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PRIVY COUNCIL 
Appeal from the Patna High Court 
June 20, 1935 
LoRD ATZIN, SIR JoHN WALLIS AND 
Sır SHADI LAL 
Babu HOMESHWAR SINGH 
AND OTHERS—APPHLLANTS ' 
: versus 
MAHARAJADHIRAJ KAMESHWAR 
SINGH BAHADUR or DARBHANGA 


A AND ANOTHER— RESPONDENTS 
Practice—Privy Council — Appeal—Concurrent 
findings of fact by lower Courts—Appellant, 


whether can  question—-Held on facts, that 
plaintiffs were not in position to dominate the 
will of defendant—Contract Act (IX of 1872), 


s. 16. 

It is not open to the appellantsin appeal to 
the Privy Council to go behind. the Spurn 
findings in the case, ant 

Held, that the finding of the lower Courts that 
the defendants have failed to establish that in the 
transaction in question the plaintiff was in a 
position to dominate the will of the defendants, 
was destructive of the case of undue 
influence set up by the defendants, having regard 
to the terms of s, 16 of the Indian Contract Act. 
Even if there had been a finding that the plain- 
tiff had obtained an unfair advantage. over the 
defendants, that would not have established a 
case of undue influence in the absence of a find- 
ing that the plaintiff wasin a position to domi- 
nate the will of the defendants. Rani Sunder 
Koer v. Sham Kuishen (1), referred to. [p. 3,col. 


1] : 
Messrs. L. DeGruyther, K. C., and 8S. 
Hyam, forthe Appellants. 
Sir Dawson Miller, I£. C., Mr. W. Wal- 
lach, Sir Sultan Ahmad and Mr. K. P. 
Jayaswal, for the Respondents. 


Sir John Wallis.—This is an appeal 
from a judgment and decree of the High 
Court at Patna affirming the judgment 
and decree of the Subordinate Judge of 
Darbhanga and giving the plaintiff the 
Maharajadhiraj of Darbhanga a mortgage 
decree against the five defendants Babus (1) 
Homeshwar Singh, (2) Kuleshwar Singh, 
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(3) Chiteshwar Singh and (4) and (5) 
Padmanandji Singh and Taranandji. 
Singh, the minor sons of Kuleshwar 


Singh, on a mortgage executed by defend- ` 
ants Nos.1 to3 inthe plaintiff's favour 
on February 20, 1923, for Rs. 5,40,506. 
The consideration for the mortgage was ` 
Rs. 2,29,214-10-4 owing to the plaintiff as’ 
shown in Sch. III; Rs. 2,21,129-10-9 to be” 
paid by the plaintiff to set aside a Court ` 
sale of the defendants’ properties which 
were the ‘subject of a babuani mainte- 
nance grart made by the plaintiff's grand- ` 
father to the grandfather of the defendants 
Nos.1 to 3, and were stated to be worth ` 
40 lakhs of. rupees; and the balance of 
Rs. 90,000 odd as shown in Sch. IV to be 
paid by the plaintiff in discharge of the 
debts of the 3rd defendant, Chiteshwar 
Singh. The defendants’ case was that the 
mortgage bond which was executed on 
February 20, 1923, three days before the 
expiry ofthe time limited _ for setting 
aside the Court sale under O. XXI, r. 89 of 
the Code of Civil ‘Procedure was obtained 
by the plaintiff by undue influence, 


“misrepresentation and fraud. 


In support of the case of undue influ- 
ence the defendants alleged that they 
had entered into negotiations with other 
people who were willing to advance them ` 
two lakhs of rupees which would haye 
enabled them to set aside the Court sale, 
and that not to borrow from outside people, 
they had also entered into negotiations 
with the plaintiff who agreed to advance 
them the two lakhs at simple interest, 
not exceeding six per cent., and to take 
separate bonds for one-third of that 
amount from defendants Nos. 1, 2 and 4, 
who had partitioned their properties in 
1918, to be secured by mortgage of ‘their 
separate properties and that thereupon 
they slackened their negotiations with other 


3 HOmisHWAR SİNGH v. KAMBeHWAB stNcH (P, Ó.) 


persons. The plaintif kept putting them 
off, and on February 20, 19243, two clear 
days before the time limited for the de- 
posit in Court ofthe purchase money and 


the compensation money payable to the. 


auction purchasers, the plaintiff refused to 
give them a loan except on the terms 
that allthe defendants should execute a 
mortgage bond bearing compound inter- 
est at twelve per cent, and 
not only the sum required for the purpose 
of setting aside the Court sale, but also all 
the plaintiff's claims, as to some of which 
suits were pending, and also the debts 
due by Chiteshwar, the third defendant 
to other persons. It was further alleged 
thatit -had come to the defendants’ know- 
ledge that it was owing to the plaintiff's 
influence that some of the money-lenders had 
refused to make a loan and that the plaintiff 
had thus further frightened them, rendered 
them helpless and placed them at his mercy 
and that they had no option but to accept 
the terms offered, as if the money was 
not depcsited on February 23, they would 
lose their entire properties and ` be left 
paupers. The bond contained false state- 
ments, but there was no time for protest 
or alteration. The defendants knew very 
little English, and asthe bond was only 
once read out hurriedly, they had no 
opportunity of consulting anyone-orthink- 
ing over theterms. By reason of undue 
influence the plaintiff was in a position to 
dominate the will of the defendants, and 
took advantage of that influence 
them toconsent to unfair terms which 
they proceeded to’ set out. They also 
claimed a reduction -of interest under the 
Usurious Loans Act, 1918, on the ground 


that theiftterest was excessive or that as” 


between the 
unfair. 
Both the Courts below found that the 
defendants’ case was false. As early as 
August 1922 they had applied to the 
plaintiff to whom they were already heavily 
indebted fora further loan, When their 
properties were soldin execution of a dec- 
ree obtained by other creditors in January 
1923, and théy had thirty days ending on 
February 23 in which to set aside the 
Court sale, they entered into negotiations 
with several money lendeis for a loan of 
two lakhs which would have enabled them 
toset aside the sale. At some date prior 
to February 5 they also applied to the 
plaintiff who did not see them himself 
but negotiated with them through the 
estate officials, On or about February 


parties'thé transaction was 


including, 


to get. 
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€, they went to the palace about the 
rate of interest, and while they were 
waiting there, the plaintiff asked Harnan- 
dan Dass,a Pleader who had been calling 
on him, to see them and explain to them 
that he was not prepared to accept less 
than twelveper cent. He said he had to 
pay income-tax and super-tax, and that he 
would eventually have to filea suit against 
them to recover the amount of the loan. 
He had several suits then pending against 
them in respect of previous loans. 
Subsequently to this interview, a draft 
bond was drawn up by the estate officials 
embodying the terms on which the plaint- 
iff was prepared to make the Joan, which 
was to include in addition to the money | 
required for setting aside the Court sale, 
the debits owing to the plaintif, and also 
the debts owing by the 3rd defendant 
Chiteshwar to other creditors and amount- 
ing to Rs. 90,000, These debis were not 
binding on the other defendants, asa com- 
plete partition between the three brothers 
had been effected in 1918, but a power- 
of-attorney Ex.8 given to their manager 
Chandra Bushan Thakur on February 10, 
shows that the defendants were contem- 
plating raising a loan to discharge all their 
debts. Under the draft, compound interest 
at 12 per cent. was to be payable: On 
February 15, the defendants’ manager and ` 
Harnandan Dass already mentioned, had a 
meeting with the senior estate lawyer at 
which a .copy of the draft Ex. 6 was- dis- 
cussed, and was afterwards initialled as 
“seen and approved”-by the estate lawyer, 
and by Harnandan as “seen.” On the fol- 
lowing day Harnandan was sent for to 
the defendants’ house. They were in pos- 
session of a copy of the draft, and the terms 
were again discussed, and Harnandan was 


‘retained to negotiate on the defendants’ 


behalf for the insertion of two further 
clauses reserving their right tocut jungle 
trees and settle rents with the tenants. 
Harnandan succeeded in getting the 
Plaintiff's consent to the insertion of these 
two clauses, and his bill for the consul- 
tation and for settling ‘the terms of the 
mortgage bond on February 17 and 18, . 
was paid by the defendants on February 20, 
—when the mortgage was executed. 

On or after February 16, two of the de- 
fendants, Kuleswhar and Chiteshwar went 
to Calcutta where apparently negotiations 
with other money lenders were still pend- 
ing and on February 18, Chandra Bushan 
informed them by telegram that the terms 


were settled andthe money ready. On the - 
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l9th the defendant Homeshwar sent a far- 
ther telegram stating that the stamp paper 
had been purchased (which was not the 
case) and the terms settled-and telling 
them to come immediately. They accord- 
ingly returned to Darbhanga on. the morn- 
ing of the 20th. The schedules which were 
settled by the agents of both parties and 
were in accordance with the terms of the 
mortgage were not completed until that 
morning. The stamped paper- was then 
purchased, and some hours were spent in 
writing out the mortgage and the schedules. 


At about four o'clock the ‘deed was 
ready, and was duly executed by the 
defendanis Nos. lto 3. 


On these facts both the lower Courts 
have recorded a finding that the defendants 
have failed to establish that in this trans- 
action the plaintiff was in a position to 
dominate the will of the defendants, and 
this finding is destructive of the case of 
undue influence set up by the defendants, 
having regard to the terms of s. 16 of 
the Indian Contract Act. 


“}6.—(1) A contract is said to be 


between the parties are such that one of the par- 
ties is in a position to dominate the will of the 
other and uses that position to obtain an unfair 
advantage over the other. 

(2) In particular and without prejudice to the 
generality of the foregoing principle, a persou is 


deemed to be in a position to dominate the will of- 


another— r 

(a) where he holds a real or apparent authority 
over the other,or where he ‘stands in a fiduciary 
relation tothe other; or . 

(b) where he makes a -contract with a person 
whose mental capacity is temporarily or perma- 
nently affected by reason of age, illness, or mental 
or bodily distress. i 

(3) Where a person who is in a position to domi- 
nate the will of another, enters into a contract 
with him, and the transaction appears, on the fase 
of it, or on the evidence adduced, to be unconscion- 
able, the burden of proving that such contract was 
not induced by undue influence shall lie upon the 
person in a position to dominate the will of the 
other, 

Nothing in this sub-section shall affect the pro- 
visions of s. 111 of the Indian Evidence Act, 1872.” 

Even if there had been a finding that 
the plaintiff had.. obtained an unfair 
advantage over the defendants, that would 
not have established a case of undue influ- 
ence in the absence of a finding that the 
plaintif was in a position to dominate the 
will of the defendants, as held by this 
Board in Rani Sunder Koer v. Sham 
Kuishen (1). 

Both the lower Courts have also found 
that the charge of 12 per cent. compound 

(1) 34 IA 9:34 0 150; 4AL J 109;50L J 106; 9 
Bom. LR30i: 11 OWN 249; 17M Ld 43;2M 
L T75 (P O} 
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induced by: 
“undue influence’’ where the relations subsisting ` 
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-interest is not excessive nor the transac- 


tion unfair withia the 
Usurious Loans Act, 1918. ` 


Mr. de Gruyther for the appəllants has 
contended that there are not concurrent 


meaning of the 


` findings of fact which cannot be questioned 


on an appeal to His Majesty in Council. 
In the frst place he argued, if their Lord- 
sbips understood him rightly, that the 
findings were not concurrent because the 
Subordinate Judge acted on the evidence of 
Chandra Bushan already mentioned which 
the High Court treated as inadmissible, 
During the cross examination of this witness 
he was confronted with a written statement 
purporting to bear his signature which it was 
suggested he had given to the defendants’ 
law agent some two years before the trial. 
He denied that he had given any such 
statement and deposed that his signature 
was a forgery. On objection taken on nehalf 
of the plaintff, the Subordinate Judge 
ruled, that the defendants’ t'ounsel was not 
entitled to cross-examine him with a view to 
showing that the statement was his, or to 
call evidence to establish this. At the end 
of the cass a Pleaser not engaged in the 
case’ was called as a Court wi ness. He 
deposed that ihe defendants’ law agent had 


sent him to Chandra Bushan's house with 


this statement to get him to sign it, and 
that Chandra Bushan had signed it in hie 
presence. He also said that it looked as if 
the statement was in Chandra Bushan’s 
handwriting. In the High Court the 
Jearned Judges being rightly of opinion 
that the Subordinate Judge’s ruling was 
not in accordance with law, altogether dis- 
regarded the evidence of this witness and 
decided ihe case without it. ` Now, even if 
the witness had been found to have made 
this previnus statement, that .would not 
have prevented his deposition from being 
evidence in ihe case, though it would have 
been unsafe to act on it except in so far as 
it was corroborated, as it largely was, by. 
the other evidence in the case. , Still less 
would it have made the statements in the 
previous statement evidence in this case. 


‘There was ample other evidence, both oral 


and documentary, of the facts deposed to 
by this witness which was accepted and 
acted on by both Courts, and in these cir- 
cumstances their Lordships are of opinion 
that the facts above stated afford no suffi- 
cient reason for holding that the findings 
of both Courts were not concurrent within 
the meaning of the rule. 

_ Mr. de Gruyther next contended that the 


“À BHARAT SPINNING & WHAVING 00., LTD, v., MANILAL (P, G.) 


findings of undue influence were not concur- 
rent because on the appeal tothe High Court 
Wort, J., who delivered the principal judg- 
ment, held that it was not open to the ap- 
péllants’ Counsel to argue that the plaintiff 
took advantage of the fact that the defend- 
ants were unable to raise a loan elsewhere 
‘to impose unfair terms upon them, because 
that would be inconsistent with the case 
‘on which they had gone to trial that they 
were in @ position to raise a loan but were 
misled and prevented from doing so by the 
plaintiff. In their Lordships’ opinion it is 
‘unnecessary to examine this ruling, because 
the terms imposed by the plaintiff were 
found not to be unfair, and even if they 
,were unfair, that, as already pointed out, 
would not establish undue influence, in 
‘view of the finding in which both the lower 
Courts have concurred that the plaintiff 
was not ina position to dominate the will 
‘of the defendants, 
` Lastly, there is in their Lordships’ opi- 
nion no sufficient ground for questioning 
the finding of both the lower Courts, that 
the charge of compound interest at twelve 
per cent. was not excessive or otherwise 
open to challenge under the Usurious Loans 
Act, 1918. f 

In their Lordships’ opinion itis not open 
to the appellants to go behind the concur- 
rent findings in the case, and the appeal 
therefore fails and should be dismissed with 
costs. They will humbly advise His Majesty 
accordingly. 

e. Appeal dismissed. 

__ Solicitors for the Appellants.— Messrs. 
Barrow, Rogers and Nevil 

Solicitors for the Respondents.—Messrs. 
H. 8. L. Polak & Co. 
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COMPANY, LTD.—APPELLANTS 
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tion which took place four years ago, from 
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partner—Onus—Held, that onus lay on the Company 
to prove that respondents were partners and that this 
onus was not discharged, 
Tt is impossible to rely implicitly upon the recol- 


to conversa.- 
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lection of witnesses as to conversations alleged to 
have taken place so longas four years ago, when 
there is no documentary evidence of any kind to 
corroborate such recollection and especially when the 
documentary evidence ıs in direct contradiction 


- thereof. 


Their Lordships of their Privy Oouncil will give 
full importance to the fact that the trial Judge saw 
the witnesses and heard them give their evidence, 
but thatimportanceis greatly diminished if it is 
found that the Judge's decision in material respects is 
based on inadmissible evidence. 

When the question is whether, persons are partners, 
landlord and tenant or principal and agent and it 
has been shown that they have been acting as such 
the burden-of proving that theydo not stand or have 
ceased to stand to eachother in these relationships 
respectively is on the person who affirms it: 

Held, after considering the facts and evidence that ` 
in the first instance it was for the Company to prove 
either (1) that the respondents were partners in the 
said firm, or (2) that the respondents had been acting 
as such but the Company did not discharge the 
onus which lay upon them in respect of either of the 
said issues. ; f 

Appeal against the judgment of Beau- 
mont, C. J. & Rangnekar, J. dated the 24th 
March 1932, reported as 147 Ind, Cas. 587. 

Messrs. A. M. Dunne, K. C. and M. A. 
Jinnah, for the Appellants. 

Sir. T. J. Strangman, for the Respond- 
ents. ae N 

Sir Lancelot Sanderson.—This is an 
appeal by the Bharat Spinning & Weaving 


‘Oompany, Limited (hereinafter called the 


Company) against a final order of the 


‘High Court of Judicature at Bombay in 


its appellate jurisdiction dated March 24, 
1933*, which reversed an order made by 
a learned Judge of that Court inthe 
exercise of its ordinary original civil jurisdic- 
tion dated September 8, 1932. 

In the Courts in India two of the points 
relied upon by the respondents to this 
appeal were, viz.: (l) whether an award 
under the Indian Arbitration Act (IX of 
1899} against a firm in the name of the 
firm is valid; and (2) whether it is com- 
petent for the High Uourt under the provi- 
sions of O. XXI, r. 50 (2), of the Code of Civil 
Procedure, to determine whether persons 
who dispute that they are partners in a 
firm against which an award has been made 
in the name of the firm are so liable. 

Both the Courts in India decided these 
questions against the respondents and 
their learned Qounsel has not relied upon 
either of the two points in this appeal. 

The only other questions were whether 
in fact the respondents were partners or 
held themselves out as partners in the 
firm of Mulchand Pranjivandas. This firm 
is hereafter referred .to, for the sake of 
brevity, as the firm of M.P. The matter 

*See 147 Tad, Oas, 587—[Ed | 
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„upon what is caled a 
mons,” which was taken 
of the Company in 
Indian Arbitration Act and in the matter 
of an arbitration between the Company 
and the firm of M. P. and an award dated 
February 12, 1931. 
` The summons 


“Chamber Sum- 
out on behalf 
the matter of the 


asked for leave to the 
.Company to execute the said award, 
“which was made ‘against the firm of 
M. P., against four individuals, viz., (1): 
` Harakchand Tarachand (hereinafter called 
Harakchand); (2) Amersi Harjivandas 
(hereinafter called Amersi); (3) Manilal La- 
`llubhai; and (4) Madhavlal Lallubhai. 
:The two last mentioned persons are the 
_ respondents to this appeal. 

The summons was adjourned into Court 
for the determination of the liability of the 
respondents; Harakchand and Amersi did 

_not dispute their liability as partners in 

the firm of M. P. 

At the hearing two issues were framed 

` on the merits, viz.: (1) whether Manilal 

Lallubhai and Madhavlal Lallubhai, or 
either of them, were at all material times 
partnersin the firm of M. P.; (2) whether 
they or either of them held themselves out 
as partners in the said firm and are 
liable as such. - 

Documentary and oral evidence was 

. produced before the learned Judge, who 
decided both the above-mentioned issues 
in favour of the Company. and by his 
order of September 8, 1932, granted leave 
to the Company to execute the said award 


against the respondents as partners in the - 


. Said firm of M. P. as well as against the 
other two above-mentioned persons who 
did not dispute their liability. 
The respondents appealed 

above-mentioned final order. 
. The appeal was heard by Beaumont, O. J. 
and Rangnekar, J., who on March 24, 1933, 
delivered concurring judgments, and decid- 
_ed, as already stated, the preliminary points 
. in favour of the Company and the two 
above-mentioned issues of fact in favour of 
_ the respondents. 
. _ The result was that the said order of 
_ September 8, 1932, was set aside, the said 
. chamber summons was dismissed as against 
. the respondents and a declaration was 
made that the respondents were not partners 
and that they did not hold themselves out 
, @S partners in 
is against this order 
that the Company have 
_ Majesty in Council, 


against the 


of March 24, 1933, 
appealed to His 


the said firm ofM. P. It 
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came before the learned Judge, Kania J., ” 


The material facts are as follows :— 

- The Company are manufacturers of 
various kinda of piece-goods at Bombay— 
Messrs. Purshottam Govindji & Company 
are the-managing agents of the Company. 
By eight contracts, the first contract 
being dated July 18, 1929, and the last 
April 21,1930, the Company sold certain 
goods to the firm of M. P. The said firm 
failed to perform their part of the contracts 
and the Company’s claim in respect thereof 
was referred to arbitration in pursuance 
of one of the clauses which was common 
to all the said contracts., ; 

By the above-mentioned award, dated 
February 12, 1931, it was directed that 
the said firm of M. P. should pay to the 
Company the sum of Rs. 45,259-13-6 with 
interest on the said sum at the rate ‘of 
six per cent. per annum from February 
1, 1931, until payment. On March 
2, 1931, the attorneys for the Corm- 
pany demanded payment of the said 
amount from Amersi, Harakchand and 
the respondents as partners in the said 
firm of M. P. On March 5, 1931, both the 
respondents, through their attorney, dis- 
puted their liability for the said sum 
and asserted that they were not partners 
in the said firm. 

. Thereupon the Company took out the 
chamber summons which gave rise to 
the subsequent proceedings to which 
reference has already been made. i 

It appears that in 1925 there was a 
firm in Bombay called Vallabhdas 
Hiralal doing business ` in piece-goods. 
The said firm is hereinafter referred to as 
the firm of V. H. The partners in that 
firm were another firm called Ramniklal 
Manilal (hereinafter referred to as ‘the 
firm of R. M), a man called Hirálal 
Mayachand (hereinafter called Hiralal) 
and the above-mentioned Amersi. ; 

By the partnership agreement, dated 
February 25, 1925, it was’ provided that 
the firm of R. M, and Hiralal should 
provide certain capital, and that the said 
firm should have a share of six annas, 
Hiralal eight annas and Amersi three 
annas out of one rupee of seventeen 
annas. i : ; 

The firm of R. M. dealt mainly in yarn 
in Bombay and the partners were. the 
respondents to this appeal and Harakh- 
chand. i oy 

The books of the firm V. H. were. not 
before the Court; it was, however, admitted 
that in the books of that firm the account 
in respect of money advanced by the 


that the 
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‘firm of R. M. was kept in the name of 
- that firm, but for some reason or other 
_ the account of the share of the firm of 


R. M.—in respect of the profit and loss 
in the business of the firm of V. H.—was 


. kept in the name of Vallabhdas Harakh- 
. chand : 


that was the name of ason of 
Harakhchand, who was a partner in the firm 
of R.M. This was relied upon by the 


. Company as an instance, tosay the least, 


of a-benami transaction by the firm of 


. R. M., and it was said that anyone looking - 
` at the books of V.H. would find that the 
` firm of R. M. were creditors of, but not 


partners in, the fiim of V. H. 
In their Lordships’ opinion too much 


_ Importance should not be attached to this 


‘method of keeping the account, unex- 
‘plained thoughit be, for there is no doubt 
above-mentioned partnership 
agreement of February 25, 1925, clearly 


` disclosed the fact that the firm of R. M. 


were partners in the firm of V.H., and 
as appears from the evidence of Dhanjibai, a 
member of the firm who acted as managing 


_ agents of the Company, the fact that the 


firm of R. M. was a partner in the firm of 
V. H. was well known. 
It appears that the business of the firm 


` of V.H. was not profitable and on Octo- 
. ber 11, 1928, notice of dissolution was sent 
, to Hiralaland Amersi by H. K; Mehta, a 


Vakil, who purported to act on behalf of 
his client, a “Mr, Vallabhdas Harakchand” 
who was stated in the notice to be a 


' partner in the firm of V. H. 


Mr. Vallabhdas Harakhchand was nota 


` partner in the firm of V.H., but appa- 


rently the notice was accepted by Hiralal 
and Amersi as having been sent on behalf 


` of the firm of R, M.— and as constituting 


` It was called Mulchand Pranjivandas, to` 


a dissolution of the firra of V. H. 
A new firm then came into existence, 


which reference has already been made, 
It began to carry on business about 
November 2, 1928. The business was in 
piece-goods and was carried on in the 
same shop as had been used by the firm 
of V. H. 

This firm of M. P. is the firm in which 
it is alleged by the Company that the 
respondents were partners, 

No deed of partnership was executed 
either before or at the time when the 
firm of M. P, began to do business, and it 
was not until May 17, 1929, that the part- 
nership agreement in respect of this firm 
was executed. The terms of that deed 


show that the partners in the firm of 
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M. P. were Harakhchind and Amersi, the 
former having a nine annas and the latter 
a Seven annas interest in the partnership 
business, 

Harakhchand apparently was a man of 
some means, and provided a sum -of 
Rs. 25,000 for the business of the firm. 

It isto be noted that Harakhchand was 
one of the partners in the firm of R. M., 
and Amersi was one of the partners in 
the dissolved firm of V. H. 

Apparently the new firm of M. P, did in 
fact take over the business of the firm of 
V. H., with its assets and liabilities, but 
no agreement to that effect, either written 
or verbal, was proved. 

The evidence of the respondent Manilal 
with respect to this matter was as follows: — 
“The firm of M. P. disposed of the goods, 
recovered the outstandings and paid the 
debts of the firm of V. H.; they took charge 
of the goods and outstandings with my per- 
mission.” 

This is one of the features in the case 
on which the Company ielied as showing 
that in this transaction there was really 
no change made except that the name of 
the firm was changed from V. H. to M.P. 
and that Harilal waa got rid of; Harakh- 
chand being tha representative of the firm 
of R. M. in the new firm of M. P. 

The above-mentioned procedure ceitainly 
was an unusnal way of transferring the 
business liabilities and goodwill of a firm 
to an entirely different firm, and it has 
undoubtedly to be taken into careful con- 


‘sideration before a conclusion on the main 


issue in the case is arrived at. 

It appears that on January 28, 1929, the 
firm of M. P. opened a current deposit 
account with the Central Bank of India, 
Limited, at Bombay: the account was to 
be kept in the name of the firm M. P, and 
the names of the partners were given to 
the Bank as Harakhchand and Amersi. 

The business of the firm of M. P. for 
the first year 1928-29 resulted in a small 
profit of Rs, 2,885-2-3: entries were made 
in the books of the firm of M. P. under 
date November 1, 1929, whereby a nine 
annas share of this sum was credited to 
Harakhchand and a seven annas share was 
credited to Amersi, which was in accordance 
with the terms of the partnership agree- 
meni. 

lt appears to their Lordships that the 
above-mentioned three matters, viz., the 
opening of the account at the Bank with 
the declaration that the partners in © 
the firm of M. P. were Harakhcand and 
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Amersi, the partnership deed of May 17, 
1929, and the entries in the books of the 
firm of theshares of the profit of Harakh- 
chand and Amersi, which appear to 
have -been madein due course, are of much 
importance, because they are events which 
took place while the business was at all 
events holding its own, 
trouble between the firm of M. P. and 
the Company occurred. 

The havala entries of the firm of V. H. 
in the books of the firm of M. P. also 
are in accordance with the case of the 
respondents, viz. that they were creditors 
of the firm of M. P. in respect of advances 
but were not partners. 

In the opinion of their Lordships, how- 
ever, these last-mentioned entries do not 
carry so much weight as those to which 
reference has previously been made; the 
evidence shows that the said havala entries 
were made some considerable time after 
January, 1930. The firmof R. M. made 
advances to the firm of M. P., which, 
however, got into difficulties about Octo- 
ber or November, 1930, and it appears 
that the firm of R. M. on October 6, 
1930, were pressing the firm of M. P. 
for payment of the sum of Rs. 24,968. 
The result of the M. P. firm's trading 
for the second year of its existence was 
a loss of Rs. 58,810. 

It is not necessary to enter into further 
detail of the other entries and accounts 
in the books of the firm of M, P. Itis 
sufficient to say generally that they are con- 
sistent with the case of the respondents, 
viz., that they were creditors of, but not 
partners in, the firm of M.P. 

It is obvious that this is not conclu- 
Sive, because if the Company’s case is 
correct and that one or other of the 
partners in the firm of M.P. was benami 
of the respondents, the books would be kept 
in such a way as would preserve that 
benami character, 

The case of the Company, however, was 
based mainly upon the verbal evidence 
and the inferences to be drawn from the 
proved facts of the case. The learned 
Judge who tried the case, speaking gener- 
ally, believed the evidence of the Qom- 
pany'’s witnesses and disbelieved the evi- 
dence of the witnesses called for the 
respondents. 

The learned Judges who heard the 
appeal in India were of opinion that though 
there was ground for suspicion, the oral evi- 
dence was not of such a- nature as to 
justify the Çourt in holding that the 


and before any. 
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respondents were partners in the firm of 
M. P., especially in view of the absence of 
any documentary evidence to support the 
case of the Company. 

The learned Counsel, therefore, on both 
sides drew their Lordships’ attention to 
the oral evidence with great care, and 
their Lordships are indebted to them for 
their assistance in this respect. 

Dhanjibhai and Chogmal were very 
important witnesses for the Company, as 
they testified to conversations and inter- 
views with Manilal and Madhavlal with 
relation to the business and constitution 
of the firm of M. P. Dhanjibhai, ‘as 
already stated, was a member of the agency 
firm, which acted on behalf of the Com- 
pany. This witness was regarded as a 
witness of truth by the learned Judge, who 
saw him and heard him give his evidence, 
and their Lordships are prepared to believe 
that he was speaking the truth to the 
best of his recollection. Chogmal was a 
broker and commission . agent, who was 
alleged to be indebted to Dhanjibhai: 
their Lordships are not prepared to reject 
his evidence on that ground which ap- 
parently appealed to the learned Judges 
who heard the appeal. 

But_ the evidence of both Dhanjibhai 
and Chogmal was given in August 1932 
nearly four years after the alleged con- 
versations and it is impossible to rely 
implicitly upon the recollection of witnesses 
as to conversations alleged to have taken 
place so long ago, when there is no docu- 
mentary evidence of any kind to corroborate 
such ‘recollection and especially when the 
documentary evidence is in direct con- 
tradiction thereof, 

The contract made on the occasion of 
the inauguration of the business of the 
firm of M.P. was for 171 bales, the price 
of which was about Rs. 60,060. That con- 
tract was signed by Amersi in the name 
of the firm M.P., as indeed were all the 
subsequent contracts with the Company. 

It is true that Dhanjibhai said he would 
not have entered into these contracts unless 
he had been given to understand that the 
firm of R.M. were partners in the firm of 
M.P. If that be so, it is difficult to under- 
stand „why he did not get the names of 
the respendents to the contracts, which 
were for considerable amounts but rested 
content with a mere verbal assurance that 
the respondents were partners. It has to 
be remembered that the respondents had 
been making advances to the firm of V.P. 
and continued to make advances to the 
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frm of M.P. and this fact may explain 
the presence of the respondents at the 
material- interview at the beginning of the 
Company's transactions with the firm of M.P. 
=, Amersi was called as a witness for the 
Company and in his evidence said that 
the respondente were not partners in the 
firm of M.P. The Advocate for the Com- 
pany thereupon tendered a document which 
Amersi had signed in the presence of 
the Company's attorney on April 30, 1931. 
This document contained statements to 
the effect that Harakhchand’s name in the 
partnership agreement of the firm of M.P. 
really stood for the firm of R.M. and that 
the respondents had taken part in the 
management of the business of M.P. 
Although objection was raised as to the 
admissibility of this document, it was ad- 
mitted and apparently treated as sub- 
stantive evidence. 
: In their Lordships’ opinion this was 
clearly wrong. The only use that could 
be made of the document was for the 
purpose of impeaching the credit of the 
witness Amersi after the Court had given 
leave to the Advocate for the Company 
to treat Amersi as a hostile witness and 
to cross-examine him. The Court gave 
such leave and the document was_so-used. 

Their Lordships agree with the learned 
Judge who tried the suit, that in view of 
the statements contained in that document, 
‘Amersi was a man upon whose evidence no 
reliance could be placed. Bat in more than 
one place in his judgment the learned 
Judge has relied upon statements made 
by Amersi, both verbally and in writing, 
which were’ not admissible as evidence 
against the respondents. As for instance, 
the learned Judge relied largely 
npon four letters written by Amersi to 
Dhanjibhai in November 1930. It is clear 
that these letters were not admissible in 
evidence against the respondents and yet 
the learned Judge drew therefrom an 
inference, which was very damaging to 
the respondents, viz., that the letters cor- 
rectly represented the facts stated therein 
and that Manilal must have stated to 
Amersi that he would go and see Dhanjibhai 
and that matters had been cleared up 
between -the parties. This is:‘only one 
instance of the wrong admission of evidence 
with regard to statements alleged to have 
been made by Amersi in the absence of 
the respondents and without any proof of 
their authority. 

Their Lordships realise to the full the 
jmportance of the fact that the learned 


in 


‘the position alleged by the 
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trial Judge saw the witnesses and heard 
them give their evidence, but that import- 
ance is greatly diminished if it is found 
that the learned Judge's decision in 
material respects is based on inadmissible 
evidence. . 

Much of the evidence of the other witnes- 
ses for the Company is consistent with 
respondents 
that they were interested in the firm of 
M. P., but as creditors for money advanced 
to the firm and not as partners. This 
would entail frequent communications be- 
tween the respondents and the firm of M. P. 
and in all probability the presence of one 
or other of the respondents at the shop of 
the firmofM.P. . 

There remains to be considered the evi- 
dence of the respondents. It is clear to 
their Lordships that in some respects they 
did not adhere to the truth, and their 
Lordships appreciate the grounds on which 
the learned trial Judge did not accept 
their evidence. But the fact that the res- 
pondents did not give true evidence in 
material respects, though most material for 
consideration, is not sufficient to furnish 
the Company with the evidence which was 
necessary to discharge the onus which lay 
upon them. 

Bys. 109of the Indian Evidence Act 
it is provided that when the question is 
whether persons are partners, landlord and 
tenant or principal and agent, and it has 
been shown that they have been acting 
assuch, the burden of proving that they 
do not stand or have ceased to stand 
to each other in these relationships 
respectively is on the person who affirms 
it, There is no doubt that inthe first in- 
stance it was for the Company to prove 
either: (1) that the respondents were part- 
ners in the said firm; or (2) that the 
respondents had been acting as such, Their 
Lordships after full consideration of the 
evidence are in agreement with the decision 
ofthe Appellate Court in India, without 
adopting all thereasons of the said Court, 
that the Company did not discharge the 
onus which lay upon them in respect of 
either of the said issues, 

The result is that, in their Lordships’ 
opinion, the appeal should be dismissed 
with costs, and they will humbly advise 
His Majesty accordingly. ; 

D. Appeal dismissed. 

Solicitors for the Appellants, —Messrs. 
Watkins & Hunter. 

Solicitors for the Respondents.—Messrs. 
T, L. Wilson & Co. 
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PRIVY COUNCIL 
Appeal from Bombay High Court 
June 20, 1935 
LORD ATKIN, SIR JoHN WALLIS AND SIR 
Suapr LAL 
WALTER SMITH, sinoz DECEASED (NOW 
REPRESENTED BY JOHN BAMFORD SMITH) 
AND ANOTHER—APPELLANTS 
versus 
AHMED ABDEENBHOY PEERBHOY 
— RESPONDENT 

Accounts— No written contract between parties— 
Defendant accepting in correspondence, liability of 
constituents—Held, defendant was personally liable— 
Estoppel—Contract. 

Jf the question be whether A has. contracted a 
liability and being charged with it he does not 
demur but says ‘I will send goods towards its dis- 
charge’, the effect of 4's action is not merely to make 
a representation on which an estoppel may be founded 
but itis toafford the strongest possible evidence to 
establish the alleged liability. Where it appears 
from the correspondence that the defendant not only 
accepts the charges of half-yearly accounts and 
liability for an account which includes large con- 
stituent debits, without demur but promises to send 
and does send goods to discharge the liability, the 
true inference from all the circumstances is that the 
parties agreed that the defendant was to be per- 
sonally liable for losses on constituent consign- 
ments, 


Mr. J. M. Pringle, for the Appellants. 

Mr. M. A. Jinnah, for the Respondent, 

Lord Atkin.—This is an appeal from a 
judgment of the High Court at Bombay 
who reversed a decision of Kemp, J., in 
favour of the plaintiffs, the appellants, at 
a trial on the original side. Theclaim was 
‘for a balance of account. The plaintiffs, 
under the firm name of Clarke and Smith, 
carried on business in the City of London 
‘as produce merchants, doing amongst 
other activities a consignment business. 
The defendant carries on business in Bom- 
“pay as a dealer in hides and skins and other 
produce, doing also a commission business. 
The parties came into business relation 
during the war in 1916 on an introduction 
of the defendant tothe plaintiffs by Bombay 
correspondents of theirs. No formal agree- 
ment was drawn up between the parties: 
and the terms of business are to be derived 
from the letters and accounts passing in 
course of business. The defendant con- 
signed goods to the plaintiffs, and the 
general terms are expressed in the plaint- 
iffs’ fist letter to the defendant of June 29, 
1916. 


“Our commission is 2 per cent. and we are pre- 
pared to accept your three months sight draft for 
75 per cent. of the value of the produce you may 
contemplate consigning to our care”. 

The first consignment appears to have 


been 10 bales of sheep and goat skins 
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tanned per s. s. “Kashmir”. The defend- 
ant duly advised the consignment -on 
August 21, 1916, drawing for 75 per cent. 
of the value “as per your instructions in 
your first letter to me”. j 

“At the time of wiring sale prices you will kindly 
use the number written against the code word in 
the invoices, It is hardly necessary for me to add 
that henceforth you will direct all letters and cables to 
my above address where I have putup an office... see 
Within a couple of months the defend- 
ant began to consign goods on behalf of 
named persons whom he styled his consti- 
tuents. The question that arises in, this 
case is whether the defendant is personally 
liable for losses made on these “constituent” 
consignments. No express bargain was 
made and the contractual position has again 
to be determined from the course of business. 
The first introduction of a constituent is to 
be found in a letter dated November 27, 
1916, which is as follows:— 


“Besides confirming my last letter I have to advise 
you about my shipment of 24 pales tanned sheep 
and goat skins per s. s. “Caledonia” about which you 
must have learnt from the wire to you for war risk.” 

“This shipment of 24 bales skins’ per 8. 8. 
“Oaledonia” comprises as follows:— 

9 bales tanned sheep skins: Draftdrawn for£1,2C0 

1 bale tanned sheep skins: Draft drawn for £75. 

13 bales tanned sheep skins: Draft drawn for £847 

1 bale tanned goat skins; Draft drawn for £63, 

Hence you will find that against 24 bales of skin, 
I have’ drawn £2,275 only. Now the first two lots 
out of this parcelare my own, 1. e., 10 bales sheep 
skins, and I hope you will take care of the same as 
you have done of my previous parcels to you. The 
remaining two lots, 7. e, 13 bales sheep skins and 1 
bale goat skins tanned, out of this parcel, are my 
constituent’s, Mr. V, M. Abdul Rehman and I hope 
you will kindly pay equal attention tothe same. I 
have allowed my said constituent, Mr. V M. Abdul 
Rehman, to draw against his 14 bales skins £910 
only, which is very considerably below the value of 
the goods, for to be on the safe side. I have accepted 
his draft for £910 and I hope you will kindly accept 


the same and oblige me, -I have to request you to ' 


pe so good as to charge 3 per cent. commission and 
return to me 1 per cent. out of the same at time of 
sending account sales of these 14 B/3 of sheep and 
goat skins belonging to my constituent, Mr. V. M. 
Abdul Rehman.” K i 

Tt was accompanied by an invoice; Bom- 
bay, November 26, 1916. . 

“Invoice No. 17. Code word Rumboses (22). Invoice 
of 13 bales of tanned sheep skins shipped per s. s. 
‘Caledonia’ from Bombay to London on account and 
risk of the undersigned of Bombay and consigned 
for sale to Messrs. Clarke and Smith of London, 
E. O, and for returns through A. Av Peerbhoy, -Esqr. 
Bombay.” $ 


Then follow marks, description, weight 
and value and the signature V. M. Abdul 
Rehman. There followed the introduction 
of a number of constitutents about 12 jn 
all. The form of invoice above is a specimen. 
invoice. Address or description of the 
‘business of the “constituent” was never 


tov 


% 


10 


given: at the trial no evidence was given 
by the defendant or any constituent and no 
books or documents were disclosed by the 
defendant relating to any accounts or com- 
munications either with the constituents 
or atall. It appears prima facie improb- 
able that the plaintiffs would have under- 
taken consignment business of the kind in 
question on the sole credit of persons of 
whom they knew nothing but the names: 
and it appears to their Lordships that they 
did nothing of the kind. The business 
was conducted in the usual way. The 
plaintiffs accepted the drafts: they sold the 
goods and when the sales were com- 
pleted, they prepared account sales 
for each consignment crediting the pro- 
ceeds and debiting charges: and then a 
statement of account for each consignment 
crediting the nett proceeds of the account 
sales and debiting the draft together with 
interest to date. As was proper where they 
had been informed that the goods were not 
the property of the defendant they prepared 
the account sales and the corresponding 
statement of account in the name of the 
constituent and despatched them in that 
form to the defendant. Butas far as sete 
tlements were concerned, they kept but one 
account with the defendant which was 
rendered to him half-yearly. In connection 
with each constituent as his transaction was 
closed and a statement of account was pre- 
‘pared if the balance was in favour of the 
constituent, they drew a sight draft on the 
defendant in favour of the constituent, and 
credited the defendant's -account; if the 
balance was against the constituent they 
drew a draft on the constituent in favour 
of the defendant and debited the defen- 
dant’s account. The drafts were despatch- 
ed to the defendant: and the history of 
the drafts ends there: their fate is not 
‘reported to the plaintiffs: and it is found 
later that when drafts drawn upon the.con- 
stituents were about two years old and at 
the end of that period said by the defen- 
dant to have been dishonoured, no notice of 
any kind had been given to the plaintiffs 
by the defendant: nor has he ever produc- 
ed the drafts. 

The transactions which took place during 
the war appear to have been successful 
and though we have not got the half-yearly 
accounts for that period, it is probable that 
remittances were made by the plaintiffs to 
the defendant in respect of the half-yearly 
balances. After the war prices fell, the 
goods were difficult to realise, and when 
realised, did not clear the original draft. 
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There became balances due, therefore, in 
respect of the “constituent” consignments. 
What happened in respect of what appears 
to be the first of these is significant. On 
August 7, 1919, the plaintiffs write “we... . 
enclose statement for your 1 bale of tann- 
ed hides ex s.s. “Manora” and ‘we carry 
forward the sum of £45 5s. 9d. to your 
debit in general account and if found 
correct please enter to conform. We also 
cover a letter to your constituent Mr. 
Eismailbhoy Sheriff including a statement 
dealing with his 10 bales of tanned skins 
ex s.s. “Manora” showing a deficiency of 
£158 2s. ld. for which amount we are 
issuing our draft in your favour. In the 
ordinary course of business} routine we 
naturally are issuing to-day to the Nation- 
al Bank of India, Ltd, a Bill upon your 
goodself at three days sight for a similar 
amount and we leave our signature to the 
favour of your kind protection.” And on 
September 5, the defendant acknowledging 
the letter of August 7, writes: “I have to 
inform you that I have accepted your draft 
for £158 2s. ld., drawn on me through the 
National Bank of India, Ld., and the same 
has been fully paid tothe said Bank on 
the 3rd inst. Please therefore you will 
credit my account with the said amount 
under the 3rd inst.” Inthe ‘‘general ac- 
count” for that half year the defendant is 
debited under August 7: “Our draft on 
E. Sheriff £158 2s. 1d.”: and is credited 
with the same sum “October 2. Remit- 
tance £153 2s.1d.”’ 

In the first case therefore of a deficiency 
on a “constituent” account, the plain- 
tiffs, while pursuing their practice 
of drawing upon either defendant or con- 
stituent in favour of the other, exact pay- 
ment of the ‘ constituent ” debit from the 
defendant personally, which he accepts 
without demur. After this the plaintiffs 
appear to have been content with merely 
debiting the defendant in the general ac- 
count with the draft drawn upon the con- 
stituent or in his favour: and the balances 
each half year arising partly from his own 
consignments and partly from ‘constituent 
consignments are, of course, reduced by 
the “ constituent” debits, and are accepted 
without demur. 

By 1920 prices had fallen, there were 
consignments unrealised and the plaintiffs 
were becoming anxious. There is a series 
of letters pointing out that sums are due 
or will become due and pressing for pay- 
ments either in liquidation of sums due 
or to reduce prospective liabilities, It 
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would be significant enough if the case 
rested on the half-yearly accounts above 
sent regularly, and showing the defendant 
debited with the “constituent” balances 
and accepted by the defendant without 
demur. But in two instances at least the 
plaintiffs expressly inform the defendant 
that he is liable for the “constituents”. 
Thus, on July 22, 1920, they write “In 
. referring to your liabilities you have 
failed to include the amounts which we 
have advanced from time to time tanned 
skins in connection with consignments 
influenced to us from your constituents, 
and, of course, it is needless for us to 
remind you thatin all these cases you are 
absolutely responsible for any deficiencies”. 
The answer is on August 13. “Your 
favour of 22nd ultimo to hand, the con- 
tents of which have been noted with at- 
tention.” If a business man notes with 
attention that he is said to be absolutely 
` responsible for deficiencies and does not 
demur, what is the just inference? On 
March 24, 1921, the plaintifis sent an 
account purporting to show deficiencies 
which would arise on realisation of con- 
signments, writing as follows: 
In accordance with our previous advices we 
are now enclosing copies of estimated net 
proceeds of all your consignments still 
on hand, as well as those of your constitu- 
ents for whom, of course, you are financially 
entirely responsible.” The account shows 
an estimated debit of £1,427. There is 
no express acknowledgment of this unless 
the defendant's letter of April is such. 
“Your favour by the last mail to hand 
and the contents noted with care and at- 
tention.” The plaintiffs keep pressing for 
a compliance with a request for a remit- 
tance to meet the situation disclosed by the 
account: andon July 1, 1921, the defen- 
dant writes: * Your favours to hand and 
the contents noted with attention. As re- 
gards your anxiety regarding the supposed 
deficiency in my accounts, I may assure 
you that the same will be made up by 
my free shipments. Already some freeship- 
ments have been made in that direction 
of which you have already acknowledged 
receipt and more will be forwarded soon. 
And therefore I have to request you not to 
be anxiousabout the matter. Having nothing 
further to add, yours faithfully.” 

There. is further pressure by the plaint- 
iffy: further promises by the defendant: and 
in fact a few small free consignments, 
of goods unaccompanied by draft, by the 
sale of which the plaintiffs can reduce the 
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indebtedness. Finally, on November 9, 


1923, the defendant writes: 

“As regards forcing your claim I may say that the 
whole account is covered by drafts drawn by you 
on various constituents such as Laduck & Co. 
Rehemtulla Abdulla & Oo., and others which still 
remain unpaid to me, I have been doing everything 
in my power to recover the amount of these dis- 
honoured drafts, but as you well know owing to 
pad times I have not as yet succeeded in my above 
efforts." 


There is not a scrap of evidence in the 
documents that the plaintiffs had been 
made aware of the fate of any of these 
drafts which appear in the half-yearly ac- 
count of December, 1921. Finally it is not 
till December 19, 1923, that the defendant 
takes his courage in his hands and after 
stating that the amount of the dishonoured 
drafts more than covered the amount now 
demanded says, “I regret to state that I am 
not bound to pay noram I liable for the 
same.” 

The result is that in respect of the busi- 
ness initiated and conducted as described, 
the defendant is charged half-yearly in 
account, and persistently by letters with 
liability for an amount which includes large 
constituent debits. He not only accepts the 
charges without demur but promises to 
send and does send goods to discharge the 
liability. In their Lordships, opinion it is 
impossible to differ from the conclusion of 
the trial Judge that the true inference from 
all the circumstances is that the parties 
agreed that the defendant was to be per- 
sonally liable for losses on constituent con- 
signments. They find it difficult to follow 
the reasoning of the judgments of High 
Court in appeal so far as they confine the 
effect of the correspondence and documents 
to a supposed “estoppel.” If the question 
be whether A has contracted a liability and 
being charged with it he does not demur 
but says I will send goods towards its dis- 
charge, the effect of A’s action is not merely 
to make a representation on which an 
estoppel may be founded: but it is to 
afford the strongest possible evidence to 
establish the alleged liability. 


The suggested explanation of the defend- 
ant's Counsel that the drawing of drafts 
indicates that the defendant was merely 
acting as agent of the plaintiffs to collect 
or pay the balances due from cr to the 
constitutents entirely breaks down when 
the facts are examined. There is not any 
trace in the correspondence of the defendant 
acting in the capacity of an agent: no report 
to his supposed London principals: no ac- 
count kept by the agent, Jf the defendant 
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were indeed agent his conduct in respect 
of drafts which for 18 months and more 
according to his story had been dishonour- 
ed without any notice to the principals 
would be inexcusable and inexplicable 
apart from exposing him to possible liabili- 
ties under law relating to bills of exchange. 
In the absence of any evidence of the 
defendant or the constituents or of any 
documents passing between the defendant 
and his constituents, their Lordships are 
satisfied that Kemp, J., was fully justified 
in rejecting any such view of the defend- 
ants position, It isnot necessary to con- 
sider what contractual relations, if any, were 
established bet ween the constituents and the 
plaintifs. It is sufficient to say that in 
their Lordships’ opinion it was clearly prov- 
ed that as between the plaintiffs and the 
defendant, business proceeded on the term 
that the defendant assumed responsibility 
for the debits resulting from the consign- 
ments in the constituents’ name. In the 
result therefore this appeal should 
be allowed: the decree of the High 
Court in appeal should be set 
aside and the decree of Kemp, J., dated 
April 4, 1929, should be restored. The 
respondent must pay the costs of the appeal 
tothe High Court and to His Majesty in 
Council. Their Lordships will humbly 
advise His Majesty accordingly. 

D. Appeal allowed. 

Solicitors for 
_ Sturton & Sturton. 


Solicitors for the Respondent.—Messrs. 


H. S. L, Polak &Co, 


RANGOON HIGH COURT 
Civil Revision Application No. 35 of 1935 
May 9, 1935 
Mosgry, J. 
Tas GLOBE AUTOMOBILE Co.— 
APPLICANT 
VETSUS 
K. A. K. MASTER— RESPONDENT 
Sale of Goods Act (III of 1930), s. 16 (1), (2)—Con- 
tract for sale of specified article under trade name 


“ —Implied condition as to fitness for specified purpose 
Whether exists—Condition that it should be of 


the Appellants.—Messrs. 
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merchantable quality — Evidence—Expert witness on . 


. wear and usage of tyres—Fast that he had not seen 
process of manufacture—Whether disqualifies him as 
expert, 

Under s. 16 (1), Sale of Goods Act, in the caseof 

a contract for the sale of a specified article under 
dts trade name, there is no implied condition as to 
its fitness for any particular purpose, while under 
s. 16 (2), where goods are bought by description 

` there is an implied condition that the goods shall be 

of merchantable quality. 
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Where the plaintiff is the distributor of Oontinen- 
tal solid tyres and those tyres only, there cannot be 
any implied condition as to the fitness of the tyres 
for any particular purpose, although at the same 
time the goods sold must beof merchantable quality. 
Bristol Tramways Company v. Fiat Motors (1), 
referred to. 

Where a haulage contractor owning many lorries 
and in the business for years testifies as an expert, it 
will be ridiculous to say that the witness could not 
bedescribed as an expert on the quality, wear and 
usage of tyres merely because he had not seen the 
process of manufacture, 


O. Rev. App. against the decree of the 
Small Cause Court, Rangoon, in Civil 
Regular No. 4771 of 1934, dated Decem- 
ber 17,1931. 

Mr. Eunoose, for the Applicant. 

Order.—This application in revision must 
succeed. The decree of the Small Cause 
Court was undoubtedly contrary to law. 
The plaintiff-applicant sued the defendant- 
respondent for Rs. 635-5-0 the value of 
motor parts and tyres supplied by him. 
The defendant repudiated liability for 
the main item, one of Rs. 507 for Contin- 
ental solid tyres supplied for his lorry on 
February 28, 1934. He said that four out 
of the six tyres cracked within a fortnight 
as they were of bad quality, and thatthe 
plaintiff, who had guaranteed them for one 
year “as usual” had failed to implement his 
guarantee and supply new tyres. The trial 
Court upheld the defendant's contention as 
regards the price of the tyres and gave 
decree to the plaintiff for the balance 
only. The learned Judge said in his 
judgment that the only question for deter- 
mination was whether the damage to the 
tyres was by reason of the defect in them 
or caused by the negligence of the driver. 
He said ihat it had been admitted that if 
the tyres were bad and unfit for use, the 
plaintiff's claim must fail. The tyres did 
not last even a month. The evidence as 
to the guarantee was not very satisfactory 
while the probability was in favour of it. 
This, however, was immaterialas apart 
from guarantee the tyres must give a 
reasonable-amount of use. The plaintiff 
relied on the evidence of Mr. Vertannes 
as an expert. The Judge was not satis- 
fied that he was familiar with the proceeds 
of manufacture, but had only handled 
tyres for the purpose of pressing them on 
to the wheels of lorries. Vertannes said 
that he had seen the lorry being used on the 
Railway line, but he was confused as to 
the date as the tyres were already damaged 
on the date he saw them. The Judge 
held that the tyres were unfit for the pur- 
pose for which they were sold. 
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Now, in the first place there is no proper 
evidence as to whether the tyres were 
bought under their trade name or by 
description. Section 16 (1) of the Indian 
Sale of Goods Act provides that in the 
case of a contract for the sale of a speci- 
fied article under its trade name, there is 
no implied condition as to its fitness for 
any particular purpose. Sut-s, (2) says that 
where gcods are bought by description 
there is an implied condition that the 
goods shall be of merchantable quality. 
This is subject to a proviso that if the 
buyer has examined the goods, there shall 
be no implied condition as regards defects 
which such examination ought to have 
revealed (patent defect}. 
`. The plaintiff was the distributor of 
Continental solid tyres, and, it would seem, 
those tyres only, if this be so there was 
no implied condition as to the fitness of 
the tyres for any particular purpose, but 
at the same time the second provision 
applied, and the goods sold must be of 
merchantable quality, vide Bristol Tram- 
ways Company v. Fiat Motors (1). This I 
take it to moan in this particular instance 
that the goods must have been sold to 
this extent by description as solid tyres 
suitable for a lorry, but not necessarily 
suitable for the defendant's lorry, or for 
any particular purpose for which that 
lorry was used. 

The defendant did not rest his case on 
trade custom, but on a definite oral guar- 
antee given by the plaintiff to himself 
personally at the time of the sale. His 
evidence would appear to be totally false, 
as in the first place it would seem that 
he was not present himself at the time 
of the sale when the voucher was signed 
by his man, while his claim that there 
ever was a guarantee is negatived by his 
own correspondence. Exhibit 1 (a), for 
example, of March 23, says 

“It is indeed very sorrowful that it is the first 
time you did such a shameful work with me, Though 
it is generally guaranteed for 1 year but your tyres 


are so rotten that they could not existfor a couple 
of weeks,” 


Exhibit 3 is a letter from the defendant's 
Advocate of April 2, which again fails 
to mention any guarantee, and the first 
mention of a guarantee or warrantee in the 
correspondence is the letter Ex. 4 of the 
plaintiff himself which repudiates any such 
suggestion. 

The tyres were inspected by Mr. Vert- 
annes (P. W. No.3), a haulage contractor 


(1) (1910) 2 K B 831; 79L JKB 11077103 L T443 
26 T L R 629, : ae 
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who owns over 60 lorries and has been in the 
business for 16 years. He also fits a large 
quantity of tyres for other companies. He 
said that he inspected these tyres, and 
found that the base on which the tyres 
were vulcanized had been hurt (damaged), 
and that this could not have happened 
if the tyres were defective, but showed 
that the tyres had been run on the Rail- 
way line and injured by the ballast. In 
fact he said that he had seen this very 
lorry going on light Railway lines at 
Dadabhy’s .on the Mingaladon Road and 
at Mogul Streetsiding. This wasa month 
after he had fitted these tyres on to this 
lorry. Considering that the witness gave 
evidence five months afterwards the dis- 
crepancy, if any, about the dates he saw 
the lorry running should not be of much 
importance. It is ridiculous to say that 
the witness could not be .described aa 
an expert on the quality, wear and usage 
of tyres merely because he had not seen 
the process of manufacture. The agents 
for the Continental Tyre Company would 
have been willing to replace these tyres, 
if faulty, but relied on Mr: Vertannes’s 
opinion vide the evidence of the local 
representative Mr. Tjillesen (P. W., No. 2). 

I may note here that the plaintiff's 
brother (P. W. No. 1) also said that the 
reason why he objected originally to re- 
placing the tyres was that the cuts on 
them looked as if they had been caused 
by driving on a rough road. What they 
did was to placate the defendant by 
asking the Company to replace the tyres, 
The Company does not give any guarantee 
but does replace any faulty tyres, 

Apart from the question of sale for a 
particular purpose I think it is evident 
that the evidence of Mr. Vertannes was 
rejected without any proper reason. He 
was not interested in the case, but was 
merely asked as an expert by the agents 
to report on the cause of the damage. 
it would have been easy for the defendant 
to rebut his evidence that the base of the 
tyres was injured if he wished to do so, 
if only by an inspection of the lorry. 

For these reasons the decree of the trial 
Court will be varied, and there will bea 
decree with costs for the plaintiff-applicant 
Jor the full amountclaimed by him. The 
defendant must pay the costs of this 
application, Advocate’s fee 3 gold mohura: 

N. f Decree varied, . 
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ALLAHABAD HIGH COURT 
First Civil Appeal Ne. 362 of 1930 
December 17, 1934 
. NIAMAT-ULLAH AND ALLSOP, Jd. 
CHUNNU LAL ano OTHERS— 
PLAINTIFFS —APPELLANTS 
“Versus 
SWAMI PRASAD AND OTHERS— 
- DEFENDANTS — RESPONDENTS 

Hindu Law—Family arrangement—Reversioner 
agreeing and settling dispute and accepting considera- 
tion for recognizing adoption—Arrangement, if bind- 
ing on him and his heirs. . 

Where in a dispute between two ladies and the 
nearest reversioner, the latter agrees to a settlement 
and accepts consideration for recognizing au adoption. 
heand his heirs are bound by the arrangement. 
Kanhai Lal v. Brij Lal (6), relied on. 


S. C. A. from a decision of the Additional 
Sub-Judge, Banda, dated April 22, 1930 ` 
Messrs. P. L, Banerji, N. C. Vaish and H. 
P. Sen, for the Appellants. 

Dr. K. N. Katju, Messrs. Bankey Behari 
and K. B. L. Nigam, for the Respondents. 
Judgment.—The appellants were plaint- 
iffs in the Court below, The suit which 
they instituted was for the recovery of 
certain zamindari shares, shops, houses and 
trees which were at one time admittedly, 
for the most part, the property of one 
Adjudhia Prasad. They claimed this pro- 
perty as Ajudhia Prasad's reversioners. 
We may mention that it was alleged that 
a few of the properties had not belonged 
to Ajudhia Prasad and there was some 
controversy upon this point in the Court 
below but these questions have not been 
seriously argued before us and in the 
view of the case which we take, it is 
unnecessary to go into them. Of the 
plaintifis-appellants 8 are the sons and 
grandsons of Faqire Jagannath and 
Bankey who were the nephews of Ajudhia 
Prasad. The 9th plaintiff is a transferee 
of part of the property from some of the 
other plaintiffs. It is admitted that the 
right of the plaintiffs lo claim possession 
could not have arisen before the death of 
Musammat Lalta Bai, Ajudhia Prasad’s 
daughter, and that at that time Faqire was 
. alive and Jagannath and Bankey were 
dead. It is, therefore, evident that it is 
oniy the heirs of Faqire who can have any 
right to the property even if the allegations 
made by the plaintiffs are true. At the 
death of Musammat Lalta Bai, Faqire was 
ethe nearest reversioner and the other 
plaintiffs were remote reversioners who 
could have no claim to possession. If 
Faqire’s heirs cån be said to have establish- 
ed a right to the property, it is mo concern 
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of ours that they should have allowed the 
other plaintiffs to join with them in 
claiming the property. But if Fagire’s heirs 
cannot succeed, the suit must be dismissed 
in its entirety. 

Ajudhia Prasad had a daughter Musam- 
mat Lalta Bai, as we have already men- 
tioned, and he also had a son Kallu who 
died before him. When Ajudhia Prasad 
died in the year 1890, Musammat Lalta 
Bai was alive and there were also alive 
Ajudhia Prasad’s widow, Musammat Sai 
and Kallu's two widows Musammat Saloni 
and Musammat Ladli. Musammat Sai died 
sometime after her husband. Some of the 
property was already entered in the Revenue 
register as being in the possession of some 
of these ladies, but whether 
entitled toit in their own right is, as we 
have already said, a question into which 
we do not propose to enter. It is sufficient 
to say for the purposes of this appeal that 
after Ajudhia Prasad’s death the property 
in suit was entered in the register as in 
the possession of Musammat Lalta Bai and 
Musammat Saloni, between them. Mus- 
ammat Ladli had also died soon after Ajudhia 
Prasad. Musammat Saloni in the year 
1890 made gifts by two deeds of some of 
the property to Tantia Prasad. This man 
was the husband of Musammit Lalta Bai's 
only daughter Musammat Gaura. Swami 
Prasad was their son. He lived with Musam- 
mat Saloni and VMusammat Lalta Bai and in 
the year 1909, these ladies set up a claim 
that Musammat Saloni was entitled to 
adopt him as a son to her deceased husband 
and there was, as a result, an arrangement 
between them and Tantia Prasad and 
Faqire about the distribution of the property. 
This arrangement is evidenced by four 
documents. The first is an agreement to 
refer the disputes to arbitration, the second 
isthe award of the arbitrators, the third is 
an agreement accepting the award, and the 
fourth is a declaration by Musammat 
Saloni that she has adopted Swami Prasad. 
The effect of the agreement is set forth in 
the award. It is that Faqire shall get 
1/3rd of the property on the death either 
of Musammat Saloni or Musammat Lalta 
Bai whoever shall die first, that Musammat 
Saloni and Musammat Lalta Bai shall have 
the power to give the other 2/3rds of the 
property to Swami Prasad after taking 
him in adoption or to do with it whatever 


-they think proper; that the movable property . 


and houses shall remain in the possession 
-of Musammat Saloni, Musammat Lalta Bai 
and Swami Prasad and that Fagire and 


they were. 


an 
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his heirs shall have nothing to do with ‘it, 
that the shares in the villages which stand 
recorded in the name of Swami Prasad or 
Tantia Prasad shall continue to be in 
possession of Swami Prasad and that certain 
property which had been dedicated to a 
temple shall continue to remain in dedica- 
tion. This dedication was made in the 
year.1892 by Musammat Lalta Bai. The 
four documents, that, is, the agreement to 
refer to arbitration, the award of the 
arbitrators, the agreement to accept the 
award and the declaration of adopticn, are 
all dated May 13, 1909, and are clearly 
parts of the same transaction which in 
effect amounted to an agreement that 
Fagire should obtain 1/8rd of the property 
on the death of Musammat Saloni or Musam- 
mat Lalita Bai, whoever died first, and 
that the remaining ¢/3rds of the property 
should go to Swami Prasad on the allega- 
tion that he was the adopted son of Kallu. 


Musammat Saloni died soon afler this 
agreement was made and Fagire, according 
to its terms, took pcssession of 1/3rd of the 
property and he and his heirs have been 
in possession ever since. Musammat Lalta 
Bai, in the year 1913, attempted to 
obtain possession of this 1/8rd share, but 
the suit which she instituted was withdrawn 
by her as the result, presumably, of a 
compromise. In the year 1910, Bhagwan 
Das one of the plaintifs, the son of 
Bankey, instituted a sujt in order to 
obtain a declaration that the arrangement 
which Faqire had made with Musammat 
Lalta Bai, Musammat Saloni and Tantia 
Prasad, was not binding upon the rever- 
sioners. He obtained a decree from this 
Court and that decree was affirmed by 
their Lordships of the Privy Council, who 
however made it clear that the declarations 
would have no effect between the defend- 
ants of that suit inter se, 7. e. that they 
would have no effect as between Faqire 
and the other- persons to the agreement. 
As in the result Faqiie became the 
nearest reversioner on the death of Musam- 
mat Lalla Bai in the year 1918, the 
decision in the suit can have no effect 
whatsoever upon the result of the suit 
with which we arenow dealing. A number 
of issues were raised, but the main issue 
on which the decision of the Court below 
dismissing the suit proceeded and the 
main issue which has been argued before 
us is whether the agreement entered into 
by Faqire on May 13, 1909, prevents his 
heirs from claiming 2/8rds_ of the property 
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of Ajudhia Prasad, which is the property in 
suit, 

Tt has been argued before us that the 
so called award of the arbitrators is not 
one which can operate as a binding 
decision between the parties, that Musammat 
Lalta Bai could not enter into an agree- 
ment to divide the estate with the nearest 
reversioner, that Faqire could not transfer 
the mere possibility of succeeding to the 
estate and that even if Fagire obtained 
some consideration. in. that. he was in 
possession of 1/3rd share, all that a Court 
can do is to-compel his heirs to make 
restitution. ‘Reference has .been made to 
a number of cases, of which we may 
mention the following: Lakshmi Narayana 
Jaganadha v. Vararah Lakshmi Narasimha 
(1), Annada Mohan Roy v. Gour Mohan 
Mullick (2, Hem Chunder Sanyal v. 
Sarnamoyi Debi (3), and Harnath Kuar 
v. Indar Bahadur Singh (4). 

It has also been argued that there can 
be no question of an estoppel by repre- 
sentation and reliance is placed on the 
case of Rangaswami Goundan v. Nachiappa 
Goundan (5). We do not think that it is 
necessary for us to go into these questions 
or to discuss the rulings which have been 
quoted. It is possible that the arguments: 
addressed to us might have some force 
if the claim was made by persons who 
were not-parties to the agreement and- 
who were not claiming through Faqire. 
It seems to’ us that this case should be 
decided upon the simple ground that 
Fagire and the two ladies came to a 
family arrangement in respect of disputed 
claim to the property. It has been said 
that the arrangement cannot be described 
as a family arrangement because it was 
clearly not binding upon all the members 
of the family as is evidenced by the deci- 
sion in the case instituted by Bhagwan 
Das. We do not think that there is any- 

(1) 29 Ind. Cas 241; A I R 1916 Mad. 579; 39 M 
H 317 MLT 419; 28 M L J 650; (1915 MWN 
626. 

(2)74 Ind. Cas. 499; A I R 1923P O189:50IA 
239; 50 C 929; 2LA LJ 718;4PL T 609: (1923) M 
W N 803; 45 M L J 617; 25 Bom. L R 1269; 33M LT 


365; 28 O W N 713; 400 L J10 @ Q). 
(3) 22 O 354 


26 O O 223; 33 M LT 216;5 P L T281;2 Pat LK 
237 (P O). 

(5) 50 Ind. Oas. 498; AI R 1918 P O 196; 46 IA 
72; 42 M 523; 36 M L J 493; 17 AL J 536; 290LJ. 
539; 21 Bom, L R 640; 230 W N 777; (1919 M WN 
262; 26M L T 5; 10 L W 105; 1 UP LR (P O) 66 
(P 09 
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force in this argument. The agreement 
was entered into by Fagire and it so 
happened that he , was the nearest 
reversioner when the succession opened 
upon the. death.of Musammat Lalta Bai. 
In'so far.as he agreed to settle the 
dispute which arose out of the claim | of 
the ladies that Swami Prasad could 
legally be adopted and accepted con- 
sideration for recognizing the adoption, we 
consider that he and his heirs are bound 
by the arrangement. We find support for 
our opinion in the decision of their Lord- 
ships of the Privy Council in the case of 
Kanhai Lal v: Brij Lat (6). We may 
quote a passage from the judgment in that 
case which ‘sets forth the facts and the 
decision thereon. Their Lordships say: 

“In 1892 the family was a Hindu joint family 
to which the ordinary Hindu Law applied. All the 
sons of Balak Ram had died. Ganga Ram had died 
childless in 1874, and Badri Prasad had died 
childless in 1877. Bahadur Lal had died sonless in 
1883, leaving his widow, Musammat Ram Dei, 
surviving him. Musammat Rem Dei became, on 
the death of Bahadur Lal, entitled for life to a 
Hindu widow's right to the whole of the family 
property. Lala Kanhai Lal had then no right of 
any kind to any share in the family property, but 
he set up a claim to the whole property based on 
the allegation that he had been validly adopted by 
Musammat Parbati to her deceased husband, Badri 
Prasad, If that claim had been substantiated by 
proof of a valid adoption, Lala Kanhai Lal would 
have been entitled to the whole family property 
and Musammat Ram Dei would have been entitled 
merely to maintenance, Although as a_ general 
rule ‘of Hindu Law a man cannot adopt his 
sister's son, the claim was a serious one, Lala Kanhai 
Lal's case was that, according to an Agarwal 
custom (the family was of the Agarwal caste) which 
governed the family, a man could lawfully adopt 
his sister's son; and he alleged that Badri Prasad had 
given Musammat Parbati authority to make the 
adoption, and that he, Lala Kanhai Lal, had been 
validly adopted to Badri Prasad. That Lala 
Kanhai Lal might have found it difficult or im- 
possible to prove that he had been validly adopted 
is immaterial. He made the claim; it was a serious 
one, and it was supported by Musammat Parbati 
and it must have influenced Musammat Ram Dei, 
who was induced, doubtless mainly by that claim, 
to consent to a division of the famiiy property, in 
which she obtained for herself merely a one-fourth 
share. The claims which were set up by Musammat 
Parbati and Musammat Kausilla, that the three 


sons of Balak Ram had separated, must also have, 
influenced Musammat Ram Dei to agree to the - 


compromise of 1892. Lala Kanhai Lal was a 
party to that compromise. He was one of those 
whose claims to the family property, or to shares 
in it, induced Musammat Ram Dei, against her 
own interests and those of her daughter, Musammat 
Kirpa and greatly to her own detriment, to alter 


her position by agreeing to the compromise, and 
(6) 47 Ind. Cas. 207; A I R 1918 P O 70; 45 I A 118, 


40 A 487;220 W N 914; 8 L W 212; 24M L T 23; 
35M L J 459; 16 A L J 825; (1918) M W N 709; 


280 LJ 304,5 PL W 294; 20 Bom. L R 1048 
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under that compromise he obtained & substantial 
benefit, which he has hitherto enjoyed. In their 
Lordships’ opinion he is bound by it, and cannot now 
claim as a reversioner.” 

Much of the passage which we have 
quoted might be applied verbatim to the 
facts of tke case before us. It is true 
that inthe case of Kanhai Lal v. Brij Lal 
(6), Kanhai Lal himself was claiming 
that he was an adopted son but here we 
have the converse case that the two ladies 
Musammat Lalta Bai and Musammat 
Saloni were claiming that Swami Prasad 
might legally be adopted and that they 
intended to make the adoption. If their: 
claim was a valid one Faqire would have 
no possibility of succeeding as a reversioner. ' 
In Kanhai Lal v. Brij Lal (6), he allowed 
the widow a right to. a ith share of the 
property and he was not allowed there-* 
after to claim the property. In the present 
case, Faqire allowed Swami Prasad 2/3rds 
of the property and he should not be 
allowed to claim that share and his heirs 
can be in no better position than that in 
which he would have been himself. It has: 
been suggested that there was no valid 
ground inthe present case for the claim 
of the two ladies that Swami Prasad could 
legally be adopted. The position is much 
the same as that is Kanhai Lal v Brij Lal 
(©. The claim was made and it is 
possible that there might have been an 
allegation of custom according to which 
the adoption would have been lawful. There 
was certainly a possibility of litigation and 
Kanhai Lal who was a member of the 
family would not have been likely to. 
give up his title to any part of the pro-- 
perty if there had not been any basis at 
all for the claim made by the ladies. In 
the circumstances, if he preferred to accept 
ihe possibility of having his interests ad- 
vanced on the death of one of the ladies 
as in fact it was advanced in 1909, on the 
death of Musammat Saloni) in preference’ 
to awaiting the chance that the reversion 
might fall to him on the death of 
Musammat Lalta Bai, he should not be- 
allowed -now to avoid the election which he: 
made. That being so his heirs cannot’ 
sustain their claim and, as we ‘have already 
said, if they cannot do so, the other plain- 
tiffs have no rights in the property. 

The result is that the appeal fails and it 
is dismissed with costs. i 


D, Appeal dismissed, 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT 
First Civil Appeal No. 24 of 1933 
November 3, 1934 
Niyoar, A. J. O. ano STAPLES, A. J.C. 
Pandit RAM SWAROOP AND OTHERS 
—DEFENDANTS—APPELLANTS 
versus 

Thakur RAMCHANDRAJI MANDIR 


AND ANOTHER—PLAINTIFFS—RESPONDENT3 

Hindu Law—Religious Endowment — Dedication— 
Essentials of—Ceremonies of Sankalpa and Samarpan, 
af essential — Intention—“Sankalpa"—Meaning ex- 
plained — Deed by Hindu giving estate to 
idol subject to charge—Construction — Property 
declared to belong to mandir in perpetuity—Donor 
declared manager—Expenses to be defrayed from 
income—Surplus, if reserved for donor—Deed— 
Construction — Principles — Evidence — Subsequent 
conduct —Relevancy when deed is free from ambigu- 
ity— Absolute dedication, meaning of—Advers pos- 
session—Trustee, when can assert adverse title. 

It cannot be said that there can be no dedication 
except inthe form of Sankalp and Samarpan as 
prescribed in the Shastras, These seremonies cannot 
be said to be the . essential and indispensable in- 


gredients of the creation of an endowment in the . 


absence of which there could be no valid dedication. 
The perfomance of the ceremonies is only the evi- 
dence of intention manifested by the dedicator and 
will have to be considered along with other items of 
the evidence to find whether the dedication was real 
or illusory, The essential requisite is the expres- 
sion of a clear intention to create an endowment and 
execute that intention by setting apart the property 
for the purpose of the-endowment, Manohar Ganesh 
v. Laxmiram Govindram (3), Chotalal v. Manohar 
(4), Bhuggabutty Prosonno Sen v. Gooroo Prosonno 
Sen(5) and Venkatanarasimha Raov. Subba Rao (6), 
relied on. Bhekdhari Singh v. Sri Ramchanderji 
(2), explained. [p. 18, col. 2; p.19, col. 1.] 

All that is involved in dedication is the divesting 
of ownership, Thatcan be done by clear expression 
of intention to dedicate the property and to renounce 
ownership coupled with acts showing appropriation 
of the income of the property to the purposes of the 
endowment. Bhupati Nath v. Ram Lal (8), relied 
on {p. 20, col. 1.) . 

The entire recital is termed Sankalpa. Sankalpa 
therefore, means a clear open and unequivocal de- 
claration of an intention to dedicate the property to 
some religious or charitable purposes followed by 
actual transfer of it. The effect of this unequivocal 
declaration of intention to dedicate and renounce 
ownership is to make the dedicator a sort of a guar- 
dian of the thing dedicated. ip. 19, col. 2] 

The language of one document does not afford much 
assistance in the construction of another document. 
Every document has to be construed according, to 
the words used in that particular document, and a 
particular construction put on one document cannot 
be regarded as a reliable guide in the interpretation 
of another document. Consequently, the question 
whether a deed executed by a Hindu gives the 
granter’s estate to an idol subject toa charge in 
favour of the heirs or makes the gift to the idola 
charge upon the estate, depends upon the construction 
of the deed as a whole. Subbarayar v. Subbammal (12) 
and Har Narayan v, Surja Kunwari (13), relied on, 
Jp. 21, col. 1.! 

Theexecutant of adeed declared in unmistakable 
terms that the village, saya some lands which had 
been or would be acquired by foreclosure in the 
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course of money-lending businessof her shop, would 
belong to the mandir in perpetuity and the expenses 
would be defrayed out of the income thereof. It 
was further made clear that the executant 
or her heirs and successors -would have no right to 
deal with the property as if it wastheirs and to utilise 
profits thereof for their private purpose, “It was also 
stated that if after her death, the owner of the shop 
acted contrary to the terms, the panchas of her 
caste would superwise the income and carry 
on the expenses of the mandir. She further 
declared herself to be the sarbarakar or the nianager 
of the temple during her life-time and enjoined upon 
her successors to carry out the terms of the document : 

Held, that the reference to the panchas dispelled 
any shadow of doubt as to the ownership of the pro- 
perty. Regard being had to the plain language of 
the document, there was no room for the suggestion 
that it intended appropriation‘of the income only to 
the upkeep of the temple reserving the surplus for 
the executant or her successors., [p. 2], col. 2.] 


A document must be readasa whole. To pick out, 


some passages torn from their context and to try 
to interpret the document as a whole in the light of 
those extracts would be putting a forced construc- 
tion on the document which -cannot but defeat the 
operation of the deed as a whole. The construction 


must be on the entire deed. To pronounce on the, 


meaning of a detached. part or extract from an in- 
strument, if relating to the same subject, is contrary 
to every principle of correct interpretation. Konwar 
Doorganath Roy v. Ram Chunder Sen (14) and Ramlal 
Mookerjee v. Secretary-of State (15), referred to. [p. 
22, col, 1. . 

ee evidence as to subsequent conduct is 
relevant if there is a doubtasto the effect of any 
instrument, when the instrument itself is clear and 
free from any ambiguity, subsequent conduct is 
altogether irrelevant. It is only when after other 
methods of interpretation have been exhausted, there 
remains a doubt as to the effect of instrument that it is 
permissible to give evidence of the acts under it asa 


guide to the intention of the parties. [p. 22, col. 2.) . 


An absolute dedication of income cannot mean 
anything but dedication of the corpus of the pro- 


perty. Hemangini Dasi v. Nabin Chandra Ghose (26)' 


Vaidyanath Aiyar v. Thiagaraja (27), referred to, 
[p. 23, col. 2.] l 

No trustee can assert. an adverse title on his own 
behalf until he has obtained a proper discharge 
from the trust. Ashutosh Dutt v. Doorga Churn (10), 
Muhammad Kazim v. Ali Saghir (16), Srinivasa 
Moorthy v. Venkata Varada (23) and Surendra Krishna 
Ray v. Ishwar Bhubaneshwari Thakurani (24), referr- 
ed to. [ibid] ; , o 

F. ©. A. against the decree in Civil Suit 
No. 31 of 1930in the Court of the Addi- 
tional District Judge, Hoshangabad, dated 
November 25, 1932. : 

Messrs. K. ` B. Sheore and K. B. Tare; 
for the Appellants. Ne 

Messrs. J. Sen and J. K. Dixit, for the 
Respondents. 


Judgment.—This appeal and First 
Appeal No. 35 of 1933 arise out of a’ suit 
instituted by the respondent No. 1, Shri 
Thakur Ramchandraji Mandir, for a 
declaration that the property in suit 
belongs to him and that it is not liable 
to be attached and sold in execution of 
decrees obtained by the defendants against 


ia 


Tekchand who is the sarbarakar of the 
mandir. The suit was decreed in the 
lower Court, and the defendants Nos. 2, 4 
and 5, namely Ramswarup, Ganga Prasad 
and Motiram, have filed this appeal and 
defendants Nos. 1 and 2, Nanhelal and 
Ghasiram, filed the connected appeal. 
Nanhelal died during the pendency of 
the appeal and his name was struck 
off.. This judgment governs the disposal of 
both the appeals. f 

.One Mùsammat Kasi Sethani, widow 
of Asaram, who acquired Mouza Gora by 
foreclosure, executed a registered deed 
on December: 24, 1886, whereby she 
dedicated the village with its proprietary 
profits to the plaintiff Shri Thakur Ram- 
chandraji Mandir for meeting the expenses 
of daily worship, annual festivities and 
repairs to the temple. She constituted 
herself as the sarbarakar on behalf of 
the deity and devoted the income which 
accrued from the village every year for 
the purposes connected with the temple 
until her death in 1903. On the same 
day she transferred all the rest of her 
property worth Rs. 74,991-7-0 to Tekchand, 
who was brought up in her family as 
her son. Tekchand became involved in 
debts and his creditors defendant Nos. 1 to 
ll,obtained decrees against him. Defendants 
Nos. 1 to 4, namely Nanhelal, Ghasiram, 
Ramswarup and Ganga Prasad, attached 
the village Gora in execution of their 
decrees and defendants Nos. 9 to 1l, 
Seth Motiram and others, applied for 
rateable distribution. Tekchand filed 
objections, in execution proceedings, to 
the attachment but he withdrew them 
and filed the suit, out of which this appeal 
arises, in his capacity as the sarbarakar 
or manager of the temple consecrated to 
the deity known as Shri Thakur Ram- 
chandraji Mandir, for a decree declaring 
the ownership of the deity and non- 
liability of the property to attachment 
and sale in execution of the decrees 
passed against him personally. Defendants 
Nos. 12 to 14 were impleaded in the suit 
as they were the successors of those who 
‘were mentioned in Musammat Kasi Bai’s 
deed of endowment dated December 24, 
1886, as trustees with direction to take 
over management in the event of her 
successor acting contrary to the terms of 
the document. 

The suit was resisted on various pleas 
‘by denial of the factum and validity of 
_ the endowment. In fact every conceivable 
‘angle of attack was availed of to demolish 
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the plaintiff's case. The pleas, however, 
which are material for the decision of this 
appeal were that Musammat Kasi Baihad 
no intention of absolutely dedicating the ` 
entire village to the deity, and that her 
subsequent conduct as well as that of 
Tekchand was inconsistent with any 
dedication to the deity and that in any 
event there was no complete dedication 
of the corpus of the property, but only a 
direction to appropriate the income of 
the property towards the maintenance of 
the worship of the deity and the repairs 
of the temple. The lower Oourt negatived 
the contentions raised by the defendants 
and decreed the plaintiff's suit. 
On behalf of .the appellants it is | 
argued that the dedicabion of property 
was not formally carried out by the 
performance of the ceremonies known as 
Sankalpa and Samarpan. Reliance is 
placed on Deo Saran Bharthi v. Deoki 
Bharthi (1), and Bhekdhari Singh v. Sri 
Ramchanderji (2). The learned Judges 
observed in the first of the cited cases 
that the essential ingredient that con- 
stitutes a valid gift either of movable 
or immovable property under the Hindu 
Law is.the Sankalp and the Samarpan 
whereby the property is completely given 
away and the owner completely divests ` 
himself of the ownership of the property. 
In the Hindu Law as elsewhere there ` 
must be a true Sankalp aed Samarpan. 
They do not. however, lay down that 
there can be no dedication except in the 
form of 'Sankalp and Samarpan as pres-. 
cribed in the Sastras. What their Lord- 
ships intended to lay down was that a 
mere existence of a registered deed of gift 
without any intention of the part of the 
executant to give effect to the terms was 
not sufficient to show that the granter 
completely divested himself of the owner- 
ship of the property. They lay stress on 
the giving away of the property which 
is ordinarily effected by the performance 
of the ceremonies known as Sankalp and 
Samarpan. Apart from the mere ceremonies 
of Sankalp and Samarpan their Lordships 
looked for other evidence to indicate the 
reality of the endowment such as the 
mode of dealing with the properly and 
maintaining separate accounts of the 
income and expenditure as well as the 
nature of possession. On a review of the 


(1) 80 Ind. Cas, 980; 3 Put. 842; A I R 1924 Pat. 657; 
5 P L T 305. 

(2) 136 Ind. Oas. 290; 10 Pat. 388; A I R1931 Pat, 
275; Ind. Rul, (1932) Pat, 66; 13 P L T 331. 
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evidence produced in the case their Lord- 
ships came to the conclusion that the 
donor was in uninterrupted possession of 
the property and that he had done nothing 
from which it could be inferred that he 
had given effect to the deed of endowment. 
Reading the judgment as a whole, their 
Lordships cannot be understood as laying 
down that the dedication could not be 
effected except by the performance of the 
rituals known as Sankalp and Samarpan 
Their Lordships adverted to this aspect 
only for the purpose of satisfying them- 
selves as to the reality of the dedication 
and not that it was the only formality 
recognised by law for creating an endow- 
ment. In Bhekdhari Singh v. Sri Ram- 
chanderji (2), it was observed that the 
decisive questions in such a case are 
whether the possession was delivered under 
the deed and whether the income was 
appropriated to the deity. They did not 
think that the first question was answered 
by the formal finding that the Sankalp 
and Samarpan ceremonies were performed. 
It is evident that their Lordships never 
intended to lay down the broad pro- 
position canvassed here that the aforesaid 
ceremonies were the essential and indis- 
pensable ingredients of the creation of an 
endowment in the absence of which there 
could be no valid dedication. The perform- 
ance of the ceremonies is only the evi- 
dence of intention manifested by the 
dedicator and will have to be considered 
along with other items of the evidence to 
find whether the dedication was real or 
illusory. In the long course of decisions 
bearing on the point such as Manohar 
Ganesh v. Laxmiram Govindram (3), 
which was affirmed by their Lordships of 
the Privy Council in Chotalal v. Manohar 
(4), Bhuggobutty Prosonno Sen v. Gooroo 
Prosonno Sen (d), Venkatanarasimha Rao 
v. Subba Rao (b), there has not been a 
single case cited in support of the con- 
tention put forward here. In all these 
decided cases the essential requisite was 
supposed to be the expression of a clear 
intention to create an endowment and 
execute that intention by setting apart 
the property for the purpose of the endow- 
ment. There is no suggestion of the 
performance of the ceremonies of Sankalp 
and Samarpan as being the only means 


(3) 12 B 247. 

(4) 24 B 50;2 Bom. L R 516; 26 I A 199,540 WN 
23; 2 Bom. L R 516; 7 Sar. 559 (P O). 

(5)25 O 112, - 

(6) 73 Ind, Cas, 991; AI R 1923 Mad. 376; 46 M 
300; 47 L W 31; (1923) MW N11; 32M L747, 
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of declaring the intention. 

_ But what is Sankalp as understood 
in Hinda Law? In the Shastras the 
religious and charitable works were known 
as Ishta-Purta. While Jshti works took 
the form of gifts to Brahmins, the Purta 
ones were benevolent acts of public 
utility such as the service of the sick, 
planting groves, sinking wells and con- 
structing tanks, which were effected by 
the ceremony of Utsarga (renunciation). 
The rituals pertaining to gifts (Dana) and 
dedication (Utsarga) are to be found in 
such works as Hemadri’s Danakhanda 
and Nilkanth's Dana Mayukh and 
Utsarga Mayukh. In Danakhanda (Benares 
Edition, p. 100) Hemadri extracts a 
passage from Varaha Puran which enjoins 
pouring water with Kusha grass on the 
palms of the donee coupled with a declara- 
tion of gift, At p. 342 be gives another 
form of gift: This day I (name) born in 
a (gotar) unreservedly give (description 
of) the article with all its appurtenances 
to (name of) the donee in fulfilment of 
a (specified) vow. Similarly in case of 
Utsarga the form was “I dedicate the 
tank, etc.” At p. 335 of Mundlik’s 
Vyavahara Mayukh, the learned author 
states that Sankalp means determination 
which recites the age, year, season and 


day, etc, and states what the founder 
proposes to do why he does it. The 
entire recital is termed Sankalpa. 


Sankalpa, therefore, means a clear, open 
and unequivocal declaration of an intention 
to dedicate the property to some religious : 
or charitable purposes followed by actual 
transfer of it. The effect of this un- 
equivocal declaration of the intention to 
dedicate and renounce ownership is to 
make the dedicator a sort of a guardian 
of the thing dedicated. The learned author 
quotes a passage from Viramitrodaya, 
Vyavahara~ Adhaya, which runs thus: 
“But ownership so far as protection is 
concerned, does exist in the donor even 
when his ownership consisting of all the 
power of disposition at pleasure has been 
withdrawn until the final accomplishment 
of the purpose of the donor who seeks 
certain merit according to the precepts. 
The idea resembles the trust as defined 
in the Trust Act, namely that it is an 
obligation annexed to the ownership of 
property. The ceremonies that might 
have been found necessary were intended . 
for giving publicity to the act as is indicat- 
ed in Yajnavalkya Smriti, Chapter 12, 
Verse 176, which lays down, “Let acceptance 


sor 


be public especially in case of land.” 

. Fhe dedication, although it was 
supposed to be an act of piety, was 
never regarded as a sacrament as argued 
on behalf of the appellants on the analogy 
of adoption and marriage. Neither in 
adoption nor in marriage there a mere 
transfer or renunciation of ownership, but 
the creation of a crtain status. The adoption 
and marriage resemble the process of cutting 
off-a twig from ils parent stock and en- 
grafting it on a new stock which introduces 
the person intothe new gotra with all the 
incidental legal rights in the family to 
which the person is transposed. Adoption 
and marriage are regarded as Sanskars 
or sacrament and not mere transfer of prop- 
erties. That the giving a person in adoption 
or marriage is not a gift of chattel is clear 
from a verse of Brihaspati, Chap. XV-2, 
which lays down that son and wife are 
things that should not be gifted. The 
dedication of property toa deity is not a 
sacrament but a secular act like ‘a gift of 
property by one person to another, 

It must be observed that in the ease 
of religious and charitable gifts, not the 
acceptance, but only the act of donation 
that was essential. In fact some like the 
author of Dayabhaga maintained that in 
every case cf gift the essential element was 
the renunciation of the donor of his prop- 
erty and not the acceptance of it (see Sen's 
Hindu Jurisprudence, Tagore Law Lectures, 
p. 66). The position is clearly stated by 
Mookrjee, J., in Bhupati Nath v. Ram Lal 
(7),:a8 follows :— 


* We start with the position that in the case of 
deities there cannot be any acceptance and, therefore, 
necessarily, any gift. If, therefore, a dedication is 


made in favour of the deity, what is the Position ? 


The owner is divested of his rights. The deity 
cannot accept. In whom does the property vest? 
The answer is that the King is the custodian of all 
such property, This is sufficiently indicated by the 
following passages: Vijnaneswar in the Mitakshara 
(Vyavahara Adhaya, verse 1&6) lays it down that one 
of the duties of the King is the protection of the 
Devagraha and Aparaditya and Mitramisir in their 
commentaries on the same subject lay down the rule 
in the same manner, In the Sukraneeti, Ohap, 1V 
verse 19, stress is laid upon this as one of the 
primary duties of Kings. The true Hindu concep- 
tion of dedication for the establishment of the image 
of the deity and for the maintenance thereof is that 
the owner divests himself of all rights in the prop- 
erty; the King, as the ultimate protector of the 
State, undertakes the supervision of all endowments,” 
_ It would thus be clear that all that is 
involved in dedication is the divesting of 
ownership. That can be done by a clear 
expression of intention to dedicate the prop- 


(7) 3 Ind. Cas, 642; 37°0 128; 10 . 
wre. i a) L J 355; 14 0 
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erty and to renounce ownership coupled 
with acts showing appropriation of the 
income of the property to the. purposes of 
the endowment. If so, the ancient cere- 
monies which accompanied the act of 
dedication were not indispensable for 
the validity of the dedication but 
only served as evidence. Even the 
ancient Shastric text recognised three 
classes of documentary evidence, namely 
that attested by the King, that attested by 
a witness and ‘that unattested by - any 
witness. The first named document was 
known as Raja Sakshika, namely a docu- 
ment written by aclerk appointed by the 
Court and stamped with the finger prints 
by the Head of: ‘Department (see Vishnu 
Sanhita, Chap.. VII). This document 
closely resembles a registered document of 
the modern times: It would, therefore, not 
be unreasonable even from the orthadox 
point of view of Hindu Law, to recognise 
the registered deeds, such as the one in the 
preserit case, as valid for creating an 
endowment or, at any rate, serving a 
primary evidence of declaration of inten- 
tion (Sankalpa) and renunciation of owner- 
ship (Utsarga or Samarpan). 

Although it may be conceded as held 
in Narasimha Swami v. Venkatalingam 
(8), that dedication of property to a deity 
which is an impersonal being is nota gift 
within the meaning of s. 122, Transfer of 
Property Act, or a trust in the strict sense 
of the term, still the most approved form 
of expressing one’s intention to dedicate 
property toa deity would be in the form of 
a deed of a gift or a trust. Ifsuch a docu- 
ment is there, it may like any other instru- 
ment of transfer be subjected to scrutiny 
for the purpose of determining whether it 
is genuine or merely nominal and colour- 
able deed. But in the first instance to 
know the mind of the granter one must 
look to the deed embodying his intention 


- and not to any other act such as the’ per- 


formance of traditional ceremonies which are 
in reality intended only to give publicity 
to the act. 

It is not urged on behalf of the appel- 
lants that the deed executed by Musammat 
Kasi Bai on December 14, 1886, was a 
purely fictitious document. So far as the 
document is concerned, it is strenuously 
argued thaton a true construction of the 
document there was no complete dedica- 
tion of the corpus but only a creation of a 
charge on the income of the property. 


(8) 103 Ind. Cas, 302; (1927) M WN 269: 25 L W 
806; A 1R 1927 Mad, 636; 53 M L J 203; 50 M 687, 
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Whether it is one or the other can be 
` ascertained only from the language of the 
document itself. Reference is made to 
Sonatun Bysack v. Juggutscondree Dossee 
(9), Ashutosh Dutt v. Doorga Churn (10), 
Parmod Banabihari v. C. G. Atkins ay 
Deo Saran Bharthi v. Deoki Bharthi (1) 
and Bhekdhari Singh v. Sri Ramchanderji 
(2). In each of those cases the interpre- 
tation proceeded on the particular terms 
of the documents. As observed by Lord 
Macnaghten in Subbarayar v.. Subbammal 
(12), the language of one document does not 
afford much assistance in the construction 
of another document. Every document 
has to be construed according to the words 
used in that particular document, arid a 
particular construction -put on one docu- 
ment cannot be regarded as a reliable guide 
in the interpretation of another document. 
As observed in v. Har Narayan v. Surja 
Kunwari (13), it is inexpedient to lay down 
a fixed and general rule applicable to the 
construction of settlements varying in 
terms and applying to estates varying in 
situation. Their Lordships, therefore, laid 
down the rule that the question whether the 
deed executed by Hindu gives the granter's 
estate to an idol subject to a charge in 
favour of the heirs or makes the gift to the 
idol a charge upon the estate, depends upon 
the construction of the deed as a whole. 

The deed of endowment in this case rans 
as follows :— 

“My. ancestors had foreclosed the entire said 


mouza. for the purposes of annual expenses of 
Thakurji mandir situated at Hoshangabad, and I now 


make gift of the said mouza in favour of the mandir ` 


for the purposes of repairs of mandir garden and 
well situated at Hoshangabad and for daily expenses, 
annual festivities of the mandir voluntarily in accord- 
ance with the instructions of my father-in-law and 
: husband, and lay down as follows, Lands foreclosed 
by my shop before and after will belong to the shop as 
they belonged. Ẹxcepting the said lands, the income 
of the said mouza will be utilised towards the 
said expenses. My heirs, successors or I will have 
no right iu future to bring the said mouza for their 
use and to utilise profits thereof in their work. The 
property will belong to the mandir in perpetuity and 
expenses will be met from the income thereof. I 
will remain as sarbarakar during my lifetime and 
will maintain jama-kharch of the income of the 
mouza, and will spend income towards expenses of 
“the mandir, After my death the owner of the shop 
will get the said document brought into effect. In 
case the owner of the shop will act contrary to the 
terms of the said document, Panchas of my caste 
Messrs, Seth Dalchand, Ramlal Munim, residents of 
(9) 8 M I A 66; 2 Suther 37; 1 Sar. 721 (P ©) 

(10) 50 438; 6 I A 182; 4 Sar, 58 (P 0). 

(11) 53 Ind. Oas. 106: A IR 1919 Pat, 442;4P LJ 
3 


(12) 2t M 214: 271 A 162; 7 Sar. 782 (P O), 
(13) 63 Ind. Cas. 34; AIR 1921P O 20; 48 I A 143; 
43 A 291; 250 WN 961; 14L W 633(P 0), 
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Hoshangabad, and Bhimraj Seth resident of Dolria, 
Pargana Hoshangabad, Raghunath Das Jamidar, 
Dadhiwada, Pargana Seoni, and Deokaran Seth resi- 
dent Wajnia, Pargana Harda, will superwise the 
income and carry on'the expenses of the mandir, 
The said Panchas of my caste will have a rightlo 
make or cause to make the said repairs, expenses, ete., 
on their authority in accordance withthe said docu- 
ment in writing. Those who will succeed the said 
Panchas after their death will cause the said docu- 
ment put into effect." f 


The terms of no document could be 
clearer or less ambiguous than those of 
this document. The executant of the deed 
declares in unmistakable terms that the 
village, save somè lands which had been 
or would be acquired by foreclosure in the 
course of money-lending business of her 
shop, would belong to the mandirin per- 
petuity and the expenses would be defray- 
ed out ofthe income thereof. Itis further 
made indisputably clear that the execu- 
tant or her heirs and successors would 
have noright to deal with the property as 
if it was theirs and to utilise profits thereof 
for their private purpose. She further 
declares herself to be ‘the surbarakar or 
the manager of the temple during -her 
lifetime and enjoins upon her successors 
to carry out the terms of the document. 
The reference to the Panchas dispels any 


shadow of doubt as to the ownership of ` 


the property. Regard being had to the 
plain language of the document, there is 
hardly any room for the suggestion that 
it intends appropriation of the income only 
to the unkeep of the temple reserving the 
surplus for the executant or her successors. 
Much stress islaid on the passage which 
says that the lands foreclosed before or after 
will belong tothe shop as they belonged þe- 
fore and excepting the lands, the income of 
the said mouza will be utilised towards 
the said expenses. What is indicated here 
is that the money-lending shop owned: by 
the executant would continue in the vill- 
age as before and that any lands which 
would come in lieu of debtsinto possession 
of the shop would remain the property of 
the shop.: The plain intention is thatthe 
dedication of the village to the deity was 
not to prejudice the executant’s right asa 
money-lender to acquire lands in that vil- 
lage. This and the succeeding passages 
are by no means repugnant to the dedica- 
tion which is declared in explicit terms 
in what follows in the document. It is a 
well recognised rule of construction of 
documents that they must be read as a 
whole: see Konwar Doorganath Roy v. Ram 
Chander Sen (14). To pick out some pase 


(14) 2 O 24l; 41-A 52; 3 Sar.-681 (P-O) . - 
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the effect of any instrument, when the instru- 


.to interpret the document as 


- ships of the Privy 


a whole 
in the light of those extracts would be 
putting a forced construction on the docu- 


tment which cannot but defeat the opera- 
. tion of thedeed as a whole. 


Sach a con- 
struction was disapproved by their Lord- 
Council in Ramlal 
Mookerjee v. Secretary of State (15). The 
construction must be cn the entire deed. 
To. pronounce on the meaning of a detach- 
ed part or extract from an instrument, if 


- relating to the same subject, is contrary 


to every principle of correct interpretation: 
see Halsbury’s Laws of England, Hailsham 


- Edition, Vol. 10, page. 258, Note (a). The 
- executants describe the transaction as a 
- wakf which literally means detention or 
- stoppage and the legal meaning is the 
extinction of the proprietor’s ownership in ` 


the thing dedicated, and its detention im- 
plies ownership of God: see Muhammad 
Kazim v. Ali Saghir (16). There is anun- 
equivocal declaration that the property 
belongs to the mandir in perpetutity and 
that the executant of her heirs and suc- 
cessors would have no interest in it. The 
characterisation of herself as sarbarakar 
during her lifetime-and the mention of 
the names of the Panchas conclusively 
prove the intention to relinquish 
the ownership of the property as 
well as the income thereof in favour of 
the deity. This interpretation receives sup- 


port from the surrounding circumstances. - 


On the very day of the dedication Musam- 
mat Kasi Bai transferred the rest of -her 
property to Tekchand by a deed of gift. 
Jn the list of property entered in the gift 
deed mouza Gora is not included but some 
fields which were acquired in the course 
of .money-lending business as well as cer- 
tain mortgage deeds in respect of fields 
in mcuza Gora are included in it. This 
goes to explain the passage in the deed of 
endowment regarding the lands which were 
excluded. Construing the deed according 
to its tenor and the surrounding circums- 
tances the ccnclusion is irresistible that Mu- 
sammat Kasi Sethani intended to renounce 
her ownership of mouza Gora (of course 
subject to reservation mentioned therein.) 

It is contended that subsequent conduct 
aleo must be taken into consideration in 
determining the impot of the document. 
Although evidence as to subsequent con- 
duct is relevant if there is a doubt as to 

a3. 

(15) 7 O 304; 8 I A 46; 4 Sar. 225 (P ©), 

(16) 1386 Ind. Oas. 417; A I R 1932 Pat. 33; 11 Pat, 
288; 12 P L T 817; Ind. Rul. (1932) Pat, 81, i 


ment itself is clear and free from any ambi- 
guity subsequent conduct is altogether irre- 
levant. It -is only when after other methods 
of interpretation have been exhausted, there 
remainsa doubt as to the effects of instru- 
ment that it is permissible to give evidence 
of the acte under it asa guide to the inten- 
tion of the parties : see Halsbury’s Laws of 
England, Hailsham Edition, Vol. 10, 
p. 274. In the construction of ancient 
grants and deeds the Court may call in 
aid acts done under the deed as a clue to 
the intention, as was ruled in Attorney- 
General v. Drummond (17), but it must be 
read subject to the qualification formulated 
by Lord Granworth in Sadlier v. Biggs (18) 
which runs as follows 

“If there isa deed which says, according to its 
true construction, one thing, you cannot say that the 


deed means something else, merely because the par- 
ties have gone on for a long time so understanding it.” 


See Kulada Prosad v. Kalidas (19). But 
even taking this aspect into consideration 
the instrument does not suffer in any way. 
It is true that Musammat Kasi Sethani 
took no steps to enter the name of the 
deity into the mutation record, but by 
itself it is not sufficient to contradict her 
intention. Neither in Dasami Sahu v. 
Param Sameshwar (20) nor in Jadu Nath 
Singh v. Thakur Sita Ramji (21) was there 
any mutation effected, but in both cases 
it was held on the strength of other evi- 
dence in the cases that the dedications 
were real and effective. That there was no 
idea of contravening the dedication is 
absolutely evident from the terms of the 
application made by Tekchand on Novem- 
ber 27, 1903, after Musammat Kasi Bai's 
death. In that application Tekchand des- 
cribed Kasi Baias a sarbarakar or mana- 
ger of the Mandir Shri Ramchandraji and 
stated that the expenses of the mandir 
were defrayed out of the income of the vil- 
lage in accordance with the deed of wakf 
dated December 1%, 1888. When he was 
examined by the Mutation Officer, he reite- 
rated what he had already said in his ap- 
plication. That Officer (Naib Tahsildar) 
made a report tohis superior officer recom- 
mending mutation of the village in favour 


of Tekchand as the manager of the 
(17) (1842)1 D & War. 353. 
* (18) (1853) 4 H L O 435; 94 R R172, 

(19) 24 Ind. Cas 889; 42 O 536; AIR 1914 Cal. 813 
200 L J 312; 190 WN 542. > 

(20) 116 Ind, Cas. 433; A I R 1929 All. 315; 51 A 621; 
(1929) AL J 473, 

(21) 42 Ind. Cas, 225; 39 A 553;A I R1917P0 
177; 441A 187; 210 W N 953; 22 ML T 52; 2000 
200; 19 Bom. LR 687; (1917) M W N 605; 26 OLJ 
309; 4 O L J 586 (P O). l . 
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_ regularly maintained but that they were 
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temple. That proposal was sanctioned by 
the Extra Assistant Commissioner on 
January 15, 1904. Notwithstanding this 
order Tekchand's name was entered without 
the description as manager of the temple 
which was an obvious error. Much stress 
is laid on the somewhat unsatisfactory 
nature of the accounts as well as Tekchand’s 


‘conductin leasing the village Gora to his 
> brother Hiralal in 1914 for a period of 20 


years. A Commissioner was appointed in 
the lower Court to examine the accounts 
from the dateof the dedication. He madean 
elaborate report stating that the accounts of 
the period between 1887 and 1929 showed 
that the income and disbursements in the 
name of the plaintiff (deity) were invariably 


- mixed up with those of the shop of Asaram 


Tekchand, but he clearly found that the 


-plaintiff's income and expenses had been 


regularly classified and separately shown 
since Sambat 1944 and that. ‘the plaintiff's 
accounts were separately Jedgered each 
year. The balance of each year, however, 
was not totalled and brought forward in 
succeeding years. His conclusions were 
plaintiff's accounts had been 


mixéd up with the business accounts of the 
shop and were not adjusted, although the 
annual debits and credits inthe name of 
the plaintiff had been ledgered each year 
separately in the shops. As the result of 
the examination of accounts he found that 
the shop Asaram Tekchand was indebted 
to the temple to the tune of Rs. 7,736-13-9 at 
the end of 1929 A.D. Although no care 
was taken to adjust the accounts, it cannot 
be gainsaid that the accounts were con- 
sistently keptin regular course of business 
from the date of the dedication. Tt is true 
that there is a gapin the accounts for 13 
years, but that only argues carelessness 
and nothing more. Astothe case of 20 years 
to Hirala], Tekchand had undoubtedly 
contravened the terms of the endowment, 
but it was in the nature of a breach of 
trust and in no way affects the validity of 
the original endowment: see Juggut Mohini 
Dossee v. Sokheemoney Dossee (22). In view 
of the uniform declarations made by Kasi 
Sethani and Tekchand about their being 
managers of the temple and their consistent 
conduct in maintaining accounts of the 
dedicated property and {insolated instance 
showing a departure from the objects of the 
endowment can only be treated as an abuse 
of trust. 


(22) 14° MIA 289; 17 W- R 41; 2 Suther 512; 3 Sar. 
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It was faintly argued that the 20 
years lease was tantamount to adverse 
possession against the deity so as to 
extinguish the plaintiff's title. This conten- 
tion is devoid of substance in view of the 
law that no trustee can assert an adverse 
title on his own behalf until he has obtained 
aproper discharge from the trust: see 
Srinivasa Moorthy v. Venkata Varada 
(23, Muhammad Kazim v. Ali Saghir (16) 
Surendrakrishna Ray v. Ishwar’ Bhubanesh- 
wart Thhkurani (24) and Pukey Banu v. 
Najira Banu (25). 

On a true construction of the deed. 
of endowment and even taking into con- 
sideration the surrounding circumstances 
and the subsequent conduct, we have no 
hesitation in holding that Musammat Kasi 
Sethani completely divested herself of her 
proprietary interest inthe village Gora and 
endowed it for the maintenance of the 
deity.’ There is no reservation out of the in- 
come of the village made in favour of herself 
or her successors. The entire income was 
intended to be appropriated by the deity 
and an absolute dedication of income 
cannot mean anything but dedication of 
the corpus of the property: see Hemangini 
Dasi v. Nabin Chandra Ghose (26) and 
Vaidyanath Aiyar v. Thiagaraja (27). - 

For the foregoing reasons, we confirm 
the lower Court’s decree . and dismiss this 
appeal with costs. ; 

N. Appeal dismissed. . 

(23) 11 Ind. Oas. 447; 34 M 257; 


8 ALJ 774; 13 Bom. LR 520; (1911) 2 M WN 
375,14 OL J 64; 21M L J 669; 10 M L-T 268 
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t (24) 144 Ind, Oas. 792; 60 O 54; A IR 1933 Oal. 295; 
6 R O 20. 

(25) 105 Ind. Oas. 647; A I R1923 Cal. 130; 55 O 
448 : 


(28) 8 O 788; 110 L R 370. , 
(27) 68 Ind. Cas. 631; A I R 1921 Mad. 563; 41 M L 
J 20. 
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Civil Miscellaneous Appeal No. 499 of 
1934 . 


November 1, 193! : 
Tex CHAND AND ABDUL RASHID, JJ,:- 
ALLAH BUX—DEFENDANT— 
PETITIONER 
VETSĊuUS 
Musammat BARDARAN— PLAINTIFF- 
— RESPONDENT 

Letters Patent (Lah.), cl. 10—Only Judge who 
passes judgment has authority to make declaration that 
case is fit for appeal — Petition for further appeal 
under cl. 10 and petition for review—Distinction— 
Petition for further appeal; if can be treated as one 
jor review—Civil Procedure Code (Act V. of 1908), 
0. XLVII, r.1 ao F 
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Under cl. 10, Letters Patent (Lahore), the authority 
to make the declaration is conferred only on the Judge 
‘ who had paseed the judgment and on none other. No 
other Judge or Judges of the High Court have juris- 
diction to grant the required certificate. Ma Thanv. 
_ Mg Ba Gyaw (1), Sheikh Lal Shaikh Shurif v. Ahmad 


Khan Sherif (2) and Dasaundha Singh v, Ganda Singh 


(3), referred to,’ : 
The grounds: on which a review is competent are 

. different from those on which a further appeal lies 

` under cl, 10, Letters Patent, after a certificate has 

` been granted “by the Judge who had decided the 

case. Hence when permission for appeal under cl, 10 

. ‘la refused, the petition cannot be treated as an ap- 
plication for review. 


C. Mic. A. against the judgment of 
` Beckett, J., in Civil Appeal No. 182 of 
1934 as reported in 1934 Lahore 976. 

Mr. Sunders, for the Petitioner, 

Judgment.—This order will dispose of 
six petitions (Ncs. 495, 496,509, 603 and 
604 of 1934}. In each of these petitions, 
the prayer is for grant of a certificate that 
the case is a fit one for further appeal 
under cl, 10, Letters Patent, Five of 
these cases were decided on second appeal 
by Beckett, J., and the sixth by Sale, J., 
sitting in Single Benchin July last. Both 
Beckett, and Sale, JJ., had been appointed 
‘Acting: Judges in certain leave vacancies 
and reverted on July 19, 1933. Neither of 
them is a Judge of this Court in -these 
days. 

Under cl. 16, Letters Patent, an appeal 
from the judgment of a Single Judge of 
this Court in a second appeal lies only 


“Where the.Judge, who passed the judgment dec- 
lares that the case is a fit one for appeal.” 


The phraseology is clear and unambig- 
uous and leaves no doubt that the authority 
to make the declaration is conferred only 
on the Judge who had passed the judgment 
and on none other, It is obvious, therefore, 
that we, or any other Judge or Judges of 
this Court have no jurisdiction to grant 
the required certificate. In this connece 
tion reference may be madeto Ma Than 
v. Mg Ba Gyaw (1), Sheik Lal Shaikh 
Sharif v. Ahmad Khan Sharif (2), and 
Dasaundha Singh v: Ganda Singh (3), where 
the same view has been taken. The peti- 
tions, therefore, must be dismissed. 

It may be mentioned that at the con- 
clusion of the hearing, Counsel in each case 
made a verbal prayer ihat the petitions 
might be treated as applications for review 
of the judgments of the Single Bench in 
second appeal. We are unable to accede to 

1) 93 Ind. Cas, 124; A I ; 

185 3 sit; at as h 1926 Rang. 1; 4 Bur. LJ 
nd, Oas. ; : 
L i 24; Ind. Rul. (1930) Bom, 314. cae 
43 Ind. Cas, SA 4 
(1933) Lab $15; 84 PL Rages T534; Ind, Rul 
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this request, as the grounds on which a 
review is competent are different from those 
on which a further appeal lies under 
cl. 10, Letters Patent, after a certificate has 
been granted by the Judge who had deci- 
ded the case. It is, of course, open to the 
petitioners if so advised to prefer separate 


‘petitions for review, which will be consider- 


ed on their merits, if and when presented. 


N. Petition dismissed. 
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; MADRAS HIGH COURT 
Criminal Revision Cases Nos. 584, 628, 765, 
773 and 829 of 1934 
Criminal Revision Petitions Nos. 539, 582, 
708, 714 and 766 of 1934 
January 31, 1935 
CuRGENVEN AND Kine, Jd. 

PIOCHAI PILLAI AND OTHERS—ACCUSED— 
PETITIONERS 
VETSUS 
BALASUNDARA MUDALY AND OTHERS— 
RESPONDENTS 

Criminal Procedure Code (Act V of 1908), s, 197— 
Scope of—Whether includes servants whom some lower 
authority has been empowered to remove—Police 
constable and Sub-Inspector — Prosecution—Sanction, 
if necessary—Interpretation of Statutes-—Due mean- 
ing to be given to every part of language employ- 
ed. 

Section 197, Criminal Procedure Code intends to 
draw a line between public servants and to provide 
that only in the caseof the higher ranks should the 
sanction of the Local Government to their prosecution 
be necessary. The expression ‘any public servant 
who is not removable from his office save by or with 
the sanction of a Local Government or some higher 
authority’ will not include public servants whom 
some lower authority has by law or rule or order been 
empowered to remove. Police constables and Sub- 
Inspectors willnot come under the term asthe 
former are removable by the District Superintendent 
of Police and the latter by the Deputy Inspector- 
General of Police. Consequently, previous sanction 
of the Local Government is not necessary for their 
prosecution. 

| Case-Jaw considered.] f 

Ít is an elementary rule in construing a statute to 
give due meaning to every part of the language which 
it employs, and a construction which fails to do this 
prima jfaciefailsto give effect to the intention with 
which the provision was drafted. 

Cr. Rev. Ps. under ss. 435 and 489 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Court of the Town Sub-Magistrate of 
Trichinopoly, dated July 20, 1934, and made 
in ©. O. No. 1051 of 1982, 

Messrs. K. S. Jayarama Ayyar, G. 
Gopalaswami, N. Suryanarayana, V., 
Sankaran and C. M. J. Ernest, for. the 
Petitioners, 
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- Messrs. A, V. Narayanaswami Ayyar, A. 
Narasimha Ayyar, K. V, Ramaseshan and 
M. A. T. Coelho, for the Respondents. __ 
Order.—These five criminal revision. 
petitions relate to prosecutions ‘instituted - 


against Police Officers for offences alleged `“ 


to have been committed while acting or 
purporting to actin the discharge of their 
official duty, and they raise the general 
question whether the previous sanction of. 
the Local Government should have been 
obtained under s. 197 of the Criminal Pro- 
cedure Code. We have to decide what is 
the correct construction to be placed upon 
the words ‘any public servant who is not 
removable from his office save by or with 
the sanction of a Local Government or some 
higher authority.’ 

In Abdul Kadir Saheb v. Emperor (4), 

Joutts Trotter, J. (afterwards Chief Justice) 
had to deal with this point in a case in 
which the Chairman of a Union Panchayat 
was prosecuted for the offence of criminal 
breach of trust. The learned Judge found 
that: 

“ The power of removal was vested in the Local 
Government by s, 126, of the Madras Local Boards 
Act and that by s. 160, of the same Act the Local 
Government were empowered to delegate this power 
and in fact by notification had delegated it to the 
President of the District Board,” 

Upon this he observes : 

“ Now itis argued in the first place that by that 
act of delegation on the part of the Government the 
accused became ipso facto removed from the category 
of persons who are not removable from office without 
the sanction of the Government of India or the Local 
Government; because-it -is- argued that by the act of 
delegation he becomes removable by a third author- 
ity, namely, the President of. the District Board. 
To my mind that argument is unsound, and, in my 
opinion, the delegation by the Local Government of 
its power to a special officer only means that the Local 
Government performs that act itself through the 
medium of a particular officer as the channel through 
which it is done; and it is an ordinary case of 
qui facit per alius facit per se. Itis no doubt done 
in accordance with the delegation, but nevertheless 
it remains the act of the Local Government. I an, 
therefore, of opinion that the accused has established 
that he is within the meaning of this section a 
public servant not removable from his office without 
the sanction of the Local Government.” ; 

This case was followed by Bardswell, J. in 
Narayan v. Emperor (2). Only one other 
case directly in point has been cited to us 
and it supports the opposite view. In 
Emperor v. Jalal-ud-Din (3), the learned 
Judges think that the obvious intention of 
the language of the section which, as they 


(1) 33 Ind. Oas. 648; (1916) MW N 384; A IR1917 
Mad. 44; 17 Or. LJ 168. 
(2) (1934) M WN 370. 
(8) 92 Ind. Cas. 857; 48 A 261; A I R 1926 All. 
bho Or, L J 345; 24 A L J 230; LR7A 
r 
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point out, makes no reference to delegated * 
authority, was to simplify the law regard- 

ing sanction and to narrow the circle of 

public servants for whose prosecution sanc- 

tion was necessary under the previous 

Code, They confess themselves unable to 

follow the judgment of Coutts-Trotter, J. 

In several cases in which this question 
might have been raised it: appears to have 
been taken for granted that the section 
will not apply to public servants who are 
by delegation of powers removable by some 
authority other than and not superior to the 
Local Government; See for instance, 
In re Venkayya Reddi (4) Imperatrix v. 
Bhagwan Devraj (5) and Abhoy Naidu v, 
Kanniappa (6). 

We donot think that the genérat prin- 
ciple expressed by the phrase qui facit per 
alius facit per se should necesgaily be 
acted upon if it appears that its applica- 
tion would involve the breach of another 
legal principle more specifically applying to 
the case in point. It’is an elementary rule 
in construing astatutelo give due mean- 
ing to every part of the language which 
it employs, and a construction which fails 
to do this prima facie fails to give effect to 
the intention with which the provision was 
drafted. Subss. (1) of s. 197, Criminal Prc- 
cedure Code, runs thus: 

“When any person who is a Judge within the 
meaning ofs.19 of the Indian Penal Code or when 
any Magistrate, or when any public servant who ig 
not removable from his office save by or with the 
sanction of a Local Government or some higher 
authority, is accused of any offence alleged to have 
been committed by him while acting or purporting 
to act in the discharge of his official duty, no Court 
shall take cognizance of such offence except with the 
previous sanction of the Local Government.” 

Now, if we adopt the construction accept- 


-ed by Coutts-Trotter, J. the result would 


be that all servants of Government, as that 
expression is commonly understood, will 
come within the section, because the power 
to remove them is in every case derived 
from the Local Government or from some 
higher authority—the Government of India 
or the Secretary of State. It is true that if 
the expression ‘public servant’ had been 
used without any qualification, it would 
have had to bear the meaning attached to - 
it by s. 21 of the Indian. Penal Code and 
extended to the Criminal Procedure Code 
by s.4 of the latter Code; and it would 
thus have included such persons as jurors, 
arbitrators and others not ordinarily com- 

(4) 17 Ind. Cas. 402; 13Cr.L J770;12 M LT 
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(5) 4 B 357. 
(6) 114 Ind. Cas. 817; 2- Mad. Or, Oas. 113; AIk 
1929 Mad, 175; 30 Or. L J 365. 


. necessary. This 
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prehended within the term. It may thus 
be argued that it was the purpose of the 


. framers of the section to exclude ‘public 


servants’ of thiskind and that the section 
does so. We do not think that this accounts 
for the particularity of the language used. 


_If the notion of delegation was present to 


the minds of the drafters of the section, 
there was nothing to prevent them from 
indicating this. Even so, to frame a section 
on such lines would have been a very.. 


. unnatural anda very misleading way of 


expressing the intention that all Govern- 
ment servants, in the usual acceptation of 
that phrase, were to be included. How 
misleading it would be is shown by the 
cases we have cited in which the alternative 
view has been taken for granted. 

We think that the section clearly intends ` 
to draw a line between public servants and 
to provide that only in the case of the 
higher ranks should the sanction of the 
Local Government to their prosecution be 
intention appears to us 


_ to be so clear from the terms of the section 


that, while we agree that a protective provi- 
sion of this nature should be construed as 
widely as possible, we do not feel called 


. upon to enter into the merits of a policy which 


thus distinguishes between public. servants 


. who may be prosecuted and those who may 


“means adopted to empower 


u 


not be prosecuted without the sanction 
prescribed. Nor do we think that any valid 
ground of distinction is to be found in the 
the officer 
beneath the rank of the Local Government 
to pass an order of removal. Mr. Jayarama 
Ayyar hasendeavoured to distinguish bet- 
ween an act of delegation and an act of 
empowerment, and between statutory provi- 
sions and executive orders. It may be con- 
ceded that all such means to achieve the 
end proposed are nothing more nor less 
than acts of delegation, and that while so 
delegating its power, the delegating author- 
ity does not divest itself of a correspond- 
ing power. It is not reasonable to suppose 
that inframing the section it wag intended 
that any such fine-drawn distinctions should 
bé observed, and we conclude accordingly 
that the expression ‘any public servant who 
is not removable from his office save by or: 
with the sanction of a Local Government 
or some higher authority’ will not include 
public servants whom some lower authority 
has by law or rule or order been empower- 
ed to remove. In the cases now in point 
admittedly the Police Officers are removable 
by such authorities, the Police constable 
involved in Cr. R. O. No. 584, by the 
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District Superintendent of Police and the 
Sub-Inspėctor involved ın the other cases by 
ihe Deputy Inspector-General of Police. 

The result is, that so far as this point is 
concerned, the Criminal Revision Petitions 
fail, and since it is the only point raised in 
Or. R. P. Nos. 584, 765, 773 and 829 of 
1931 we dismiss these petitions. In Cr. R.P. 
No. 628 the accused, who is a Sub- 
Inspector of the Madras City Police, has been 
convicted under ss. 323 and 355, Indian Penal 
Code. He has been awarded non-appeal- 
able sentences under these sections and we 
Gould only interfere if at all in revision. 
The questions involved are no more than 
questions of fact and after carefully con- 
sidering the evidence and the learned 
Third Presidency Magistrates judgment, 
we are clearly of opinion that there is no 
ground for such interference. We have been 
asked as an alternative course to permit a 
composition of the offences under sub-s. 5 
(a) of s. 345, Criminal Procedure Oode, We 
do not think that we ought to exercise this 
power in the circumstances of the case. 
The Sub-Inspector has been convicted of 
what must for an officer in his position be 
regarded as serious offences against a 
member of the public and the conviction 
accordingly has an aspect quite other than 
as it stands between himself and the com- 
plainant, In this case, too, we must accord- 
ingly dismiss the revision petition. 


A-N. Petitions dismissed. 


RANGOON HIGH COURT 
First Civil Appeal No. 162 of 1934 
January 17, 1935 
Baauiey AND Ba U, JJ. 
U AUNG DIN—APPELLANT 
Versus 
B. K. HALDER—RESPONDENT 

Specific performance—Suit for specific perform- 
ance of agreement—Damages, if can be awarded in 
lieu of enforcement, when not directly claimed in 
plaint—Civil Procedure Code (Act V of 1908), O. XXI, 
r. 2— Absence of certification—Agreement to adjust 
decree—Whether a legal contract ~Breach of contract 
—Effect. . 

In a suit for specific performance of an agreement 
it is always possible for the Court if it does not 
think fit to enforce the agreement specifically, to 
award damages in lieu of enforcement, even if not 
directly claimed in the plaint. Kallianjt Harjiwan 
v. Narsi Tricum (1), Kalliandas v. Tulsidas (2), 
and The Arya Pradishak Pratinidhi Sabha v. Ram 
Chand (3), referred to. f 

A contract full of conditions cannot be a com- 
plete satisfaction of a decree for money and when 
there is no certification of the adjustment made by 
the Court, even if the intention had been in some 
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peculiar manner to settle the decree in this way, 
such adjustment is unenforceable. But this does 
not mean that a decree-bolder who has adjusted a 
decree with his judgment-debtor and fails to 
certify within the time allowed by law can do 
this with impunity provided only he succeeds in 
preventing any application being made to the Oourt 
to certify an adjustment before limitation sets in. 
Even an agreement to adjust a decree which has 
not been certified isa contract, It is not an illegal 
or unlawful contract and people who break such 
a contract can always be brought to book by 
means of a suit based on a proper claim. 

F.C. A. against the decree of the Dis- 
trict Court of Pyinmana, in Civil Regular 
No. 6 of 1934. La 

Mr. Tun Aung, for the Appellant. 

Mi. E. Hay (with him Mr. Talukdar), for 
the Respondent. 

Baguley, J.—This is an appeal against 
a decree ofthe District Court of Pyinmana 
disxissing a plaint on the ground that 
the suit as framed is not maintainable. 
The case has had an unfortunate history. 
It was filed on May 15, 1934. There have 
been two amendments of the plaint, three 
written statements and three judgments 
already. The first two judgments were 
in favour of the plaintiff, but the third 
judgment resulted in the plaint being 
dismissed. 


The plaint which is now before the 
Court is really very simple although it 
contains one or two unfortunate inter- 
polations which really do not affect the 
merits of the case at all. The first para- 
graph states that the defendant pressed 
the plaintiff for payment of his decretal 
debt and some other debts. The second 
paragraph says that the plaintiff had 
landed property but was short of cash, 
so he made-an offer to make over the 
landed property in settlement of all the 
debts. The third paragraph states that 
the defendant agreed to accept some 
paddy lands at a certain valuation and 
conveyances were effected. The fifth 
paragraph states that part of the decretal 
amount was satisfied by transfer of the 
paddy land. Paragraph 4 sets out the 
real basis of the present suit. It states 
that after negotiations the defendant agreed 
to accept a certain pucca building at the 
valuation of Rs. 20,000 with liberty to 
find purchasers within six months at a 
better price and also giving the plaintiff 
a right to repurchase the house for 
Rs. 20,009 within two years of the con- 
veyance. The paragraph goes on to say 
that in pursuance of the agreement the 
defendant took charge of the title deeds. 
The sixth paragraph says that the plaintiff 
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endeavoured to find purchasers of -the 
building on better terms for six months 


‘but failed to find any. Paragraph 7 states 


that after the period of six months had 
expired, the plaintiff offered to convey the 
building to the defendant for the con- 
sideration of Rs. 20,000 but the defendant 
only offered to take it over at a valuation 
of Rs. 14,000, an offer the plaintif was 
unable to accept. Paragraph 8 then goes 
on with unnecessary matter and states 
that whereas Rs. 20,000, which would have 
been credited to him, would have paid off 
the balance of the decretal debt, the 
defendant after refusing to take over the 
house proceeded to execute that decree. 
Paragraph 9 may be ignord; but para. 10 
does its best to spoil the plaintiff's case. 
Tt states that the defendant having failed 
to catry out the agreement the plaintiff 
has been deprived of the right to convey 
the building “in full and entire satisfac- 
tion of the balance decretal amount but 
has been subject to further loss and 
harassment, and in respect of which the 
plaintiff craves leave to reserve his right 
to make such further claims as he may 
deem necessary". The prayer of the 
plaint is “for judgment and decree for 
specific performance of the agreement by 
the defendant by accepting the-said pucca 
building and land at Rangoon for Rs. 20,000 
in full and entire satisfaction of the 
decree passed in Oivil Regular No. 7 of 
1932 of this Court.” 


It will be seen that all references to 
the decree might well be eliminated from 
this plaint, and it really appears that in 
the plaint originally drafted, no reference 
to the decree was to be found in the 
prayer of the plaint at all. On page 12 
of the record the prayer of the original 
plaint, which is in Burmese, runs as 


follows: 

“In view of the above, therefore, the plaintiff 
prays that defendant may be ordered to take a 
conveyance of the property mentioned in return 
for Rs, 20,000 in accordance with his contract.” 


How the plaintiff has been manoeuvréd 
out of its original position into its present 
untenable one, it is difficult to understand. 
With a very simple amendment of the 
wording of this plaint, on the -facts 
alleged, a good and enforceable plaint, 
if supported by sufficient evidence, could 
be drafted. Paragraph 4 of the plaint on 
the face of it was simply a statement of 
a verbal contract made whereby the 
defendant -agreed to accept the building 
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for Rs. 20,000, the plaintiff. being given 
six months in which to find a purchaser 
. at a better price than Rs, 20,000 and he 
also being given the right to repurchase 
at the same price within two years. No 
doubt the object of this agreement was 
to raise Rs. 20,000 in payment of the 
balance of the decretal amount; but a 
contract full of conditions like the one 
yeferred to could obviously not be a 
complete satisfaction of a decree for money 
and there being no certification of the 
adjustment made by the Court, even if 
the intention had been in some peculiar 
manner to settle the decreein this way, 
such adjustment is unenforceable. That 
does not mean, however, that a decree- 
holder who has adjusted a decree with 
his judgment-debtor and fails to certify 
within the time allowed by law can do 
this with impunity. provided only he 
succeeds in preventing any application 
being made to the Oourt to certify an 
adjustment before limitation sets in. Even 
an agreement to adjust a decree which 
has not been certified is a contract. Ié 
is not an illegal or unlawful contract 
and people who break such a contract 
can always be brought to book by means 
of a suit based on a proper claim. In 


the present case the omission of para. 8 . 


and part of para. 10, the last 19 words 
in sub-cl. (a) of the prayer, would make 
a perfectly good plaint for specific pro- 
formance of a contract. This reference to 
the decree in Civil Regular No. 7 of 1932 
finds no place in the original prayer on 
p.12of the record, and it seems to me 
that the defence even very skilfully 
manoeuvred the plaintiff out ofa tenable 
position into an untenable one. ‘The 
plaint as indicated by me rests entirely 
on the facts alleged in the body of the 
plaint and an amendment of that nature 
should have been allowed. It would have 
been little more than putting the plaint 
where if originally stood so far as the 
prayer is concerned. 


Even in this form, however, according 
to the view of the learned District Judge 
the suit is not maintainable because 
there is no alternative prayer for damages. 
His view of the case onthis point appears 
to be incorrect. In a suit for specific per- 
formance of an agreement, it is always 
possible for the Court if it does not think 
fit to-enforce the agreement specifically 
to award damages in lieu of enforcement, 
even if not directly claimed in the plaint; 


OHOTIRMAL KHUSHALDAS V. LALOOMAL NARIOMAL (SIND) 


157 10 


Vide Kallianji Harjivan v. Narsi Tricum 
(1), Kalliandas v. Tulsidas (2), and 
The Arya Pradishak Pratinidhi Sabha v. . 
Ram Chand (3). No rulings contrary to 
these have been quoted before us, so I 
see no reasons why they should not be 
allowed. 

The case has been decided on a pre- 
liminary issue as to the maintainability of 
the suit. Under O. XLI, r. 23, therefore, 
the decree of the trial; Court is set aside 
and the case will be remanded to the 
trial Court for disposal on its merits, the 
plaintiff to have liberty to file an amend- 
ed plaint on the lines indicated in this 
judgment. The costs of this appeal will 
be costs in the cause as ultimately 
decided, and the appellant will be 
entitled toa certificate for refund of the 
court-fees paid. oN, 

Ba U,J.—I agree. 7 

N. Decree set aside, 
(1) 19 B 764, 

(2) 23 B 786; 1 Bom. L R 459 


(3) 83 Ind, Oas. 1047; 5 L 599; A I R192 Lah, 
713; 6 LL J 286, 


_—_ 


SIND JUDICIAL COMMISSIONER'S 
COURT 


J. Miscellaneous Appeal No. 237 of 
1931 and 
Execution Darkhast No. 726 of 1934 
March 27, 1935 
Rercuanp, A. J. C. 
CHOTIRMAL KHUSHALDAS— 
Resronpenr No. 1 
versus 


LALOOMAL NARIOMAL— 
Rrsronpenrts No. 2 

Registration Act (XVI of 1908), s. 17 (1), (b)— 
Award -Declaration in award that on default of 
payment other party will have right to realise it by 
sale of mortgaged property—Registration, if necessary 
— Award, if can be enforced without registra- 
tion. a 

A pereon dealing with property which is duly 
mortgaged, is presumed to know that the property is 
liable tobe soldin discharge of the debt, and it is 
immaterial whether the property is sold in execution 
of a mortgage decree or in execution proceedings 
taken to enforce an award passed inrespect of the 
mortgage-deed as a decree. The non-registration 
of anawardof this kind does not therefore in any 
way prejudice aperson who deals with the property 
with knowledge ofthe registered deed of mort- 

age. 

The first partofan award asserted that the mort- 
gage created by the award stood. The second part 
declared that inthe event of default of payment of 
the amount awarded to respondent No.l; he will 
have aright to realise the samein execution pro- 
ceedings by the sale of the mortgaged properties, 
The mortgage was created by a prior registered in- 
strument ; 
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Held, that the award was not incapable of being 
enforced for want of registration. 

Mr. Kundanmal Dayaram, for the Respon- 
dent. No. 1. 

Mr. H. T. Raymond, for 
No. 2. 

Order.—This is an application by the 
first respondent to enforce asa decree an 
award filed under the I. A.A. by the 
sale ofthe property referred to in the 
award. Mr. Raymond has objected to this 
application being entertained on the 
ground thatthe award which is sought to 
be enforced has not been registered, and 
that, therefore, it cannot be given effect to 
in the same manner as a mortgage 
decree. 

He has drawn my attention tothe note 
appearing in Mulla’s Registration Act, 
at p. 9 -which is tothe effect that in con- 
séquence of the amendment made ins, 17 
(2) (6), Registration Act, bys. 10, Trans- 
fer ‘of Property (Amendment) Supplement- 
ary Act, 1929, an award is no longer 
excepted from registration. But the 
learned Counsel has lost sight of the fact 
that before any particular award is requir- 
ed to be compulsorily registered, it must 
fall within the purview of s. 17 (1) (b), 
Registration Act, that is to say, the award 
must purport or operate to create, declare, 
assign, limit or extinguish whether in 
present.or in future any right, title or 
interest whether vested or contingent of 
the value of Rs. 100 or upwards to or in 
immovable property. The pertinent clause 
ofthe award in question reads thus: 

“That as provided in the mortgage bond, the 
party of the first part shall continue to have 
their mortgage lien on the immovable property 
belonging tothe party ofthe second part until 
full and the final payment of all the amount due 
to the party of the first part, as provided 
above, and the party of the first part shall have 
the right to bring to sale, in execution proceed- 
ings, the said immovable property fully described 
hereunder for recovery of their dues. If there 
is any deficit, the same shall be recoverable from 
person and other property of the party of the 
second part in execution proceedings.” 

Itis abundantly clear from the above 
recitals that the mortgage was created by 
@ prior registered document; and the first 
part of the award purports todo nothing 
more than to assert that the mortgage 
created by that award stands. The second 
part of the above clause declares that in the 
event of default of payment of the amount 
awarded to respondent No. 1, he will have 
a right to realise the same in execution 
proceedings by the sale of the mortgage 
properties. This declaration again isin 
consonance with an express term of the 


the Respondent 
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‘is duly mortgaged, is presumed to 


AS 


mortgage bond which declares that 


amount due to him by process of law. ` 

Were it not for the award, respondent 
No. 1 would, probably have to file a suit 
before he could bring the property to sale 
in execution of his decree. The award no 
doubt purports to empower respondent 
No.1 to bring to sale the mortgaged pro- 
perty by applying for the sale in execution 
proceedings taken on the strength of the 
award without recourse to a law suit, but 
such power or right tobring this property 
to sale does not create, declare, assign, limit 
or extinguish any right, title or interest 
to immovable property, nor can such power 
or right be value or be said to be of a 
value of Rs. 100 or upwards. An award 
of the nature in dispute is not only outside 
the letter of s. 17, cl. (1) (b), but itis also 
outside its spirit. 

A person dealing with property which 
know 
that the property is liable to be sold in 
discharge of the debt, and it is immaterial 
whether the property is sold in execution 
of a mortgage decree or in execution 
proceedings taken to enforce an award 
passed in respect of the mortgage-deed as 
a decree. The non-registration of an award 
of this kind does not therefore in any way 
prejudice a person who deals with the 
property with knowledge of the registered 
deed of mortgage. The rulings relied 


-upon by the learned Counsel are clearly 


distinguishable. In Tika Ram v. Deputy 
Commissioner of Barabanki (1), therate of 
interest specified in each mortgage bond 


the- 
mortgagee shall have aright to realise the ` 


was l5 percent per annum, but with each ' 


mortgage bond the lender had given‘ a 
rukka, or written promise to pay 6 per cent 
more bringing the rate of interest in res- 
pect ofeach mortgage upto 21 per cent 
per annum. This amounted to an extra 
burden on the property of whicha person 
subsequently dealing with the property 
would not be aware and would beserious- 
ly prejudiced if he relied upon the state- 
ment contained in the mortgage-deed that 
the property wasliable for the amount 
borrowed with interest at 15 percent and 
no more. The rukka was, therefore, rightly 
excluded from consideration for want of 


In Sadaruddin Ahmad v. Chhajju (2), 
the compromise relied upon enabled the 


registration. 


(1) 26 O 707; 23 IA 97; 1 Sar. 520; 30 W N 573; 1 
Bom. L R 692 (P ©). 

(2) 1 Ind. Cas, 558; 31 A 13; A W N 1908, 264; 5 A 
LJ 717. . i À 
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mortgagors to redeem the property in any 
year and not on the expiry of 25 years 
specified in the mortgage deed. It was 
thus in opposition to the express terms of 
the deed. In Afsar Jehan Begam v. Beehe Lal 
(3), a document evidencing an agreement be- 
tween the mortgagor and the mortgagee to 
vary the terms of the registered mortgage 
deed relating lo the rate of interest payable 
under the deed which was in effect an 
agreement to relinquish a portion of the 
mortgage debt exceeding Rs. 100 was 
held to fall within s. 17 (1) (0). My atten- 
tion has not been invited to any decided 
case dealing withthe point inissue and 
for reasons stated I hold that the award 
is not incapable of being enforced for 


want of registration. I allow execution 
to issue and order that the property he 
sold. f 

N Execution allowed. 


(3) 132 Ind. Cas. 66; A I R 1931 Oudh 288; 7 Luck 
16:80 W N 279; Ind. Rul. (1931) Oudh 226. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1164 of 1934 
January 28, 1935 
NIAMAT ULLAH, J. 

JAFAR BEG anp ANOTHER—APPSLLANTS 

` versus 

UJAGAR LAL—RESPONDENT , 

Evidence Act (I of 1872), s. 48—Value and sufici- 
ency of expert evidence, whether can be questioned in 
second appeal—Civil Procedure Code (Act V of 1908), 
s. 100—Custom —Finding on question of custom, whether 
one of fact. ‘ we 

The opinions of experts are relevant, but not con- 
clusive as to the matters to which they relate and 
their value and sufficiency cannot legitimately form 
the subject of consideration and scrutiny in second 
appeal, Altafan v. Ibrahim (1), considered. : 

A finding on the question of custom isa finding 
of factin so far as it records what happened and 
in so far as it gives weight to the opinion evi- 


deuce. 
"8.0. A. from the decision of the Bub- 
Judge, Etawah, dated May 30, 1934. 


Mr. A. Dharam Das, for the Appellants. 


Judgment.—This is a second appeal 
from the decree passed by the learned 
Subordinate Judge, Etawah, in a mort- 
gage suit for sale. A preliminary decree 
was passed in favour ofthe plaintiff-res- 
pondent. Subsequently he applied for a 
final decree when the appellants objected 
alleging that the mortgage money had 
‘been satisfied partly by payment in cash, 
for which a receipt was passed and partly 
by execution of an unregistered bond or 


promissory note in favour of the mortgagee - 
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decree-holder. The decision ofthe cas® 
rested on proof of the appellant’s allega- 
tions, which were denied by the mortgagee. 
The appellants examined a few witnesses 
and a hand-writing expert in support of 
their case. The mortgagee also produced 
a hand-writing expert, besides some other 
evidence. After discussing the evidence 

at some length, the lower Appellate Court ` 
recorded the following finding on that part 

of the case: i 

“All things considered I am of opinion that the 
receipt produced by the appellant does not appear 
to have been given them by the respondent.” 

This is clearly a finding of fact and 
cannot be questioned in second appeal. 
The learned Advocate for the appellants, 
however, contends thatin so far as the re- 
lative weight of the opinions of the hand- 
writing experts was one of the questions 
in the lower Court, the finding isa mixed 
one of law and fact. Reliance is placed 
on Altafan v. Ibrahim (1) at pp. 814 and 
815*in which a learned Judge of this Court 
had to consider the weight of expert medi- 
cal witnesses in a case of judicial divorce 
under the Muhammadan Law. It was 
observed : 

“Tt is a finding based on examination and balanc- 
ing of the opinions and views of experts or of the 
impressions produced on their minds by what they 
may have seen, heard orobserved, and as in the 
case of some specific evidence about custom, the 
sufficiency of the facts observed or of the inferen- 
ces or opinions formed can always be examined 
to ascertain and determine their intrinsic value, 
The opinions of experts are relevant, but not cona 
clusive as to the matters to which they relate and 
where they materially differ, as in this instance, 
their value and sufficiency may legitimately form 
the subject of consideration and scrutiny despite the 
acceptance of anyone of them by one Court or an= 
other.” 

This observation is valuable as indicat- 
ing the considerations which should weigh 
in judging the evidence of experts but with 
all respect I am unable to agree that : 

“value and sufficiency may legitimately form the 
subject of consideration and scrutiny” 
ina second appeal. The learned Judge 
refers, probably by way of analogy to the 
case of custom and assumes that it invol- 
ves amixed question of lawand fact. It 
has’ since been held by this Court that a 
finding on the question of customis a 
finding of fact in sofar as it records what 
happened andin so far asit gives weight 
,to the opinion evidence. Moreover, the case 
before me is not one in which the finding 
is based solely on the conflicting evidence 
of experts. Thereis oral evidence, and an 
7 @ 75 Ind. Cas. 502; A I R 1924 All, 116; (1923) A L 

il. 
*Pages of 1923 A. L,d.—[Hd,] 


1935 
attempt was made by parties to corroborate 
or to contradict it. Iam clearly of opinion 
that the finding in question is one of fact 
and cannot be considered in second ap- 
peal, which is dismissed under O. XLI, 
r. 11, Civil Procedure Code. 

D. Appeal dismissed. 





_._ PATNA HIGH COURT 
Civil Revision Petition No. 622 of 1934 
February 21, 1935 
Wort, J. 
Lala SRI RAM THAKURJEE-— 
PETITIONER 
versus 

DEONARAIN SINGH—Opposite Party 

Civil Procedure Code (V of 1908), O0. XXI, r. 90— 
Compromise in proceedings under—Payment of money 
made a day late in Court—No notice to decree-holder 
—Tender, whether proper, - 

On the date upon which the instalment money 
due under a compromise in proceedings under 
O. XXI, çr. 90, Civil Procedure Code, to set 
aside a sale was to be paid, the judgment- 
debtor applied to the Court for the issue of a 
chalan. This was done without notico to the 
decree-holder and in the result the chalan was 
issued on the next day which was the day 
after the date upon which the payment was to be 
made. In the petition praying for the issue 
of a chalan no mention was made of the date 
upon which the payment was to be made; 

Held, that theoffice of the Court was not the 
proper person to whom the tender was to be made, 
There is nothing in the Oivil Procedure Code, 
warranting a paymentof this kind into Court. 
Ifthe payment were to be made into Court it 
would be made under one or two circumstances, 
either under the circumstances that the parties 
had agreed that the payment should be made 
jn Court, or under the circumstances that out 
of greater caution the judgment-debtor sought 
to make it into Court, and inthe latter circum- 
stances the proper thing to have done was to 
have given notice to the decree-holder. Unless 
some such state of affairs existed, it would be 
impossible to contend thatthere was a tenderin 
the circumstances of the case, i 

Civ, Rev. P. from an order of the Addition- 
al Subordinate Judge, Gaya, dated Septem- 
ber 29, 1934, dismissing an appeal against 
the order of the Munsif of Jehanabad, dated 
December 23, 1933. 

Messrs, Manohar Lal, Rajkishore Prasad 
and Safdar Imam, for the Petitioner. 

Messrs. Sushil Madhab Mullick and G. P. 
Sinha, for the Opposite Party. 

Order.—This Rule is directed against the 
order of the Subordinate Judge of Gaya 
dated September 29, 1934, in a matter 
which raised the question of whether there 
had been a proper tender of the instalments 
due under a compromise in a proceeding 
under O. XXI, r. 90, to set aside a sale. 
It is not unimportant to notice that the 


time for setting aside the sale under 
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therefore, the matter was entirely one of ° 


contract, 

What happened was that on December 21, 
1933, the date upon which the money was 
to be paid, the judgment-debtor applied 
tothe Court for the issue a chalan, This 
was done without notice to the respondent, 
and in the result the chalan was issued on 
ihe next day which was the day after the 
date upon which the payment was to be 
made. Itis to be noticed also that in the 
petition praying for the issue of a chalan 
no mention was made of the date upon 
which the payment was to be made. It was 
difficult, therefore, for the judgment-debtor 
to have contended that the omission to pay 
on the proper day was in any way due to 
the default of the Court. 
would appear, issued the chalan in the 


The Court, it . 


ordinary course, quite unaware of the date 


upon which the payment was required to be 
made, : 


Now the only difficulty that I have in the 
matter is to decide whether the question | 


comes within the revisional jurisdiction of 
this Court. The only possible point in 
favour of the appellant can be that the 
Judge had jurisdiction to relieve the judg- 


ment-debtor against forfeiture, and, as he - 


has not considered this matter, he failed in’ 
a cense to exercise his jurisdiction. 
that that is the only possible point that could 
be made in favour of the appellant, lf 
that point has no substance in it then the 


I say. 


petitioner before me must certainly fail . 


because the questions before the Court were 
questions of the fact and law, snd the moment 
this Court begins to interfere with the deci- 
sion of the subordinate Courts in matters of 
fact or law, it is quite clear that this Court 
goes beyond its jurisdiction. In order to 
support, the contention as regards relief 
against forfeiture, reliance is placedon the 


decision in Ram Gopal Mookerjea v. Samuel - 


Masseyk (1), a case not dissimilar in fact, 
in that instalment payments were to be 
made on certain dates. 
pointin the decision of their Lordships of 
the Privy Council will be found at p. 261,* 
of the Report where the Judicial Committee 
held that ‘a bona fide endeavour on the part 
of the respondent fairly to perform his 
engagement’ had been made. There is no 


doubt that there the tender had been made `“ 


to the person to whom payment was to be 
made and the tender of the payment was 


(1) 8 MI A239; 2 W R43; 1 Suther. 409; 7 
760. - 
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“refused. Now in this case the point which 
has given me some difficulty depends not 
*g0 much upon whether in the circumstances 
relief should be given to the judgment- 
debtor, although to some extent the deci- 
sion of the case depends upon that, but 
more particularly upon the question of whe- 
ther as I have pointed out, the Judge 
declined or failed to exercise his jurisdic- 
tion. Now the answer to that question 
depends entirely upon what happened in 
the Court below. I have no doubt in my 
own mind from the judgment of the Sub- 
ordinate Judge that what the judgment- 
debtor there was saying was that proper 
tender had been made, and that if any 
default had been made, it was beyond his 
control. T have no hesitation in saying that 
that: contention cannot be supported for a 
moment, and for’ the following reasons. 
Under the compromise the payment was to 
be made ‘hand to hand’, whatever it may 
mean. Probably it meansthat it would be 
paid by the jadgment-debtor to the decree- 
holder. Now assuming for a moment, and 
it seems tome that it is only on that assump- 
tion that this question can be determined, 
that no such clause was to be found in the 
compromise but even so the payment had 
to be made to the decree-holder, it is im- 
possible to say that the office of the Oourt 
was the proper person to whom the tender 
was to be made. There is nothing in the 
Civil Procedure Code warranting a payment 
of this kind into Court. If the payment 
were to be made into Court, it would be 
made under one or two circumstances, 
either under the circumstances that the 
parties had agreed that the payment should 
be made in Court, or under the circum- 
stances that out of greater caution the judg- 
ment-debtor sought to make it into Court, 
and in the latter circumstances it is quite 
obvious that the proper thing to have -done 
was to have given notice to the decree- 
holder. The deeree-holder could then have 
objected if heso desired or could have accept- 
ed the payment through the medium of the 
Court. But Imust hold, as Ihave already 
stated, that unless some such state of affairs 
existed, it would be impossible to contend 
that there was a tender in the circumstances 
of this case. From the order-sheet it 
appears that the trial Court was of the 
opinion that the payment was made in some 
sense surreptitiously or the tender, if it may 
so be described, was made surreptitiously. 
Mr. Manohar Lal appearing on behalf of 
the petitioner contends, however, that with 
regard to this matter the judgment of the 
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lower Appellate Court is not to be looked 
to. But there is sufficient indication 
of the circumstances under which the 
payment was to be made from the judg- 
ment of the Subordinate Judge and that 1s 
to the effect that the petition was filed on 
December 21, without giving any notice to 
the other side. As I have already held, 
it would be impossible or quite irregular 
to pay this money into Court without giving 
notice to the other side. He was not entitled 
to pay into Court and it would be only 
with the consent of the decree-holder that 
such a payment could be made. I have 
entered into a somewhat elaborate dis- 
cussion of the circumstances of payment for 
the purpose of deciding the question of 
jurisdiction. Although in the circumstances 
the case comes near the borderline yet if 
the Judge had been asked to exercise his 
jurisdiction one way or the other and to 
relieve or not to relieve the judgment- 
debtor, as the case might le, against for- 
feiture, it might be said that this was 
a case in which the Judge declined 
to exercise his jurisdiction. But from 


what I have said and what appears from ; 


the judgments of the Courts below it is 
quite clear that no such request was made 
by the judgment-debtor. It was his case 
throughout that there was no question of relief 
against forfeiture or anything of the kind, 
because he had fulfilled the terms of the 
compromise. Quite apart from the question 
of whether relief should be granted in this 
case, I might say that if 1 were of the 


opinion that the question of jurisdiction did ' 


arise, I would decline myself to determine 
that question because the facts are not 
sufficiently before me. But I decide thia 
case on the basis that a case was made up 
by the judgment- debtor in the Court below 
and it would be impossible in those circum- 
stances for me to hold that the Judge had 
ee to exercise his jurisdiction vested in 

im. 

For these reasons, although the judg- 
ment-debtor finds himself in a very un- 
fortunate position in this case, it seem3 to 
me thatthe only conclusion I can come to 
is that the petition fails and the Rule must 


be discharged with cnsts, hearing fee one. 


gold mohur. 
D. Rule discharged. 


ps 
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ALLAHABAD HIGH COURT . 
Second Civil Appeal No. 1198 of 1933 
November 5, 1934 
SULAIMAN, ©. J. AND GANGA Nats, J. 
MANGAL AND aNoTHER— PLAINTIFFS — 

APPELLANTS 


versus 
MATHURA PRASAD AND OTHERS — 

Pro forma DEFENDANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1998), O. XXI, 
rr. 91, 92 (3), 93—Auction-purchaser, whether can 
maintain separate suit for refund of purchase money 
on ground that judgment-debtor has no saleable in- 
terest—Proclamation of sale—Pendency of litigation 
to be mentioned. 

Order XXI, r. 93, Civil Precedure Code, provides 
a speedy remedy for a refund of the purchase-money 
in the only casein which an application for setting 
aside a saleon the ground of non-saleabilily of the 
interest is made within time andthe Oourt isem- 
powered under that rule to direct any person to 
whom the money has been paid to refund the amount. 
Such an order therefore can be passed against the 
decree-holder, against the judgment-debtor and any 
other person who might have taken away any part 
ofthe money deposited by the auction-purchaser. 
Buta separate suit is not allowed, presumably be- 
cause it was considered that an auction-sale being an 
involuntary sale, there could not possibly be a 
warranty of title given by the judgment-debtor; nor 
could a suit lie against the decree-holder for 
failure of consiieration because the decree- 
holder himself was not the transferor. A sale takes 
place under the authority of the Oourt and without 
warranty of title. Insuch circumstances, neither in 
equity nor under the statutory provisions of the 
Oode, a suit is maintainable. [p. 3%, col. 1.] 

[Case-law reviewed.] 

Per Ganga Nath, J.—It would be appropriate for 
the Execution Court:to see that in drawing up the 
proclamation of sale, the particulars mentioned 
therein include reference to any litigation that may 
at the time be pending as regards the property sought 
to be sold so that the auction-purchasers may not be 
deceived or taken unawares. For such a purpose the 
decree-holder might well be asked to point out whe- 
ther any such litigation is pending or not. 


S.C. A. from the decision of the Addi: 
tional Subordinate Judge, Moradabad, 
dated March 4, 1933. 

Mr. Chandra Bhan Agarwala, for the 
Appellants. 

Messrs. N. P. Asthana and Shabd Saran, 
for tne Respondents. 


Sulaiman, C. J.—This isa plaintiffs’ 
appeal arising out of a suit for refund. 
of the amount deposited by the plaintiffs 


in Court as auction-purchasers of certain, 


properties against the contesting defen- 
dants who had attached and taken the 
surplus of the decretal amount which 


remained to the credit of the judgment-- 


debtors. 

It appears that a suit had been filed by 
Digambar and others against the judgment- 
debtor and the devree-holder on July 3 
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1924, for declaration that the property 
did not belong to the judgment-debtor and 
was not liable to be sold, and for re- 
covery of possession. While that suit was 
pending, the decree-holder put up the 
property for sale, and it was sold on 
September 4, 1924, and purchased by the 
present plaintiffs. Before the period of 
30 days expired and the sale could be 
confirmed, the auction-purchasers applied 
to the Court praying that the payment of 
sale proceeds may be held over till the 
decision of the civil suit. They, however, 
made no application under O. XXI, r. 91, 
for the setting aside of the sale on the 
ground that the judgment-debtors had no 
saleable interest in the property at all. 
Their application was allowed by trial 
Court, but onthe decree of the trial Court 
being reversed in appeal the money was 
taken away by the decree-holder, judgment- 
debtor. The auction-purchasers were made. 
parties to the civil suit and the suit was 
first decreed by the trial Court, then it 
was dismissed by the lower Appellate Court 


-and was ultimately decreed by the High 


Court. 
The auction purchasers first made an 
attempt to recover the amount taken away. 
by the decree-holders and applied under 
ss. 144, 147 and 153, Oivil Procedure 
Code, for refund of the amount on the 
ground that the judgment-debtors had no. 
saleable interest. The matter came up 
to the High Court and their application 
was ultimately dismissed. The judgment is 
reported as Sahu Deputy Shankar v.Mangal 
Sen (1). We shall refer to it again later. 
Having failed against the decree-holders, 
the auction-purchasers have now brought 
the present suit against the attaching, 
creditor of the original judgment-debdtors., 
The Courts below have dismissed the suit, 
on the ground that it is not maintain-, 
able,As regards the broader question | 
whether the auction-purchaser can main- 
tain `a separate suit for refund of the, 
purchase-money on the ground that the 
judgment-debtor had no saleable interest, 
at all, there is aslight conflict of opinion 
in the various High Courts. But in this” 
Court the rule is now firmly established 
that a suit is barred altogether. In Nannu ` 
Lal v. Bhagwan Das (2), it was clearly 
laid down that under the present Civil 
Procedure Code, an auction-purchaser, who ; 
has been -deprived by means of a suit. 
9, A LR 1933 All, 63; 54 A` 
1a ies Lo 1007; Ind. Rul. (1933) All. 249, 0: 
(2).37 Ind. Oas, 9; 39 A 114; 14 ALJ 1216.. $ 
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against the judgment-debtor, of the pro- 
perty purchased by him, cannot obtain 
a refund of the purchase-money without 
getting the auction-sale set aside. The 
Bench quoted the observation of their 
Lordships of the Privy Council in’ Dorab 
Ally Khan v. Abdool Azeez (8), that : 

“Now it is, of course, perfectly clear that when 
the property has been sold under a regular execution 
and the purchaser is afterwards evicted under a 
title paramount to that of the judgment-debtor, he 
has no remedy against either the Sheriff or the 
judgment-creditor.” i . 

We may quote the next sentence of their 
Lordships as well : 

“This however is because the Sheriff is authorised 
by the writ to seize the property of the execution- 
debtor which lies within his territorial jurisdiction 
and to pass the debtor's title to it without war- 
rantying that title to be good.” , À 

The learned Judge also laid emphasis 
on the provision in r. 92 that no suit shall 
lie to set aside the sale. This case was 
‘followed by another Division Bench in 
Ram Sarup v. Dalpat Rai (4), where the 
change introduced in the new Civil 
Procedure Code, as compared with the 
older Codes, were discussed. It was 
pointed at p. b9* that : ‘ 

“in an auction-sale, however, which takes place 
against the will of the judgment-debtor, there can 
possibly be no warranty of title on behalf of the 
judgment-debtor. Nor does the decree-holder through 
the sale-officer, give any guarantee; he merely 
puts up for sale the rights and interest which the 
judgment-debtor might possess in the property. 
The auction-purchaser, who purchases the property 
therefore takes the risk, and if it turns out that 
the judgment-debtor really has no interest in the 
property sought to be sold, it is the misfortune 
of the auction-purchaser. Unless there be a special 
remedy provided for compensation, I fail to dis- 
cover any rule of equity, which would entitle him 
to get back his money .” 


Many difficulties that would arise if the 
contrary view were upheld were pointed 
out in that case, and it was further pointed 
out that if there were any rule of equity 
entitling an auction-purchaser to recover 
the amount, the same rule might very 
wellapply to a case where a smaller in- 
terest is owned by the judgment-debtor. 
The Full Bench in Bindeshri Prasad v. 
Badal Singh (5), distinguished the ruling in 
Ram Sarup v, Dalpat Rai (4), and held 
that where the sale takes place under an 
invalid decree, there is a clear equity 
in favour of the purchaser entitling him 
to recover the amount back. The learned 
wee 806; 5 I A 116; 3 Suther 519; 3 Sar, 818 


). 
(4) 58 Ind. Cas, 105; 43 A 60; A I R 1921 All, 377; 
18A LJ 905;2 U PLR (A) 318. 
(5) 74 Ind. Cas. 873; AIR 1923 All. 394; 45 A 339; 
21 A L J 228. 
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Judges pointed out that it is a 
well established principle that the auction- 
purchaser is not bound to look beyond 
the decree. Ifa decree is in existence he is 
entitled to assume that it is a valid decree. 

In the case of Sahu Deputy Shankar v. 
Mangal Sen (1), referred to above, which 
arose out of the application made for the 
refond of ihe purchase-money by the 
auction-purchasers against the ` decree- 
holder, a Bench of this Court discussed 
tke rulings of the various High Courts and 
pointed out that the view expressed by 
this Court in the case of Nannu Lal v. 
Bhagwan Das (2), followed in Ram Sarup 
v. Dalpat Rai (4), was followed by the 
Bombay High Court in Balvant Raghu- 
nath v. Bala (6), and by the Lahore High 
Court in Habib Uddin v. Hatim Mirza (7), 
and by the Madras High Court in Par- 
vathi Ammal v. Govindasami Pillai (8), 
and also by the Calcutta High Court in 
Rishikesh v. Manik Molla (9), They noted 
that two out of the three Judges in the 
Oudh case of Bahadur Singh v. Ram Phal 
(10), have taken a contrary view. The 
learned Judges pointed out that the 
majority of the Oudh Bench had proceeded 
on the assumption that there was a 
warranty by the decree-holder that the 
property belonged to the judgment-debtor, 
and thought it unnecessary to discuss this 
proposition, as it has been well established 
in this Court that : 

“as regards sales under a decree of a Court, there. 


is no warranty of title either by the decree-holder 
or by the Court.” 


The learned Judges relied on Shanta 
Chandar Mukerji v. Nain Sukh (11), and 
distinguished the Full Bench case of 
Bindeshri Prasad v. Badal Singh (5), and 
considered the latter ruling not to be 
applicable because the decree under which 
the property had been soldin that case 
was never set aside. As the question was 
reviewed by the Bench and the opinion 
expressed on the strength of the previous 
authorities, there seems to be hardly any 
necessity to re-consider the point again. 
But we may however point out that the 


(6) 67 Ind. Cas. 360; A IR 1922 Bom. 205; 46 B 833; 
24 Bom. L R 308, 

(7) 86 Ind, Oas, 622; AIR1925 Lah. 476; 6 Lah. 
283; 1 L O 552, 

(8) 80 Ind, Oas. 827; 39 M 803; 2L W 861;29M LJ 
467; (1915) M W N 797. 

(9) 96 Ind. Oas. 64; AIR 1926 Cal, 971; 53 O 758; 


43 0L J 418, 
(10) 124 Ind. Cas. 641; A I R 1930 Oudh 148; 5 
Rul. (1930) Oudh 257 


Luck 552; 70 W N 232; Ind. 
(FB). 
(11) 23 A 355; A W N 1901, 101, 
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Oalcutta Bench in Rishikesh v. Manik 
Molla (9}, after a consideration of numerous 
authorities came to the conclusion that the 
only remedy open to the plaintiffs was to 
apply as provided in the Oode for an 
order setting aside the sale and a con- 
Sequential order for a refund of the 
purchase-money. They, no doubt, pointed 
out that where there was a misrepresent- 
ation or fraud, there might perhaps be 
some other remedy. In the case of 
Habib Uddin v. Hatim Mirza (7) the learned 
Chief Justice of the Lahore High Court 
considered the changes introduced in the 


new Civil Procedure Code, as compared 
with the Code of 1852, and came to 
the conclusion that the assumption 


made in some of the cases that there was : 
“an implied warranty of some saleable interest when 
the right, title and interest of a judgment-dobtor 
is put up for sale;” 

was not warranted by any provision of 
the Code and emphasised that: 

“that there is no warranty of title in respect of a 
Court sale can no longer be disputed, and itis also 
clear that apart from statute, there is no principle 
of law which would allow an auction-purchaser to 
maintain a suit for the recovery of the purchase 
money even when it is found that the judgment- 
debtor had no saleable interest at all in the property 
sold. The statute, however, allows the purchaser to 
recover his purchase-money provided that he can 
show that the judgment-debtor had no saleable 
interest and the Court sets aside the sale on that 
ground, The right of the purchaser being the 
creation of the statute, the remedy to enforce that 
righ must be confined to that prescribed by the 
statute.” 


The Bench agreed with the view pre- 
viously expressed by this Court as well 
as the Calcutta and Lahore High Courts 
and distinguished the Bombay case. On 
the other hand, a majority of the Judges 
in the Oudh Full Bench case already 
quoted expressed a different opinion and 

. dissented from the Allahabad view. It is 
rather curious that although the Allahabad 
view was based to a large extent on the 
principles of O, XXI, r. 92 (8), there seems 
to be no reference whatsoever to this sub- 
rule in the judgment of either of the two 
learned Judges. The majority apparently 
did not consider the point of view that 
this sub-rule bars a subsequent suit, 
because perhaps it was not pressed at the 
bar. The third learned Judge, who agreed 
with the Allahabad view, referred to this 
rule briefly, but not quite in the way in 
which it had been emphasised here. 

This case seems to have been followed 
by a Full Bench of the Lahore High iCourt 
in Mehar Chand v. Milkhi Ram (12), over- 


Se 138 Ind, Oas. 47; A IR 1932 Lah. 401; 13 Lah 
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ruling their own previous case. In referring 
to the Full Bench of our Court Bindeshri 
Prasad v Badal Singh (5), the learned Judge, 
who delivered the judgment in the case, 
remarked that he was unable to see any 
material difference between the case of a 
purchaser in a money decree who is 
deprived of the property for want of judg- 
ment-debtor’s title in it and the case of a 
purchaser in a mortgage-decree, who is 
deprived of the property because the 
mortgagor had no right to mortgage it, 
and the grounds of objection to sale in 
both cases appeared to the learned Judges 
to be analogous. He, therefore, thought 
the distinction between the two cases pointed 
out by the learned Judges who decided 
the Full Bench case of this Court appeared 
to him to be without any material differ- 
ence so far as the right of purchaser to 
refund is concerned. With. great respect 
we would point out that the ratio decid- 
endi of the Full Bench case has been 
entirely overlooked. The Full Bench pro- 
ceeded on the ground that the decree itself 
had been set aside and was invalid, and 
not that the sale had passed no title although. 
the decree was invalid. The distinction in 
our opinion is quite obvious. Where the 
decree is not set aside there is no equity 
in favour of an auction-purchaser if no 
warranty of title has been given. But 
where the decree itself is set aside, then 
there is no equity in the decree-holder 
retaining the amount which he has received 
-by the aucrion. The learned Judges of the 
Lahore Full Bench also emphasised that 
in some Calcutta cases there was a reserv- 
ation made that where an auction-purchaser 
at a Court sale had suffered loss through 
the fraud of the execution creditor or the 
breach of any duty which the execution 
creditor owes to the auction-purchaser, he 
is. entitled to receive compensation for 
the loss which thereby he has sustained. 
But we may point out that a suit for 
compensation on account of fraud or misre- 
presentation or breach of warranty is one 
thing and a suit for a refund of the con- 
sideration on the ground that no sale has 
taken place is quite another. The Full 
Bench of the Lahore High Court conceded 
that there was “considerable difference of 
opinion on the point involved”, and ..con- 
sidered that : , 


It ison the supposition that there is ng 


36 MANGAL v. MatHURA PRASAD - (ALL,) 


guarantee of title and yet there is some 
implied warranty of title that the decision 
proceeded. It seems to us that if there is 
no warranty of title given to the auction- 
purchaser, then there can be no equity in 
favour of the auction-purchaser to claim a 
refund of his purchase-money when it is 
found that no title exists. And even if it 
be assumed that there was a guarantee 
that the judgment-debtor had some, even 
though a millionth part, of the interest 
sold, the suit for damages for breach of 
warranty could not justify a decree for the 
return of the entire amount; but damages 
would have to be assessed at a value 
commensurate with the small extent of the 
share which was guaranteed and which did 
not exist. On principles of equity it is 
difficult to support the proposition that a 
suit for refund lies when the interest of 
the judgment-debtor in the share sold is 
zero, but no suit lies when the extent of 
that share is some fraction, even though 
negligibly small. The real question is not 
of equity and justice when admittedly there 
is no warranty of title. The question is 
whether in view of the provisions of the 
new Civil Procedure Code, a civil suit for 
refund of this amount is at all allowed. 
Now, O. XXI provides several grounds 
on which a sale of immovable property 
which has taken place can be set aside, 
It may be set aside under r. 89 when the 
whole amount is deposited in cash within 
the time allowed. It may be set aside 
under r. 90 on the ground of ma- 
terial irregularity or fraudin publishing 
‘or conducting it; and it may be 
set aside under r. 91 on the ground that 
the. judgment-debtor had no saleable 
interest in the property sold. Whenr. 92 
provides that where no application is 
made under rr. 89, 90 or 91, or where 
such application is made and disallowed, 
the Court shall confirm the sale. Sub-rule 
(3) further provides that no suit to set 
aside an order made under this rule shall 
be brought by any person against whom 
such order is made. The effect of this 
sub-rule, which has not been fully ap- 
preciated in some of the cases, is that 
a civil suit to set aside an order made 
under this rule is prohibited. Now, an 
order under r. 92 may be made either 
where the auction-purchaser does not apply 
to have the sale set aside on the ground 
that the judgment-debtor had no saleable 
interest or on the ground where he so 
applies, but fails to prove that the judg- 
ment-debtor had no such sale interest. In 
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either case the confirmation of the sale 
prevents him from maintaining a suit to set 
aside an order under this rule. Once the 
sale is confirmed, it must be presumed that 
there is no defect in the sale either under 
r. 89, r. 90 or r. 91, and it follows logic- 
ally that it must be presumed conclusively 
that there no defect of want of saleability 
of the interest of the judgment-debtor. 

The cases which have been inclined to 
take the contrary view proceed on the 
ground of great hardship on the auction- 
purchaser. But where there is no warranty 
of title there can be no question of hard- 
ship at all. The auction-purchaser pur- 
chases property with open eyes, knowing 
full well that there is no guarantee of 
title. He cannot, therefore, complain if it 
turns out that the title which he thought 
he was purchasing did not in fact exist. 
Nor do we see any equity or justice in his . 
favour as against the decree-holder. It 
might well be that if this auction-purchaser 
had not made the higher bid, somebody 
else would have taken the property with 
the risk that it entailed. Where, of course, 
some facts have been concealed or thee 
is fraud or misrepresentation, other than 
fraud or irregularity in publishing or con- 
ducting the sale, there may perhaps be 
some remedy by way of damages against 
the person responsible for the fraud or 
misrepresentation. But that is an entirely 
different question which cannot be confused 
with the question of the non-saleability of - 
the interest of the judgment-debtor, 

It seems to us that O. XXI, r. 93, 
provides a speedy remedy for a refund 
of the purchase-money in the only case 
in which an application for setting aside 
a sale on the ground of non-saleability of 
the interest is made within time and the 
Court is empowered under that rule to direct 
any person to whom the money has been 
paid to refund the amount. Such an order, 
therefore, can be passed against the 
decree-holder, against the judgment-debtor 


and any other person who might have 
taken away’ any part of the money 
deposited by the auction-purchaser. But 


a separate suit is not allowed, presum- 
ably because it was considered that an 
auction-sale being an involuntary sale, 
there could not possibly be a warranty 
of title given by the judgment-debtor ; 
nor could a suit lie against the decree-holder 
for failure of consideration because the dec- 
ree-holder himself was not the transferor, 
It seems to us that there is some in- 
consistency in holding that the Court in 
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‘selling the property does not guarantee 
any title and at the same time saying 
that there is an implied warranty of title 
that some interest exists on behalf of the 
decree-holder. A sale takes place under 
the authority of the Court and without 
warranty of title. In such circumstances, 
neither in equity nor under the statutory 
provisions of the Code, a suit is maintain- 
-able, i 

The question of hardship, as already 
pointed out, is not of any great weight 
because, apart from the fact that there 
‘is no warranty of title and the pur- 
chase is made with eyes open, the auc- 
tion-purchaser has generally plenty of 
‘time, as soon as the proclamation is 
‘issued to make enquiries about the title 
and then he has a further period of 30 days 
to satisfy himself as to the title of the 
judgment-debtor. Very often it is on 
account of therisk which he runs that 
‘bids are not offered up to the full market 
value of the property if title were guaranteed. 
If in spite of this he is either unable to dis- 
cover the defect in title or fail to apply 
under r. 91, it is his misfortune that he 
took the risk in bidding forthe sale. We 
have already mentioned that the auction- 
purchaser in the previous proceeding fail- 
ed to obtain an order for refund in his 
favour as against the decree-holders. He, 
however, succeeded in getting an order 
for refund against the jndgment-debtor 
personally. It is, therefore, unnecessary for 
us to consider how far the judgment-debtor 
himself can be made torefund the amount 
taken by him when he hasnosaleable in- 
terest at all eithérunder s.47 or s. 144 or 
s. 151, Civil Procedure Code. The present 
respondents were not parties to the original 
litigation and they took away the money 
as attaching creditors of the property of the 
judgment-debtors. 

In Anand Krishna v. Krishan Devi (13), 
it was held that where a decree-holder had 
himself purchased property at auction and 
then found that half of the property had 
gone out ofhis possession and applied for 
execution of his decree for half of the 
decretal amount, he was not entitled to 
‘ask the judgment-debtor to refund half of 
the price which the decree-holder had chosen 
to pay. In that case it had been found that 
the judgment-debtor was entitled to only 
half ofthe property which was purchased 
by the decree-holder in full satisfaction of 
his decree and yet the Court did not grant 


(13)132 Ind. Cas. 417; AI R 1931 All. 377; 53 A 
496; (1981) A L J 228; Ind, Rul, (1931) All, 513, 
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the decree-holder any remedy against the 
jugdment-debtor for compensation on 
account of the loss apparently suffered by 
the decree-holder, On the other hand, in 
the recent case of Amba Lal v. Ram Gopal 
Madho Prasad (14) another Division Bench 
of this Court had to consider the question 
of a refund of the purchase money, where 
it was discovered later on that the share of 
the judgment-debtor was less than that 
which was purported to be sold. The appli- 
cation had been made under ss. 144 and 
151, Civil Procedure Code. The Benth held 
that s. 144 had no application because the 
decree of the trial Court had not been 
reversed or modified, but they came to the 
conclusion that under s, 151 the Court had 
authority to order the rival decree-holder 
who had takan a shareof the amount de- 
posited by the auction-purchaser, who 
happened to be the executing decres-holder 
himself to refund a proportionate amount 
taken out by them. The Bench considered 
that there was clear authority of this Court 
that inthe case of a purchaser, other than 
the decree-holder, the only remedy of the 
purchaser for return of the purchase money 
was that provided for by O. XXI as there was 
no warranty of title at Court sales, It was 
remarked : 

“Though it is true that there is no warranty of, 
title at Court sales and that what is sold is merely the 
right and interest of the judgment-debtor... ....and 


thatitis no doubt too late in the day to question 
the rule.” 


But the learned Judges considered that 
where it is found that the judgment-debtor 
had no saleable interest in the property sold, 
there was noequitable principle to justify 
the retention by the decree-holder of the 
price paid by the auction-purchaser in the 
event of the property purchased by him 
being lost to him. The question before the 
Bench was not whether a separate suit isor 
is not maintainable. The only question which 
arose in that case was whether the Court 
which had itself ordered a rateable distribu- 
tion of the purchase money among the rival 
decree-holders could re-adjust the amount 
on discovering that the whole of the. property 
purchased by one of the decree holders 
would not passto him. We are, therefore, 
not called upon to consider any such case. 
But we may with respecti point out that the 
observation goes to some extent against 
the previous rulings of this Court. It would 
be putting a-decree-holder, who is himself 
responsible for attaching the judgment- 
debtor's property and putting it up for sale, 

(14) 144 Ind. Oas. 492; A IR 1933 All. 218; 55 > 
221; (1933) A L J 60; Ind‘ Rul, (1933) AL, 438, 
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in a better position than an innocent auction- 
purchaser who was not responsible for 
the putting up of the property to sale. An 
auction-purchaser would be prevented from 
maintaining a suit, whereas a decree-holder 
who either through his negligence or deli- 
berate omission attached or put up the 
property would beable to recover the am- 
‘ount from others when it is later on found 
that the property was notsaleable. It seems 
to us that there is some conflict between 
thiscase and the case of Anand Krishna 
v. Kishan Devi (18) quoted by us above; 
but asit is not necessary for us in the 
Present case to express any opinion on the 
question whether there is any remedy either 
under s. 147 or s. 151, Civil Procedure Code, 
we would not commit ourselves at this stage. 
When a question arises directly in another 
case and it is found that there is a real 
conflict between the two cases, the only 
proper course would be to refer the point to 
a Full Bench and not dissent from either of 
these rulings. 

It has been strongly contended by the 
learned Advocate for the appellant that 
although there may be no remedy by sepa- 
rate suitin a case where a sale has to be 
set aside, a civil suit is not barred where 
the sale is itself void and does not require 
to be set aside, It may beconceded at once 
that where a decree, in execution’ of which 
the sale took place, is itself found to be 
invalid, or where it is found that the sale 
officer had no authority to sell the property, 
the remedy of a separate suit would not be 
barred. The confirmation of the sale would 
itself be wholly invalid and not binding 
upon the auction-purchaser who was entitled 
to assume that the decree was valid and 
that the sale officer had authority to sell the 
property. Again, cases of fraud and mis- 
representation stand on quite a different 
footing. But it is contended that where a 
suit is pending in respect of a property and 
the auction-purchaser, without notice of 
such suit, purchases it, the sale should be 
considered to te provisional and subject to 
the result of such litigation and if therefore 
it is finally decided against the judgment- 
debtor that he has no interest, the auction- 
purchaser should be allowed a refund of 
the amount. Now, it may be conceded 
that there is some distinction between him 
and an auction-purchaser who is sued sub- 
sequently by another claimant and loses 
the property. Inthe latter case he has an 
opportunity to defend the title of the judg- 
ment-debtor whose interest he has purchas- 
ed. On the other hand, ina case where the 
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auction-purchaser purchases a property at 
a time when the property is the subject- 
matter of litigation between a third party 
and his judgment-debtor and the claim is 
decreed without his knowledge, heis bound 
by the decree although he personally has 
not had an opportunity to defend the title 
of his judgment-debtor. He runs the risk of 
fraud or collusion on the part of his judg- 
ment-debtor after his interest has been 
sold at auction. Butin the present case it 
is not necessary to consider the position of 
abona fide auction-purchaser who, without 
notice and without knowledge of another 
litigation, purchased the property and then 
found himself bound by the result of such 
litigation without having had an opportuni- 
ty to contest the claim. It may be that in 
some instances a case of fraud and mis- 
representation may be made out whena 
suit for damages might lie. 

But in the present case the position was 
that the present appellants became aware 
of the pendency of the litigation at least 
sometime before the expiry of 30 days from 
the auction sale and before its confirmation. 
They actually moved the Court not to pay 
thesale proceeds to any one and up to that 
time they had full opportunity of applying 
for the setting aside of the sale on the 
ground that the judgment-debtors had no 
saleable interest. But they took no such 
steps, On the other hand, they got themselves 
impleaded as a party to the suit and defend- 
ed the claim against the claimant. It was 
only after the then plaintiff succeeded in 
the High Court that the auction- purchasers 
thought of getting back the money which 
they had paid. Up to that stage they were 


-doing their best to retain the property in 


their own possession. The appellants there- 
fore cannot claim to be the persons who had 
no opportunity of defending the title of the 
judgment-debtors. As they purchased the 
property without any warranty of litle, 
however unfortunate their position may be, 
they have no remedy toclaim a refund be- 
cause a refund can be claimed on the 
ground of breach of warranty only and on 
no other ground. It cannot be said that the 
money which. they paid was taken away by 
people as money had and received on be- 
half of the auction-purchasers. The auction 
purchasers paid. the price of the doubtful 
interest which they had purchased at some 
risk. The surplus amount of the money 
deposited in Court was lying to the credit 
of the judgment-debtors ; it was attached 
by the creditors of these judgment-debtors 
who were the defendants-respondents in 
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that case and it was taken away by them. 
We are unable to hold on the authorities 
that the plaintiffs have a cause of action as 
against the attaching creditors which en- 
titles them to bring a separate suit and to 
claim a refund of part of the amount paid 
by them on the ground that the judgment- 
debtors had no title when in fact no war- 
ranty of title was given. We, therefore, 
think that the view taken by the Courts 
belowis correct : the appeal is accordingly 
dismissed wtth costs. i 

Ganga Nath, J.— We think that it would 
be appropriate for the Execution Court to 
see that in drawing up the proclamation of 
sale, the particulars mentioned therein in- 
clude reference to any litigation that may 
at the time be pending as regards the pro- 
perty sought to be sold so that the auction- 
purchasers may not be deceived or taken 
unawares, For sucha purpose the decree- 
holder might well be asked to point out 
whether any such litigation is pending or 
not. 

D. Appeal dismissed. 


RANGOON HIGH COURT 

Civil Miscellaneous Application No. 112 

of 1934 
January 16, 1935 
Paar, C. J. anp Mya Bu, J. 
B.R. VERTANNES—APPLIOANT 
versus 
R. G. B. LAWSON AND OTHERS — 
RESPONDENTS 

Letters Patent (Rang.), cl. 37—Order dismissing 
application to appeal in forma pauperis— Whether 
final order—Appeal, if liesto Privy Council. 

An order dismissing an applicatlon for grant- 
ing of leave to appeal in forma pauperis is not a 
final judgment, decree or order of the High 
Court within cl. 37 of the Letters Patent, 
Rangoon, and hence no appeal lies to His 
Majesty in Council’! Aisha Bee Bee v. Noor Mohamed 
(9 and Ram Prasad Sah v. Fulpati Kuer (2), fol- 
owed, 

Q. Mis. App. under cl. 37 of the Letters 
Patent for leave to appeal to His Majesty 
in Council against the judgment passed by 
Baguley, J. and Mosely, J. on July 24, 1934, 
in Civil Miscellaneous Application No. 67 of 
1934. 

Mr. J. A. Vertannes, for the Applicant. 

Mesers. A. Eggar and Mohamed Auzan, 

with him Mr. U Tun Byu), for the Respon- 
ents. 

Page, C. J.—This is an applica- 
tion for a certificate granting leave to appeal 
to His Majesty in Council. 

The suit out of which the present applica- 
tion arises was brought on the Original Side 
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of this Court by the applicant to. recover 
Rs. 15,000 damages for malicious prosecu- 
tion. On June 6, 1934, the suit was dis- 
missed with costs. The applicant then ` 
applied tothe High Court for. an order 
granting him leave to appeal in forma 
pauperis, By an order of July 24, 1934, 
the application was dismissed. The appli- 
cant now seeks an order under cl. 37 of the 
Letters Patent granting him leave to appeal 
to His Majesty in Council from the order of 
the High Court of July 24, 1934. 

In my opinion no appeal lies, ‘as the 
order in question was not a final judgment, 
decree or order of the High Court within 
cl. 37. The case is concluded against 
the applicant by authority. Aisha Bee Bee 
v. Noor Muhammad (1); Ram Prasad Sah 
v. Fulpati Kuer (2). The application is 
dismissed with costs, Advocafe’s fee ten 
gold mokurs, five gold mohurs to the learned 
Government Advocate and five gold mohurs 
to the learned Advocate for the 4th Respon- 
dent. 

Mya Bu, d.—I agree. 

N. Application dismissed. 
(1) 141 Ind Cas.277; 10 R 504; AI R 1932 Rang. 


192; Ind. Rul. (1933) Rang. 20. 
We 100 Ind, Cas. 886; 6 P 67; AT R- 1927 Pat. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 118+ of 1931 
February 22, 1935 
Suuatuan, OC. J. AND BENNET, J. 
GOVIND PERSHAD- PLAINTIFF — 
APPELLANT 
versus 
KANDHAI SINGH AND OTABRS 

_ —DEFENDANTS—RESPONDENTS 

Agra Tenancy Act (III of 1928), ss. 99, 121— 
Suit against land-holder in chief or person claiming 
to hold through him—Such suit must be brought in 
Revenue Court. 

Under s. 121, Agra Tenancy Act, the suit may 
be brought against “the land-holder or any person 
claiming to hold through the land-holder,” that 
is, the suit may be brought against the land-holder 
in chief or against any person claiming to hold 
through the lJand-holder in chief. Such a suit 
should be brought in the Revenue Oourt. 

S. O. A. irom a decision of the Sub-Judge, 
Fatehpur, dated June 8, 1931. 

Mr. S. N. Seth, for the Appellant. 

Mr. Shiva Prasad Sinha, for the Res- 
pondents. 


Judgment,—This is a second appsa 
by a plaintiff against a decree of th 
lower Appellate Court finding that ths s1 
of the plaiatiff lies in the Revenze Or 
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The plaintiff filed a suit alleging that 
defendants Nos. 5 to 7 were occupancy 
tenants and that they had executed a 
registered sub-leaseon July 7, 1928, for a 
term of five years in favour of the 
plaintiff and put him in possession, and 
that defendants Nos. 1 to 4, who were 
trespassers, had interfered with his posses- 
sion. The plaint was filed on December 20, 
1928, The defence was that the occupancy 
tenants had abandoned their holding and 
that defendants Nos. 2 to 4 were zamin- 
dars and defendant No. 4 was a lambardar 
and that the suit lay in the Revenue Court. 
On the question of fact the lower Appel- 
late Court has found that defendants Nos. 
2 to 4 are zamindars and defendant No. 4 
is a lambardar. On this finding it held 
that the suit lay in the Revenue Court. 
On the strength of a ruling reported in 
Shyam Lal v. Hira Nath (1), learned Coun- 
sel for the appellant-plaintiff argues that 
the suit lay in the Civil Court. Sections 99 
and 121, Agra Tenancy Act (Act III of 
1928) according to him do not, contemplate 
a suit by a sub-tenant against the original 
land-holder through whom the plaintiff's own 
land-holder claims. We cannot agree with this 
argument because itis set out in s. 99 (1) 
(a) that the suit lies in the Revenue Court 
for dispossession by “his land-holder or any 
person claiming as land-holder to have a 
right to eject him.” We consider that a 
distinction is drawn between the actual 
land-holder of the plaintiff, who was in this 
case the occupancy: tenant, and the land- 
holder in chief, who are in the present case 
defendants Nos. 1 to 4. Learned Counsel 
argued that the distinction was not on 
those lines in the section but rather on the 
question of whether the defendant was 
actually the land-holder or only a person 
claiming to be'a land-holder. If that had 
been so, the section would have said “or 
any person claiming as his land-holder.” 
But the word “his” is omitted and, therefore, 
we consider that the latter part of this sub- 
section is intended to cover a case like the 
present where the defendant claims not to 
be the immediate land-holder of the plain- 
tiff but to be the land-holder in chief. 
Similarly under s. 121 the suit may be 
brought against “the land-holder or any 
person claiming to hold . through the 
land-holder,” that is, the suit may be 
brought against the land-holder in chief or 
against any person claiming to hold through 
the land-holderin chief. We think, that 


(1) 153 Ind. Cas. 479; A I R 1934 All. 685; (1934) A L 


J 566,18 R D 306; L R 15 A 403 Rev;7 -R A 516; 
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there is ample provision in the Tenancy 
Act for a suit such as the present. The 


‘lower Appellate-Court has allowed the plain- 


tiff a period to amend his plaint. He has 
not taken advantage of that period as he 
desired to file a second appeal. 

We dismiss this appeal with costs 
throughout and we allow the plaintiff one 
month from the date of this order lo amend 
his plaint in which case the order of dis- 
missal will be replaced by an order that 
the plaint should be returned to the plain- 
tiff for presentation to the proper Court, if 
the plaint is amended as directed by the 
lower Appellate Court. If the plaint is 
returned, the order for costs will also stand. 


`D. Appeal dismissed. 


MADRAS HIGH COURT 
Civil Appeal No. 46 of 1933 
February 7, 1935 
PANDaanG Row, J. 
BUDHAVARAPU SURYANARAYANA— 
APPELLANT 


versus g 

PYDA SURYANARAYANAMURTHY— 

RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 12—Scope of—Discretion of Court to direct sale 
free from prior mortgage — Consent of plaintiff or of 
any other person other than prior mortgagee—Whether 
necessary —Power of Court to act of its own 
motion. : 

Order XXXIV, r.12, Oivil Procedure Code merely 
confers upon the Court the power of directing a sale 
free from the prior mortgage subject to the condi- 
tions prescribed in that rule, namely, that the pro- 
perty must be one of which the sale is directed under 
O. XXXIV, and there must be the consent of the prior 
mortgagee. When these conditions are satisfied, the 
Court has full power in its discretion to direct the sale 
free from the prior mortgage. The rule does not require 
that the consent of the plaintiff is necessary or of any 
other person besides the prior mortgagee The rule 
does not also say that the Court can make such an 
order only on the application ofthe plaintiff or any 
specified person. The rule confers a general power on 
the Court which the Court can exercise so long as 
the conditions are satisfied on the application of any- 
body or even of its own motion, 

In execution of a decree ina suit on a subsequent 
mortgage, the mortgaged properties on being sold, the 
prior mortgagee applied praying that the properties 
should be sold free of his prior mortgagee : 

Held, that O. XXXIV, r. 12, applied to the case and 
that the Executing Court had power to grant the 
application. - 

0. A. against the appellate order of the 
Sub-Judge, Rajahmundry, dated November 
16, 1932. : z 

Mr. V. Viyanna, for the Appellant. 

Mr. B. Satyanarayana, for the Respondent, 


Judgment.—This is an appeal from the- 
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decree of the Additional Subordinate Judge, 
dated November 16, 1932,in appeal from 
the order of the District Munsif of Rama- 
chandrapuram, dated July 12, 1932, in a 
petition by the prior mortgagee (6th de- 
fendant in O.S. No. 127 of 1928), praying 
that the properties to be sold in execution 
of the decree therein may be sold free of 
his prior mortgages, under the provisions of 
O. XXXIV, rr. 12 and 13, The District 
Munsif was apparently of opinion that the 
word ‘sale’ used in r. 12, O. XXXIV, can- 
not mean a sale in execution but can only 
refer to a sale “embodied in the decree 
itself.” He therefore held that r.12 did 
not apply and that the prior mortgagee 
had no right to apply to the Court under 
that rule. The petition was therefore dis- 
missed. On appeal, however, the Subordi- 
nate Judge found that r. 12, O. XXXIV, 
did apply, and that the prayer of the prior 
mortgagee should have been allowed by 
the lower Court. The appeal was accord- 
ingly allowed and the petition of the prior 
mortgagee was granted. The present ap- 
peal is by the plaintiff in the suit. 

The only question for determination in 
this second appeal is whether the 6th de- 
fendant, the prior mortgagee, was 
entitled to apply under O. XXXIV, r. 12, 
Oivil Procedure Code. The decree in the 
suit in question was a compromise decree, 
and that decree itself provided that the 
properties should be liable to be sold in 
execution, ifa certain amount that was to 
be paid by defendant No. 1 to the plain- 
tiff was not paid within a certain date. 
The payment was not made and the proper- 
ty was brought to sale by the plaintiff in 
execution of the compromise decree. It was 
at this stage that the 6th defendant, who 
is the prior mortgagee, applied under 
O. XXXVI, r. 12, Civil Procedure Code. 
The appellant's Advocate would have it 
that an application under this rule can be 
made only by. the plaintiff decree-holder, 
and that it is not open to anybody else to 
make such an application. The language 
of r. 12, however, does not support this 
extreme contention. It merely confers upon 
the Court the power of directing a sale 
free from the prior mortgage subject 
to the conditions prescribed in that rule, 
namely, that the property must be one of 
which the sale is directed under O. XXXIV 
and there must be the consent of the prior 
mortgagee. When these conditions are 
satisfied, as they have been in this case, 
the Court has -full power in its discretion 
to direct the salé free from the prior mort- 
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gage. The rule does not require that the 
consent of the plaintiff is necessary or of 
any other person besides- the prior mort- 
gages, 

The rule does not, moreover, say that the 
Court can make such an order only on the 
application of the plaintiff or any specified 
person. The rule confers a general power 
on the Court which the Court can exercise 
so long as the conditions are satisfied 
on the application of anybody or even 
of its own motion. I am therefore of 
opinion that there is no substance in the 
contention of the appellant and I find that 
the learned Subordinate Judge is right in 
coming to the conclusion that this was a 
case in which the Executing Oourt had the 
power to grant the prayer in the pétition. 
As regards the question whether the discre- 
tion was properly exercised by the Appel- 
late Court in granting the prayer, I see no 
reason to believe that the discretion was 
not properly exercised in this particular 
case. I have not been shown that it was 
unreasonabls in the circumstances to have 
exercised this discretion. The considera- 
tions that have been brought to my notice 
are considerations which are common to 
all cases of this description and not peculiar 
to this particular case. In any case, I am 
not prepared in second appeal to interfere 
with the discretion exercised by the lower 
Appellate Court. 

The appeal, therefore, fails and is dismis- 
sed with costs. 


A-N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Full Bench. 
Second Oivil Appeal No.913 of 1932 
April 4, 1935 
SULAIMAN, ©. J., THOM AND IQBAL 
AHMAD, JJ., 
ABDUL RAHMAN—DEFENDANT— 
APPELLANT 


versus 
NIHAL CHAND—Pratntirr - RESPONDENT 

Provincial Insolvency Act (V of 1920), ss, 28 (2) (5), 
59 (d)—Insolvent’s suit after adjudication, whether 
prohibited—Receiver when proper person to institute 
suit—Necessity of making Official Receiver party— 
Suit by insolvent for money lent —Presumption—Suit, 
if canbe thrown out— Property of insolvent vesting 
in Receiver, 

Section 28, sub-s. (2), Provincial Insolvency Act, 
prohibits suits being brought by creditors against 
the property ofthe insolvent and also prohibits the 
commencement of any suit or other legal proceeding 
by a creditor. But there is no specific provision in 
the Act, under which a suit by an insolvent after 
his adjudication is, in express terms, prohibited. 
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Section 59 (d)of the Act however empowers a Receiv- 
er, by leave of the Court, to institute, defend or 
continue any suit or other legal proceedings relating 
to the.property of the insolvent, This provision 
implies that the Receiver is the proper person to 
institute, defend or continue suits and proceedings 
relating to the insolvent’s property. Where the 
property in disputeina suit is admitted to beor 
is of such a nature that it must vest inthe Receiver, 
a Receiver alone is the proper person to institute 
suits and proceedings. The suit brought by an 
insolvent behind the back of the Receiver would be 
defective. But where a loan was advanced by the 
insolvent after his adjudication to the defendant it 
does not necessarily follow that the sum of money 
given by the insolvent was property which had 
vested in the Receiver. The insolvent might be a 
mere benamidar on behalf of an undisclosed principal, 
in which case he would be entitled to sue even 
though an insolvent and the suit would, of course, 
befor the benefit of the real owner. Again, under 
s. 28 (5), properties exempted by the Oivil Procedure 
Code, or other enactments from liability to attach- 
ment and sale in execution of a decree do not vest 
in the Receiver. Such moneys as are exempted re- 
main the property of the insolvent and if he has lent 
the money out ofsuch accumulated saving there 
would be no bar either to his lending the money to 
the defendant or to his bringing a suit to recover 
the amount. Atthe same timeas a Receiver is an 
officer of the Court acting under the control and 
direction of the Oourt and inthe interest of the 
inaolvent’s creditors, it is the duty of the Court 
to see that no fraud is prepetrated before its eyes 
and that the insolvent does not walk away with moneys 
which ought to go to the officer of the Court. An 
appropriate course would seem to beto implead the 
Official Receiver inthe suitor at least given him 
notice of the action so that when a decree is passed 
in favour of the plaintiff, the Receiver may be at 
liberty to take the benefit of the decree and recover 
the amount due under it, if it can be shown that the 
property was such as had vested in the Receiver. 
Such inquiry can easily be made either in the ex- 
ecution department or by a separate suit between the 
Receiver and the insolvent. [p. 44, cols, 1 & 2.] 
[Case law referred to | , 

here an insolvent filed a suit for money lent after 
adjudication the defendant who took the money from 
the plaintiff should not be allowed to deny that the 
money belonged to the plaintiff. Prima facie there is 
no presumption that the money does not belong to the 
plaintiff. And if the Receiver has not intervened 
and seized this amount, there is a presumption in 
favour of the plaintiff that the money was his own. 
The suit therefore cannot be thrown out on the 
mere ground that the plaintiff is an insolvent. [p. 44, 
col. 2. 

Whire the property in question is property which 
existed at the time of adjudication or was acquired by 
or devolved on the insolvent afterwards, it vests in 
the Receiver and he alone is entitled to deal with 
it. 

[Case-law discussed.] 

- S.C. A. from the decision of the Additional 
Sub-Judge, Meerut, dated April 22, 1932. 
Mr. Shiva Prasad Sinha, forthe Appel- 


lant. 
Messrs. K. N. Katju and N. C. Vaish, for 


the Respondent. 
Sulaiman, C. J.—This is a defendant’s 
appeal arising out of a suit brought by the 
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plaintiff for recovery of Rs. 2,000 lent by 
him to the defendant on February 19, 
1927, together with interest at Rs. 1-4-0 
per cent, per mensem. The defence inter 
alia was that the plaintiff was an undis- 
charged insolvent, and was not entitled 
to sue. The Courts below have overruled 
the objection and decreed the claim. In 
Second Appeal the Division Bench before 
which the case came up for disposal ref- 
erred the following question to a Full 
Bench. 

“Whether the plaintiff, in view of the fact that he 


is an undischarged insolvent, is entitled to maintain 
the present suit ?” 


As in several rulings, the rule of law 
prevailing in England has been frequently 
invoked, it may be convenient to point 
out at the outset that in England some 
distinction has undoubtedly been drawn 
between property which was owned by the 
insolvent at the time of his adjudication 
and property which is acquired by him 
afterwards. Following certain previous 
rulings it was laid down in the case of 
Mitchel v. Kohen (1), which was asuit for 
wrongful conversion of certain machinery 
that as regards after-acquired property, a 
transaction by a bankrupt if entered into 
before the trustee had intervened, would 
not be invalid if the person dealing with 
him acted bona fide and for value. At the 
same time it was pointed out on p. 266* 
that if a trustee had interfered before the 
money was paid over he would have been 
entitled to demand that it should be paid to 
him. In England this view of the law 
has been accepted and we now find in 
s. 47, Bankruptcy Act of 1914, 4 and 5 
Geo, 5, that a special provision is made in 
respect of property acquired by an undis- 
charged bankrupt subsequently in which 
case he is allowed to deal with it before 
any intervention by the trustee. Section 45 
of the Act also gives protection to certain 
bona fide transactions without notice. 

But in India neither the Provincial 
Insolvency Act, 1907, nor the Act of 1920 
draws any such distinction. Section 28 
(2) makes the whole of the property of the 
insolvent vest inthe Court or the Receiver 
on the making of the order of adjudica- 
tion, and sub-s. (4) provides that all pro- 
perty which is acquired by or devolveson 
the insolvent after the date of the order 
of adjudication and before his discharge 
shall forthwith vest in the Court or the 
Receiver and the provisions of sub-s. (2) 


(1) (1880) 25 Q B D 262. 
*Page of (1890) 25 Q. B. D.—[Ed]. 
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shall apply in respect thereof. It is there- 
fore perfectly clear that property existing 
at the time of the adjudication as well as 
property acquired by or devolved on the 
insolvent after adjudication stands on the 
same footing, and both vest forthwith in 
the Court or the Receiver, as the case may 
be. No distinction appears to have been 
drawn by the Legislature in respect of 
these two classes of property. It would 
amount to legislating if any such distinc- 
tion were to be imported into the section 
on account of certain rules of law which 
pervailin England, The Insolvency Act 
in India is notin every respect identical 
with the Bankruptcy Act in England, and 
there is accordingly no justification for 
deciding cases under the Indian Act, in 
the light of cases decided in England. 


No doubt in the case of K. Ramanatha 
Iyer v. T. 8. Nagendra Aiyar (2), such a 
distinction was laid down. I am, with 
great respect, unable to accept such a 
view. The cases of Ali Muhammad Abdul 
Hussein v. Vadi Lal Devchand (3) and 
Chhote Lal v. Kedar Nath (4), are not in 
point, because they were not cases atising 
under the Insolvency Actat all, but were 
governed by the Insolvent-Debtors Act of 
1848. They are, therefore, not applicable. 


On the other hand, the Rangoon High Court ` 


in the case of Ma Phaw v. Maung Ba Thaw 
(5), held that where theinsolvent before 
the discharge became entitled by inheri- 
tance to certain property, the transfer of 
the property made by him even before any 
action was taken by the Receiver in re- 
gard to such property and even if the 
transferee took the property for value, bona 
fide and without notice, was void as against 
the Receiver. 


The view taken by the Full Bench in 
the case of Gobind Ram v. Kunj Behari 
Lal (6), undoubtedly was that an insolvent 
has no transferable interest left in his pro- 
perty after the vesting order. The posi- 
tion has now been made clear by their 
Lordships of the Privy Council in the case 
of Kala Chand Banerjee v. Jagannath 


(2) 76 Ind. Oas £05; AI R1924 Mad. 223; 18L W 
868: 45 M L J 827; 33 M LT 205. 

(3)53 Ind. Cas. 197; A I R 1919 Bom. 115; 43 B 
890; 21 Bom. L R 849, y 

(4) 84 Ind. Cas. 289; A I R 1924 All. 703; 46 A 565; 
22 A L J455; L RSA 329 Civ. 

(5) 97 Ind. Oas 221; A IR 1926 Rang. 179; 4 R125; 
5 Bur. LJ $8 

(6) 83 Ind. Cas. 403; A I R 1924 All, 341; 
22 A Ld 217; L R 5 A 65 Rev. 


46 A 398; 
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Marwari (7). After quoting s. 16, Insol- 
vency Act of 1907, their Lordships on p. 597* 
observed : 

“This provision is perfectly clear. The moment 
the inheritance devolved on the insolvent Amulya, 
who was still undischarged, it vested in the Re- 
ceiver already appointed, and he alone was entitled 
to deal with the equity of redemption.” 

Again on p. 599 it was said: 

“That does not in the least imply that an action 
against him (insolvent)may proceed in the absence 
or the person to whom the equity of redemption 
has been assigned by the operation of law. The 
latter alone is entitled to transact in regard to it 
and he and not the insolvent has the sole interest 
in the subject-matter of the suit.” 

Their Lordships pointed out that the 
contrary view would encourage collusive 
arrangements and might involve the sacri- 
fice of properties which ought to be made 
available for the benefit of creditors. I 
am of opinion, that whether the property 
in question be property which existed at 
the time of the adjudicating or was ac- 
quired by or devolved on the insolvent 
afterwards, it vests in the Receiver, and 
he alone is entitled to deal with it. The 
case of Rup Narain Singh v. Har Gopal 
Tewari (8), is distinguishable, because io 
that case the mortgagor was subsequently 
discharged and he could be held to bees- 
topped from denying the validity of his 
own mortgage. The question whether an 
insolvent can maintaina suit for recovery 
of a loan advanced by him stands on a 
slightly different footing. 

It has been held in the case of Khelafat 
Hussain v. Aemat Hussain (9) that an insolv- 
ent cannot maintain a suit in his own name 
for the deferred dower of his daughter 
even though the Receiver has refused to 
bring such a suit. In the case of A. 
Razario v. Muhammad Ebrahim Sarang 
(10), it was held that where an insolvent 
without the knowledge of the Official Assig- 
nee and without bringing the fact of his 
adjudication to the notice of the Court 
obtained a decree in respect of a debt due 
to him prior tohis insolvency, the decree 
could be set aside on the ground of fraud, 
even by the judgment-debtor. In the case 
of Daud Sayad Muhammad v. Muhammad 
Sayad (11), it was held that as the whole 

(7) 101 Ind. Oas. 442; A IR 1927 P O 108; 541A 
190; 54 O 595; 29 Bom. L R 882; 52 M D J734; 310 
W N 741; 45 O L J 544; 25 A L J 621 (P 0). 

(8) 143 Ind. Cas. 836; AI R 1933 All 449; 55 A 593; 
(1933) A LJ 474; Ind. Rul. (1933) All. 343. 

(9) 54 Ind. Oas. 699; A I R 1920 Pat. 277. 

(10) 83 Ind. Oas. 34; A I R 1924 Bom. 460; 48 B 583; 
28 Bom. L R 695. 

(11) 95 Ind. Cas. 538; A IR 1926 Bom, 366; 28 
Bom. L R 554. 


*Page of 54 O,—[Ed.] 
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of the insolvent’s property vests in the 
Official Assignee, nothing is left vestingin 
the insolvent which can give him a cause 
of action, and that a suit by him in his 
own name after his adjudication cannot 
be maintained. It was even held that the 
addition of the Official Assignee later 
would amount to adding a new plaintiff. 
In the case of Bhagwan Das v. Official As- 
signee (12), the right of appeal to a judg- 
ment-debtor was denied after he had 
been declared an insolvent and it was 
held that the Receiver alone should ap- 
peal. ` 

There is, however, one aspect of the 
matter which does not appear to have been 
pressed by Counsel in these cases. Sec- 
tion 28, sub-s. (2), «prohibits suits being 
brought by creditors against the property 
of the insolvent and also prohibits the 
commencement of any suit or other legal 
proceeding by acreditor. But there is no 
specific provision in the Act, under which 
a suit by an insolvent after the adjudi- 
cation is, in express terms, prohibited. 
Section 59 (d) however empowers a Recei- 
ver, by leave of the Court, to institute, 
defend or continue any suit or other legal 
proceedings relating to the property of the 
insolvent. This provision implies that the 
Receiver is the proper person to institute, 
defend or continue suits and proceedings 
relating to the insolvent’s property. Where 
the property in dispute ina suit is admit- 
ted to be or is of such a nature that it 
must vest in the Receiver, a Receiver alone 
is the proper person to institute suits and 
proceedings. The suit brought by an insol- 
vent behind the back of the Receiver would 
be defective. 


But where a loan was advanced by the 
insolvent after his adjudication tothe de- 
fendant it does not necessarily follow that 
the sum of money given by the insolvent 
was property which had vested in the Re- 
ceiver, The insolvent might be a mere 
benamidar on behalf of an undisclosed 
principal, in which case he would be en- 
titled to sue even though an insolvent 
and the suit would, of course, be for the 
benefit of the real owner. Again, under 
s. 28 (5), properties exempted by the Civil 
Procedure Code, or other enactments from 
liability to attachment and sale in execution 
of a decree do not vest in the Receiver. 
Such moneys as are exempted remain the 
property of the insolvent and if he has 


lent the money out of such accumulated 


(12) 111 Ind, Oas. 432; A I R 1928. Lah, 675. . ~ 
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saving, there would be no bar either to 
his lending the money to the defendant 
or to his bringing a suit to recover the 
amount, 

At the same time as a Receiver is an 
officer of the Court acting under the con- 
trol and direction of the Court and in 
the interest of the insolvent’s creditors, it 
is the duty of the Court to see that no 
fraud is perpetrated before its eyes and 
that the insolvent does not walk away 
with moneys which ought to go to the 
officer of the Court. An appropriate course 
would seem to be toimplead the Official 
Receiver in the suit or at least give him 
notice of the action so that when a dec- 
ree is passed in favour of the plaintiff, 
the Receiver may be at liberty to take the 
benefit of the decree and recover the amount 
due under it, if it can be shown that the 
property was such as had vested in the 
Receiver. Such inquiry can easily be made 
either in the execution department or by 
a separate suit between the Receiver and 
the insolvent. 

But it seems to me inappropriate that 
the present defendant who took the money 
from the plaintiff should be allowed to 
deny that the money belonged to the 
plaintiff. Prima facie there is no presump- 
tion that the money did not belong to the 
plaintiff. Asa matter of fact as the Re- 
ceiver had not intervened and seized this 
amount, ‘there is a presumption in favour 
ofthe plaintiff that the money was his 
own. The suit, therefore, cannot be thrown 
out on the mere ground that the plaintiff 
is an insolvent. Had the defendant estab- 
lished definitely that the money had in 
fact, vested in the Receiver and was not 
the property of the plaintiff, the matter 
might possibly have been different. Notice 
should accordingly be given of this ap- 
peal to the Receiver and then the decree 
of the Courts below upheld. 

Thom, J.—I concur. 

iqbal Ahmad, J.—I agree. 

D. Question answered. 
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MAUNG PO TUN AND ANOTHER — 
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U SANDIWARA—RgEspPON DENT. 
Stamp Act (II of 1899 as amended by Burma Act II of 
1932), Sch, I, Arts, 12, 15—‘Value’, meaning of ~Value - 
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not stated in instrument—Value for purposes of stamp 


duty—How tobe computed—Application to file award 
—Award relating to Buddhist monastery—Stamp duty 


payable, 
The word “value” isnot defined in the Stamp 
Act, but when the valueof the property with 


which the instrument in question is concerned, 
is not stated in the instrument, its value for 
purposes of stamp duty must be taken to be the 
price which could be obtained for it on a sale 
in open market. As a Buddhist monastery is 
extra commercium and, therefore, has no market 
value, in assessing the stamp duty payable on an 
award relating to a Buddhist monastery it must 
be held that the monastery has no value. Con- 
sequently, where the award which is sought to 
be filed under the provisions of Sch. II, para. 20, 
Civil Procedure Oode, relates to possession of a 
Buddhist monastery, the stamp duty payable is 
the minimum amount payable under Art. 12, 
read with Art, 15, Stamp Act, as amended by. 
Burma Act JI of 1932, that is, two annae. 
Insuch cases what has to be considered is, not 
the value which the appellants may placeon the 
property at the time of filing their application for 
the purpose of invoking the jurisdiction of the Court, 
but the value of the property at the time of the 
making of the award, Rajagopala Naidu v Rama- 
subramania Ayyar (1) and U. Pyinnya v. U. Dipa 


(2), relied on, 

©. Misc. A. against an order of the 
peas Court, Pyinmana, dated May 23, 
1934. 

Mr, J. A. Wiseham, the 
lants. 

Mr. Tun Aung, for the Respondent. 

Dunkley, J.—The  plaintiffs-appellants 
madean application in the District Court 
of Pyinmana, to file an award under the 
provisions of cl. (2G), Sch. II, to the 
Oivil Procedure Code. The award related 
to the right to possession ofa Buddhist 
monastery. Itisunstamped. The defend- 
ent-respondent objected inter alia, that 
the award was not admissible in evi- 
dence as it was not properly stamped 
under the provisions of Art. 12, Sch. I, to 
the Stamp Act, 1889, as amended by 
Burma Act II of 1932, Art. 12 is in the 
following terms. 

“12. Award.........The same duty as a bond 
(No, 15) for the amount or value of the property 
to which theaward relates as set forth in such 
award subject to a maximum of Rs. 50,” 


for Appel- 


On this objection the learned District 
Judge held that the award in this case 
ought to have been stamped witha stamp 
of Rs. 50, and he directed that the 
appellants should pay the deficient stamp 
duty of Rs. 50, and a penalty of Rs. 500. 
Asthe appellants were unable to pay this 
amount, their suit was dismissed. The order 
of the learned District Judge was based on 
the fact that, in paragraph 8 of their 
application, the appellants stated that the 
yalue of the subject-matter for the purpose 
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of jurisdiction was Rs. 7,000, but this is an 
irrelevant consideration for what has tobe 
considered is, not the value which the 
appellants may place on the property at 
the time of filing their application for 
the purposes of invoking the jurisdiction 
of the Court, but the value of the property 
at the time of the making of the award: 
see Rajagopala Naiduv. Ramasubramania 
Ayyar (1), at p. 729* in which case 
a Fall Bench of the Madras High Court, in a 
reference concerning the proper court-fee 
to be paid on a suit for the possession of a 
temple, said that things have to be taken as 
they stand at the time of filing that suit, 
and that the value of a temple for this 
purpose is its value as such. 

The word “value” is not defined in the 
Stamp Act, but it seems to me to be clear 
that, when the value of the property with 
which the instrument in question is con- 
cerned is not stated in the instrument its 
value for purpose of stamp duty must be 


_taken to be the price which could be obtain- 


ed for it on asale in open market. In U 
Pyinnya v. U Dipa (2), it was held that a 
Buddhist monastery is extra commercium 
and, therefore, has no market value, and 
hence I am impelled to the conclusion that 
in assessing the stamp duty payable on an 
award relating to a Buddhist monastery, it 
must be held that the monastery has no 
value. It is, however, clear that the award 
ought to have been stamped, and it, there- 
fore, follows that the stamp duty payable 
is the minmum amount payable under 
Art. 12, read with Art. 15, Stamp Act, as 
amended by Burma Act II of 1932, that is, 
two annas. 

We have been asked that if we find that 
the stamp duty payable on the award is a 
less sum than that found by the learned 
District Judge, namely, Rs. 50, the suit 
should be re-opened and referred back to 
the District Court in order to give the 
appellants an opportunity of paying the 
stamp duty and penalty, but on behalf of 
the respondent, it is objected that we 
ought not totake this course, because the 
suit of the appellants is now barred by time 
and consequently, the result of such an 
order would be in effect to permit them to 
institute a time-barred suit. I am, however, 
of opinion that this contention is not cor- 


(1) 74 Ind. Oas, 198; A I R 1924 Mad. 19; 46 M 789; 
(1923) M W N 550; 45 M L J 274; 18 L W 396; 33 M L 
T 21 (F B). . 

(2) 118 Ind. Oas 609; AT R 1929 Rang. 372; 7 R245; 
Ind. Rul, (1929) Rang. 357, 
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rect. Originally, the application of the 
appellants was filed within time and was 
dismissed because they were unable to 
pay the large sum demanded under the 
order of the learned District Judge and 
it is only just that they should now be 
given an opportunity of paying the smaller 
sum which is correctly payable. 

The order of the learned District Judge 
dated April 25, 1934, directing the appel- 
lants to pay a sum of Rs, 550 in respect 
of stamp duty and penalty, and the sub- 
sequent order of May 23, 1934, dismissing 
their suit with costs, are set aside, and the 
suit is remanded to the District Court with a 
direction that a reasonable time shall be 
given to the plaintiff-appellants to pay a 
stamp duty of two annas and a penalty of 
Rs. 50, and that on payment of these 
amounts the District Court shall proceed 
to deal with the original application of the 
plaintiffs-appellants to file the award in 
accordance with law. The appellants 
‘are entitled to their costs of this appeal, 


Advocate’s fee in this Court, two gold 
mohurs. 

Mya Bu, J. I agree. 

N. Appeal allowed. 


— 


ALLAHABAD HIGH COURT 
Civil Revision No, 298 of 1934 
December 5, 1934 
BENNET, J. 
SEORETARY or STATE— APPLICANT 
Versus 
Messes. NEAZ ALI HAMID ALT— 
OPPOSITE PARTY 
Limitation Act (IX of 1908), Sch. I, Art. 30— Suit for 
compensation for injury to goods—Limitation does not 
run from date of open delivery but from date of injury. 
Under Art. 30, Limitation Act time begins to run 
when the loss or injury occurs, Consequently, where it ie 
proved by the admission of the consignee’s letter of Au- 
gust 5, 1931, that the loss had occurred prior to that 
date, a suit brought on October 15, 1932, is clearly barr- 
ed. The plaintif cannot claim that the time runs only 
from the date of open delivery to him by the company. 
Jugal Kishori v. G. I. P. Ry Co. (1), Devi Deen & 
Sons v. Rohilkhand & Kumaon Ry (3). distinguished. 
C. R. against an order of the Small Cause 
Court Judge, Agra, dated January 26, 
1934. 
Mr. Muhammad Ismail, for ths Appli- 
cant. ; A 
Mr. Din Dayal, for the Opposite Party. 
Order.—This is a civil revision on behalf 
of the defendant, the Secretary of State, 
representing Hast Indian Railway against 
a decreeofa Small Cause Oourt of Agra, 
in favour of the plaintiff for Rs. 466 
damages. Some points were taken by the 
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learned Government Advocate on behalf of 
the applicant inrevisionagainst details of 
the decretal amount and he pointed out 
that Rs. 74 for interest allowed was cal- 
culated onthe total claim of Rs. 575 and 
the interest should have been reduced by 
the Court when the Court held that the 
amount due to the plaintiff as damages 
was Rs. 392 and not Rs.575. These details, 
however, need not be further considered 
as it appears to me that the suit is barred 
on the ground of limitation. The admitted 
facts are that: 


“a consignment of 30 bags of ricewas sent to the 
plaintiff from Saharanpur to Agra and arrived on 
August 3, 1931. A letter is on the file of the 
Court dated August 5, 1931, from the plaintiff to 
the defendant alleging that the consignment has 
been found in badly damaged and deteriorated 
condition owing to the wilful negligence of the 
railway servants as has already been personally 
pointed out.” 


This shows that the damage which forms 
the subject of- the suit was known to the 
plaintiff on August 5, 1931. That damage 
is stated to have bien caused by water to 
the consignment of rice. There is no sug- 
gestion inthe plaint orinthe judgment of 
thelower Oourt that further damage’ was 
caused at any later date. The suit of the 
plaintiff clearly comes under Art. 30, Sch. J, 
Limitation Act, which is for a suit 
against a carrier for compensation 
for losing or injuring goods, period 
one year from the time when the 
loss or injury occurs. The loss or injury 
occurred prior to August 5,1931, and the 
suit was not brought until October 15, 1932, 
Allowing a periodof two months for the 
statutory notice, the suit was 10 days be- 
yond time under Art. 30. The lower Court 
has taken a different date for the start of 
limitation, that is August 15, 1931. This 
was the date on whichopen delivery was 
given tothe plaintiff by the Railway. The 
lower Court has taken the date of open 
delivery as the starting point in accord- 
ance with three rulings, The first ruling is 
Jugal Kishore v. G. I. P. Ry.Oo. (1). This 
ruling dealt with Art. 31 which is for a 
suit against a carrier for compensation for 
non-delivery or delay in delivering goods 
and the period of one year runs from the 
date when the goods ought to be delivered. 
In that ruling there was some correspon- 
dence proved between the Railway and the 
consignee plaintiff and accordingly the 
Court held that the date when the goods 


(1) 68Ind. Oas. 981; AIR 1923 All 22; 


45A, 
43; 20A L J192; 4U PLR (A) 219, : 
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ought to be delivered was indefinite and it 
extended that date by the time of the cor- 
respondence. Similarly in Bala Prasad v. 
B. N. Ry. Co. Ltd. (2), there was another 
rulingon Art. 31. The third ruling is re- 
ported in Devi Deen & Sons v, Rohilkhand 
& Kumaon Ry. (3). This rulingis on Art. 
48. The period of time in that article runs 
from the date when the person having the 
right to the possession of the property first 
learns in whose possession it is. 

It isclear that a raling on that Article 
has no bearing onthe present case. The 
rulings, therefore, quoted by the lower 
Court cannot be applied to Art. 30 where 
time begins to run from a perfectly de- 
finite date, that is, when the loss or injury 
occurs. Here it is clearly shown by the 
admission of the plaintiff's letter of August 
5, 1931, that the loss had occurred prior to 
that date. The suit, therefore, was brought 
beyond the time allowed by Art. 30, 
Limitation Act, and the suit is Clearly time- 
barred. It was represented on behalf of 
the opposite party that a decree should be 
given forthe amount of Rs. 146-11-9 which 
the Railway had offered to the plaintiff in 
full payment ofthe loss, That offer was not 
accepted by the plaintiff. The plaintiff 
chose to bring a suit in the Courts and he 
brought his suit beyond the time for limi- 
tation. No decree can be passed in the 
suit for any amount as the suit is time- 
barred, Accordingly I allow this applica- 
tlon in revision with costs throughout and 
Idismiss the suit of the plaintiff. 


D, Application allowed. 
Q) 106 Ind Oas. 311; AI R 1927 Oudh 478 ; 40 
WN 909 


(3) 75 Ind, Cas. 669 ; AT R 1923 All 342. 





ALLAHABAD HIGH COURT 
Second Civil Appeals Nos: 10 and li of 1933 
February 6, 1935 
Nramat-Uttag, J. 
MOHAMMAD YAR KHAN—APPELLANT 

E ~ VETSuUS 
PURAN PERSHAD—RESPONDENT 

Provincial Insolvency Act (V of 1920), ss. 6, 
7, 9—Creditor is not‘*entitled to make application 
solely because debts-eaceed Rs. 500—Act of insolvency 
by debtor must also be proved, 

Section 9, Provincial Insolvency Act, prohibits 
a creditor from’ “making an application for insol- 
vency qnier dlia, where the debts do not amount 
to Rs. 500or more. It does not follow that 
if the debts exceed that amount, a creditor ig 
necessarily entitled to make an application for 
insolvency. The condition ‘required by s. 7 must 
also be fulfilled. That section _ provides that if a 
debtor commits an act of insolvency, an insol- 
yeoncy petition may be presented either by a 


MOHAMMAD YAË KHAN v. PuRAN PeRHsAD (ALL) 4? 


creditor or by a debtor. It follows that the 


second condition which must be present before 
an application made by a creditor for insolvency 
can be entertained is that the debtor committed 
an act of insolvency. wey 

S.C. A. from an order of the District 
Judge, Moradabad, dated July 7, 1933. 

Mr. M. Mahmudullah, for the Appel- 
lant. 

Mr. R. K. S. Toshniwal, for the Respon- 


dent. 


Judgment.— These two connected ap- 
peals arise from two applications made by 
the respondent under the Insolvency Act, 
for an order adjudging the appellant as in- 
solvents. He claims to be a creditor under 
a promissory note, dated May 15, 1929, said 
to have been executed by the two appel- 
lants. The latter executed a sale-deed on 
September 9, 1931, in favour of their wives 
in lieu of their dower debts. Thereupon 
the respondent made two applications one 
against each of the appellants on the same 
date for the insolvency of the two debtors 
who are brothers. The respondent was absent 
on the day the case was taken up by the 
Court of first instance, which dismissed the 
application not for non-appearance, but on 
the merits. The respondent preferred an 
appealin the Court ofthe District Judge, 
Moradabad, who reversed the order of the 
first Court and adjudicated the appellants 
as insolvents. The present appeals are 
from the order of the District Judge, 

It is argued that, in the absence of a 
finding that the appellants committed an 
act of insolvency, no order of adjudication 
could be passed. The learned District Judge 
has found that the appellants ‘are indebted 
in sums exceeding Ks, 500; but he has not 
arrived at any definite finding as to whether 
they committed any act of insolvency, 
Section 9, Provincial Insolvency Act, -pro- 
hibits a creditor from making an applica- 
tion for insolvency inter alia where the debts 
do not amount to Rs. 500 or more. It does 
not, however, follow that if the debts exceed 
that amount, a creditor is necessarily entit]- 
ed to make an application for insolvency. 
The condition required by 5.7 must also 
be fulfilled. That section provides that if a 
debtor commits an act of insolvency, 
an insolvency petition may be present- 
ed either by a _ creditor or by a 
debtor. It follows that the second condition 
which must be present before an applica- 
tion made by a creditor for insolvency can 
be entertained is that the debtor committed 
an actof insolvency. Section 6 lays down 
what amounts toan act of insolvency. None 


48 . ee 
of the. clauses other than (b) and (s) of that 
section are said to be applicable to the 
circumstances of this case. There is no 
finding: by the lower Appellant Court that 
the appellants made a transfer of their 
‘property or any part thereof with intent to 
defeat or delay their creditors, or that they 
-~ made any transfer of their property or any 
part thereof which -would, under the Pro- 
“vincial Insolvency Act, or any- other enact- 
ment for the time being in force be void 
as a fraudulent preference, if they were 
adjudged insolvents. The learned. Judge 
has referred to the sale made by the ap- 
pellants in favour of their wives and re- 
marked that: 

“Transfer of one's tangible property to wife in lieu 
of dower is always suspect.” 

Before adjudicating the appellants as 
insolvents, the learned Judge should have 
definitely found, as was alleged hy the res- 
pondent, that the sale in question amount- 
ed to a fraudulent preference. In the 
absence of such finding, the order of 
adjudication, passed by the lower Appel- 
late Court was not justified. 1 allow this 
appeal, set aside the order of the lower Court, 
and remand the case to that Court for dis- 
posal according to law. Costs shall abide 
the result, 

D. Appeal allowed. 


RANGOON HIGH COURT 
Civil Miscellanous Application No. 104 
of 1934 
January 14, 1935 
Paar, C. J. anb Mya Bu, J. 
In the matter of M. K. ROY, HIGHER GRADE 


Preaper anD U HLA TIN, LowER- GRADE ` 


PLEADER—APPLICANTS 

Legal Practitioner— Suborning _ of  wttnesses— 
Seriousness of offence—Proof of legal practitioner's 
delinquency not free from doubt—Benefit. of 
doubt—Desciplinary action, if canbe taken. 

Subornation of witnesses is as serious an offence 
as could wellbe committed, because it fouls the 
course of justice, and makes the due adminis- 
tration of Jaw impossible. Persons having resort to 
such an iniquitous practice as the subornation 
of witnesses will be severely punished. [p. 48, col. 


however grave, is one thing and 
proof is another, A lawyer should not be con- 
victed for professional misconduct unless the proof 
of his delinquency is free from doubt. . When 
the Oourt thinks that it might not be safe to 
act upon the assumption that it ‘has been proved 


Suspicion, 


that the lawyer was a party to the scheme of suborning . 


a witness, he should be- given the benefit of the 
doubt and no disciplinary action will be taken 
against him. [p. 51, col. 1.] 
Messrs. M. M. Rafi, U Aung Din, J. R. 
Chowdhury and U Tha Kin, for the Appli- 
- çants. - . 
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Page, ©. J.—In_ the case M. K, 


Roy, a Higher Grade Pleader practising at 


_Pyapon, and a Lower Grade Pleader, Hla 


Tin, have beer called upon to show cause 
why their names should not be‘struck off 
the Register of Pleaders. 
The charge against these Pleaders is that 
each of them was a party to an attempt to 
suborn a witness, one Aung Myint, who 
had given evidence before the Committing 
Magistrate in a dacoity case. os 
In my opinion gubcrnation of witnesses 
is as serious an offence as could well-be 
committed, because it fouls the course ‘of 
justice, and makes the due administration 
of law impossible. 
- Since I have been in Burma I have 
received a number of complaints- that 
attempts have been made, sometimes suc= 
cessfully, sometimes not, to suborn wit- 
nesses in civil or criminal cases. It is 
always difficult to prove that witnesses 
have been tampere i with, and most- of the 
complaints that I have réceived have been 
anonymous. But I am determined as long 
as I sit in this place to .prevent, so far 
asin me lies, the pollution of the crystal 
river of justice, and any persons who are 
not unwilling to have resort to such an 
iniquitous practice as the subornation of 
witnesses, would be well advised to take 
warning that if their mis-deeds are dis- 
covered, they will be pinished with the 
utmost rigour of the law. 
In the-present case I am satisfied that a 
wicked attempt was made to induce Aung 
Myint to retract the evidence that he had 
given tn the Court of the Western Sub- 
Divisional Magistrate, Rangoon. 1 believe 
that Aung Myint, in giving information, as 
to what took place in this connection, was 
endeavouring to speak the truth to the best 
He is of the cultivator 
class, and cannot -be ‘expected to give his, 
testimony with the same accuracy as a 
better educated person. But I have 
no doubt that his evidence ‘was substan- 
tially correét, corroborated as it abundantly 
was by the statements of the two respond- 
ents themselves. Bl Pees oe SP 
Ii ‘appears that Vellu, Manikam and 
other.persons had béen charged with- par- 
ticipation in & serious dacoity. Ultimately’ 
Vellu and Manikam;-who were protagonists, 
in the crime, among others were convicted- 
and sentenced to terms of imprisonment.: 
The proceedings were commenced at Pyapon, 
and Vellu, a man of substance in that: 
district, was defended by the respondent: 
Pleader, M..K.:-Roy. The case was subse: 
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quently transferred to the Court of the West- 
ern Sub-Divisional Magistrate, Rangoon. 
In the course of the committal proceed- 
ings Aung Myint, who had been employed 
by Vellu as a motor boat driver gave 
evidence for the Crown, and his testimony 
was damaging to the accused. After he 
had been examined-in-chief and before his 
cross-examination had been concluded, the 


case was adjourned, and during the adjourn- - 


ment, Aung Myint returned to Pyapon. 
Vellu and Manikam got wind of this, and 
they decided to extract from Aung Myint a 
recantation of the evidence that he had 
given against the accused in the Magis- 
trate’s Court. 

It iscommon ground that Aung Myint, 
while attending a pwe at Pyapon was ap- 
proached by or on behalf of Vellu and 
Manikam, and was taken ina motor car 
about 9 o'clock at night to the office of the 
respondent Roy, which was the lower part 
of the house in the upper part of which 
Roy resided. The respondent Hla Tin had 
been employed as a clerk by Roy. After- 
wards he became a Lower Grade Pleader, 
and ashe was not well off and had no 
books of reference Roy allowed him to have 
a seat in his office. Now, on the night in 
question Roy was using his father-in-law's 
čar, and Roy took Vellu with him in the car 
to Hla Tiy’s house. Hla Tin was fetched 
from the house, and taken back in the car 
to Roy’s house. Vellu, Manikam, Hla 
Tin and Aung Myint were together in 
Roy’s office for sometime. What were 
they doing? They were preparing a draft, 
which was to be written out in Burmese 
by Hla Tin and then copied by Aung Myint 
in his own hand-writing of a recantation 
by Aung Myint of the evidence that he 
had given in the Magistrate's Court. 
According tothe evidénce of Aung , Myint, 
which I believe, he was told by Hla ‘Tin, 
no doubt on behalf of Vellu and Manikam, 
that if he would sign an affidavit in this 
sense op the. following morning he would 
receive Rs. 50. Jt is not disputed that 
while Vellu, Manikam, Aung Myint and 
Hla Tin were engaged in this nefarious 
occupation Roy, for some part of the time 
at any rate, was present. It appears, how- 
ever, that later on. Roy went upstairs to 
the apartments in which he lived, and 
that Vellu went out to E.Ba, the driver of 
the car that Roy ħad been using, and told 
him to wait and take Hla Tin home. After 
a time Hla Tin, Aung Myint and other 
persons came out of Roy’s house and went 
into the car. Hla Tin was dropped -at his 
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house, and Aung Myint was driven round 
the town and eventually spent the night in 
Vellu's motor boat. The following morning 
about 8 o'clock Aung Myint was taken to 
Hla Tin’s house, before the transaction was 
completed, however, the agents of Vellu 
and Manikam who were present, went away 
to procure the Rs. 50, and while Hla Tin 
was out of the room Aung Myint fled from 
the house, and gave information, to the 
Police. 

The participation of Hla Tin in this 
attempt to suborn the witness Aung Myint, 
in my opinion, is clearly established. 

In para. 3 of the respondent Hla Tin’s 
statement in the course of the present 
inquiry he stated: 

“Respondent admits that, at the request of Aung 
Myint, he did make a’ draft of an affidavit stating 
facts given by Aung Myint not knowing personally 
that Aung Myint was a prosecution witness still 
under cross-examination, under an honest belief that 
it was quite proper for him to do that work on 
payment of a fee.” 


Hla Tin stated that when he was fetched 
from,his house and driven by Vellu, and Roy 
to Roy’s house, he did not know what 
sort of document he was to be asked to 
write out, or that Aung Myint was a 
prosecution witness in the criminal pro- 
ceedings that had been taken against 
Vellu. I do not believe him. The story 
is incredible upon the face. of it. It is 
quite certain, to my mind, that Vellu 
and Manikam were determined to induce 
this lower grade Pleader to write out the 
document by which they hoped to destroy 
the value of the evidence which Aung 
Myint had given against them before the 
Magistrate, and that Hla Tin knew per- 
fectly well what was going on, and what 
he: was required to do. Everybody in 
Pyapon must have known about this da- 
coity and, in my opinion, it is idle to 
pretend that Hla Tin, who had a seat in 
the office of the pleader who had ap- 
peared for Vellu in the proceedings at 
Pyapon, was not fully aware of every- 
thing that had taken place, and of the 
reason why he was required to go to 
Roy's office on that evening. In my 
judgment having regard to the evidence 
at the enquiry and to the report of the 
District Magistrate, itis plain that Hla 
Tin was pepared to lend himself to Vellu 
for the purpose of assisting Vellu in his 
attempt to suborn the witness Aung 
Myint. He has proved himself quite 
unfit to be a member of an honourable 
profession, and the ordér of the Court 
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is that his name be struck off the Regis- 
ter of Lower Grade Pleaders. 


The case against the respondent Roy 
is somewhat different, and we have taken 
time to consider his case, I am bound 
to say that I doubt Roy’s honesty, and I 
entertain the gravest suspicion that he 
was a party to the attempt to tamper 
with the witness Aung Myint. To whom 
would Vellu and Manikam be likely to 
turn to carry out their wicked design, 
sooner than to their Pleader Roy who had 
defended Vellu in the proceedings at 
Pyapon? Vellu went to Roy’s house about 
8 o'clock on the night in question, and 
admittedly he asked Roy to take him in 
his car to fetch Hla Tin. They went in the 
car that Roy was using to Hla Tin’s house. 
Hla Tin was fetched and they returned to 
Roy’s house. It is common ground that 
in the course of that evening Roy took 
part in the discussion. with respect to 
Aung Myint’s recantation. I find it diffi- 
cult to believe that Roy kept himself at 
arm’s length ‘in connection with this 
design to suborn with Aung Myint. I 
cannot believe that Roy was disinterested 
in the matter. He must have wanted to 
know why it was that Vellu, his old 
client, was seeking out Hla Tin on that 
night. I cannot help thinking that it is 
more than probable that he asked Vellu 
what his object -was, and that Vellu 
told him exactly what he proposed to do, 
Of course, if Roy knew what was taking 
place and was cognizant of the scheme in 
hand, it necessarily follows that he was 
a party to the conspiracy to tamper with 
this witness. On his own admission he 
was present while the discussion as to 
this matter was going on, and Aung 
Myint stated at the trial and also in 
this deposition in the present enquiry that 
when he arrived at Roy's house the 
respondent Roy was there and that Roy 
spoke in English to Hla Tin “who wrote it 
down in Burmese”. If Aung Myint’s 
recollection is accurate in this connection, 
the respondent Roy must share the same 
fate as the respondent Hla Tin. It appears, 
however, from the evidence in the present 
enquiry of Mr. Abreu, the Sub-Divisional 
Police Officer, that after Aung Myint had 
fied from Hla Tin’s house on the next 
morning and had given information to 
the Police, he did not at that time state 
that Roy took any part in the transaction 
until after his statement had been taken 
down in Burmese by Hla Tin, and Hla 
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Tin had asked him to write it out himself 
and had promised to give him Rs. 50 if 
he would do so. Mr. Abreu in his evidence 
stated “as far as I remember, Mr. Roy 
intervened only after Hla Tin had written 
out a statement and asked him to sign 
it.” 

Now, what is the respondent Roy's story? 
It has been a ccnsistent one, and it is 
supported by his dirver E Baand by Hla 
Tin. It is that on the evening in question 
he was about to proceed in his father-in- 
law’s car from his house to the club; that 
“Vellu came to his house and asked him 
if he would drive him to’Hla Tin’s house; 
that he did so; that when Hla Tin ap- 
peared Vellu asked Roy if he would take 
them back to his house, in which Hla 
Tin also has his office; that, having 
dropped Vellu and Hla Tin at his house, 
he proceeded to the club; that he re- 
turned to his house about 10 o'clock where 
he found Vellu, Manikam and some other 
Indians, Hla Tin and Aung Myint, and 
Aung Myint copying out something in 
Burmese; and that Roy was told that 
Aung Myint was writing out a statement 
retracting what he had stated in the 
Magistrate’s Court. Roy then said and 
in this respect he is corroborated by Hla 
Tin, that he thought that such a state- 
ment was useless, and that if the witness 
proposed to retract what he had stated, 
he could do so in Court. 


The respondent Roy stated that he then 
went upstairs. He asserted that he took 
no part in this transaction, and that he 
did not order his car to stay outside the 
house on his return; much less did he 
order the driver to take Aung Myint for 
a drive round the town.” 


Now, the first matter which strikes me 
in this connection is this, that it would 
have been unnecessary to bring in Hla 
Tin at all, except perhaps for the purpose 
of drafting out some document in Bur- 
mese, if Roy, Vellu’s Pleader, was prè- 
pared to take part. in this iniquitous 
scheme, `` 

The next matter upon which I think it 
is necessary to comment is that Roy’s 
story is not inconsistent with the testi- 
mony. of Mr. Abreu in connection with 
what Mr. Abreu stated that Aung Myint 
had told the Police after he had given 
information to them on the following 
morning; and, further, the driver E Ba 
stated that after Roy had returned from 
the club and had gone into the house it 
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was Vellu who came out and asked him to 
wait in order to take Hla Tin home. 

We have anxiously considered this case 
so far as the respondent Roy is concerned. 
Suspicion, however grave, is 
proof is another, and I am not disposed to 
take away a man's livelihood on the ground 
that he has been guilty of professional 
misconduct unless the proof of his delin- 
quency is free from doubt. I think that 
the respondent Roy has cause to be grate- 
ful to the learned Advocate who appeared 
for him, because Mr. Rafi has succeeded in 
persuading the Ovurt that it might not 
be safe to act upon the assumption that 
it has been proved that Roy was a party 
to this wicked scheme. 

The Sessions Judge, in forwarding the 
report of the District Magistrate, observed 
that in his opinion the case against Roy 
“was not quite free from doubt”. After 
carefully considering the case in all its 
bearings, we are prepared to give the 
respondent Roy the benefit of the doubt 
but beyond that I am not prepared to 
go. My learned brother and I regard 
the respondent Roy’s conduct as highly 
suspicious, and it has necessitated the 
presence of the learned Government Ad- 
vocate in the proceedings before us, In 
these circumstances the respondent Roy 
submits to any order that the Court 
deems fit to pass, and we direct that 
the respondent Roy do pay the costs of 
the learned Government Advocate which 
we asses at ten gold mohurs, but we 
refrain from taking disciplinary action in 
his case. 

Mya Bu, J.—I agree. 

N. Order accordingly. 





ALLAHABAD HIGH COURT ' 
Civil Revision Application No. 98 of 1934 
December 18, 1934 
RacHapau SINGA, J. 
SUMESHAR BIND anp òTHERS— 
DEFENDANTS - APPLICANTS 


versus . 
BALDEO SAHU AND OTAERS— PLAINTIFFS 
—OPeosite PARTIES 


Civil Procedure Code (Act V of 1908), s. 2 (11)— ` 


Legal representative — Person who. would have got 
estate of deceased—Creditór, whether entitled to 
decree against surviving brother of deceased without 
proof that deceased has left any assets—Hindu Law— 
Joint family. . 

A person on whom the estate of the deceased 
devolves, would be the legal representative. If the 
deceased had left an estate then the surviving 
members of joint faimly would certainly be his 


one thing, 


legal representatives. A creditor of the deceased co- 
parcener is entitled to a decree against the surviving 
brother of the deceased without giving any proof 
that he has got possession over any property be- 
longing to the deceased, When he applies for the 
execution of his decree, then the question will come 
up for’ consideration whether the deceased has left 
any assets. Ifthe decree-holder can prove that the 
surviving co-parcener got any assets then he would 
be entitled to execute his decree against surviving 
co-parcener or co-parceners. Tamiz Bano v. Nand 
Kishore (1), relied on 
C. R. App. against an order of the Small 
Cause Oourt, Judge, Gorakhpur, dated 
August 10, 1933. ; i 
Mr. A. Dharam Das, for the Applicants. 
Messrs, Harnandan Prasad and H. P. 
Sen, for the Opposite Parties. a 
Order.—This is a revision application 
by the defendants arising out of a suit 
instituted by the plaintiff to recover a sum 
of money. One Ram Sunder had executed 
a pro-note in favour of the plalintiff. He 
died. The defendants are the brothers of 
Ram Sunder, deceased. The plaintiff 
instituted a suit against them to recover 
the amount due on foot of the pro-note. 
Several pleas were taken in defence, but 
it is not necessary to refer to them. The 
learned Judga of the Court below found 
that the execution of the pro-note was 
proved. He held that Ram Sunder and his 
brothers constituted a joint family and 
therefore the brothers were legal represent- 
atives of the deceased. The suit was 
decreed against them to the extent of the 
assets of the deceased which might be prov- 
ed to have come into their hands. Threé 
of the defendants have preferred this revi- 
sion application against the decree made 
by thé Court below. The only question for 
determination in this case is as to 
whether or not the brothers of the deceased 


‘ean be said to be his legal representatives 


against whom a decree could be passed in 


‘respect of the amount borrowed by him. 


I have considered this question. It ap- 
pears that there are conflicting decisions 
on this point. Some High Courts have 
held that the members of the joint family, 
who succeed tothe family estate by survi- 
vorship are not legal representatives of the 
deceased inasmuch as they take the holder’s 


‘estate by survivorship and not by succes- 


sion. On the other hand, some High Courts 
have held that they are the legal represent- 
atives of the deceased co-parcener within 
the meaning of s. 2, sub-cl. 11, Civil Pro- 
cedure Code. It may be necessary some 
day to have a Full Bench decision on this 
point. But Iam not inclined at present 
to refer this mattter to a larger Bench in 
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-view of the opinion expressed in a ruling of 
this Court in Tamiz Bano v. Nand Kishore 
(1). In that case it was held that: 

“A decree could be had against the legal repre- 
sentatives of a deceased debtor whether they had any 
assets of the deceased in their hands or not. How 
the decree, when obtained, was to be executed was 
a matter to be ascertained thereafter.” 

' The principal question which is to be 
considered is whether the brothers of a 
deceased person in a joint family can be 
said to be his legal representatives. In the 
Civil procedure Code, ins. 2, sub-s. 11 
“legal representative” has been defined thus: 

“Legal representative means a person who re- 
presents the estate of a deceased person, and in- 
cludes any person who intermeddles with the estate 
ofthe deceased and where a party sues or is sued 
in representative character, the person on whom 
the estate devolves on the death of the party so suing 
or sued.” 

This definition means that a person on 
whom the estate of the deceased devolves, 
would be the legal representative. If the 
deceased had left an estate then the sur- 
viving members of joint family would 
certainly be his legal representatives. In 
the case before me the deceased and his 
brothers were joint in an estate and there- 
fore cn the death of the deceased his sur- 
viving brothers would be his legal repre- 
sentatives in law. It was contended on 
behalf of the applicants that in this case 
there was no proof that the deceased had 
left any estate, and therefore it could not 
be said that his brothers are his legal re- 
presentatives. It however appears to me 
that this question would have to be decided 
later on. The plaintiff is not under any duty 
to prove, before he can get a decree, that the 
persons named by him as the legal repre- 
sentatives got any estate of the deceased. 
All that he has to show, inorder to get a 
decree, is that the person whom he is suing 
would have got the estate of the deceased, 


if he had left any. Now if the deceased- 


had left any estate then his brothers would 
have been his legal representatives. The 
plaintiff was therefore entitled to maintain 
a,suit against them without giving any 
proof that they were in possession of any 
property of ‘the deceased. My view is that 
a person who would have got the estate of 
the deceased will be deemed to be his legal 
representative. A creditor of the deceased 
co-parcencer is entitled to a decree against 
the surviving brother of the deceased 
without giving any proof that he has got 
possession over any property belonging to 
the deceased. When he applies tor the 

(1) 101 Ind. Oas. 507; A I R 1927 All. 459; 49 A. 
645; 25 A L J359% ` 
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execution of his decree, then the question 
will come up for consideration whether the 
deceased has left any assets. If the decree- 
holder can prove that the surviving co- 
parcener got any assets then he would be 
entitled to execute his decree against 
surviving co-parcener or co-parceners, 

It is perfectly correct that the surviving 
co-parceners ina joint family estate take 
the estate on the death of one of the 
co-parceners by right of survivorship and 
not by succession. That proposition can- 
not be disputed. The plaintiff in the case 
before me does not and cannot contend 
that in respect of the joint family estate 
the defendants can be treated as legal re- 
presentatives of the deceased. The plaintiff 
desires a decree against the estate which 
the deceased might have held separately. 
In respect of the separate estate of the 
deceased, his brothers who constituted a 
joint family along with him would be his 
legal representatives within the meaning 
of s. 2, sub-cl. 11, Civil Procedure Code. 
For the reasons given above, I hold that 
the judgment of the learned Judge of the 
Oourt below must be confirmed. I dismiss 
the revision application with costs. 

D, Application dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 

Civil Revision Petition No. 328 of 1934 
February 14, 1935 
Mie Anman, A. J.O. 

SHOP or HAJI MIAN FAIZ 
MUHAMMAD PIR BAKHSH—PLAINTIFFS 
— PETITIONERS 


VETSUS 
MUHAMMAD ZAMAN KHAN— 
DEFENDANT— RESPONDENT 

Evidence Act {I of 1872), s, 34—Suit for price 
of goods—Plaintiff cannot get decree on account 
books unsupported by other evidence—Corroboration, 
necessity of. 

Where in a suit for price of goods taken by 
defendant from plaintiff's shop, the defendant denies 
all liability, the plaintiff's books of account do not 
afford a conclusive proof of the liability. The 
plaintif cannot get a decree on his books of 
account only unsupported by other evidence, 


C.R. P against the order of the Judge, 
Small Cause Court at Kohat, dated May 7, 
1934. 

Mr. K. Abdul Wahab, for the Petitioner. 

Order.—This is a petition for revision 
against. the order of Judge, Small 
Cause Court, Kohat. The petitioner had 
sued the respondent for the recovery of 
Rs. 67-12-6. Respondent denied all liability 
and the petitionér was put to proof. He 
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produced his Munim who put his hooks 
in Court. He also produced another 
employee of his who got miserably mixed 
ap im cross-examination with regard to 
the time when the respondent took the goods 
from the shop of the petitioner. 

The trial Court dismissed the suit on 
the ground that 

(a) Plaintiff did 
witness box. 

(b) Entries in his books did not bear the 
signature of the defendant. 

(c) Plaintiff did not possess any other 
writing of the defendant in support 
of the claim, and 

(d) Plaintiff's books of account were 
not regular and at any rate not 
conclusive. 

In my opinion ground (a) does not hold 
good because the Munim did appear on 
behalf of the plaintiff. Grounds (b) and (e) 
are very cogent. As to ground (d) I must 
say thatthetrial Oourt had no justification 
in describing the books of account of the 
plaintiff to be irregular. I have carefully 
examined the record. There is nothing 
to justify this condemnation of the books. 
But I do agree with the trial Judge that the 
books of account do not afford a conclusive 
proof of the liability. Nay, I must go 
further and state that, taking the words 
of s. 34, Indian Evidence Act, into con- 
sideration books of account “shall not alone 
be sufficient evidence to charge any 
person with liability”. 

In fact all that has to be decided in 
such cases is whether anything else has 
been brought on the record to corroborate 
the books of account and thus to establish 
the plaintiff's case. There is nothing in the 
shape of proof to that effect. Even the 
Munim has not testified that he had a 
personal knowledge of the transaction 
entered in the behis of the plaintiff. The 
result is that the plaintiff wishes to get 
a decree on his books of account only. nn- 
supported by other evidence, and this he 
cannot on a plain reading of the -statute 
itself. I dismiss his petition for revision 
on this ground, viz., that sufficient proof 
has not been brought on the record to 
prove that the defendant had taken the 
goods from the plaintiff, x r 


not appear in the 


N. Petition dismissed. 
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PATNA HIGH COURT -- 
i Full Bench 

Civil Appeal No. 250 of 1934 

_ April 10, 1935 - 

WORT, MUHAMMAD NOOR AND 
AGARWALA, JJ. 

ATUL KRISHNA ROY—APPELLANT 
versus 
Lala NANDANJI—RESPONDENT 

Hindu Law—Debts—Suit and decree against 
father alone, after partition—Death of father— 
Liability of sons—Civil Procedure Code (Act V of 
1908), ss. 53, 50, 52—Partition—Suit by minor for par- 
bition decreed—Partition, when effected, 

Per Muhammad Noor and Agarwala, JJ.—(Wort J. 
Contra). Where after a partition between father 
and sons has been effected a suit is filed against 
the father alone and decreed, and the father dies, 
though the sons are liable for prepartition debts 
of the father, the decree against the father 
alone cannot be executed against the separate 
shares of the sons. To such a case ss, 50, 52, 53, 
Civil Procedure Code, have no application, 
Ram Ghulam Singh v. Nand Kishore Pershad (11), 
dissented from. [p. 64, col. 1.] 

Oase-law reviewed.] 

er Wort, J.—The son's share is liable under_ 
8, 53, Oivil Procedure Code, and no separate 
action against the son is necessary. [p. 59, col, 2.] 

[Oase law reviewed |] 

Per Noor Muhammad and Agarwala, JJ.—Hindu 
sons are liable for a personal debt contracted by their 
father before partition and not satisfied by him 
even after partition and during the lifetime of 
the father. Ram Ghulam Singh v.Nand Kishore 
Pershad (11), dissented from, E 

Per Agarwala J.—Where a partition suit by a 
minor is decreed, the partition is effective from 
the date when the suit was instituted, i 

[Case law referred to.] . 

Messrs. P. R. Das, A. B, Mukharji, S.S. 
Rakshit and S. K. Roy, for the Appellant. 

Messrs. K. P. Jayaswal, Mahabir Prasad 
and Harinandan Singh, for the Respon- 
dent. 

Wort, J.—The following question, upon 
which the appeal depends, was referred for 
the decision of this Full Bench. Whether 
the property ot the defendants is liable to 
be taken in execution under s. 53, Civil 
Procedure Gode, as being the property in 
the hands of a son who is liable under the 
Hindu Law for payment ofthe debt of his 
deceased ancestor ? 

The facts-out of which the appeal arises 
are these. The father of the. respondents 
was the tenant of a houseowned by the 
appellant the rent of which fell into arrears 
from April 1930 to January 1931. The house 
was occupied by the respondents as minor 
sons and by their father. In November 
1930 a partition suit was instituted by one 
of the minor sons through his maternal 
grand-father which was compromised on 
March 23, 1931, and a decree was made on 


the basis of the compromise on April 11 
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1931. In the meantime, that is, on January 
28, 1931, a suit was commenced by the 
appellant against the father for a sum of 
Rs. 1,095 being ten months’ rent. This suit 
was compromised on August 12, 1931. Two 
sums were paid as instalments of the com- 
promise amounting to Rs. 350 one in August 
1931 and the other in March 1932. It was 
in the year 1932 that the father died. In 
May 1932, the sons were substituted on the 
record of the execution case and their pro- 
perties attached. Asthe debt accrued due 


prior to the partition, the question arises” 


whether in the events which have happened 
the properties which the sons (the respon- 
dents) obtained in the partition are liable 
to be taken in execution for the satisfaction 
of the father’s debt after partition. : 

_ The learned Judge in the Court below in 
dismissing the decree-holder’s appeal from 
the decision of the Munsif has considered 
the question of the properties clainied by the 
respective parties in the partition suit and 
has come to the conclusion that no provi- 
sion was made for payment of the father’s 
debt. He has also arrived at the conclu- 
sion that the Manbhum property which 
was allotted to the father in the partition 
would be sufficient to pay the judgment- 
debt and which property is admittedly 
liable to be taken in execution as having 
come into the hands of the sons as the legal 
representatives of the deceased. 

It has been contended in this case, and 
the contention is supportedto some extent 
by authority, that as the partition made no 
arrangement for the payment of the debts of 
the father, the partition was not bona fide and 
therefore, could be ignored by the decree- 
holder in which event the property would be 
the joint family property coming to the sons 
by survivorship, and, as such, it would be 
admittedly liable to be takenin execution. 
A passage from the Mitakshara has been 
relied upon, to the effect that in a partition 
the property to be partitioned is that which 
remains after payment of the debts. I am 
unable to hold that that passage, which deals 
merely with the division ofthe property, 
justifies a finding that where no such pro- 
vision has been made, the mere fact would 
entitle the Court to hold that the partition 
could be ignored as not being bona fide, 
but the point may be putin another way 
as will appear later. The learned Judge 
in the Court below in this case has not came 
toany definite finding with regard to this 
matter and the point has not been seriously 
pressed. I would, therefore, consider the 
question which is one of some difficulty, 
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namely, that onthe basis of there having 
been a partition, the property now sought to 
be taken in execution was the property 
which fell to the share of the sons (the 
respondents in that partition) and that the 
debt for which execution is sought accrued 
due prior to the partition. The words of 
s 53, Civil Procedure Code, I have already 
stated. ‘The question is, whether this was 
property in the hands of the sons which 
under the Hindu Law was liable for the 
payment of the debt of the deceased. 
Section 53 is read in conjunction with ss. 50 
and 52 of the Code. Section 50 provides: 
“Where a judgment-debtor dies before the decree 
has been fully satisfied, the holder of the decree may 
apply to the Court which passed it to execute the 


game against the legal representative of the 
deceased ” 


ands. 53 defines thatthe property which 
is liable to pay the debt under the Hindu 
Law, of the deceased, must be deemed to be 
the property which has come into the hands 
of the son or other descendant as his legal 
representative. The matter has , been 
discussed at considerable length in a large 
number of cases some of which I propose to 
refer to later. Some of these cases take the 
view that liability which is based upon the 
pious obligation of a Hindu son to pay his 
father’s debt which is not tainted with 
illegality or immorality ceases on parti- 
tion. Others take the view that although 
the liability does not cease, it can only be 
enforced by joining him in the action and 
obtaining a decree against him. There are 
other cases which deny the liability to the 
property of the sons in any sense, whether in 
execution orin action. Itis quite obvious 
that the application of s. 53, Civil Procedure 
Code depends upon whether at the death— 
in point of time of the death of the father— 
that particular property was liable to be 
taken in execution after partition or whether 
immediately before his death the deceased’s 
property was liable to be taken in execu- 
tion. There are certain propositions of law 
of which there could be no doubt: 

“(1) The undivided share of a son of a joint Hindu 
family is liable to be takenin execution of a decree 
obtained against the karta or manager where the 
debt was for legal necessity; (2) that the liability in 
the case of a son whois the member of a joint 
Hindu family extends to the personal debts of the 
father so long as they are not tainted with illegality 
or immorality; and it follows fromthe decision of 
the Privy Council in Brij Narain v. Mangla Prasad 
(1), that this liability of the son's share is not 
dependent upon whether the father is dead; (3) that 

Q) 77 Ind. Cas. 689; A I R 1924 P © 50; SI IA 
129; 46 A 95; 21 A L J934; 46MLJ 23; 5 PLT 
l; 280 W N 253; (1924) M W N 68; 19 LW 72; 
2Pat.L R 41; lJOO& AL R 82; 33 ML T457; 
26 Bom. L R 500; 110 LJ 107; LOW N 48 @ 0). 
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the father is entitled to alienate the undivided share 
of the son for antecedent debts so long as they are not 
tainted with illegality or immorality; (4) that the 
father is not entitled to alienate the son's share after 
partition.” 

The fourth proposition is generally accepted 
on fundamental principles. The second 
half of the proposition No, 2 is not generally 
accepted in its widest application. Those 
who donot accept it say that the father’s 
right to alienate the son’s share is one 
thing, but that the pious obligation of the 
son to discharge his father's debt is quite 
another matter;in other words, they do not 
co-exist. The father’s right to alienate 
exists obviously during his life-time; but 
the obligation of the son does not then 
exist, but only comes into force when the 
father dies and can no longer alienate the 
property. With the exception of the 
Lucknow Chief Court, this matter in its 
present form has never been decided either 
in India or by their Lordships of the Privy 
Council. 

In dealing with the matter on principle it 
is argued on behalfof the respondents, the 
sons, that the test to be applied is whether, 
had the father been alive, he could alienate 
the son’s share and whether the creditor's 
and the father’s rights were co-extensive, 
and, if it be said in any particular circums- 
tances that the father had no right to 


alienate the son's share, then necessarily it - 


would follow that the creditor had no right 
to seize the son's share in execution. 

The appellants, however, contend that 
that is not the test to be applied. The 
liability of the son is not to the creditor: the 
father’s right to alienate may have gone, but 
the son’s liability under the pious obligation 
may continue. The pious obligation of the 
son is the basis of both the father’s right to 
alienate and the creditor's right to seize the 
property. It does not solve the matter 
perhaps by saying that the question to be 
decided is, what isthe nature of the obliga- 
tion of the son and to what does it extend ? 
Many of the authorities, if not most, have 
dealt with the question of the liability of 
the son's sharein cases in which the father 
was living, and some, in which the point has 
been decided against the liability of the 
son, have solved the question by holding 
that the pious obligation of the son did not 
arise in the life-time of the father as I have 
already stated. Butin my judgment it is 
clearly insufficient to hold that the pious 
obligation of the son arises in the life-time 
of the father if itis to be held that after 
his death the son’s share is liable even after 
partition. 


“196; 39 A. 437; 
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In one of the earlier cases dealing with 
this matter, Krishnasami Konan v. 
Ramuasami Ayyar-(2), the learned Judge 
dealing with the matter seems to think that 
the test to be applied was whether the 
father at the moment of the execution could 
have sold the property in discharge of his 
personal debt. That is the test which, as I 
have already stated, seems to be generally 
applied. 

Mr. Mahabir Prasad strongly supported 
the dissenting judgment of the Full Bench 
of the Madras High Court reported in 
Subramania Ayyar v. Sabapathi Ayyar 
(3), holding that Brij Narain v. Mangla 
Prasad (1), had not dissented from the view 
that the pious obligation of the son did not 
arise until tha death of the father, and con- 
tended that all that their Lordships of the 
Privy Council said in that case was, that 
the son’s share was open to be taken in 
execution during the life-time of the father 
which itissaid is a very different thing. 
In the first instance I can see no way out 
of holding that the decision of their Lord- 
ships of the Privy Oouncil must be taken 
to have held that the pious obligation of the 
gon arose during the life-time of the father. 
If there were nosuch pious obligation in 
the son, then how comes into existence the 
right of the father to alienate that share ? 
Lord Shaw in Sahu Ram Chandra v. Bhup 
Singh (4) stated that: 

“the pious obligation resting upon the sons and 
grandsons to discharge this debt is in practice worked 
out by giving effect toany mortgage or sale of the 
family property.” 

This statement of Lord Shaw has been 
used by Mr. Mahabir Prasad in support of 
his contention, and it is argued that when 
their Lordships of the Privy Council in 
Brij Narain v. Mangla Prasad (1) 
held, that the rule is not affected by the 
question whether the father is alive or 
dead, they were dealing with the father's 
right to alienate the property and not 
the pious obligation of the son, upon 
which it rested. For myself I cannot see 
the distinction, nor am I able to hold that 
Brij Narain v. Mangla Prasad (1), decided 
that although the right to alienate the 
property existed, the pious obligation of 
the son did not. It is impossible to hold 

(2) 22 M. 519; 9 M L J127. 

(3)- 110 Ind. Gas. 141; A I R 1928 Mad. 657; 51 M. 
361; (1928) M W N 346; 27 LW 688;64 M LJ 
726 (F B) ° 

(4) 39 Ind. Oas. 280; AIR 1917 PO 61; 44 IA 

21 O W N68; LPL W 557; 
19 Bom. LR 498; 26 O L JA 


15 ALJ 487; : 
(1917) M WN 439; 2 MLT 22. § 


33M LJ 14; 
L W 213(P 0) 
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that one exists without the other. Erom 
one point of view—the point of view of 
the case that we have to decide—it may 
be immaterial whether the piousobligation 
of the son arose during the life-time of 
the father or not. Itis clear that in the 
events which have happened, the pious 
obligution in this case existed and the 
question that comes to be determined is, 
whether pious obligation of the son goes 


- with the right of the father to alienate? 


J do not think it is fundamentally true 
that the father’s power to alienate is co- 
extensive with the pious obligation of the 
son, the former depending upon the latter. 
However, if the pious obligation of the son 
arose during the life-time of the father, the 
question immediately arises, what has hap- 
pened to put an end toit? Can it possibly 
be said thatthe loss by the father of the 
right to alienate disposes of the ` pious 
obligation of the son? If that were true, 
it would seem to follow that the pious 
obligation of the son arises by reason of 
the father's power to alienate and not 
vice versa because we knowthat the father’s 
power rests upon the pious- obligation of 
the son and not otherwise. It seems to 
me to be quite immaterial that the Courts 
have turned what wasa moral obligation 
into a legal obligation conditional apon 
the son's receiving property of the joint 
family. It is not the death of the father 
that causes the pious obligation of the son 


to rise. Canit possibly be said that the 
son can rid himself of the obligation by 
entering into a partition with his 
father ? 


It has been argued that the son was 
under no obligation to the creditor; his 
obligation was to the father, and therefore 
there was no cause of action which accru- 
ed to the creditor against the son. Those 
cases in which the son has been joined as 
a party to the action in the life-time of 
the father, have been explained by stat- 
ing that it was for the. purpose of allow- 
ing. the son to question in the action the 
validity of the debt, either as to its 
existence or as toits character. It is true 
that the creditor could take the son’s share 
in the joint family property in execution 
without making the son a party to satisfy 
a decree for personal debt: Nanomi 
v. Madan Mohan (5). But in continuation 
of this argument it is said that the 
father was nothing more than an interme- 
diary between the creditor and theson 


(5) 13 ©, 21; 13 I Ai; 4Sar. 682; 10 Ind: E 
161 {P 0), a ‘ ° a 
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and that only through him could the obli- 
gation to the sun be enforced. But even 
after the death of the father, in cases 
where no decree hed been obtained 
against the father, it seems to be recognized 
by some authorities in Madras that an 
action could be brought against the son 
to enforce the son's liability, Aninstance 
of thisis the case of Periasamiv. See- 
tharama (6). Thatwas a case in which 
although there had been a decree against 
the father who had died subsequently 
another action was brought against his 
brothers and sons to enforce the plaintiff's 
claim. The action against the brothers 
was dismissed, but a decree was obtained 
against the sons; and, asthe judgment 
appears to deal with the matter on the 
basis of pious obligation of the son, it 
seems to be clear that if was nota joint 
family debt, Exactly what the cause of 
action was does not appear, but as I have 
said the liability was based on pious 
obligation of the sons of the original 
judgment-debtor. The matter under dis- 
cussion in that Full Bench decison was 
the question oflimitation and the point 
which I have raised was neither mentioned 
nor argued; it appears to have been as- 
sumed. It has been argued by Mr. Das 
that the pious obligation of the son to 
pay the father’s debts and the obligation 
of the sons as members of a joint family 
to pay the joint family debts are on the 
same footing and in neither case is ita 
personal liability of the sons, the reason 
for the obligation only- being different. 
To come back tothe actual point under 
discussion the matter may be stated in 
this way; during the life-time of the father 
the obligation of the son exists, worked 
out as Lord Shaw has stated, by the father 
having the power to alienate the property in 
dis charge of that debt. After the father's 
death the obligation continues and indeed 
from the view expressed by the dissent- 
ing Judgesof the Full Bench of the 
Madras High Court the pious obligation of 
the son arises for the first time, that so 
long as the debt exists, it is obvious that 
the obligation continues an obligation 
stated by their Lordships of the Privy 
Council depending not on the nature of the 
property but on the nature of the debi. The 
actual point in issue may be expressed in 
the form of a question. What puts an end to 
the obligation of the son? The answer to that 
ig, as I have said, discharge of the debt. 
And the further question is to be asked 
(6) 27 M. 243; 14M LJ 84 (FB,) 
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what other circumstances will discharge 
that obligation ? The answer to the ques- 
tion putin that form seems to be inevit- 
able that nothing but the payment of the 
debt will discharge the obligation. AsI 
have already said,the matter is disposed 
of by some of the decisions holding that 
unless provision is made for the debt in 
a partition (which in a sense is a discharge) 
the partition of the joint family property 
is not bona fide. I have the difficulty, 
which Iindicated in the earlier part of my 
judgment, in accepting this for the reason 
that the learned Judges who have decided 
the matter on that footing have held that 
the partition does not affect the liability of 
the son. But to say that a partition is not 
bona fide unless provision is made for the 
debt, seems to me tocarry with it the 
proposition that the partition may put the 
property otherwise liable beyond the reach 
of the creditor. I would prefer the view 
that itis not a question of whether the 
partition is bona fide or mala fide, but it is 
a question of the obligation of the son 
to the extentof the property in his hands — 
an obligation which cannot be got rid of 
unless there is an actual discharge of the 
pious obligation by payment of the debts. 
In agreement with the Judges of the 
Madras and the Bombay High Courts TI 
cannot see how a father’sdebt, which in 
one sense isa charge (not strictly so) on 
the joint family property can be got rid of 
by the comparatively easy transaction of 
partition. There seems to be no way out 
of this position. Very little assistance is 
got from the quotation of the text; reference 
has been made to Colebruok’s Mitakshara, 
Chap. I, s. 3, placitum No. 1, dealing 
with division of property and of debts to 
the effect, that the sons are to divide the 
property and debts of their father. The 
words are “Let sons divide equally both 
the effects and the debts after the (demise 
of their two parents).” 

This merely emphasises the point I 
made a moment ago with regard to the 
obligation of the sonto pay the debts of 
the father. 

Dealing with the authorities, in the Full 
Bench decision of the Madras High Court in 
Subramanita Ayyar v. Sabapathi Ayyar 
(3), the Chief Justice in delivering 
the dissenting judgment against the view 
that the son’s share was liable, did not 
state hie reasons apart from saying that 
the pious obligation of the son should-not 
extend beyond the point to which the 
case is Carried and that the father’s power 
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to partition: the property, and thus to put 
an end to the father's ability to alienate 
or charge any part of the property, seems 
to carry with it the proposition that when 
once the property has been partitioned the 
creditors cannot seize it, Srinivasa Ay- 
yangar, J., appears to have based his 
decision on his interpretation of Brij 
Narain v, Mangla Prasad (1), that their 
Lordships of the Privy Oouncil did not 
say that the pious obligation to pay the 
father’s debt arose in the lifetime of 
the father. But that is a view that I ` 
cannot hold, and, with great respect to 
the learned Judge, his decision, so far 
as it was based upon that view of 
Brij Narain v, Mangla Prasad (1), seems to 
be-unsound. The principal judgment of the 
Court in that case considers it necessary to 
join the son as a party tothe suit and 
proceeds to decide in favour of the son's 
liability on the ground that it would 
be difficult to see on what principle the 
creditor would lose the right to seize the 
son’s share simply because subsequent to 
the incurment of the debt the father and 
the son effected a partition among them- 
selves. The same reason is given bythe 
other learned Judges holding that the pro- 
perty of theson was liable. The Bombay 
decision in Annabhat Shankarbhat v. Shivap 
pa Dundappa (7), related to a trade debt in 
connection with an ancestral business, but 
the case does not appear to proceed on the 
basis of the joint family liability, but on 
the pious duty of the son to pay the 


‘father's debt. Patkar, J., quotes Chapter I, 


verse 2 of Narada: 

“Therefore where the father is dead, sons 
should pay the debt each according to his share 
when they are divided, or, if undivided, it 
should be paid bytheone who holds the lead (in 
the family).” i 


Reference has been made to certain 
authorities including Brij Narain 
v. Mangla Prasad (1), and the 
earlier decision of the Madras 


High Court reported in Ramchandra v. 


- Kondaya Chetty (8), where the matter was 


not discussed in any detail, Baker, J., des 
ciding the matter very largely on the 
ground that.,the device of partition could 
not be held toentitle the son to escape 
liability: Kulada Prasad Pandey v. 
Haripada Chaitarji (9), dealt with the 
same matter but the disruption of the 
family there depended upon the fact that 

(7) 110 Ind. Oas. 269; A I R 1998 Bom. 232; 52 B., 
376; 30 Bom. L R 539. 

(8) 24 M. 555, 

D 17 Ind, Cas. 257; 40 C. 407; 16 OL J 31; 
17 O W N 102. 


- the suit was against 
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some ofthe sons had been converted to 
Christianity. The second defendant there 
in the action had been converted to Chris- 
tianity in 1896 and ceased to be a member 
ofthe joint family and the Court held that 
he was not bound by the conveyance of 
March 19,1900, but that he was liable to 
pay the debts of his father accruing prior 
to the date of conversion. The matter, 
therefore, again was not discussed in detail. 
The Lucknow Oourt in Raghunandan 
Pershad v. Moti Ram (10), has also decided 
in favour ofthe liability of the son’s share 
after partition the substance of the judg- 
ment of the Chief Justice being that from 
the principle as laid down in Brij Narain 
v. Mangla Prasad (1), thatthe family pro- 
perty is liable in execution to satisfy a 
decree on a debt incurred by the father as 
manager ofthe joint family, it is clear 
that where the other members are the sons, 
the property will remain liable even if 
it is subsequently partitioned and the acts 
ofthe members of the family cannot divest 
the members of that liability. 

I do not propose to refer in detail to 
the earlier decisions of the Mardas High 
Court particularly as they have been dealt 
with by the Full Bench decision of the 
same Court towhich I have referred. The 
principal decisions are Krishnasami Konan 
v. Ramasami Ayyar (2), and Ramchandra v. 
Kondaya Chetty (€), the learned Judge of 
the Full Bench differentiating the two 
cases by holding that one was an action 
for a personal debt and the other for a 
family debt. There was a further distinc- 
tion that in one case the execution wag 
against the son's shareon a decree passed 
against the father alone while in the other 
both father and son. 
This leads me to the point which is the 
alternative case ofthe respondent that in 
these particular proceedings the sons’ share 
cannot be taken as the sons were not 
parties tothe suit and unless a decree is 
passed against them, it is contended that 
their share is not liable. This view seems 
to have been assumed by the Full Bench 


. decision of the Madras High Court report- 


ed in Subramania Ayyar v. Sabapathi 
Ayyar (3). The question did not strictly 
arise inthat case because the sons had 
been made parties, and: the only question 
for consideration was whether in those cir- 
cumstances the sons'share could he taken 
in execution. 

(10) 119 Ind. Cas, 449; AIR 1929 Oudh 406; 6 


© W'N 689; Ind. Rul. (1929) Oudh 529; 6 Luck, 
497 (F B). i 
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The reason for this argument is difficult 

to appreciate. Under s. 53, Civil Procedure 
Code, what is liableto be taken is the 
property which is liable under the Hindu 
Law forthe payment of the debts of the 
deceased andifit is once decided that 
partition makes no difference and that the 
sons’ share is liable, the question seems to 
be answered andthe matter of procedure 
hardly comes into question. One of the 
reasons for the enactment of s. 53 appears 
to be to avoid the necessity, of a separate 
suit, although one of the main reasons for 
that section was to meet the case set up 
by sons that they had taken by survivor- 
ship and the Codeonly applied to those 
cases in which property had come inlo the 
hands of a person by succession. This 
point seems tc be dealt with, although not 
perhaps expressly, in Nanomi v. Madan 
Mohan (5). In the words of Lord Hob- 
house ; 
“all that the sons can claim is that’. ...they ought 
not to be barred from trying the fact of the 
nature of debt in a suit of their own. Assuming 
they have such a right, it will avail them nothing 
unless they can prove that the debt was not such as 
to justify the sale." 

In that case the sale was by an ancestor 
and it was not acase of a personal debt 
of the father, but the principle underlying 
the case seems to be the same. Indeed 
under s. 53, Civil Procedure Code, the very 
question and the only question which could 
arise ina suit against the son does arise 
and can bedetermined. To repeat in 
other words, if the sons’ share is prima facie 
liable the most that the sonscan claim is 
the opportunity ofa trial of the question 
as to whether the debt was tainted with 
immorality or illegality, and because of 
that right I see no justification for holding 
on principle, that it is necessary to join 
the sonsinan action before their share 
becomes liable. To reiferate what I have 
already said, itseems to me quite clear 
that when once itis held that a partition 
cannot relieve the sons’ share from being 
seized in execution it naturally follows 
that. a decree against the sons is unnaces- 
sary. 

But it is said that the property which is 
deemed to be property which has come 
into the hands of the son or other descen- 
dant as his legal representative within the 
meaning of s. 53 is such property as the 
father could havesold in discharge of his 
debts. It is argued that it is clear that 
after partition the father could not have 
alienated the property in discharge of a 
pre-partition debt or any debt, it cannot 
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‘be deemed to be property which was liable 
for the payment of the debt of the deceased 
ancestor within,the meaning ofs. 53. In 
my opinion thisis nothing more than the 
old argument on the main point in this 
case expressed in other words and it is 
what Ihave with great respect considered 
to be the fallacy which underlies the 
dissentient judgments of the learned Judges 
in the Full Bench case in the Madras 
High Court. The right of the creditor to 
take the property of the son doesnot de- 
pend upon the power of the father to 
alienate that property and as I have. en- 
deavoured to point out in reference to the 
judgment of the Madras High Court, in 
Brij Narainv. Mangla Prasad (1), if the 
right to alienate existed in the father, the 
pious obligation on the part of the son must 
pe held to exist at the same time. 

Again as Lord Shaw said in Sahu Ram 
Chandra v. Bhup Singh (4), the power of 
the father to alienate property was the 
method by which the pious obligation of 
the son was worked out. The obligation is 
the substance, the alienation is merely pro- 
cedure. It may well bethat the pious 
obligation exists without the concomitant 
power of the father to alienate. In this 
connection I must refer to what I have 
described asthe fourth proposition in the 
earlier part of my judgment, that is the 
father is not entitled to alienate the son’s 
share after partition. It is argued that 
this determines the matter, bul in my 
judgment it does not. Quite apart from any 
questions of Hindu Law it is trite law to 
state that a person is not entitled to sell 
or alienate property which is not his own 
and that is a reason why a father cannot 
alienate a property which has ceased to be 
his by partition. It has nothing todo with 
Hindu Law butit is an ordinary funda- 
mental rule applicable to any branch of 
law. But although by partition the father 
has ceased to be able to alienate property, 
the pious obligation continues as I have 
ventured to state onthe main point. That 
being so, on the plain construction of s. 53 
as I have already stated, it seems to me 
that the property is property which could 
be held to be liable for the payment ofthe 
debt of the deceased ancestor and, therefore, 
it is deemed to be property which came into 
the hands of the son or other descendant 
within the meaning of ss. 50 and 52, 
Civil Procedure Code. That answers the 
. alternative point. 

The main question under discussion is 
not, however, free from difficulty particu- 
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larly having regard to the conflict of author- 
ities and in the absence of any express 
decision of their Lordships of the Privy 
Council. In this connection I should state 
that in the course of the argument emphasis 
was laid upon the observations of Lord 
Dunedin in Brij Narain v. Mangla Prasad 
(1), as regards the liability of the undivided 
estate, the expression “undivided” being 
mentioned repeatedly. It is, therefore, 
said that their Lordships were not only 
limiting their decision to the case of an 
undivided estate but they were by infer- 
ence holding that nothing but the undivided 
estate was liable under the propositions 
of law there laid down. It must be held 
that their Lordships were limiting their 
decision to the case of an undivided estate 
but I cannot agree that they even by 
inference decided the point in issue in this 
case. 

In my judgment the sons’ share was 
liable under s. 53, Civil Procedure Code, 
and no separate action against the sons 
was necessary. As on the second question 
my learned brothers do not agree with me, 
the result is that the appeal is dismissed 
with costs. 

Muhammad Noor, J.--This miscella- 
neous appeal arises out of an execution 
proceeding. The decree in execution. was 
passed oncompromise on August 28, 1931, 
against one Lala Bhagwat Saran father 
ofthe respondents who is now dead, and 
igfor rent of a house situated in Patna for 
the period from April 1930 to January 
1931. The suit for rent was instituted on 
January 28,1931. Some amount has been 
paid and the execution is sought for the 
balance. It appears that the two minor 
sons of Lala Bhagwat Saran through their 
next friend instituted a partition suit against 
their father on November 19, 1930, and 
acompromise partition decree was passed 
on March 23,1931, i.e, a few weeks after 
the institution of tre rent suit, but several 
months before the decree in that suit was 
passed. By this partition certain coal mines 
situated in Dhanbad, were assigned to the 
father and certain properties situated in 
Shahabad tothe sons. The father is, -as I 
have said, dead and the decree-holder seeks 
to attach and sell in execution of the rent 
decree the separated properties of the sons 
who have been substituted as judgment- 
debtors in place of their deceased father. 
The sons object tothe attachment and sale 
of these properties on the ground that after 
the partition they are no longer liable to 
be taken in satisfaction of their father’s 
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pre-partition debt. The objection has pre- 
vailed before the Courts below, though the 
learned District Judge did not absolutely 
refuse execution against the separated pro- 
perties of the sons. He directed the decree- 
holder to proceed first against the properties 
which were allotted to the father and have 
now on his death devolved upon his 
sons. The decree-holder has preferred this 
second miscellaneous appeal. 

It was urged on behalf of the appellant 
that asthe respondents were minors the 
separation between the father and the sons 
did not take place on November 19, 1930, 
when the partition suit was instituted, but 
on March 23, 1931, when the partition 
decree was passed. On the other hand, it 
was contended by the -respondents that 
. when in a suit for partition of a joint family 
` property instituted by minors a decree for 

partition is ultimately passed, the partition 
takes place with retrospective effect from 
the date of institution of the suit. Ido 
not wish to discuss this point in detail, as 
whenever the separation may have taken 
place, the decree is certainly after the 
separation.. No doubt, the suit for arrears 
of house rent was instituted before the 
partition decree, but as it was a simple 
money suit no question of lis pendens 
‘arises. The case has been urged on the 
footing that there was a legal pre-partition 
personal debt against the father of the 
objectors, that the decree for this debt was 
pessed after the partition and that there 
was a bona fide partition in the sense that 
it was not made with’a, view to defeat the 
creditors. No doubt, inthe lower Courts 
a question was raised that the debt was 
for family necessity and also that the 


partition was.not a bona fide one. These - 


questions -of fact were not decided in 
favour of the appellant, and have- not been 
pressed before us. The propositions of 
law, which we are.:called upon to decide 
are: (1) whether the separated properties of 
the family in possession of the sons can be 
attached and sold in satisfaction of a debt 
incurred by the father before partition, and 
(2) if so, whether it can be done in execu- 
tion of a decree obtained against the father 
a Division Bench of this Court in Ram 
Ghulam Singh v. Nand Kishore Pershad 
(11), has held that sons are not liable after 
partition to pay out of the joint family 
property which has come to them on par- 
tition the ante-partition debt of their father. 


(11) 88 Ind. Oas. 813; AIR 1925 Pat. 688; 4 Pat. 
469; 6 P L T619; (1925) Pat. 341. 
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This case followed an earlier decision of 
the Madras High Court in P. Venkanna v. 
V. Sreenivassa Deekshatuly (12). As the 
principle enunciated in the Madras case 
was expressly dissented from by the major- 
ity of the learned Judges in a later Full 
Bench decision of the same Courtin Sub- 
ramania Ayyar v. Sabapathi Ayyar (3), 
this case has been placed before a Special 
Bench. 

The liability of the joint family property 
for the personal debt of the father when 
the family consists of father and sons only 
has been the subject-matter of many 
judicial decisions. The Oourts were faced 
with two somewhat inconsistent doctrines 
peculiar to Hindu Law, viz. (1) the joint 
proprietorship of the father and the sons in 
the ancestral family property and (2) the 
pious obligation of the sons to pay their 
father’s debt. It is not necessary to 
examine in detail the various pronounce- 
ments of the Privy Council in this connec- 
tion. The position has been summed up 
by Lord Dunedin in the judgment of the 
Full Board of the Judicial Committee in 
the case of Brij Narain v. Magla Prasad 
(1). They are these: 

“1, The managing co-parcener of ajoint undivided 
estate cannot alienate or burden the estate qua 
manager except for purposes of necessity; but (2) 


` if he is the father, and the reversioners are his sons, 


he may, by incurring debt, so long as it is not for 
an immoral purpose, lay the estate open to be taken 
in execution proceeding upon a decree for payment 
of that debt; (3) if he purports to burden the estate 
by a mortgage, then unless that mortgage is to dis- 
charge an antecedent debt it would not bind the estate; 
(4) antecedent debt means antecedent in fact as well as 
in time, that is to say, that the debt must be truly 
independent and not part of the transaction impeach- 


Jed; (5): there -is no rule that this result is affected 
~by-the’ question whether the father, who contracted 


ths debt or burdened the estate, is alive or dead.” 

~ It‘is-thérefore clear and is not disputed 
that as long as a family consisting of father 
and sons is joint, the joint family property 
can be attached and sold in execution of 
a decree against the father only if the debt 
is not immoral or illegal. It is also not 
disputed and is a well settled law that if 
the father dies indebted in a state of 
jointness with his sons, the entire joint 
family property in the hands of the sons 
is liable to satisfy that debt if itis not 
immoral or illegal. It has further been 
conceded ‘that after separation the sons are 
not liable to satisfy out of the separated 
property assigned to them their father’s post- 
partition debt. This seema.to me to be 


(12) 43 Ind. Cas. 225; A IR1919 Mad, 1175; 41 
Mad. 136; 22 M L T 334; 33M L J 519;6 L W 649; 
(1918) M W N 55, i 


1935 


clear, otherwise the very object of separa- 
tion may be defeated. The partition in 
father's life-time is provided to safeguard 
the sons against the extravagance of the 
father. It is again a settled law that the 
pious obligation of a son to pay his father’s 
debt is restricted to the assets of the joint 
family in which the soos have a share. 
The son is not personally liable, though 
according to the Hindu Law the pious ob- 
ligation is unrestricted and is independent 
of the son having any property. The 
Courts, however, on the ground of justice, 
equity and good conscience enforce this 
obligation only to the extent of the joint 
family property in which the sons have 
shares. 

These being the well-settled principles 
of the Hindu Law as laid down by our 
Courts, we have to consider what is the 
` position of a debt which was incurred by 
the father when the family was joint and 
which the creditor seeks to realise after 
the family has separated. Two situations 
may arise: (1) that a decree for debt was 
passed before partition against the father 
only and the execution of it is sought after 
partition and (2) that the debt was incurred 
by the father before partition, but ‘the 
decree of it has been obtained after parti- 
tion. I shall take up the question of liabili- 
ty of the sons to pay the pre-partition debt 
first and shall deal with the mode of 
realization later. It has been contended 
before us by Mr. Das that a partition 
between the father and the sons makes no 


difference whatsoever in the position of . 


the creditor who was entitled before th 
partition to realise the father’s debt- by 


bringing the entire family property:to'sale.. < 





£ 


This right of the creditor cannot be defeat? - 


ed by a partition. When the fathér-incurs 
a debt he lays the entire family property 
open to be taken in satisfaction of that 
debt. This liability being based upon the 
pious obligation of the son continues after 
the partition. There is no principle on 
which it can be said that this pious obliga- 
tion to pay a debt already incurred comes 
to an end after the family has separated. > 

On the other hand, it has been contend- 
edon behalf of the respondents that the 
right of a father’s creditor to realise his 
dues from the entire estate is based not 
upon the pious obligation of the son to pay 
his father’s debt but directly upon the fact 
that the father is‘entitled to sell the whole 
estate to pay off his antecedent debt, though 
this power itself is based upon the pious 
obligation of the son. The creditor does 
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nothing more than to force the father in 
the execution proceeding to sell that pro- 
perty to satisfy his debt, in other words, 
the Court by selling the family property for 
the satisfaction of a decree against the 
father only does what the father was em- 
powered to do, It is therefore contended 
that when a partition takes place between 
the father and the sons the father’s power 
to sell the sons’ shares comes to an end and 
therefore the creditor is no longer entitled 
to realise his debt from the property in the 
hands of the sons. The point has been 
discussed in several cases inthe Madras 


High Court and the reasons given in sup- 


port of the two views need examination. 
The latest decision on this topic is of Sub- 
ramania Ayyar v. Sabapathi Ayyar (38). 
Three learned Judges of that Court were 
in favour of the view propounded by the 
appellant. Coutts-Trotter, O. J. was of 
opinion that the doctrine of pious obliga- 
tion of a son to pay off his father's debt 


was: 

“an illogical relic of antiquity unsuited to any but 
a Primitive and patriarchal society and should not be 
extended beyond the limit to which it has reached,” 


and therefore -he declined to make the 
separated sons liable for the prepartition 
debts, I may say with the utmost respect to 
the learned Chief Justice thatthe joint 
ownership of the father and the sons is also 
peculiar to the same system and the sons 
are entitled tc no more protection than 
what the very law which has recognized 
their rights has given them. Srinivasa 


-Ayyangar, J. expressed the view which is 


urged by the respondents, He held that 


‘sons were not liable after partition to pay 
“their 


father’s debt, His ‘reasons 
these. The obligation of the son is 
not towards the creditor but towards 
his father. The right of the father on 
the basis of this obligation “is to alie- 
nate the entire family property in- 
cluding the sons’ share to pay off his 
antecedent debt. This power of sale was 


were 


in the nature cf a property and when a. 


creditor executes his decree against a father 
this power of sale is enforced for 
satisfaction of the decree. It is similar to 
the power of an official assignee to sell the 
debtor’s property for the benefit of the 
creditors. The learned Judge, however, 
observed that the right of the father to 
make alienations to pay up his antecedent 
debt is itself based on the pious obligation 
of the son to pay off his father's debt; but 
once such a right is recognized there is no 
reason why the right of the father's creditor 


the. 
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to proceed against the son during the 
father’slifetime should be referred to or 
based onthe ultimate pious obligation of 
the son and not on the right of the father 
to alienate the properties. The learned 
Judge was of opinion that the right of the 
creditor to realise his dues from the family 
property after the father’s death is based 
upon pious obligation; his right to realise 
it during the father’s lifetime is the enfor- 
cement of the power of the father to alienate 
the entire family property to pay his 
antecedent debts, though this power has 
grown out of the pious obligation and as this 
right comes toan end after partition the 
right of the creditor also comés to an end. 
But Brij Narayan’s case (1) already referred 
to makes it abundantly clear that their 
Lordships of the Judicial Committee did 
not accept the dictum of Lord Shaw in 
Sahu Ram Chandra v. Bhup Singh (4), that 
the pious obligation of the son accrued 
after the father was. dead. 

Let us examine what a Mitakshara 
partition is. Before partition the father and 


the son are the joint owners of the estate. 


After partition they become either owners 
incommon or hold the estate in severalty. 
A Mitakshara partition need not necessarily 
be by metes and bounds. Therefore if the 
creditor was entitled torealise his dues from 
a certain property now that right comes to 
an end after the partition when the pro- 
perty is stillheld by the same set of persons, 
only the mode of enjoyment is changed. 
In my opinion, in a family consisting of 
father and sons only, there is in practice no 
difference between a debt incurred by the 
father in his individual capacity and a debt 
incurred by him as karta of the family for 
the benefit of the family. Both of these 
debts can be realised from the entire family 
property. If a debt isincurred by the father 
individually. he is bound to pay the debt as 
a person who has incurred the debt, but 
under the Hindu Law the sons are also liable 
to pay that debt though their liability is 
limited to the extent of the family property. 
The persons who were liable to pay the 
debt at the time of partition continue to be 
so liable even if the mode of enjoyment of 
the property has beer changed in conse- 
quence of the partition. I agree with the 
views held by the majority of the Judges 
who decided the case of Subramania Ayyar 
v. Sabapathi Ayyar (3), It is clear from 
the Mitakshara that arrangement for pay- 
ment should be made before partition. In 
Chap. 1, s. 3, placitum 1, Mitakshara quotes 
Yajnavalkya’s text that sons divide equally 
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both assets and debts after the demise of 
their father. No doubt, the partition refer- 
red tois the partition after the father’s 
death. But on principle there is no distinc- 
tion whatsoever between a partition in the 
lifetime of the father and one after his death. 
Chapter 1, s. 1, placitum 4 runs thus: 

“Partition vibhag) is the adjustment of diverse 
rights regardingthe whole by adjusting them on 
particular portions of the aggregate.” 

It seems to me therefore clear that the 
partition being an adjustment of the 
diverse rights regarding the whole, it invol- 
ves distribution of portions of the aggregate. 
Tt follows that when the sons take a share of 
the assets of the family they take it subject 
to their liability to pay those debts which on 
the date of the partition they were liable to 
pay out of assets of the family. It is true 
that no property is charged for payment of 
the debt of the father and, therefore, it is 
argued that if the creditor is allowed to fol- 
low the property in the hands of the son 
after separation, he will practically get a 
charge on the property which he has not. In 
my opinion, this argument is fallacious. 
The creditor is certainly not entitled to 
follow any property; but if he has a debt 
which the sons were under legal obligation 
to discharge at the time of the separation, 
the creditor can call upon them to pay up 
that debt after the partition. If the creditor 
has not already obtained a decree, he must, 
as I shall show later, bring a suit against 
the sons also, claiming the money from them 
as well. The decree against thefather will 
be unlimited onthe basis of his obligation 
to pay the debt as acontracting party and 
the decree against the sons will be limited 
to the assets of the family in their hands on 
account of their pious obligation to pay up 
that debt. Ifthe creditor had already ob- 
tained a decree before partition, that 
decree, as I shalllater on show, can be 
executed against the separated property of 
thesons. Inthe case of Bankey Lal v. 
Durga Prasad (13), it was held, that the 
sons’ share can be proceeded with for the 
realisation of the father’s pre-partition 
debt. The decision of the majority was 
given by Sulaiman, Ag. ©. J. The basis 
of the decision is that a partition without 
making provision for the payment of debts 
is not bona fide. The learned Acting Ohief 
Justice was of opinion that: 

‘If the family sits down to divide up the gross 


assets without making any arrangement for the pay- 
ment of the outstanding debts, it is obviously ignoring 


(13) 135 Ind, Cas. 139; A I R 1931 All. 512; 53 A. 
868; (1931) A LJ 917; Ind, Rul. (1932) All. 27 (F 
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the claims of the creditors. 
but be a mala fide one.” 


Tam not prepared to go so far, and I 
agree with my Lord whose judgment I have 
had the opportunity of reading that simply, 
because at the time of the family partition 
no arrangement has been made for payment 
of the debt, the partition is necessarily mala 
fide. Fora partition to be dishonest it 
must be shown thatit was made with a view 
to defeat the claim of the creditors. Some- 
times it will be very difficult to make ar- 
rangements at once for payment of the 
debt. The debt may not have become 
payable, or ready money may not be 
available to pay that debt. It cannot be 
said under the circumstances that the father 
and sons are not entitled to come to an 
honest arrangement either by themselves or 
through the intervention of the Court to 
divide the assets, leaving it later on for the 
father and the sons to contribute towards 
paymentof the debt. In the Madras case 
Srinivasa Ayyangar, J., has given as one of 
thereasons for holding that the sons are 
not liableto pay the pre-partition debt, that 
hardship may arise ifthe sons make provi- 
sion for payment of the father's debt by 
allotting an additional share tohim to pay 
up that debt and he squanders it away be- 
fore the creditors can get it. Cases, however, 
cannot be decided on the grounds of hard- 
ships which a particular decision may 
involve. We have to decide them on 
purely legal principles. I may point out 
that the hardship pointed out can always 
be avoided by the sons not only allotting 
to their father sufficient property for pay- 


Such a partition cannot 


ment of thedebt but by making such an- 


arrangement that the debt must be paid.: 


The next case which I wish to refer to" is 


a decision of the Lucknow Chief Court in 
Raghunandan Pershad v. Moti Ram (10). 
There the case was exactly similar to the 
one with which we have to deal. The 
decree was passed against the father only 
after partition, The creditor attempted to 
proceed against the separated share of the 
sons. The sons preferred a claim which was 
allowed. The decree-holder instituted a 
suit for a declaration that the property in 
question was liable to attachment in execu- 
“tion of his decree. A question was refer- 
red tothe Full Bench whether the decree- 
holder could proceed against the separated 
property of the sons in execution of the 
decree obtained by him after partition. 
The Full Bench answered the question in 
the affirmative. Hasan, J., after reviewing 
the authorities observed: 
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“On principle therefore I can see no escape from 
the position that the partition cannot have the effect 
of absolving the son of his liability where under the 
partition he received a portion of the family pro- 

erty.” 

7 Kolar view has been taken in Calcutta, 
Bombay and Lahore: see Kulada Prasad 
Pandey v. Haripada Chattarji (9), Annabhat 
Shankarbhat v. Shivappa Dundappa (7) and 
Jawahar Singh v. Parduman Singh (14). It 
is needless for me to dilate on this point 
much longer. I agree with my Lord in 
holding that the sons are liable to pay their 
father's pre-partition debt if not tainted with 
immorality, adebt which they were liable to 
pay out of the family assets at the time of - 
the partition. i 

On behalf of the respondents Mr. Maha- 
bir Prasad has relied upon the ratio deci- 
dendi of the decision of the Privy Council 
in Masit Ullah v. Damodar Prasad (15). 
I have read the decision of their Lordships 
very carefully and Ido not find anything 
which in any way helps the respondents. The 
question before their Lordships was the 
liability of the great grandson for the debt 
of the great grandfather. Mr. Mahabir Pra- 
sad contended that their Lordships held 
that the great grandson was liable on the 
ground that he formed a member of the 
joint family and had a rightin the ancestral 
property which extended tofour generations. 
He contended that their Lordships observed 
that the Courts have held that the son and 
the grandson are not liable topay any debt 
unless they receive assets, and in the pres- 
ent case the respondents have received no 
assets. Weare, however, concerned with the 


-debt which was incurred by the father at a 


time when the family was joint and which 


. the sons were bound to pay out of the 


joint family assets. 

The next question for consideration is 
whether this liability of the sons can be 
enforced in execution of a decree obtained 
against the father alone. Two situations 
may arise: one is that the decree was passed 
before the partition and the second is that 
it was passed after the partition. 

The problem is not so much of Hindu : 
Law as of procedure. There can be no 
doubt that a decree can be executed and 
realised only from the properties of the 
judgment-debtor and nobody else. There- 


(14) 14] Ind. Cas. 424; AT R 1933 Lah. 116; 14 
Lah. 399; Ind. Rul. (1933) Lah. 119; 34 P LR 
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(15) 98 Ind. Cas. 1031; AIR19296 PO 105, f3 I 
A 204; 48 A. 518; 3 O WN 721; (1998) M W N 
816; 24 LW 551; 440 LJ 321; 51M LJ 792; 28 
Bom. L R 1402;7 PL T815; 2A LJ 1;310 W 
N293; 38ML T77(P 0) 


64 
fore at first sight it would appear that a 
decree against the father cannot be execut- 
ed against the sons. No doubt, when 
a family is joint and decree is obtained 
against the father alone it can be executed 
against the joint family property including 
the undivided share of the sons; but this 
stands upon a different footing. The father 
‘being joint with his sons represents the 
entirefamily ashe has got acomplete dispos- 
ing power over the family property for the 
satisfaction of his antecedent debt. The sons 
must be deemed to have been represented 
by the father in the suit. The position 
entirely changes when the family is dis- 
rupted. No doubt, as I have held, the 
sons are still liable to pay the debt which 
could have been taken out of the joint 
family property at the time of partition; 
the father no longer represents the sons, 
nor does hé represent the property. There- 
fore a decree obtained against the father 
alone after partition cannot be executed 
against the separated share of the sons on 
the simple ground of procedure that they 
are not the judgment-debtors under 
the decree. In this case the 
decree under execution was passed against 
the father alone after the partition and 
is sought to be executed after his death 
against the separated properties of the 
sons. The appellant has relied upon ss. 50, 
52 and 53, Civil Procedure Code. In my 
opinion the sections are not applicable. 
Section 50 prescribes the mode of execu- 
tion of a decree when the judgment-debtor 
is dead. Section 52 refers to a decree 
passed against the representative of a de- 
ceased person. Section 53 provides that 
the property in the hands of the son or 
other descendants liable under the Hindu 
Law for payment of the debt of a de- 
ceased ancestor in respect of which a 
decree has been passed shall be deem- 
ed to be the property of the deceased, ete. 
These three sections only mean that the 
death of a debtor will make no difference 
and properties which could have been 
seized in his lifetime can be seized even 
after his death. These sections do not mean 
that a property which could not have been 
proceeded against in the lifetime of a 
deceased debtor can be taken when he is 
dead, simply because those who hold the 
property from before his death have now 
become judgment-debtors as his represen- 
- tatives. As I have held that a decree 
agaipst the father alone obtained after 
separation is not executable against the 
separated property of the sons, ss. 50, and 
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53 have no application. The criterion will 
be this. Could these properties which are 
now sought to be attached and sold have 
been proceeded against before the judg- 
ment-debtor, namely, the father of. the 
respondents died; if not, then they cannot 
be attached and. sold simply because the 
respondents have been brought on the 
record and have inherited some other pro- 
peérty of their father. It is purely accidental 
that the decree is sought to be executed 
after the death of the father of the res- 
pondents. We must place ourselves at a 
time when the father was living and decide 
whether a decree passed against him alone 
after he separated from his sons could 
have been executed against the separated 
shares of the sons, [f it could not have 
been executed when the father was living, 
it cannot be executed when he is dead. 
How could this decree have been executed 
against the sons, when they were not parties 
to it, nor could they have been deemed 
to be party to it ? 

I am supported in the view which I 


have taken by a decision of the Allah- . 


abad High Court in Krishna Swarup v. 
Brijraĵ Singh (L6). It was held in that 
case by Niamatullah, J., that a decree 
obtained against the father when he was 
joint with his sons was binding on the sons 
as they would be deemed to have been re- 
presented by the father in the suit. Whether 
the sons were represented by the father or 
not depended upon the subject-matter of 
the suit and if it was a debt which not be- 
ing tainted with immorality was binding 
on the sons, the sons must be deemed to 
have been parties to the suit through 
the father. .But a decree obtained 
against the father after disruption of 
the family could not be executed against 


‘the sons, for after disruption the sons were 


no longer represented by the father in any 
suit by the creditor. In such a case if 
the creditor desired to proceed against the 
undivided property in the hands of the 
sons he must obtain a decree against the 
sons themselves, ; 

The first part of the above proposition 
was also adopted by the Lucknow Chief 


Court in the case of Jogeshwur v. Maniram .` 


(17). Io the case of Kameswaramma v. 
F. V. Subba Rao (18) the Madras High Court 
(16) 121 Ind. Oas. 257; AIR 1929 All. 726; 51 
A, 932; (1929) A L J 941; Ind. Rul. (1930) ‘All. 
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father even before partition could not be 
executed against the separated property 
of the sons after partition and that a suit 
against the sons was necessary. For the 
reasons I have given above I am unable 
to accept this view, but as the question 
does not arise in the’ present case, I do 
not wish to examine this case critically. 
No authority has been placed before us 
to show that the decree obtained by the 
creditor against the father only after the 
partition is executable against the sepa- 
rated property of the sons. No doubt, in 
the case of Raghunandan Pershad v. Moti 
Ram (10) the creditor obtained the decree 
after separation, but the question was not 
considered and decided by the Full Bench, 
though it appears from the report of the 
case in Raghunandan Pershad v. Moti 
Ram (10) that when the opinion of 
the Full Bench came before the Refer- 
ring Judge (Pullan, J.), he assumed that 
the Full Bench intended to decide this 
question in the affirmative. With all res- 
pect to the learned Judge L am unable 
to make any such assumption in the ab- 
sence of any: discussion or decision of the 
Full Bench on the pvint. 

The result of my finding is that the 
case of Ram Ghulam Singh v. Nand Kishore 
Pershad (11) so far as it decided that the 
sons were not liable during the lifetime of 
the father for the latter's simple money 
debts incurred before partition was not cor- 
rectly decided. In this particular case, 
however, the decree having been obtained 
against the father only after partition, 
cannot be executed against the separated 
properties of the sons. I would, there- 
fore, dismiss this appeal with costs. 

Agarwala, J.—The facts of the case 
material to the question which ariges for 
decision in the present appeal areas fol- 
lows: On January 28, 1931, the appellant 
sued the father of the respondents to re- 
cover Rs. 1,095 as rent of a suit which 
had been in the occupation of the defend- 
ant from April 1936 to January 1931. Dur- 
ing this period the defendant’s minor sons 
were also living in the house with him. 
On August 12, 193], the suit was decreed 
on compromise for Rs, 1,120, of which 
the defendant paid Rs, 250 at once and 
Rs. 100 in March 1932. In May, 1932, the 
, defendant died and his minor sons were 
brought on the record in his place. The 
appellant then put the decree into execu- 
tion and attached certain property in the 
Shahabad .District. Thereupon the sons 
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objected that- the attached property waa 
not liable to he sold under the décree. The 
grounds of their objection were that prior 
to the institution of the rent suit, a suit 
for partition of the joint family properties 
had been instituted by them, through their 
maternal grandfather as next friend, and 
that under the decree which was passed 
on compromise in that suit, on March 23, 
1931, the Shahabad propertiesof the family 
had been allotted to them, and other pro- 
perties, consisting of interests in collieries 
in the Manbhum District, had been allott- 
ed to their father. This objection was upheld 
by the first Court whose decision was con- 
firmed by the District Judge on appeal. 
In second appeal the appellant-decrese- 
holder relied on the pious obligation of 
Hindu sons to pay the debts of their father 
not incurred for illegal or immoral pur- 
poses, and on s. 53, Oivil Procedure Oode. 

On the facts stated a further question has 
also emerged, namely whether the disruption 
of the joint family dates from the institu- 
tion of the partition suit on November 19, 
1930, or the date on which the suit was 
decreed on March 28, 1931. For the appel- 
lant ıt was contended that, although the 
institution of apartition suit by an adult 
member of a joint family is sufficient in 
Jaw to convert a joint estate into an es- 
tate held in severalty, in the case of a 
minor this result does not follow until the 
decree is passed. Reliance for this conten- 
tion was placed on Chelimi Chetty v. 
Subbamma (19) which was followed in 
Lalita Prasad v. Sri Mahadeoji (20) and 
Ganapathi v. Subramanyam Chetty (21) and 
by the Bombay High Court in Chhotabhat 
Motibhai v. Dadabhai Narandas (22). In 
the first and the last of these cases the 
minor plaintlff died before the termination 
of the suit. In the second case the de- 
fendant died pendente lite and the suit 
abated. In the third case, which was 
instituted by the father and his sons, the 
father died pendente lite and the mother 
of the minor plaintiff applied to be apb 


-pointed his guardian and stated that a 


partition would not be for the minor's 


(19) 42 Ind. Cas, 860; A I R1918 Mad. 379; 41 M. 
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benefit. In none of these cases therefore 
was It necessary to decide the question now 
raised, namely, when a partition suit is 
decreed at the instance of a minor, from 
when does the partition date? Thies 
question was considered in Krishnaswami 
Thevan v. Pulukaruppa Thevan (23), where 
it was held that in such a case the decree 
for partition has the effect of creating a 
division of status from the date of the 
plaint, In Sri Ranga Thathachariar v. 
Srinivasa Thathachariar (24), it was held 
that the same result follows even when 
the partition decree is passed on compro- 
mise, Theonly case of this Court which 
has been referred to on this point is 
Krishna Lal Jha v. Nandeshwar Jha (25). 
In that case, the plaintiff, who was a minor 
when the suit was instituted, attained 
majority, before its completion, and it 
was held that his share in the family 
property was not diminished by reason 
of the birth of another member of the 
family after the dato of the preliminary 
decree, the view of the Court, Dawson- 
Miller, ©. J., and Mullick, J., being that 
the partition dated from the institution of 
the suit. Agreeing with the reasons given 
for the. decision in Krishnaswami Thevan 
v. Pulukaruppa Thevan (23), I would hold 
_ that when a partition suit, instituted by 
a minor, is decreed, the partition is effec- 


tive from the date when the suit was 
instituted, s 
In this view of the matter it follows 


that in the present case the partition must 
be held to “have been effected before the 
suit for rent was instituted and the ques- 
tion for determination is whether, in 
these . circumstances, the properties allotted 
to the minor sons are liable to be 
attached and sold in execution of the rent 
decree which was obtained against their 
father alone. 

The sons, of course, are not the legal 
representatives of their deceased father 
‘within the definition given in s. 2 (ii) 
.Civil Procedure Code, nor are the pro- 
perties which were allotted to them at 
the partition, and which it is now sought 
to attach, any part of the estate of the 
decéased. It is contended, however, that 
the Shahabad properties are liable to be 
attached and sold by reason of the pro- 


(23) 88 Ind, Oas. 424; AIR 1925 + d8 N 
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visions of s. 53. Omitting words not 
material at present that section is as 
follows : 

“For the purposes of s. 50........property in the 
hands of a son ...e.which is liable under Hindu 
Law for payment of a debt of a deceased ancestor. 
in respect of which a decree has been passed, 
shall be deemed to be the property of the deceased 
which has come to the hands of the son......+.88 
his legal representative.” 

In my view this section does not, and 
was not intended, to enable the holder of 
a money decree against a Hindu father, 
to enforce his decree by sale of property 
which was not liable to be sold, during 
the lifetime of the father, in execution of 
a decree obtained against him alone. If 
the sons had been joint with their father 
when the decree was passed, all the family 
properties and not merely the share of 
the father would have been liable to be 
sold, because the sons, by reason of 
their pious obligation to pay their father’s 
debts, could not have objected as the debt 
in respect of which the decree was passed 
was neither illegal nor immoral. If the 
father had died in a state of jointness 
with his sons, and before the decree was 
satisfied, s. 53 would have operated to 
make available to the decree-holder all 
the property against which he could have 
proceeded in the lifetime of the judg- 
ment-debtor, namely, the entire family 
properties. 

This brings me to what to my mind 
is the real question which arises in this 
appeal, viz, in view of the partition, could 
the properties of the sons have been 
taken in execution during the lifetime of 
their father, they not having been parties 
to the suit in which the decree was 
passed ? If the answer is in the affirmative, 
then the whole of the family property 
including the Shahabad property is, in 
the words of s. 53 : 

“property in the hands of sons .....which is liable 
under the Hindu Law for payment of the debt of 
the father.” 

The authorities to be cited later clearly 


-establish that partition does not affect 


the liability of the sons, that is to say, 
that Hindu sons are liable, even after par- 
tition and in the lifetime of the father, 
for a personal debt contracted by their 
father before partition and not satisfied by 
him. To this extent the case of Ram 
Ghulam Singh v. Nand Kishore Prasad (11), 
was, in my opinion, wrongly decided. For 
practical purposes the position may be 
stated thus: In general all the members 
of an undivided family are bound by the 
acts of the karta who, in law, represents 
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them. Members of the family who are sons 
of the karta are entitled to repudiate debts 
incurred by the latter for immoral purposes, 
and onno other ground. Members of the 
family who are not sons of the karta are 
entitled to exemption from liability for 
debts contracted bythe latter on wider 
grounds, viz.,if there was no legal necessity 
to contract the debts or the family 
derived no benefit from the debts. It 
follows from this view that as soon as a 
debt is contracted by the karta of the 
family the interests of all the members of 
the family in the joint property become lia- 
ble tosatisfy the debt and that sons of the 
karta are able to escape that liability only 
by showing that the debt was contracted 
for an immoral purpose. But that is quite 
a different thing from saying that, after 
partition, the properties allotted to the 
members may be seized by the karta’s 
creditor without establishing the debt in 
the presence of the members sought to be 
made liable. It is a general principle of 
law that the only person liable on a judg- 
ment is the person against whom the judg- 
ment is passed and persons who represent or 
intermeddle with his estate after his death, 
If they do represent or intermeddle with 
his estate after his death they are his legal 
representatives: S. 2 (ti), and are liable tothe 
extent that his property comes into their 
hands: ss, 40 and 52. 

In the case of a joint Hindu family the 
father’s interest ceases on his death and he 
therefore leaves no estate to be represented 
by his sons. The extraordinary provisions 
of s. 53 are designed merely to deal with 
this state of affairs and has no application 
to a separated Hindu family. Assuming 
therefore the liability of Hindu sons for 
their father’s pre-partition debt, there 
appears to be no reason why they should 


bein any worse position than anyone else. 


with regard to the enforcement of this 
liability. 
which he leaves they are his legal repre- 
sentatives and are liable to the extent of 
that property, but if it is sought to make 
them liable for anything more than that 
their liability must be established in a suit 
to which they are parties. Neither in law 
nor in justice am I able to see any reason 
why they should be liable on a decree to 
which they were not parties. Cases are 
concejvable in which the sons having forc- 
ed a partition against their father’s wishes, 
he allows a suit on an alleged debt to 


go by default, and having disposed of 


- the properties allotted to him at the 


In so far as they inherit property ` 
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partition, leaves the creditor to en- 
force the decree against the sons. In 
execution proceedings taken, after the 


death of the father, against the sons as his 
legal representatives by virtue of s. 53, 
they would not be permitted to go behind 
the decree and question the factum of the 
debt and, therefore, would have to satisfy 
the decree to the extent of the former joint 
estate in their hands unless they could 
prove that, the debt had been contracted for 
an illegal or immoral purpose. In the 
absence of very clear provisions indicating 
the contrary intention of the legislature, I 
should be very reluctant to hold that the 
laws of procedure are capable of being so 
misused. It may, however, be argued that 
as, when a creditor sues a father alone on 
a personal debt when he is joint with his 
sons, and obtains a decree against him, 
the decree is executable against the sons 
although they were not parties to the decree, 
they are in no worse position if the decree | 
is obtained after partition. At first sight 
the argument appears unanswerable but 
a more careful scrutiny of it reveals its 
inherent weakness. So long as the family 
is joint, the father represents his own and 
his sons’ interests. It may be presumed 
that he will not adopt a course prejudicial 
to those interests and which may result in 
tha sale of the family properties, including - 
his own share. After partition he no longer 
represents his sons’ interests and there can - 
be no presumption that he will not act in- 
such a manneras not to prejudice them, 
particularly if he has disposed of his own 
properties, or, as is alleged in this case, ” 
the value of his properties has fallen to such 
an extent as to be unsaleable. 

The point is capable, I think, of being © 
tested in another way. If a father, 
while in a state of jointness with his sons, 
mortgages joint family properties as secu- ` 
rity for an antecedent personal debt, the 
sons being bound by their pious obligation | 
to pay their father’s debt, are debarred 
from challenging the mortgage. But I 
apprehend that a Hindu father has no 
authority, after partition to mortgage the 
property allotted to his sons even as’ 
security for a pre-partition debt. T am- 
unable to see any difference in principle, 
between theright of the sons to be exone- 
rated froma mortgage of their property 
executed by their father alone after parti- 
tion, and their right to be exonerated from 
a decree obtained against their father alone 
after partition. 2 
- The decision which occasioned the present’ 
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reference toa Full Bench does not support 
the proposition contended for by the appel- 
lant decree-holder, Thatis the Full Bench 
decision of the, Madras High Court in 
Subramania Ayyar v. Sabapatht Ayyar (3). 
All that that case is an authority for is that 
a decree obtained against a Hindu father 
and his sons after partition inrespect of a 
personal debt contracted by the father 
before partition may be executed against 
the sons even during the lifetime of their 
father, to the extent of the joint family 
property allotted to them at the partition. 
This was the view taken by three of the 
five learned Judges constituting the Full 
Bench. The remaining two came to the 
opposite conclusion. But even in the judg- 
ments of their Lordships who were in a 
majority itis clear that they were confin- 
ing their decision toa case in which the 
sons were parties tothe decree, Waller, J, 
one of the majority Judges said that the 
case-law : 
“establishes definitely the proposition that a creditor, 
cannot in execution of a decree against a father 
alone on a pre-partition debt proceed against the 
shares allotted tothe sons at partition, That and 
nothing more was laid down in Krishnasami Konan 
v. Ramasami Ayyar (2). The proposition is based 
reasonably enough on the hypothesis that the father’s 
power to dispose of the son’s share having ceased, 
the creditor could no longer exercise that power.” 

Similarly, Jackson, J., another of the 
majority Judges, while considering the 
argument that partition putsanend tothe 
liability of the sons for their father’s pre- 
partition debt said : 

“But this argument would seem to assume that 
the creditor's claim is entirely based upon the 
father’s power of dealing with his son's interests and 
not also based upon the pious obligation of the son. 
I fully see the force of the assumption if the credi- 
tor is trying to execute a decree obtained against 
the father alone against assets held by the son after 
partition.” 

Finally the third of the majority Judges, 
Ananthakrishna Ayyar, J., summarises the 
trend of judicial decisions as follows : 

“A Hindu son is bound to pay the debts of his 
father not incurred for illegal or immoral purposes to 
the extent ofthe ancestral properties received by 
him ; the creditor should make the son also a party 
With the father tothe suit and thus obtain a decree 
binding on the son, tothe extent of the property in 
his hand, in execution ofthe decree if the sons be 
not made parties tothe suit anda decree be obtain- 
ed against the father alone, then incase the father 
should happen to die before the decree is satisfied, 
the family property inthe hands of the son could 
not be seized- in execution of the decree against the 
father ; and even after partition the family property 
that fell tothe share of the son would be liable to 
a pre-partition creditor of the father, but the 
ereditor should make the father and the son both 
parties to the suit and the creditor could not by 
obtaining a decree against the father ina su in 
which the sons were not parties proceed to exe° ute 
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the decree against the properties allotted to the 
sons under the partition.” 
With this summary of the law I 


respectfully agree entirely. The appellant 
also relied on Annabhat Shankarbhat V, 
Shivappa Dundappa (7), Bankey Lal v, 
Durga Prasad (18), Kuladaya Prasad 
Pandey v. Haripada Chattarji (9), Jawahar 
Singh v. Parduman Singh (14), and 
Raghunandan Pershad v. Moti Ram (10). 
The Bombay, Allahabad and Calcutta cases 
were not cases in which it was sought to 
proceed againet the sons in execution of 
decrees obtained against the father only. 
In the Lahore case it was held that there 
had been no disruption of the joint family; 
so that decision is of no assistance in the 
present appeal. The Lucknow case, how- 
ever, was one in which the sons had not 
been made parties tothe suit. The appeal 
first came before Pullan, J., who directed 
it to be laid before a Bench of three 
Judges. The Full Bench while holding 
that the sons were liable after partition 
for a pre-partition debt of their father, did 
not deal withthe point which now arises, 
namely, whether the creditor is entitled 
to proceed against the sons in execution 
of a decree obtained only against the 
father. When the case went back to 
Pullan, J., however, he assumed that the 
Full Bench had intended to decide this 
question in the affirmative. In the absence 
of any discussion of the question in the 
judgments of the learned Judges constitut- 
ing the Full Bench, I do not feel constrained 
to makethe assumption made by Pullan, 
J. AsI have already observed to hold that 
the sons are liable for their father’s pre- 
partition debt is one thing and to hold that 
the creditor may enforce against the sons 
a decree obtained against the father alone, 
after partition is quite another thing. As 
Lord Hobhouse said in Nanomi v. Madan 
Mohan (5): 

“Sufficient care has not always been taken to 
distinguish between the question how far the 
entirety of the joint estate is liable to’ answer the 
father's debt and the question how far the sons can 


be precluded by proceedings taken by or against 
the father alone from disputing that liability.” 


Finally, the appellant relied on observa- 
tions in certain decisions of the Judicial 
Committee of the Privy Council and 
principally upon Nanomi v, Madan Mohan 
(5), where Lord Hobhouse said, immediately 
after the passage just quoted : 

“Destructive as it may be of the principle of inde- 
pendent co-parcenary rights in the sons, the decisions 
have for some time established the principle that 
the sons cannot set up their rights against their 
father’s alienation for an antecedent debt or against 
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his remedies for their debts, is not tainted with 
immorality.” 


I must confess that I fail to see how this 
passage in the judgment of Lord Hobhouse 
assists the appellant. Mr. Mahabir Prasad 
for the respondents, does not contend that 
they are entitled to set up their rights against 
the appellant’s remedies for the debt but 
merely insists that the appellant’s proper 
remedy if he wishes to make them liable 
in the present case isa suit to which they 
are parties. Furthermore, in the case 
before the Privy Council the sons were 
joint with their fatherat the date of the 
decree. This fact was also common to all 
the other decisions of the Privy Council 
whch Mr. Das for the appellants relied 
upon Deerdayal v. Jugdeep Narain Singh 
(26), Muddun Mohan v. Kantoolal (27), 
Bhagat Pershad Singh v. Girja Koer (28), 
and Mahabir Pershad v. Moheshar Nath 
Sahai (29). In none of these cases did their 
Lordships of the Privy Council consider 
whether a creditor who obtains a decree 
against a Hindu father alone after partition 
is entitled to execute the decree against 
the sons. 

For the reasons indicated above, Iam of 

- opinion that he cannot do so, and would, 
therefore, dismiss the appeal. 

D. Appeal dismissed. 

(26) 30 198; 4 I A 247;10LR 49; 3 Sar, 730; 
1 Ind. Jur, 604; 3 Suther 468 (P O.) 

(27) 1I A 321; 22 WR 56; 14 BLR 187; 3 Sar, 
380P 0O) 

(28) 15 O 717; 15 IA 99; 5 Sar. 186; 12 Ind. Jur. 
289 (P O). 


(29) 17 O 581; 17I A 11;5 Sar, 489 (P 0.). 


LAHORE HIGH COURT 
First Civil Appeal No. 1351 of 1930 
February 14, 1935 
ADDISON AND Din Musamman, JJ. 
MUHAMMAD QASIM AND oraERs— 
DEFENDANTS—APPELLANTS 
versus 
Musammat RUQIA BEGAM—P atntirre— 
RESPONDENT. 

Registration Act (XVI of 1908), ss. 17, 49—Un- 
registered document mentioning amount of dower and 
dealing with rights in immovable property—Clause 
regarding dower separable from rest of document— 
Suit for dower—Document, admissibility of. 

An unregistered document contained a recital of 
the fact that the marriage between the parties had 









ments or the articles of dowry or usurp the immov- 
able property mentioned above, Finally the father 
of the bridegroom made a personal covenant toin- 
damnify the bridein case the dower or the pandan 
expenses were not paid and he had also added a 
declaration to the effect that his rights in the pro- 


` perty mentioned above had been extinguished: - 


Held, that the covenant relating to the dower stood 
altogether detached from all declarations regarding 
the immovable property and was clearly separable 
from them, and that the document in question could 
be used for the purpose of proving the amount of 
dower and thecontract of guarantee entered into by 
the bridegroom's father relating thereto, Thandavan 
v. Valliamma (3), Hanmant Apparao v. Ramabai 
Hanmant (4), Perumal Ammal v. Perumal Naicker 
(5)and Davinder Singh v. Lachhmi Devi (6), ap- 
plied. 5 

F. O. A. from the decree of the Senior 
Sub-Judge, Ludhiana, dated June 17, 
1930. 

Messrs. Nand Lal, and Khurshid Zaman 
for the Appellants. 

Messrs. Barkat Ali and Muhammad 
Amin, for the Respondent. 


Judgment.—On March 30, 1923, the 
plaintiff-respondent, Musammat . Rugia 
Begam, was married to Muhammad Qasim, 
son of Hakim Muhammad Alam of Ludhi- 
ana. The contract of marriage was 
incorporated in a document which was 
admittedly written at the time when the 
marriage was solemnized. Sometime after, 
the relations of husband and wife became 
strained and they parted. 

On August 13, 1929, the plaintiff insti- 
tuted the present suit both against her 
husband and his father for recovery of 
Rs. 10,000 on account of her prompt dower. 
She alleged that’ her husband was the 
principal debtor and his father had stood 
surety for him. She based her claim on 
the document mentioned above, The 
defendants pleaded that the deed in ques- 
tion was inadmissible in evidence for 
want ofregistration, that it had been exe- 
cuted under undue influence, that the sum 
mentioned therein was merely nominal, 
that the real amount which the parties had 
fixed by mutual consent was Rs, 1,000 
only and that the suit was barred by 
time. The Senior Subordinate Judge de- 
cided all these points against the defend- 
ants and decreed the suit. Both the 
defendants appealed but Muhammad Qasim 
has since died leaving Muhammad Alam 
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by virue ofs. 49, Registration Act, that 
‘no oral evidence could be led to prove the 
. contents of the’ document and that the 
Court below had erred in relying on it for 
‘the purpose of determining the amount 
of dower. He hascited Bisheshar Lal v. 
Bhuri (1) and C. Bevan Petman v. Ganesh 
Das (2) in support of his contention. 
Neither of these authorities is, however, 
applicable tothe facts of the present 
case. 

In Bisheshar Lal v. Bhuri ‘(1) the suit 
‘was for possession of the property left by 
_the deceased on the ground that the widow 
has forfeited her rights to a life estate on 
account of her unchastity. The defendant 
contended that the plaintiff had waived 
his claim to succeed to the property, and 
in support of this plea relied on: a document 
by which the plaintiff gave up all his 
rights in the deceased's property, real and 
personal, on the condition that defendant 
paid a sum of Rs. 1,000 toa gowshala. 
-The execution of this document was ad- 
mitted, but notits contents. It was held 
by a Division“ Bench of this Court that: 


“the document was inadmissible in evidence for 
want of registration notwithstanding that its 
execution had been admitted.” 

Tt was also held that: 

“Section 91, Evidence Act, rendered inadmissible 
oral evidence to prove that there was an oral 
agreement ‘of relinquishment preceding, p. 4 the 
written document.” 

It was further held that: 

“as the consideration could not be apportioned 
‘between the real and personal estate relinquished 
by the deed, the latter could not be admitted 
‘into evidence even in support of the personal 
estate." 

‘Similarly in C. Bevan Petmanv. Ganesh 
“Das (2) the defendant had obtained from 
Government a leaseof a coal mine for 
15 years and in consideration of an advance 
of Rs. 12,500 transferred to plaintiff 
‘one-half share in the lease and also cer- 
tain movable property by a written do- 
‘cument. This document was not regis- 
‘tered. It was held that: 


“as the written document embodied one 
action for one consideration and there was no 
separate or distinct transaction concerning the 
movable property, it was not receivable in evi- 
dence, being unregistered, even in regard to the 
movable property.” 


It was further held that: 

‘there was a clear difference between the use of 
a document for a collateral purpose and its use 
to establish directly title in apart ofthe property 
conveyed,” 


trans- 


(1) 56 Ind, Cas, 595; A I R 1920 Lah. 20:1L 
2U PLR (L) 147. ene 
ofp it 184. Ons. 542; A T R 1916 Lah. 379; 04 P R 


_(LAB.) 15710 


Now a perusal of the document before 
us appears to show that it is clearly 
diviaible into three distinct parts. The 
opening passage is a mere recital of the 
fact that the nikah between Musammat 
Ruqia Begam and Mohammad Qasim has 
been performed on the authority of the 
bride's Vakil in accord nce with the 
sacred law of the parties and the bride 
was being givenin marriage inlieu of a 
prompt dower of Rs. 10,000, ornaments 
worth Rs. 2,500 and four items of immov- 
able property described therein. This is 
followed by a separate agreement on the 
part of the husband to pay Rs. 10,000 as 
dower. Rs, 30 P. m. as pan dan expenses or 
pin money and an undertaking cn his be- 
half not to misappropriate the nuptial 
ornaments or the articles of dowry or 
usurp the -immovable property mentioned 
above. The finishing touch is given by the 
father of the bridegroom who has made 
a personal covenant to indemnify the 
bride in case the dower or the pan dan 
expenses were not paid and he has also 
added a declaration to the effect that his 
rightsin the property mentioned above 
have been extinguished. It is no doubt 
true that any declaration relating to the 
creation of the plaintiff's 1ights in the 
immovable property or the extinction of 
the defendant's rights in any such property 
makes the document compulsorily registr- 
able under s. 17, Registration Act, but s. 49 
lays down in ‘clear terms that the only 
effect of non-registration will be thatthe 
document shall not affect any immovable 
property covered by it or be received as 
evidence of any transaction affecting such 
property. As stated above, the plaintiff 
in this suit is merely seeking to enforce 
the covenant relating to dower and does 
not claim any immovable property com- 
prised in the document. This covenant 
stands altogether detached from all 
declarations regarding the immovable pro- 
perty and is clearly separable from them. 
In these circumstances the principles of 
law enunciated in Thandavan v. Valliamma 
ny Hanmant Apparaov. Ramabai Hanmant 
4), Perumal Ammal v, Perumal Naicker 
(5) and Davindar Singh v. Lachhmi Devi (6) 
will clearly apply. 

In Thandavan v. 


(3) 15 M 336; 2M L J 130. 
Per 51 Ind. Oas. 954; AIR 1919 Bom, 38; 21 Bom. L 


(5) 61 Ind. Oas. 461; AI R 1921 Mad. 137; 44 M 
196; 40M LJ 25:13 L W 69; (1921) M W N5. 

(6) 129 Ind, Cas. 281; A I R1930 Lab. 985; 12 Lah, 
239; Ind. Rul. (1931) Lah, 169, 


Valliamma (3) an 
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instrument had been executed which pro- 
vided for the distribution of property, both 

movable and immovable as to which 

the parties had disputed. The document 

was not registered. One of the parties to 

this document sued the other party onthe 

instrument in question to recover his 

agreed share of the movable property 

comprised in it. It was held by a Division 

Bench of the Madras High Court that: 

“the unregistered instrument was admissible in 
evidence in support of the plaintiff's claim for the 
movable property.” 

' Reliance in that case was placed on 
the observation of Hutton. J.,in Ley 79 
which may well be quoted here: 

“When a good thing and a void thing are put 
together in the same grant, the law makes such 
construction that the grant shall be good for that 
which is good and void for that which is void.” 
` The learned Judges also quoted with 
approval the remarks made in a previous 
Madras judgment which were to the 
following effect : 

“The new law has explicitly adopted the doctrine 
which the late Chief Justice of this Court believed 
to be derivable from the old, namely, that the 
object of s. 39 was solely to prevent instruments 
from being oflegal force for any of the pur- 
poses which make registration compulsory under 
8 7 EAJ 


In Hanmant Apparao v. Ramabai Han- 

mant (4) a Division Bench of the Bombay 
High Court, composed of Sir Basil Scott, 
©. J., and Hayward, J., held that: 
_ “the fact that a document relating to immovable 
and movable property was not registered, would 
not prevent the party entitled from suing on that 
document in respect of the movable property.” 

In Perumal Ammal v, Perumal Naicker 
(5) a Division Bench of the Madras High 
Court, composed of Sir John Wallis, O. J., 
and Hughes, J., held that where there 
was a gift of immovables and movables 
but the former failed owing to want of re- 
gistration the latter could nevertheless be 
held good. In Davindar Singh v. Lachhmi 
Devi (6) it was held by a Division Bench 
of this Court that: 

“an unregistered sale-deed, though inadmissible 
for proving any transaction affecting the immovable 
property which it purported to convey, could be 
received p. 9, inevideucefor the collateral purpose 
of proving an acknowledment of debt.” 

We have no hesitation, therefore, in 
holding that the document in question 
could be used for the purpose of prov 
ing the amount of dower and the con- 
tract of guarantee entered into by the 
bridegroom's father relating thereto and 
that it has been rightly used for this purpose 
by the Court below., 


Counsel for the appellant has next 
urged that the deed of dower was execut- 
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ed under undue influence and the amount 
of Rs. 10,000 was merely nominal, the 
real intention of the parties being to fix 
Rs. 1,000 only. In support of his argu- 
ment he has mainly relied on the testi- 
mony of Mazahar Hussain (D. W. No. 1, 
Raza Hussain, (D. W. No. 2) and Syed Abdul, 
(D. W. No, 3), and the letters, Exs. D-9, 
D-6 and D-9, written by these witnesses 
respectively to Muhammad Alam on 
March 29, 1923, along with Ex. D-7, writ- 
ten by Muhammad Ali who has since died 
and whose writing has been proved by 
Raza Hussain. Defendant Witness No. 2, 
and Ex. D-8 written by onè Abdul As- 
ghar, whohas not been produced. We 
have perused the statements of these 
witnesses as well as the letters proved by 
them but find noreason to differ from 
the conclusion arrived at by the Court 
below inthis matter, These letters appear 
to be clearly an after-thought and a part 
of a design to defeat the plaintiff's claim. 
The story set out therein does not appeal 
to reason and is inconsistant with the 
statement made by Muhammad Alam 
himself. If as alleged by him, a meeting 
ofthe panchayat had been _ held on 
March 29, 1923, to make the position of the 
parties clear about the amount of the 
plaintiff's dower, it is inconceivable that 
the matter would have been left in such 
an indefinite state or that no writing 
would have been secured from plaintiff's 
father Muhammad Yasin himself or that 
Muhammad Alam would have contented 
himself merely with these epistles from - 
the members of the panchayat. It is also 
unbelievable that every member of the 
panchayat would have written to Muham- 
mad Alam a separate letter giving the 
result of his interview with Muhammad 
Yasin. These letters were obviously manu- 
factured for the purpose of this case and 
are not entitled to any weight whatso- 
ever. B 
We are satisfied that the plaintifi’s 
claim is not open to attack on any ground 
taken bythe defendants and accordingly 
maintain the decree of the Court below 
and dismiss this appeal with costs. — 
N. Appeal dismissed. 
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PATNA HIGH COURT 
Criminal Revision No. 575 of 1934 
January 24, 1935 ; 
MACPHERSON, J. 
KESHAVLAL MADHAVJI—PETITIONER 


Versus 
JHARIA MINES BOARD or HEALTH-— 
OPPOSITE Party 

Bihar and Orissa Mining Settlements Act (IV of 
1920), s. 26 (3), (a)—By-law 25 (1)—Held, on facts 
that the order of the Mines Board of Health, calling 
upon the petitioner to supply water was not ultra vires 
and the petitioner was guilty of non-compliance with 

- the order. ; 

The Jharia Mines Board of Health, issued a notice 
to the owner of the North Jharia Oolliery calling 
upon him to provide on or before December 25, 
1933, a supply of wholesome water for drinking and 
domestic purposes from the main of the Jharia Water 
Board and distribute and deliver such supplies by a 
number of adequate standposts. No such supply 
was provided or distribution made and the prosecu- 
tion was instituted. The defence of the petitioner 
owner was that he could not get a supply of water 
frem the Jharia Water Board: 

Held, on consideration of documents, that the re- 
port of the Medical Officer and the resolution in 
which the Board recorded its opinion were by them- 
selves a substantial compliance with the provisions 
of by-law 25 and the provisions of s. 19 of the Bihar 
and Orissa Mining Settlement Act and that the 
order calling upon the owner to supply water was not 
ultra vires. 

Held, further that the defence 
could behad from the Water 
sustained, 

Cr. Rev. from an order of the Magis- 
trate, First Class, Dhanbad, dated May 26, 
1934, an application against the Sessions 

„Judge of Manbhum-Sambalpur, Purulia, 
in his order dated July 30, 1934. 


Mr. S. C. Majumdar, for the Petitioner. 

Mr. W. H. Akbari, for the Opposite Party. 

Order.—At the time of admission and 
during Mr. Majumdar'’s opening, this Rule 
appeared formidable; but upon an exami- 
nation of the relevant Acts and the papers 
on record, if turns out to be extremely. 
simple. The petitioner who is the owner 
of the North Jharia Colliery has been con- 
victed under s. 26 (3) (a) of the Bihar and 
Orissa Mining Settlements Act read with 
By-law No. 25 (1) framed under that Act 
and has been fined Rs. 50, On November 27, 
1933, the Jharia Mines Board of Health, 
issued a notice to the petitioner calling upon 
him to provide on or before December 25, 
1933, a supply of wholesome water for 
drinking and domestic purposes from the 
main of the Jharia Water Board and dis- 
tribute and deliver such supplies by a 
number of adequate standposts. No such 
supply was provided or distribution made 
and on February 8, 1934, the present pro- 
secution was instituted. The defence of 


that no supply. 
Board, could not be 
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the petitioner was that he could not get a 
supply of water from the Jharia Water 
Board. This defence was repelled by the 
Magistrate who convicted and sentenced as 
mentioned above. 

In support of the Rule Mr. Majumdar 
raised substantially two points, first, that 
the order of November 27, was ultra vires; 
and, secondly, that compliance with it was 
impossible because the Water Supply Board 
made difficulties in supplying water. 

The first point which does not appear to have 
been raised at the trial, is not well-founded 
as an examination of the documents readily 
discloses. Apart altogether from the fact 
that the report of the Medical Officer and 
the resolution in which the Board recorded 
its opinion are by themselves a substantial 
compliance with the provisions of by-law 25, 
and the provisions of s. 19 of the Act, they 
are the immediate sequel to a previous 
prosecution for the same offence to which 
the petitioner pleaded guilty on October 12, 
1933, and in réspect of which he was 
sentenced to fine. The ‘special order’ of 
November, 1933, was issued because up 
till that date the petitioner, in spite of his 
conviction, had not even applied to the 
Jharia Water Board for connection with the 
main of the Jharia Water Board. 

The second point is sought to be support- 
ed by aletter from the Jharia Water 
Board dated March 7, 1934, which of course, 
can have norelevance to anordey, the opera- 
tion of which expired on December 25, 
1933, and a prosecution on which had 
already been instituted on February 8, 
1934. In fact the letter of March 7, is 
itself a reply to a communication from the 
petitioner dated February 26, in which 
inter alia he expresses his regret for failing 
to comply with the order of November 27, 
within the time specified on the excuse that 
he was engaged on some business else- 
where. Obviously the reason which it is 
now sought to advance in favour of the 
petitioner is a pure afterthought. This plea 
also fails. 

The application is without merit and the 
Rule is discharged. ; 


D. Rule discharged. 
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: LAHORE HIGH COURT 
Miscellaneous Second Appeal No. 444 
of 1934 
January 31, 1935 
Ranar Lat, J. 

CHANAN SHAH—AppELLANT 

versus 
SARDAR KHAN—Rzsponpent. 

Civil Procedure Code (Act V of 1908), 8.47 (1), 
(3)—Sub-s, (3), when comes into ‘ operation—Ques- 
tion between rival representatives of one party 
—Other pariy disclaiming interest in question 
~-Sub-s, (1), if applies—Appeal against order decid- 
ing claim of rival representatives—Competency of. 

Section 47 (3), Oivil Procedure Code, must be 
read as ancillary to sub-s. 1 and only comes into 
operation where there is a question arising 
between the parties to the suit or their repre- 
sentatives relating to the execution, discharge or 
satisfaction of the decree, and it does not apply to 
a case in which the question is between the rival 
representatives of one party, the other party having 
throughout disclaimed any interest in the question. 
In such a case no appeal would lie against 
the order of the Court deciding the claim of the 
rival representatives. Venukai v. Damodar (1), Rama 
Chettiar v. Chockalinga Chettiar (2), Munshi Rai v. 
Rup Narain 3) and Nur Husainv, Abdul Qadir (4), 
relied on. 

Misc, 8. A. from an order of the District 
Judge, Jhelum, dated December 16, 1933. 

Mr. Shamair Chand, for the Appellant. 

Mr. Arjan Das, for the Respondent. 

Judgment.—One Raj Mal instituted a 
suit on behalf of a 
firm styled as Raj Mal-Chanan Shah, 
Chanan Shah being Raj Mal’s son. A 
decree was passed in favour ofthe firm and 
Raj Mal made several applications for 
execution. Several years later Chanan 
Shah transferred the decree in favour of 
one Mohammad Hayat. Subsequently Raj 
Mal was declared insolvent. He mentioned 
the decree in question in the list of his assets. 
The Official Receiver sold the decree in due 
course to Sardar Khan. Mohammad Hayat 
and Sardar Khan both applied for exe- 
cution. The Executing Court allowed 
Mohammad Hayat to execute the decree 
and dismissed Sardar Khan’s application. 
Sardar Khan appealed and the learned 
District Judge held that Sardar Khan was 
entitled to execute and not Mohammad 
Hayat. Ohanan Shah filed a second appeal. 

It has been rightly urged by the learned 
Counsel for the appellent that Sardar Khan 
had no right to appeal to the District Judge 
because there was no dispute between the 
parties to the suit in which the decree was 
passed. The learned Counsel for the res- 
pondent relied on sub-s. (3), s. 47, Civil 
Procedure Code, which lays down that 
where a question arises as to whether any 
person is or isnot the representative of a 


joint Hindu family- 
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party such question shall; for the purposes 
of the section, be determined by the Court. 
This clause is, of no help to the respondent. 
It has to be read subject to sub-s. (1). he 
Executing Court was of course bound to 
determine who the representative of the 
decree-holder was, but a rival claimant had 
no right to appeal against that decision. In 
Venukai v. Damodar (1), it has been held 
that s. 47 (3), Civil Procedure Code, must 
be read as ancillary to sub-s, (1) and only 
comes into operation where there is a ques- 
tion arising between the parties to 
the suit or their representatives relating 
to the execution, discharge or satis- 
faction of the decree, and it does not 
apply toa case in which the question is 
between the rival representatives of one 
party, the other party having throughout 
disclaimed any interest in the question. In 
such a case no appeal would lie against the 
orderof the Court deciding the claim of 
the rival representatives. In Raman Chet- 
tiar v. Chockalinga Cheitiar (2), it was held 
that a dispute between an assignee from 
a decree-holder and a person having a 
charge over the decree is one between per- 
sons who occupy substantially the position of 
decree-holders and the order passed relating 
to such dispute is not appealable under 
s. 47, Civil Procedure Code. In the case 
reported as Munshi Rai v. Rup Narain (3), 
the dispute was not between the parties to 
lhe suit, but between the decree-holders. 
The order of the Executing Court was held 
to be not appealable. In Nur Husain v. 
Abdul Qadir, 113 Ind, Cas. 776 (4), it was 


held that s. 47, Civil Procedure Code, 
does not apply to a dispute between 
-rival decree-holders, I respectfully 
agree with these authorities and 


hold that the order of the learned Dis- 
trict Judge was without jurisdiction. I 
therefore set aside that order and restore 
the order of the Executing Court. No order 
as to costs. It is of course open to Sardar 
Khan to attack the order of the Executing 
Court by means of a regular suit. 
N. . Order set aside. 
(1) 146 Ind. Oas. 336; 57 B 641; AIR 1933 Bom. 
396; 35 Bom. L R 609; 6 R B 146. 
vÊ) 93 Ind. Oas. 649; A IR 1926 Mad, 691; 24 L 


(3) 103 Ind. Cas, 724; 6 Pat. 386; A IR 1927 Pat. 
8. 
(4) 113 Ind. Cas. 776. 
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_ PATNA HIGH COURT 
Criminal Revision No. 26 of 1935 
February 12, 1935 
JAMES, J. 

MEGHU MAHTO— PETITIONER 
versus 
RAMPARTAP CHOWDHURY AND OTHERS 
—Oprosite PARTY 

Penal Code (Act XLV of 1860), 8, 143— 
Held,on facts that there was no force used by 
crowd which would make it an unlawful assembly 
and that High Court would not interfere in 
revision with order of acquittal. 

Held, on facts, that the extraordinary power of 
the High Oourt of setting aside in revision the 
finding. of acquittal, will not be exercised where 
as the lower Court pointed out in justification of 
its order of acquittal, no force in the technical 
sense of the word was used by the crowd, 
such as would bring the unlawful assembly 
within the definition of a riotous assembly, | 

Or. R. from an order of the Sub-Divisional 
Magistrate of Bihar, dated December 7, 
1934. 

Mr. R. C. De, for the Petitioners. 

. Messrs. P. C. Manuk, Baldeo Sahai, C. P. 
Sinha, Gursahai Lal and K. Dayal, for the 
Opposite Party. 


Order.—This is an application for revi- 
sion of the order of the Sub-Divisional 
Magistrate of Bihar acquitting fourteen 
persons on charges framed under ss. 143 
and 379 of the Indian Penal Code. The 
accused persons are the persons who pur- 
chased, or persons employed by the pur- 
chasers of the village in a sale for arrears 
of its own revenue on June 7, 1932, Posses- 
sion was delivered on September 11, 1933, 
when the ijaradar who had up to then been 
in possession of the village surrendered it 
to the purchasers. The unlawful assembly 
is said to have been held on December 6, 
1933. The crop which the accused persons 
are said tc have cut was growing on land 
which at the time when the ijara was 
granted was bakasht land which the 
ijaradar by the terms of his lease was pro- 
hibited from letting out to tenants. It is 
said that the accused persons with a large 
number of other men went to this land and 
cut and took away by force a large part 
of the paddy which was standing on it. 
Complaint was made by Meghu Mahto, who 
claimed thatthe ijaradar had leased this 
land to him, and that by virtue of the lease 
he had the rights of an occupancy raiyat. 
Similar claims were made by other men, 
who put forward hukumnamas said to have 
been granted by the zerpeshgidar's agents. 
When the complaint was first entertained 
by the Sub-Divisional Magistrate he made 
the case over to the Police for investiga- 
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tion, with the result that the Police declined 
to submit a charge sheet, reporting that 
the case was based on a mistake of 
law. The Sub-Divisional Magistrate then 
directed further enquiry and on receiving 
a report from the Second Officer he issued 
processes and proceeded to hear the case. 
After the evidence for the prosecution had 
come to an end, he acquitted the accused 
persons on the ground that they were acting 
in exercise of a bona fide claim of right. 
The learned Magistrate has not expressed 
quite clearly whether he considers that the 
accused believed with good reason that 
the actual cultivator of this land had been 
the ijaradar who had surrendered posses- 
sion in the previous September; or whether 
they believed that the actual cultivators 
were the raiyats who subsequently came 
forward as complainants, considering that 
these men could have acquired no right, 
since the ijaradar was prohibited by his 
lease from creating raiyati tenures. 

Mr. B. O. De on behalf of the complain- 
ants argues that the Sub-Divisional Magis- 
trate ought not to have made an order of 
acquittal on these grounds, arguing that 
there can be no bona fide claim of right 
based merely on a mistaken view of the 
law, since the accused persons must have 
known that the raiyats were in possession 
of the land; and whether they thought 
that the ruiyats were in possession on their 
own account or on account of the ijaradar, 
they had no right to take away their paddy 
by force. Mr. De argues that it is at least 
doubtful whether the lease of the ijaradar 
is to he regarded as an incumbrance which 
would be void under s. 37 of the Revenue 
Sale Law or whether it is an under-tenure 


‘which would be voidable, quoting from 


the decision of Mr. Justice Mohammad Noor 
in a case under s. 145 which has recently 
been decided with reference to this very 
land. But whether the lease of the ijara- 
dar is to betechnically regarded as an 
incumbrance or an under-tenure, the ac- 
cused persons would, if they regarded the 
ijaradar as the person in actual possession 
of the land, consider that possession had 
been surrendered to them, since the 
ijaradar at once gave up any claim 
to possession when delivery of possession 
was made on September 11. If the 
accused believed that valid settle- 
ment had been made by the ijaradar 
with raiyats who thereby became occupancy 
raiyats protected by the provisions of s. 37 
of the Revenue Sale Law, they could of 
course not have been acting in exercise of 
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bona, fide claim of right; and indeed if they 
believed the tenants to be in possession 
but to be liable to eviction owing to the 
terms of the ijaradar’s lease, they would 
even so not be justified in going with a 
body of men to the field to cut the crops 
by force. But at the same time I do not 
consider that this is a case in which the 
extraordinary power of the High Court of 
setting aside in revision the finding of 
acquittal ought to be exercised. As the 
learned Sub-Divisional Magistrate pointed 
out in justification of his order of acquittal 
no foree in the technical sense of the word 
was used by the crowd, such which would 
bring the unlawful assembly within the de- 
finition of a riotous assembly. The posses- 
sion of the tenants has for the present been 
determined by an order under s. 145 of the 
Code of Criminal Procedure and the-value 
of the crop which was taken away by the 
accused persons has been made over to the 
raiyats. It is suggested that some kind of 
malice of the ijaradar is really at the back 
of the present application for revision; and 
indeed it is difficult to believe that these 
humble raiyats who claim to hold on a 
chauraha rent of 5 maunds of rice a bigha 
would move the High Court for a renewal 
of proceedings in the case after they are 
once secured in possession of the land and 
of the value of the crops. There was a 
suggestion made which is probably not 
without foundation that whatreally lay at 
the back of the prosecution in this case was 
a quarrel over an election dispute in which 
the principal accused persons are concerned; 
and indeed it appears to be quite likely 
that the principal persons named as accused 
were not really at the place at all. 

I do not, in the circumstances, consider 
that the order of acquittal should be set 
aside in revision; and this application is 
dismissed, 

D. Application dismissed, 


LAHORE HIGH COURT 
Second Civil Appeal No. 2086 of 1931 
November 27, 1934 
CoLDsTREAM AND Batps, JJ. 
Chaudhri RIASAT ALI—DEFENDANT 
—APPELLANT ‘ 
versus 
IQBAL RAT AND oTHERS PLAINTIFFS AND— 
Musammat HASSAN BIBI—anp OTHERS 
DEFENDANTS—RESPONDENTS 
Hindu Law—Joint family—Gift—Gift of joint 
family property by father—Mutation in favour of 
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donee—Donez selling gifted portion—Vendee applying 
for partition—Co-parceners objecting—Revenue ° 
Authorities directing them to establish their right in 
Civil Court—Suit for declaration—Limitation—Cause 
of action, when arises--Limitation Act (IX of 1908) 
Sch} I, Art. 120. , 

If a plaintiff is-in possession or enjoyment of 
the property in suit, he is not obliged to sue for 
a declaration of title on the first or on each suc- 
ceeding denial of his title by the defendant: he 
may look upon such denials with complacency or 
at his option mayinstitute a suit to falsify the 
assertions of the other side. But when his rights 
are actually jeopardised by the action or assertion 
of the defendant, he must take proceedings within 
six years from the date of such action or asser- 
tion. Hakim Singh v.Waryaman (1) and Fateh Alt 
shah 7 Muhammad Bakhsh (2), relied on. [p. 76, 
col, 2, - 

Under Hindu Law a father has no power to 
make a giftof joint family property in favour of 
a stranger and there is no law requiring a mem- 
ber ofa joint Hindu family who isin posses- 
sion of such property to sue to set aside the 
gift and his failure to do so does not render the 
gift valid end binding on him, If the donee 
sues for possession it is for him to establish 
the validity of the gift on which he relies and 
not for the co-parceners in possession to prove 
its invalidity. Balwantrao Naraismha v, Ramkrisna 
Baburao (3), referred to. [p. 77, col. 1.) 

A Hindu father made a gift of a portion of 
the joint family property. Mutation in favour 
of the donee was sanctioned. After some years 
thedonee sold the portion gifted to him to 
another person who thereupon applied for par- 


tition. The sons raised an objection t 
thə gift was invalid and that they were ths 
sole owners of the shamilat land in question, 


The sons were then directed b 
Revenue Authorities to establish their claim m 
Jivil Qonrt: i 

eld, taar there was no obligation on t 
to havethe gift set aside. This was EF 
matter of discretion with them and being in pos- 
session, they appeared to have decided to treat the 
gift as a nullity and notto go to Court for that 
purpose, They were forced to goto Court merely 
as a result of the partition proceedings, The 
Revenue Authorities directed them to establish 
their title to the land in suit. This was a fresh 
cause of action and under Art. 120, Limitation Act 
time began torun from this date. [p. 77, col, 2] ‘ 


S.C. A. from the decree of the Additional 
District Judge, Gujranwala at Sialkot 
dated August 24, 1931, affirming thatof the 
Subordinate Judge, Second Class, Gujran- 
wala, dated December 15, 1930, 


Messrs, Achhru Ram and M. 
the Appellant. 

Messrs. Manohar Lal and Charanjit i 
for the Respondents. PRR 


Bhide, J.—Ralia Ram, father of the 
plaintiffs, made a gift of 100 kanals out of 
shamilat land belonging to a joint Hindu 
family in favour of Murad Ali, defendant 
No. 2,on November 1, 1915. A mutation 
in respect of the gift was sanctioned on 
January 18, 1917. On December 7, 1917, 


L. Puri, for 
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*Ralia Ram died. Thereafter the plaintiffs 
tried to get the mutation in respect of the 
gift cancelled but their application was 
rejected on March 8, 1920. . 

İn 1924 Murad Ali sold the land gifted 
to him in favour öf Chaudhri Riasat Ali, 
defendant No.1. In 1925 Chaudhri Riasat 
Ali applied for the land to be partitioned 
when the plaintiffs raised an objection that 
the gift in favour of Murad Ali was invalid 
and that they were the sole owners of the 
shamilat land in question. 

The plaintiffs were then directed by the 
revenue authorities to establish their claim 


in a Civil Court as the entries 
in the revenue records were ia 
favour of Chaudhri Riasat Ali. They 


accordingly instituted the present suit on 
August 6, 1928, 

The suit was resisted by the defendants 
inter alia on the ground of limitation. 
The defendants contended that the plaint- 
iffs should have instituted the suit within 
6 years from the date of the gift but this 
contention was repelled by the trial Court, 
holding that a fresh cause of action had 
arisen when the plaintiffs were directed by 
the revenue authorities to establish their 
title in a Civil Court. 

The trial Court found on merits also in 
favour of the plaintiffs and granted them a 
declaratory decree. The defendants 
appealed to the District Court, but their 
appeal was dismissed and the decree of 
the trial Court was confirmed. From this 
decision the defendants have preferred a 
second appealto this Court. 

The only point argued by the learned 
Counsel for the defendants before us was 
that of limitation. It was urged that the 
present suit was in fact a suit for a declara- 
tion that the gift made by Ralia Ramin 
favour of Murad Aliin the year 1915 was 
invalid and should not affect the plaintiffs’ 
rights and that the suit, having been 
instituted more that 6 years after the date 
of the gift, was barred by time under Art. 
120 of the Indian Limitation Act. 

The parties are agreed that Art. 120 of the 
Indian Limitation Act governs limitation 
and the only point which requires considera- 
tion is whether the period of limitation 
should be taken to have commenced from 
the date of the gift or from the date when 
the plaintiffs were directed by the Revenue 
Authorities to establish their title in a Civil 
Court. If limitation is reckoned from the 
latter date, the suit would admittedly be 
within time.. The learned District Judge 
agreeing with the trigl Court has held that 
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a fresh cause of action accrued to the 
plaintiffs at the time of the partition and in 
coming to this decision has relied chiefly 
on Hakim Singh v. Waryaman (1) and 
certain later authorities in which that 
ruling was followed. The learned Counsel 
for the appellants tried to distinguish this 
ruling on the grounds that in the present 
instance a gift had been made in favour of 
defendant No.2 and that the gift was not 
void but remained in force until and 
unless it was set aside by the plaintiffs by 
taking proper proceedings. It has been 
found by the Courts below that the plaint- 
iffs were all along in possession of the 
land but it was urged that this is im- 
material as the suit was in substance one 
to set aside the gift of 1915, as the plaint- 
iffs could not get the relief prayed for 
without getting the gift set aside. 

I am unableto see that the mere fact 
that in the present instance there was a 
gift in favour of defendant No. 2 is 
sufficient to distinguish the present case on 
principle from Hakim Singh v. Waryaman 
(1) and the other authorities relied on by 
the learned District Judge. As pointed 
out in Fateh Ali Shah v. Muhammad 
Bakhsh (2) the principle is fully established 
that if a plaintiffis in possession or enjoy- 
mentof the property in suit, he is not 
obliged to sue for a declaration of title on 
the first or on each succeeding denial of 
his title by the defendant he may look 
upon such denials with complacency or 
at his option may institute a suit to 
falsify the assertions of the other side. 
But when his rights are actually jeopardised 
by the action or assertion of the defendant 
as they were in the present instance owing 
to the defendant seeking partition of the 
property, he must take prcceedings within 
six years from the date of .such action 
or assertion. The learned Counsel for the 
appellant did not dispute this principle, 
but he urged that the present suit was in 
substance one to set aside the gift made 
by the plaintiffs’ father and hence limita- 
tion should be reckoned from the date of 
the gift or at any rate fromthe date on 
which the plaintiff's application for cancella- 
tion of the mutation relating to the gift 
was rejected in 1920. I do not consider 
this argument to be sound. It is true that 
the plaint in the present instance is not 
properly drafted, but it does state correctly 
that the cause of action arose during the 

(1) 140 PR 1907; 187 P WR 1907. 

(2) 119 Ind. Cas. 258; 9 L 428;A I R 1928 
Lah. 516; Ind. Rul, (1929) Lah. 850. 
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partition proceedings when defendant No.1 
sought to get the property partitioned and 
the Revenue Authorities directed the 
plaintiffs to establish their title in a Civil 
Court. There can be no doubt that this 
was the real object of the present suit. But 
for the order of the Revenue Authorities it 
would have been wholly unnecessary for 
the plaintiffs to come toCourt. Defendants 
were out of possession and had slept over 
such rights as they had for a long time. If 
they had sued for possession, limitation 
might have stood in their way, but not of 
the plaintiffs. The learned Oounsel’s 
contention that the gift by the plaintiff's 
father was merely voidable and, therefore, 
binding until it was set aside by proper 
proceedings, does not appear to be sustain- 
ablein the circumstances of this case. 
Under Hindu Law afather has no power to 
make a gift of joint family property in 
favour of a stranger as Ralia Ram did in 
the present instance (cf paras. 357, 225, 226 
of Mulla’s Principles of Hindu Law 1931). 
As far as I can see, there is no law 
requiring a member ofa joint Hindu family 
who is in possession of such property tosue 
to set aside the gift and his failure to do so 
does not render the gift valid and binding 
on him, uf Balwantrao Narsinha v. Ram- 
krisna Baburao (3). Ifthe donee sues for 
possession it is for him to establish the 
validity of the gift on which he reliesand 
not for the co-parceners in possession to 
prove its invalidity. The learned Counsel 
for the appellant referred to Ramaswami v. 
Govindammal (4) in which it was held that 
a suit for possession by a minor more than 
three years after attaining majority was in 
Substance a suit for setting aside the 
` alienation which had been made by the 
minor’s guardian, and as such, barred 
under Art. 44 of the Indian Limitation Act. 
But the principle of that case cannot be 
applied to the present one, because an 
alienation effected by a guardian is on 
behalf of the minor and is binding on the 
minor untilitis set aside and there isa 
specific article inthe Indian Limitation Act 
requiring the minor to have such an aliena- 
tion set aside if he wishes to do so, within 
three years after attaining majority. 

The present suit cannot be considered to 
be an indirect attempt to get over the bar 
of limitation. For, as. stated above there 
was no obligation on the plaintiffs to have 


(3)3 Bom. LR 682, 

(4) 118 Ind. Oas. 481; AIR1929 Mad, 313;29 L 
W 169; (1929) M W N 124; 56 ML J 332; Ind, Rul, 
(1929) Mad, 801, ; 
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the gift set aside. This was purely a 
matter of discretion ‘with them and being ° 
in possession, they appearto have decided 
to treat the gift as a nullity and not to 
go to Court for that purpose. They were 
forced to goto Court merely as a result of 
the partition proceedings. The Revenue 
Authorities directed them to establish their 
title to the land in suit. This was certainly 
a fresh cause of action, and this relief they 
were entitled to ask. 

The decision of their Lordships of the 
Privy Council contained in Bijoy Gopal 
Mukerji v. Krishna Mahishi Debi (5) is 
instructive and, in my opinion, supports 
the above view. That was a suit brought 
by reversioners of a Hindu widow after her 
death for a declaration that a lease of 
certain property granted by her was 
inoperative and for actual possession of 
that property. The High Court of Calcutta 
held that the suit was governed by Art. 91 
of the Indian Limitation Act as the plaint- 
iffs could not get possession of the land: 
until and unless the lease was also set aside. 
Their Lordships of the Privy Council, 
however, did not agree with this view. 
Their Lordships held that though the lease 
was voidable at the option of the rever- 
sioners, it was open to the reversioners to 
treat the lease as a nullity without the 
intervention of the Oourt and to sue 
merely for possession after the widow's 
death as they had done. Therewas nothing 
for the Court in such a case to set aside 
or cancel as a condition precedent to the 
right of action of the reversionary heirs. 
The plaintiffs in that case had no doubt 
prayed for the cancellation of the lease, but 
their Lordships treated it as a surplusage 
holding that it was quite unnecessary for 
them todo soas they could have merely 
claimed possession, leaving it to the 
defendants to plead and prove the circum- 
stances on which they relied for showing 
that the lease was binding on the rever- 
sioners. The present case appears to me to 
stand on asimilar footing. The plaintiffs 
being in possession, it was unnecessary for 
them to ask for any declaration as regards 
the gift. As a consequence of the parti- 
tion proceedings taken by defendant No. 1, 
they had only to establish their title in 
Court. They were in possession of the 
property as members of a joint Hindu 
family to which the property admittedly 
once belonged, This was prima facie 

(5) 34 I A 87; 34G 329:9 Bom. L' R 602; 11 O 


WN 424; 5 OL J 3342 MULT 133;17ML J 154; 
4AL 33290) : 
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. evidence of their title, and it was, therefore, 
for the defendants to prove the validity of 
the gift from which they derived their title. 

As I have already remarked, the plaint 
was not properly drafted and the prayer 
as to relief was also not happily worded. 
But this technical defect cannot affect the 
true position and it cannot be said that it 
has in any way prejudiced the trial, The 
learned District Judge, was, therefore, right 
in treating the suit as one to establish the 
plaintiffs’ exclusive ownership of the land 
in suit. He, however, seems to have lost 
sight of the fact that the decree granted 
by the trial Court was not in terms 
appropriate to the relief to which the plaint- 
iffs were really entitled. I would, therefore, 
accept the appeal merely to the extent of 
granting the plaintiffs declaration that they 
are the sole owners of the land in suit, and 
direct the decree to be modified accordingly. 
In view of all the circumstances I would 
leave the parties to bear their costs in this 
Court. 

Coldstreain, J.—I agree. 

D. Appeal dismissed. 





PATNA HIGH COURT 
Criminal Reference No. 68 of 1934 
January 14, 1935 
AGARWALA, J. 

RAM RATTAN SAO AND ANOTHER - 
PETITIONERS 
Versus 
EMPEROR—Opposite PARTY 

Bihar and Orissa Highways Act (III of 1926), s. 4— 
Rules under— Applicability to encroachment in exis- 
‘tence before passing of the Act. 

Where the encroachment has been in existence 
for the last 40 or 50 years, it is not an encroach- 
ment to which the Act applies. The Bihar and 
Orissa Highways Act was enacted in 1926 and there 
are no provisions in that Act which apply to con- 
structions which have been in existence for so long a 
period before the passing of the Act. 

Cr. Ref. from a letter of the Deputy Com- 
missioner, Singhbhum, dated December 20, 
1934. 

Order.—This is a reference by the 
Deputy Commissioner of Singhbhum re- 
commending setting aside of the sentence 
of - fine of Rs. 5 passed against Ram Rattan 
Sao and Seo Ratan Sao on a conviction 
under r. 2 (2) (a), Bihar and Orissa 
Highways Act, 1926. 
based on a finding that there was an en- 
croachment upon a roadside drain within 
the Chaibasa Municipality, the encroach- 
ment consisting of a.tinshed which extended 
about threefeet beyond the drain, - 


The conviction is 
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The ground on which the learned De- 
puty Commissioner has recommended that 
the sentence and the conviction be set aside 
is that the alleged encroachment has been 
ja existence for the last 40 or 50 years and 
therefore it is not an encroachment to which 
the Act applies. The Bihar and Orissa 
Highways Act was enacted in 1926 and 
I see no provision in that Act which applies 
to constructions which have been in exist- 
ence for so long a period tefore the pass- 
ing of the Act as is the case in the present 
instance, i 

I therefore accept the reference and set 
aside the conviction and sentence. 

D. Reference accepted. 


LAHORE HIGH COURT 
Second Civil Appeal No. 2209 of 1930 
January 30, 1935 
COLDSTREAM AND JAI Lat, Jd. 
MUNI LAL AND ANOTHER— PLAINTIFFS 
— APPELLANTS 
versus $ 
Firm HAJI GHULAM HUSSAIN-NUR | 
AHMAD AND oTHERS—DEFEN DANTS— 
RESPONDENTS 

Registration Act (XVI of 1908), ss. 87, 34—S. 8&3 
applicability of—Defect of procedure and lack of 
jurisdiction—Distinctrion— Document presented by one 
of the mortgagees— Registration in absence of exe- 
cutant—Defect, if only one of procedure—Hegisira- 
tion, legality of—Document— Admissibility. 

In seeking to apply s. 87, Registration Act, it is 
important to distinguish between defects in the pro- 
cedure of the Registrar and lack of jurisdiction. 
Where the Registrar has no jurisdiction to register, 
as where a person not entitled to do so presents for 
registration, or where there is lack of territorial 
jurisdiction or where the presentation is out of time 
the section is imperative. On the other hand if the 
Registrarhas jurisdiction in the exercise of it the 
section takes effect. s i 

Where a deed after being duly attested, was pre- 
sented for registration to the Sub-Registiar by cne of 
the mortgagees and he registered it in the al sence of 
the executant ; 

Held, that though s. 34 was contravened, the defect 
being only one of precedure, the registration was not 
illegal so as to make the document inadmissible, 
Majihunnissa ~v. Abdul Rahim (1) and other cases, 
relied on. 

[Case-law discussed.] 

S. O. A. from the decree of the District 
Judge, Amritsar, dated November 10, 1930. 

Messrs. Badri Das and Amar Nath Chona, 
for the Appellants. 

Messrs. Barkat Ali and Mahesh Das Behl, 


for the Respondents. 


Coldstream, J.—The only question 
argued before us in this second appeal 
is whether a mortgage-deed executed by 
Ganpat Ram, the fourth defendant, at 
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Kashgar on June 9, 1927, 
Gehna Mal-Diwan Chand, 
defendant,is admissible in evidence in 
view ofthe provisions of ss.34 and 49, 
Registration Act, XVI of 1908. 

The deed was ‘‘attested” on the date of 
its execution by the British Counsel at 
Kashgar. Presumably Ganpat Ram was 
present, but this is not recorded. It was 
presented for registration to the Sub- 
Registrar, Amritsar, by one of the mort- 
gagees and the Sub-Registrar registered it 
on November 7, 1928,in the absence of 
the executant and therefore in contravention 
of s. 34 of the Act. The plaintiffs’ case was 
that the deed had not been legally re- 
gistered and was, therefore, inadmissible. 
The trial Court decided the matter in their 
favour. This decision was reversed on 
appeal by the District Judge of Amritsar 
and the present appeal is by the plaintiffs 
who contend that the trial Court's judg- 
ment was correct. 

The trial] Court based its finding that the 
registration was illegal and invalid on the 
Privy Council judgmentin Majihunisa v., 
Abdul Rahim (1) which in his opinion super- 
seded their Lordships’ decision in Mukhan 
Lal v. Kundan Lal (2), and in support of 
this view appellants’ Counsel relies upon 
Raziunnissa v. Sabir Husain (3), Jambu 
Parshad v. Mahommed Altaf Ali (4), Bharat 
Indu v. Hakim Mahomed Hamid Ali Khan 
(5), Chhotey Lal v. Collector of Moradabad 
(6) and Amir Begam v. Hussain Bibi (7). In 
Mukhan Lal v. Kundan Lal (2), the register- 
ing officer had acted in contravention of 
8. 36 of Act XX of 1868. Section 34 of the 
present Act, by registering a deed without 
the executant having appeared before him. 
Although it was not necessary for their 
Lordships to determine whether the deed 
was a nullity, they observed that : 

“there are no words in s. 36 (now 34) declaring 


that the registration ofa deed shall be null and 
void if made without the appearance of the per- 


in favour of 
the second 


(1) 23 A 233; 28 IA 15; 7 Sar. 899 (P O). 
(2) 21 A 210; 14 W R 75; 15 B L R228 (P O). 
(3) 26 A 31; A W N 1903, 195. 
nd. Cas. 422: A IR 1914P O 16; 42 I A 22; 
37 A 49; 19 O W N 282; 13 AL J129; 17 M LT 148; 
210LJ3 218; 2L W 277; 28 M L J 577; 17 Bom. 
L R 413; (1915) M W N 59 (P 0). 
(5) 58 Ind. Cae. 386; A I R 1921 P O93; 18 ALJ 
1738 MLS 41; (1920) M W N 413; 28 M L T98; 
; ; 22 Bom. LR 1362: 13 LW 
4; oe PREE ©) 79 (P 0). ; 

. Cas,44; AIR 1922P O 279: ; 
44A 514-31ML T OV ah ALT 
861, 37.0 L J 377; 9 ; 

55; 18 L W 124; (1923) M W N 873 (P O). 
(T) 58 Ind. Oas. 4 G S 
87 P W R 1920, 
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sons who executed it; and it is very doubtful 
whether the words of that section are not merely 
directory to the registering officer for the benefit 
of the parties to the deed and whether his acting 
without the appearance of the parties, and upon 
evidence, instead of the admission of the parties 
of the execution of the deed, was more thana 
defect in procedure within the meaning of s. &8, 
Again, itis not clear that the words unless it shall 
have been registered in accordance with the pro- 
visions of this Actin s. 49, are not especially as 
regards strangers to the deed, confined to the 
procedure on admitting to registration without 
reference to any matters of procedure prior to 
registration, orto the provisions of ss. 19, 21, or 
36 of the Act, or other provisions of a similar 
nature. In considering the effect to be given to 
8.49, that section must be read in conjunction with 
8. 88 (now 87) and with the words of the heading of 
para.l0, of the effects of registration and non- 
Tegistration. Now, considering that the regisrtation 
of all conveyances of immovable property of the 
value of Rs 100 or upwards is by the Act rendered 
compulsory, and that proper legal advice is not 
generally accessible to persons taking conveyances 
of land of small value, it is scarcely reasonable to 
suppose that it was the intention of the legislature 
that every registration of a deed should be null 
and void by reason of a non-compliance with the 
provisions of ss 19, 21 or 36, or other similar 
provisions. Jt is rather to be inferred that the 
legislature intended that such errors or defects 
should be classed under the general words defect 
in procedurein s. £8 of the Act, so that innocent 
and ignorant persons should not be deprived of 
their property through any error or inadvertence 
of a public officer, on whom they would naturally 
place reliance. Ifthe registering officer refuses to re- 
gister, the mistake may be rectified upon appeal under 
s. 83,or upon petition under s. 84, asthe case 
may be; butif he registers where he ought not 
to register, innocent persons may be misled, and 
may not discover, until it is too late to rectify 
it, the error by which, if the registration is in 
consequence of if to be treated as a nullity, they 
may be deprived of their just rights.” , 

The observations appear to be directly 
applicable to tbe present case. The 
opinion expressed was adopted by the 
Board in Mahomed Ewaz v.  Birj Lal (8). 
In that case a deed had been registered 
although only two of the executants ap- 
peared and admitted execution and exe- 
cution was denied on behalf of the third. 
The registration was contrary to the pro- 
visions of s. 35, Registration Act, then in 
force (Indian Registration Act III of 1877), 
which prohibited the registration of a 
document if any. of the executants denied 
its execution. The question to be decided 
was, therefore, not the same precisely as 
that in the present case or in Mukhan Lal 
v. Kundan Lal (2), but in coming to their 
decision the Board quoted the passage 
cited above as relevant considerations in 
support of their decision: Mukhan Lal v. 
Kundan Lal (2), was followed by a Divi- 
sion Bench of the Punjab Chief Court in 


(8) 1 A465; 41 A 166; 3 Sar. 735 (P O) © ~~” 
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Bhagat Singh v. Gauhar (9). There the 
registration of a document had taken place 
in the absence cf the mortgagor in con- 
travention of s. 34 of the Act JIT of 1877. 
The learned Judges remarked that the 
Privy Council judgment was conclusive 
to the effect that a registering officer act- 
ing without the appearance of the parties as 
provided by the Act was only guilty ofa 
defect of procedure within the meaning-of 
s. X8 of the Act of 1866 (s, 87 of the present 
Act). The Madras High Court in Veerappa 
v. Kadiresan 20 Ind. Cas. 385 (10), appears 
at one place (p. 389*) to have accepted 
Mukhan Lalv, Kundan Lal (2), as authority 
for the broad proposition that all : 


“errors of the registering officer are to be regarded 
as errors of procedure.” 


In Majihunnisa v. Abdul Rahim (1), the 
first judgment on which appellants’ Counsel 
relies, the question was whether a docu- 
ment had been legally registered which 
had been accepted for registration although 
it had been presented not by the exe- 
‘eutant or a person claiming under it but 
by a person whostood in no other relation 
to the deed than that before the death 
of the person executing it he had held his 
power of attorney. Their Lordships of the 
Privy Council held that the error of the 
Registrar was not a defect in his pro- 
cedure only which, by virtue of s.87, did 
not invalidate the act of registration, but 
was an error of a more radical nature : 

“When the terms of s.32 are considered with due 
regard to the nature of registration of deeds, it is 
clear,” 
they remarked : g 

“that the power and jurisdiction of the Registrar 
only come into play when he is invoked by 
gome person having a direct relation to the 
eed, . 

Finding that the Registrar had not been 
moved by a person having title to present 
the deed they held its registration to be 
invalid. The same principle was followed 
by their Lordships in Jambu Parshad v, 
Mahommed Aftaf Ali (4) Bharat Indu v. 
Hakim Mahomed Hamid Ali Khan (5) and 
Ma Shwe Mya v. Mg Ho Hunaung (11). In 
concluding their judgment in Jambu Par- 


shad v. Mahommed Aftaf Ali Khan (4), they 


remarked : 

“One object of ss. 32, 33, 34 and 35 of Act III of 
1877 was to make it difficult for persons to commit 
frauds by means of registration under the Act. It 

(9) 77 P R 1890. ; 

(10) 20 Ind. Oas. 385, 

(11970 Ind. Cas. 937; A IR 192? P O 359; 49 I 
395; 50 O 166: 31 M L T 304; 16 L W 213; 37 0L 
O O W N 533; 44M L J 732; 2 Bur, L J 264 
(P 0). -~ i 
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is the duty of the Courts in India not to allow 
the imperative provisions ofthe Act to be defeated 
when as in this case it is proved thatan agent 
who presented a document for registration had not 
been duly authorised in the manner. prescribed by 


the Act to present it.” : 

This jadgment was followed by the 
Lahore Court in Amir Begam v. Hussain 
Bibi (7). It is to be noted that it did not 
express dissent from the decision in Mukhan 
Lalv. Kundan Lul (2) and Mahomed Ewaz 
v.Birj Lal (8). Raziunnissa v. Sabir Husain 
(3), certainly supports the appellants. 
That was a case in which the document 
concerned had been properly presented, 
but the registering officer had in contraven- 
tion of s. 35 of the Act registered it not- 
withstanding the denial of execution by 
the representative of the deceased executant, 
Stanley, O. J. and Burkit, J., held that the 
denial of execution deprive the registering 
officer of jurisdiction, making his act 
ultra vires and invalid. ‘The learned 
Judges found support for their view in 
Majihunnissa v. Abdul Rahim (1), although 
they noticed that the facts in that case 
were not on all fours with the case before 
them, the decision of the Privy Council 
having been not that the registering officer 
had been deprived of his jurisdiction by 
his error in procedure, but that he had no 
jurisdiction to entertain the application, 
of which there had been no p-oper pre- 
sentation entitling bim to entertain it. In 
the judgment it was observed that s. 35, 
Registration Act, had been amended by 
Act XII, of 1879 by the insertion of the 
words, at the end-of the section: 

“the registering officer shall refuse to register the 
document as to the person so denying,” 
and that the amendment had been made after 
the decision in Mahomed Ewaz v. Birj Lal 
(8). But the Act of 1866, which was in 
force when Mukhan Lal v. Kundan Lal (2), 
was decided by the Privy Council expressly 
forbade the registration of a document 
unless the executants or their agents, assigns 


- or authorised agents appeared before the 


registering officer, and in spite of the regis- 
tration being in direct contravention of 
the directions of the Act, their Lordships, 
as aleady made clear, held that his error 
was a defect in procedure covered by B. 88 


‘(now s. 87) of the Act. 


Jn the judgment of the Calcutta Court 


‘in Eziekeil v. Annada Charan Das (12) and 


Raziunnissa v. Sabir Hussain (3), was cited 
with approval. The Calcutta Court held 


(13) 70 Ind, Cas. 794; A I R 1923 Cal. 35; 500 180' 
36 O L J 109. i 


1935 
that there can be no effective registration 
as regards an executant who does not 
appear and admit execution. In the judg- 
ment Mukerjee, J., remarked: 

“The present case does not fall within the class 
whereof Mukhan Lal v. Kundan Lal (2) and Mahomed 
Ewaz v. Birj Lal (8), may be taken as types, where 
the procedure adopted by the registering officer 
might be deemed irregular or defective. On the 
other hand the case is more analogous to the deci- 
sions in Majibunnissa v. Abdul Rahim (1), Chhotey 
Lal v. Collector of Moradabad \6), Bharat Indu v. 
Hakim Mahomed Hamid Alt Khan (5)." 

I find the distiaction drawn by the learn- 
éd Judge not very'easy to follow. Counsel 
for the appellants has referred to two other 
judgments, both of the Bombay Oourt, 
Balkrishna Raoji v. Parashram Mahadeo 
(13) and Sitaran Laxmanrao v. Dharma- 
sukhram (14). The question for decision in 
both of these cases was whether a document 
had been properly presented for registra- 
tion and these judgments are not directly 
to the point in the case before us, 

The Privy Council rulings in Mu'han 
Lal v. Kundan Lal (2), Mahomed Ewaz v. 
Brij Lal (8) and Majibunnissa v Abdul 
Rahim (1), and the Allahibad judgment in 
FRaziunnissa v. Sabir Hussain (3), were 
considered by the Rangoon Court in 
M. A. R. Chetty “irm v. Ko Teik Ka (15). 
In his judgment Robinson, ©. J., observed 
that these 

‘clearly bring out the distinction that must be 
drawn between a defect in procedure, that is the 
fault of the registration officer for which the per- 
sons presenting the document for registration are 
in no way responsible, and a mistake arising from 
their own act. ‘This distinction is recognised in 
several later cases which are based on these two 
decisions of their Lordships of the Privy Council.” 

The learned Chief Justice expressed his 
conclusion in the following words: 

“Having regard, therefore to the authorities Iam 
of opinion that, where a document is presented by 
a person duly authorised to present it who thus 
initiates the jurisdiction of the registering officer, 
and wh» does all that he is required to do under the 
Act and is guilty of no shortcoming thereunder, it 
would be contrary to the scheme of the Act, and 
‘it would not have been the intention of the legis- 
lature, that he should be punished for any error or 
‘defect in the procedure of the registering officer 
subsequent to the presentation.” 

The weight of all these authorities ap- 
pears to me to support the decision appealed 
against. They certainly do not afford any 
justification for the contention of the ap- 
pellanis’ Counsel that the principles laid 
-down in Mukhan Lal v. Kundan Lal (2) 


(13) 98 Ind, Oas. 629, A IR 1926 Bom, 479; 50 B 623; 
28 Bom. L R 919. 
(14) 103 Ind, Oas. 908; A I R 1927 Bom. 487; 51 B 
971; 29 Bom L R1124. 
(15) 74 Ind Cas. 82; A I R 1923 Rang. 176;1 R 22; 
2 Bur. L, J 69. ` : f 
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and Mahomed Ewaz v. Brij Lal (8), have 
been subsequently depared | from by the 
Privy Council. These principles have, on 
the contrary, been expressly approved and . 
applied in Ma Pwa May v. S. R. M. M.A. 
Chettyar Firm (16). It is true that the only 
irregularity committed by the registering 
officer was that he registered a document 
which was not duly stamped. In holding 
that the error was one covered by s. 87 of 
the Act, their Lordships referred to both 
Mukhan Lal v. Kundan Lal (2) and 
Mahomed Ewaz v. Birj Lal (8) as decisions 
which justified their conclusion and re- 
marked that in seeking to apply s.87: | 

“it is important to distinguish between defects in 
the procedure of the Registrar and lack of jurisdic- 
tion. Where the Registrar has no jurisdiction to 
register, as where a person not entitled to do so 
presents for registration, or where there is lack of 
territorial jurisdiction or where the presenta- 
tion is out of time, the section is imperative, see 
Majihunnissa v. Abdul Rahim (1). AA ae 

On the other hand if the Registrar has jurisdic- 
tion in the exercise of ıt, the section takes effect, The 
prohibition against registration is included ins. 35 
amongst similar prohibitionsas to admitting evidence 
and authenticating which can only be regarded 
as procedure.” — 

The decision of the lower Court was I 
think right and 1 would accordingly dis- 
miss the appeal with costs. 

Jai Lal, J.—I agree. av 

N. Appeal dismissed. 

(16) 120 Ind. Oas. 615; AL R .923 P O 279; 5614 
379, 7 R 624; 30 L W 481; 3t O W N6; 6 OWN 869; 
(1929) M W N 941; Ind. Rul, (19397 P O 5;51 © 
L J 6; 32 Bom. L R 117; 58 M L J 59; (1930) A L J 
533 (P 0O). 


PATNA HIGH COURT , 
Appeals from Appellate Orders Nos. 30 and 
35 of 1934 

December 13, 1934 : 
CooRTĘĒNEY- TERRELL, O. J. anp Fazi ALI, J, 
Kumar RAM SINKER SINHA— 
APPELLANT 
versus 
MUHAMMAD ISMAIL CHOUDHURY 
AND OTHERS — RESPONDENTS 

Execution—Court,if bound to receive succession 
certificate before decree is granted—Court naving 
jurisdiction, passing decree—Failure to produce 
necessary evidence—Whether. makes the = 
wholly void—Succession Act (XXXIX of 1925). 9 

The effect of the Succession Act is to make it 
obligatory upon the Oourt to receive certain 
evidence in the form of a succession certificate 
before a decree has been granted. But where 
the Court had jurisdiction to pass a decree, 
failure to produce the necessary evidence will 
not make the decree wholly void. Hkram Hussain 
vy. Uma-tul Rasul (1), followed. a 

Appeal from an order of thə District 


Judge, Santal Parganas, dated January 9, 


decree 
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1934, affirming that of the Sub-Divi- 
sional Officer Subordinate Judge of Pakur, 
dated November 3, 1933. 

Messrs. Manohar Lal and N. C. Ghosh, 
for the Appellant. 

Mr. S. C. Mazumdar, for the Respond- 
ents. 

Courtney-Terrell, C. J.—These are 
appeals from an appellate order by the 
Deputy Commissioner who is the District 
Judge of the Santal Parganas in an 
execution case. i 

Two suits were brought before the Sub- 
ordinate Judge of Rajmahal upon two 
handnotes against the defendant. The 
plaintiff in both cases undoubtedly should 
have produced succession certificates 
showing their right to recover on these 
handnotes which were executed in favour 
of certain members of their family. The 
defendant, however, didnot appear when 
the cases were called on and both suits 
were decreed ex parte notwithstanding 
the failure in fact of the plaintiffs to 
produce the succession certificates required 
by Jaw. They were then transferred to 
the Pakur Sub-division for execution.” At 
that stage the defendant did appear and 
took the point that the decrees having 
been passed without the production of the 
succession’ certificales were void, not 
binding upon him, and that the decrees 
-were as such incapable of execution. 
This alleged point of law has already 
been taken in this Court, its soundness 
considered, and we are bound by the 
decision in Ekram Hussain v. Umatul- 
Rasul (1), which in my opinion, was rightly 
decided. The effect of the Succession 
Act is to make it obligatory upon the 
Court to receive certain evidence in the 
-form of a succession certificate before a 
decree has been granted; but in this case 
the Court had jurisdiction to pass a 
decree on these handnotes and if there 
was a failure to produce the necessary 
evidence, that does not make the decree 
wholly void, It is analogous to a case in 
which the plaintiff might fail satisfactorily 
to prove the handnotes upon which he 
sued; it could hardly be said in such a 
case that if the Court granted a decree 
in such circumstances that the execution 
Court would have the right to re-open 
the decree and see if it had been passed 
after taking the necessary evidence. The 
“point of law has been conclusively settled 
for this Court. 


(1) 120 Ind, Oas. 138; A. I, R, 1931 Pat, 27; 9 Pat. ` 


629; Ind, Rul, (1931) Pat, 90. 
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The appeals accordingly fail and must be 
dismissed with costs. There will be only - 
one set of costs. 

Fazl Ali, J.— I agree. 


N. Appeal dismisssed. 


RANGOON HIGH COURT 
First Civil Appeal No. 173 of 1934 
February 21, 1935 
Pacs, O. J. anD Ba U, J. 
MOOSA GOOLAM ARIFF— APPELLANT 
VETSUS 
KHOO SOO EE AND otueRs— RESPONDENTS 
_ Evidence—Expert evidence—Court must never 
surrender its willor independence of judgment to 


an expert—Evidence Act (I of 1872), s. 45— 
Practice. 

A Court must never surrender its will or 
independence of judgment to an expert, and a 


Court must in all cases in which expert evidence 
is adduced before it, after giving it such weight 
as it thinks such evidence deserves, make up its 
own mind upon the issue in respect of which 
the expert testimony has been given. ([p. 84, col. 


F.C. A. from the order of the Original 
Side of the High Court, Rangoon, dated 
September 4, 1934, in Civil Miscellaneous 
No, 329 of 1933. 

Mr. McDonnell (with him Mr. Ispahany), 
for the Appellant. 

Mr. Jeejeebhoy, for the Respondents, 

Page, C. J.—This case turns solely upon 
the facts. The question that falls for 
determination is whether the will of Rasool 
Bibi of August 9, 1933, was in fact executed 
by her or not. The learned trial Judge, 
Braund, J., in a careful and exhaustive 
judgment, after analysing all the evidence 
in the case has come to the conclusion that 
the signature on the will was that of 
Rasool Bibi. He reached that conclusion 
because he accepted the evidence of the 
attesting witnesses, Maung Thein and his 
wife, Ma Hta May. The learned trial 
Judge has been careful to lay stress upon 
the fact that he thought from their demean- 
our in the witness box that these witnesses 
were witnesses of truth, and he supported his 
conclusion by a criticism of the reasons which 
were given by the defendant for contending 


-that these witnesses ought not to be believed; 


and regarding their evidence as a whole 
the learned trial Judge came to the con- 
clusion that these two witnesses were wit- 
nesses of truth. Of course if their testimony 
ought to be accepted, there is an end of the 
defendant's case, 

The evidence on the attesting witnesses 
in substance was that about a month before 
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the testatrix died she had a conversation 
with them about the position in which she 
was placed. She said that she was about 
to have a baby, and that she had been 
informed by a lady doctor of the Dufferin 
Hospital, Dr. Daniel], that her confinement 
might be difficult. She said that she was 
very much upset by the news, and that 
she would like to make provision for her 
daughter; and she asked them if they would 
attest a will which she had had drafted, 
and which she proposed to execute. These 
witnesses then stated that in their presence 
the will was executed, and that afterwards 
they signed the document as attesting wit- 
nesses. The testatrix then said to them: 
“Don't tell anybody else about this will 
but keep the matter to yourselves.” About 
two days before she died the testatrix sent 
for Maung Thein, and whether on that 
occasion Ma Hta May was present or not is 
a matter about which there is a discrepancy 
between the evidence of Maung Thein and 
of Ma Hta May. Be that as it may, the 
evidence of Maung Tkein was that the 
testatrix handed over to him an envelope 
containing the will, and to'd him not to 
take any steps in connection with the will 
until after her death and the time had 
arrived for the feeding of the poor, which 
in fact took place about forty-four days 
after her death. The testatrix died on 
September 18, 1933, and on September 26, 
a letter was written by the learned Advo- 
cates on behalf of the defendant to 
Mahmood Moolla, Rasool Bibi's husband, 
asking for information as to whether there 
was a will. To that letter no reply was 
given, and it was only forty-four days 
after the death of Rasool Bibi that any one 
other than the attesting witnesses knew 
anything about this will. On that .day 
Maung Thein gathered together Mahmood, 
Khoo coo Ee, br. Dey and M. CO. Patail, 
and the will was read out in their presence 
by Maung Thein; and afterwards it was 
handed over tothe care of Dr. P. K. Dey, 
the four persons present signing an en- 
dorsement to that effect on the will. 

Now, Rasool Bibi, was a half sister of the 
defendant and his brother, Hussain Goolam 
Ariff; and the Ariff brothers and their 
mother, Saiboo Bibi, had not been on 
friendly term with Rasool Bibi and her 
husband Mahmood Moolla for sometime 
before Rasool Bibidied. One of the reasons 
for this enmity between the members 
of the family was stated to be that 
Mahmood Moolla had succeeded in squander- 
ing the estate of his wife so thoroughly that 
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at the time of her death it was worth only 
about Rs. 1,00,000, whereas at one time she 
had possessed among other property 117 
shares in the Goolam Ariff Estate Com- 
pany which were worth at least Rs. 1,000, 
a share, - 
Now, the will itself is couched in flowery 
terms, and disposed of a third of Rasool 
Bibi’s estate, which under the Muhammadan 
Law was the largest proportion of her 
estate of which she was competent to dis- 
pose by will. After providing for- the 
payment of debts due to Khoo Soo Ee 
(whose wife was a cousin of the testatrix) 
and of Dr. Dey, the family physician, she 
left the residue of the property which was 
the subject of the will totwo persons equally, 
Ma Chit May and Ma Aye. It is alleged 
in the will that the testatrix entertained a 
hope that Ma Chit May “would regard 
herself as natural mother and admonish 
and look after my own daughter, Fatima 
Bibi alias Sein Sein as long as she lives,” 
and she also expressed a hope “that Ma E 
would, as at present, thoroughly tolerate and 
look after her young sister Sein Sein.” 
There was evidence, which the learned 
trial Judge accepted, that Ma Chit May 
was a distant relation’ and an intimate 
friend of the testatrix. Fatima Bibi, who 
is the only natural child of Rasool Bibi, 
was then a little girl about twelve years of 
age. Insuch circumstances it would not 
be unnatural that Rasool Bibi should desire 
some property to be left to Ma Ohit May, 


_who would be able tolook after her little 


daughter, Fatima Bibi; because owing to 


the estranged relations between Mahmood 


Moolla and Rasool Bibi on the one hand 
and the rest of the Ariff family on the other 
Rasool Bibi might well have wished that if 
anything happened to her at her confine- 
ment there should be some lady, who was 
a friend of hers and who loved Fatima 
Bibi, to take care of her child in the 
future. 

As regards Ma Aye, there was a question 
raised at the trial as to whether she was 
in fact an adopted daughter of Rasool 
Bibi. For the purpose in hand it matters 
not, because it appears to me that Rasool 
Bibi knew and cared for Ma Aye, and it 
would not be unnatural that she might 
wish to make provision for Ma Aye, who 
otherwise might be left without any provi- 
sion for her maintenance. The three execu- 
tors of the will are Khoo Soo Ee, who 
had married her cousin and who, she stated 
had given to her aid in the times of need, 
Dr, Dey, & well known physician and phil, 
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anthropist in the City of Rangoon, and her 
husband. . 
The first question that arises appears to me 
to be, Why was it that Rasool Bibi should 
have executed her will in this out-of-the- 
way-manner? Why should she have gone to 
Maung Thein and Ma Hta May in connec- 
tion with it, and invited them to be attest- 
ing witnesses? Why should she have 
wished her husband to know nothing about 
it? [think the answer is not far to seek. 
Rasool Bibi could -not trust her own family 
in the matter, least of all could she trust 
her husband who had succeeded in dis- 
sipating during her lifetime most of her 
resources. To whom should she turn? 
Maung Thein was a man of substance, a 
rice millowner at Henzada, whose family for 
years had lived in her house with her. 
Maung Thein had six children, and they 
used to stay at Rasool Bibi'’s house in 
Rangoon. where they were biought up and 
educated. Not one word was said at the 
trial against the soundness of Maung 
Their’s financial position or his integrity. 
One would imagine Rasool Bibi, having 
been told by the doctor (wisely or unwisely}, 
that her confinement might be a dangerous 
and difficult time nfor :'her, and with her 
mind upset and her emotions stirred, 
turning to an old friend who was actually 
in the house with her; and it is tomy 
mind not difficult to understand why she 
said nothing to her husband, because 
having regard to his attitude towards her 
property I have little doubt that if he 
had seen the will he would have been 
extremely anxious to have it torn up. 
Why ? ‘Because under the will the hus- 
` band received nothing, whereas if there 
was no will upon the intestacy he would 
have received a quarter of the third 
share of the estate which was dis- 
posed of by the will. The learned trial 
Judge, taking all these matters into con- 
sideration and relying as he expressly 
stated that he did upon the manner in 
which the attesting witnesses gave their 
evidence, came to the conclusion that their 
testimony ought to be accepted. Sitting 
here as a Court of Appeal my learned 
brother and I upon this part of the case 
are notin the same advantageous position 
as was the learned trial Judge. We have 
merely the evidence of these witnesses 
on paper. He saw them face to face, and 
I shboùld not be prepared to differ from 
the conclusion at which he arrived unless I 
was satisfied that it was wrong. 
Now, what was the case: for the defence 
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that was set up by the defendant ?. It 
depended upon two questions : 

(1) Whether the signature could reason-- 
ably be regarded as being the signature of 
Rasool Bibi; and 

(2) Whether the circumstances in which 
the attesting witnesses stated that the 
document had been executed were not 
so suspicious as to induce the. Court 
to refuse to grant probate of the will? 

As regards the signature of the testa- 
trix the evidence upon which the defence 
relied was that of two expert witnesses 
who claimed to be skilled in the inter- 
pretation of handwriting, Mr. Brewester 
and Mr. Hardless. The learned trial Judge 
rejected their evidence, but Mr. McDonnell 
on behalf of the appellent contended that 
the learned trial Judge was so concerned 
with the evidence of the experts that he 
failed to attach sufficient importance to what 
after all was the real matter, namely, what 
the learned Judge himself thought, 
upon a consideration of the evidence in 
this case, with respect to whether the sig- 
nature was a genuine signature or not. 
Of course, a Court must never surrender 
its will orindependence of judgment to an 
expert, and a Court must, in all cases, 
in which expert evidence is adduced before 
it, after giving it such weight as it thinks 
such evidence deserves, make up its own 
mind upon the issue in respect of which 
the expert testimony has been given. 
Braund, J., was of opinion that there was 
not much discrepancy between the ad- 
mittedly genuine signatures of Rasool Bibi 
and the alleged signature of Rasool Bibi 
on the document in suit. I agree with 
him in that respect, but personally I re- 
gard the signature in itself as not being 
free from suspicion. Apart altogether from 
a comparison of the signature with that 
of the other signatures to which our 
attention has been called are in the same 
shaky handwriting as the signature on 
the will, and no one looking carefully at 
the signature can fail to notice that it 
appears to be written very irregularly and 
to have been in some places gone over 
with a pen more than once. The suggest- 
ed answer to that is that the lady was 
suffering from extreme emotion, that she 
was probably physically weak, and that 
at such atime it is not unnatural that a 
person should write in a shaky manner 
and not in the same bold handwriting in 
which she usually wrote her signature. 
The real answer to my mind and it was, 
-one to which. the learned trial Judge 
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rightly attached importance—was that if 
the signature on the will was not the 
signature of Rasool Bibi, it was a pecu- 
liarly clumsy forgery. The learned Ad- 
vocate for the appellant stated that in his 
experience people who committed forgery 
in this country were not so expert as they 
are in India. It may be so, but I cannot 
imagine anybody who wished to forge the 
signature of Rasool Bibi making such an 
extremely bad job of it. Who wag in- 
terested to forge the signature of Rasool 
Bibi on the will? Only Khoo Soo Ee, 
Dr. Dey and the two female beneficiaries. 
Nobody suggested that any one of these 
four persons had forged this will, and so 
far as the two ladies were concerned, ib 
is extremely unlikely that they would 
commit a knavish trick of this sort. As 
regards Dr. Dey I do not forone moment 
believe that he would lend himself to 
any such conduct: nor do I understand 
that it is suggested that Khoo Soo Ee, 
committed this forgery. Who else could 
have committed the forgery ? Mahmood 
Moolla? I should have thought that Mah- 
mood Moola” would have been the last 
person who would be expected to do any 
such thing; because by supporting this 
will he would be damaging his own 
prospects and I should expect the reason 
why Mahmood Moolla should receive some 
dole for so doing from those benefiting 
under the will. 

The expert witnesses at the trial gave 
their evidence in no half-hearted manner. 
Document after document was put to them, 
and they stated that in their opinion it 
was a forgery. Upon three documents in 


particular, other than the will, these wit- 


nesses stated that the signature of Rasool 
Bibi had been fabricated, Exs. Q, R 
and 24. These were transfer deeds, all 
executed on August 29, 1930, under which 
Rasool Bibi transferred certain of her 
shares in the Gulam Arif Estate Com- 
pany to other members of the family. 
Now, if the evidence of the experts as 
regards Q, R and 24 is unreliable, it is 
not unreasonable that the Court would 
refuse to rely on their evidence in connec- 
tion with the signature on the will. The 
learned trial Judge has held, after a 
careful consideration of all the relevant 
circumstances, that the evidence of the 
experts in handwriting could not be ac- 
cepted in connestion with Exs. Q, R and 
24 and if he was right in so holding, 
I should not be prepared to give much 
, weight to their evidence in connection 
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with other alleged signatures which were 
placed before them. In my opinion the 
conclusion of the learned trial Judge as 
to the unreliability of the evidence of the 
expert witnesses in connection with Exs. Q, 
R and 24 was both justifiable and 
correct. There is no conceivable ground 
why anybody should have forged the 
signature of Rasool Bibi to these three 
deeds of transfer. She intended to trans- 
fer the shares, and she was proposing to 
transfer the shares to members of her 
family who knew perfectly well what her 
signature was like. Moréover, if it was 
necessary that her signature should be 
put upon those deeds of transfer by some 
one other than Rasool Bibi herself, 
Mahmood Moolla need not haveforged her 
signature because from 1923 onwards 
he held a power of attorney which 
would have authorised him to do so 
No one, I believe, was more surprised to 


‘find that in the expert witnesses’ opinion 


the signature on Q, R and 24 were 
forged than the defendant and the other 
members of the Ariff family. I do not 
believe, if they had any doubt as to the 
genuineness of those signatures, that they 
would have submitted them to expert 
analygis, because it was under those 
transfers that they obtained the transfer 
of the shares; and if they had thought that 
the signature on those deeds of transfer 
was not the signature of Rasool Bibi, the 
defendant and his brother would have 
taken extremely good care that the experts 
should not see them. 

The matter, however, does not rest 
there because upon one of these deeds 
of transfer, namely, Ex. 24, the name of 
the defendant himself appears as an 
attesting witness, and it is not without 
significance that Exs.Q and R were sub- 
mitted tothe experts but Ex. 24 in the 
first instance was not, because if Exs. Q, 
R and 24 were similarand the signature 
on Ex. 24 had been attested by the 
defendant himself it would have been 
extremely difficult for him to sustain his 
case. 

The learned trial Judge came to the 
conclusion that the evidence of the expert 
witnesses could not be accepted with’ 
respect to Exs. Q and R, and the con- 
clusion at which he arrived upon that issue 
is one in which I entirely agree. That 
finding throws a flood of light upon the 
value of the expert evidence with respect 
to the signature on the will. It is not 
necessary for the purpose of this case to. 
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throw any doubt upon'the bona fides of 
these expert witnesses. But the evidence 
adduced by the defence in my opinion 
is. of little value in the circumstances 
- disclosed at the trial, and cannot outweigh 
er in any sense counterbalance the oral 
testimony of the witnesses who gave 
evidence on behalf of the petitioner, if 
that evidence was accepted. The learned 
trial Judge has accepted the evidence of 
the attesting witnesses, and, sitting in a 
Court of Appeal, after a perusal of his 
well marshalled judgment, I am not pre- 
pared to say that the conclusion at which 
he arrived was not correct. 

The only other matter to which I need 
refer is this. The actual writer of the 
will is not known. The learned trial Judge 
came to the conclusion~and there was 
evidence to support it—that the draft of 
the will was’ written by a young Pleader 


from Prome, who in 1933 had become. 


acquainted with Rasool Bibi and whom 
she asked to draft the will for her. It 
is a matter of comment and also sus- 
picion that the actual writer of the will 
was not produced; but that, in my opinion, 
would not justify the Court in differing 
from the decision arrived at by the learned 
trial Judge, who upon the oral evidence 
came to the conclusion that the signature 
on the will was that of Rasool Bibi. 

The result is that the appeal fails. As 
regards the costs at the trial, the learned 
Advocate for the appellant contends that 
his client ought to have his costs out of 
the estate. I am not-prepared to depart 
in that respect from the order which was 
passed by the learned trial Judge. My 
learned brother and I have considered the 
matter, and upon the whole we think that 
the order that was passed as regards the 
costs at the trial was fair and reasonable 
in the circumstances of the case. 

The result is that the appeal and the 
cross-appeal are both dismissed with costs. 

Ba, U, J.—I agree. 

N. Appeal dismissed. 


PATNA HIGH COURT 
Civil Revision Application No. 305 of 1934 
December 21, 1934 
FAZL AL, J. 
HARIHAR PRASAD SAHU—PETITIONER 
VETSUS 

LAKHAN LAL SAHU— Opposite PARTY. 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 102, 100, 101—Rule 102, whether applies to 
voluntary sales—Partition suit pending—Money 
decree—Sale of property in execution—Application 
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under r 100— Applicability of dovttine of 
dens—Lis pendens. | 

Order XXI, r. 102, Civil Procedure Code, does not 
in terms apply to an involuntary sale. e X 

ere during the pendency of a partition suit 
a certain property is purchased in sale held in 
execution of a money decree, 4nd af application 
is filed under O. XXI, r. 100, the Court in granting 
the summary relief provided by rr. 100 and 
101, will have to continue itself to the language 
of the specific provisions by which a remedy is 
provided andthe general doctrine of lis pendens 
will not apply. 

O. R. App. from the order of the Suba 
Judge, Patna, dated June 11, 1934, 

Mr. S.N. Bose, for the Petitioner. ; 

Messrs. A, Mukherjee and S Ñ. 
Banerjee, for the Opposite Party. 

Order.—The undisputed facts of this 
case are that sometime in 1926 one Shee: 
prasad, brother of the petitioner, instituted 
a partition suit agaitist the petitioner No. 1 
and final decree in the suit was passed 
on August 17, 1928. Meanwhile the 
opposite party had obtained a money decree 
against Sheoprasad and in execution of 
this decree a certain house, which was 
one of the properties included in the 
partition suit, was purchased by him an 
he obtained posseSsion of it in due course 
on August 16, 1933. Subsequently the 
petitioner having executed the decree for 
partition and having obtained delivery of 
possession, the opposite party preferred an 
application under O. XXI, r. 100, and this 
application has been allowed by the Sub- 
ordinate Judge who has found that the 
opposite party had obtained possession in 
due course in execution of his money decree 
and was in fact in possession on the date 
when possession was delivered to the peti- 
tioner. Upon this finding it would appear 
that the learned Subordinate Judge was 
competent to allow the application of the 
opposite party under O. XXI, r.100. Mr. 
Bose who appears on behalf of the peti- 
tioner, however, contends that in deciding 
the case the learned Subordinate Judge 
has entirely overlooked the provisions of 
r. 102, O. XXI, which provide: 

“Nothing in rr. 99 and 101 shail apply to resis- 
tance or obstruction in exeeution of a decree for 
the possession of immovable property by a person 
to whom the judgment-debtor has transferred the 
property after the institution of the suit in which 
the decree was passed or to the dispossession of any 
such person.” 


It is contended that as the opposite 
party purchased the property during the 
pendency of the partition suit he is not 
entitled to claim the benefit of O. XXI, 
r. 100 or r. 101. It is, however, to be noticed 
that O. XXI, r. 102, does not in terms 
apply to an involuntary sale, but it is - 


u p 


lis pèn- 


4035 


contended on behalf of the petitioner that 
the language used in r. 102 is not mater- 
ially different from the language of s, 52 
and that in any case the general doctrine 
of lis pendens will apply to the present 
case. It appears to me, however, that in 
granting the summary relief which has 
been provided by rr. 100 and 101, the 
Court will have to confine itself to the 
language of the specific provisions by which 
a remedy is provided. Even assuming 
however that the general doctrine of 
lis pendens will apply tothe present case, 
the fact which has to be borne in mind 
is that the Court below has found that 
the partition decree was not obtained in 
a contentious suit but it was a collusive 
decree. Mr. Bose contends in the first 
place that the question as to whether the 
decree in the partition suit was a collusive 
one or not, could not have been gone into 
by the learned Subordinate Judge. His 
second contention is that even if it was 
permissible for the Subordinate Judge to 
go into that question, the Subordinate 
Judge was in error in deciding to go into 
it at a late stage of the proceeding after 
having once conveyed to the parties his 
intention not to decide that question. 

The latter question is hardly one which 
can be gone into by a Court of Revision. 
It relates to a matter of procedure and 
the fact which cannot be overlooked is 
that the Court did go into the question 
and did come to the finding that the de- 
eree was a collusive one. As tothe ques- 
tion whether the Court could have gone 
into the question at all, there is no doubt 
that Mr. Bose is right in contending that 
as the Court executing the decree cannot 
go behind the decree, it should not go 
ordinarily into the question as to whether 
the decree was collusive or not. In this 
particular case, however, the petitioner 
raised the question of lis pendens before 
the Court and he wanted the Court . to 
decide the matter. not upon the plain 
language of r. 102 but upon the basis of 
the general doctrine of lis pendens. In 
these circumstances the Court had to find 
out whether the partition suit wasin faet 
a Contentious suit or not. Therefore, the 
decision of the Subordinate Judge cannot 
be interfered with in revision and the 
application must be dismissed with costs: 
hearing fee one gold mohur. 


D. Application dismissed. 
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___ LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 31 of 
1934 
January 14, 1935 
COLDSTREAM AND BHIDE, JJ. 
KARAM DEVI—PETITIONER 
versus 
RADHA KISHAN AND oTHERS— 
OPPOSITE PARTIES. 

Succession Act (XXXIX of 1925), s. 301—Power 
to remove executor and to provide successor —W hether 
conferred only on High Court—Regular suit for 
the relief—Muaintainability -Proceedings for removal 
—Whether of civil nature within s.9, Civil Procedure 
Code (Act V of 1908) — Interpretation of Statutes— 
New cause of action created by statute—Special juris- 
diction prescribed —Jurisdiction of ordinary Courts, if 

ousted. 

The power to remove an executor and to provide for 
a successor to his office is one conferred upon the 
High Court alone by s. 301, Succession Act, and such 
police cannot be sought by regular suit. [p. 89, col. 


There isno power in the Oourts to remove an 
executor by virtue of their jurisdiction under s. 9, 
Oivil Procedure Code, and hence there is no presump- 
tion against a construction of s. 301, Succession Act, 
in such a manner as to oust or limit the jurisdiction 
of the ordinary Oourt, 


When a new cause of action is created by statute 
and a special jurisdiction outside the course of the 
general law is prescribed, there is no ouster of the 
jurisdiction of the ordinary Courts, for they never had 
any. On the other hand, where an Act creates a 
special jurisdiction and provides a special remedy, 
such jurisdiction is exclusively conferred upon the 
Court expressly empowered to deal with the matter. 


Order of Reference 

Bhide, J.—These are three miscellan- 
eous connected petitions under s, 301, 
Suecession Act of 1925, for the removal 
of certain executors appointed by one 
Lala Shankar Shah, who died on Decem- 
ber 6, 1928, leaving a large amount of 
property. Various allegations of misconduct 
have been made against the executors 
appointed by Lala Shankar Shah and it is 
prayed that they should be removed 
from their offices and certain other persons 
should be appointed as successors. 

A preliminary objection was raised on 
behalf of the respondents that the charges 
brought against the executors would 
require an elaborate inquiry and complicat- 
ed issues of fact and law will arise and 
that under the circumstances the proper 
course would be to leave the petitioners 
to their remedy by a regular suit. On 
behalf of the petitioners it was claimed that 
the only remedy available to them wags 
an application under s. 301, Succession 
Act, and no regular suit was maintainable. 
After hearing arguments on the point it 
seems to me that the question is an im- 


83 
portant one and should go before a Divi- 
sion Bench. The only authority directly in 
point,~which has been relied on by the 
petitioners, is a Division Bench judgment 
of the Madras High Court  reported-- 
as Dhanabakkiyammal v. Thangarachi 
Mudaliar 4). In that case, however, it 
was conceded that the High Court had 
exclusive juriediction in the matter. If 
this position is correct, the present peti- 
tions will have to be heard by this Court 
and this may mean a protracted inquiry. 
But before, it istaken upit seems tome 
desirable that the preliminary law point 
should be decided by a Division Bench. I 
therefore request the Hon'ble the Chief 
Justice to let me have the assistance of 
ancther Judge to decide the matter, under 


proviso (c) to r. 1, Chap. 8-B, Vol. 5 of 
High Court Rules and Orders. 

Mr. Dinanath Bhasin, for the Peti- 
tioner. ~~ 

Mr. M. ©. Mahajan and Diwan 


Mehr Chand, for the Opposite Parties. 
Order of the Division Bench 

Coldstream, J.—The circumstances 
leading to this reference are described in my 
learned brother Bhide’s order of October 24, 
1934. The question to be decided is 
whether under s. 301, Succession Act, the 
High Court has exclusive jurisdiction in 
the matter of the removal of an executor 
appointed by will andthe provision of a 
successor to his office or itis open to a 
person desiring the removal of an executor 
toseek his 1emedy by regular suit, the 
object of that section being merely to 
provide a summary remedy in addition to 
that by suit. 

I may observe at the outset that the 
petitioners are not prepared to restrict their 
application soas tomake it one simply for 
rendition of accounts. They allege not 
only mal-administration of funds by the 
objectors, but improper conduct in other 
directions and such personal hostility to- 
wards each other, and renders it impossible 
for them to co-operate and is likely to en- 
danger the estate and injure the legatees 
who are minors. They insist upon the 


removal of the executors and the provision - 


of successsors to their office. For the 
respondents, Mr. Mehr Chand’s argument 
is thats. 9, Civil Procedure Code, gives 
the Courts jurisdiction to try all suits of 
a civil nature excepting suits of which 
their cognizance is either expressly or im- 
pliedly barred, that there is nothing in the 
_ Succession Act, or other enactment which 
bars a snit for the removal of an executor, 
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that there is authority for holding that the 
power given by s. 302 to the High Court 
to give directions to an executor is dis- 
cretionary and that as the language of that 
section and s. 302 is similar (“the High 
Court may, on application made to it,"’) 
these authorities support his contention 
that the jurisdiction conferred on the 
High Court by s. 301 is also discretionary, 
and itis opento the High Court to leave 
an applicant for an order under that sec». 
tion to seek his remedy by suit. 

This argument proceeds on the assump- 
tion that a person may havea legal right 
to the removal of an executor from his 
office, such as a Civil Court can enforce. 
But from the very nature of the cffce it 
seems clear that there can be no such 
legal right, for the right toact as exe- 
eutor of a will can be created only by the 
will itself. It follows that proceedings 
for the removal of an executor must be of 
a peculiar nature not arising o.tof any 
legal rights and are therefore not a “suit of 
a civil nature” jurisdiction to try which is 
conferred by s. 9 of the Code. A Court 
cannot enforce a right which does not exist, 
The assumption on which the argument is 
based is therefore fallacious and the argu- 
ment breaks down. Mr. Mehr Chand has 
drawn our attention to the fact that it 
was not until 1902 that the High Courts 
in India were given, in the Administra- 
tive General’s Act of that year, the power -~ 
described in g. 301, Succession Act, 
and argues that it is inconceivable that 
no power existed in the ordinary Courts 
before that time to remove a dishonest or 
incompetent executor and that it must 
therefore be presumed that the intention 
of s. 301 was merely to give the High 
Court a discretionary power to deal sum- 
marily with a matter which could be 
disposed of in a suit. There is, however, 
no doubt that there was this incapacity 
and this was made clear in Dhanabakkiy-. 
ammal v. Thangarachi Mudaliar (1). 


In the course of his argument based on 
the similarity ofthe language of ss. 301 
and 302, Succession Act, Mr, Mehr 
Chand has referred to Arya Partinidiht 
Sabha v. Om Prakash (2), Provas Chandra v. 
Ashutosh Mukerji (3) and In re Pasupati 


(1) 105 Ind. Cas. 782; A I R 1927 Mad. 994; 50 M 
956; (1927)M W N754;26 L W 493;53M L J 644; 
39M L T 537. f 

(2) 148 Ind, Cas. 1010; A I R 1934 Lah. 120; 35 
P L R307; 6 R L 625. 

(3) 122 Ind. Cas. 197; A I R 1930 Oal 258; 56 O 979; 
Ind. Rul. (1930) Oal. 197, 
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Nath (4). In the case dealt with in Arya 
Partinidhi Sabha v.Om Parkash (2), an 
application - had been made under s. 302 
for a direction to an executor to pay 
Rs. 4,000 to the appicant in accordancé 
with the provisions of the will. In dis- 
missing the application Abdul Qadir, J., 
remarked that while, no doubt, the power 
of giving directions for the summary 
disposal of certain disputes which could 
be the subject of a suit was vested in 
the High Court, the exercise of the power 


was discretionary and that in the circum-, 


stances of that case the proper remedy 
for tke applicant was to bring a suit. 
Now, there can be no doubt that suits can 
be maintained against an executor in 
regard to his administration. But the 
question whether asuit can be maintain- 
ed for the removal of an executor did 
not arise in that case. From the judg- 
ment, it is not indeed clear whether an 
executor had been appointed by the will. 
Nor, do I find in either of the other two 
cases referred to any reasonable basis for 
the proposition that a regular suit is 
maintainable for the removal of an exe- 
cutor, The judgments cited are not relevant 
for a decision of the point under consi- 
deration here, 

Mr Mehr Chand has not cited any autho- 
rity directly supporting his view regarding 
the intention of s. 301. Nor has he been 
able to show thata suit for the dismissal of 
an executor has ever been sustained in this 
Province or elsewhere. Jor the petitioners 
Mr. Nawal Kishore relies on Dhanabakkiy- 


ammal v. Thangarachi Mudaliar (1), which’ 


is directly to the point and goes clearly 
against the respondents. In that case there 
was an application under s. 3ul. Srinivasa 
Ayyangar, J., dismissed the application on 
the grounds that the matters to be determin- 
ed required the taking of a quantity of 
evidence and the trial of complicated issues, 
that the applicants had a remedy by way of 
a regular suit and the object of s. 3u1 was 
merely to provide a summary remedy in 
addition to that by suit. On appeal, a 
Division Benchof the Court reversed this 
decision holding that the only remedy open 
for a person seeking the removal of an exe- 
cutor was through s. 301, Succession Act. 
It is true that before the Division Bench the 
respondent’s Counsel conceded that an exe- 
cutor could not be removed by suit, but the 
question whether he could or could not be so 


pomoved had to be considered in view of the 


(4) 150 Ind. Oas. 158; A I R 1938 Oal, 841; 60 O 
1135; 37 O W N 769;6 R Ọ 767. 
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order of the Single Judge, and had to be, 
decided. ’ 


There being no power in the Courts to ° 


remove an executor by virtue of their juris- 
diction under s. 9, Civil Procedure Code, 
Mr. Mehr Chand’s argument that there 
is a presumption against a construction of 
5. 301 in such a manner as to oust or limit 
the jurisdiction of the ordinary Courts is 
without substance. Whena' new cause of 
action is created by statute and a special 
jurisdiction outside the course of the general 
law is prescribed, there is no ouster of the 
jurisdiction of the ordinary Courts, for they 
never had any (see Maxwell on the Interpre- 
tation of Statutes, 7th Edition, p.115). On 
the other hand, the proposition is well 
established that where an Act creates a 
special jurisdiction and provides a special 
remedy such jurisdiction is exclusively con- 


-ferred upon the Court expressly empowered 


to deal with the matter. My ‘conclusion is 
that the power to remove an executor and to 
provide fora successor to his office is one 
conferred upon the High > Oourt slone by 
s. 301, Succession Act, and that such relief 
cannot be sought by regular suit. 

Mr. Mehr Chand has suggested that in 
the event of our coming to this decision, the 
petitioners should, in the circumstances of 
this case, for the disposal of which wide and 
complicated inquiry will have to be made, 
be instructed to seek the removal of the 
executors in their capacity as trustees, But 


he is unable to say that the executors 


have performed their duties or have 
ceased to function as such. For the peti- 
tioners on the otber hand it is stated that 
all the legacies have not yet been paid and 
Mr. Mehar Chand does not contradict this 
statement. In this connection, I observe 
that in their written statement of March 1, 
1934, the respondent executors Radha Kishan 
and Attar Singh denied that they were 
trustees declaring that they were merely 
executors. Mr. Mehr Chand’s suggestion 
cannot therefore be entertained at this 
stage. No order as to costs. 

Bhide, J.—I agree. 

N. Order accordingly. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT l 
Civil Miscellaneous Appeal No. 41-B 
of 4933 


October 31, 1934 
STAPLES, A. J.C. 
_ RASULKHAN—DsFenpant—APPELLANT 


versus 
Taw JUMMA MASJID, SABUNGARPURA, 
AMRAOTI AND OTHERS— PLAINTIFFS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 92, 93 and 
11—Suit under s. 92 decided on November 24, 1930 — 
Permission of Collector obtained—No sanction of 
Local Government—Subsequent decision of Privy 
Council in another case deciding sanction from Local 
Government necessary —F fect of Privy Council 
decision, if retrospective— Judgment of such previous 
buit, if res judicata. 

A suit was brought under s8. 92 of the Oivil Pro- 
cedure Code and the permission of the Collector to 
bring the suit had been granted under s. 93 of the 
Code, but no sanction, however, of the Local Govern- 
ment was obtained, The procedure was that ordi- 
narily followed at the time in Berar andaslaid down 
jn Oivil Circular No. I-48. The judgment insuit 
was passed oh November _ 24, 1930. About a year 
later a case from the United Provinces before 
their Lordships of the Privy Council in Prem Narain 
y. Ram Charan (1) was decided, It was argued now 
that in view of that decision all suits previously 
decided in which only the permission of the Collector 
had been obtained under 6. 93 of the Code were 
without jurisdiction and, therefore, the decree in such 
suits are nullities : =. 

Held, that the Privy Council decision had no re- 
trospective effectand since the permission of the 
Collector was obtained, the suit was not without 
‘urisdiction and hence the judgment was res judicata. 
‘Abdul Kadir v. Doolanbibi (4), Provas Chandra Sinha 
v. Asutosh Mukerji (6) and Naganna v. Venkatappayya 
(T), distinguished. i As 

“CG. M. A. against the decree in Civil Ap- 
peal No. 49 of 1933 in the Court of the 
‘Second Additional District Judge, Amraoti, 
dated October 23, 1933, arising out of the 
decision in Civil Suit No. 439 of 1931 in 
“the Court of the Second Sub-Judge, Second 
Class, Amraoti, dated January 5, 1933. 

Mr. M. R. Bobde, for the Appellant. 

Messrs. J. R. Mudholkar and B. S. 


Bapat, for the Respondents. 


Judgment.—This judgment will govern 
the disposal of Miscellaneous Appeal 
Nos. 42-B, 43-B, 44-B, 45B aud 46-B of 
1933. 

The respondents brought six suits for 
recovery of possession of property held 
by the appellants and for mesne profits. 
These suits were dismissed by the trial 
Court on the ground that the judgment 
in the former suit, Civil Suit No. 19 of 
1929, according to which the respondents 
had been appointed trustees of the Jumma 
Masjid, was not res judicata by reason of 
the decision of their Lordships of the 
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Privy Council reported in Prem Narain 
v. Ram Charan (1). On appeal, however, 
the Additional District Judge held that 
this finding was wrong, thatthe decision 
in Prem Narain v. Ram Charan (1) had no 
retrospective effect and that the judg- 
ment in Civil Suit No. 19 of 1929 was 
res judicata. The lower Appellate Court, 
therefore, set aside the decree of the 
lower Court and remanded the suit for 
trial under O. XLI, r. 23 of the Civil 
Procedure Code. The various defendants 
have now preferred these appeals against 
the order of remand. 

The only question tobe decided is whe- 
ther the judgment in Civil Suit No. 19 of 
1929 appointing the respondents as trustees 
of the Jumma Masjid is res judicata or 
not. It was a suit brought under s. 92 
of the Civil Procedure Code and the per- 
mission of the Collector to bring the suit 
had been granted under s. 93 of the Code, 
but no sanction, however, of the Local 
Government was obtained. The procedure 
was that ordinarily followed at the time 
in Berar andis that laid down in Civil 
Circular No. 1-48. The judgment in Civil 
Suit No. 19 of 1929 was passed on Novem- 
ber 24, 1930. About a year later a case 
from the United Provinces was before their 
Lordships of the Privy Council and the 
decision is that reported in Prem Narain 
‘vy Ram Charan (1). In that their Lordships 
have found that under s. 93 of the Civil 
Procedure Code in spite of a notification 
similar to that given in Oivil Circular 
No. I-48, permission of the Collector alone 
was not sufficient fora suit of this nature, 
but that the sanction of the Local Govern- 
ment had also to be obtained. It is 
argued now that in view of that decision 
all suits previously decided in which only 
the permission of the Collector had been 
obtained under s. 93 of the Code were 
without jurisdiction and, therefore, the 
decree in such suits are nullities. Jt may 
be noted here that shortly after the deci- 
sion in Prem Narain v. Ram Charan (1) 
an Act was passed by the Legislature 
(Act XI of 1932) to save pending suits or 
suits decided aiter November 30, 1931, in 
which appeals were pending. As stated 
in that Act the intention was to validate 
certain suits relating to public matters 
which may be or have been held to be 
invalid by reason of the previous sanction 

(1) 136 Ind. Cas, 461; A I R 1932 P 051; 59I A 
121; 53 A 990; 90 W N53: 360 W N 257; 35L W 
924. 55 OL J54; (1932) A L J 182; 62 M L J249 


34 Bom. L R 494; Ind. Rul. (1932) P O 125; (1932) 
M W N685(P O. 
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of the Local Government in respect thére- 
of not having been obtained as require 
Po b. 93 of the Code of Civil Procedure, 
908. i 

Jt is argued by the learned Counsel for 
the appellant that this Act will have no 
application to suits decided prior to 
November 30,1931, and that such suits 
will not be saved by the Act and that the 
decrees in these suits; will, ad stated above, 
be nullities, beGause they Were passed 
Without jurisdiction. It is furthér contend- 
ed that such decrees could not operate 
as res judicata and a -number of cases 
were cited in support of this proposition : 
Raghubir Saran v. Hori Lal (2), Lakhmi 
Chand v. Madho Rao (3), Abdul Kadir v. 
Doolanbibi (4), Rajlakshmi Dasee v. Katya- 
yani Dasee (5), Provas Chandra Sinha v. 
Ashutosh Mukherji (6) and Naganna v. Ven- 
katappayya (7). I do not, however, think 
that the argument of the learned Counsel 
for the appellant ĉan be accepted and I 
agree with the view taken by the lower 
Appellate Court that the decision in Prem 
Narain v.Ram Charan (1) cannot have any 
retrospective effect. That this was the 
view of the Legislature would be indicated 
by Act XI of 1932 in which specific refer- 
ence is made tothe date of the Privy 
Council decision. The argument of the 
learned Counsel for the appellant was that 
the decision of the Privy Council did not 
lay down any new -law and, therefore 
there was no question of retrospective 
effect, but thatit only interpreted the law 
as then existed, namely, s. 93 of the Civil 
Procedure Code. This argument is correct 
as far as it goes, but I would hold that 
even an interpretation of Jaw which is 
different to what was formerly universbly, 
held would not have retrospective effect 
prior to such interpretation the law must 
be held to be that which was universally 
held and accepted. In this view I would 
hold that the trial of Civil Suit No, 19 
of 1929 was not without jurisdiction, as 
admittedly the permission of the Collector 
to the appeal was obtained before the suit 
was brought. That procedure was accord. 
(2) 181 Ind, Gas. 248; AI R 1931 Al. 454; 53 A 500 
(1931) A L J 240; Ind. Rul. (1931) All. 360. 


(3) 130Ind. Cas, 801; A I R 1930 All. 681; 52 A 868; 
(1930) A L J 1326, 

(4) 20 Ind. Oas 530; 37 B 543; 15 Bom. L R 672. 

- (5) 12 Ind. Cas. 464; 38 O 639. 

(6) 122 Ind. Cas. 197; A I R 1930 Cal. 258; 56 O 979; 
Ind. Rul. (1930) Cal. 197. 

(7) 76 Ind. Cas. 594; AI R 1923 P O 167; 501A 
30]; 46 M 895; (1923) M W N 554; 21 A LJ 726; 33M 
L T262; 45 ML J 657; 25 Bom LR 1290; 18 L W 
913; 28 Ò W N 568; 39 O LJ 212 (P 0). 
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ing to the procedure laid down in Civil 
Circular Ño. 1-48, which is only à repro+ 
duction of the Government notification. It 
is not contended that the notification was 
ultra vires and while it was in force liti- 
gants had no other course open but to 
follow the procedure laid down by such 
notification. If the plaintiffs in Civil Suit 
No. 19 of 1929 Had asked for sanction of 
the Loéal Government they would havé 
been referred to the Colléctor. Sanction 
then was duly given according to the pro* 
cedure thén in forcë and I must Hold that 
it was valid. The cases, therefore, in 
Abdul Kadir v. Doolanbibi (4) and Provas 
Chandra Sinha v. Ashutosh Mukherji (6) are 
not in point because in those cases no 
leave of the Court as required under 
cl. 12 of the Letters Patent had been 
given and it was held: thatthe proceed- 
ings were without jurisdiction. In the 
present case, however, sanction was duly 
given and I must hold that the trial in 
Civil Suit No. 19 of 1929 was held in due 
course and was not without jurisdiction. 
The case cited by the lower Appellate 
Court Naganna v. Venkatapayya (7), though 
it may be distinguished from the present 
case, has some points of analogy and is an 
authority for the view put forth above. 

In this view of the case the decision of 
the lower Appellate Court must be upheld. 
I would point out in passing that the 
lower Appellate Court hastaken a wrong 
view in para.8 of its judgment and that 
where a decree is a nullity for want of juris- 
diction Expl. 4 to s. 11 would not apply. 
For this view I would refer to Raghubir 
Saran v. Hori Lal (2). This point, however, 
is of no importance because it is held that 
the trial of the former suit was not with- 
out jurisdiction and that, therefore, the 
decree in thesuit operates as res judicata. 

I, therefore, uphold the decision of the 
lower Appellate Court and dismiss the ap- 
peal with costs. Other costs as ordered by 
the lower Appellate Court. I fix Pleader’s 
fee at Rs. 15 in each case. 

D. Appeal dismissed. 


—— 


PATNA HIGH COURT 
Criminal Reference No. 69 of 1934 
January 14, 1935 
AGABWALA, J. 
PRABHU CHARAN RAM—PETITIONER 
Versus 
EMPEROR—OprosITE PARTY. 
Bihar and Orissa Highways Act (III of 1926), 
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s. 4—Rule under--If can be used for punishment of 
existing construction. 

The rule contemplated by s. 4, Bihar and 
Orissa Highways Act is 2 rule for the “prevention” 
of obstruction anda rule under that section cannot 
be construed as a rule providing for the punish- 
ment of the existing constructions. 

©. R. from an order of the Deputy Com- 
missioner, Singbhum, dated December 20, 
1934, 

Order.—This is a reference by the 
Deputy Commissioner of Singbhum re- 
commending the setting aside of a fine im- 
posed on one Prabhu Charan Ram on a 
conviction under rr. 2 (2) (a) and 36 (L, 
Bihar and Orissa Highwys Act of 1926. The 
conviction is recommended to beset aside 
on the ground that the alleged encroach- 
ment is of longstanding having been 
constructed many years prior to the enact- 
ment of the Bihar and Orissa Highways 
Act in 1926 and that the Act has no 
retrospective effect. The Act was enacted, 
among other things, for the “prevention 
of obstruction and encroachments on Govern- 
ment roads.” Section 4 empowers the 
Local Government to make rules for the 
“ prevention of obstructions and encroach- 
ments and of nuisances” on or near such 
roads. A breach of the rule made under 
the Act is punishable with a fine. But it 
is clear that the rule contemplated by s. 4 
is a rule for the “prevention” of obstruc- 
tion and that a rule under that section 
cannot be construed as a rule providing 
for the punishment of the existing con- 
structions. Reference is accepted and the 
conviction and sentence are set aside. 

D. Reference accepted. 


LAHORE HIGH COURT 
Second Civil Appeal No. 452 of 1934 
October 3, 1984 
BHIDE, J. 

D. A. V. COLLEGE REGISTERED 
SOCIETY, LAHORE— PLAINTIFF — 
APPELLANT 
versus 
UMRAO SINGH AND OTHERS—DEFENDANTS 
— RESPONDENTS 

Transfer of Property Act (IV of 1882), ss,41, 3— 
Property conveyed in trust to plaintijf—Original 
owners allowed to manage and pass off as ostensible 
owners—Sale to defendanis—Purchase in good fatth— 
8.41, if applies — Reasonable care, what ts—Notice— 
Technical rule asto—Applicability in the Punjab— 
Registration, when amounts to notice. f 

Where the plaintiffs to whom certain properties 
were conveyed in trust never took any stepsto assert 
their right but the vendors continued to manage the 
properties in the same way as before and they sold 
them tothe defendant who acted in good faith ; 
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Held, that the vendors acted as ostensible owners 
of the property and that s. 41, Transfer of Property 
Act, applied, 

All that s. 41 requires is that the transferee should 
take “reasonable care to ascertain that the transferor 
had power to make the transfer". What is “reason- 
able care” is a question of fact and depends upon the 
circumstances of the case. Reasonable eare would 
ordinarily include inquiry, but in exceptional 
circumstances it may not be considered essential. 


_ The Transfer of Property Act not being in force 
inthe Punjab, the technicalrule as to notice is 
not strictly applicable and the question. whether 
Tegistration is or is no notice would depend upon the 
facts of each case. Tilakdhari Lal v. Khedan Lal 
D and Ghulam Mohamad v, Mirza (2), referred 
0. s 


S. C. A. from the decree of the District 
Judge, Ambala, dated December 5, 1932. 

Messrs. Badri Das and Har Gopal, for the 
Appellant, 

Messrs. Shamair Chand and Mahabir 
Prasad, for the Respondents. 


Judgment,—This second appeal arises 
out of a suit brought by the D. A. V. 
College Society of Lahore for possession 
of certain house property sold by the 
Managing Committee of the Anglo-Sanskrit 
High School at Ambala to Umrao Singh, 
defendant No.1. The claim was based on 
the ground that the property had been 
conveyed in trust to the plaintiffs and that 
the Managing Committee had no right to 
Sell it. The fact that the property had been 
so conveyed to the plaintiffs has been found 
in plaintiffs’ favour by the Courts below, 
but it has been held that the plaintiffs hav- 
ing allowed the vendors to pass off as 
ostensible owners and the vendee having 
acted with reasonable care and good faith, 
the principle of s. 41, Transfer of Property 
Act, applied and the vendee was entitled 
in equity to retain the property. The 
plaintiffs’ suit has been accordingly dis- 
missed and from this decision they have 
preferred the present appeal to this Court. 

The main point debated before me was 
that of the applicability of the principle 
of s.41, Transfer of Property Act to the 
circumstances of this case. It was urged 
that the property was vested in the school 
and the school was incapable of giving 
consent, and secondly that the vendors 
were only managers of the school and not 
ostensible owners. This contention does 
not appear to me to be sound. The 
property having been admittedly conveyed 
in trust to the plaintiffs, the legal owner- 
ship vested in them: cf. s. 6, Trusts Act. 
Besides all thats. 41 requires is that the 
alienors should act as “ostensible 
owners with the consent, express or implied, 
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of the “persons interested.” There can be 
no doubt that the plaintiffs as trustees of 
the property come under the latter category. 
It is true that the vendors were the 
Managing Committee of the school, but the 
evidence on the record shows that they 
have been acting for many years as osten- 
sible owners. The property was conveyed 
in trust to the plaintiffs in 1924, but there 
ig nothing on the record to show that they 
had taken any steps to assert their rights 
or given any indication to the outside 
public of the existence of their rights. The 
Managing Committee continued to manage 
the affairs of the school in the same way as 
before. The property remained in their 
name in the house tax registers of the 
Cantonment Committee and the Managing 
Committee instituted suits and realised 
rent from the vendee as before. In view 
of all these facts, it seems to me that the 
vendors did act as “ostensible owners” of the 
property. 

The next contention of the learned Coun- 
sel for the appellant was that the principle 
of s. 41 was inapplicable as the vendee 
did not make any enquiry as regards 
the title of the vendors and that the 
deed of trust being registered, he must 
be held to have had at least construc- 
tive notice of the title of the plaintiffs. As 
regards the latter point, reliance was 
placed on Fxplanation 1 to the definition 
of “notice” in s. 3 as given in the Trans- 
fer of Property Act (as amended in 1929). 
The Transfer..of Property Act is, however, 
not in force in this province, and con- 
sequently this technical rule is not strictly 
applicable. Before the amendment of the 
Transfer of Property Act in 1929, it had 
been held by the Calcutta High Court 
that the question whether registration is or 
is nol notice would depend upon the facts of 
each case and this view was endorsed by 
their Lordships of the Privy Council in 
Tilakhdhari Lal v. Khedhan Lal (1). A 
similar view was taken by this Court in 
Ghulam Mahomed v. Mirza (2). ‘There is 
no evidence on the record to justify regis- 
tration by itself being taken as sufficient 
notice of the trust to the defendant vendee 
in this case. As regards the next conten- 
tion, viz., that the vendee did not make any 
enquiry as to title, the learned Counsel 

(1) 57 Ind. Cas, 465; A I R 1921P O112;471A 
239; 480 1:39 M L J 243; (1920) M W N 591; 2U 
P L R (P 0) 139; 22 Bom. L R 1319; 18 A L J 1074; 


250 W N49; 28 M L T 224; 320 L J 479;13 L W 
161; 2 PLT ioe 


0). 
(2) 84 Ind. Oas. 174; A I R 1925 Lah 25; 5 Lah, 
368; 1 Lah. Oas, 328, 


referred to certain authorities in which 
absence of any enquiry had been held to 
deprive the alienee of the benefit of s. 4l: 
See Ballu Mal v. Ram Kishun (3) and 
Jagmohan Das v. Inder Parshad (4). But 
this would depend upon the circumstances 
of each case. All that the section requires 
is that the transferee should take “reason- 
able care to ascertain that the transferor 
had power to make the transfer". What 
is reasonable care is a question of fact 
and must naturally depend upon the cir- 
cumstances of the case. Reasonable care 
would ordinarily include inquiry, but in 
exceptional circumstances it may not be 
considered essential. In the present case, 
the facts were that the vendee was himself 
a co-sharer inthe property and believed 
himself to be fully aware of the circum- 
stances relating to the title of the vendors. 
As stated above, the vendors had been 
acting as ostensible owners for years and 
nothing had happened to put himon any 
further inquiry as to title. “It is a prin- 
ciplé of natural justice’ remarked their 
Lordships ‘of the Privy Council in Ram 
Coomar v. John and Maria McQueen (5) 
which must be universally applicable, that 
where one man allows another to hold 
himself out as the owner of an estate, and 
a 8rd person purchases it, for value, from 
the apparent owner in the belief that he 
is the real owner, the man who so allows 
the other to hold himself out shall not be 
permitted to recover upon his secret title, 
unless_he can overthrow that of the pur- 
chaser by showing, either that he had 
direct notice, or something which amounts 
to constructive notice, of the real title, or 
that there existed circumstances which 
ought to have put him upon an enquiry, that, 
if prosecuted, would have led to a discovery 
of it. Inthe present case there was neither 
direct or constructive notice, nor was there 
anything to put the vendee who was well 
acquainted with the antecedents of the 
property on any further inquiry. In the 
peculiar circumstances of this case, I am 
of opinion that the view taken by the learn- 
ed District Judge was justified and I do 
not think it is vitiated by any error of law. 

It has been found that the school was 
badly in need of funds, that there was no 
alternative except to sell the property and 


(3) 64 Ind. Cas. 14;A IR 1921 All. 311; 43 A 263; 
1I9ALI 

(4) 115 Tad. Cas. 97; A I R 1929 Oudh 160; 4 Luck 
597; 6 O W N 133. 

(5) (1872) I A Sup. Vol, 40; 18 W R 166; 11 BLR 
46; 3 Sar. 160 (P O.) 
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that it has been sold. for a reasonable price. 
The Managing Committee were no doubt 
wrong in selling the property without 
authority from the plaintiffs, in whom the 


property was legally vested. But they seem . 
to have done so in good faith owing tothe - 


plaintiffs having left the entire manage- 
ment to the Managing Committee as before. 
It was for the plaintiffs to assume control 
of the affairs of the schoo], and if they 
had done so, this litigation would have 
been avoided. The cross-objections were 
not pressed. J dismiss the appeal as well 
as the cross-objections, but in view of all 
the circumstances, I leave the parties to 
bear their costs. 
N. Appeal dismissed. 


MADRAS HIGH COURT 
Civil Revision Petitions Nos, 888 to 901 
of 1933 
December 14,1934 
VENKATASOBBA Rao, J. 
C. M. MAROOF SAHIB AND oTaprs— 
PLAINTIFFS— PETITIONERS 
versus 
AYYAKANNU NAICKER—DeErenpant 
— RESPONDENT 

Court Fees Act (VII of 1870), s. 7 (iv) (©), 
(v)-Suit for declaration and recovery of pos- 
session— Proper method of valuation— Dispute as to 
kudiwaram right alone—Market value, determination 
of—Power of Court to revise valuation at late 
stage. 

In suits toobtain recovery of possession of 
immoveable property the relief ought to be 
valued under s. 7 (v) and not unders.7 (iv) 
(c) of the Oourt Fees Act although the possession 
is asked for as being consequential on the decla- 
ration. Pyda Ramakrishnayya v. Pada Peda Seshamma 
(1), and Chinnammal v. Madarsa Rowther (2), 
followed Arunachallam Chetty v, Rangaswamy Pillat 
(3) and Rajagopala v. Vijiaraghavula (4), referred, 
to, In re Subhanadri (5), not followed. 

Suits for possession of land are in terms 
overned by s. 7 (iv) of the Court Fees Act and the 
act that the melwaram right is not in dispute, does 

not make any difference. Butin assessing the market 
value of the land under sub-cl. (b) of s. 7 (v) deduc- 
tion should be made in respect of the melwaram 
right regarding which there is no dispute and the 
kudiwaram right alone which is on dispute should be 
taken into consideration. 

The Court has power to revise the valuation of 
the suit even when the case has been sent back to it 
for disposal after an orderof remand. 

©. Rev. P. under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Oourt of the District Munsif of 
Chingleput dated April 27, 1933, and made 
inO. S. Nos, 44 to 57 of 1929. 

Mr. K. Bashyam, for the Petitioners. 

The Government Pleader, for the Res- 
pondent. 
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Judgment.—The question raised is whe- 
ther a proper court-fee has been paid on the 
plaints in each of these fourteen suits. 
They were filed by an inamdar for the 
recovery of holdings comprised in the inam, 
each suit being against a particular tenant 
in respect of his holding. It is alleged 
that so far as the plaintiff's right to the 
melwaram is concerned, there is no dispute 
and that the only quarrel between the 
plaintiff and the defendants is as regards 
the former's right to the kudivaram. The 
plaintiff brings these suits for a declaration 
that he is the owner of the kudivaram 
and for the recovery in each suit of the 
specific holding to which it relates. These 
cases were originally filed in the District 
Munsif’s Court in 1929 and a plea of 
res judicata having been raised and 
upheld, the suits were dismissed. Appeals 
were taken to the District Court and the 
finding of the learned Munsif on the 
question of res judicata having been 
reversed, the suits were remanded on 
April 22, 1932, to the trial Court for 
fresh disposal. When the cases came back 
to the District Munsif's Court, the Court 
Fee Examiner found on scrutiny that the 
reliefs were inadequately valued and that 
the proper provision applicable is not 
s. 7. (iv) (à but 8.7 (v) of the Court Fees ` 
Act. The District Munsif upheld this view 
and the first question that arises is whe- 


-ther the suits are governed by s. 7 (iv) (e) 


or by 8.7 (w). 


On behalf of the plaintiff, it is con- 


- tended that as what is prayed for, is a 


declaration with conseqtiential relief, the 
provision applicable is s. 7 (iv) (c). A 
similar contention was raised before me 
in Pada Ramakrishnayya v. Pyda Peda 


Seshamma (1), and I held that in 
suits to obtain recovery of posses- 
sion, the relief ought to be valued 


under s. 7 (v), although the possession is 
asked for as being consequential on the 
declaration. There, I quoted a passage 
from the judgment of Boddam and 
Bhashyam Ayyangar, JJ. in Chinnammal 
v. Madarsa Rowther (1), to the effect that 
where the relief prayed for, though con- 
sequential upon the declaration, 
falls within any of the  paragrahps, 
namely, 1 to 3 and 5 to 1l of 
s.7, the mode of valuing the relief is as 
provided in the relevant paragraphs out 
of the said paragraphs and not in s. 7 

(1) 156 Ind, Cas, 840; 68 M L J 369; 41 L W 488; 


‘Ogee tea 406; A I R 1935 Mad. 346,8 RM 
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(iv) (c). A little reflection will show that 
if the opposite view should prevail, most 
anomalous consequences would follow, 
Supposing before action, a person’s right 
to a sum of money claimed by him is 
denied, in such a case the plaintiff, con- 
tending that the declaration is not an 
idle relief, may so frame his plaint as to 
contain prayers both for declaration and 
recovery of money. In effect, whenever 
there is a previous denial of the plaintiff's 
right to the money, he may contrive to 
file his suit in that form it seems un- 
reasonable that because there is a prayer 
for declaration, the suit is not to be valued 
as for money but undér s. 7 (iv) (o). 
Similarly, in every suit for possession of 
land, on the ground that the plaintiff's 
title had been previously denied, he may 
frame his plaint as one for declaration 
and recovery of possession, to hold likewise 
that such a suit is to be valued not as 
one for possession but under s. 7 (iv) (c), 
seems opposed io the scheme of the Act. 
These examples will serve to. show, that 
it is both good practice and good sense, 
that as observed by Boddam and Bhashyam 
Ayyangar, JJ., in the passage quoted above 
the relief claimed consequent on the 
declaration should be valued under the 
paragraph dealing with that particular 
- relief and not under s. 7 (iv) (c). This 
view has also been taken in the Full 
Bench judgment in Arunachallam Chetty 
v. Rangaswamy Pillai (3),.and again in 
Rajagopala v. Vijiaraghavulu (4). In 
accordance with these decisions I hold 
in the case referred to above, that a suit 
for declaration and possession is governed by 
8.7 w) and not s. 7 (iv) (c). To that view 
I still adhere notwithstanding the decision 
in In re Subhanadri Rao (5), cited for the 
petitioners. In that case, as in this, the 
inamdar’s right to the mélvaram was not 
in controversy and the only dispute was 
in respect of his kudivaram right. Jackson, 
J. held that s.7 (tv) (c) applied on the 
ground that ‘it can hardly have been 
contemplated that a plaintiff should pay 
the same court-fee when he sues for 
possession of an inam against a rival 
claimant and when as undisputed inamdar 
he asserts his title to the kudivaram’. I 
should have regarded it as a binding 

(2) 27 M 480. 

(3) 28 Ind. Cas. 79; 38 M 922; 28 M L J 118; (i915) 
M W N 118;17 ML J 154. 

(4) 25 Ind. Oas. 683; 38 M 1184; 1 L W 824. 

(5) 140 Ind. Oas., 462; 56 M 314; 63 M L 3759:36 L 


W 101; 4932) M W N 1197; Ind. Rul. (1933) Mad, 14; 
ATR 1933 Mad. 42, 
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decision, were it not opposed to the Fall 
Bench ruling and the other cases to which 
I have referred in fact, the view of 
Jackson, J, seems to be based more upon 
some principle of natural justice than 


“upon any provision of the Court Fees Act. 


Suits for possession of land are in terms 
governed by s.7 w) and the fact that the 
melwaram right is not in dispute, seems 
to make no difference. I, therefore, agree 
with the lower Court that the provision 
applicable is s 7 (») and not 
s. 7 (iv) (o. 

In holding that s. 7 (v) governs the case, 
the learned Munsif has applied sub-cl. (d) 
and the correctness of that view has not 
been questioned. Under that sub-clause, 
itis upon the market value of the land 
that the court-fee has to be levied but 
in assessing the market value, the lower 
Court has made no deduction in respect 
of the melvaram right, regarding which 
there is no dispute. The kudivaram right 
alone (which in the present actions con- 
stitutes ‘the land’ under this section) being 
the subject-matter of the suits, it is on 
the market value of that right, that the 
court-fee has to be levied. I, therefore, 
direct that the lower Court, while making 
a computation on this basis, shall make the 
necessary deduction. 

There is no substance in the last con- 
tention of the petitioners that the District 
Munsif was wrong in revising the valuation, 
when ths cases came back to him for 
fresh disposal on an order of remand, 
The Court's power to correct the valuation 
is not limited under O. VII, r. 11 of the 
Civil Procedure Code to any particular 
stage of the suit. It has been held that 
the power under that provision to reject a 
plaint is not exhausted when it had been 
admitted and registered. That being so, 
the Court must be held to retain the power 
till the point is raised and it decides it, 
whatever the stage may be in the course 
of the trial. Moreover, the analogy of s, 12, 
of the Court Fees Act which says that 
even a Court of Appeal, if it finds that 
a question was wrongly decided to the 
detriment of the revenue, may exact the 
proper court-fee, also shows the trial Court's 
power may be exercised at any stage of the 
suit. 

I direct that the parties shall bear 
their own costs and the Government 
Pleader’s fee in all the fourteen petitions 


-is fixed at a consolidated sum of Rs. 200, 


A. 
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_ LAHORE HIGH COURT | 
First Civil Appeal No. 2552 of 1929 
November 15, 1934 > 
COLDSTREAM AND BAIDE, JJ. x 
BENI PARSHAD AND ANOTHER— 
DEFENDANTS—ÅPPELLANTS ao 
t versus 
RAJA RAM—PLAINTIFF AND DEFENDANTS— 
i RESPONDENTS 

. Court-fee—Appeal—Appellants praying for dismissal 
of, whole claim—Court-fee paid for it—Separate ad 
valorem fee for costs decreed, if should be paid— 
Mesne profits—Meaning of —Object of awarding mesne 
profits —Person entitled to actual possession alone can 
claim mesne profits. . 
' Where inan appeal the appellants have prayed for 
the dismissal of the whole of the claim against them 
and have paid the proper court-fees on that relief, costs 
being merely incidental tothat relief, it is not 
necessary for the appellants to pay separate ad valorem 
fees on the costs in the circumstances ofthe case. 
Rowling v. Lachmi Narain (3, distinguished. 


Mesne profits are in the nature of damages for 
being deprived of the benefit which the person in 
‘possession derives from the property. The object of 
awarding mesne profits is to compensate the person 
‘entitled to bein possession for his having been kept 
out of possession and thus deprived of the profits of 
the property. Consequently, it isonly the person 
who is entitled to actual possession, who can legally 
claim “mesne profits.” Mohideen Rowther v. Jayarama 
Tyer (1) and Abdul Gafur v. Rajaram’ (2), relied 


P, C. A. from preliminary decree of the 
Sub-Judge, First Class, Lahore, dated 
August 4, 1929. 

Messre. Shamair Chand and Parkash 
Chandar, for the Appellants. 

Messrs. Deo Raj Sawhney and , Bakhshi 
Ram, for the Respondents. 

Bhide, J.—The material facts for the 
purposes of this appeal are shortly as 
follows: Two persons named Amrao Singh 
and Mutsaddi Lal mortgaged certain house 
property in favour of the plaintiff Raja 
Ram on April 24, 1924. The mortgage was 
with possession and carried interest at 
annas l. per cent. per mensem 
which was to be paid monthly 
and to be added to the principal in 
ease of default in payment. On the 
same day on which the mortgage was 
executed, the mortgagors took the mort- 
gaged property on lease from the plaintiff 
on a rental of Rs. 25 per mensem. The rent 
was payable monthly and in case of default 
in payment for three months, the plaintiff 
was to beat liberty to resume possession 
after 15 days’ notice. È 

Beni Parshad and Mehr Chand, defend- 
ants Nos. 3 and 4, subsequently attached 
the aforesaid mortgaged property in exe- 
cution of @ money decree against the 
mortgagors. The plaintif objected to the 
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sale -but the objection was disallowed and 
the property was - purchased by defend- 
ants Nos, 3 and 4 and they were put in 
possession thereof in due course on Jan- 
uary 24,1925. The plaintif Raja Ram 
then instituted a suit under O. XXI, r. 63, 
Civil Procedure Code, to establish his 
mortgagee rights. The suit was decreed 
and the decision.was finally confirmed by 
this Court. The plaintiff thereupon sued 
to eject the mortgagors and defend- 
ants Nos.3 and 4 from the mortgaged 
property onthe basis of the lease executed 
in his favour by the mortgagors. The 
suit was decreed by the trial Court on 
March 28, 1927~ and in execution of the 
decree plaintiff obtained possession of the 
property in April 1927. But on appeal 
by defendanis Nos. 3 and 4 the decree 
against them was get aside on the ground 
that the relation of Jandlord and tenant did 
not subsist between them and the plaintiff, 
and defendants Nos. 3 and 4 thereafter once 
more recovered possession on April 16, 
1928. 

On April 2, 1929 the present suit was 
instituted by the plaintiff for recovery of 
Rs. 22,370 by the sale of the mortgaged 
property. He impleaded therein as defend- 
ants the mortgagors, defendants Nos. 3 
and 4 as well as certain subsequent mort- 
gagees. The plaintiff claimed inter alia 
Rs. 3,860 from defendants Nos. 3 and 4 as 
mesne profits, on the ground that they had 
been in wrongful possession of the pro- 
perty fora period of 38 months:prior to 
the suit. The suit was resisted ' by defend-. 
ants Nos. 3 and 4 only, who raised a num- 
ber of issues and tried to have the whole 
suit dismissed. But the attempt failed 
and the plaintiff's suit was decreed with 
costs. Inthe eventof the mortgage charge 
not being fully .recovered by the sale of the 
mortgaged property, thé plaintiff was given 
a personal decree for Rs, 2,200 as against 
defendants Nos. 3 and 4 and these defend- 
ants were also made liable for all the 
costs in the suit. From this decision defend- 
ants Nos. 3 and 4 have appealed. 2 

The only contentions now pressed on 
behalf of defendants Nos. 3and 4 in this 
appeal are that: (1) the plaintiff was not 

entitled to any personal decree on account of 
mesne profits: (2) that the plaintiff's claim.in 
respect of the mesne profits, was time- 
baried at least: in part, and (3) lastly that 
defendants Nos. 3 and 4 should have been 
saddled with all- the costsofthe suit. As 
regards the first point, the learned Coun- 
‘sel for the ‘appellants ‘conceded that.on 
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the findings arrived at in the course of 
the previous litigation between the parties, 
defendants Nos. 3 and 4 must be con- 
sidered to have been.in wrongful posses- 
sion of the mortgaged property, but he 
contended that the plaintiff having leased 
out the property to the mortgagors and 
the latter being in possession, the mort- 
gagors alone were entitled to claim mesne 
profits from defendants Nos. 3and 4. The 
plaintiff asa mortgagee had his remedy 
against the mortgagors who were his 
tenants, but as he was not entitled to 
actual possession of the property he could 
not claim any mesne profits. This con- 
tention appears to be sound and is sup- 
ported by a Division Bench ruling of 
the Madras High Court reported as 
Mohideen Rowther v. Jayarama Iyer (1) 
on which the learned Counsel has 
relied. “Mesne profits” of property are 
defined as profits, which a person in wrong- 
ful possession of the property actually 
receives or might have with ordinary 
diligence received therefrom: vide s. 2 (12), 
Civil Procedure Code. It would appear from 
this definition that mesne profits are in the 
nature of damagesfor being deprived of the 
benefit which the person in possession 
derives from the ppopertyy The object of 
awarding mesne profits is as was pointed out 
in Abdul Gafur v. Rajaram (2) (at p. 25 5*) 
to compensate the person entitled to be in 
possession for his having been kept out of 
possession and thus deprived of the profits 
of the property. It follows, therefore, that 
it is only the person who is entitled to 
actual possession, whocan legally claim 
“mesne profits.” 

During the continuance of the lease in 
favour of the mortgagors, there can be no 
doubt that the mortgagors and not the 
plaintiff, were entitled to actual possession 
of the property. But the learned Counsel's 
contention that the tenancy remained in 
force upto the date of the institution of the 
present suit does not appear to be correct. 
According to the terms of the lease, the 
tenancy was liable to be terminated on 
default in payment of rent for three months. 
According to the plaintiff's allegations rent 
was paid for the first seven months only. 
The plaintiff could therefore have terminat- 
ed the tenancy after ten months by giving 
15 days’ notice according to the terms of the 


(1) 62 Ind, Cas. 284; A I R 1921 Mad. 42; 44 M 
ae 40 M L J 38; 13 L W 281; (1921) M W N 43; 29 M 
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‘lease. Thereis nothing òn the record to 


show whether he did so; but in any case it 
is clear that he brought a suit for ejectment 
against the mortgagors as well as defendants 
Nos. 3 and 4 on February 16, 1927, and 
obtained a decree from the trial Court on 
March 28, 1927 (vide Ex. D-5 at pp. 51-55 of 
the paper book). The mortgagors did not 
appeal against this decree and it remained 
final so far asthey were concerned. Con- 
sequently, the tenancy must be taken to 
have terminated at least on March 28, 1927. 
As a result, the plaintiff must be held to 
have been entitled from that date to actual 
possession of the property and therefore 
also to mesne profits. 

The plaintiff has claimed mesne profits 
from defendants Nos, 3 and 4 for two 
periods, during which they were in wrong- 
ful possession, viz. (1) from January 24, 
1925 to April 1927, and (2) from April 11, 
1928, to March 24, 1929. On the finding 
arrived at above, the plaintiff is not entitled 
to any mesne profits for most of the former 
period as the tenancy did not terminate till 
March 28, 1927. He could only claim mesne 
profits from March 28, 1927, to March 31, 
1927, during thefirst period and then again 
for the second period from April I1, 1928 
to March 24, 1923. The present suit was in- 
stituted on April 2, 1929, and the period of 
limitation being admittedly three years 
from the date of receipt of the mesne profits 
under Art. 109, Limitation Act, the plain- 
tif’s claim would obviously be within 
limitation so far as these periods are con- 
cerned. The totalof these two periods for 
which plaintiff can claim measne profits 
comes to 11 months and 17 days. 

During the pendency of the suit the 
‘parties came to an agreement that the 
amount realised by defendants Nos. 3 and 
4 for the period of 38 months during which 
they were alleged.to have been in wrongful 
possession should be taken to be Rs. 2,200 
unless the plaintiff could show that they 
had realised more. It is not shown that 
defendants Nos. 3 and 4 actually realised 
more than this amount, Calculating there- 
fore at the above rate, the amount realised 
by defendants Nos. 3 and 4 for the periods 
for which the plaintiff is bound to be entitl- 
ed to mesne profits, comesto about Rs. 630. 
I would therefore hold that the plaintiff is 
entitled to this sum only on account of 
mesne profits. 

The last question for consideration is that 
of costs. The learned Oounsel for the 
respondents contended that the appellants 
were not entitled to raise this question in 


bs 


appeal, as the appellante had not paid any 
court-fee on the costs decreed against them. 
.In support of this contention the ]earned 
Counsel has relied on Rowlins v. Lachmi 
Narain (3) a Single Bench decision of the 
Patna High Court, which lays down that 
where the appeal is against costs and 
separate from other parts of appeal, court- 
fees must be paid ad valorem on the amount 
„of costs. But,in the present appeal, the 
appellants have prayed for the dismissal of 
the whole ofthe claim against them and 
have paid the proper court-fees on that re- 
lief, costs being merely incidental to that 
relief. Ido not think it was necessary for 


.the appellants topay separate ad valorem = 


fees on the ‘costs inthe circumstances of this 
case. 

On merits, there is no doubt that the 
appellants alone contested the plaintiff's 
‘claim in thé Court below. The mortgaged 
property had been purchased by them and 
they resisted its re-sale to satisfy the plain- 
_tiff’s claim on various grounds. At the same 
-time, the plaintiff had in any case to insti- 
tute the suit against the mortgagors as they 
had failed to pay the mortgage debt and 
the appellants cannot be held responsible 
for the principal item in the ccsts which 
consisted of a sum of Rs. 252-8-0 on account 
of court-fees on the plaint. So far as the 
question of-the personal relief against them 
„is concerned, the appllants’ contention has 
been foundto be justified to some extent, 
.as they have been now held to be liable 
-to the extent to Rs. 660 only. 
Taking into consideration all the circum- 
stances, I would make the appellants 
liable for one-fifth of the costs in the trial 
Court in the event of these costs not being 
recovered from the mortgaged property as 
directed in the trial Court’s decree and 
would award the appallants one-fourth of 
the costs of the present appeal in this Court, 
-against the plaintiff. On the above findings, 
I would accept the appeal and reduce tke 
personal decree against the appellants to 
.Rs. 660 and direct the costs to be paid as 
stated above, 

Coldstream, J.—I agree. 


N. Appeal accepted. 
_ (8) 44 Ind, Cas, 50; A I R 1918 Pat. 210; 3 P L J 443; 
(1918) Fat.264; 4 PLW 228, 
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RAMKRISHNAJHA—PLAINTIFF— 

APPELLANT 
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JAINANDAN JHA—DEFENDANT— 
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Trasfer of Property Act (IV of 1882), ss. 107, 53-A— 
Lessee executing registered kabuliyat to lessor— ` 
Lessor accepting and executing unregistered 
amalnamah—Kebuliyat, if creates valid lease— 
Acceptance, if can be proved either by amalnamah 
or oral evidence—Hvidence Act (I of 1872),3. 91 
—S.53-A, Transfer of Property Act, whether 
retrospective—Practice—Oursus curae—Applicability 
—Precedents. 

Where the lessee executes a registered kabuliyat 
in favour of the lessors andit is accepted by 
the lessors by ‘means of an uuregistered amal- 
namah, no valid lease is constituted as the 
kabuliyat executed by the tenant is not a lease 
nor can the acceptance of the lessor ve proved 


“either by the amalnamah or by oral evidence. [p. 109, 


col. 1.] i 

Section 53-A, Transfer of Property Act, does not 
affect any proceeding commenced before the 
amending Act of 1929. It is not retrospec- 
tive. ` 

The principle of cursus curae or the rule of 
practice, in the sense of the practice of the 
Oourt to decide thà construction in a certain 
way, can only be applied when first the statute is 
ambiguous; secondly, when the decisions are con- 
sistent throughout; thirdly, when titles are de- 
pendent uyon those decisions. [p. 108, col,1 .] 

C. A. from the appellate decree of the 
District Judge, Darbhanga, dated Septem- 
ber 1, 1930. 

Messrs. A. B. Mukharji 
dhury, for the Appellant. 

Messrs. L. K. Jha, P. Jha and R.K 


houdhury, for the Respondent. ~ 


and R. Chou- 


Wort, 4.—The question in this appeal in 
substance is, whether a kabuliyat executed 
by the tenant only satisfiess. 107, Transfer 
of Property Act? 

This appeal, which is by the plaintiff, 
arises out of an action to set aside an 
order of February 20, 1926, made in an agf- 
plication under O. XXI, r. 58, Civil Proced- 
ure Code, by the defendant. The plaintiff 
also in his action claimed possession of the 
property. The facts shortly are these. 
The plaintiff in execution of a money 
decree purchased aneight annas interest 
in tauzi No. 1037, village Basudeopur 
Koelakh, and the same interestin tauzi 
No. 1044 village Nirbhapur. The shares 
were the property of the judgment-debtor 
with whom we have no concern in this 
action. As I have indicated, - under 
O. XXI, r. 58, the defendant claimed to 
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‘be in possession under a lease from 1329 
to 1353, that is to say, for twenty-five 
years. The kabuliyat which I - have 
mentioned was executed by the defendant 
and registered. There was an amalnamah 
executed by the amlas on behalf of the 
plaintiff which in substance leased’the 
property to the defendant for the period 
stated above. The defendant, it would ap- 
pear, had been in possession of the property 
under a “lease”, which expression I used 
not in the technical sense of the term 
because that isthe question tobe decided, 
first forthe period from 1305 to 131], 
then from 1312 to 1318 and again from 1318 
to 13828. Three mauzas were included in 
this demise and in the kabuliyat 2 bighas 
of land situate in Purnea were also included. 
I mention the 2 bighas particularly to deal 
with the point which has been argued on 
behalf of the appellant that the registra- 
‘tion in Purnea was afraud on the Registry 
and, therefore, invalid, the point being that 
the other mauzas were outside the Registry 
Jurisdiction of Purnea and that the 2 bighas 
were included only for the purpose of 
registration in the Purnea Registry. 

The appellant relied upon the decision 
of the Privy Council in Collector of Gorakh- 
purv. Ram Sundar Mal (1). In an earlier 
-case in Harendra Lal Roy v. Hari Dasi Debi 

' (2), their Lordships of the Judicial Com- 
mittee had used the expression “fictitious” 
and hadsaid in substance that the inclu- 
sion of a “fictitious property” in a deed 
for the purpose merely of registration was 
a fraud upon the Registry, and in Collector 
of Gorakhpur v. Ram Sundar Mal (1), the 
Courts in India having found that the 
property was not fictitious in the sense 
that it was in existence, the Privy Council 
held that it did not come within the 
case of Harendra Lal Roy v. Hari Dasi 
Debi (2), and, therefore, not a frand on 
the Registry. But their Lordships of the 
Privy Council, when the case came before 
them, pointed out thatthe word “fictitious” 
used in the earlier case was not confined to 
non-existing properties, but also applied 
to those cases where the inclusion in the 
deed was not for the purpose of any 
effective enjoyment or use. ‘he fact there 


(1) 150 Ind. Cas. 515; A I R 1934P O 157; GLIA 
286; 56 A468; 7 R PO 1; 11 O W N 889;40 LW 
217; 1934) A L J 779; 67M _L J 274; 15 PL T53]; 
60 OL J 67; 1934) M W N 751; 36 Bom. L R 867; 38 
OWN 110i (P O. 

(2) 23 Ind. Oas. 637; A I R 1914 P O67; 411A 

-110; 41 O 972; 27 M L J 80; (1914) M WN’ 462; 16 
MLT6;190 W N 817:19OL J 484; 16 Bom. L R 
400; 12 À L J 774; 1 L W 1050 (PO). | > - 


was that a portion of a house had been 
included in the document in suit for the 
purpose of registration, and asit was impos- 
sible for the grantee to enjoy the property 
or take possession of it, it was in fact a 
fraud on the Registry, although the 
property was in existence. It is impossible 
to accept the contention of the appellant. 
The findings here quite clearly are against 
him: they are in substance that the pro- 
perty was in existence and transferred by 
the lease, and, therefore, could not be 
fictitious in the sense in which their Lord- 
ships used the expression. I mention the 
Point at this stage of my judgment in 
order to dispose of the matter and clear 
‘the way for the decision of the main point 
in the case. i 

One other point has been argued in which 

I also hold there is no substance, that 
point being thatthe action was not com- 
petent under O. XXI, r. 63. In my judg- 
ment quite clearly the action iscompetent. 
The action claims the setting aside of the 
order and also possession, and under any 
view of the matter if a plaintiff in this 
position claims to establish his right which 
he claims to the property in dispute, he 
is entitled, if necessary, to claim possession. 
But the application under O. XXI, r. 58 by 
the defendant should have been dismissed. 
He claimed asa tenant and I know ofno 
provision in the Oivil Procedure Code, 
entitling the Court to release a property 
from attachment merely because a claimant 
comes forward and says that he isin 
possession under a lease. The rules, par- 
ticularly O. XXI, rr. 58, 60 and 62, preclude 
_any such suggestion as they state in 
express terms that if the property is in 
possession of a person paying rent to the 
judgment-debtor, the claim is to be reject- 
ed. If heclaims as a mortgagee, which 
from one point of view he may have been, 
having regard to the fact, which I have 
not mentioned so far, that the rent in 
advance amounting to Rs. 10,998 was paid, 
the rent reserved in the demise.being 
Rs. 1,401, the proper course for the Court 
to have taken was under O. XXI, r.62 
to continue the attachment if the Court 
thought it necessary subject to the mortgage 
or charge. As however the claimant's 
claim was that of a Jesses, there was no 
jurisdiction inthe Court to release the 
attachment or decide the question of the 

validity of the lease. 

A further argument that in some way 
the plaintiff was estopped by reason of the 
fact that he recognized the defendant's 


100 
possession, is quite untenable. The pur- 
chaser recognized the fact, in the execution 
proceedings, of the claim by the defendant, 
but itis stated in the petition of the decree- 
holder that he did not admit the claim. 
The order of the Court was that the fact of 
the defendant's claim was to be noted in 
the sale proclamation. The short answer tò 


the question seems to me to bethat there can `- 
be no estoppel as the plaintiff did not let. 
If the’ 


the defendant into possession. 
decree-holder is allowed to purchase the- 
property. in’ execution j 
tenants must remain there if they arein 


possession under valid leases, if not, the. 


plaintiff is entitled to eject them. ‘The 
principle of estoppel can have no appli- 


cation in this case. i 

I now come to the main question in 
the appeal. To. reiterate the facts, there 
was an amalnamah not registered, but 
from its perusal it is quite clear (and it 
will be necessary to decide the question) 
„that it will have to be’ construed asa 
. patta irrespective of its name. Most of 
the terms, if not all, are mentioned in 
the patta. The worst that can be said 
against the document being construed as a 
patta, is that reference is made to the 
kabuliyat, and in one sense, therefore, to 
ascertain all the terms of the lease both 
the documents will have to be referred 
to. Then there is the kabuiiyat which I 
have said was executed by the defendant 
and was registered. It is contended that 
this satisfied the provisions of s. 107, 
Transfer of Property Act, Section 107 -pro- 
vides: -> 

“A lease of immovable property from year to 
year or for any term exceeding one year, or reserv- 


ing a yearly rent, can be made only by a registered 
instrument," 


There are then provisions for other leases, 
and it is provided that they might be 
“either by registered instruments or by 
oral agreement accompanied by delivery of 
possession.” We are not concerned with 
that. Section 105 of the Act gives the defi- 
nition of “lease” thus: i 

“A lease of immovable property is a transfor of 
& right to enjoy such property, made fora certain 
time, express or implied or in _ perpetuily, in 
consideration of a price paid or promised, or 
of money, a share of crops, service or any other thing 
of value to be rendered periodically or on specified 
occasions to the transferor by the transferee who 
accepts the transfer on such terms.” 

Section 5 defines transfer of property as 
being an act of a living person convey- 
ing property in present or in future to one 
or more, other living persons, etc. It is 
not denied that the amalnamah, not being 
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of his decree, the. 


157 i0 

registered, cannot be received in evidence 
by reason of s 4% Registration Act, 
although there is. a contention that it 
might be used for collateral purposes. In 
those circumstances the questions that arise 
are, first, does the kabuliyat satisfy ss. 5, 
105-and 107, Transfer of Property Act; 
secondly, ifthe first question is answered in 
the negative, can we look to the amalnamah 


to prove that the transfer is by the trans- 


feror or lessor: alternatively, -can it be 
used for collateral purposes; thirdly, if 
the amalnamah cannot be looked toas 
being inadmissible, can the lessee prove 
the transfer by the lessor aliunde: and, 
fourth, does s. 53-A, Transfer of Property 
Act, which was added tothe main Act 
by the amending Act XX of 1929, apply? 

As tothe first question, there seems to me 
to be no possible doubt. It is obvious, when 
reference is made to the Transfer of 
Property Act, that the word “lease” is 
used notin the sense of description of a 
document, but of the act of transfer of 
land or immovable property which “can 
be made” only bya registered instrument, 
and then there is ths definition clause 
which, as I have’ said, is contained in 
s. 105: “A lease of immovable prcperty is a 
transfer of a right to enjoy such pro- 
perty,” etc. In this section a transferor, 
that is to say,the person who transfers, 
is called the lessor, and the transferee 
is called the lessee. It is quite obvious 
that the lessee who executes a kabuliyat 
does not transfer an interest, heis the 
transferee as the Act states. Whatever 
the recitals may be in the kabuliyat, it 
cannot, without stretching the language of 
the Act, be said to be the act of the lessor. 
There are a number of authorities on 
this matter which have given various 
reasons for the two different views con- 
tended for, and one only I need mention 
at this stage. It is said that the Transfer 
of Property Act demands no particular 
form of a lease and does not mention 
signature of any party, but what it does 
mention is a registered instrument, We 
have a registered instrument here. There- 
fore, it is said that the Act has been 
complied with. The argument is rhetorical 
and in any event entirely ignores the de- 
finition of lease given ins, 100, Transfer of 
Property Act. It is idle to speculate what 
the reason was for this piece of legisla- 
tion. It is possible that the reason was that 
some evidence in writing of the tran- 
saction was deemed necessary, it may 
have been for some other reason, bub ° 
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whatever may have been the reason, it is 
quite obvious from the plain reading of 
the two ss, 105 and 107, that an instrument 
by the-lessor was contemplated. Oneother 
contention by the respondent in this case 
(who expresses the contention- in another 
form) is that no signature is necessary if 
it is clear that the landlord has accepted 
the lessee as a tenant, and, if there isa 
registered instrument indicating that, it 
is sufficient, 


It is not seriously disputed that if the 
kabuliyat, the registered instrument, had 
been executed by the lessor, that would 
comply with the Act. The reason for that 
admission is that. Whether the offer in 
the first instance comes from the tenant 
or from the landlord is immaterial: that 
is to say, if in the negotiation the tenant 
says: “I desire to take your land on 
such and such terms” and the lessor 
agrees, apart from the statutory provisions 
as regards written documents and regis- 


tration, by the law of contract, it would: - 


be sufficient to constitute an oral lease ‘of 
the property. When the legislature de- 
mands an instrument registered and that 
instrument is a transfer by the transferor, 
as I have already stated, no stretch of the 
language of the Act will allow it to be 
contended that a registered instrument by 
the transferee complies with the provisions 
of the Act whatever may be the recitals 
in the kabuliyat and however clearly it 


may be established that the lessor has. 


accepted the lessee as his tenant. Ths 
kabuliyat may -recite that the landlord 
agreed to let the property. Oan that 
statement be said to be a transfer by the 
transferor-? There is only one answer to 
that question which might be put in this 
form: “How do we, merely from the recital 
in the kabuliyat, know that he has so 
agreed ?” It seems to me that nothing 
can be added to the discussion on this 
point, because the Act plainly states that 
a lease of this kind to be a valid lease 
of property for more than one year must 
bea registered instrament by the lessor. 
I will refer to the authorities on the 
question in a moment. Before leaving 
this matter, however, it is necessary lo 
consider an argument upon which great 
stress is laid by the respondent and by 
some of the learned Judges who have 
dealt with this question. Section 2, Regis- 
tration Act of 1908, provides : 


“In this Act, unless there ig anything repugnant in 
the subject or context” 


then comes the sub-sections-and sub-s. (7) 
lays down: ; 

“Lease includes a counterpart, kabuliyat, an under- 
taking to cultivate or occupy and an agreement to 
lease.” 


Section 4, Transfer of Property Act, pro- 
vides inter alia that s. 107, Transfer of 
Property Act, ‘shall be read as supple- 


. mental to the Indian Registration Act.’ It 
‘is therefore said that when you read the 


-word ‘lease’ in s. 107 it means a kabu- 
‘liyat: in other words, a kabuliyat is 
-also a lease. That argument in” my judg- 
“ment is entirely fallacious, The Regis- 
tration Act deals with registration, and 


-tho Transfer of Property Act deals with 


transfer of property in various forms; but 
the Transfer of Property Act also provides 
from time to time for the -necessity of 
registration in certain circumstances. It 
is unnecessary to go into matters relating 
to registration dealt with by both the Acts 
because they are irrelevant, but as an 
argument ‘has been raised with regard to 
the matter, it is perhaps expedient to 
mention one point. 
said about the expression ‘supplemental’ 
in s.4, Transfer of Property Act. Now 
‘the reason for that expression is perfectly 
clear. Were it not for that there might 
be said to be some conflict existing bet- 
ween the two Acts: see also the judgment 
of Sir Richard Garth in this connection 
in Narain Chandar v. Daturam Roy (3). 
Section 17 of the Registration Act provides 
that leases from year to year or for any 
term exceeding one year, or reserving a 
yearly rent, must be registered documents, 
but the second paragraph of s. 107, Trans- 
fer of Property Act speaks of leases for 
less than one year to be either by 
a registered instrument or orally accom- 
panied by delivery of possession, In one 
sense therefore the Transfer of Property 
Act demands something more than the 
Registration Act. 

Now the Transfer of Property Act 
does not say that the Registration Act 
is to be read as ‘supplemental to the 
Transfer of Property Act.’ This argu- 
ment, it must be admitted, cannot be 
maintained. Not only the Registration 
Act is not supplemental to the Trans- 
fer of Property Act, but the legislature 
has been careful to state that only cer- 
tain sections of the Transfer of Property 
Act are to be read as supplemental to 
the Registration Act, and it is to be 


noted in this connection that every one of . 


(3) 8 0597; 1OOL R 241, 


A great deal has been - 
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those sections; deals with matters to 
some extent already dealt with by the 
Registration Act. The short auswer to 
the whole point ‘is this that s. 2, Re- 
gistration Act says that a lease includes 
a kabuliyat; in other words, this Act de- 
mands that a lease is to be registered, it also 
demands that a kabuliyat isto be regis- 
tered. Had the definition clause (s. 105, 
Transfer of Property Act), been included 
in s. 4 as to be read supplemental to the 
Registration Act, an argument could cer- 
tainly have been advanced that the de- 
finition clause of the Transfer of Property 
_Act would have to be read with the defini- 
tion clause of the Registration Act; but 
that is not .so. To hold otherwise would 
‘be clearly to ignore the express provisions 
of the statute. There is in my judgment 
no substance in this argument. 
_ Now, can the parties look to this amal- 
namah to prove the transfer by the trans- 
feror? It is not seriously contended that 
they can. It was contended at one stage 
„of the argument that the amalnamah was 
not a patta. It is true that itis not des- 
cribed as such, but, that makes no difer- 
ence. In my judgment, if we have to 
decide the question, I would hold that it 
was a palta. But the most that could be 
said is that the two documents have to be 
read together, that is to say, the amalnamah 
and the kabuliyat, in order to spell out the 
transfer. It is therefore contended that you 
may look to the amalnamah to complete the 
transaction, There is no foundation for 
that argument. Ifthe two documents must 
be read together then the answer is that 
once document is not registered and you 
cannot look to it and therefore the transac- 
tion to transfer is incomplete..On the 
other view that it cannot be looked to at 
all. There is no fotindation whatever for 
the suggestion that it could be looked to 
for collateral purposes. There are deci- 
sions including decisions of this Court to 
the effect that a document, although requir- 
ed to be registered and therefore not admis- 
sible in evidence for the main purpose, may 
be, looked to for collateral purposes. It 
seems to me that the so-called collateral 
purpose for the use of the amalnamah in 
this case is to prove the title. That could 
not be described as a collateral purpose. 
The cases, each of which depended upon 
its own circumstances, in no way assist the 
respondent. To test the matter in this 
way, supposing neither the kabuliyat nor 
the amalnamah had been registered, could 
this document have been taken in evidence 
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to prove the lease? The answer is obvious- 
ly in the negative. At this stage the 
argument is advanced that the Court may 
take oral evidence of the acceptance-of the 
contents of this document. Acceptance by 
reason of the lessors allowing the defendant 
to go into or remainin possession would 
be the application of the doctrine of part 
performance, and apart from the provisions 
ofs. 53-A of the Act, it is not contended 
that this could be allowed. But what of 
express oral evidence of the fact? The 
complete answer seems to be the case of the 
defendant which was that the acceptance 
of him as lessee was made by the amal- 
namah, Apart from that, the answer can 
only be that no such evidence is admissible. 
It is of no avail tothe defendant to say 
that he is not attempting to prove the terms 
of the amalnamah against the provisions of 
s. 91, Evidence Act. Canit be said that 
the express acceptance by the lessor, or 
the express agreement to let the defendant 
into possession for a term of years is not 
one of the terms of a.document; if it is 
not one of the terms of the amalnamah, then 
what isit? Section 91 prohibits evidence 
in proof of the terms of a contract in writ- 
ing and that means any orall terms. In 
Subramania v, Lutchman (4), there was an 
equitable mortgage by deposit of title- 
deeds, but accompanied by a memorandum 
unregistered. It was held that without the 
production of the memorandum which was 
in the form of a letter, which was inadmis- 
sible, the mortgage could not be proved. 
Their Lordships of the Judicial Committee 
repeated the words of Lord Cairns in Shaw 
v. Foster (5), at p. 317* to the effect that : 
“although it is a well-established rule of equity that 
a deposit of a document of title without writing or 
without word of mouth will create in equity a charge 
upon the property referred to, 1 apprehended that 
the general rule will not apply when you have a 
deposit accmpanied by an actual written charge, 


In that case you must refer to the terms of the 
written document,” 


‘Lord Carson in quoting these words add- 


ed: 

“Their Lordships have no doubt therefore that 
the memorandum in question was the bargain be- 
tween the parties and that without its production in 
evidence the plaintiff could establish no claim, and 
be it was unregistered, it ought to have been reject- 
e fis 

An argument has been addressed to 
the effect that the amalnamah was not 

(4) 71 Ind. Cas. 650; A IR 1923 P O 50; 50 I A 77; 
50 0 338;1 R 66;44 M L J 602; 32 M L T184; 25 
Bom, L R 582; 2 Bur. L J 25: 38 O LJ41;18L W 
446; (1923) M W N 762; 280 WN1(P O). 

(5) (1870) 5 H L 321; 42 LJ Oh 49; 27 L T 281; 20 
W R907. 








*Page of (1870) 5 H. L.—[#ad,] 
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the bargain, but merely a record ‘of an 
already completed transaction. Section 91 
does not recognize any such distinction, 
nor can the respondent get round the 
express provisions cf the Transfer of Pro- 
perty Act by such a contention. 

There has been no serious disputein this 
case that the doctrine of part performance 
cannot be relied upon after the. decision of 
their Lordships of the Privy Council in 
Ariff v. Jadunath Mazumdar (6). There is 
another branch of this argument, however, 
which it would have been better to deal 
with on the first point, and that is based on 
the contention that no particular form of 
lease is required by the Transfer of Proper- 
ty Act. One of the judgments to whichI 
shall refer has proceeded on the grounds 
that no signature is required of the lessor 
and that his mere acceptance of the tenant 
by allowing him to remain in possession is 
sufficient. Itis true that the Transfer of 
Property Act in some instancés, such asin 
the case of mortgages, refers to signatures 
of mortgagors, butno mention of signature 
is made ins. 107. The reason for reference to 
signature in s. 59, Transfer of Property Act, 
is that provision is made for attestation by 
at least two witnesses. In substance this 
point in its earlier form comes to this: Need 
an instrument by a party beexecuted ? For 
the purpose of this point I am assuming 
that an instrument by the lessor is required. 
The question, therefore is, can a kabuliyat 
be said not to be an instrument by the 
lessor merely because he has not executed 
it? An argument advancedin the formis 
hardly plausible. At all times and under all 
systems or law an instrument could be said 
to be an instrument by a particular party 
only when he has signified in some way 
that it issuch; and it is much foo late in 
the day now to suggest that execution of 
a document is unnecessary. Execution may 
be by a seal as was certainly the case in 
England (and in India as far as I under- 
stand in earlier times), but at the present 
moment execution is effected either by seal, 
signature, thumb impression or mark, and 
they are the necessary conditions of any 
and all instruments. It is notsurprising 
that the legislature omitted a provision 48 
to signature. The question is, why should 
there besuch provision ? 

The last question relates tos.53-A, 
Transfer of Property Act. Their Lordships 


(6) 131 Ind, Oas. 762; A IR 1931 P 079; 58 IA 91; 
58 O 1235: 60 ML J 528; 33 L W 536; 53 OL J 339: 
350 W N 550;15 RD 354;8 OW N 739; (1931) M 
W N 480; Ind. Rul, (1931) PO 154 (P O). 


of the Judicial Committee have referred to 
this provision asa “partial importation into 
India of the equitable doctrine of part per- 
formance.” Under this section a defendant 
in an action in ejectment may, to use the 
words of their Lordships of the Privy Coun- 
cil, in certain circumstances, - effectively 
take plea of an unregistered sale. This 
was in the case of Pir Bakhsh v. Mohammad 
Tahar (7). The appellant contends that 
their Lordships in that case have decided 
that the section is not retrospective. The 
respondent, on the other hand, contends that 
they have not so decided, and the point 
which I am now dealing with is the res- 
pondent’s contention that it must be 
applied to this case. Section 53-A was in- 
troduced by the Amending Act XX of 1929, 
The section of the Act introducing the new 
section wass.16. The expression “retros- 
pective’ or “retroactive” is hardly exact as 
in one sense it is clear that the expression 
would mean that the provisions of the new 
section would apply to transaction before 
the Amending Act XX of 1929. | 

But the argument in this particular case 
is somewhat more limited in that it is 
contended on the one hand that if does 
affect the rights in this action, which was 
commenced before the Amending Act, and 
onthe other hand that it doesnot. There 
may be the further question, which it is 
perhaps unnecessary to decide, that the 
provisions of the Amending Act may not 
be retrospective or retroactive in the strict 
sense of the term is not affecting vested 
rights, that isto say, a vested right apart 
from actions. Although the narrower point 
may be decisive of the question in this case, 
it is quite clearthat the more general point 
if decided against the respondent, would 
dispose of the matter. That isto say, if it 
were decided that the Act cannot be con- 
strued asretrospective as affecting vested 
rights in general, then whether the action be 
brought before or after the passing of the 
Amending Act, if the plaintiff had a vested 
right before the passing of the Act of 1929, 
the Act would not affect that right. How- 
ever dealing with the more limited point 
we have to construe the Transfer of Property 
Act (XX of 1929). Section 63 provides that 
nothing in any of the following provisions 
of this Act (namely,ss. 3, 4, etc.), shall be 
deemed in any way to affect, and then 
certain matters are mentioned under 


7) 151 Ind. Cas, 326; A I R 1934 P O 235: 61 I A 
18. 58 B 650; 7 R PO 60: (1934) A L J 912% 110 
W N1145; 40 L W 492; (1934) M W N 1037:18 RD 
469; 67 M L J 865; 16 P L T 1; 60 O L J 370 (P 0). 
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cls. (a), (b), (c) and (d) We are not 
concerned with cls. (a), (b) and (c). Clause (d) 


provides: 

“Any remedy or -proceeding in respect of such 
right, title, obligations or liability and nothing 
in any other provision of this Act shall render 
invalid or in any way affect anything already done 
before the April 1, 1930, ia any proceeding pending 
in a Court on that date; and any such remedy and 
any such proceeding herein referred may be en- 
forced, instituted or continued as the case may be 
as if this Act had not been passed.” A . 

It is to be noted that no mention is 
made of s. 53-A amongst the sections 
mentioned in the section. It ie, therefore, 
said that s. 53-A. was intended to be 
fetrospective. The appellant, however, con- 
tends that the second and the third clauses 
of sub-s. (d) deal with this matter. What 
is provided is that: 

“nothing in any other provision of the Act shall 
render invalid or in any way affect any proceeding 
pending inany Court on April 1, 1930". 

Tt is said on that clause that as the 
Courts below dismissed the plaintiff's 
claim, we should not be “affecting any- 
thing” by applying s. 53-A and dismissing 
the appeal. That is taking an extremely 
narrow view of the section. Although we 
should . not be setting aside the judgments, 
we should be “affecting” something done, 
assuming that we decided against the res- 
” pondent on the main points, but decided, 
the judgment .could be upheld by apply- 
ing s.53-A. However obscure the wording 
of that part of the sub-section is, what is 
clearly intended is that the section should 
not be applied, and if we do, it would be 
applying it in disobedience to the provi- 
sions of the Act. The sub-section, however, 
goes on to provide: 

“any such remedy and any such proceeding as is 
herein referred to (the proceeding referred to in 
the earlier part of the sub-section) may be enforced, 
instituted or continued as if this Act had not been 


passed.” i 
In my judgment this clearly shows that 


nothing in any provision ofthe Act should 
in any way affect any proceeding com- 
menced before the Act. 


I now deal with the case of Pir Bakhsh 
v. Mohamed Tahar (1), which, as I have 
said, has been relied upon by the plaintiff- 
appellant in support of his contention. It 
is necessary to state certain facts in order 
to appreciate the point. The plaintiff 
brought an action for possession of a certain 
piece of land. By reason of certain negotia- 
tions of the Collector the plaintiff agreed to 
execute an agreement with the defendant 
to sell the piece of land in question. An 
agreement was entered into to sell. 
Ultimately he was called upon by the 
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Collector under circumstances, which it is 
unnecessary to go into for the purposes of 
the point, to execute a conveyance in 
favour of the defendant. An objection 
was made by him; the Collector made a - 
grant ofthe land in dispute; and the de- 
fendant entered into possession. In the 
case in India when the defendant tried to 
resist the claim of the plaintiff, the question 
was raised as to whether the possession of 
the defendant was attributable to the order 
of the Collector or attributable to the 
agreement fcr sale. 

The Judicial Oommissioner of Sind, 


-whose Court was the last Court in India, 


decided that the defendant could not plead 
part performance in defence of his action 
as the conclusion was that the defendant’s 
possession owas not referable to the 
agreement .to sell but to the order 
of the Collector. This decision was come 
to before the decision of their Lordships 
of the Privy Council in Ariff v. Jadu- 
nath Mazumdar (6), where it was held that 
the doctrine -of part performance did not 
apply in India. But at the time the Judicial 
Commissioner pronounced his judgment 
the Calcutta- High Court had decided 
that the doctrine of part performance did 
apply. It was therefore in that state of the 
law that the Judicial Commissioner came 
to his decision. When the judgment of 
the Judicial Commissioner came before 
their Lordships of the Judicial Committee, 
they did not decide the question of whether 
the possession of the defendant was attri- 
butable to the contract or to the order of the 
Collector but assumed for the purpose of 
the case that it was attributable to the 
agreement. Even so they allowed the 
plaintiff's claim applying the decision in 
Ariff v. Jadunath Mazumdar (6), that is 
to say, that the doctrine of part perform- 
ance did not apply. They then proceed- 


ed to state: 

“It remains to take note of the fact that since 
the present suit was brought, the law in India has 
been altered by the Transfer of Property (Amend- 
ment) Act XX of 1929, which has inserted a new 
s. 53-A in the principal Act, whereby a defendant 
in an action of ejectment may in certain 
circumstances effectively plead possession under 
an unregistered contract of sale in defence to the 
action. Their Lordships' view, as expressed in the 
present case, must, therefore, be understood to be 
referable to the state of the law before this partial 
importation into India of the English equitable 
doctrine of part performance.” 


In my judgment the appellant's con- 
tention is wellfounded. We cannot as- 
sume, when we know that the Act 
was referred to that their Lordships did 
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not know the provisions of the Amending 
Act. Iftheir view had been that it was 
retroactive or retrospective, they would have 
been bound to apply the law as it was at 
- the time of the decision and dismissed the 
plaintiff's claim, and, as they did not ap- 
ply s. 53-A, we can only assume that they 
did not apply itto the particular action as 
it was commenced before the coming into 
force of the Transfer of Property (Amend- 
ed) Act of 1929. Ona plain construction 
of the section, by reasonofthe decisions, I 
am quite clearinmy mind that the Act is 
not retrospective. 


But there is a wider question which also. 


disposes of the matter, and the wider point 
can be stated in the form ofgeneral princi- 
ple which may be enunciated thus: that an 
Act cannot be construed as retrospective 
unless it is expressly stated to be such 
inthe clearest possible terms. I want to 
guard myself at the moment and limit the 
application of this principle to the question 
of whether s. 53-A affects an action com- 
menced before the Transfer. of Property 
(Amendment) Act of 1929, because it is 
obvious that the proposition can be under- 
stood as meaning that unless an Act express- 
ly provides otherwise, vested rights are pro- 
tected; and vested rights, it is equally clear, 
may mean rights of action as well as 
actions, To repeat, I limit this point in 
its application to an action commenced 
before the Amending Act of 1929 came into 
force. The principle can be best stated by 
the words of Lord O'Hagan in Gardner v. 
Lucas '8) at p. 601* in these terms: 

“Unless there is some declared intention of the 
legislature, clear and unequivocal, or unless there 
are some circumstances rendering it inevitable that 
we should take the other view, we are to presume that 
an Act is prospective: and not retrospective. In 
Reid v, Reid (9), at p. 408}, Bowel, L. J. said—" Except 
in special cases the new law ought to be construed 
so as to interfere as little as possible with vested 
rights.” : $ 
- There are exceptions to the principle and 
they relate to the matters of procedure and 
this is not one of them. In Inre Youdh (10) 
A. L. Smith, L. J., said referring to the de- 
cision in Wright v. Hale (11), at p. 232ł: 

“When a new enactment deals with rights of action 
unless it is so expressed in the Act, an existing right 
of action is not taken away. But where the enact- 

(8) (1873) 3 A O 582. 

(9) (1886) 31 Oh. D 402; 55 LJ Oh. 291; 54 L T 100; 
34 W R333. 

(10) (1899) P 236; 68L J P101; 8l L T10;8 Asp. 
M O 551 


(11) (1861) 6 H & N 227; 30 L J Ex 40; 6 Jur. 
(N. 8.9 1212; 3 LT 44; 9 W R157. 


* Page of (1878) 3 A. O,—[ Ed]. 
t Page of (1886) 31 Ch D.—| Ed]. 
} Page of (1861) 6 H, & N—[Ha). 
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ment deals with procedure only, unless the contrary 

is expressed, the enactment applies to all actions 

coor commenced before or after the passing of the 
ch. 

There are numerous other decisions par- 
ticularly in the English Courts dealing with 
the same principle of construction of statu- 
tes which is equally applicable in India as 
it is in England. Now, in this case although 
it is true that s. 53-A is not mention- 
ed in s. 63, Transfer of Property Act of 1929; 
it could be said only by implication that the 
actions which accrued were to be affected by 
the new legislation. To hold in those circum- 
stances that s. 53-A affected this particular 
right of action would be in opposition to. 
well-established principle of construction. I 
have no hesitation therefore in coming to 
the conclusion, both on the construction of 
the Transfer of Property (Amendment) 
Act, and on the general principle that this 
action, commencedas it did before April 
1930, was not affected by s. 53-A. The law 
was carefully analysed by the late 
McCardlie, J., in Bowling v. Camp (12). In 
that case by reason of a certain interpreta- 
tion of the Gaming Act of 1835 in England, 
the House of Lords definitely decided the 
case of Sutter v. Breggs in favour of certain 
causes of action. An action depending 
upon the decision of the House of Lords: was 
commenced on February 10, 1922. It was 


‘pending at the time of the passing of the 


Gaming Act of 1922, which repealed the 
second section of the Act passed in 1835, 
upon which the action depended. The 
learned Judge applied the principle to 
which I have made reference and held that 
tho new legislation did not affect the action 
which although pending at the time had 
not been heard. 

I have now to deal with the decisions on 
this question of s. 107, Transfer of Property 
Act, mainly for one purpose. There have 
been decisions both ways. Shortly stated, 
the Bombay and the Allahabad High Courts . 
decided the point in favour of the plaintiff's 
contention. The view of the Calcutta High 
Court in the earlier cases appears io have 
been in favour of the appellant’s conten- 
tion, but laterithas come to an opposite 
conclusion. The same can be said 
of the Madras High Court, In the Rangoon 
High Court there is a decision in favour of 
the appellant. This matter having been 
referred to this Full Bench, it is necessary, 
whatever wemay think of the decisions 
arrived at by the other High Courts, that 
we should come to our own conclusions in 

(12) (1923) 128 L T 342; 39T LR 31; 67 SJ 
114. 
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the matter. But it is contended that on 
the principle of cursus curae, having regard 
tothe fact that titles have been rested on 
these decisions, we should not disturb 
them. I shall deal with this matter a 
little more definitely ina moment, but for 
the time being, I shall content myself with 
the decision of the cases. 

In the case of Ramsingh Harisingh v. Bai 
Dhanda (13), the learned Judges of the 
Bombay High Court held that a rent-note is 
not a lease as it does not transfer an interest 
in preperty. Reference in this case was 
madeto the Full Bench decision of the 
Madras High Court with which I shall deal 
later. In Kedar Nath v. Shankar Lal (14), 
the main point for decision was in this form: 
Whether a registered kabuliyat executed by 
the tenant and accepted by the landlord 
was sufficient to create a tenancy? The 
answer was in the negative. 

The learned Judge referred to a previous 
case of the Allahabad High Court—the 
case of Nand Lal v. Hanuman Das (15). In 
that case a registered kabuliyat \existed. 
Blair, J., decided, relying upon the decision 
of Edge, O. J. and Burkitt, J., that the 
kabuliyat did not operate as a lease; but 
the other Judge found in favour of the 
ejectment on adifferent point, but did not 
express a view as regards the validity of the 
kabuliyat. In Kedar Nath v. Shankar Lal 
(14), therefore,t the Allahabad High Court's 
view supported by its previous decision is 
in favour of the appellant’s contention that 
a registered kabuliyat is not sufficient to 
satisfy the statute. But in the Full Bench 
decision of Madras High Court in Ajam 
Sahibv. Madura Sree Meenatchi Sunderes- 
warar Devastanam (16), the learned Judges 
came toa contrary conclusion and held 
that a registered instrument referred to in 
s. 107, Transfer of Property Act, need not be 
signed by the lessor. The basis of the deci- 
sion appears to be that there is no mention 
of any such signature in s. 107, whereas in 
other sections (to which I have already 
referred) reference is made to such signa- 
tures. Reliance was also placed on the 
definition in the Registration Act. Krishna- 
swami <Ayyar, J., made an elaborate 
reference to English Law and in the course 
of his judgment stated: 

“If the signature of the lessor was not essential to 


(13) 88 Ind. Cas. 618; A IR 1925 Bom, 512; 27 Bom. 
L R 626 


(14) 78 Ind. Cas. 934; A I R 1924 All. 514; 46 A 303; 
22°A T. J 185; LR 5A £0 Civ. 

(15) 28 A 368; 1 A L J 96; A W N 1904, 46. 

(16) 8 Ind. Cas. 668; 35 M 95; (1910) M W N7686; 8 
M LT 437; 21M L J202. 
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constitute a valid lease in England, thatis no reason 
to suppose that if was in this country before the 
Trausfer of Property Act.” 

With respect to the learned Judge that 
begs the question. What was necessary 
before the Transfer of Property Act, is one 
thing, but what is obviously necessary after 


- the Transfer of Property Act, is a register- 


ed deed, and, unless that deed is executed 
in some manner, it is impossible to hold 
that it is the deed of the lessor or any other 
person. It will be seen asI have said that 
the substance of this decision of the Full 
Bench is that there is no provision requiring 
signature of the lessor; the signature of the 
lessee alone is sufficient. 

It is with the Caleutta cases that we are 
most concerned. There are cases of the 
Patna High Court undoubtedly which might 
be said by inference to have decided that a 
kabuliyat is a lease, but the point has 
never been either discussed or expressly 
decided. We therefore look to the Caleutta 
decisions for the purpose of the point under 
discussion. The first case upon which the 
appellant relies is Surjo Narain v. Hurri 
Narain (17). This was in the year 1878, 
before the passing of the Transfer of Pro- 
perty Act. In that case there was a 
kabuliyat and there was a patta and the 
kabuliyat was held to be insufficient al- 
though it was produced in the custody of the 
landlord. Thiscase may not be strictly 
in point or afford any considerable assist- 
ance tothe appellant as it was decided 
before the Transfer of Property Act, came 
into existence. It can be quoted for the 
purpose of one of the points which I have 
referred toin the earlier part of my judg- 
ment, namely, that assuming that the 
kabuliyat and the amalnamah must be read 
together the production of one is insufficient, 
and certainly it is decided that a kabuliyat 
is not a lease apart from the definition of 
lease in.s. 105, Transfer of Property Act. The 
next decision in point of time is Nilmand 
Sarcar v. Baul Das, 2 Ind. Cas. 894 (18), 
where Chitty and Carnduff, JJ., held 
that, where the plaintiff had not accepted 
the defendant as tenant, a kabuliyat is not 
a lease and they agreed with the decision of 
the Allahabad High Court reported in Kashi 
v. Jogendra (19), and an earlier decision ar- 
rived at by the Madras High Court in 
Turof Sahib v. Hsuf Sahib (20), in which: 
Benson and Wallis, JJ., expressly decided 
that a registered instrument, by which a 

(17)10 L R 547. 

(18) 2 Ind. Cas. $94. 


(19) 27 A 136; A W N 1905, 189; 1 A L J 576, 
(20) 30 M 322; '17 M L J 395 
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lease can be effected, must be an instru- 
ment bearing the signature of the lessor, 
although it must be noted in this connec- 
tion that the learned Judges there refer- 
red to the section as if it had stated that 
the signature of the lessor was necessary 
which is not the fact. Three years earlier 
in the case of Naranarain Chowdhury v. 
Mrs. H. A. Lucas (21), a certain agreement 
not being registered was inadmissible and 
it was decided that a registered kabuliyat 
could give no time as the patta was not 
registered. 

The judgment is only briefly reported, 
but gives an indication of the view held 
by the Calcutta High Court. Nest in point 
of time was the caseof Akram Ali v. Durga 
Prasanna 10 Ind. Cas. 469 (22), which was 
decided in 1910. But this case does not 
help because it was pointed out in the 
course of the judgment that the kabuliyats 
were executed befere the passing of the 
Transfer of Property Act and it is im- 
possible to maintain that before the Trans- 
fer of Property Act it was necessary to 
create a permanent lease by the landlord's 
grant of a patta. In Raimoni Dassi v. 
Mathura Mohan Dey (23), D. Chatterjee, J. 
and N. R. Chatterjee, J., came to an op- 
posite conclusion, but attempted to dis- 
tinguisb Turof Sahib v. Esuf Sahib (20), 
in which Chitty and Carnduff, JJ., ex- 
pressed the opposite view, purporting to 
decide the matter very largely on the 
basis of the definition clause under s, 2, 
Registration Act. Again, also before the 
Transfer of Property Act, a kabuliyat made 
under s. 105 did not make any change. 
Thirdly, the Legislature did not require 
signature by the lessor; and, fourthly, it 
was the practice to lease the property in 
this manner. As I understand the earlier 
decisions of the Calcutta High Court they 
laid down that a kabuliyat was not a lease 
ron ss. 105 and 107, Transfer of Property 

ct. 

If,as the learned Judge in the later 
case said, a distinction has to be made 
on the ground that -kabuliyat was never 
executed, it seems to me with respect that 
no such distinction is available unless 
you import the doctrine of part performance 
or allow oral evidence to be given of a 
written agreement. Indeed the question is, 
to what extent are we bound or entitled 
to follow the decisions on the ground that 


(21) 10 O W N 1244. 

(22) JO Ind. Cas. 489; 14 O L J 614. 

(23) 14 Ind, Oas. 540; 39 O 1016; 16 O W N 606; 15 
O L J 665. 


titles are based upon it? Itis obvious that 
no question of practice can avail the de- 
fendant. It may bave been and it probably 
was a fact that the practice for many 
years has been for a lease of property to 
be effected by the execution of a kabuliyat 
by a tenant, but that cannot affect the 
plain construction of the statute. It is 


not seriously suggested that an argument - 


can be based on practice. But there is 
another way in which it has been stated, 
and that is this that although the part 
decisions, on a strict view of the law have 
been wrongly decided, and titles have 
been based upon them, we are not en- 
titled, unless the conclusions are obviously 
erroneous, to depart from those decisions. 
I propose torefer to one or two cases for 
the purpose of-ascertaining the principle 
which isto be applied in thismatter. In 
Pate v. Pate (24), their Lordships of the 
Judicial Committee said : 


“It was urged upon their Lordships that in ac- ' 


cordance with a current of authority in Ceylon, 
now of considerable standing, a different interpre- 
tation should be placed on the words of this section.” 

Then their Lordships proceeded to 
analyse the decisions referred to, pointing 
out that the decisions were based on earlier 
decisions, and although many of the learned 
Judges followed the decision they in some 
instances doubted the correctness of the 
earliest case. Their Lordships ultimately 
expressed themselves in this way : 

“The present is not one of those cases in which 
inevitable error is left undisturbed because titles 
and transactions have been founded on it whichit 
would be unjust to disturb. There can be few 
partnerships in Ceylon, still in operation or unli- 
quidated, in which writing has been dispensed with 
on the faith of these decisions. Ifthe parties choose 
to disregard so ordinary and so simple a formality 
as the Ordinance requires, there is no hardship in 
leaving them to take the consequences, nor is it in 
any case sound to misconstrue a statute for fear 
that in particular instances some hardship may re- 
sult.” 

In Dunbar v. Duchess of Roxburgh (25), 
Lord Brougham said: 


“A statute speaking on some points ig silent as 


to others, usage may well supply the defect: for 


where the statute uses the language of doubtful ` 


import, the acting under it for a long course 
of yearsmay wellgive an interpretation to that 
obscure meaning and reduce that uncertainty to 
a fixed rule ........but it is quite plain that 


against a plain statutory Jaw no usage is of any’ 


avail,” 
In Waterford’s Peerage Claim (26), at 
p. 172*, Lord Cottenham said: 


“Tf there has been a course of decisions and, 


the decision first made has been adhered to and 
(24) (1836) 11 A O 1100. 
(25) (1855) 3 Cl. & F 325, 
(26) (1832) 6 Cl, & F 1383; 49 R R 55. 


“*Page of (1832) 6 Ol. & F.—[Ed.] | 
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confirmed by other decisions, 
called a current of authorities 
resisted.” 


- In Morgan v. Crawshay (27), at p. 320%, 
Lord Westbury - said : 


‘Tf we find a uniform interpretation of a 
statute upon a question materially affecting pro- 
perty, and perpetually recurring, and „which has 
been adhered to whithout interruption, it would 
be impossible for usto introduce the precedent of 


disregarding that interpretation.” . 
But from Reid v. Reid (9), it will be 


seen that this rule doesnot apply when 
the earlier decisions have not been 
uniform. Nor can the rule be applied when 
the meaning of the statute is plain and 
free from ambiguity: see kex v. Tipton 
(23). I gather from these authorities the 
principle of cursus curae or the rule of 
practice, in the sense of the practice of 
the Court to decide the construction ina 
certain way, can only be applied when 
first the statute is ambiguous; secondly, 
when the decisions are consistent through- 
out: thirdly, when titles are dependent 
upon those decisions. As regards the last, 
it can well ke argued that  titlee did 
depend upon this matter, although it is 
somewhat difficult to support this argument 
having regard tothe lack of uniformity 
ofthe decisions in the Calcutta High Court. 
The question might well be asked which 
line of decisions is followed in practice ? 
‘Again, as regards the first point there is 
certainly no ambiguity in the statute; on 
the second, it cannot be said, having regard 
to the history of the matter, that the 
decisions of the Calcutta High Court have 
been uniform and indeed from one point of 
view, unless the learned Judges who decided 
the case in Raimoni Dassi v. Mathura 
Mohan Dey (23), can be held to have dif- 
ferentiated the earlier case correctly, they 
were engaged in overruling a decision which 
was binding upon them. Ihave already 
dealt with that point in the early part of my 
judgment. In my judgment the principle of 
cursus curae does not apply, There is no am- 
biguity in the statute nor could there be 
said to be any uniformity of decisions 
either in India as a whole or in Calcutta. 
The appeal, therefore, in my opinion 


that is what is 
too strong to be 


succeeds and must be allowed with costs 
throughout and the plaintiff's suit 
decreed. 


James, J.—I agree. . 
Muhammad Noor, J.—The important 
uestion involved in this second appeal 
(27) (1871) 5 H L 304; 40 L J M O 202; 24 LT 899; 
20 W R 554. 
(28) (1868) 3 Q B D 215, 
*Page of (1871) 5 H. L.—[ Hd] 
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is whether a registered kabuliyat exe- 
cuted by a lessee and accepted by the 
lessor, either orally or by an unregistered 
document, constitutes a valid lease. The 
appeal was first heard by a Division 
Bench ofthis Court, but as the question 
involved was considered of some impor- 
tance, it has been placed before a Special 
Bench. The question, however, is not of 
much importance since the amendment of 
the Transfer of Property Act in the year 
1929. Section 107 of the Act, as it now 
stands, provides that where a lease of im- 
movable preperty is made by aregistered 
instrument such instrument, or where 
there are more instruments than one each, 
such instruments shall be executed both 
by the lessor and the lessee. The point 
which has arisen in this case cannot arise 
in leases executed after the Act of 1929, 
came into force. Agricultural leases are 
also not affected by the point raised 
before us, inasmuch as they are not govern- 
ed by the Transfer of Property Act. Other 
leases in which the question similar to the 
one before us may arise wil], in some 
cases be governed bys. 53-A, Transfer of 
Property Act, which has been introduced 
inthe Act. 

Now, the facts are these: The appellant 
in execution of a decree against Kumar 
Kalikanand Singh. Kumar Ganganand 
Singh and Kumar Achutanand Singh of 
Srinagar attached and put up to sale half 
shares of Basudeopur, tauzi No. 1037 and 
Nirbhapur, tauzi No. 1044, belonging to 
Kumar Ganganand Singh and Kumar 
Achutanand Singh. The defendant-respond- 
ent put in a claim case alleging that 
these two villages which are situated in 
the District of Darbhanga, along with a 
third village WHariharpur situated in the 
District of Bhagalpur, and two bighas odd 
land in the District of Purnea were leased 
to him by the judgment-debtors on an 
annual rent of Rs. 1,400 for a period of 
25 years from 1329 to1353 and that the 
lessors had realized Rs. 10,998 an advance 
rent which was to be set off in the yearly 
rent fixed. At first the decree-holder ad- 
mitted the claim and the learned Sub- 
ordinate Judge of Darbhanga, before 
whom ithe execution was proceeding, 
ordered the fact of the defendant's lease 
to be notified in the sale proclamation. 
Later on, the decree-holder, filed an ap- 
plication disputing the bona fides of the 
defendant’s claim and denying his lease- 
hold right. No order seems to have been 
passed on this application. Beforé the 
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actual sale the decree-holder again asked 
the Court to inquire into the claim of 
the defendant, but the Court ordered 
the properties to be sold intimating that, 
if necessary, to the decree-holder’s petition 
would be considered then. The proper- 
ties were sold on April 7, 1926, and pur- 
chased by the plaintiff who was the 
decree-holder. The plaintiff once more 
pressed for an enquiry which was refused. 
Thereupon, the plaintiff instituted the 
present suit for recovery of khas posses- 
sion with mesne profits of the properties 
purchased by him and for setting aside 
the order of February 20, 1926, by which 
the claim of the defendant was ‘‘allow- 
ed.” His case is that the lease set up 
by the defendant was fraudulent and 
not valid. Both the Courts below have 
dismissed the plaintiff's suit holding that 
the defendant is in possession of the 
village under a valid and bona fide 
lease. The plaintiff has preferred this 
second appeal. The following questions 
of Jaw were raised before us on behalf of 
the plaintiff-appellant ; 

(1) Whether the defendants are holding 
the village under a valid lease. The 
lease as found by the Courts below was 


made by the defendant, (the lessee) exe- - 


cuting a registered kabuliyat in favour 


of the lessors and lessors accepting 
it by means of an unregistered 
amalnamah. The question therefore is 


whether a kabuliyat executed by a lessee 
in favour of the lessor, which the latter 
accepts either orally or by means of an 
unregistered document constitutes a valid 
lease under s. 107, Transfer of Property 
Act, as it stood before the amendment? 
(2) If the lease was not validly made, 
can the defendant take advantage of 
s. 58-A, Transfer of Property Act, which in- 
troduced in part the equitable doctrine 
of part performance by the Amending 
Act of 1929? (3) Whether the registration 
of the kabuliyat is valid? The kabuliyat 
was registered in the district of Purnea, 
and it was contended on behalf of the 
appellant that two bighas odd land of 
that district which was included in the 
lease was a fraud upon registration. 

A point of law has also been raised on 
behalf of the defendant-respondent as a 
bar to the maintainability of the suit. 
It is urged that the claim of the defen- 
dant having been allowed the plaintiff 
decree-holder must be taken to have 
proceeded with the sale accepting the 
lease and to have purchased the prop- 
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erty subject to it. He cannot now 
bring a suit to get rid of it. I shall 
first take up the objection of the defen- 
dant-respondent. I find no force in it as 
has been shown by my Lord. The only 
right which the defendant claimed was 
the right of a lessee being admittedly 
bound by the lease to pay rent to the 
judgment-debtors. Such a claim has to 
be disallowed under O. XXI, r. 61. In 
fact though the learned Subordinate 
Judge haa used the expression “claim 
allowed,” the claim was in fact not allow- 
ed. Had the claim been allowed, the pro- 
perty would have been released wholly 
or to some extent (r. 60). This was not 
done. It seems that the learned Subor- 
dinate Judge apparently acted under 
O. XXI, r. 66 and directed that the claim 
of lease put forward by the defendant 
be notified in the sale proclamation. 
There is nothing in law which pre- 
vents a purchaser of a property who is 
obstructed in obtaining the direct pos» 
session of the property purchased on the 
ground that there is a lessee on the 
land to sue for a declaration that the 
lease is void or not valid and toclaim pos- 
session of the property. 

Then I take up the last point urged 
on behalf of the appellant. My Lord has 
shown that the Privy Council decision 
relied upon by the appellant has got no 
application. Both the Courts have held 
that the two odd bighas of land situate 
in Purnea was really leased out to the 
defendant. It was not fictitiously men- 
tioned in the lease, but it was really 
given. for the purpose of enjoyment. The 
dictum of the Privy Oouncil in Collector 
of Gorakhpur v. Ram Sunder Mal (1), has 
got no application. ; 

Now I take up the first question of 
law which is the main question in this 
appeal, namely, whether a valid lease 
can be created by a kabuliyat executed 
by the tenant only. On a plain read- 
ing of s. 107 as it stood before the 
amendment, it is perfectly clear that what 
the law requires is an instrument exe- 
cuted by the lessor. This is obvious if wə 
refer to the definitions of “transfer” and 
“lease.” Section 5, Transfer of Property 
Act, says “transfer of property’ means 
an act by which a living person con- 
veys property, in present or in future, 
to one or more other living persons, 
ete., etc., and “to transfer property” 
meansto perform such act. This shows 
that “transfer” isan act ofthe transferor in 
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favour of the transferee. Section 105 of the 
Act, which defines a lease says that: 

“A lease of immovable property is a transfer 
of aright to enjoy such property, made for a certain 
time, etc.” 
and further on proceeds to say that the 
transferor is called the lessor and the trans- 
feree is called the lessee. 


Therefore, when s.107 provides that a 
lease of an immovable property from year 
to year orfor any term exceeding one 
year, or reserving a yearly rent, can be 
made only by a registered instrumen!, it 
means that the registered instrument 
must be executed by the lessor who is the 
transferor. A right in the property is 
“vested in the lessor and in order to create 
a lease he is to transfer the right of enjoy- 
ment ofit to the lessee. Therefore, the act 
of transferis the act of the transferor and 
the instrument, therefore, has to be executed 
“py him. Iwould have thought that the 
section is so very clear that no discussion 
‘is needed, but there are certain decisions 
of the Calcutta and Madras High Courts 
which have taken the view that a registered 
instrument by the lessee and accepted by 
the lessor is sufficient. They are Raimoni 
Dassi v. Mathura Mohan Dey (23), Ajam 
Sahib. v. Madura Sree Meenatchi Sunder- 
-eswaral Devestanam (16) and Dinanath 
Kundu v Janaki Nath Roy (29). My Lord 
‘has dealt with these cases very elaborately, 
and I do not wish to examine them in 
detail. Itis sufficient to say that the views 
taken by those decisions are based mainly 
“onthe definition of “‘lease’ in the Indian 
Registration Act. The Indian Registration 
Act bas nothing to do withthe mode of 
creating a lease. It only provides for 
‘yegistration of certain documents. In 
_other words, it provides that certain docu- 
ments, if executed, must be registered. 
‘The necessity of a registered document 
has been introduced by the Transfer of 
Property Act: The Registration Act says 
‘that the lease includes a kabuliyat also, 
‘thereby indicating thatifthere is a kabuliyat, 
it must be registered, but whether the 
“kabuliyat itself will constitute (sic) a lease 
‘eannot be answered by reference to the 
Registration Act. For that purpose the 
provision ofthe Transfer of Property Act 
has to be looked into. No doubt, the provi- 
“sions ofs. 107 and some other section of the 
‘Transfer of Property Act have to be read as 
:supplementary tothe Registration Act. It 
only means ihat certain documents, the 


“4 ae 110 Ind, Cas, 368; A I R 1928 Cal. 392; 55 O 
-43 S 
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registration of which was optional under the 
Registration Act, have become compulsorily 
registrable by the ‘Transfer of Property 
Act. 

The view taken in the above cases is 
opposed to the view taken even in Calcutta 
and Madras High Courts in earlier cases. 
There is no cursus curae and in my opinion, 
the meaning of s. 107 is clear, -In view of 
my finding it was not necessary to examine 
the question whether the amalnamah by 
which the lessors accepted the term of the 
kabuliyat executed by the defendant 
required registration, because if, as 1 have 
held, the law requires a registered instru- 
ment to be executed by the lessor and 
there being an absence of such a document 
in this case, no further question arises. 
But it was contended on behalf of the 
respondents that the amalnamah can be 
taken in evidence to prove the acceptance 
of the lessor. In my opinion, acceptance 
of the lessor cannot be proved either by an 
unregistered instrument or by oral evidence. 
When the law requires that a certain trans- 
action must be by means of a registered 
instrument, no evidence other than that of 
a registered instrument is admissible. 
First of all, the amalnamah by which the 
term of the kabuliyat has been accepted is a 
lease and because it is this instrument 
which has transferred the right to enjoy 
the property from the lessor to the lessee, 
and as such, itis compulsorily registrable 
under the Registration Act, and as the 
document cannot be given in evidence, oral 
evidence of acceptance is inadmissible. 
It is contended that the document is 
admissible for collateral purposes. No 
doubt, it has been held in several cases 
that an unregistered document which is 
compulsorily registrable can be admitted 
in evidence for collateral purposes, but in 
this particular case the amalnamah is 
not sought to be used for collateral purposes 
but for the purposes of proving the lease 
itself, because it has been conceded before 
us and it could not, but have been conceded, 
that a kabuliyat executed by a lessee by 
itself does not constitute a lease. Some act 
by the lessor is necessary and that actin 
this case was performed by the grant of the 
amalnamah. Itis the amalnamah which 
has transferred the right of the lessor 
lessee. The purpose for which 
the defendant wants to use this amalnamah 
is not collateral. 

Next comes the question of application of 
the doctrine of part performance. It has 


‘again been conceded that apart from s, 58-A, 
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the doctrine of part performance is not 
applicable to India as has been held by 
the Judicial Committee of the Privy Coun- 
cil in the case of Ariff v., Jadunath 
Mazumdar (6). Section 53-A would have 
been certainly applicable had the section 
a retrospective effect, but in my opinion, it 
has not, because this suit was instituted 
before the first day of April 1930. Section 
53-A was added to the main Act by s. 16 of 
Act XX of 1929: Section 63, Amending 
Act, saysthat certain sections of it will 
not affect certain things and they are 
specified incl. (a), b) and (c) of the sections. 
Then comes sub-s. (d). ‘This consists of 
three parts. The first part refers to the 
provisions contained in the main section. 
It does not include the section which intro- 
duced s. 53-A. The second part says : 

“and nothing in any other provisions of this Act 
(which includes s. 16 ‘introducing s. 53-A) shall 
render invalid or inany way affect anything already 
done before April 1, 1930, in any proceeding in a 
Court on that date” 

and then this clause proceeds to say that 

“any such remedy and any such proceeding as is 
herein referred to may be enforced, instituted or 
continued asthe casemay be as if this Act had 
not been passed,” 

which means this that nothing contained in 
s. 16, which introduces s. 53-A, will affect 
any proceeding pending in a Court on April 
1,1930. This particular suit was pending 
on that day and; therefore, s. 53-A has got 
no application. This seems to have been 
the view of their Lordships of the Judicial 
Committee in Pir Bakhsh v. Muhammad 
Tahar (7). The position would perhaps 
have been different if the lessor had sued 
for rent on the basis of the lease. Then the 
recognition would have been ina Court of 
justice and perhaps the question of inad- 
missibility of the amalnamah or of oral 
Yecognition would not have arisen. 

I, therefore, agree with my Lord that the 
appeal must be allowed, and the plaintiff's 
suit decreed with costs throughout. 

D. Appeal allowed. 


— 


ALLAHABAD HIGH COURT a 
Second Civil Appeal No, 1106 of 1933 
April 30, 1935 

ALLSOP, J. 

Tse MANAGING COMMITTEE, GEORGE 
HIGH SCHOOL—DsrenDant—APPELLANT 
versus 
ABDUL KARIM KHAN AND OTAERS 
—PLAINTIFFS— RESPONDENTS. 

Land Acquisition Act (I of 1894), s. 16—“En- 
cumbrance’’, if includes customary Tights — Customary 
rights and easement—Distinction. 


The word ‘encumbrance’ in s. 16, Land Acquisi- 
tion Act is sufficiently wide to cover a customary 
right. Bombay Corporation v. The Great Indian 
Peninsula Railway (1), referred to. 

The distinction between a customary right and an 
easement is thatan easement pertains to a parti- 
cular property and a customary right pertains to 
the public or a certain section of the public but 
not to the owner of any property as such. The 
tight in discharging water from particular prop- 
erties over another property is a right of easement. 

S.O. A. from the decision of the Sub- 
ordinate Judge of Azamgarh, dated 
September 12, 1933. 

Mr. Mukhtar Ahmad, for the Appellant. 

Messrs. Kanhaya Lal Misra and R. K.S. 
Toshniwal, for the Respondents. 


Judgment.—The appellants are the 
Managirg Committee of the George High 
School at Azamgarh. The respondents 
Abdul Karim Khan and others were the 
plaintiffs in the trial Court. It appears 
that some land was acquired for the ap- 
pellant by the Government under the pro- 
visions of the Land Acquisition Act, over 
this land there used to be a drain through 
which water used to flow from the property 
of the plaintiffs. The appellants closed 
this drain and the plaintiffs then instituted 
the suit upon the allegation that the 
accumulation of water had caused them 
damage. They prayed for a perpetual 
injunction restraining the defendants-ap- 
pellants from interfering withthe flow of 
water through the drain. 

The trial Court dismissed the suit upon 
the ground that any rights which the 
plaintiffs might have had over the land 
was destroyed under the provisions of s. 16 
of the Land Acquisition Act. The section 
is as follows: 

“When the Oollector has madean award under 
s. ]1 he may take pcessession of the land which 
shall thereupon vest absolutely in the Government 
free from all encnmbrances”. 

The plaintiffs went in appeal to the 
jower Appellate Court who has decreed 
the suit. He has made a distinction 
between easements and customary rights 
and seems to hold that a customary right is 
not an encumbrance within the meaning 
of that word in 8s 16 of the Land 
Acquisition Act, It is difficult to see why 
a customary right of wayor a similar 
right should not come within the meaning 
of the word ‘encumbrance’. The whole 
object of the Land Acquisition Act is 
to enable the Government acquiring land 
for public purposes and to use such land 
in any way which may be convenient or 
necessary for the public in general. If 
rights of way and other customary rights 
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were not destroyed by acquisition, it would 
often be impossible for the Government 
to acquire and use iandin such way as 
might be necessary, It has been suggested 
that these customary rights should not be 
destroyed by acquisition because there 
is no method of compensating the persons 
who might exercise the right. I do noi 
think that there is any force in this 
objection. A member ofthe public would 
not get damages for a private encroach- 
ment on a public right of this nature 
unless he could show that in some way 
he was especially affected and similarly 
it seems to methat if he was especially 
affected, it might be possible for him to 
obtain compensation from the Collector 
under the provisions of the Land Acquisition 
Act. However that may be, there is not 
the slightest doubt in my mind thatthe 
word ‘encumbrance’ is sufficiently wide 
to cover a customary right such as that 
to which the learned Judge of the lower 
Appellate Court refers. 

I may mention the case of Bombay 
Corporation v, The Great Indian Penin- 
sula Railway (1). In that case it was 
conceded before their Lordships of the 
Privy Council that acquisition of land 
under the Land Acquisition Act would 
destroy a right of passage. The decision 
in that case was based partly upon the 
assumption that that would be so. ‘There 
is no authority quoted by the learned 
Judge of the lower Appellate Oourt or 
brought to mynotice here by the respond- 
ents that a customary right as distinguish- 
ed from an easementis not included within 
the meaning of the word ‘encumbrance’ 
in s. 16 of the Land Acquisition Act. 

I may also mention that I am not at 
all satisfied that the learned Judge of the 
lower Appellate Court was correct in 
assuming that this right of discharging 
water over Lhe land in suit was a customary 
right and not an easement. The distinc- 
tion, as I understand it, is that an ease- 
ment pertains to a particular property 
and a customary right pertains to the 
public or a certain section of the public 
but not to the owner of any property as 
such. In the present case it seems to mè 
that the right consisted in discharging 
water from particular properties -over the 
property in suit and I should think that 
the right in each case wasaright of ease- 
ment. It does not matter, however, whether 

(t) 38 Ind. Oas, 923; 43 1A 310; 2LM LT 1; 19 


Bom. L R 48; 15 A L J 63; (1917) M W N 83; 210 W 
N 447; 250 L J 209; 41 B291 Œ 0) 
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it-was a right of easement or a customa Y 
Tight. In either case the right is destroyed 
by acquisition. The judgment of the lowe T 
Appellate Court cannot be upheld. 

I allow the appeal, set aside the decree 
ofthe lower Appellate Court and restore 
that of the trial Court. The appellants 
will get their costs throughout from the 
respondents. 


b, Appeal allowed. 


— 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 356 
of 1934 
December 11, 1934 
Bennet, J. 
Lala BENI PRASAD AND ornzas— 
PLAINTIFFS—A PPLICANTS 
i Versus 
Pandit SALIG RAM ano ANOTAER— 
DEFENDANTS—OprosiTs PARTIES ; 

Civil Procedure Code (Act V of 1908), O. VI, v.17, 
s. 115—Suté for demolition of construction alleged 
to have been built by defendants as representing 
certain soctety— Written statement saying defendants 
represented another society—Consequent amendment 
in plaint—Whether should be allowed—Refusal 
to allow amendment, whether ‘case decided’ within 
s. 115. 

The plaintiffs filed a suit against defendants 
in the capacity in which the defendants were 
alleged to have acted, that is as representing a 
certain society, for demolition of the unauthorised 
constructionand for possession: The defendants, in 
their written statement, replied that they did not 
act as representing the society mentioned in the 
plaint but representing another society, asj its 
President and Secretary respectively. Thereupon ` 
the plaintiff applied for amendment of the 
plaint: 

Held, that the real question between the parties 
could not bs properly decided without allowing 
this amendment and that it was desirable 
that the suit should describe the defendants 
in both capacities in order that other persons 
may not subsequently claim that a decree pass- 
ed in the present suit would not bind the 
members of both societies. It is desirable that 
there should not be multiplicity of suits on this 
rather trivial matter but that the matter should 
be decided once and for all in a suit showing 
what the actual merits of the case are for the 
construction of those things on the plot in. 
question. 

The refusal to allow an amendment of the plaint 
is a case decided within the meaning of s. 115, 
Oivil Procedure Code, Rurahmal v. Ramnath Kapil 
Man Misir (1), relied on, Gupta & Co. v. Kirpa 
Ram & Bros. (2), referred to. 

C. R. App. against an order of the. 
Munsif, Fatehpur, dated July 5, 1934. 

Mr. A, M. Khwaja, for the Applicants. 

Mr. Shiva Prasad Sinha, for the Opposite 
Parties. 

Order.—This is an application in civil 
revision by the plaintiffs against an 


pa, 
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‘order dated July 5, 1934, by a Munsif on 


an application to amend the plaint. The 
plaintifis brought a suit for possession of 
a certain plot of land alleging that the 
plot belonged to them as zamindars and 


“that defendants Nos. 1 and 2 had made 


unauthorised constructions on the plot, and 
the plaint asked for possession after demoli- 
tion of these unauthorised constructions 
and for permanent injunction restraining 
the defendants from interfering with the 
possession of the plaintiffs. The plaintiffs 
understood that defendants Nos. 1 and 2 
had made these constructions in a re- 
presentative capacity and the plaint sets 
out that defendant No. 1 was President of 
the Sanatan Dharma Sabha and defend- 
ant No. 2 was Secretary of that society. 
The plaintiffs took proceedings with per- 
mission of the Court under O.I,r. 8, to 
make the defendants representatives of 
that society and of its members in the 
locality in question. The defendants filed 
a written statement that the Ramlila Com- 
mittee was in adverse possession of the 
entire plot and that the suit was not 
maintainable as the Ramlila Oommittee 
was not made a party, The plaintiffs 
thereupon applied for the amendment of 
the plaint asking that it should be noted 
against the names of defendants Nos. 1 and 
2that they were President and Secretary 
respectively, of the Ramlila Committee also 
and it was further asked that Lachhman 
Bhat, alleged in the written statement to 
be manager of the Ramlila Committee, 
should be made a defendant, and that the 
plot in suit should be described in the 
plaint as in the possession of the defend- 
ants as members of the Ramlila Com- 
mittee, The Court below passed the follow- 
ing order: 

“I have heard the Vakils for the parties. The 
plaintifs seek to alter the property in dispute to 
a large extent and to alter the very nature of their 
claim. I cannot allow such an amendment, 
The application for amendment is, therefore, re- 
jected.” 

In revision it is contended in ground 
No. 2 that the Court is not correct in 
stating that the plaintiffs seek to alter 
the nature of the suit, and in ground No. 4 
that the amendment merely sought to add 
one defendant and to give a further descrip- 
tion of the defendants already on the 
record and that the property had already 
been described inthe plaint; further in 
ground No. 5 that the rejection of the ap- 
plication would lead to multiplicity of 
suits. For the opposite parties it is con- 
tended that the order of the lower Court did 
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not amount to“a case decided” within 
the meaning of s. 115, Civil Procedure 
Code. Learned Counsel for the applicants 
relied on the ruling reported in Rurahmal 
v Ramnath Kapil Man Misir (1). In that 
ruling a Bench of this Court held that the 
refusal by a Court to allow amendment 
of the plaint was a case decided within 
the meaning of s. 115, Civil Procedure 
Code, and further that in that particular 
ease the refusal amounted to a disregard 
of the provisions of O. VI, r. 17, and the 
lower Court had acted illegally and with 
material irregularity in the exercise of 
its jurisdiction and, therefore, a revision 
would lie under the third provisionof s. 115, 
Oivil Procedure Code. In view of this 
ruling lconsider that I should hold that 
the refusal to allow an amendment of 
the plaint,is a case decided within the 
meaning of s. 115, Civil Procedure Code. 
Ido not think that that ruling is shown to 
be contrary to Gupta & Co. v. Kirpa Ram & 
Bros (2). On the further point, as to 
whether the lower Uourt acted with 
material irregularity in refusing to allow 
an amendment under O. VI, r. 17, the 
provisions of that rule state that: 

“all such amendments shall be made as may be 
necessary for the purpose of determining the 
Ta questions in controversy between the par- 
ties.” 

In the present suit, the plaintiffs ob- 
jected to the constructions made by the 
defendants on a certain plot, Those con- 
structions did not bear any label as to 
the capacity in which the defendants had 
acted when they made the constructions. 


It was, therefore, not possible for the 
plaintiffs to know the particular 
capacity in which the defendants 


claimed to have made the con- 
structions. The plaintiffs sued the defend- 
ants in their capacity as president and 
secretary of one society and the-defendant 
replied that when they 
structions, they were acting in those capaci- 
ties for another society. The real question 
between the parties could not be properly 
decided without allowing this amendment. 
It appears to me to be desirable that the 
present suit should describe the defend- 
ants in both capacities in order that other 


‘persons may not subsequently claim that 


a decree passed in the present suit would 
not bind the members of both societies. 
It is desirable that there should not be 


(1) 153 Ind, Oas. 65; A 1 R 1935 All. 353; (1934) A 
LJ 989; TR A 435 


(2) 149 Ind, Oas. 1183; AIR 1934 All. 620; (1934) 


A LJ 381;6R A1018, 


made the con-- 
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multiplicity of suits on this, a rather 
trivial matter, but that the matter should 
be decided once and for all ina suit 
showing what the actual merits of the case 
are-for the construction of these things 
on the plot in question. For these reasons 
I consider that the lower Court acted with 
material irregularity in failing to allow 
the amendment and that the lower Court 
should have used its discretion to obtain 
jurisdiction over the whole of the subject- 
matter in dispute between the parties. Ac- 
cordingly I consider that this is a pro- 
per case for the interference of this Court 
in revision. I therefore, allow the applica- 
tion with costs in both Courts and I direct 
that the plaint should be amended as 
prayed. 

D. Application allowed. 





LAHORE HIGH COURT 
First Civil Appeal No. 1959 of 1929 
oe Jane 29, 1934 
HInTon anD Din Musamman, JJ. 
THAKAR SINGH AND OTHERS—PLAINTIFES 
: — APPELLANTS 
Ss versus 
Musammat DHAN KAUR AND ANoOTHER— 
DEFENDANTS—RESPONDENTS ' 
Custom (Punjab)—Succession—Khaira Jats 


; are of Tarn 
Taran tahsil, Amritsar District— Daughters, if succeed 
in preference to collaterals, 


As there is no proof of a special custo 
Khaira Jats of Amritsar District, Tarn Ta 
regarding succession by daughters, they are govern- 
ed by the general custom of the Punjab whereby 
daughters are given preference over collaterals, 


F.C. A. from the decree of the Senior 
Sub-Judge, Lyallpur, dated May 12, 1929, 

Messrs. R. C. Manchanda and A. N. 
Chona, for the Appellants, 

Messrs. Ghulam Mohy-ud-Din, Chandra 
Gupta, for Fakir Chand, Achhru Ram and 
‘Badri Das, for the Respondents. 

Hilton, J.—Musammat Dhan Kaur, 
widow of Ganga Singh, has gifted to her 
daughter certain land situated in the 
Lyallpur District which was the self- 
acquired property of her husband. The 
brothers and nephews of Ganga Singh 
appeal against the dismissal with costs of 
their suit for a declaration that the gift 
will not affect their reversionary rights, 
The parties are Khaira Jats of Nagoke in 
the Tarn Taran tahsil of the Amritsar 
District, though now they reside in the 
Lyallpur District, Ti 

The defenċe was that the daughter suc- 
ceeds in preference to the collaterals of 


m among 
ran tahsil, 
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the donor’s husband and that the gift 
therefore merely accelerated the succession 
and the only issue was whether by the 
custom of the parties a daughter excludes 
the collaterals. The trial Judge held that 
28 instances of daughters inheriting the 
self-acquired property of their father in 
preference to collaterals had been estab- 
lished by the evidence and that this 
evidence discharged the onus which had 
been placed upon the daughters in con- 
sequence of an entry in the riwaj-i-am of 
1914 of the Amritsar District, and further 
that this evidence was not rebutted by the 
oral testimony of witnesses for the plain- 
tiffs who asserted a contrary custom but 
could quote no instances. There is judi- 
cial authority vide Labh Singh v. Mango (1), 
for holding that in the 1914 riwaj-i-am of 
Amritsar District : 

“a special custom prohibiting daughters from 
succeeding to the inheritance of their father, whe- 
ther that inheritance consisted of movable or im- 
movable property or property acquired or ancestral 
has been definitely and emphatically recorded", 

The same entry in the said riwaj-i-am was 
also accepted in the same manner and 


“accepted as good evidence in Nadhan Singh 


v. Rajo (2) and Naraini v. Jawahir Singh (3) 


and also in a decision of the District Judge 
of Amritsar dated October 6, 1917, (Ex. P. 


` W. 12-1), In these cases, however, the 


parties concerned were respectively Hundal 
Jats, Sandhu Jats and Kambohs, all of 
which tribes were amongst those upon the 
statements of whose representatives ` the 
1914 riwaj-i-am was complied. The par- 
ties in the present case are, however, Khaira 
Jats and this sub-division of the Jats was 
excluded from representation and they 
were not questioned regarding their 
customs at the time of the 1914 enquiry 
(vide the preface). Thus the foregoing 
Judicial decisions cannot be said to be 
important for a decision of this case, nor 
can the entry in the 1914 riwaj-i-am be 
held to apply to a tribe whose answers 
were expressly excluded when the enquiry 
was made. The witnesses of the plaintiffs 
were mostly Khaira Jats but none of them 
could quote a single instance among 
Khaira Jats of collaterals ousting a daugh- 
ter. From the foregoing remarks it is 
apparent that on the side of the plaintifis- 
appellants there is no evidence at all which 
helps their case. 


(1) 100 Ind. Cas. 924; A I R 1927 Lah 241; 8 
Lah 281 


(2) 85 Ind. Cas, 783;A I R 1925 Lah 556; 1 Lah 
Oas 15 


(3) 89 Ind. Oas. 724; AI R 1926 Lah 142; 1 L. 
O 253. 
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Coming now to the defendant’s case 
they haverelied upon Gurdit Singh v. Ishar 
Kuer (4), Gurdit Singh v. Malan (5), Pir 
Bakhsh v. Ghulam Bibi (6) and Mangal 
Singh v. Budho (7) and Buta Singh 
v. Sewan (8) Oivil Appeal No. 295 of 
1929, Civil Appeal No. 683 of 1918 and 
1923 alleged instances enumerated in the 
judgment of the lower Court. Of the 
Judicial decision Gurdit Singh v. Ishar 
Kuar (4) was a case of Gill Jats and con- 
cerned a gift by a father to his daughter; 
Pir Bakksh v. Chulam Bibi (6) was a case 
of Muhammadans Mangal Singh v. Budho 
(7) and Buta Singh v. Sewan (8), were 
cases of Lahore Jats; Civil Appeal No. 683 
of 1918 of Jats of Sialkot District and Civil 
Appeal 295 of 1919 of Goraya Jats of Ajnala 
tahsil. In none of these cases were Kbaira 
Jats concerned and the decisions do not 
therefore throw avy light on the customs 
prevailing amongst Khaira Jats. 

Only Gurdit Singh v. Malan (5) was a 
case of Khaira Jats of Gurdaspur District. 
In that case collaterals in the tenth degree 
were held to be excluded by daughters in 
respect of ancestral property of ihe last 
male owner, Gurdaspur (istrict is con- 
tiguous to Amritsar District and this 
instance is therefore rightly cited by the 
defendants as affording some support to 
their case, though it cannot be said what 
the decision would have been, if as 
here the collaterals had been brothers and 
nephews of the last male owner and the 
land his self-acquired property. 

Turning now to the instances set forth 
in the lower Court’s judgment, only one of 
these isa case of Khaira Jats (Musammat 
Malan) but this was a gift to a husband's 
nephew and is therefore irrelevant. Oher 
irrelevant instances of other tribes are 
those of Musammat Hari and Musammat 
Bano which were cases of gift by a 
father. Similarly in the case of Musammat 
Harnamo the gift, though made by a 
widow to her daughter, was made in ac- 
cordance with her deceased husband's will. 
This is not therefore a true instance. The 
cases of Musammat Kako and Musammat 
Santi must also be eliminated as they were 
transfers of occupancy rights which were 


vf? 68 Ind. Oas, 551;A IR 1922 Lah 392; 3 Lah 


(5) 84 Ind, Oas. 171; A I R 1925 Lah 35; 5 Lah 364; 
1 Lah Cas 279 


(6) 107 Ind. Gas, 280; A I R 1928 Lah 305;9 Lah 352. 
ORY Ind. Oas. 798; 4 P R 1918; A IR 1918 
a 


8) 61 Ind. Gas. 388; A I R1921 Lah 164,3 U RL 
(L) 51; 3LahL J 453, 


sanctioned by the executive authorities 
under the Colonization Act, 1912, and were 
not therefore instances of custom. In the 
case of Musammat Ishar Kaur she had 
herself acquired the proprietary rights in 
the land. Eliminating these seven cases, 
as well as five others which have been 
repeated twice over (Musammat Raji, Ishar 
Kaur alias Gangi, Harnamo, Kako and Har 
Kaur) there remain sixteen cases to be 
considered. 

Of these sixteen cases, six (Musammat 
Gujri, Rajo and Puro and Sawan Singh, 
Lal Singh aud Pal Singh) are cases in 
which no documents have been produced 
though copies of mutations could at least 
have been furnished. As the best evidence 
has not been produced and the oral evidence 
is partisan, I do not attach any weight to 
these instances. 

Of the remaining ten cases one Musammat 
Ghulam Bibi is the Muhammadan case 
decided by Pir Bakhsh v. Ghulam Bibi 
(6) already referred to in this judgment 
and three others(Musammat Raji, Karam 


Kaur and Kartar Kaur) are cases in which- 


there is not documentary evidence that any 
collateral was in existence to challenge the 
daughter's claim. : 

Of the remaining six instances, three 
(Musammat Ishar Kaur alias Gangi, 
Musammat Taro and Sewa Singh's daugh- 
ters) are cases which were decided against 
the collaterals on a viewof the1914 riwaj- 
iam entry which was contrary to that 
taken in Labh Singh v. Mango (1) and which 
would presumably have been decided in 
favour of the collaterals if that authority 
had been published at the time and fol- 
lowed. Threa cases remain. The case of 
Musammat Aruri was fought by the collate- 
rals up to the High Court and was then 
compromised, the collaterals being allotted 
the greater portion of the land (Civil 
Appeal No. 434 of 1925). In view of the 
terms of the compromise this is as much in 
instance in favour of the collaterals as in 
favour of the daughters if. not more so. In 
the case of Musammat Banto the mutation 
was sanctioned at Lyallpur in 1922 after.the 
Revenue Officer had ascertained by enquiry 
from the Amritsar District that no rever- 
sioner was in existence. Six years later, in 
1928, a man named Buta Singh residing in 
the Amritsar District, brought an action, 
but withdrew it after three months. There 
is no good evidence that this man was 
really a collateral, and certainly not a near 
one. He was not called as a witness and 
his statement, in his application withdraw. 
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ing the suit, that Musammat Banto was his 
sister is not evidence in the present case 
and is also not true. 

The last case is that of Musammat Jiyo. 
This was a gift by her mother of part of 
the land that the widow held from her 
husband. The Collector decided the muta- 
tion against the collaterals on February 29, 
1928 merely on the fact of possession. It 
is not known whether the collaterals have 
taken the matter toa Civil Court, as the 
evidence about this instance was given in 
the present suit only fourteen months 
after that order of the Collector and the 
collaterals still had plenty of time to take 
the matter before the Courts. 

From the foregoing summary it will be 
seen that the 28 instances enumerated in 
the judgment of the lower Court do not 
suffice to prove any custom among Khaira 
Jats of daughters succeeding in preference 
to collaterals. Thus the state of the evi- 
dence is that there is no proof of any 
importance on either side in respect of 
the custom alleged, with the single excep- 
tion of the Gurdaspur case Gurdit Singh 
v. Malan (5), which to a slight extent 
supports the defendants. The position 
being as stated, I would apply the general 
custom of the Punjab, as recorded in 
para. 23 of Rattigan’s Digest of Customary 
Law, whichis in favour of daughters. The 
question of onus is immaterial as both 
partieshave had a full opportunity to call 
evidence in support of their case. On 
the above grounds I would dismiss the 
appeal with costs. 

Din Muhammad J.—I agree. 

N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Miscellaneous Case No. 384 of 1933 
November #3, 1934 
NiamaT-ULLAH AND BENNET, JJ. 
PARBHU LAL PEAREY LAL— 
APPLICANT 


Versus 
COMMISSIONER or INCOME-TAX— 
Opposite Panty 

Income Tax Act (XI of 1922), ss. 3,2 (6) (8)—Hindu 
joint family, whether can form partnership with 
another firm—Contract Act (IX of 1872), s. 239. 

No partnership can be legally constituted between 
an association of a joint Hindu family and another 
firm. Jai Dayal Madan Gopal, In the matter of (1), 
followed. : 

Mis. Case from an order of the Commis- 


sioner of Income-tax, dated March 21, 1933. 
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Messrs. S, K. Dar and Din Dayal, for th 
Applicant. 

Mr. K. Verma, for the Opposite Party. 

Judgment.—This is a reference by 
the Commissioner of Income-tax on a 
direction of this Court on an application 
made by an assessee. The facts'are some- 
what complicated. There is a joint family 
in Muttra which has various firms and one 
of these firms is styled Parbhu Lal-Pearey 
Lal. ` This firm Parbhu Lal-Pearey Lal has 
been in existence with effect from the year 
1932-33. Previous to that there was no 
separation in the joint family and the joint 
family was somewhat loosely described as 
Parbhu Lal-Pearey Lal. An assessment 
was made for the year 1931-32 on the 
income of year and in making that assess- 
ment, the income-tax officer of Muttra found 
in the books of the joint family a certain 
Khata called Onkar Mal-Babu Lal, sir 
account, which stood as follows: 


Credit Rs, 78,910:2-9 
Debit 47,299-14-0 
Profit 31,610-4-9 


Total Rg, 78,910-2-9 

Enguiries were made from Bombay and it 
was found that the Bombay firm of Onkar 
Mal-Babu Lal had heavy losses during the 
year under assessment and the Muttra joint 
family Parbhu Lal-Peary Lal had also 
losses. Noincome-tax therefore was assess 
ed on either the joint family in Muttra or 
the firm Onkar Mal-Babu Lal in Bombay, 
but the income-tax authorities have assessed 
income-tax on what they allege to be a firm 
constituted by the partners, one partner 
being the joint family Parbhu Lal Pearey 
Lal in Muttra and the other partner being 
the firm Onkar Mal-Babu Lal in Bombay. 
The transactions of this alleged partnership 
show a profit and therefore that profit has 
been assessed to income-tax. Objection 
was taken by Parbhu Lal-Pearey Lal and 
those objections were overruled and Parbhu 
Lal-Pearey Lal also submitted an applica- 
tion to the Income-tax Commissioner to 
make a reference to this Court. The Income- 
tax Commissioner held that no question 
of law arose as in his opinion there was a 
partnership. This Bench held that the 
decision as to whether there was a 
partnership was a decision on a question 
of law and that as a questionof law had 
arisen under s. 66 (2), the Income-tax Com- 





‘missioner was bound to make a reference 


to this Court. 


Accordingly this Court 


selected seven of the questions in the appli- ` 
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cation of Parbhu Lal-Pearey Lal and 
required the Commissioner to make a 
statement on the case. That statement has 
now been supplied. The first of these 
questions is: 

“Whether the association of the firm Messrs, Parbhu 
Lal-Pearey Lal of Muttra and of the firm Messrs. 
Onkar Mal-Babu Lal of Bombay in certain joint 
transactions in 1929-30 eould and did form in law 
a new partnership or a new firm within the meaning 
of s. 239, Contract Act, or of any other law.” 

Learned Counsel for Commissioner has 
taken objection to the wordings of this 
question and he alleges that the attention 
of the Income-tax Commissioner was not 
drawn to the importance of the word ‘‘firm” 
and that in fact Parbhu Lal-Pearey Lal of 
Muttra during the year in question were not 
a firm, but were a joint Hindu family. 
This in fact has been stated by the Commis- 
sioner. Learned Counsel desired further that 
inquiry should have been made in regard 
to Onkar Mal-Babu Lal of Bombay. But 
we consider that itis too late now to raise 
any point as to whether Onkar Mal-Babu 
Lal are afirm or joint Hindu family as all 
along they have been described by the 
Commissioner and the authorities under 
him as a firm. Therefore the question is 
whether a partnership can be formed by 
an association of a joint Hindu family in 
Muttra with a firm in Bombay. This ques- 
tion of the interpretation of the word 
“partnership” has been already before this 
Court. We may mention that in s.3, 
nomp Tax Act, income-tax may be charg- 
ed: 

“on all income, profits and gains of the previous year 
of every individual Hindu undivided family, Oom- 
pany, firm andother association of individuals.” 

The only word in this section under which 
the alleged partnership could be brought 
is the word “firm.” In s. 2 (6) (a) itis 
stated that “firm”, “partner” and “partner- 
ship” have the same meanings respectively 
as in the Contract Act, 1872. In s. 239, 
Contract Act, it is stated : 

“Partnership is the relation which subsists between 
persons who have agreed to combine their property, 
labour or skill in some business and to share the 
profits thereof between them. Persons who have 


entered into a ‘partnership’ with one another are called 
collectively a firm.” 


No doubt in the General Olauses Act 
which was in force at the time of the 
Contract Act, there was a definition which 
is similar to the definition in General 
Olauses Act, X of 1897, for the word 


“person.” This definition ins. 3 (39) states. 


that “person” shall include any Company 
or association or body of individuals, 
whether incorporated or not. If therefore 
that definition were to be applied to the 


Contract Act, s. 239, then the argument for 


the Commissioner would be correct. Itis, 


however, provided in s. 3, General Clauses 
Act, that these definitions should not be 
applied if there is anything repugnant in 
the subject or context. In Chap. XI on 
Partnership in the Contract Act, there are 
various provisions in regard to the death of 
partners and matters of that nature which 
will clearly not apply..to a firm. This 
matter has already been considered by a 
Bench of this Court in a ruling reported in 
Jai Dayal-Madan Gopal, In the matter of 
(1). The reference in that case was: 

“Whether having regard to the deed of partnership, 
dated April 16, 1928, and to other relevant evidence 
on the record, the finding that the registered firm 
Jai Dayal-Madan Gopal, Benares, is in its corporate 
capacity a partner in nine other firms bearing the 
same name was a legal and proper finding?” 

Both learned Judges held that one firm 
cannot legally be a partner in another firm. 
Learned Counsel for the Commissioner 
argued that this ruling was in regard to 
registered firms. A firm isregistered under 
s. 26 (a), Income Tax Act, and any firm 
constituted under an instrument of partner- 
ship specifying the individual shares of the 
partnership may apply for registration. It 
will be observed that this provision prevents 
a Hindu family from applying for registra- 
tion as a firm.. 

But we are of opinion that the ruling in 
question does not draw a distinction bet- 
ween a registered firm and any firm. On 
p. 1000* the learned Chief Justice stated : 

“But if the question were asked whether one firm 
can legally be a partner in another firm, then I would 
unhesitatingly proceed to answer it. There is autho- 
rity for the view that one firm cannot legally be a 
partner in another firm.” 

This passage shows that no importance 
was attached by their: Lordships to the 
point that the firms in that particular case 
had been registered under the Income Tax 
Act. We consider that we should follow 
this ruling in the present case and we 
therefore hold that no partnership could be 
legally constituted between the Bombay 
firm and the Hindu joint family in Muttra. 
Under these circumstances the answer to 
the first question must be in the negative. 
This governs all the other remaining six 
questions in the case and in our opinion the 
income-tax authorities have no power to 
impose a fine under s. 25 of the Act on the 
ground that the alleged partnership did 
not report its discontinuance. With these 
observations we direct that our opinion shall 


(2) 143 Ind. Cas. 390; AIR 1933 All.77; 5! A 846; - 


1932) A L J 999; Ind. Rul, (1933) All, 259, 
*Page of (1932) A L J—[Hd]. 
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be forwarded to the Income-tax Commis- 
,Sioner. We allow costs tothe applicant at 
"Rs. 200, for which a certificate has been 
filed. This covers the present hearing and 
also the former hearing. We also assess 
‘for the use of the department the fees of 
learned Counsel for Commissioner at 
Rs. 150. À 
D. Order accordingly. 


RANGOON HIGH COURT 
Special Bench- 
Civil Miscellaneous No. 35 of 1935 
April 8, 1935 

Paor, O. J., Mya Bu anp Maoxney, JJ. 

In re ‘Tas NEW LIGHT or BURMA’. 

Press Emergency Powers Act (XXIII of 1931 as am- 
ended in 1932), s.4, Expl. 4—Article in newspaper 
stating that Chettiyars possess the same essential 
characteristics as the crow—Motive—Maliciuos inten- 
tion—Held, article was outside pale of Expl. 4. 

In a newspaper article reference was made to the 
alleged fact that Chettiyare possess the same 
characteristics as the crow. This appeared in the 
forefront of the article and was the motive that ran 
through it: 

Held, that deliberately to ascribe in a Burmese 
newspaper the attributes of the crow to the Chettiyars 
necessarily tended to engender ill-feeling between the 
Burmans and the Chettiyarsand that the article was 
outside the pale of Expl. 4 tos. 4, Press Emergency 
Powers Act, because the object with which it was 
published plainly was not to remove the sources of 
any ill feeling that might exist between the Ohettiyars 
and the Burmans, but to remove the Chettiyars them- 
selves by making their residence in Burma unproflt- 
able, if not intolerable, and hence the order to furnish 
security would not be interfered with. $ 

Mr. E. Maung, for the Applicant. 

Mr. A. Eggar, for the Crown. 

` Page, C. J.—In this case Maung Tin, 

the publisher of “The New Light of Burma” 
newspaper, has been required ts furnish 
security to the amount of Rs, 1,500 
under 8.7 (3), Indian Press (Emergency 
Powers) Act. The question for determina- 
tion is whether the words of which complaint 
is made, fall within s. 4 (1) (b) of the Act of 
1931, as amended by s.16 of Act XXIII of 
1932; in other worde, does the offending 
passage : 

“tend directly or indirectly to promote feelings of 
enmity or hatred between different classes of His 
Majesty's subjects”? f 

It is urged on behalf of the applicant that 
the article, read as a whole, falls within 
the ambit of Expl. 4 tos. 4. 

In our opinion it is manifest that this 
is not so. The reference to the alleged 
fact that Ohettiyars possess the same 
essential characteristics as the crow, which 
appears in the forefront of the article.and is 
the motive that runs through it, can only 
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have been inserted with “malicious inten- 
tion; indeed, U. E. Maung, who has 
ingeniously argued the case on behalf of 
the applicant, conceded that a crow is 
regarded as a rascal imbued witha low 
cunning that enables him to pilfer and 
take advantage of less wary creatures; 
and deliberately to ascribe ina Burmese 
newspaper the same attributes to the 
Chettiyars necessarily tends to engender 
ill-feeling between the Burmans and the 
Chettiyars. 

The article is also outside the pale of Expl. 
4 because the object with whichit was 
published plainly wasnot to remove the 
sources of any ill-feeling that might exist 
between the Chettiyars and the Burmans, 
but to remove the Chettiyars themselves 
in Burma un- 
profitable, if not intolerable. Expl. 4, there- 
fore, has no application to the present case. 
In our opinion, reading and appraising the 
article as a whole, the Court would not be 
justified in interfering with the acticn that 
has been taken by the Local Government 
in this case, upon the ground that the pas- 
sage of which complaint is made does not 
“tend directly or indirectly to promote feelings of 
enmity or hatred between different classes of His 
Majesty’s subjects.” 

In our opinion this 
dismissed. 

Mackney, J —I agree. 

Mya Bu, J.—I agree. 

Ne Application dismissed, 


application must be 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1435 of 1934 
February 14, 1935 oa anh 
NIAMAT-ULLAN, J. = 
BHAGWAN DASS—DEFENDANT— 
APPELLANT 
Versus 
KASHI PRASAD AND orsERs—PLAINTIFF 
AND DEFENDANT — RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 44— Guar- 
dian of minor transferring property as if it were his 
own—Minor's suit for possession after attaining 
matority—Art. 44, if applies—Minor. 

Where a minor's property is sold by his guardian 
who professed to act as such or who can be shown 
to have acted in that capacity, the minor may be 
bound to have the deed set aside within three years 
after attaining majority; but where the property has 
been alienated by the guardian as if it were his own 
and the alienee treats it as the property of the 
alleged guardian personally and has it sold as such 
Art. 44 cannot apply. Such a transfer is void ab 
initio. 

- §.C. A. from the decision of the Sub- 
Judge, Mirzapur, dated August 8, 1934, 
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Mr. N.U. A. 
lant, 

Judgment.—This is an appeal by the 
defendant in a suit brought by the plaintiff 
respondent for recovery of Possession of 
certain property alleged to belong to him. 
The defence was that the plaintiff's suit 
was barred by limitation asthe defendant 
was an auction-purchaser in execution of a 
decree passed on foot of a mortgage made 
by the plaintiff's natural guardian and ag 
the suithad not been brought within three 
years after the plaintiff atttained majority, 
Art, 44, Limitation Act, was relied on. 
The lower Appellate Court held that that 
article did notapply in the circumstances 
of this case. 

The property in dispute was purchased 
by the plaintiff's father, on whose death 
the plaintiff inherited it. During the latter's 
minority one Panna Lal and the plaintiff's 
mother executed a deed of simple mortgage 
in favour of one Ram Oharan. The deed 
on the face of it, affords no indication 
whatever that the property belonged to the 
plaintiff and that his mother acted as his 
guardian in that transaction. On the con- 
trary the recitals clearly show that the 
executants of the deed had contracted cer- 
tain loans in lieu of which the mortgage- 
deed in question was executed, Subsequently 
the mortgagee instituted a suit on foot of 
the aforesaid mortgage and obtained a 
decree for sale. It is noteworthy that the 
plaintif was not impleaded in that suit and 
the property was treated as the property of 
those who had executed the mortgage-deed 
then in suit. A decree was Passed against 
the plaintiff's mother and her co-mortgagor 
and their interestsin the property should 
be deemed to have been sold and parchased 
by the appellant. 

In my opinion, Art, 44 cannot apply toa 
case of this description. Where a minor's 
property is sold by his guardian who pro- 
fessed to act as such or who can ba shown 
to have acted in that capacity the minor 
may be bound to have the deed set aside 
within three years after attaining majority; 
but where the property has been alievated by 
the guardian as ifit were his own and the 
mortgagee treats it asthe property of the 
alleged guardian personally and has it sold 


Siddiqui, for the Appel- 


as such, Art. 44 cannot apply. It 
cannot be said to be a case 
of a transfer of minor's property by 


his guardian. Where a guardian transfers 
property in circumstances which did not 
justify the transfer, such.transfer is only 
. voidable. Where, however, the transfer ia 


KUNWAR SEN V. EMPEROR (ALL) 


119 


void ab initio, Art. 44 does not apply’ 
Where a minor's property is sold by another 
‘person, even though he be his guardian 
claiming it to be his own, the minor's 
interest is not affected by such transfer, 
which is void. 

The decree appealed from is correct. The 
appeal is dismissed under O. XLI, r. 11, 
Civil Procedure Code. f 

Leave to appeal under the Letters Patent 
is granted. oa 

D. Appeal dismissed. 


ALLAHABAD HIGH COURT 

Oriminal Revision Application No. 132 

of 1935 
April 4, 1935 
KENDALL, J. 
KUNWAR SEN—APPLIOANT 
VETSUS 
EMPEROR—Opposire Party 

U., P. District Boards Act (X of 1922), s. 126 (2)— 
Penal clauses in Act—Strict interpretation—Person not 
answering truthfully questions put orally—Whether 
guilty under Penal Code (Act XLV of 1860), 

. 179, 
á It is necessary to interpret the penal clauses of the 
U, P. District Boards Act very strictly and not to allow 
any latitude to the prosecution. 

A person is not legally bound to answer the ques- 
tions truthfully put to him orally under s. 126, U. P. 
District Boards Act, and he cannot be convicted 
under 8.179, Penal Code, on the ground that he did 
not answer the question truthfully, i 

Cr. Rev. App. from an order of the Sessions 
Judge, Farrukhabad, dated November 19, 
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Messrs. Panna Lal, Vishwa Mitra and 
Babu Ram Avasthi, for the Applicant. ' 

Mr. M. Walliullah, forthe Crown. 

Order.—The present applicant was 


convicted by a Magistrate of an offence 
under sub-s. (2), 8. 126, District Boards Act, 
and fined Rs. 55. When he appealed to the 
Sessions Judge it was held that gs. 128 of. 
the Act did not- strictly apply, but that 
the applicant had committed an offence 
under 8. 179, Penal Code. The circums- 
tances are given sufficiently fully in. the 
order of the learned Sessions Judge. It 
has been argued in appeal that s. 179, 
Penal Code, does not apply because the 
applicant was not ‘‘legally bound to state 
the truth.” The only legal obligation that 
has been suggested to this Court is that 
referred to in s. 126, District Boards Act, 
‘under which : 5. 

“The Board may by written communication call 
upon any person specified... , to furnish such infor- 
mation as may be necessary in order to ascertain 

(a) whether such person is liable to pay taxes on 
his land or property; 


120 


‘“(b) on what amount he should be assessed ; 
(c) the actual value of building or Jand, which he 


g occupies, and the name and address of the owner.” 


The learned Judge has found that the 


` applicant wasnot called upon by a written 


communication to give information under 


this provision, and for this reason he held ' 
z that he could not be punished under sub- 


s. (2) What he did find was that the 
applicant refused to answer “certain ques- 
tions put ‘to him by the assessing officer 
orally.” The Jearned Judge has not ex- 
plained why the applicant was “legally 
bound to answer these questions truthfully.” 
No doubt there was a moral obligation, 
and the assessing officer was justified by 
practice in asking the questions. But this 
is not enough to show that the applicant 
was legally bound to answer the question 
truthfully. It is necessary to interpret the 
penal clauses of the District Board Act 
very strictly and not to allow any latitude 
to the prosecution, and I find that there 
is a distinct gap in the case for the pro- 


` secution which has not been filled up. The 
‘conviction should not be allowed to stand. 


I allow the application, set aside the order 
of the lower Appellate Oourt, and 
direct that the applicant be acquitted and 


that the fine, if paid, be refunded. 


D. Application allowed. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Oriminal Revision Application No, 345 
of 1934 
December 5, 1934 
Nryoe!, A. J.C. 
Syed ABDUL HADI MUSALMAN— 
APPLIOANT 


versus — 
D. P. MISHRA AND ANoTHER—Non- 
APPLIOANTS 

Criminal Procedure Code (Act V of 1898), s. 197— 
Object and scope of—Effect of amendment — Public 
servant purportingto perform official duty—Sanction 
under 8. 197—Necessity of. 

Under s. 197, Criminal Procedure Code, it is un- 
necessary to decide whether the fact of the accused 
being public servants was a necessary element in 
the offence or whether the offence was of a character 
which could have been equally committed by any 
private person. All that is necessary tobe found 
under the present Code is that the public servant 
has committed the act at a time when he was per- 
forming an official duty. The object of the section 
isto guard against frivolous and vexatious pro- 
ceedings against public servants without giving an 
opportunity to the Local Government or some higher 
authority to decideon the desirability of the pro- 
secution. ; 

Where the President and Health Officer of the Muni- 
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cipality entered the house of the Vice-President for 
inspecting a new water pipe connection but they 
had not been generally or specially authorised by the 
Municipality, and they were prosecuted under s, 448, 
Penal Code : : 

Held, that no person who is not charged with any 
official duty on behalf of the Municipality would ever 
enter-anybody's house to inspect water pipe connec- 
tions and theact itself was such as could not have 
been done by anybody except an officer of the Muni- 
cipal Committee and hence under s. 197, sanction was 
necessary. E 

Cr. R. App. against the order of the 
Sessions Judge, Jubbulpore, 

Mr. G. R. Pradhan, for the Complainant. 

Mr. W. Datta, for the Accused. 

Order.— This case arises on a report 
made by the Sessions Judge of Jubbul- 
pore under s. 43%, Code of Criminal Pro- 
cedure, pointing out that the complaint is 
one that requires the sanction ,of the Local 
Government under s. 197, Criminal Pro- 
cedure Code. 

The facts of the case are that the accused 
persons, D. P, Misra and D. G. Karandikar, 
who are respectively President and Health 
Officer of the Jubbulpore Municipal Oom- 
mittee, were alleged to have entered the 
house of the Vice-President Abdul Hadi 
wantonly under the pretext of inspecting a 
new water pipe connection, and while 
leaving the house stated to others that the 
complainant had taken a new water con- 
nection in his house without paying for it, 
had stolen municipal property and ,was 
stealthily using Municipal labour. The 
accused at the outset sought the protection 
of s. 197, under which no Court can with- 
out the previous sanction of the Local 
Government take cognisance of any offence 
that is alleged to have been committed 
by any public servant, who is not remov- 
able from his office except with the sanc- 
tion of the Local Government, while acting 
or purporting to act in the discharge of 
his official duties. 

It is here argued on behalf of the com- 
plainant that the accused persons had no 
power to enter into any house without 
authorisation by the Municipal Committee 
under Chap. XIV, of the C. P. Municipalities 
Act, 1922, and that their action being 
irregular, illegal and ultra vires, they could 
not be deemed to be acting in the dis- 
charge of their official duties. On the other 
hand it is maintained that the entry in a 
private house for the purpose of inspecting 
water pipe connection could only be neces- 
sary for any person who is an official of 
the Municipal Committte and that the 
offence, if any, was not such as any ordin- 
ary person could have committed. As the. 
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alleged offence could not be considered 
apart from the official position of the accus- 
ed persons it must be deemed to have been 


committed in the performance of their 
official duties. ; 
The words “while acting or purporting 


to act in the discharge of his official duty” 
have been substituted by s. 50 of the 
Criminal Procedure Code, Amending Act 
XVIII of 1923, in place of the expression 
“as such Judge or public servant” occur- 
ring in the old Act of 1898. Cases which 
are relied on by the learned Counsel for the 
complainant are mostly those which were 
decided before the Amending Act. In 
Nando Lal Basak v. Mitter (1), which was 
a case in which a Magistrate used insulting 
and defamatory language towards a Pleader 
in the course of a trial, the test for deter- 
mination whether sanction is or is not 
necessary was laid down to be this, that if 
the position of his being a Magistrate, is a 
necessary element in the offence, the offence 
would be regarded as having been com- 
mitted in the performance of his official 
duty. A similar view was taken in 
Baisnab Charan Taran v. Sukhomoyee 
Chowdhury (2), where a Magistrate while 
holding ‘a trial abused a witness and a 
legal practitioner who appeared before him. 
Under the language of the present section 
it appears to be unnecessary to decide whe- 
ther the fact of the accused being public 
servants was a necessary element in the 
offence or whether the offence was of a 
character which could have been equally 
committed by any private person. Allthat 
seems to be necessary to be found under 
the present Code is that the public servant 
has committed the act at a time when he 
was performing an official duty. The 
section as it stands gives greater protec- 
tion to the public officers than did the old 
section, The object of the secticn mani- 
festly is to guard against. frivolous and 
vexatious proceedings against public ser- 
vants without giving an opportunity to the 
Local Government or some higher authority 
to decide on the desirability of the pro- 
secution. The law has been fully reviewed 
in two recent cases, Sivaramakrishna Ayyar 
v. Seshappa Naidu (3) and Jujjavarupu 
Gangaraju v. Kandiboyina Venki (4). In 

(1) 26 O 852; 3 O W N 539. 

2) 62 Ind. Oas. 825; 25 O W N 956; A IR 1921 Oal. 
388; 22 Or. LJ 585. 

(3) 115 Ind. Cas. 248; 52 M 347;56M L J 263; 29 
L W 17: (1929) M W N 53; AIR 1929 Mad. 172; 30 
Or, L J 396. Š 

(4) 118 Ind. Cas, 102; 52 M 602; A I R 1929 Mad. 
659; 30 Or. L J 864; 30 L W 116; 57 ML J 31; Ind. 
Rul, (1929) Mad. 742; (1929) M W N 787, 
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thefirst named case the question arose in 
connection witha Judge who was alleged 
to have fabricated the record of a pending 
case. The learned Judges who decided the 
case expressed their dissent from the view 
taken in Municipal Commissioners, 
Madras v. Major Bell (5) and Raja Rao v. 
Ramaswamy (6), in which the test laid down 
was whether the act complained of was 
suck that any private persons could commit 
it, in other words, if the official position of 
the accused was not an essential ingredient 
of the act, no sanction was necessary. On 
a consideration of these previous authorities 
the learned Judges who decided the first 
named case came to the conclusion that 
the essential element was, not the nature of 
the act, but whether, at the time, the 
accused was acting or purporting to act in 
his official capacity’ or not. In the last 
mentioned case the learned Judges similar- 
ly dissented from the narrow and restricted 
consideration put upon the present section 
in view of the series of rulings given on the 
particular expression occurring in the old 
Oriminal Procedure Code of 1898. The 
learned Judges enunciated the law broadly 
by saying that the sanction is required in 
all cases when the offence is alleged to have 
been committed by the public servant 
while he was actually engaged in or pur- 
ported to be engaged in the discharge of 
his official duty. 

So far as the present case is concerned, 
whichever test is accepted, it appears to me 
clear that sanction is necessary, No 
person who is not charged with any official 
duty on behalf of the Municipality would 
ever enter anybody’s house to inspect water 
pipe connections. The act itself was such 
as could not have been done by anybody 
except an offiser of the Municipal Oom- 
mittee. It is true that the accused persons 
were not generally or specially authorised 
by the Municipal Committee to enter the 
house for inspection; that would no doubt 
make the act irregular but would not affect 
tbe character of the accused persons as 
officers of the Municipal Committee or make 
the act otherwise than one in the perfor- 
mance of the official duties. A Judge or 
a Magistrate may pass orders which are 
erroneous or without jurisdiction but they 
cannot be put out of the category of those 
acts which are done by these officers in the 
performance of their duties. We are not 
concerned with the act itself so much as 


O 109 Ind” Oas 347; 5 M 
(6) 102 Ind. Oas 347; 50M 754; A I R 1997 
566; 28 Or. L J 539. Mad, 
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the capacity in which the act is performed. 
In Amanat Ali v. Emperor (7), the learned 
Judges while considering the necessity for 
sanction in a case of criminal breach of 
trust by a public servant, observed that 
s. 197, attaches something in the nature 
of the official character to the act itself; 
that act either being in fact done or pur- 
porting to be done as an official act in 
pursuance of the public office held by 
a public servant. For the application of 
s. 197, the act must at least be dune under 
the cloak of the performance of the duties 
of public office. Even applying this test 
which conforms to the older view there can 
be no doubt that the act complained of was 
an official act or, at any rate, purported to 
beone. Thisis clear from the nature of 
the allegations made in the complaint 
itself. The entry intd the house was for 
inspection and the statements made were 
but an explanation of their conduct. The 
entry and the statements are so blended 
together that they forms part of res gestae 
and cannot be separated. z 

I, therefore, agree with the opinion of the 
learned Sessions Judge and hold that the 
complaint could not be entertained without 
the previous sanction of the Local Govern- 
ment under s. 197, Criminal Procedure Code. 
The complaint is directed to be dismissed 
and the proceedings quashed. 

N. Order accordingly. 

(7) 122 Ind. Cas. 627; A I R 1929 Cal. 724; (1929) 
Or. Oas. 360; 33 O W N 1058; Ind. Rul. (1930) Cal. 
959; 31 Or. L J 430. 


ALLAHABAD HIGH COURT 
Civil Revision Application. No. 379 of 1934 
December 18, 1934 
BENNET, J. 
D. D. VIDYARTHI—DESFENDANT— 
APPLICANT 
versus 
RAM PEAREY LAL—PLAINTIFE— 
OpposITs Tarr Deania 
inci ouris Ac 0 g 
88 Ae aa eT Canis: Court Judge and Court 
having Small Cause powers —Distinction—Suit in 
Small Cause Court—District Judge, if can transfer 
itunder s. 24 (4), Civil Procedure Code (Act V of 
1908), to Sub-Judge not having Small Cause powers— 
Finding of fact by Small Cause Court—If can be 


i i ision. 
ort akon eniak between a Small Cause Court 
Judge and a Court which has Small Oause Court 
Po here a suit is filed in a Smali Oause Court and the 
District Judge transfers it under s, 24, Civil fae 
cedure Code, to a Sub-Judge, it is not necessary that 
the transfer must be made toa Court having Small 


Cause Court powers, 
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It is not open to the High Court in revision 
under s. 25, Provincial Small Cause Courts Act from 
a Small Oause Court to consider the findings of fact 
on their merits, 


C. Rev. App. from the decision of the Sub- 
Judge, Gorkhpur, dated July 25, 1934. 


Mr. Baleshwari Prasad, for the Applicant. 
Mr. K Verma, for the Opposite Party. 


Order.—This is an application in revi- 
sion by a defendant against whom the 
Small Cause Court has passed a decree. 
The first three grounds deal with the 
question of jurisdiction. The suit was for 
Rs. 759-14-11. It was filed in the Small 
Cause Court in Gorakhpur. On July 11, 
1934, this suit along with certain other 
suits was transferred by the District Judge 
from the Small Cause Court to the Subordi- 
nate Judge under s. 24, Civil Procedure 
Code, The Subordinate Judge tried the 
suit on the regular side. The form 
heading has the words "“ Judge of Small 
Cause Court” altered to the words “Subordi- 
nate Judge, Gorakhpur” and the evidence 
is taken at considerable length. The 
argument which has been put forward for 
the applicant is that under s. 16, Provincial 
Small Cause Courts Act, the trial by the 
Subordinate Judge was illegal because 
there was a Court of Small Causes in 
Gorakhpur at the time by which the suit 
was triable. It was necessary for the ap- 
Plicant in revision to show that there was 
a Small Cause Court in Gorakhpur at 
the time by which the suit was triable, 
that is, that there was an officer in Go- 
takhpur who had Small Cause Court powers 
to try a suit of the amount of Rs, 
7,591-4-11. It is a fact that Gorakhpur is 
one of the places where 2 Small Cause 
Court Judge is usually posted, but it does 
not follow that there was an officer with 
these powers posted on the date of trans- 
fer, July 11, 1934, and it was necessary 
for the applicant in revision to show this 
from a reference to not only civil lists, 
but also gazettes. This has not been done. 
If the assumption were made in favour 
of the applicant the argument would then 
proceed as follows: Under s. 16, Provincial 
Small-Cause Courts Act, no other Court 
has jurisdiction to try a suit of a Small 
Cause Court nature in a judgeship where 
there is a Small Cause Oourt Judge having 
jurisdiction to try a suit. Section 24, Civil 
Procedure Code, (1) (b) (2) states that the 
District Judge may: withdraw any suit 
pending in any Court subordinate to him 
and transfer the same for trial or disposal 
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to any Court subordinate to him and com- 
petent to try or dispose of the same, It 
is alleged that the Subordinate Judge was 
not competent to try or dispose of the 
suit because of s. 16, Provincial Small 
Cause Courts Act. There isa further pro- 
vision in s. 24 (4) as follows : 

“The Court trying any suit transferred or with- 
drawn under this section from a Court of Small 
Causes shall, for the purposes of such suit, be deemed 
to be a Court of Small Causes.” 

In regard to this sub-section the argu- 
ment is that the transfer must be made 
to a Court which has Small Cause Court 
powers. This argument is supported by 
a ruling reported in Baijoo v. Tulsha (1). 
That ruling, however, was of the Court of 
a Judicial Commissioner and not of a 
High Court. In this High Court the ques- 
tion has arisen in similar cases in three 
rulings mentioned for the opposite party, 
namely, Sukha v. Raghunath Das (2) Cha- 
turi Singh v. Rania (3) and Ram Charan 
Banwari Lal- v. Kishori Lal Ram Sarup 
(4). In these cases the question was where 
a case had been transferred under s. 24 
to an offcer not having Small Cause Court 
powers and it had been tried as a regular 
suit, whether an appeallay or whether the 
case should have been deemed to be one 
tried by a Court of Small Oauses. This 
Court held in all the cases that no appeal 
lay because under s. 24 (4) the Court trying 
the suit must be deemed to be a Court of 
Small Causes. No question arose before 
this Court as io whether such a transfer 
would be invalid and this suggestion has 
never been put forward in any reported 
ruling shcwn of this Court. 

One of the difficulties in the way of 
the interpretation of s. 22 (4) put forward 
by the applicant in revision is that the 
sub-section would appear to be superfluous 
and meaningless on that view. The argu- 
ment is that the transfer must be made 
to a Comt having Small Cause Court 
powers. If that be so, why is a sub-section 
enacted which explains that that Court shall 
be deemed to be a Court of Small Causes. 
Clearly the sub-section refers to a Court 
which is not a Court of Small Causes 
and which is only deemed to be a Court 
of Small Causes by virtue of the sub- 
.section. I note that the Oudh ruling to 
ghe Ind. Oas 31:14; A IR 1918 Oudh 160; 200 


(2) 37 Ind. Cas.809; A I R 1917 All. 62; 39 A214; 
15A LJ 69. 


3) 46 Ind. Cas. 893; A I R 1918 All. 290; 40 A 525; 
16 Á L J 548. 
(4) 115 Ind. Oas. 127; ATR 1929 Al, 50; 50 A 810; 


l 
9ALd 772. 
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which reference has been made did not 
attempt to deal with this difficulty. I 
consider that the argument for the ap- 
plicant is unsound and as already noted 
he has not established his point by 
reference to gazettes which would show that 
there was on the date in question a Small 
Cause Court in Gorakhpur by which the 
suit was triable. Some distinction was al- 
leged by learned Counsel for the applicant 
to exist between a Small Cause Court 
Judge and a Court which had Small Cause 
Court powers. In s. 4 of the Act, it is 
stated that a Court of Small Causes includes 
any person exercising jurisdiction under 
the Act in any such Court. This shows 
no such distinction can be drawn. 

The remaining two grounds deal with 
the merits of the case and allege that the 
lower Court was wrong in its finding of 
fact. I consider that it is not open io this 
Court in a revision under s, 25 from a 
Small Cause Court to consider the findings 
of fact on their merits. For these reasons 
I dismiss this application in revision with 
costs. 


Dd. Application dismissed. 





ALLAHABAD HIGH COURT 
Criminal Revision Application No. 93 
of 1935 
April 4, 1935 
KENDALL, J. 

MUNNA LAL AND oragrs ~ APPLIOANTS 
versus 
EMPEROR—Opposite Party 


Criminal trial—Accused charged under ss, 323 and 
427, Penal Code (Act XLV of 1860)—Magistrate’s order 
ambiguous in mentioning whether accused were guilty 
of both offences or only of one— Sessions Judge inter- 
preting that order as finding guilty under one—Held, 
interference in revision not called for, . 

The accused were all charged under two sections of 
the Penal Code, ss 323 and 427. But the Magistrate in 
passing his final order said: “The charge is brought 
home to the accused . . . . « J fine each of 
them Rs 50” The applicants appealed to the 
Sessions Judge. The Sessions Judge’s interpretation 
of the order wasthat the Magistrate intended to 
convict under s. 323 and to acquit under s. 427 as 
they had been fined only Rs, 50, and as such, he held 
that no right of appeal lay.’ 

Held, that in the absence: of any indication 
that the Magistrate intended to pass two sentences 
or one sentence consisting of two punishments, 
it could not be held that the Sessions Judge was 
clearly wrong in holdingthatthe applicants had 
no right of appeal and that there was no need to 
interfere in revision. ` , 

Cr. R. App. from an order of the Sessions 
Judge, Meerut, dated October 31, 1934. 


Mr.J. C. Mukerji, for the Applicants. 
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Mr. K. Masud Hasan, for the Opposite 
Party. 


Order.—The question raised in this case 
is whether the applicants have aright of 
appeal. They were all charged under two 
sections of the Indian Penal Code, 322 and 
427. But the Magisrate in passing his 
final order said: “The charge is brought 
home to the accused......... I fine each of 
them Rs.50." The applicants appealed to 
the Sessions Judge whoheld that no appeal 
lay because the applicants had only been 
fined Rs. 50, so that under s. 413, Criminal 
Procedure Code, they could not take the 
matter further. It has been argued that 
this decision ofthe learned Sessions Judge 
is wrong, and that s. 413 read with s. 415, 
Criminal Procedure Code, will so operate 
as to givethe applicants aright of appeal. 
The argument is that as the applicants were 
charged with two offences and have not 
been acquitted of either and as the finding 
is one that the applicants are guilty, it fol- 
lows that both charges have been brought 
home to them and that the sentence of fine 
imposed must be deemed to be a combina- 
tion of two punishments, one for each of the 
offences which have been committed, It is 
true that the order of the Magistrate is 
ambiguous. It was open to him to acquit 
the applicants of one of the charges and 
convict of one, or to convict of both and to 
pass sentence on both charges. He has 
done neither. The question is which must 
he be deemed to have done. The Sessions 
Judg's interpretation of his order is that he 
intended to convict unders. 323 and to ac- 
quit under 8. 427. Itis possible that this 
is not what the Magistrate intended to do, 
but it is at any rate a reasonable interpreta- 
tion of the order. The other interpretation 
would be—and itis this which the appli- 
cants’ Counsel wishes me to accept—that the 
Magistrate intended to convict on both 
charges ; and that by inadvertance he has 
only sentenced the applicants for one 
offence. 

In the absence of any indication that the 
Magistrate intended to pass two sentences 
or one sentence consisting of two punish- 
ments, I cannot hold that the Sessions 
Judge was clearly wrong in holding that 
the applicants had no right of appeal. There 
is, therefore, no need to interfere, and the 
application is dismissed. 

D, Application dismissed. 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 2210 of 1929. 
October 25, 1934 
ADDISON AND DALIP SINGE, J. 
Taz SONEPAT CO-OPERATIVE 
SOCIETY, Limitep— PLAINTIFF 
—APPELLANT 


versus 
KAPURI LAL AND OTHERS — DEFENDANTS 
— RESPONDENTS 

Surety—Embezzlement—Liability of sureties—Mere 
laches of obligee or negligence in supervision-—Whe- 
ther grounds for discharging surety — Second surety 
executing security bond during continuance of first 
bond—Lnability of first surety, if ceases on execu- 
tion of second surety’s bond. 

Mere laches of the obligee, or & mere passive ac- 
quiescence by the obligee in acts which are contrary 
to the conditions of a bond, is not sufficient of itself 
to relieve the sureties. Mere non-exercise of their 
right of superintendence by people having that right 
does not discharge persons standing surety for. those 
who are under supervision from their liability as 
sureties 

_ K was the accountant of a Union and was autho- 
rised to receive and disburse monies. On 
December 23, 1925 S became surety on his behalf 
for the faithful discharge of his duties in the 
amount of Rs. 2,000. The bond stated that even 
though K might be promoted to some higher post 
the surety would be liable to the extent indicated if 
K showed any neglect or dishonesty in tne discharge 
of his duties. On May 27, 1927, the Union demanded 
security to the extent of Rs. 5,000 and this 
was furnished by R, the terms of the bond being 
the same as those of the bond given by S. It 
appeared that K embezzled certain amounts and 
this sum with interest was claimed from the sureties. 
The sureties accused the Union of negligence and 
pleaded that asit allowed K to run away it could 
not enforce any liability against them. S also pleaded 
that his security bond had as a matter of fact been 
discharged and that he was not liable for any of the 
sums embezzled : 

Held, that the sureties were not discharged on the 
ground of negligence in supervision, that R could 
only be held liable to the exteat of embezzjements 
subsequent to the date of his- security bond while 
S would be liable as surety to the extent of his 
security bond for embezzlements prior to R's becoming 
surety. The Mayor, Alderman, and Citizens of Durham 
v. Fowler (1), Mayor, Alderman and Burgesses of 
Kingston Upon Hull v. Harding (2) and Damodar Das 
Muhammad Husain (3), relied on. i 

F.O. A. from a decree of the Senior 
Subordinate Judge, Rohtak, dated June 21, 


1929. 

Messrs. Vishnu Datta and Achhru kam, 
for Mr. Badri Das, R. B., for the Appel- 
lant. 

Messrs. Shamair Chand and Qabul Chand, 
for the Respondents. 


Addison, J.—The Sonepat Co-Operative 
Society, Limited, sued Kapuri Lal, their 
Accountant, a8 principsl, for the recovery 
of Rs. 6,086 embezzled by him and also 
sought to make Sri Ram and Ram Chandar 
liable as sureties. Kapuri Lal absconded 
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and an ex parte decree with costs has been 
passed against him. The two sureties 
were absolved from liability. Against this 
decision the plaintiff society has appealed 
claiming that the sureties should also at 
least have been held liable for the sum of 
Rs. 3,873-3 0 with costs on that amount. 

The case is a simple one. Kapuri Lal 
was the Accountant of the Union and was 
authorised to receive and disburse monies. 
On December 23,1925, Sri Ram became 
surety on his behalf for the faithful 
discharge of his duties in the amount of 
Rs. 2,000. The bond stated that even 
though Kapuri Lal might be promoted 
to some higher post, the surety would be 
liable to the extent indicated if Kapuri Lal 
showed any neglect or dishonesty in the 
discharge of his duties. On May 27, 1927, 
the Union demanded security to the 
extent of Rs. 5,000 and this was furnished 
by the third defendant, Ram Chandar, the 
termsof the bond being the same as those 
of the bond given by Sri Ram. 

It has been found (and this was not 
contested before us) that Kapuri Lal 
embezzled the following amounts:— 

Rs. a. p. 

2,700 O Oon October 18, 1926 
600 0 Oon January 31, 1927 
732 8 Oon April 1, 1927 

1,873 3 Oon August 1, 1927 


Total 5,905 11 0 

Interest to the extent of Rs. 180-5-0 was 
also claimed. The sureties accused the 
Society of negligence and added that as it 
allowed Kapuri Lal to run away, it could 
not enforce any liability against them. 
Sri Ram also pleaded that his security 
bond had, asa matter, of fact, been dis- 
charged and that he was not liable for 
any of the sums embezzled. The Oourt 
below held that the bond of Sri Ram had 
been completely discharged and that he 
was thus not liable for any amount. It 
further held that the Union was negligent 
in superintending the work of Kapuri Lal 
and waiting from March 2, 1928, to March 
12, 1928, before reporting the matter to 
the Police. For the reasons given both 
sureties were held not liable. 

The appeal must succeed. It has been 
held in The Mayor, Alderman and Citizens 
of v. Durham Fowler (1) that mere laches 
of the obligee, ora mere passive acquies- 
cence by the obligee in acts which are 
contrary to the conditions of a bond, isnot 
sufficient of itself to relieve the sureties. 

(1) (1899) 22 Q B D 394, 
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It was found in that case that the plain- 
iffs had permitted the collector. bo retain 
moneysin his hands for a longer period 
than a week (which was contrary to statute 
and to a resolution passed by the plaint- 
iffs) and also that the plaintiffs had’ 
permitted the collector to mix the proceeds 
of the different rates. It was held that 
the plaintiffs’ acquiescence iu the collector's 
irregular mode of accounting was not 
such connivance as to discharge the 
sureties; and that upon the facts proved 
and on the findings there was no defence 
to the action. This case applies with full 
force to the case of the two sureties before 
us, except of course as regards the spacial 
plea of Sri Ram that his security bond was 
discharged. There is another case reported 
at page 494 of Mayor, Alderman and 
Burgesses of Kingston Upon Hull v. Harding 
(2). In this case the plaintiffe had the 
right of superintending the works of their 
contractor through their engineer who 
ultimately gave a final certificate upon 
which the contractor was paid. The 
plaintiffs then sued the sureties for the 
contractor and it was found that there 
was an omission on the part of the plaintiffs 
properly to superintend the works which led 
to the scamping of it. It was held that the 
mere non-exercise by the plaintiffs of their 
right of superintendence did not discharge 
the defendants from their liability as 
sureties; and also, that they were not dis- 
charged by the fact that the plaintiffs’ 
engineer had given his final certificate. 
Lastly, it was held in Damoder Dasy. 
Muhammad Husain (3) that a mere 
gratuitous agreement by a creditor to give 
time to the principal debtor will not 
discharge the surety. In the present case 
all that was alleged was that there was 
negligence in supervision, that the sureties 
should have been informed on March 2, 
1928, when the Assistant Registrar became 
fully aware of the embezzement, and that 
the matter should have been reported 
to the Police on that date instead of March 
12, 1928, by which time Kapuri Lal had 
absconded. On the authorities quoted 
none of these things are sufticient to dis- 
charge the sureties. 

Tt is also clear that Sri Ram’s security 
bond was not completely discharged when 
the new surety bond for Rs. 5,000 was taken 
from Ram Chand on May 27, 1927. The 
trial Court has based its finding as to this 
fact principally on the circumstance that 


(2) (1892) 2 Q BD 494. 
(3) 22 A 351. 
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Sri Ram had in his possession the security 
bond and produced it in Court. There is, 
however, good evidence to the effect that all 
doguments were kept by Kapuri Lal who 
must have given back the bond to Sri Ram 
when Sri Ram resigned his Directorship on 
May 27,1927, and the new security bond 
was taken. To rebut this evidence Sri 
Ram did not himself gointo the witness 
box. 
way employed by Banks, the work being 
for the most part superintended by 
honorary workers, There is no resolution of 
the society cancelling completely Sri Ram's 
security bond when fresh security to the 
extent of Rs. 5,000 was taken from Ram 
Chandar on May 27, 1927. Of course it 
was discharged on that date but his 
liability for past acts remained. Al] that 
can be held is that on the datein question 
Sri Ram ceased to be liable on his security 
bond and Ram Chandar commenced to be 
liable on his. This means that Sri Ram 
must be held liable as surety to the extent of 
Rs. 2,000 for the embezzlements prior to 
May 27,1927. Ram Chandar obviously can 
only be held liable to the extent of 
embezzlements subsequent to the date of 
his security bond. There was only one 
embezzlement of Rs. ],873-3-0 after that day. 
It must, therefore, be held that he is liable 
to that extent. 

In the result I would accept the appeal 
and, in addition to the decree already given 
against Kapuri Lal, I would grant a 
decree for Rs.2,000 against Sri Ram as 
surety and a decree for Rs. 1,873-3-0 against 
Ram Chandar as surety. The twosureties 
will be jointly and severally liable for the 
costs of this appeal and will be similarly 
liable along with Kapuri Lal for half the 
costs of the plaintiffs in the Court below. - 

Dalip Singh, J.—I agree. 


N. Appeal accepted. 


RANGOON HIGH COURT 
Special Second Civil Appeal No. 264 of 1934 
February 6, 1935 
Moszty, J. 

MATIN SHWE— APPELLANT 


st VETSUS 
0.0.0. ALAGAPPA CHETTYAR— 
RESPONDENT 
Evidence Act (I of 1872), s. 92—Morigage—All 
mortgagors having joint liability —Mortgage security 
indivisible—Agreement by which one mortgagor had 
only a separate liability—Whether one varying 
terme of original agreement— Admissibility in evi- 


dence. 


MA TIN SHWH ò. ALAGAPPA CHETTI4R (RANG.) 


This society is not run in the regular. 


157 I O 


Where an agreement of mortgage was one by 
which all the mortgagors bad a joint liability and 
the mortgage security was indivisible, any agrees- 
ment by whichone mortgagor had only a separate 
liability and the mortgage security was made divi- 
sible, must be one to vary or contradict the terms 
of the original agreement and hence inadmissible in 
evidence. Collector of Btah v. Kishori Lal (1) and 
Ramchandra Sau v' Kailash Chandra Patra (2) dis- 
tinguished. 

S. 8. A. against the decree of the Distri.t 
Court, Myingyan in C..A. No. 25 of 1934. 

Mr. J. V. Kale, for the Appellant. 

Mr. P. B. Sen, for the Respondent. 

Judgment.—The plaintiff appellant was 
one of five sisters and brothers who jointly 
mortgaged their unpartitioned ancestral 
property to the defendant-respondent. When 
the latter brought a mortgage suit against 
them the present defendant-appellant, 
Ma Tin Shwe’s defence was that in pursu- 
ance of an oral agreement made at the 
time of execution of the mortgage itself she 
had, after partition, paid to the Chettiyar 
mortgagee Rs. 1,000 as her share of the 
mortgage debt, and he had orally agreed 
to release the property of hers from ils lia- 
bility on the mortgage. Upon that she 
erected a brick building on part of the 
property belonging to her valued at 
Rs. 3,000 or more than the mortgage 
amount due, which is now claimed as an 
accession tothe mortgage. The trial Court 
found that the defendant-appellant had 
proved her claim. Inappeal the learned 
District Judge remarked that the evidence 
to prove this oral agreement was inadmis- 
sible unders. 92, Evidence Act. He also 
found that even were it admissible, it was 
unworthy of credit. 

In this second appeal it is argued that 
the agreement was not one to vary the 
terms of the original registered contract 
of mortgage, but merely one to satisfy 
and discharge it so far as Ma Tin Shwe's 
share was concerned, and that the agree- 
ment could be proved and was not affected 
by proviso (4) tos. 92, Evidence Act. The 
only authorities quoted in support of this 
contention are Collector of Etah v. Kishori 
Lal (1) and Ramchandra Sau v. Kailash 
Chandra Patra (2), which are merely autho- 
tities for the proposition that oral evidence 
can be adduced to provesatisfaction of the 
debt dueon a mortgage even if it was 
satisfied for less than the amount made 
payable by the terms of the mortgage. 

The present case is quite different. The 

(1) 127 Ind, Cas 443; A I R 1930 All. 721; 53 A 
159; (1930) A. L.J. 1193; Ind. Rul. (1930) All. 907 


(2) 133 Ind. Oas. 701; AI R 1931 Oal. 667; 58 O 
532; Ind Rul. (1931) Oal. 749. 
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agreement of mortgage was one by which 
all the mortgagors had a joint liability 
and the mortgage security was indivisible. 
It appears to me that any agreement by 
which one mortgagor had only a separate 
liability and the mortgage security was 
made divisible must be one to vary or 
contradict the terms of the original agree- 
ment. 

There remains, however, the question of 
estoppel, and in this connection the de- 
fendant-appellant quotes the case of A. H. 
Forbes v. L. E. Ralli (3). Assuming in the 
present case that oral evidence was ad- 
missible to prove that the Chettiyar was 
aware that the defendant-appellant was 
under a bona fide belief that she had re- 
deemed her share: of the property mort- 
gaged,and that the OChettiyar stood by and 
allowed her to erect the building in ques- 
tion under that belief, I donot think that 
the evidence in the present case was suffi- 
ciently credible to prove the defendant- 
appellant's case As the learned District 
Judge remarked, the only evidence to 
support it was that of her sister Ma Mu 
and two casual witnesses, who professed 
to have arrived at the Chettiyar's office at 
the same time ‘some years ago, and who 
professed to have remembered all the terms 
and figures-of the transaction in the same 
words. As was remarked by the District 
Judge it is equally likely that Ma Tin 
Shwe put up the building on the strength 
ofa promise by her brother defendant 
No.1, now in jail, that he would redeem 
the mortgage. For these reasons this ap- 
peal will be dismissed with costs. 

N. Appeal dismissed. 

(3) 87 Ind. Cas. 318; AI R 1925 P, ©. 146; 4 


Pat 707; 52I A178;23 A L J 548;6 P L T 404; 27 - 


Bom. L R 860; 49 M L J 48; 
LR6A P O 119; (1925) M W 
49320 W N 514 (P. O) 


41 O LJ 543; 
N 453,300 WN 


_ BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 1259 
. of 193] 
April 20, 1934 
BLACKWELL, J. 
RAMJI MOTICHAND— PLAINTIFF 
VETSUS 
NARANJI PURSHOTTAM SANGANI 
AND OTHERS— DEFENDANTS 
Caste—Offence against caste—Excommunication— 
Opportunity to defend—Necessity of giving—Domestic 
tribunal enquiring into offence — Requirements of 
natural justice fulfilled — Interferénce of Court of 
Law—Propriety of — Notice of charge — Meeting— 
* Proper notice to all members — Necessity of—Het- 
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dence before domestic tribunal — Nature of—Costs— 
Suit by members against caste decreed—Costs, if can 
be directed to come from caste property. 

For inquiries into caste offences and excommunica- 
tion from caste there must be a caste offence; the rules 
of procedure of the caste (if any) must be complied 
with, the notice of the charge and of the meeting 
at which it is to be dealt with must be given to the 
person accused, and full opportunity afforded to him 
of defending himself, and the notice must be given 
to the members of the caste of the meeting and of 
what is intended to be dealt with at the meeting. 
In such an inquiry the requirements of natural 
justice must be complied with. If they have,a 
Court oflaw will not act as a Covrt of appeal in 
reference to a decision of a domestic tribunal [p. 
138, col. 1.] 

[Case-law referred to.] 

When the conduct of a member of the caste is 
impugned, and the punishment may be excommuni- 
cation, there ought to be evidence that all the members 
of the caste received proper notice of the charge and 
of the proposed punishment. When notice of the 
meeting is found tobe insufficient, the resolution 
passed thereat should be held to be invalid. [p. 138, 
col 2; p, 139, col. 1] 

In regard to offences against caste the domestic 
tribunal must act as reasonable men, and not capri- 
ciously. There must be some evidence, upon which 
they can come to their decision; if there is none, they 
cannot be said to have acted in good faith, and the 
Court will interfere. Itis not necessary that there 
should be before a domestic tribunal evidence of the 
character which would be required in a Court of law. 
But a duty is cast upon the Court to see whether 
there was any evidence upon which the domestic 
tribunal could act, [p. 139, col. 2.] 

Where a suit by a member of a caste to declare 
that his excommunication is void, is decreed, the 
Court can properly direct that the costs of both the 
plaintiff and the defendants should come out of the 
caste property. Bhicoobai v. Hariba Raghuji (15), 
relied on, [p. 140, col. 1.] 

Messrs. M. V. Desai, C. K. Daphtary and 
H. B. Sonpal, for the Plaintiff. 

Messrs. K. T. Desai, M. C. Setalvad and 
Chimanlal Setalvad, for the Defendants. 


Judgment.—The plaintiff is a member 
of the Dasa Sorathia Bania caste in 
Bombay. He prays in this suit for a 
declaration that his excommunication from 
the caste is void. His main contentions 
are that the proceedings which resulted 
in his excommunication were contrary to 
natural justice in that the procedure laid 
down by the rules of the caste was not 
followed, that he committed no caste 
offence, that he received no notice of the 
charge or of the punishment proposed to be 
inflicted, that he received no ‘notice of the 
caste meeting, that no notice was given to 
the members of the caste that a charge 
against the plaintiff which might result in . 
his excommunication was to be dealt with 
at the meeting, and that there was no 
evidence before the caste upon which the 
caste could find him guilty. 

In order that the case may be under, - 
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Stood, 16 will here be convenient to refer 
to some of the more material facts. One 
Sha. Bhurabhai Nathoo died several 
years ago leaving two sons Amratlal and 
‘Amichand, and five daughters, the eldest 
of whom isthe wife of the plaintiff, and 
the youngest of whom is named Shanta. 
The said Shanta was on March 2, 1930, 


betrot -d to Vanmali Kurji. As no 
marriage resulted from that betrothal, 
Vanmali’s trc her Lakhmichand Kurji 


on November 23, 1930, addressed a letter 
which with several other documents here- 
after referred to was put in as Hx. A 
collectively, to Sheth Vrajlal Bechardas, 
defendant No. 2,as manager of the caste in 
Bombay. Defendant No. 2 and defendant 
No. 3, who is now dead, were at that time 
joint managers of the caste in Bombay. In 
the letter, Lakhmichand complained that 
although the marriage was fixed for the 
previous month of Vaishakh, it was put off on 
one pretext or another, that he was referred 
by Shanta’s brothers Amratlal and 
Amichand and by her mother to the plaint- 
iff, and that on asking him about the date 
of the marriage, an evasive reply was given, 
and the plaintiff began to act impudently 
and to talk in an insulting manner, and 
Lakhmichand requested the manager to 
calla caste meeting and give him proper 
justice. It will thus be seen that as early 
as November 1930, Lakhmichand asserted 
that Shanta’s mother referred him to her 
son-in-law, the plaintiff, and that when 
marriage was suggested, the plaintiff 
evaded the matter. After this it appears 
that attempts were made to arrange the 
matter amicably. As these failed, defend- 
ants Nos. 2 and 3 as managers of the 
caste addressed a letter dated March 24, 
1931, to Shanta’s father (who was already 
dead) and her brothers Amratlal and 
Amichand, referring to Lakhmichand’s 
letter of November 23, 1930, and informing 
them that as long as the meeting of the 
community was not called, they were not 
to make any movement in connection with 
the matter, and that if they did so, they 
would be liable to the community. 

On April 16, 1931, the managers sent a 
notice, Ex. A, to Amratlal and Amichand 
informing them that Lakhmichand’s 
petition would be heard at a meeting of 
the community to be held on April 17 
next, and requesting them to be present. 
A similar notice was addressed to Lakhmi- 
chand Kurji, Ex. A. By a printed handbill 
or circular the members of the caste were 
informed that a general meeting would be 
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held at 9 o'clock on Friday, April 17, 1941, 
at Hirabag—the agenda being stated to be: 
(i) In the matter of an application against 
Sha. Pitambar Valji, (2). In the matter 
of an application against Amratlal, son of 
Sha. Bhurabhai Nathoo Wadiyawala and 
Amichand Bhurabhai. (3) To discuss 
matters other than these which the 
managers may place before the meeting. 
It is to be observed that the nature of 
the applications in matters (1) an- (2) is- 
not specified. A meeting of the caste was 
held on April 17, 1931, which the plaintiff 
attended. As appears from the minutes” 
o!l that meeting Ex. A, a committee of 
seven persons was appointed to investigate 
the matter raised in Lakhmichand’s peti- 
tion, and to submit a report to the caste. 
It also appears from the minutes that the 
respondents to the petition having applied 
for a copy thereof, the caste resolved that 
the joint managers should give them a 
copy of that petition. As the language 
adopted by the caste in connection with 
excommunication is of importance in this 
case, itmay be observed that in connection 
with the first resolution before the meeting 
relating to Pitamber Valji, who pleaded 
guilty to the offence of marrying his 
daughter to a member belonging to another 
caste, the caste resolved that: 


“Communal intercourse with him and his family 
is altogether stopped.” 


By a letter dated April 19, 1931, Hx. A, 
notice was given to Amratlal and Amichand 
that the Committee would meet at 8-30 
p.m. on Tuesday, April 21, 1931, and they 
were requested to be present at that time 
with their proofs. By a letter dated April 
20, 1931, Ex. A. Messrs. Purnanand and 
Jasubhai, attorneys for Avratlal, replied to 
the notice of -the 19th instant, and alleged 
that the meeting of the caste held on 
April 17, 1931, was not properly convened, 
that the Committee was not properly and 
validly appointed, and that their client was 
advised not to attend before the Committee. 
On April 24, 1931, Messrs. Purnanand and 
Jasubhai addressed to Amratlal Amerchand 
Madhavji, the President of the caste, a 
letter, Ex. A, in which they alleged that 
Shanta had been induced to become 
betrothed to Vanmali by fraud, in that 
Vanmali was an old man_ physically 
unsuited for marriage, and his brother 
named ‘Tribhowan, who was already 
married, had been passed off as if he were 
Vanmali at the time of the betrothal and 
complaining that Lakhmichand, with the | 
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help of defendant No. 2, who was alleged 
to be his relative, and got an alleged 
meeting of the caste convened to consider 
Takhmichand’s complaint that the resolu- 
tion passed appointing the Committee was 
in disregard of all rules and resolutions of 
the caste, that Amratlal had refused to 
appear before. the Committee, and request- 
ing the President and through him the 
other members of the caste not to interfere 
inthe matter of the betrothal. A copy of 
this letter was sent te defendants Nos. 2 and 
3 by Messrs. Purnanand and Jasubhai 
under cover of a letter dated April 24, 1931, 
Ex.A. Information that a public meeting 
of the caste would ibe held at Hirabag on 
April 25, 1931, at 9 P. m. was conveyed to 
the members of the caste by a printed 
circular, Ex, A. The business referred tc 
in the circular was (1) the rest of the 
business of the last meeting which had 
been left remaining, and (2) to give con- 
sideration to the Committee appointed upon 
the petition of Sha, Lakhmichand Koorji 
Aniarwalla andto the notice issued to the 
said Oommittee by the solicitor for the 
defendant Sha. Amratlal Bhurabhai. It is 


to be observed that the circular does not © 


mention the natureof the business which 
the Committee had been appointed to in- 
vestigate. 


The plaintiff admittedly attended the 
meeting April 25, but there is a controversy 
as to what took place at the meeting. 
According to the plaintiff, as soon as the 
reading of the report of the Committee was 
begun, certain members of the caste 
requested that the solicitors’ correspondence, 
above referred to, should be read, that the 
Committee said that it was not necessary to 
read out the correspondence, that there was 
then an exchange of words between the mem- 
bers of the Committee and other members 
of the caste, and from words the matter 
went to blows, and the meeting broke up in 
disorder, and the plaintiff left, According 
to the evidence of the defendants, the re- 
port, of the Committee was read, and 
afterwards a member of the caste named 
Lakhmichand Jhaverchand made a spsech 


informing the meeting that the plaintiff. 


was arranging to get his sister-in-law 
Shanta married to Girdharlal, and another 
member of the caste Pitambar Vithaldas 
was about to address the meeting when tha 
plaintiff created a row, and the plaintiff and 
one Deochand Tricumji then left the meet- 
iag, Whichever of these two versions is 
right, the plaintiff left the meeting, and 
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did not know what took place subsequently 
or what resolutions were passed thereat. 
The minutes of the meeting of April 25, 
1931 were put in as Ex. 3. They state that 
the Committee had submitted to the caste 
its report (see Ex. 2), and that after giving 
consideration to the matter, and after 
giving opportunity to all persons to speak 
in favour of and against the report, the 
caste considered the betrothal ‘of Vanmali 
Kurji with Bai Shanta after giving oppor- 
tunity to all persons to speak in favour 
and against the other meeting within eight 
days tv advance whatever arguments he 
might have to submit for his sister Shanta. 
The minutes state that the caste also 
directed the bridegroom party to be pre- 
sent, and stated that the next meeting of 
the caste would be held on May 2, 1931, 
that information would be given to the 
whole caste and both the parties through 
the caste priest, and that the caste directed 
both the parties not to take any steps until 
the next meeting of the caste. 

The genuineness of these minutes was 
attacked—the suggestion being that they 
had been written out after the meeting of 
May 2, on which day they purport to have 
been signed by defendant No. 1, who was 
chairman of the meeting of May 2, 1931, 
below the signature of Popatlal Prabhudas 
who was chairman of the meeting of April 
25. The ground upon which their genuine- 
ness was challenged was that defendant 
No. 1's signature was written over a date 
which appeared to have been in part eras- 
ed, and that the sheet upon which. these 
minutes were written, had been gummed 
into the minute book. Ido not think that 
there is anything in this suggestion. Sub- 
sequent documents, which I will mention 
later, refer to the passing on April 25, 
1931, of a resolution to hold a meeting on 
May 2,1931, and as regards the minute 
book itself, it has obviously been rebound, 
and there are various other pages where 
gamming of a similar character appears 
to have taken place. The report of the 
Committee, Ex. 2, sets out the evidence 
before the Committee and contains many 
references to the plaintiff. According to 
the evidence, the plaintiff took considerable 
part in connection with the betrothal, and 
when the question of marriaga arose. insult- 
ed the persons who were deputed by 
Lakhmichand Kurji to see the plaintiff 
upon the matter, including, among others, 
Lakhmichand Jhaverchand. According to 
the evidence of the defendants, the whole 
of this report was read at the meeting of 
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“April 25, while the plaintiff was still pre- 
sent, and he gathered from that report at 
that meeting that his conduct was called 
in question as having placed obstacles in 
the way of the marriage. According to the 
plaintiff he did not hear the -whole of that 
‘yeport read. It will ‘be seen from the 
minutes of the meeting of April 23, 1931, 
Ex. No. 3, that the only matter to be 
dealt with at the next meeting of May 2, 
‘was the question of the hetrothalof Van- 
mali Kurji with Bai Shanta. There is no 
suggestion in those minutes that the con- 
-duct of the plaintiff was to be considered 
‘at the next meeting. According to the 
defendant's evidence, one Tarachand Jasraj 
‘requested the caste at the meeting of 
April 25, not to pass any resolution in 
regard to the plaintiff stating that if eight 
days’ time were given, he would induce 
the plaintiff and Amratlal not to offer any 
further objections to Shanta’s marriage 
with Vanmali Kurji, and for that reason 
no resolution: affecting the plaintiff was 
passed. Be that as it may, no resolution 
‘affecting the plaintiff was in fact passed, 
and on the face of the minutes, the betrothal 
alone was tocome up for consideration -at 
the next meeting to be held on May 2. 
Shanta was married to Girdharlal on April 
28, 1931, at Ghatkoper. According to the 
evidence of the plaintiff and his witnesses, 
he was not present at that marriage. Ac- 
cording to the evidence of the priest Badri- 
chand Chhogalal, the plaintiff was pre- 
Bent at the marriage. It is unnecessary to 
determine whether the plaintiff was present 
or not, because at the time when the 
material resolutions were passed by the 
caste, it had apparently not been ascertain- 
ed whether he was present at that marriage 
or not, and there was no evidence upon 
that subject before the caste apart from a 
statement alleged to have been made by 
Lakhmichand Kurji at the caste meeting 
‘of May 2, which statement, for reasons 
which I will give later, I do not believe was 
made at all. 

Vanmali Kurji addressed a letter dated 
May 1, 1931, Ex. 4, to the joint managers 
of the caste, which was received by them 
on the morning of May 2, at 10-80 a. m. 
That letter 1efers to the circumstances 
which led io the appointment of the Com- 
mittee and to the meeting of April 25, in 
teference to which it says: : 

“Therein discussion as regards my betrothal took 
pie and the caste unanimously decided that the 

etrothal had duly taken place and in spite of this 


one more opportunity isto be givento the bride’s 
party. to enable them to have their say." 
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lt is to be observed that there is no sug- 
gestion in this letter that at the meeting of 
April 25, the plaintifi’s conduct in reference 
to the matter had in any way been called 
in question. The letter then continues: 
“Owing to my ill-luck Sha Amritlal and Amichand 
Bhurabhai and her (bride’s) mother taking undue 
advantage ofthe above opportunity got Shanta in 


spite of her being Saveli to be married, two or 
three days ago at Ghatkoper to Girdhar Ladhabhai.” 

The letter then continues: 

“Trambia Ramji Motichand of Bageara, the brother- 
in-law (i. e. sister's husband) of Amritlal Bhurabhai 
and Devchand Tricumji of Bhader, were the persons 
who had taken a prominent part atthe time of my 
betrothal, and in my opinion these people hare taken 
a prominent part even ia the movement for the 
prevention of my marriage and even at the caste 
meeting they treated the caste with contempt, sent 
a notice to the caste and treated the caste to be 
unlawful. In spite of this the caste has shown its 
generosity and has given an opportunity again to 
the brothers of the bride to be heard. I thereforé 
pray that acondign punishment may be méted out 
to the offenders who, despite what is staléd above, 
treated the caste to be of no account, caused the Saveli 
bride to be given away in marriage,and who sided, 
and speedy justice may be done to me, -and my 
ornaments, monies, clothes, etc,, may also be directed 
to be returned to me.” me 

It is to be observed that though Vanmali 
here expresses as his opinion that the 
plaintiff among others had taken part'in 
preventing his marriage, he states no facts 
in support of that opinion. 


The managers of the caste sent a letter 
dated May 1, 1931, Ex. A, to Amratlal and 
Amichand informing them that pursuant 
to the resolution passed by the caste on 
April 25, 1931, a general meeting of the 
caste would be held at9 r.m, on May 2, 
to hear their explanation in connection 
with the betrothal of their sister Shanta, 
Notice of that meeting likewise, dated 
May 1, 1931, Ex. A, was also sent to 
Lakhmichand Kurji. Itis in dispute whe- 
ther the plaintiff received notice of the 
meeting of May 2, 1931, or not, It is ad- 
iniited that no circular was sent to ihe 
members of the caste in reference to that 
meeting, though circulars were sent for the 
meetings of 17th and 25th April 1931 and 
May 12, 1931. According to the evidence 
of the defendants, it is left to the discretion 
of the managers as to whether notice of a 
meeting shail be given by a circular or 
by the Gor (priest) orally. According to 
the plaintiff. be received no notice of that 
meeting. According to Gor Manishankar 
Shivshankar he went to the plaintiff's 
residence on May 1, 1931, between 1 and 
2p. x., and told the plaintiff that a meet- 
ing would be held the next day, whereupon 
the plaintiff asked him for what purpose 
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the meeting was to be held, and the priest 
told him that the meeting of the caste was 
being convened in connection with the 
marriage of his sister-in-law, who had 
already been betrothed. On the evi- 
dence I hold that the plaintiff was given 
notice that a meeting of the caste was to be 
held on May 2, but it is plain and is 
admitted on behalf of the defendants that 
he was not told that his conduct in connec- 
tion with the marriage was to be brought 
up for consideration at that meeting. o’ 
The plaintiff did not attend the caste 


meeting of May ?. The x proceedings 
thereat are recorded in thei minutes, 


Ex. 5. The first resolution passed thereat 
18 one of excommunication % of Sha. 
Bhurabhai’s widow (Shanta’s mother) 
and her brothers Amritlal and Amichand 
and Girdharlal. The material part of the 
resolution is in these terms : 

So the whole caste unanimously resolves to-day as 
follows :—They having clearly violated the limits 
imposed by the caste are established offenders 
against the caste, The caste therefore to-day stop 
communal intercourse with the aforesaid Sha. 
Bhurabhai, Nathu’s widow, and his sons of Vadia 
and Zaveri ,Girdharlal Ladhabhai of Samaedi,” 

The second resolution relates to the 
plaintiff, and ihe material portion of it is 
in these terms: 

“Amritlal Bhurabhai’ and Amichand Bhurabhai of 
Vadia married their sister in spite of her standing 
betrothal with a third party. In that matter the 
caste believes that commencing from betrothal right 
up to the end (i, e. marriage) Trambia Ramji 
Motichand of Bagsara and Devchand Tricumji of 
Rander husbands of the sisters of the aforesaid 
two brothers abetted in the commission of the 
offence. So communal intercourse with the aforesaid 
two abettors is stopped. Should however they two 
want to defend themselves in tbis matter, a com- 
mittee is appointed consisting of the following 
seven persone,” 

The names of the Committee are then set 
out. The resolution then continues : 

“They should appear before the aforesaid Com- 
mittee when desired by the Committee by May 10, 
1931, and give an explanation. After hearing such 
explanation the Committee may give effect to or 
suspend the said resolution as it may deem proper. 
Should however both the aforesaid offenders in 
spite of a written notice iail to appear before the 
Committee to offer an explanation, then the caste 
gives authority to the Joint Managers to give effect 
to the resolutions.” 


It is important to bear in mind the words 
in this resolution, namely “the caste be- 
lieves”,—having regard to the contention, 
to which I shall refer later, that there was 


no evidence before the caste at this meet-- 
ing of May 2, which justified the caste in ~ 


passing this resolution against the plain- 
tiff. According to the evidence of the 
‘defendants, Vanmali Kurji was asked at 
the meeting of May 2 what his proofs were 
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in support of his opinion that the plain- : 
tiff and Devchand Tricumji had taken a 
prominent part in the movement for the 
prevention of his marriage, and thereupon 
Lakhmichand Kurji at the meeting 
wrote at the foot of Vanmali Kurji's 
letter dated May. 1, 1931, Ex.4, the follow- 
ing words: j 

__ “I according to the best of my belief state before 
the caste that Ramji Motichand and Devchand 
Tricumji are involved from thebeginning to the 
end in the Saveli bride of my brother being a loss 
to him.” 

It is to be observed that this amounts to 
no more than a further expression of 
opinion, and that no facts of any kind are 
stated in support of that opinion. It is 
contended on behalf of the defendants 
that this resolution was not a resolution of, 
excommunication, but merely amounted 
to a resolution for the appointment of a, 
Committee to hear the plaintifi’s explanation, 
if any, with authority to the Committee. 
to excommunicate the plaintiff. But. 
the words used “communal intercourse 
with the aforesaid two abettors is stopped” 
are similar tothe words used in connec- 
tion with the ex-communication of the 
other persons in resolution No. 1, and 
similar to the words used in connection 
with the excommunication of Pitamber- 
Valji in the resolution passed at the 
caste meeting of April 17, 1931, previously 
referred to. If this was not a resolution 
of excommunication, it is difficult to see 
how the Committee could have been 
authorised to “give effect to or suspend 
the said resolution as it may deem pro- 
per”. It was strenuously contended on 
behalf of the defendants that this 
was not a resolution of excommunica- 
tion and the reason for this contention 
appears to me to be that they were com- 
pelled to admit that the plaintiff had 
been given no notice that his conduct 
would be called in question at this meet- 
ing. It was further resolved at the, 


meeting of May 2, as follows : 

“Information of Resolutions Nos 1 and 2 about the 
offenders of the caste should be given to all the 
members of the caste in Bombay through the priest 
and tothe Mahajans at np-country places in writing 
by (handbills), And no member of the caste shall 
have communal intercourse with the aforesaid 
offenders, Should howéver anyone in violation of 
the rule of the caste do so, he will be duly punish- 
able.” ; 


It is clear from this resolution that the. 
second resolution above referred to was 
treated by the caste meeting jtself as a 
resolution of excommunication. Accord- 
ing to the evidence of the defendants’. 
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information about the plaintiff was not in 
fact conveyed to the members of the caste, 
who were} not present at the meeting of 
May 2 until after the meeting of May 12. 
In my opinion, however, this is immaterial. 
Further according to the evidence of the 
defendants, it would have been open to 
any member of the caste between the 
meeting of May 2, and the passing of 
the resolution at the caste meeting of 
May 12, to dine with and have social 
intercourse with the plaintiff. This evi- 
dence I do not believe. The minutes, 
Ex. 5, contain a note to the effect that 
the petitioners Lakhmichand Kurji and 
“Vanmali Kurji applied for a copy cf the 
papers relating to the proceedings and 
of the rules and regulations of the caste, 
and the caste granted their application 
and informed them that they should go 
to the managers and make copies. This 
was relied upon by the defendants as 
indicating that any application for copy 
or copies of caste proceedings must be 
made to the caste itself, The minutes, 
Ex. 5, also contain a nole of the evidence 
given by Sha. Manilal Jechand in re- 
ference to Devchand Tricumji, The only 
importance of observing this is that when 
it is considered necessary to record evidence 
inthe minutes relating to any particular 
matter, it is sorecorded. This being so it 
seems strange that the minutes of the 
meeting of April 25, Ex. 3, contain mo 
reference at all to the speech alleged to 
have been madethereat by Lakhmichand 
Jhaverchand in reference to the plaintifi’s 
conduct or to the alleged offer made by 
Tarachand Jasraj, if eight days’ time 
were given, to prevail upon the plaintiff 
and Amrittal to desist from opposing the 
marriage. Amratlal addressed a letter to 
the Joint Managers of the caste dated 
May 2, 193), Ex. A, which according to an 
endorsement thereon was received by them 
on the morning of May 2, at 10-30 4. m., in 
reply to their letter of the lst instant, 
informing them that their sister Shanta 
was already married to Girdharlal on 
April 28, 1931. The Joint Managers of the 
caste addressed a letter dated May 4, 1931, 
Ex. A, to the plaintiff, which runs as 
follows : 


“To wit: In pursuance of the resolution passed 
by the caste on May ?, 1931, you are to be in- 
formed by this letter as follows: ‘On receipt of 
information that you are a party from the begin- 
ning in getting Shanta, the betrothed daughter of 
~Shah Bhurabhai Nathoo, married (to another party), 
the caste has found you guilty, Still, however, the 
caste has shown generosity (towards you) and has 
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given you an opportunity to defend (yourself) in 
connection with this guilt. Hence, in order to hear 
your khulasa’ (i.e. explanation) in connection there- 
with, the caste has appointed a committee con- 
sisting of seven gentlemen, The meeting of the 
said -Committee will be held at 9 o'clock (S. T., at 
night on Tuesday the date May 5, 1931 at Sheth 
Vrajlal Beckardas’s house, in Gulal Wadi. You 
are informed hereby in pursuance of the order of 
the caste to remain present at that time.” 

The phraseology of this letter, “the 
caste has found you guilty" is certainly 
curious, if as now contended by the defen- 
dantsthe resolution of May 2, was not in 
fact a resolution of excommunication. The 
plaintiff's solicitors Messrs. Purnanand and 
Jasubhai sent a reply dated May 5, 1931, 
Ex. A. The letter begins by alleging that 
the plaintiff did not know of any meeting 
of the caste heid on May 2, and that he 
was never informed that a meeting of the — 
caste was to be held on May 2. In the 
witness-box the plaintiff admitted that he 
had on May 3, 1931, heard that he had 
been excommunicated at a meeting of the 
caste heldon the second. The letter next 
alleged that the plaintiff denied that Shanta 
was betrothed to any one before her marri- 
age, and that even ifshe was betrothed, the 
plaintiff did not know of the same. The 
plaintiff admitted in the witness-box that 
this was untrue, and that be knew of 
phanta’s betrothal within two or three 
days of the betrothal having been made. 
The letter then continues as follows: 

“Our client emphatically denies that he had any 
hand in the marriage of the said Bai Shanta, Our 
client has taken no part whatsoever in the marriage 
of the said Bai Shanta, He was not even present 
at the time of the marriage. The caste has no 
right to hold him liable without calling upon him 
to attend the meeting of the caste and to give his 
explanation, It appears from your letter that the 
caste held him liable without asking him either to 
attend the meeting or informing him that a meet- 
ing of the caste was going to be held on May 2, 
1931, The meeting of the caste had therefore no 
right to appoint a Committee and the meeting was 
not validly held, The appointment of the Com- 
mittes is, therefore, illegal and void. Italso appears 
from your letter that you and the Committee on 
whose behalf the letter appears to have been written 
have already made up your mind to hold our client 
liable. Lastly, the fact that the letter was delivered 
to our client on the fourth instant at 4-15 P. M, 
and you ask him to attend at 9 pP.m., speaks for 
itself. In order to enable our client to consider his 
position in the matter, it is absolutely mnecesssary 
that a copy of the resolution of the alleged meeting 
of the caste should be furnished to us on behalf 


of our client, and we shall therefore thank you to 
furnish the same to us,’ 


No copy of the resolution asked for in 
this letter was supplied to the plaintiff. 
The explanation of the defendants is 
that an application should have been 
made toa caste meeting. It is, however, to 
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be obserbed that the letter was ad- 
dressed to the managers of the caste, and 
1t seems to me that the least they could 
have done was to inform the plaintiff’s 
attorneys that if a copy of the resolution was 
desired, the proper procedure was to make 
an application toa caste meeting. The 
plaintiff did not attend the meeting of the 
Committee. The minutes of that meeting 
held on May 5, are contained in Ex. 6. 
The Committee resolved that “the man- 
agers should enforce the resolution passed 
by the community. This refers to the 
resolution passed on May 2. The minutes 
then proceeded as follows: 

“But at the same time if on considering the 
circumstances, they (4, e, the two brothers), per- 
haps proceed further and take steps in a Court 
of law, then as the community has not sanc- 
tioned the costs to be incurred by tbe members 
of the Committee in making ‘their defence 
against them, the Oommittes resolves that the 
meeting of the community be called and this 
fact be placed before the same. And the com- 
munity might, after thorough consideration, 
give their sanction, if it deems proper, in the 
matter of putting the resolution into force and 
in the matterof (incurring) expenses, And it is 


resolved that a meeting be called on Sunday, 
dated May 10, 1931.” 


By reason of the fact that the Commit- 
tee decided to lay the matter beforea 
caste meeting, it has been contended on 
behalf of the defendants that though the 
minutes earlier state that it was resolved 
to enforce the resolution, the Committee 
did not in fact do so, and that there was 
no resolution of excommunication in truth 
and in fact enforced till after the meeting 
of May 12. Ido not agree with this 
contention. In my opinion, the resolution 
passed at the meeting of May 2, wasa 
resolution of excommunication. If it had 
not been, the managers could not have 
been empowered to enforce or suspend it 
—as in fact they were. I think that the 
Committee by their resolution did enforce 
the resolution, but in view of the fact 
that legal action might be taken by the 
plaintiff and Devchand Tricumji, and no 
provision had been made for costs, which 
might be incurred by the Committee in 
defending themselves, they decided to call 
a caste meeting, which could then have 
dealt with the resolution as it pleased. 
Asit was found impracticable to obtain a 
hall for the caste meeting on May 10, 
it was decided to call the meeting or May 12. 
Accordingly, a printed circular was sent out 
informing the members of the caste that 
a meeting would beheld on May 12, at 
which all caste brethren were requested to 

- attend. The business referred to in that 
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circular was as follows: 
“(1) Submission of the Report of the Com-: 
mittee appointed by the caste on the date 


May 2, 193], and solicitors’ notice received from 
Ramji Motichand and Devchand Tricumji. (2) 
election of the Managing Committee.” : 

It istobe observed that there is noin- 
dication in this circular as to what the 
Report of the Committee was about or as 
to the nature of the  solicitor’s notice 
received from the plaintiff. This is import- 
ant, seeing that any member of the caste, 
who had not been present at the meeting 
of May 2, could not possibly tell from 
this circular what the real nature of the 
business to be transacted at the meeting 
was, or that the plaintiff's conduct was to’ 
be called in question and that he might 
be excommunicated. It is also to be; 
observed thatitem Nc. 2 of the business 
related to the election of the Managing 
Committee. This is not without signifi- 
cance, having regard to a contention 
made on behalf of the plaintiff, to which 
I shall later refer, that the whole proce- 
dure adopted in relation to his excom- 
munication was invalid, in that any charge 
against him ought under the rules of the 
caste to have been considered in the first 
instance by a Managing Committee, and 
that no Managing Committee had in fact 
existed for years. The Joint Managers of 
the caste sent a letter to the plaintiff 
dated May 10, 1931, Ex. A, enclosing a 
copy of the above-mentioned circular,, 
Ex. A,and requesting him to be present 
at the meeting of the caste. The plaintifi’s 
attorneys sent to the Joint Managers of 
the caste a letter dated May 11, 1931, 
the material part of which is as follows: 


“Our client notes that as requested in our 
letter to you of the Sth instant, you have not 
furnished to him a copy of the resolution re- 
ferred to in our said letter. We are further in- 
structed to note that you have also failed to fur- 
nish to our client a copy of the Report of the 
alleged Committee of the caste appointed by the 
alleged meeting of the caste held on May 2, 
1931, and have otherwise acted ina manner 
which would deny to ourclient the right to dis- 
prove the charges falsely and maliciously made 
against him. We are instructed to state that 
under the circumstances our client cannot use- 
fully attend the meeting he has been called up- 
on to attend. We are, however, instructed to 
write that if the mesting of the caste passes any 
resolution against our client, the same will be 
improper or invalid, and will not bind our 
client, and that our client will hold you and 
other members of the caste responsible for the 
same. Without prejudice to his strict rights, how- 
ever our client is prepared to attend a pro- 
perly convened meeting of the caste or a pro- 
per Oommittee duly appointed, provided the 
resolution excommunicating our client alread” 
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passed ex parte is set aside and provided all 
‘matters are considered justly and impartially,” 
The caste appear tohave treated the 
plaintiff's refusal to attend the meeting of 
the Committee and the meeting of May 12, 
as a defence of the caste upon his part. 
But it is to be noted that the plaintiff did 
in this letter offer to attend a properly 
convened meeting or a duly appointed 
Committee provided that the resolution of 
excommunication was withdrawn. The 
‘plaintiff did not attend the meeting of the 
caste held on May 12. The proceedings 
at that meeting are set out in the minutes, 


Ex. 7. The first resolution was in the 
following terms: 
“The girl betrothed to Sha, Vanmali Kurji 


having been married in spite of her standing 
‘“betrothal with him, and Sha. Vanmali Kurji, 
having stated to the caste that Sha. Ramji 
Motichand and Devchand Tricumji were abettors 
from the very beginning in the matter, the caste 
in its public meeting held on May 2, 1931, 
considered the matter and resolved to stop com- 
munal intercourse with both of them. The caste, 
however, appointed a Committee of seven persons 
and gave both of them an opportunity of sub- 
mitting before it their defence if any, in the 
matter of this offence. They, however, did not 
appear before the Committee and onthe contrary 
sent notices through solicitors alleging _ that the 
caste and the Committee were illegal. In spite 
of that the Committee adjourned the matter till 
‘today’s meetingand gave the said two persons 
a notice in writing calling upon them to attend 
‘to-day’s meeting and give an explanation. They, 
however, did not attend the meeting and Sha. 
Ramji Motichand gave a notice through solici- 
tors. Under these circumstances the caste owing 
to their insulting conduct holds them to be real 
offenders and unanimously resolves to-day as 
follows: ‘The caste confirmed to-day the re- 
solution dated May 2, 1981, stopping communal 


intercourse with them and directs the joint 
Managers to give immediate effect to the said 
resolution. It further resolves as follows: 


Should any steps be taken onbehalf of the ofen- 
ders against the caste or ‘any) responsible mem- 
bers of the caste, then the Managers are au- 
thorised to incur expenses out of the caste fund 
for defence.” 

With regard to this resolution, it is to 
be observed that no evidence was called 
before this meeting in reference to the 
charge against the plaintiff, and that the 
meeting merely acted upon what had taken 
place previously and "confirmed to-day the 
resolution dated May 2, 1931 stopping, 
communal intercourse with them.” It has 
been contended on behalf of the defend- 
ants that this resolution passed on May 12, 
was the first effective resolution of excom- 
munication. If this beso, it is difficult to 
see why the word “confirmed” was used. 
‘Moreover, if this resolution passed on 
May 12, was in itself a resolution of 
excommunication passed for the first time, 
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there was certainly no evidence adduced 
before that caste meeting in reference to 
the charge against the plaintiff, and no 
proper materials upon which the resolution 
could have been passed. The contention 
on behalf of ihe plaintiff is that the 
resolution was in truth and in fact what it 
purports to be, namely a resolution con- 
firming the resolution passed at the meet- 
ing of May 2, and that inasmuch as that 
resolution was void, having been passed at 
a meeting at which he was not present, 
and in respect of which he had admitted- 
ly received no notice of any charge, this 
subsequent resolution was also bad. In 
my opinion, this was merely a confirming 
resolution, and the plaintiff's contention is 
right. The second resolution passed pro- 
vided that no member of the caste should 
have communal intercourse with the 
plaintif and Devchand Tricumji, and a 


Committee was appointed to keep a per- 


petual watch. Next it appears from the 
minutes that the evidence of the priest 
Manishanker Shibshanker was taken to the 
effect that notice of the meeting for May 2, 
was given to the whole caste throught the 
priest, and that he, Manishanker Shiv- 
shanker. personally went to the plaintiff 
and Devchand Tricumji and gave them 
notice of the meeting in accordance with 
the rules. The recording of this evidence 
again shows that it appears to be the 
practice in matters of importance to record 
the evidence given before the caste meet- 
ing. 

Thereafter a printed circular, Ex. A, 
was sent out to all the members of the caste 
in Bombay and wupcountry relating to 
the excommunication of Pitamber Valji, 
Bhurabhai Nathoo’s widow, Amritlal and 
Amichand, Girdharlal and the plaintiff 
and Devchand Tricumji. The minutes of 
all the material meetings are referred to 
in that circular but not the minutes of the 
meeting of April 25, 1931, Ex. 3. It has 
been contended on behalf of the plaintiff 
that the omission from this circular of 
any reference to those minutes throws a 
doubt upon the genuineness of the minutes. 
I do notthink that there is anything in this 
point. No resolution of excommunication 
was passed at the meeting of April 25 and 
it will be seen from the concluding words 
of the circular that a hope is expressed 
that the person to whom it is sent “will 
take the trouble to see that the aforesaid 
minutes are given effect to in your village 
and also in the neighbouring villages.” 
As there was nothing to give effect toin the’ 
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minutes of April 25, 1931, Ex. 3, it was, in 
my opinion, clearly unnecessary to set those 
minutes in this circular. The plaint in 
this suit was filed on July 13, 1931. It sets 
out the more material matters hereinbefore 
mentioned, and it ja unnecessary to refer 
to itindetail. But I think it necessary 
briefly to referto such parts of the plaint 
and written statement as contain the rival 
contention of the parties as defined in the 
pleading. Para. 7 of theplaint gives the 
plaintiff's version of what took place at the 
meeting of April 25, namely that: 

“Several members of the said caste raised doubt 
whether the said Bai Shanta was betrothed to the 
said Vanmali Kurjiatall. As there was a free fight 
between some members of the caste, the plaintiff left 
the meeting. The defendants have suppressed the 
minutes of the said meeting." 

There is not a word in para. 7 of the writ- 
ten statement suggesting that any speeches 
were made attacking the plaintiff,or that 
the conduct of the plaintiff was considered 
at the meeting. It is alleged in this para- 
graph that the meeting accepted the Report 
of the Committee that Shanta was properly 
betrothed to Vanmali Kurji, and resolved 
that if the brothers of Shanta desired to 
make any defence, they were at liberty to 
do so at the next meeting ‘which was fixed 
‘for May 2,193], In para. 8 of the plaint it 
is alleged that the plaintiff took no part in 
Shanta’s marriage, and did not render 
assistance to any of the parties connected 
with the said marriage. In para. 8 of the 
written statement the defendants say that 
‘Shanta was married to Girdharilal in breach 
of the betrothal with Vanmali Kurji, and 
that the plaintiff took an active part in 
bringing about the marriage of Shanta with 
Girdharilal, and rendered all assistance 
therein. It is not alleged in this paragraph 
that the plaintiff was present at the marri- 
age. In para.9 ofthe plaint it is alleged 
that on May 3, 1931, the plaintiff came to 
know that the defendants held a meeting of 
the caste on May 2, 1931, and purported to 
pass a resolution to excommunicate among 
others the plaintiff on the ground that the 
plaintiff had assisted in the marriage, and 
that the plaintiff subsequently learnt -that 

at the said meeting it was resolved to 
appoint a Committee to hear the defence 
-of the plaintiff and others who were ex- 
communicated. In para. 9 of the written 
statement the defendants say that since 
April 25, 1931, the plaintiff was aware that 
the next meeting was fixed for May 2, 1931, 
and that the plaintiff was informed through 
the Gor of the caste, which is the usual 
' method of giving intimation of caste meet- 
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ings, that a caste meeting would be held on 
May 2. Thereis no denial in this para- 
graph of the allegation made in para. 9 of 
the plaint that the caste had on May 2 pur- 
ported to pass a resolution to excommunicate 
the plaintiff. Para. 10 of the plaint begins 
with an allegation that allthe three meet- 
ings (i.e. of April 17 and 25 and May 2) 
were not properly convened as they were 
not called by the President of the caste. 
This allegation was abandoned at the trial. 
The paragraph then states : S 

“The plaintif further says that no notice was given 
to him of the said meeting of May ?, nor any com- 
plaint made against him with regard to the said 
marriage. The plaintiff further says that the charge 
brought against him of having assisted at the said 
marriage was falseand malicious and that the defen- 
dants acted maliciously in getting the said caste to 
excommunicate the plaintiff. The plaintiff furthér 
says that the action of the said caste in excommuni- 
cating the plaintiff without giving him any notice or 
without hearing him was against the rules of natural 
justice,” 


The material part of para.10 of the writ- 


‘ten statement is as follows : 


“The defendants deny that the plaintiff had no 
notice of the meeting of May 2. The defendants 
further deny that the plaintiff had no notice of the 
complaint made against him, The defendants deny that 
the charge brought against him of having assisted 
the marriage of the said Shanta was false or malici- 
ous. The defendants deny that they got the caste to 
excommunicate the plaintiff, The defendants say 
that the caste passed the said resolution as they were 
entitled todo. The defendants deny that they -acted 
maliciously in the matter. The defendants further 
deny the rest of the allegations made in the said 
paragraph. The defendants further say that asa 
matter of fact the plaintiff was aware on May 3, on 
his own allegation that if be had any explanation-to 
give, the caste had appointed a Oommittee to hear . 
him on their behalf,” A 

At the hearing, Mr, M, V. Desai for the 
plaintiff conceded for the purposes of the 
suit only that the defendants did not act 
maliciously as alleged in para. 10 of the 
plaint, It isimportant to observe that the 
plaintiff alleged that the charge against 
him wasthat of assisting at the marriage, 
and that this is not denied, and it is clear 
that this was the only charge. This is ma- 
terial upon the question whether any caste 
offence was in fact committed even if the 
plaintiff did assist the marriage, Further 
para. 10 of the plaint refers to excommuni- 
cation of the plaintiff at the meeting of 
May 2, and it is not suggested in para, 10 
of the written statement that the resolution 
passedwas notone of excommunication. 
Para. llof the plaint refers to the letters of 
May 4 and 5, andto the fact fact that in 
the letter of May 5, the plaintiff called upon 
defendants Nos. 2 and 3 to supply him with 
a copy of the resolution passed at the meet- 
ing of May 2, Para. 11 of the written state. 
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ment admits the correspondence, and says 
that the plaintiff challenged the jurisdic- 
tion of the caste and the Committee, andthe 
Committee desired that the matter should 
be placed before the meeting of the caste 
for May 12. Itis further alleged that if the 
plaintiff required copies of the minutes of 
the.caste meeting, he should have applied 
to the caste according tocustom. 

Paragraph 13 of the plaint refers to the let- 
ter of May 10, and the circular for the meet- 
ing of May 12, and the plaintiff’s solicitor’s 
letterof May 11. It alsorefers to the fact 
that the plaintiff had expressed his willing- 
ness to attend a meeting of the caste if 
properly convened or to appear before a 
Committee duly appointed by the caste if 
the ex parie excommunicalion made on May 
2 was rescinded. Para. 13 of the wrilten 
statement admitsthe correspondence, and 
says that as the plaintiff took up a defiant 
attitude, and failed to attend the meeting 
of the caste, and made unjustifiable con- 
ditions, the caste proceeded with the matter 
on May 12, and passed a resolution excom- 
municating the plaintiff. In reference to 
this, it isto be observed that according to 
-the minutes of the meeting of May 12, Ex. 


7, the caste “confirmed” the reso- 
‘lution passed at the meeting of 
May 2, Para 14 of the plaint states that 


it appears that a meeting of the caste was 
held on May 12,1931, and decided that the 
plaintiff insulted the caste by sending a 
solicitors’ letter, and confirmed the resolu- 
tion alleged to have been passed on May 2, 
1931. In para. 14 of the written statement 
the defendants say that the plaintiff having 
aided in giving Shanta in marriage to 
Girdharlal in breach of the betrothal, and 
on the other grounds mentioned in the 
resolution, confirmed the resolution passed 
on May 2, As to this, itis to be observed 
from the record of the minutes of the meet- 
ing, Ex. 7, that theother grounds here re- 
ferred to appear to be failure of the plaintiff 
to attend the meeting and give an explana- 
tion, and the sending of a notice through 
the solicitors, which the caste regarded as 
insulting conduct, inconsequence of which 
the caste heldthe plaintiff to bea real 
offender. Para. 15 of the plaint sets out 
the plaintiff's contention in regard to the 
meeting of May 12, and is as follows: 

“The plaintiff saya that the said meeting was also 
not convened duly according to the practice of the 
said caste and was illegal. The plaintiff further says 
that neither the defendants nor anyone on behalf of 
the said caste furnished the plaintiff with a copy of 
the specific complaints made against the plaintif or 


with acopy of the resolution alleged to have been 
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passed at the said meeting on May 2, 1931, nora 
copy of the Report of the said Committee. The plain- 
tiff further says that the defendants failed and 
neglected to comply with the reasonable demand 
made by the plaintiff by his said letter. The 


- plaintif further says that the circular convening a 


meeting of the caste on May 12, 1931, was misleading. 
The plaintiff says that the conduct of the said caste 
in confirming the resolution of May 2,1931, was 
against the rules of natural justice.” ; 

These allegations are dealt with in para. 
15 ofthe written statement, which is as 
follows : 

“With reference to para. 15 of the plaint, the de- 
fendants deny that the meeting of May 12 was not 
properly convened. The plaintiff was well aware of 
the practice of the caste that copies of the resolutions 
of the caste or a Oommittes thereon can only be 
obtained by an application made at the caste meeting. 
The plaintiff was well aware that it was not within 
the powers of the managers tofurnish copies of these 
resolutions. The plaintiff was well aware of the 
charge made against him, The defendants say that 
the proceedings of the meeting of May 12 were regular. 
The defendants deny each and all the allegations 
made in para. 15 of the plaint.” 

Paragraph 16 of the plaint refers to the 
issue ofa circular intimating to all the 
members of the caste the resolutions pass- 
ed. In para.16 of the written statement 
these allegations are admitted to be sub- 
stantially correct,and the defendants say 
that the action was within their power and 
jurisdiction. Paragraph 17 of the plaint 
is as follows: 

“The plaintiff says that an order of excommunica- 
tion passed by the said caste was not bona fide and 
that no proper enquiry was made into the betrothal 
ofthe said Bai Shanta with the said Vanmali 
Kurji or into the part taken by the plaintiff in the 
marriage of the said Bai Shanta with the said 
Girdharilal Ladhabhai Javeri.” ; 

These allegations are denied in para, 17 
of the written statement. Paragraph 18 
of the plaint contains an allegation of 
malice whichis no longer material. In 
paragaph 19 of the plaint, the plaintiff 


“pays: 


“The plaintiff further says that the said caste 
acted against the rules of natural justice, that 
the meetings of the caste at which the plaintiff 
was excommunicated werenot regularly convened 
and duly notified to the plaintif. The plaintiff says 
that the said order of excommunication was not in 
accordance with caste usage and rules, and was not 
in respect of avy offence ugainst any usage or rule- 
of the said caste.” 


Thisis dealt with in para, 19 of the 
written statement as follows: 

“With reference to para. 19 of the plaint, the 
defendants deny that the caste acted against the 
rules of natural justice or that the meetings of 
the caste material to this case were not properly 
convened. The defendants further deny that the 
order of excommunication is not in accordance with 
the caste usage or rules or that the same was not in 
respect of any offence against the caste usage or rules. 
The defendants say that by usage of the caste | 
no betrothal could be broken or marriage solemnized 
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in contravention thereof without the sanction of the 
caste.” 

I will now deal with the question whe- 
ther the caste followed the proper procedure 
in reference tothe plaintiff. The rules of the 
Bombay caste were put in as Ex. B. They 
were passed as long ago as October 17, 
1901, at a meeting of the caste. Rule 1 is 
in the following terms: 

“For conducting the affairs of the caste in 
accordance with the rules made by the caste, a 
managing committee of the pbelow-mentionsd 21 
gentlemen is appointed. Their names are as given 


below.” 
The names are then set out. The rule 


then continues: 

“The abovementioned 2] gentlemen will conduct 
the affairs of the caste in accordance with the rules 
made by the caste, and as regards ordinary matters 
relating to the caste which may come up before 
them, they are to consider the same and are to 
do proper justice according to the opinion of the 
majority, and as regards extraordinary matters 
involving (disputes relating to boys and girle, 
excommunication, impesition of fine upon anyone, 
and similar important matters) which may come up, 
the Committee will after considering all such com- 
plaints place them before the caste.” 
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Having regard to this rule, it has been 
contended for the plaintiff that before 
the . caste could pass any resolution against 
the plaintiff, relating to his alleged conduct 
in reference to the girl Shanta, the ques- 
tion ought to have been considered by the 
Managing Committee, and that as this was 
not done, the whole procedure adopted 
from beginningto end is bad. It has, 
on the other hand, been contended for the 
defendants that the words ‘‘after con- 
sidering all such complaints’ in the rule 
do not involve any inquiry and report, but 
merely require the Committee to consider 
the complaint with a view to determine 
whether it is an ordinary matter which 
they can deal with themselves or whether 
it is an extraordinary matter which they 
would be bound to place before the caste, 
In my opinion, this is not a correct 
interpretation of this rule, I think that 
the intention of the rule was that the 
Committee should investigate the matter 
„after giving proper notice to the person 
involved of the charge against him, and 
full opportunity of making his defence, and 
that the Committee should then place the 
matter before the caste with their recom- 
mendation. It is obviously a very difficult 
matter for a large caste meeting to hear 
detailed evidence and investigate a com- 
plaint, and Ithink that this rule was 
intended to provide that in the first in- 
stance the duty of investigation should be 
undertaken by the -Committee. I was 
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referred to a judgment of the Appeal 
Court in Ratansey v. Meghji (1), where the 
Appeal Court held that as the Mahajan 
entered into the enquiry in the first in- 
stance, although the rule ofthe caste re- 
quired an enquiry by a Committee, the 
excommunication of the plaintif was 
invalid. In that case the rulein question 
was as follows: 

“If it is found that any member or family of 
the Mahajan has committed any offence whatever 
with reference to the community, then such member 
or family will be called before the meeting of the 
Managing Committee for inquiry, and if the aforesaid 
Committee finds anyone guilty after giving him full 
opportunity to defend himself and after fully 
considering every matter, then proper punishment 
will be meted out to him with the consent ofthe 
Mahajan.” 


That rule was of course expressed in 
different terms from the present rule, and 
contains the words ‘‘for inquiry.” But the 
rule in the present case, though differently 
expressed, was passed with the same object 
and intention, and as the procedure therein 
indicated has not been followed, the 
plaintiff is entitled to say that he has not 
been properly excommunicated—even if the 
excommunication could stand upon other 
grounds. The defendants have submitted 
that thisrule is a dead letter, inasmuch 
as no Managing Committce has been in 
existence for a large number of years. 
But sub-r. (6) of r. 1 provides for an election 
of members to the Committee of 21 being 
held every year, and if the caste have 
failed to carry out their own rules by 
electing the Committee, they cannot say 
that their failure to follow their own 
rules justifies them in adopting another 
procedure in defiance of that laid down. 
The next question is: was the offence with 
which the plaintiff was charged, namely 
aiding and abetting Shanta’s marriage, a 
caste offence? The allegation as to usage 
js contained in para. 19 of the written 
statement as follows: 

“The defendants say that by the usage of the 
caste no betrothal could be broken or marriage 
solemnized in contravention thereof without the 
sanction of the caste.” i 

Aiding and abetting a marriage is not 
mentioned. (Considering the evidence their 
Lordships held that aiding and abetting 
the marriage of a Saveli girl was not prov- 
ed tobea caste offence in Bombay and 
proceeded.) A great many authorities 
have been cited relating to inquiries into 
caste offences and to expulsion from clubs, 
They establish that there must be a 


(1) 153 Ind. Cas, 283; A I R 1934 Bom, 431; 36 Bom, 
LR 901; 7R B 224. 
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caste offence, that the rules of procedure 
of the caste (if any) must be complied with, 
that notice of the charge and ofthe meet- 
ing at which it is to be dealt with must 
be given to the person accused, and full 
opportunity afforded to him of defending 
himself, and the notice must be given to 
the members of the caste of the meeting 
and of what is intended to be dealt with 
‘at the meeting: see Appayav. Padappa 
(2), Krishnasami v. Veerasami (3) Advocate- 
General of Bombay v. David Halim Devaker 
(45 and Jagannath Churn v. Akali Dassia 
(5), as regards caste meetings and caste 
offences, and Labouchere v. Earl of 
Wharnciliffe (6) and Young v., Ladies 
Imperial Club (7), as regards clubs, and 
Maclean v. The Workers’ Union (8), a trade 
union case where many of the English 
authorities relating to domestic tribunals 
are reviewed. The requirements of natural 
justice must be complied with. If they 
have, a Court of law will notact as a 
Court of appealin reference to a decision 
of a domestic tribunal. 

I have already held that what the plaint- 
iff wes charged with was not a caste offence, 
and that the caste did not follow its own 
rules of procedure. Lest I should be 
wrong in my view ofthose matters, I will 
now consider whether the caste otherwise 
‘acted in accordance with the principles 
laid down in the abovementioned authorities, 
‘and in accordance with the principles of 
natural justice. As regards notice of the 
meeting. of May 2, I accept the evidence 
of the Gor that he gave notice tothe 
plaintiff, and I disbelieve the plaintiff on 
this point. As regards notice of the 
charge, itis conceded that no notice was 
given to the plaintiff before the meeting 
of May 2. It is contended that the plaint- 
iff must have known from what happened 
at the meeting of April 25, that his alleged 
conduct in urging Girdharilal to marry 
Shanta had keen called into question. 
But the plaintiff denies that anything of 
the kind took place at that meeting 
while he was present, Assuming that it did, 

- it does not, in my opinion, assist the defend- 
ants. It was not decided at the meeting 
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of April 25, to prefera charge against the 
plaintif at the next meeting, and the 
plaintiff did not know that a charge was 
going to be made against him at that 
meeting. Accordingly the resolution passed 
against the plaintiff at the meeting of 
May 2, was bad on that ground alone. 

l think that the resolution was also ` 
bad upon the ground that no notice was 
given to the members of the caste that a 
charge was going to be made against the 
plaintiff at the meeting of May 2. There 
was no printed circular issued in respect 
of that meeting. and there is no evidence 
that the members of the caste were in- 
formed that a charge was going to be 
made against the plaintlf. It is contend- 
ed for the defendant that the same strict- 
ness ought not to be applied to caste 
meetings as to clubs, that this is a small 
caste, and that I ought to assume that all 
the members of the caste knew about the 
breach of betrothal, and the plaintifi’s 
alleged conduct in connection therewith. 
But eventhose members of the caste who 
attended the meeting of April 25 didnot 
know that a charge was to be made 
against the plaintiff at the meeting of 
May 2, and there may have been many 
members of thecaste who did ‘not attend 
the meeting of April 25. In my opinion, 
notice that a charge of aiding and abetting 
the marriage was to be brought against 
the plaintiff at the meeting of May 2, ought 
to have been given to all the members of 
the caste. 

If Iam right in my view, that the reso- 
lution passed against the plaintiff on May 2, 
was a resolution of excommunication, and 
that that resolution was bad for the rea- 
sons which I have given, then it seems to 
me to follow that the plaintiff was en- 
titled to refuse to attend before the Com- 
mittee and at the meeting of May 12. Lest 
I should be wrong in that view, I will 
next consider whether the subsequent pro- 
ceedings were in accordance with natural 
justice. I think that the letter from the 
Joint Managers to the plaintiff dated 
May 14, was a sufficient notice to the plaint- 
iff of the charge against him. The plaint- 
iff admitted that he received that letter 
at about 4 or 4-15 P.M. on May 4, and 
that there was ample time for him to 
attend the meeting of the Committee if he 
wished to doso, and that he did not want 
an adjournment. He said that he consult- 
ed his solicitors, and was advised not 
to attend the Committee meeting. He also 
said that although he was given an oppor- 
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tunity to offer any explanation or defend 
himself at the caste meeting of May 12, 
he did not attend that meeting on the 
advice on his solicitors. He admitted that 
by that time he knew perfectly well that 
his offence, according to the caste, was that 
he had taken part in bringing about the 
marriage of Shanta with Girdharlal. 
Accordidg to the plaintiff, he knew that 
for the first time when the received the 
letter of May 4, although he did not re- 
ceive a copy of the resolution passed on 
- May 2, and a copy of the Committee’s Re- 
port, he could have attended the caste 
meeting on May 12,if he had wished to 
do so, have asked for a copy of those 
documents, and applied for an adjournment. 
But, although by this time the plaintiff 
had notice of the charge against him, I 
think that the notice which convened the 
caste meeting of May 12, was defective. 
The business specified was 

‘ submission of the Report of the Commiitee.appoint- 
ed by the caste on the date May 2, 193], and solici- 


tors’ notice received from Ramji Motichand and 
Devchand Tricunji.” 


That notice certainly did not convey to 
the caste members what the charge against 
the plaintiff was, or that if found guilty, 
he might be excommunicated. In Young 
v. Ladies Imperial Ciub (7) the Committee 
of the Club were authorised by the rules to 
suspend a member from the use of the Olub 
and to recommend her to resign, and if 
she did not do so within a certain time, to 
erase her name from the list of members, 
but it was provided that no member could 
be so suspended or recommended to resign 
unless a resolution to that effect should 
have been passed by a certain majority 
of the members of the Committee actually 
present at a meeting specially convened 
for the purpose. The notice convening 
the meeting of the Committee stated that 
the object of the meeting was “to report 
on and discuss the matter concerning (the 
-plaintiff) and Mrs. L“ Warrington, L.J., 
expressed the opinion that the notice was 
not sufficient. It has been contended for 
the defendants that by this time every 
member of the caste must have heard all 
about the charge against the plaintiff, and 
that the notice would be sufficient to con- 
vey to them that the meeting was to cone 
sider the charge against him. But when 
the conduct of a member of the caste is 
impugned, and the punishment may be ex 
communication, I think that the. question 
of notice ought not to be left in doubt, and 
that there ought to be evidence that all the 
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members of the caste received proper notice 
of the charge and of the proposed punish- 
ment, Asthe notice for the meeting of 
May 12, was, in,my opinion insufficient, I 
hold that the resolution passed thereat was 
invalid. i 

There remains to consider the question 
whether there was any evidence before thé 
caste upon which they could find the plaintiff 
guilty, and whether, if there was no 
evidence, the Court will interfere. I think 
that the authorities establish that the 
domestic tribunal must act as reasonable 
men, and not capriciously; there must be 
some evidence, upon which they come to 
their decision; if there is none, they cannot 


be said to have acted in good faith, 
and the Court will interfere: see 
Manekji v. Municipal Commissioner of 


Bombay, (9), Queen v. Owen (10), Osgood v. 
Nelson (11), Allinson v. General Council of 
Medical Education and Registration (12) 
and Leeson v. General Council of Medical 
Education and Registration (13). I do not 
think that it is necessary that there should 
be before a domestic tribunal evidence of 
the character which would be required ina 
Court of law. In Thompson v. British 
Medical Association (14), Lord Atkinson 
in delivering the judgment of the Board at 
p. 778* spokeof “legal evidence given in 
the course of the proceedings adequate to 
sustain it,” but these remarks were obiter. 
In Maclean v. The Worker's Union (8), Mau- 
gham, J., at pp. 621-622 dealt with the 
question whether a decision could be at- 
tacked upon the’ ground that there is no 
evidence upon which the tribunal could 
possibly come to its conclusion, and refer- 
red with approval to the views expressed 
by Cotton'and Bowen, L. JJ., in Leeson's 
case, (10) and quoted Bowen, D. J., as saying 


(inter alia) (p. 3844): 

“If indeed, it could be shown that nothing was 
brought before the tribunal which could raise in the 
minds of honest persons the inference that infamous 
conduct had been established that would go to show 
that the inquiry had not been a due inquiry; but if 


(9) 126 Ind. Cas. 324i; A I R 1930 Bom. 320; 32 Bom 
L R 468; Ind. Rul (1930) Bom. 420. < 

(10) (159) 15 Q B D476; 19 LJ QB 490; 14 Jur, 

53 ; 4 


(11) (1872) 5 H L 636: 41 L J QB 329, 

(12) (1891) 1 Q B 750; 63L J QB 5'4; 70 L T471; 
53 J P 549: 42 W R 289. 

(13) (188943 Oh. D 366; 59 L J Ch. 233; 38 W R 
303; 6L L T 849. 

(14) (1924) A O 764; 68 S J 518; 40 TLR 508; 131 
LT 162. . 
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there ïs no blot of that kind upon the proceedings, 
the jurisdiction of the domestic tribunal which has 
been clothed by the Legislature with the duty of 
discipline in respect of a great profession must be left 
untouched by Courts of law.’ 

I think that a duty is cast upon the Court 
to see whether there was any evidence 
upon which the domestic tribunal could 
act. I therefore propose briefly to consider 
the question. (After answering the issues in 
view of the above principles the judgment 
continued), I passa decree in favour of 
the plaintiff and declare that the excom- 
munication of the plaintiff from the caste 
is void, and that the plaintiff is still a 
member of the caste, and as such, entitled 
to all the privileges and civil rights in 
respect of the properties and funds belong- 
to the caste. I pass an injunction restrain- 
ing the defendants from preventing the 
plaintiff from exercising his rights and 
privileges asa member of the caste with 
reference to the properties and funds 
belonging tothe caste. As regards costs, 
Mr. Engineer has referred me to the case 
of Bhicoobai yv. Hariba Raghuji (15). Upon 
the authority ofthe observations made by 
Marten, J.,in regard to costs at p. 636*, 
Iam satisfied thatI can properly direct 
that the costs of both the plaintiff and the 
defendants should come out of the caste 
property. The caste is before me—this 
being a representative suit under O. J,r. 8, 


Moreover, by the terms of the resolution. 


passed by the caste on May 12, it was pro- 
vided that if steps were taken against the 
‘caste, the managers were authorised to 
incur expenses out of the caste funds. 
Unless I make an appropriate order in this 
suit, a further suit may be necessary to 
enable the defendants toreimburse them- 
selves. This being the position, Counsel 
have agreed on an orderin regard to costs 
which I make by consent, namely, that 
the plaintiff's costs between party and party 
are to be paid by the defendants and/or are 
to come out of the caste property, and after 
payment of the plaintiff's costs or after the 
defendants have set apart a sum of 
Rs. 25,000 with Messrs. Haridas & Co., 
their.attorneys, on account of the plaintiff's 
costs, the defendants costs of the suit 
between attorney and client and the costs 
which they may pay to the plaintiff are to 
come out of the caste property, Messrs. 
Haridas & Co., undertaking not to claim any 
Jien on the said sum of Rs, 25,000. 


N. Suit decreed, 
(15) 42 Ind. Cas. 9; A I R 1917 Bom. 141; 42 B 556 
19 Bom. L R 650. - - 


*Page of 19 Bom. L, R.—[Hd.] 
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CALCUTTA HIGH COURT 
Civil Appeal No. 169 of 1934 
December 13, 1934 
Gua aND BARTLEY, JJ. 
NRISHINHA KUMAR SINHA — 
APPELLANT 
versus 


DEB PROSANNA MUKHERJEE 


AND OTHERS—RESPONDENTS 

Insoluency—Receiver's application for delivery of 
mortgaged properties in custody of Court—Rejection 
of order—Appeal, if lies—Provincial Insolvency Act 
(V of 1920), ss, 28 (6), 56 (3)—Rights of secured 
creditor, if affected by order of adjudication of 
debtor—Receiver appointed for benefit of mortgagee 
—-Insolvency of mortgagor—Insolvency Court, if can 
remove Receiver so appointed, 

No appeal lies from an order rejecting an ap- 
plication by the Receiver in insolvency praying 
the Court to direct that certain mortgaged pro- 
perties in the custody of the Receiver appointed in 
the mortgaged suits, be delivered to him (the 
Receiver in insolvency). 

The right of a secured creditor to realise or 
otherwise deal with his security is unaffected by 
an order of adjudication, the equity of redemption 
only vesting in the Receiver in insolvency. Fur- 
thermore, the insolvency Court has no power under 
the law to remove a person from the possession 
or custody of property, any person whom the 
insolvent has not the present right so to remove. 
Consequently the Receiver appointed for the benefit 
of the mortgagee, and at his instance cannot be 
removed by the insolvency Oourt, the Receiver 
being a person in possession whom the insolvent 
judgment-debtor, in whose favour an order of 
adjudication was passed by the Insolvency Oourt 
has not the present right to remove. It is to the 
interest of the mortgagee decree-holder to make 
the Receiver in insolvency a party to the pending 
proceedings, and it is also required of the Receiver 
in insolvency to have himself added as party to 
the same, as the person in whom the equity of 
redemption has vested by operation of law. 

O. A. from the original order of the Sub- 
Judge, Burdwan, dated January 27, 1934, 

Messrs. Jogesh Chandra Ray, Bireswar 
Bagchi, Gopendra Nath Das and Jajneswar 
Majumdar, for the Appellant. 

Messrs. Bijan Kumar Mukherjee, Pravash 
Chandra Chatterjee, Muktipada Chatterjee 
and Bankim Chandra Mukherjee, for the Res- 
pondents, 

Judgment.—This is an appeal by a 
Receiver in insolvency; there is also an 
applicatton for revision made by him in 
the alternative, and they are directed 
agalust an order passed by the learned 
Subordinate Judge of Burdwan on January 
7, 1934, rejecting an application made by 
the Receiver praying that certain 
mortgaged-properties which are now in the 
custody of the Court, through a Receiver 
appointed by the Court, be made over to 
the Receiver in insolvency. It appears that 
in mortgage Suit No. 53 of 1922, a Receiver 
was appointed bythe Subordinate Judge 
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of Burdwan, at the instance of the mortgagee, 
plaintiff in the suit, on the ground that it 
was 

“justand convenient that a Receiver should be 
appointed for protecting the mortgaged-properties 
from being sold in auction for non-payment of Govern- 
ment demand and Jent.” 


The order appointing a Receiver was 
made on April 5, 1924, and payments 
towards satisfaction of the mortgage-debt 
were being made by the Receiver under 
the direction of the Court, from time to 
time. The mortgagor was adjudicated an 
insolvent by the District Judge of Murshid- 
abad, and the Receiver in insolvency was 
appointed by the learned Judge. There- 
upon, on September ?, 1933, the District 
Judge of Murshidabad addressed a letter 
to the Subordinate Judge of Burdwan, 
intimating that the Receiver in insolvency 
was in possession of the other properties of 
the insolvent mortgagor, and that the 
Receiver appointed by the Subordinate 
Judge should make over charge’ of the 
mortgaged properties to the Receiver in 
insolvency. On the Subordinate Judge's 
expressing the view in his letter in reply 
to the District Judge of Murshidabad, that 
the Receiver in insolvency might be 
directed to appear before him to satisfy 
him that a direction as mentioned by the 
District Judge could be given a3 a matter 
of Jaw and equity, the Receiver in insol- 
vency made an application to the Subordi- 
nate Judge of Burdwan, praying the Court 
to direct the Receiver appointed in the 
mortgage suit to deliver possession of the 
properties committed to his charge’ to him 
(the Receiver in insolvency). The applica- 
tion thus made was rejected, and hence 
this appeal and the application for revision 
in the alternative. It may be mentioned at 
the outset that there is no appeal from the 
order passed by the Subordinate Judge 
in the case before us, on January 27, 1934, 
as there is no provision either in the Civil 
Procedure Code or in the Provincial 
Insolvency Act, which could confer a right 
to appeal; and nothing has been placed 
before us in support: of the position that an 
appeal as preferred to this Court was 
maintainable under the law. The appeal 
must, therefore, be dismissed on the 
ground that no appeal lay to this Court 
from the order complained of. The case 
before us was allowed to be argued on 
the application for revision made in the 
alternative. 

The facts relevant for the purpose of 
our decision are pot in dispute, and we 
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have no hesitation in stating that we are 
in agreement with the Court below, in the 
view expressed in its judgment, that the 
mortgaged properties belonging to the 
insolvent were in the custody of that Court 
not only for the benefit of the mortgagor 
but also for the benefit of the mortgagee, 
and that it was more to the benefit of 
the mortgagee at whose instance a Receiver 
was appointed inthe mortgage-suit. The 
Receiver was in point of fact making 
payments to the mortgagee-decree-holder 
in satisfaction of the mortgage, in com- 
pliance with the direction of the Court. 
The question then arises, was the Receiver 
appointed in the mortgage suit a person 
who could be removed by the insolvency 
Court? 

The answer to that question isto be found 
in the provision contained in s. 28 (6) and 
s. 56 (3), Provincial Insolvency Act. The right 
of asecured creditor to realise or otherwise 
deal with his security is unaffected by an 
order of adjudication, the equity of redemp- 
tion only vesting in the Receiver in 
insolvency. Furthermore, the insolvency 
Court has no power under the law to 
remove a person from the possession or 
custody of property any person whom the 
insolvent has not the present right so to 
remove. The conjoint effect of the two 
statutory provisions referred to above is 
that the Receiver appointed for the benefit 
of the mortgagee, and at his instance in the 
year 1924, cannot ke removed by the 
insolvency Court, the Receiver being a 
person in possession whom the insolvent: 
judgment-debtor, in whcse favour an order 
of adjudication was passed by the insol- 
vency Court in the year 1933, has not the 
present right to remove. It may be 
noticed in this connection that as between 
the right of possession ofa Receiver and 
of the assignee of the same estate under 
subsequent proceedings in bankruptcy, the 
doctrine of the English Chancery is that 
the appointment of the Receiver will not . 
be superseded, nor his possession defeated 
by the bankruptcy proceedings. The 
Receiver first appointed by the Court is 
entitled to possession, and the assignee in 
bankruptcy is” required to surrender posses- 
sion to him: (see Highon Receiver, Edition 4, 
page 184; and Skip v. Harwood (1). As 
Lord Hardwicke observed in Skipv. 
Harwood (1) a judgment-creditor has no 
preference under commission.of bankruptcy, 
though execution has been taken out if not 
actually executed; but then a commission 

(1) 3 Atk 564, 
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of bankruptcy cannot supersede a decree ot 
Court for a Receiver. In the above view of 
the case, the order passed by the Court 
below rejecting the application of the 
Receiver in insolven¢y for directing the 
Receiver appointed by the Burdwan Court, 
in 1924 in mortgage Suit No. 53 of 1922, to 
deliver possession of the mortgaged pro- 
perties to him, must be upheld. ; 

It is not necessary to discuss the rights 
of the Receiver in insolvency. in the case 
before us any further, but as has been 
observed by their Lordships of the Judicial 
Committee in Kala Chand Banerji v. 
Jagannath Marwari (2), itis plain that the 
rights of a secured creditor over a property 
is not affected by the fact that the mort- 
gagor has been adjudicated an insolvent; 
that does imply that an action against 
the insolvent may proceed in the absence 
of the person to whom the equity of 
redemption has been assigned by operation 
of law. To him must be given the opport- 
unity of redeeming the property. It is, 
therefore, to the- interest of the mortgagee- 
decree-holder to make the Receiver in 
insolvency a party to the pending proceed- 
ings, and it is also required of the Receiver 
in insolvency to have himself added as 
party to the same, as the person in whom 
the equity of redemption has vested by 
operation of law. In the result, the appeal 
is dismissed, and the application for revi- 
sion is rejected. There is no order as to. 
costs in this case. : 

Appeal.and Revision rejected. 


N. - 
_ (2) 101 Ind. Cas. 442; AIR 1927 P O i03; 51 I 
_ “A190; 54 Oal 595 (P O), 





: . LAHORE HIGH COURT 
First Civil Appeal No, 1271 of 1932 
; February 27, 1935 
; Monro anD Ranai Lat, JJ. 

HARNAM DAS—PxtitionER—APPELLANT 
aa caren versus 
- RUR SINGH AND OTAERS— OBJEOTORS— 

; RESPONDENTS 

_ Sikh Gurdwaras Act(VIII of 1925), s. 16 (2) Gii— 
Essentials to establish that institution is Sikh Gurd- 
wara—Lvidence ihat it was used for public worship 
by Sikhs—Whether suficient—Inference that it was 
established for public worship, if arises. 

“+ The questions whether the institution was esta- 
blished for use by Sikhs for the purpose of public 
„worship and whether it was used for such worship 
‘by Sikhs are two -distinct questions. In order to 
establish that an “institution is a Sikh Gurdwara 
it is not sufficient to produce satisfactory evidence 
on the sscond question only and ask the Oourt 
fo infer. that the institution was established for 
the purpose of public worship, 


Cd 


HARNAM Dag v. 


. petitioner was an _ office-holder 


rue sine (LAH) . i571 6- 


Held, on the evidence, that Dera Bawa Dopebr . 


Das, situate at Gurm tahsil, District Ludhiana, 
was not founded for public worship. 


F. O. A. from the decree of the Sikh 


Gurdwaras Tribunal, Lahore, dated June. 


20, 1932. 

Messrs. Badri Das and Vishnu Datta, for 
the Appellant. 

Messrs. Charan Singh, Gurcharan Singh 
and Yash Pal Gandhi, for the Respondents. 

Monroe, J.—This is an appeal from a 
decree of the Sikh Gurdwaras Tribunal by 
which it has been declared that Dera Bawa 
Dopehr Das, situate at Gurm Tahsil and 
District Ludhiana, is a Sikh Gurdwara. 


The ground of the decision was that s. 16- 
(2) (iii) applied. The issues were raised. 


before the Tribunal:— 


1. Ought the institution in dispute to be declared : 


a Sikh Gurdwara ? 
2. Have the petitioners locus standi to put in the 
present petition ? 
The second issue was not decided by 
the Tribunal, which purported to try the 


first issue (the main question) as “a pre- 


liminary issue.” 


Before us, after the first question had ` 
been argued by Counsel for the appellant, , 


a preliminary objection was raised by 


Counsel for the respondent that the appeal. 
could not be heard without a finding on’ 
the second issue. I pass over the fact that- 
this point was not taken at the time it’ 


ought to have been, namely, before the, 
appellants’ case was opened; I think that. 
there is nothing in the objection, even 
though an issue was framed. The refer- 


ence to this question in the written state-. 
ment of the respondent isin a preliminary 


objection in which it is not alleged that on the 
facts the petitioner is not an office-holder; 
what is said is that he cannot be an office- 
holder because he alleges in his petition 
that the institution is his residential house; 
this is an argument, not a pleading of facts 
and in my opinion, the issue whether the 
was not. 
properly raised by the written statement; 
and the respondents were not entitled to 
call evidence on this issue. Accordingly, 
we disallowed the preliminary objection. 
I may add that, in my opinion, the objec- 
tion was on the merits wholly untenable; 
the record shows that whatever the nature’ 
of the institution the petitioner is an here- 
ditary office holder and the sending of the 
case back for a further trial on this issue’ 
would have involved’ unprofitable delay 
and expense, I think that in raising this, 
objection on the appeal the learned Counsel’ 
was ill-advised, 


v 
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On the main issue two questions arise (a) 
whether the institution was established for 
use by Sikhs for the purpose of public wor- 


-ship and (b) whether it was used for such 


worship by Sikhs. Ihave had oceagion to 


point out before ihat these are two distinct . 


‘questions. In order to establish that an 
institution is a Sikh Gurdwara it is not 
sufficient to produce satisfactory evidence 
on the second question only and ask the 
Court to infer that the institution was 
established for the purpose of public 
worship. In the present case, there is, in 
my opinion, no evidence on which the 
Court can hold that the institution was 
founded for the purpose of public worship. 
It was admitted in argument and it is 
stated in the judgment‘delivered by the 
Tribunal that thereis no direct evidence, 
but it is said that there is circumstantial 
evidence of the purpose of the foundation 
of the institution; and the respondents rely 
on three documents, Iixts. O. 2, O. 3 and 
O. 7, which were prepared at a muafi 
-inquiry in 1850, All that these documents 
show is that some 70 or 80 years before a 
grant was made in favourof the Manager, 
Ram Parkash, who was in 1850 in charge of the 


‘institution, makes contradictory statements 


on the subjects saying at one time that 
the grant was'made to Gurbakhsh Das and 


‘at another to Dopehr Das, who was possibly 


the founder of the institution. The grant 
was given, according to -the evidence 
afforded by these documents, for the main- 
tenance of a langar; and there is no sug- 
gestion that the purpose of the grant, 
much less the original foundation was for 
public worship. It is established by. the 
documents that in 1850 Guru Granth Sahib 
was recited in the institution, but itis also 
shown that there was a considerable 


“number of resident fagirs—there is nothing 


-to show that even in 1850 there was public 
worship. The question which arises in 
this case is not as the member of the 
Tribunal who wrote the judgment seems 
to have thought whether the mode-of wor- 
ship in the institution was a Sikh mode or 
an Udasi mode, but whether the institu- 
tion was founded for public worship, In 
my opinion, it is not a justifiable conclu- 
sion from the evidence that the foundation 
‘was for pablic worship. Other purposes 


‘can be suggested equally consistent with 


the evidence, and equally probable. 
Accordingly, I would allow the appeal 
with costs in both Courts. 
Rangi Lal, J.—I agree. 
N. Appeal allowed. - 
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MADRAS HIGH COURT 
Special Bench 
Original Petition No. 128 of 1933 
December 12, 1934 
Beastey, C. J., RAMESAM AND Kring, JJ. 
SOUTH INDIAN INDUSTRIALS, Lro, 
MADRAS — PETITIONER 

š Versus 
COMMISSIONER or INCOME-TAX, 
MADRAS— RESPONDENT 

Income Tax Act (XI of 1922), ss. 10, 24—Com-. 
pany—Right to carry on several distinct and 
separate businesses—Question whether they are 
interlocked is one of fact—Company having five 
separate businesses—Four of them ceasing to be run 
—Company, tf can set off losses incurred by them 
against income in business continuing to run. 

A Companycan carry on several distinct and 
separate businesses and it must always be a ques- 
tion „of fact whether those businesses are separate 
businesses or whether they are so interlocked with 
the main chief business of the Company as to be 
really one business. . 

The assessee Company originally carried on 
five separate businesses independent of each other. 
In the accounting year, four of the businesses 
ceased to be carried on and the Company claimed 
to set oft the losses in those businesses against the 
income in the business which wascarried on: 

Held, that the assessees were not entitled to adopt 
this course as s. 10, Income Tax Act, only deals 
with businesses which are being carried on_ and 
not businesses which have ceased to be carried on, 
Oonsequently, the assessees were not entitled to 
set-off the losses as claimed by them which wera of 
a capital nature against the income from dividends, 
Arunachallam Chetty v. Commissioner of Income-tax 
Madras (1) commented upon Scales v. George Thomp- 
sond& Co (2), applied. Commissioner of Income-taz, 
Madras v. Sidha Gowder & Sons (3) and Commis. 
stoner of Income-tax, Madras v. Best & Co, Madras 
(4), referred to. ; p gun 

Mesers. K. V. Krishna. Swami Ayyar, V., 


Rajagopala Ayyar and T.V. Ramayya, fór | 


the Assessee. — 

Mr, M. Patanjali Sastri, 
sioner of Income-tax. 

Beasley, C. J—The 
us is: ; i 

“Whether there was sufficient legal evidence -to 
justify the Income tax Officer's finding that during 
the year of account the Company carried on no 
business within the meaningof `a. 2 (4), Income Tax 
(XI of 1922), and that the losses claimed by the 
Oompany were of a capital nature and could not be 
set off against the income from dividends”. i 


for the Commis- 


The assessee Company is a Limited 
Qompany registered in 1904 under the 
Indian Companies Act. The main objects 
of the Company as set outin its Memo- 


randum of Association are; (1) to acquire 
and carry on the business then carried on 
by the Chittivalsah Spinning and Weaving 
Company, Limited. at Chittivalsah; (2) to 
acquire and carry on the business then 


‘garried.on by the Madras Portland Cement 


and Tile Works, Ltd, at Madras and 


Bangalore, and (3) to acquire and.carry on 


* 
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the business then carried on by Messrs. 
Arbuthnot & Company, Madras, including 
(a) Cement Works in Calcutta, (b) Rice 
Mills at Needamangalam and Tirnvalut 
and (© Reliance Foundry at Madras. 
There is also another object set out in its 
Memorandum of Association, namely, to 
take or otherwise acquire and hold shares 
in any other Company having objects 
altogether or in part similar to those of 
the Company or carrying on any business 
capable of being conducted so as directly 
or indirectly to benefit the Company. In 
pursuance of this last mentioned provision 
the Company purchased a large number of 
shares in the Chittivalsah Jute Mills Com- 
pany, Limited, receiving in the shape of 
dividends during the year of account 
Rs. 1,40,000. Against that sum the assessees 
claimed to set off Rs. 1,59,489-1-5 being the 
tctal loss alleged to have heen sustained on 
the Vellore Rice Mills, Cement Works, 
City Brick and Tile Works, Reliance Rice 
. Mills and Reliance Engineering Works and 
‘ including an amount of Rs. 37,015-0-2 as 
depreciation. A net loss of Rs. 19,470-13-5 
was thus arrived at from which a sum of 
Rs, 14,482-12-0 was deducted being income 
tax on dividends, the loss returned being 
_ Rs,-4,988-1-5. In pursuance of ‘its objects 
the Company acquired and carried on 
various busineses until the year 1923. In 
that year, the Imperial Bank of India to 
which the Company owed large sums of 
money applied to the High Court for the 
winding up of the Company and as a result 
the several businesses were, under the orders 
of the High Court, taken over and conduct- 
ed.by the Official Liquidator till 1925. 
Then, by.consent, the liquidation proceed- 
ings were withdrawn and the Company 
- tried to resume its activities with an in- 
crease of its share capital but apparently 
without success. Irom that year onwards, 
the Income-tax Ccmmissioner finds that 
the Company was existing merely to 
dispose of its various concerns to their best 
advantage before closing down finally, and 
the letters referred to by him clearly sup- 
port such a finding. It isclear that, with 
regard to the business in respect of which 
the assessees claimed to set of the respective 
losses no trade was donein them since Nov- 
ember 1925 except the sales of old stock 
during the year of account amounting to 
Rs. 260 in the Madras Cement Works and 
Rs. 1,806 in the City Brick and Tile Works, 
Bangalore. No purchase was made or any- 
thing manufactured during this year. On 
the contrary, itis admitted that no busi- 
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ness whatsoever was carried on except the 
saleof the old stock already referred to, 
The loss of Rs. 1,59,489-1-5 was made up of 
payment ofinteress} on moneys borrowed, 
depreciation on the machinery and 
building, bad debis written of, lossin 
revaluation of closing stock due to deterio- 
ration and establishment and miscellaneous 
charges of the various concerns. The Com- 
pany, however, continued to retain its hold- 
ing of shares in the Chittvalsah Jute Mills 
Company, Lid., and to that extent the 
Company was undoubtedly carrying on 
business, and this isnot disputed by the 
Commissioner of Income-tax. What 
however is contested by himisthe conten- 
tion that the assessees are entitled to set off 
against dividends received from the Chitti- 
valsah Jute Mills Co., Ltd., the loss in the 
other concerns already referred to, as, in his 
opinion the assessees had ceased to carry on 
the business of those concerns and had 
sustained no “loss of profits or gains" which 
could be set off under s, 24 or otherwise 
against the other income. The assessees 
both before the Commissioner and before us 
relied upon the Full Bench decision of this 
High Court in Arunachalam Chetty v. 
Commissioner of Income-tax, Madras (1). 
There the trader having two branches in his 
trade, viz., a cloth businesss and a banking 
business, carried on both, each with borrow- 
ed capital and, as the cloth business ended 
in a loss, he had toclose it in 1924 and all 
that portion of the borrowed capital which 
was sunk in the cloth business was lost 
before 1924; and the trader having had to 
pay interest on that lost capital in 1924-25, 
the year of assessment, claimed deduction 
therefor from ths assessable profits of his 
remzining banking business for the year 
31924-25. 

It was held that though the branches 
were distinct, the trade was one and though 
the lost capital was not available for usein 
the trade, namely, the banking business, in 
the year of assessment, the interest paid 
on it should be deducted under s. 10 (2) 
(iii) Income Tax Act. The facts were that 
the assessees were a Nattukottai Chetty firm 
trading under the Vilasam of A. L. A.R, 
their primary business being the usual 
Nattukottai Chetty business of banking and 
money-lending. Under the style of Rama- 
swami & Co., they also traded in piece- 
goods in Madras, That business was 
unsuccessful and when closed-down in 1924 

(D 112 Ind. Cas. 697; A I R 1928 Mad. 1229; 52 


M296; (1928) M W N 510; 55M L J 600; 28'L W, 
616 (F. B.) 
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had sustained a loss of Rs. 11,00,000 odd. It 
was found by the Commissioner of Income- 
tax that the business of Ramaswami& Co., 
was quite separate and disiinct from that 
of A. L. A. R. The Full Bench of which I 
was a member however did not agree with 
this finding and held that it was nota 
Separate business but only a branch of the 
same business and the finding of principle 
arrived at is upon that basis and that basis 
alone. As I was a member of that Bench, 
Iam free to express my opinion which is 
that the finding of fact of the Income-tax 


Commissioner ought to have been accepted _ 


and that the view of Coutts-Trotter, O. J., on 
this question of. fact, with which of course 
I agreed, was erroneous. I now think 
that we were mistaken in holding that the 
piece-goods business which was carried on 
under a different name and a different 
place was only a branch of the banking 
business because Iam now satisfied that 
those two businesses were separate and 
distinct. 

I think that the examples given by 
-Coutts-Trotter, C. J., on p. 299* 
are not quite happy ones. This decision 
can only be taken as applying the 
principle to cases where the businesses are 
not separate. Whatis the positionin the 
present case? Thefallacy underlying the 
assessees’ argument is that because a Com- 
pany carries on several concerns those con- 


cerns are all one business, namely, the Oom- . 


pany’s business. That is notso. A Company 
can carry on several distinct and separare 


businesses and it must always bea ques- - 


tion of fact whether those businesses are 
separate businesses or whether they are so 
interlocked with the main chief business 
of the Company as to be really one 
business, for example, a Railway Company 
carrying on a steamboat business in con- 
nection with its railway. This distinction 
has been recognized in cases under the 
Income Tax Acts in England. One of these 
is Scales v, George Thompson & Co. (2). 
There the respondent Oompany was in- 
‘corporatedin 1995 to take over as going 
concernthe business of George Thompson 
and Co., shipowners, ship and insurance 
brokers, underwriters and merchants. As 
regards their underwriting business, the 
firm had been represented by two of their 
partners who acted on behalf of the 
partnership as “names” or members of a 
syndicate whose credit was’ used by an 
underwriting agent in underwriting risks 
(2) (1929) 13 Tax, Cas, 83. : 
*Page of 52 M.—[#d,] areas 
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at Lloyd's. The monetary deposit mad® 
at Lloyd’s in respect of these two partners 
was transferred tothe Company, but since 
Lloyd’s willnot recognize a Company asa 
name these two partners continued to act 
as nominees and agents of the Company 
to which all underwriting profits were 
handed over, the Company being responsi- 
ble for any losses. These profits were brought 
into the Company’s accounts with those of 
the restof their business. In 1919 one 
of these nominees retired and in 1920 the 
other died, whereupon the underwriting 
business ceased. The Oompany claimed 
that the underwriting business wasa busi- 
ness separate from their other activities 
and that it should be treated as a separate 
business in computing their liability. The 
Special Commissioners allowed their ap- 
peal. It was held by the High Court 
that the question was one of fact and that 
there was evidence on which the Commis- 
sioners could come to their decision. 
Rowlatt, J., in his judgment says: 

“This Company carried on - the business of 
underwriting. It also had a fleet of steamers. I 
cannot conceive two businesses that could bemore 
easily separated than those two..... One does not 
depend upon the other; they are not interlaced; 
they donot dovetail into each other, except that 
the people who are in them know about ships; but 
the actual conduct of the business showa no dovetail: 
ing of the one into the other at all. 
stop the underwriting; it doss not affect the ships. 
They might stop the ships and it does not affect the 
underwriting.” : . 

The same observations 
tothe present case 
Oompany could cease any one or more of 
its activities without stopping the others 
and without getting rid of their share 
holding inthe Chittivalsah Jute Mills Co., 
could get rid of 
their Chittivalsah Jute Mills shares with- 
out stopping any of the other concerns: 
Cases like the present are dealt with ia 
Commissioner of Income-tax, Madras v. Sidha 
Godwer & Sons (3) and Commissioner of 
Income-tax, Madras v. Best & Co., Madras 
(4). The five concerns in question here 
were separate businesses and, if those 
businesses had been carried on during the 
year of account, the profits and gains of 
each of them separately would have been 
arrived at under s. 10.(1) and (2) of the 
Act after making the allowances given in 
sub-s. (2); and the loss, if any, in any one 

2 3; AIR 1932 Mad. 375; 55 
ae de an Fis. (iba) MW N G10; tea, ee 
(1932) Mad. 432; 35 L W 806, 

(4) 188 Ind, Gas,485; A IR 1932 Mad. 434: 55 M 
832; 63 M L J 15 Ind, Rul, (1932) Mad, 581; 36 L W 
1; (1932) N W N 754, 
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equally well. The 
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or more of the businesses thus arrived at 
would unders. 24 ofthe Act, beset off against 
the profits and gains of the more successful 
businesses arrived at in the same way 
and the aggregate income computed. But 
the assessees are not entitled io adopt 
‘ this coursein the present case because 
- s.10 only deals with businesses which are 
being carried on and not businesses which 
` have ceased to be carried on asis the 
. case here. For these reasons the assessees 
are not entitled to set-off the losses as 
claimed by them which were of a capital 
- nature against the income from dividends. 
The question propounded must, therefore, 
- be answered accordingly. Costs to the Com- 
missioner of Income-tax Rs, 250. The 
: question in O. P. No. 144 of 1933, is ans- 
- wered in the same way. Costs Rs. 125. 
Ramesam, J,—I agree. 

King, J.—I agree. 


ASN, Order accordingly. 


— i e 


_ ALLAHABAD HIGH COURT 
Oriminal Revision Application No. 934 
; of 1934 
April 5, 1935 
KENDALL, J. 
MOTI LAL— APPLICANT 
VETSUS 
EMPEROR— Opposrtz PARTY 
Criminal Procedure Code (Act V of 1898), ss. 342, 
364—Accused refusing to answer question and 1e- 
fusing to sign—Liability for punishment under Penal 
* Code (Act XLV of 1860), s. 180. - 
The Magistrate is required to record the exa- 
mination, and if there are no answers by the 
accused, the record presumably will only contain 
the questions put by the Court and a note that the 
accused had refused to answer the questions, Jf 
the record has been properly completed in this 
way by the Court, the law requires that the ac- 
,cused shall sign it in order to show that it is 
“conformable to what he declares is the truth.” lf 
‘he refuses to sign it, there can be no doubt that 
he is obstructing the process of the Oourt, and 
that. he is liable to punishment under s. 180, Penal 
Code. There isno exemption on the ground that 
-the accused has refused to answer questions or 
that he has refused to make a further statement, 


Or. R. App, from an order of the Addi- 
tional Sessions Judge, Gorakhpur, dated 
June 20, 1934, ` 
Mr. Madan Mohan Lal, for the Appli- 
“cant. ‘ 

The Assistant Government Advocate, for 
the Crown. . 

Order.—The applicant Moti Lal has been 
convicted of an offence under s. 180, Penal 
Code,. read with s. 4&0, Criminal Proce- 
dure Code, for refusing to sign his state- 
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ment recorded in the course of a criminal 
proceeding against him. The facls are 
given in the order of the Appellate Court. 
The present application is made on the 
ground that the Court was not legally 
competent to require that he should sign 
the statement: It appears that the appli- 
cant had already madea statement which 
was referred to as the statement under 
s. 861, Criminal Procedure Code, and that 
on a subsequent date afler there had 
been some further cross-examination of the 
witnesses the Quurt put further questions 
to him which he refused to answer and 
then refused to sign this later statement. 
It is argued that on the second occasion, 
when in fact there was no statement by 
the accused, there was no obligation on him 
to sign the record and that he was pro- 
tected by sub-s. (2), s. 342, Oriminal Pro- 
cedure Oode, which is to the following 
effect : 

“The accused shall not render himself liable to 


punishment by refusing to answer such questions 
or by giving false answers to them, but the 


: Court and the jury, if any, may draw such in- 


eben from such refusal or answer as it thinks 
just. 

The applicant, however, has not been 
prosecuted for refusing to answer a ques- 
tion or for giving false answers to ques- 
tions, but for refusing to sign the record 
of his examination.. Section 342 describes 


“the powers which the Court has to examine 


an accused person.: Section 364, describes 
how the examination of the acbused is to 
be recorded, and this latter section 
any occasion on which the 
accused is examined by the Court. It 
provides that the whole of the examination 
including every question put tohim and 
every answer given by him shall be re- 
corded in full, that the record should be 
shown or read to him, and when the whole 
is made conformable to what he declares 
is the truth, the record shall be signed 
by the accused. There is no exemption 
on the ground that the accused has refused 
to answer questions or that he has re- 
fused to make a further statement. The 
Magistrate is required to record the 
examination, and if there are no answers 
by the accused, the record presum- 
ably will only contain the questions 
put by the Court and a note that 
the accused had refused to answer 
the questions. If the record has been pro- 
perly completed in this way by the Court, 
the law requires that the accused shall sign 
it in order to show that it is “conformable . 
to what he declares the truth’, If he 
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refused to sign it, there can be no doubt 
that he is obstracting the process of the 
Court, and that he is liable to punish- 
ment under s. 180, Penal Code. There is 
of course no question but that the Court 
is legally competent to require him to 
sign the document. The result is that 
there is no force in the application and 
it is dismissed. 
D, Application dismissed. 





ALLAHABAD HIGH COURT 
Oriminal Appeal No. 1001 or 1934 
February 12, 1935 
KENDALL, J. 

HARI HAR— APPELLANT 
Versus 

EMPEROR— Opposite Party 

Penal Code (Act XLV of 1860), s. 376—Girl, mother 
and eye-witnesses deposing for prosecution—Medical 
examination after four or five days—Absence of 
injuries and hymen—Blood-stains on dhoti of accused 
and cloth of girl—Conviction, held proper, 

here in a charge of rape, the girl, her mother and 
three disinterested eye-witnesses testified for the 
prosecution, the girl was 14 years old andon medical 
examination after four or five days no hymen was 
found, nor any injuries, but the cloth of the girl and 
the dhotiof the accused were found to be stained 
with blood : 

Held, that the direct evidence of the rape was so 
strong thatit was impossible to discard it. The 
absence of the hymenand the absence of injuries 
were not sufficient to dispose of the statements of the 
girl, her mother and three eye-witnesses, only one of 
whom was shown to have had the very slightest 
reason for bringing a false case the ac- 
cused, 

Mr.T. A. Bradley, for the Appellant. 

Mr. L. M. Roy, for the Government 
Pleader, for the Crown. 


against 


Judgment.—The present appellant Hari- 
har alias Paji has been convicted by the 
learned Sessions Judge of Mirzapur of an 
offence under s. 376, Penal Oode, and sen- 
tenced to two years’ rigorous imprisonment 
and ten stripes. The complainant Musammat 
Sumeria is a girl, who, according .to the 
Civil Surgeon’s evidence, is between 12 and 
14 years of age and is probably 13. The evi- 
dence as to age is not very definite. The 
Civil Surgeon has given no reasons for 
holding that she is likely to be either over 
orunder 14, and the Judge has said that he 
does not think the evidence onthe record can 
be held to be sufficient, to establish that the 
girl is under 14. There is, however, no 
suggestion whatever that the sexual inter- 
course, which has been proved if the direct 

“evidence of ‘the prosecution witnesses is 
accepted, was with the consent of the girl, 
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so that the question of hèr exact age is not 
of vital importance. 

Her story is as follows: She had been to 
a big reservoir to water her cattle and’ 
having done so she washed some clothes and 
spread them on the ground. One cow 
went down a “bandh” and she followed in 
order to bring it back. On the way back 
the appellant, who isa young man of about 
23 years caught her dhoti from behind and 
after a struggle in which the dhott was torn 
threw her down on the ground and raped her. 
The girl struggled and cried out, and three 
witnesses, namely Sambhal, Mira and Jai- 
mangalcame up over the bandh and called 
out. By this time the accused had left the 
girl and run away. Musammat Sumeria 
says that her dhott was stained with 
blood and that there was blood on the 
ground where she was lying. She 
was taken to her mother’s house and (she?) 
told her what had happened. Her mother 
washed the dhoti and then took her to the 
police station about a mile away where a 
report was entered about noon on June 10. 
The report mentions that the child’s mother 
had washed away the blood from the dhoti 
but that it still had some stains. This 
story is supported by the three witnesses 
who have been named. The appellant 
was arrested the same day, and some of his 
clothes together with those of the girl were 
sent for examination to the Chemical Exa- 
miner. His report shows that of the three 
garments belonging to the accused, the 
dhoti was stained with blood but the stains 
on the other two garments could not be 
identified. A dhott and a piece of cloth 
which are said to belong to Musammat 
Sumeria, were also sent for examina- 
tion and were found to have blood stains 
on them as were some pieces of leaves and 
part ofa sirsa fruit which the Sub-Inspector 
discovered on the spot. 

Such was the evidence for the prosecution, 
and the statement of the appellant was a 
denial of theoffence and a suggestion that 
there was a quarrel, the details of which he 
did not specify. He claimed that there 
were no -blood stains on his clothes when 
they were taken by the Police, and that the 
witnesses for the prosecution including 
Musammat Sumeria had given evidence 
against him through the influence of the 
Police, and also because there were some 
disputes about a demand for money which 
had been advanced by his father to these 
witnesses. None of the oral evidence for 
the defence made any impression on the 
Court, but it may be mentioned that ọ% 
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the three men who claimed to the be eye- 
witnesses of the rape, Mira has been shown 
possibly to have some slight cause for a 
quarrel with the appellant’s father over a 
matter of evidence. Nothing has been 
-shown against the other witnesses for the 
prosecution. 

The points that Mr. Bradley has made on 
behalf of the appellant relate rather to the 
. Circumstantial evidence. The girl was 
examined when she went to the Police station 
in the first place by a woman called Musam- 
mat Gulshan, who is said to be aservant of 
the Sub-Inspector. She stated that she had 
found blood flowing from the private parts 
of the girl (at the time of the report it 
was noted that Musammat Gulshan had 
found some “fluid” coming out of the private 
parts of the girl), but that she did not see 
any mark of injury on the private parts of 
the girl. The Civil Surgeon examined the 
girlon June 15,that is to say, five days 
after the alleged rape. He found that 
there were marks of injuries on her elbows 
and one knee. There were, however, no in- 
juries external or internal to the vagina 
and the hymen was absent, though there 
were not any signs of recent injury. When 
he was questioned closely in regard to the 
possibility of arape having been committed 
without an injury being caused tothe vagina, 

his replies were not very definite. When 

he was asked whether e girl of 14 who coha- 
bited for the first time with a man would 
certainly have injuries which remain on 
. her person for four or five days, he replied 
no; but it was probable, if a girl had been 
“used to sexual Intercourse before and was 
then raped, it would not be necessary that 
there should be some visible injuries after 
four or five days. No injuries were found 
onthe appellant by the Civil Surgeon, but 
the Sub-Inspector testifies to examining 
him and to finding come slight marks on 
the penis. 

The absence of the hymen in the girl 
‘without any marks of injury is a remark- 
able feature of the case, The Judge has 
suggested that it may have disappeared 
either through previous co-habitation or 
monthly courses and, no doubt, it is pessi- 
‘ble that the girl never hada hymen at all, 
thoughsuch cases are very rare. Previous 
co-habitation is not likely in the case ofa 
_gitl of this age, and there is no evidence of 
“it; but even ifit could be accepted as the 
only possible explanationof the absence of 
‘the hymen, it would help the appellant very 
little in face of the direct evidence against 

. him, As itis proved by the medical evi- 
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dence that the girl’shymen was not rup- 
tured by the appellant, it is difficult to 
acconnt for the presence of blood on the 
Clothes of the girland of the appellant, and 
on the ground. If there were only slight 
injuries caused to the girl, which dis- 
appeared before her examination by the 
Civil Surgeon, one would not expect to find 
blood in so many places. It has been sug- 
gested on behalf of the defence that the blood 
was not due toinjuries but was due tothe 
girl havinga menstrual discharge, and the 
first statement which was apparently made 
by Musammat Gulshan is somewhat in 
favour of this theory. There is another 
curious bit of evidence on which the Counsel 
for the appellant has relied. A piece of cloth 
stained with blood was said to have been dis- 
covered on the scene of the occurrence 
bythe Police, and was sent to the Chemi- 
cal Examiner with the other garments. ‘This 
cloth is supposed to have been torn from 
the girl’s dhoti by the appellant when 
he caught hold of her. The Chemical 
Examiner reported that the piece of cloth 
was stained with blood andit was produced 
in the Committing Magistrate's Court and 
identifed by the girl as part of her dhott 
and by the Police as the cloth which had 
been picked up on the spot and found to 
be stained with blood. ‘This was marked 
Ex. 2. In the Sessions Court, however, it 
was discovered that Ex. 2 was made of an 
entirely different material from the dkoti, 
and an atlempt was made to explain on the 
part of the Police that the original piece of 
cloth, which had been picked up on 
the spot and had been certified by the 
Chemical Examiner to have been stained 
with blood, had been eaten by white ants, 
and that another piece had been substi- 
This part of the evidence 
is most unsatisfactory and is mosi discre- 
ditable to the Police, 

I have been asked to make a number 
of inferences from the fact that it is 
admitted by the prosecuting authority 
that Ex. 2 has been changed. One thing 
that is certain at this stage is that it is 
not part of Musammat Sumeria’s dhoti and 
it might be inferred, therefore, that the 
piece of cloth, which was sent to the 
Chemical Examiner and which was found 
to have stains of blood upon it, was not 
part of Musammat Sumeria’s dhott and had 
nothing whatever to do withthe case, and 
that it must have been a piece of evidence 
manufactured by the Police. If this is so, 
it might further be inferred that all the 
evidence has been manufactured by the 
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Police, that is to say, all the evidence 
connected with blood stains on the cloth. 
I do not think, that it would be right to 
make such a large inference as this. It 
may be, as suggested ‘by Mr. Bradley, 
that the present Ex. 2 is identical with 
the piece of cloth produced in the Magis- 
trate’s Court, and that the story about its 
having been substituted was invented when 
discovery was made that the material 
differed from that of the girls “dhoti”. 
But it is equally possible that this piece 
of cloth was stained with blood and was 
found on thespot, although it is not a part 
of the complainant’s dhoti. It is much 
more likely, however, that itis a bit of 
false evidence that has been added in the 
course of the inquiry inorder to make the 
evidence more complete. The learned Judge 
has, however, believed that the original 
piece of cloth was produced in the Com- 
mitting Magistrate’s Court but was subse- 
guently changed. In any case it is not 
necessary for the prosecutionto prove the 
genuineness of this bit of cloth, and the 
only effect of producing itin evidence is 
to throw suspicion on a minor part of the 
prosecution case. 

The direct evidence of the rape is so 
strong that it is impossible to discard it 
unless the circumstances to which I have 
referred in discussing the defence are 
absolutely incompatible with the commission 
of rape. In my opinion, they are notin- 
compatible. Musammat Sumeria may never 
have had a hymen or it may have been 
destroyed in oneof the manners suggested 
by’ the Judge. There may have been slight 
injuries, all signs of which disappeared 
before the examination by the Civil Sur- 
geon. Whether the blood which has been 
proved to have been found on the clothes 
was due to such injuries or to a menstrual 
discharge, it was found on the “dhotw” of 
the appellant as well as on the clothes of 
the girl and there is no explanation of 
this very significant circumstance except 
in the evidence forthe prosecution. The 
absence of the hymen and the absenceof 
injuries are not sufficient to dispose of the 
statements of the girl, her mother and three 
eye-witnesses, only one of whom is shown 
to have had the very slightest reason for 
bringing a false case against the appel- 
lant. I am convinced that the order of 
the Sessions Judge must be upheld, and 
as thesentence isin the circumstances by 
no means too severe, I dismiss the ap- 
peal, 

Appeal dismissed. 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 139 of 1934 
February 4, 1935 
ADDISON AND Din MomammaD, JJ. 
PURAN OHAND—Appellant 
versus E 
MOHAMMAD DIN anD otaers—Respondent | 
General Clauses Act (X of 1897)—Principle of 
equity to be applied to decrees — Decree requiring 
payment to be made ‘within three months from to-day 
—Day mentioned, should be excluded, se 
The General Clauses Act embodies a principle of 
equity which should be applied to decrees apart from 
Statutes. As the datefrom which one reckons may 
be either inclusive or exclusive, the period tobe 
reckoned should exclude the day mentioned, 


Where under the terms of a decree dated April 18, 
1933, a certain amount was to be deposited ‘within 
three months from to-day’, a deposit made on July 
18, 1933, is within time. Shankaran Unni v. Raman 
(3), relied on. Kharak Singh v. Bhup Chand (1), not 
followed. Rivers Steam Navigation Co v. Hathor 
Steamship Co, (2), referred to. “ 

L. P. A. from the decision of Jai Lal, J., 
dated October 3, 1934. 

Mr. M. C. Mahajan, for the Appellant. 

Mr. Kishen Dayal, for the Respondent. `- 

Addison, J.—The decree-holders obtain- 
eda decree against the judgment-debtor, 
Devi Das, that he should pay Rs. 6,000 to 
the decree-holders or deposit the same 
amount in the trial Court “within three 
months from to-day” the date of the decreé 
being April 18, 1933. If the sum was not 
so paid the plaintiffs’ suit was to be deem- 
edtohave been decreed in full with costs 
throughout. : ae 

On July 18, 1933, Devi Das deposited 
Rs, 6,000 in the trial Court, but the” decree- 
holders alleging that the payment of 
Rs. 6,000 was one day late, applied for the 
execution of the decree in full. f The execut- 
ing Court held that the deposit was made. 
within time and dismissed the application. 
The decree-holders appealed to this Court 
and aSingle Judge accepted the appeal, 
holding that the deposit had not been made 
withio time and therefore execution 1n, full 
had to be allowed. Against this decision 


this Letters Patent Appeal has been 
preferred, In 5. 7, Punjab General 
Clauses Act ands. 9, General Clauses 


Act, it is enacted that : 
“Gt shall be sufficient, for the purpose of excluding 
the first in a series of days or any other period of 
time, to use the word ‘from’. 


So far as statutes therefore are concern- 
ed, the use of the word “from” excludes the 
day named, of course these Acts do not 
apply tothe language used in decrees, but 
they certainly serve as a guide to what the 
proper meaning of “from” is. Kharak Singh, 
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v. Bhup Chand (1) has been relied upon, 
There.is no doubt that the Judges there 
said that the words “within three months 
from July 11, 1873" meant that the money 
had to be paid by October 10, 1873. It is 
clear, however, from thejudgment that this 
was obiter dictum as the purchase money 
had not even been paid when the appeal 
was before the Chief Court. 

Further, the second Judge concurred on 
the ground that the law regarding pre- 
emption had to be strictly construed. A 
Single Judge of this Court purported to 
follow this, decision in Rivers Steam Navi- 
gation Co. v. Hethor Steamship Co. (2) but 
it-was unnecessary for him to do so, as he 
held that there had been a tender within 
three months even if the date of the decree 
‘was counted as the first day. Neither of 
these cases therefore can be taken as autho- 
ritative. It was saidbya Judge of the 
Madras High Courtin Shankaran Unni v. 
Raman (3) that the General Clauses Act, 
did not apply to such cases but that it 
embodied a general principle of equity 
and that was the reason why this defini- 
tion of “from” was given in it. In the 
Oxford New English Dictionary the third 
meaning of “from” is given as follows: 

“Indicating a starting pointintime or the begin- 


ning ofa period, (The date from which one reckons 
may be either inclusive or exclusive).” 


We are in respectful agreement with 
the Judge of the Madras High Court in 
holding that the (General Clauses Act 
embodies a principle of equity which should 
be applied to decrees apart from Statutes. 
As the date from which one reckons may 
be either inclusive or exclusive, according 
to the very bigh authority of the Oxford New 
English Dictionary, wehold that the period 
to be reckoned should exclude the day 
mentioned. This being so, the deposit was 
within time. We accept the appeal, set 
aside the order of the Judge of this 
Court and restore the order of the Executing 
Court dismissing the application for execu- 
tion. We make no order as to costs. 

N. 1 

A area Appeal allowed. 


(2) 35 Ind, Oas, 193; A IR 1916 PO 73: 9000WN 
1022; (1916)M W N 446; 31 MI. J 159:4L W 176 


(3) 87 Ind. Gas 560; A I R 1995 Mad. 743: 2 
469; 48 M L J 596: (1995) M W N 566. EW 
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ALLAHABAD HIGH COURT 
Full Bench. 
Second Civil Appeal No. 682 of 1933 
April 17, 1935 : 
THOM, IQBAL AUMAD AND RAOHHPAL 
SINGE, JJ. 

SHIAM SUNDER LAL AND OTHERS 
—PLAINTIFFS—A PPELLANTS 
VETSUS 
Musammat SAVITRI KUNWAR— 
DEFENDANT—RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXXIII, 
r. 15—Costs—Application for leave to sue in forma 
pauperis dismissed—Costs either disallowed or no 
order as regards them made—Suit, if can be filed 
without paying costs—O. XXXIII, r 15, is imperative 
—Interpretation of Statutes—Every word must be given 
full meaning and effect. 

Where a plaintiff has been unsuccessful inan 
application for permission to sueinforma pauperis 
and the Court has awarded coststo the Government 
and theopposite party in their opposition to the 
application, these costs mustbe paid prior to the 
filing of the plaint which commences the suit and 
where the costs have not been paid or deposited 
prior to the institution of a suit, a Oourt is bound to 
dismiss the suit, But where the Court in dismissing 
the application has either disallowed costs or made 
no order as to costs, he is entitled to maintain his suit 
as an ordinary litigant without making any payment 
to the Government or to the opposite party in respect 
of the costs incurred in opposing the application. 
Mahadeo Sahai v. Secretary of State (1), relied on. 
[p. 153, col. 1; p, 154, col. 1 

Order XXXIII, r. 15, Civil Procedure Code, isa 
provision inan enactment regulating procedure, 
Provisions such as O. XXXIII, r. 15, are imperative 
and not merely directory. [p. 152, col. 1] 

Every word ofa statutory enactment must be given 
its full meaning and effect. 

S. O. A. from a decision of the District 
J ndee; Shahjahanpur, dated March 10, 
1933. 

Order of Reference to a Full Bench. 
—The only point raised in this appeal is 
whether the plaintiffs not having paid the 
costs incurred by the Government in 
opposing an application made by them to 
sue in forma pauperis were entitled to 
maintain the present suit. 

There is no doubt that before filing the 
present suit the plaintiffs did not pay the 
costs of the Government or of the opposite 
party in opposing their application to sue 
in forma pauperis. The learned District 
Judge who decided the case in the lower 
Appellate Court has held that the provisions 
of O. XXXITI,r. 15, Civil Procedure Code 
are mandatory and inasmuch as the plaintiffs 
had failed to pay the costs incurred by 
the Government or the opposite party, the 
suit ought to have been dismissed. The 
learned District Judge felt himself bo nd 
in this matter to follow the statemen of 
the law contained in the judgment of a 
Bench of this Courtin a case reported in 
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Mahadeo Sahai v. Secretary of State (1). 
In the-course of that judgment their 
Lordships who decided the case expressed 
their’ view that if the provisions of 
O. XXXIII, r. 15, are not strictly complied 
with, then the suit should be dismissed 
when the plaint is filed by the plaintiff who 
has failed to pay the costs of the Govern- 
ment or of the opposite party in opposing 
his application to sue in forma pauperis. 
This expression of their view of the law by 
their Lordships who decided this case is 
clearly obiter. 

We have heard Counsel for the appellants 
and forthe respondents. There is. clearly 
a difference of opinionin this Court as to 
what the law is upon this question. In 
view of this difference of opinion and in 
view of the obiter dicta of a Bench of this 
Court in the case already referred to and 
further of the general importance of the 
question raised, we are of opinion that it 
ought to be authoritatively decided bya 
larger Bench. In the circumstances we 
direct that this case be laid before the 
Hon'ble Chief Justice for the constitution 
ofa Full Bench for the decision of the 
question. . 

Messrs. N. P. Asthana and -Baleshwari 
Prasad, for the Appellants. 

Sir Tej Bahadur Sapru, Messrs. K. N. 
Katju, N. O. Vaish and Lakshmi Narain 
Gupta, for the Respondent. 

Opinion. 

Thom, J.—The question referred to this 
Bench for decision arises out of plaintiffs’ 
appeal in a suit for redemption. In the 
trial Court the plaintiffs succeeded. In 
the lower Appellate Court, however, the 
decision of the trial Court was reversed. 
The learned Subordinate Judge whilst 
finding upon the facts in favour of the 
plaintiffs, dismissed the suit upon the 
ground that the plaintiffs had not complied 
with the provisions of O. XX XIII, r.15, Civil 
Procedure Code. 

Prior to the institution of the suit the 
plaintifis had made an application praying 
for, permission to sue in forma pauperis. 
This application was rejected, but in reject- 
ing the application the Court made no 
order as to costs. The plaintiffs filed the 
present suit without first paying the costs 
incurred by the defendants or the Govern- 
ment in opposing the application for 
permission to sue in forma pauperis. 
The lower Appellate Court dismissed the 
suit upon the ground that the payment 


(1) 140 Ind. Cas. 125; AI R 1932 All. 312; 54 A 
* 390; (1932) AL J 254; Ind, Rul, (1932) All, 618, 
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‘of the costs incurred by the defendants 
and the Government in opposing -the 
application to be permitted to sue in forma 
pauperis prior to the institution of : the 
suit, was a condition precedent to. "the 
institution of the suit and a condition with 
which the plaintiffs had not complied, The 
question referred for our decision may be 
stated as follows: 

“On a sound construction of O. XXXIII, r. 15,, 
Civil Procedure Code, is a plaintiff who has been 
unsuccessful in an application to be permitted to-aue 
in forma pauperis and who has not in fact first paid 
the costs of the Government and the opposite party in 
their opposition to the application, entitled to maintain 
his suit as an ordinary litigant? " i 

Order XXXIII, r. 15,Civil Procedure Code; 
is in the following terms: Abate 

“An order refusing to allow the applicant to sue’ 
as a pauper shall bea bar to any subsequent applica- 
tion ofthe like nature by him in respect of the 
same right tosue; but the applicant shall be at. 
liberty to institute a suit in the ordinary manner 
in respect of such right, provided that he first pays 
the costs (if any) incurred by the ‘Government and by 
the opposite party in opposing his application for 
leave to sue as a pauper.” A 
_ One general question has been submitted 
for our decision, but in fact two separate 
and distinct questions are involved, viz., 
what is the effect of O. XXXIII,. r.15, 
(1) where costs have been awarded, and 
(2) where there has been no order as to 
costs or where costs have been disallowed. 
By the terms of the reference this Bench 
is invited to decide both these questions. 


Learned Counsel for the appellants 
contended that there has been substantial 
compliance with the terms of O. XXXIII, 
r; 15, if the costs incurred by the Govern- 
ment or the opposite party in opposiùg the 
application to be permitted to sue in forma 
pauperis are paid at any time during the 
pendency of the suit and before the decision 
thereof. He urged that the legislature by 
the provision in question did not intend to 
limit or restrict the right of a litigant to 
prosecute his claim in the Courts and that. 
it would be contrary to the spirit of the law 
and of the enactment itself to refuse to 
entertain a suit merely because prior to its 
institution the costs of the Government and 
the opposite party had not been paid or 
deposited. í 

It was contended, on the other hand, for 
the defendants that under O. XXXII, 
r. 15, the payment of the costs by the Govern- 
ment or the opposite party was a condition 
precedent to the institution of the suit and 
that unless the plaintiff had complied with 
this condition the Court was bound to 
dismiss the suit and was not. entitled to 
give the plaintiffs- an opportunity after the 
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institution of the suit of paying the costs of 
the Government or the opposite party 
incurred in their opposition to the applica- 
tion to be allowed tosue informa pauperis. 

Learned Counsel for the appellants in 
support of his contention relied upon the 
decision of the Calcutta High Court in 
Mrinalinee Debi v. Tinkori Debi 14 Ind. Cas. 
297 (2). The decision clearly supports the 
Plaintiffs’ contention. We find ourselves 
however unable tougree with the view of 
the law approved in that decision. 

Quite clearly the interpretation for which 
the appellants contend would involve the 
reading out of the provision under con- 
sideration of the word “first.” Now 
it is trite law that every word of a 
statutory enactment must be given its full 
meaning and effect. It may be contended 
that it isunreasonable toinsist that the 
plaintiffs should be denied the opportunity 
of depositing the costs of the Government 
or the opposite party after the institution 
of the suit but where the words of the 
statute are clear such considerations can- 
not justify a refusal to give effect totheir 
plain meaning and intent. We would 
observe in this connection that O. XXXIII, 
r. 15, isa provision in an enactment regu- 
lating procedure. Provisions such as 
O. XXXIII, r. 15, are imperative and not 
merely directory. We refer in this connec- 
tion to Maxwellon the Interpretation of 
Statutes, Edn. 6, p. 655. The question of 
the effect of such provisions regulating 
procedure was considered in a recent case 
in the Privy Council, Ohene Moore v. 
Akesseh Tayee (3). In that case it was 
decided that an appeal is a creature of 
statute and unless the statutory conditions 
as to the filing of appeals are fufilled, no 
jurisdiction is given to any Court of J ustice 
to entertain them. Where the statute pro- 
vided thatan appeal would only lie by 
leave granted by the trial Court and that 
the said leave was not to be granted unless 
the costsin the trial Court shall have been 
paid in such Court or shall have been 
deposited therein or in the Court to which 
the appeal was being taken and the trial 
Courtin granting leave by an oversight 
overlooked this provision of the statute 
with the result that the costs of the trial 
Court were not paid in cash either in the 
trial Court or in the Appellate Court it 
was held that the appeal was incompetent 
and the Appellate Court had no jurisdic- 

(2) 14 Ind, Cas. 297; 160 W N 641 


(3) 153 Ind, Cas. 896; A I : ; 
44,41 LD W81,7RPO 14 E or P O 5; (1935) A L 
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tion to entertain it and could not allow 
the costs to be deposited at a later date. 
The principle approved in this decision, 
clearly coversthe question which we have 
to decide, 

Learned Counsel for the appellants con- 
tended thatthere was a clear distinction in 
principle between the provisions of 
O.X XXIII, r. 15, and the provisions which 
the Privy Council was considering in the 
case above noted. He urged that in the 
latter case the statutory provision under 
consideration was to the effect that “leave 
to appeal....... shall not be granted unless 
and until a certain condition is complied 
with”, whereas O. XXXIII, r. 15, merely 
enjoins that 

“the applicant shall be at liberty to institute a suit 


in the ordinary manner.... „provided that he first 
pays the costs, etc.” : 


It istrue that in these ipsissima verbal, 
O. XXXIII, r. 15, does not enjoin that no 
suit shall be maintainable unless the costs 
are first paid but this distinction -is of no 
importance. We fail to see any real dis- 
tinction between a provision denying a 
litigant a right to sue unless he complies 
with a certain condition and a provision 
which grants a litigant a right to sue 
provided he first complies with that condi- 
tion. Order XXXIII, r. 15, is to the effect 
that the litigant may sue provided he first 
pays certain costsand this must mean that 
he will not enjoy the right to sue unless he 
first pays those costs. No other interpreta- 
tion in our judgment would do justice to 
the plain provisions of the enactment. 

Learned Counsel for the appellants at- 
tempted to distinguish the present case 
from the one referred to above upon another 
ground. He contended thatin the latter 
case the Privy Council was considering the 
right of a litigant to appeal and not the 
right of alitigant to maintaina suit. His 
argument was that the right to maintain the 
suit inthe Oourts of Justice was not merely 
a creature of statute but wasinherent in the 
status of citizenship ; it was a privilegeof 
every citizen to resort to the Courts of 
Law for the vindication of his rights. We 
are unable to see any real distinction in 
principle between the right to appeal and 
the right to institute a suit when the question 
is one of the effect of a statutory restriction. 
Learned Counsel was unable to point to 
any authority justifying the distinction 
which he attempted to draw. Furthermore 
the right to institute a suit is just as 
much governed by statute as the right to 
appeal. The right to institute a suit is: 
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governed by ss. 9 and 80, Civil Procedure 
Code, and the right to appeal*by s. 96. 
Both rights are regulated in the same 
statute and we can see no reason for 
placing the right to institute a suit upon 
a different plane frem the right to prefer 
an appeal. 


We would observe in this connection that 
O. XXXIII, r, 15, is not the only provision 
which imposes a condition precedent to 
the institution ofa suit, There is statutory 
provision, for example, that in certain 
instances two months’ notice must first be 
given by the plaintiff before he mayinstitute 
a suit against a public authority. This 
provision imposes a condition precedent to 
the institution ofthe suit and it is well 
settled that the provision must be complied 
with prior to the institution of the suit and 
omission to comply with it cannot be rec- 
tified subsequent to the institution of the 
suit, 


The question we have discussed was con- 
sidered by a Bench of this Court in Maka- 
dev Sahai v. Secrtary of State (1). In the 
judgment in that case it was observed 
that: 

“We have already seen that the plaintiff had 
attempted to sue in forma pauperis but that his 
application had been dismissed with costs. Before 
instituting the present suit, he had not paid the 
costs incurred by the Government and by the 
opposite party in opposing his application for leave 
to sue as a pauper. The provision of O. XXXIII, 
r. 15, Oivil Procedure Code, was imperative. The 
Court below was, therefore, bound to dismiss the suit 
as being barred by O. XXXII, r, 15." 

These observations were clearly obiter 
and unnecessary for the decision of the 
case. Wefind ourselves in full agreement, 
however, with the principle enunciated, In 
the result we hold that where a plaintiff 
has been unsuccessful in an application 
for permission to sue in forma pauperis 
and the Court has awarded costs to the 
Government and the opposite party in their 
Opposition to the application, these costs 
must be paid prior to the filing of the plaint 
which commences the suit and that where 
the costs have not been paid or deposited 
prior to the institution of a suita Court is 
bound to dismiss the suit. 

We now proceed to consider the question 
of the effect of O. XXXIII, r. 15, where 
there has been no order as to costs. In 
such circumstances clearly different con- 
siderations arise. Under the provision the 
costs which the plaintiff has to pay are 
the “costs (if any) incurred by the Govern- 
ment and the opposite party.” It is 
conceded by learned Counsel for the res- 
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pondents’ that the words “costs incurred" 
could not be interpreted and applied in 
their ordinary literal sense. It was never 
the intention of the legislature to saddle 
a plaintiff, who had filed an application to 
be permitted to sue in forma pauperis, 
with the entire costs which the Government 
and the opposite party might in every. case 
incur. Where the opposite party or the 
Government, for example, incurred costs in 
opposing the application quite unreason- 
able in amount and disproportionate to the 
importance of the occasion, it would ‘be 
manifestly absurd to insist that before he 
could institute a suit the plaintiff should pay 
such sum in name of costs. In interpreting 
the words “costs (if any) incurred,” there- 
fore, the Court must insist upon some 
limitation. The question we have to decide 
is what tte limitation should be. 

Learned Counsel for the respondent con- 
tended that the costs which the plaintiff 
must pay before he is permitted to maintain 
his suit should be the ordinary taxable 
part and party costs. He argued that thig 
view was supported by the general scheme 
of orders. In support of this argument 
he referred to rr. 7 and 16, O. XXXIII. 
Under r. 16 where the applicant has been 
successful and permission to sue as pauper 
has been granted, the costs of the applic- 
ant shall be costs in the suit. There 
being no reference to an order of the 
Court fixing the amount of costs in r. 18, 
learned Counsel contended that it must be 
assumed that the intention of the legis- 
lature was that the amount payable by 
the plaintiff prior to the institution of the 
suit should be the amount of costs taxable 
as between party and party. We are 
unable to accept this contention. The 
question of the costs is one which is entirely 
in the discretion of the Court under s. 39, 
Civil Procedure Code. It is for the Court 
to say upon consideration of the entire 
circumstances whether full costs or modified 
costs should be awarded. If the contention 
of learned Counsel for the respondents be 
accepted, then the somewhat startling result 
would follow that where the Court deemed 
it just and expedient to make no order ag 
to costs, that is, not to call upon the 
plaintif to pay the costs of the Government 
or the opposite party, by the operation of 
O. XXXIII, r. 15, the plaintiff would be 
mulcted in the full amount of taxable costs 
incurred by the Government and the op- 
posite party. Learned Counsel for the 
respondents pointed out that the fee of 
ihe Government Pleader in opposing the 
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application to sue in forma pauperis was 
regulated by the rules of Court, and 
further that so far as the costs of the 
opposite parly were concerned, there is 
provision regulating the fees chargeable by 
the legal practitioners. But the fees pay- 
able to the Government Pleader or to the 
legal practitioner are not the only “costs” 
within the meaning of O. XXXIIL, r. 15. 
Jn opposing an application to sue in forma 
pauperis the Government may incur costs 
other than the fee of the Government 
Pleader and would be entitled to recover 
such costs under an order from the Court; 
so also the costs incurred by the opposite 
party and which he may be entitled to recover 
are not confined merely to the fee of the 
Vakil or the Pleader. 

There appears to be only one reasonable 
interpretation which can be placed on the 
provision regulating the costs payable by 
a plaintiff who has failed in an applica- 
tion for permission@o sue in forma pauperis. 
In our judgment costs incurred must be 
taken as meaning costs incurred for which 
the plaintiff is liable. Now the plaintiff 
cannot be liable for the costs of the Go- 
vernment or the opposite party except by 
an order of the Court. As already ob- 
served, it is entirely within the discretion 
of the Court to allow or disallow costs 
and in this connection we would observe 
that there is no real distinction between 
the case where the Court makes no order 
as to costs and where the Court speci- 
fically disallows costs. The successful party 
in a proceeding in Court is not entitled to 
call upon the unsuccessful party to pay 
his. costs except under the order of the 
Court. If there is no order of the Court 
awarding the successful party his costs 
against the unsuccessful party or if costs 
have been expressly disallowed quite clearly, 


in no sense is the unsuccessful party liable . 


for these costs. Section 35, Civil Procedure 
Code, is clear and specific inits terms: 

“Costs of and incident to all suits shall be in 
the discretion of the Court and the Court shall 
have full power to determine by whom or out of 
what property and to what extent such costs are 
to be paid, and to give all necessary directions for 
the purposes aforesaid.” 

We can find no justification for holding 
that the legislature intended by O. XXXIII, 
r..15, to saddle a litigant with costs which 
the Court refused to award against him 
in virtue of its powers under s. 35. Our 
decision is, therefore, that where a litigant 
has made an unsuccessful application to 
be permitted to sue in forma pauperis, 
but where the-Court in dismissing the 
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application has either disallowed’ costs or 
made no order as to costs, he is entitled 
to maintain his suit as an ordinary litigant 
without making any payment to the Govern- 
ment or to the opposite party in respect 
of the costs incurred in opposing the ap- 
plication. 
D. Reference answered accordingly. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 616 
of 1934 
April 25, 1935 

KENDALL, J. i 


? 


Fieu RAM PRASAD THAKUR 
PRASAD—AppLicant—APPELLANT 


versus ` 
Freu KAMTA PRASAD-SITA RAM— 
Opposite PARTY —RESPONDENT 

Partnership Act (IX of 1932), ss, 58, 59, 74—Part- 
nership—Suit by partner —Person suing must be shown 
to be partner of firm—Right to realize money accruing 
before Act-- Procedure governed by Act—Plaint— 
Subsequent amendment —Sutt, when deemed to be filed. 

Before filing a suit it is necessary, not only that 
the firmshould be registered; but the person suing 
must be shownasa partner in the firm. The pro- 
visions of s. 69 of the Partnership Act are mandatory. 

The Partnership Act laysdown the proper pro- 
cedure, namely, that the registration of the firm 
should be completed in the manner set forth in s, 59 
of the Act before the suit can be instituted, even 
though the right to realize money by meansof suit 
accrued before the Act. The Act does not affect the 
plaintiff's right in any way, but only regulates the 
procedure, 

Tt cannot be said that a suit 
when the plaint is amended. 

O, R. App. against an order of Small 
Cause Court Judge of Gorakhpur, dated 
September 21, 1934. 


Mr. Sankar Saran, for the Applicant. 


is instituted only 


Mr. S. B. L. .Gaur, for the Opposite 
Party. 
Judgment.—This application has 


raised a technical question in connection 
with the Indian Partnership Act of 1932. 
The plaintiff, purporting to be a firm, 
entered a plaint on October 27, 1933, 
which was admitted and registered on 
November 28. On March 23, 1934, he 
made an application to amend the plaint 
after having obtained a certificate to the 
effect that the firm had been registered in 
accordance with s. 59 of the Act. The 
plaint was amended accordingly, after 
which the written statement was filed in 
which the objection was raised that the 
suit, as framed, was barred by s. 69 of 
the Act. The trial Court appears to have 
rejected the plaint, giving as a reason 
that it was admitted by the plaintiff that 
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the firm was not registered when the suit 
was filed. 
` It has been argued in the first place 
that this statement of the Court is incorrect, 
as the plaintiff never admitted that the 
firm had not been registered when the 
suit was filed. It has now been proved 
by an affidavit that the plaintiff made an 
application for registration on October 
25, 1933, i. e., two days before the plaint 
was filed; and it has been pointed out 
that under s. 58 of the Act, 

“The registration of a firm may be effected at 
any time by sending by post or delivering to the 
Registrar...... , 7 & statement in the prescribed 


This had been done, and, therefore, it 
is argued the registration had been 
effected and the suit was good. If s. 58 
stood alone, this argument might have 
some force, but s. 59 shows that registra- 
tion amounts to more than what is said 
in s. 58. The Registrar, under s. 59, must 
be satisfied that the provisions of s. 58 
have been duly complied with, and he 
must record an entry of the statementin 
his register. Further, it is provided in s. 69 
as follows: — 

“No suit to enforce a right arising from a con- 
tract or conferred by this Act shall be instituted 
in any Court by or on behalf of any person suing 
as a partner in a firm against the firm ....unless 
the firm is registered and the person suing is or 
has been shown in the Register of firms as a 
partner in the firm.” 

It is necessary, therefore, not only that 
the firm should be registered Lut the 
person suing must be shown asa partner 
in the firm and it is admitted that on 
the date when the plaint was filed the 
second part of this condition had not been 
carried out. 

On behalf of the applicant it has been 
argued by Mr. Shanker Saran that s. 74 
of the Act will have the effect of curing 
any irregularity in the procedure. Under 
that section 

“Nothing in this Act .... shall affect or be deemed 
to affect... ~ 
(a) any right,] title, interest, obligation or liability 
already acquired, accrued or incurred before the 
commencement of this Act......" 

The plaintiff's right to realise money 
from the defendant by means of a suit, 
if necessary, had accrued before the Act 
came into force, and it is, therefore, argued 
that nothing in the Act can affect that 
right. This is perfectly true. Nothing in 
the Act could affect the plaintiff's right 
to realise money from the defendant by 
means of a suit. The question, however, 
is not one of right, but of procedure. 
The Act lays down the proper procedure, 
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namely, that the registration of the firm 
should be completed in the manner set 
forth in s. 59 before the suit can be 
instituted. The plaintiff never had a right 
to institute a suit in a manner that 
violated the provisions of the Act. Such 
a right, in fact, could not exist; and even 
if it could be deemed to exist, it certainly 
did not exist before the Act came into 
force. It appears to me to be clear that 
the Act has not affected the plaintiff's 
right in any way, but has only regulated 
his procedure, and this procedure he was 
bound to follow. The provisions of s. 69 
are mandatory, and appear to be as 
rigid as those of s. &0, Civil Procedure 
Code. 

It has been finally argued on behalf 
of the applicant that, as the plaint was 
amended under the orders of the Court on 
April 4, 1934, the suit should have been 
deemed to have been instituted on that 
date, and asthe certificate was obtained 
before that date, it ought to beheld that 
the provisions of s. 69 have not been 
violated. The terms of s. 69, however, 
are very specific, namely, that 

“No suit... . shall be instituted ...unless the firm 
‘is registered and the person suing is or has been 


ee in the Register of firms as a partner in the 
rm”. 


It cannot be said that the suit was 
instituted only when the plaint was 
amended. It was undoubtedly instituted 
before the provisions of the Act had been 
complied with. Jam, therefore, of opinion 
that the decision of the trial Court is 
correct, though it may be inaccurate in 
stating that the plaintiff had admitted 
that the firm was not registered when 
suit was filed. The plaintiff's proper 
remedy is, as the lower Court has pointed 
out, to file afresh suit, and if necessary, 
to ask the Court to give him the benefit 
of s. 14 of the Indian Limitation Act. It 
will be for the trial Court to decide whe- 
ther the provisions of that section apply. 


The application is dismissed with 
costs. 


D. Application dismissed. 


156 


MADRAS HIGH COURT 
Civil Revision Petition No. 1789 of 1933 
January 16, 1935 
VEXK4STASUBBA Rao, J. 
Puzhakkattoorakayil KARUVAYOOR 
RAMAN MOOSAD’S SON’S KARNAVAN 
— PETITIONER 
versus 
Puzhakkattoorakayil Karuvayoor 
RAMAN MOOSAD'S SON RAMAN 


MOOSAD AND oTHERS— OPPOSITE PARTIES. 

Hindu Law—Nambudris—Right to sue for removal 
of karnavan—Right, if exists after passing of Madras 
Nambudri Act (XXII of 1933). 

In the absence of an express provision abrogating 
the rule of ‘Jaw custom or usage’ (by whatever 
name it may be called), which enabled a Nambudri 
Brahmin to sue for the removal of a Karnavan, 
that right exists in spite of the Madras Nambudri 
Act. 


C. Rev. P.from an 
Judge, Ottapalam, dated August 
1933. : 

Mr. S. Venkatachala Sastri, for the Peti- 
tioner. 

Mr. B. Sitarama Rao, amicus curiae. 


Order.—The respondent, a Nambudri 
Brahmin, applied to the lower Court for 
leave to file the suitin question in forma 
pauperis, the object of the suit being the 
removal ofthe Karnavan of his illom. The 
leave having been granted, the lower 
Court's order is attacked by defendant 
No. 1, the Karnavan. The plaintiff (the 
respondent) is not represented in this 
Court, but at my request Mr. B. .Sitarama 
Rao has aruged the case as amicus curiae 
and I am indebted to him for his lucid and 
careful argument. The Karnavan objects 
that the plaint does not disclose a cause 
of action and that therefore under 
QO. XXXII, r. 5, Civil Procedure Code, 
the lower Court ought not to have per- 
mitted the plaintiff to sue as a pauper. 
His learned Counsel's contention is that 
the right to demand partition, which a Nam- 
budri Brahmin possesses in virtue of the 
recent Madras Namburdri Act (Act XXI, 
of 1933), is inconsistent with the conti- 
nued existence of a right to bring a suit 
for the removal of a Karnavan. He rests 
his argument on the well-known maxim, 
‘the reason of the law ceasing, the law 
also ceases.’ True, the right to demand 
the removal of a Karnavan was consequent 
upon, and resulied from, the incident of 
impartibility, which attached to the pro- 
perty of a Nambudri Ilom. Says Sundara 
Aiyar, J., in his Treatise on the Malabar 
and Aliyasanthana Law: 

“At the same time it ought not to be forgot- 


order of the Sub- 
28, 
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ten that the junior members not being entitled to 
partition or even to call upon the Karnavan to 
account, itis but right that they shonld be en- 
titled at least to see that the ftarwad affairs are - 
managed by a proper person. Courts should not 
hesitate to exercise their jurisdiction, when it is 
clear that the jnterest of the tarwad require the 
removal of the Karnavan” 

But the question depends not upon any 
abstract principle but on the definite 
provisions of the Nambudri Act which 
make it clear beyond doubt that except 
where the law has been expressly altered, 
the previous law applies. First, the pre- 
amble shows that only ‘in certain respects’ 
the law has been amended and it makes 
mention of the five topics with which the 
Act deale, namely: (1) family manage- 
ment, (2) marriage, (3) guardianship, (4) 
intestate succession and (5) partition; it is 
in regard to each of these matters that 
the preamble says that the law has been 
defined and ‘amended in certain respects 
only.’ Secondly, s. 26 provides: 

“Nothing contained in this Act, shall be deemed 
to affect any Jaw, custom or usage applicable to 
Nambudri Brahmins except to the extent expressly 
laid down inthis Act.” 


Under the law previous to the enact" 
ment, the right to- demand partition was 
non-existent, but there existed a right to 
sue for the removal of a Karnavan there 
thus being a deviation in both these 
respects from the Mitakshara Law. The 
argument that because the new Act res- 
tores one incident of the Mitakshara Law 
therefore it should follow that the law 
should be applied in its entirety, ignores 
the express provisions of the Statute and 
must be rejected. A perusal of the Act 
will show that the legislature, far from 
applying bodily the Mitakshara Law to 
the Nambudris has preserved the many 
peculiar incidents of the Nambudri sys- 
tem inthe caseof each of the topics 
referred to above and dealt with by the 
Act.. The very conception of an tillom as 
consisting of both males ard females, 
each of whom is entitled to a share in 
the family property, is repugnant to the 
notion of a jointfamily under the Mitak- 
shara system. Wach chapter abounds in 
instances where the law under the Actis 
a deviation from the ordinary Mitakshara 
Law and it is unnecessary to refer to 
them in any detail. I must therefore 
hold that in the absence of an express 
provision abrogating the rule of law, custom 
or usage’ (by whatever name it may be 
called), which enabled a Nambudri Brah- 
min to sue for the removal ofa Karnavan 
that right exists in spite of the Ac 


iss 
and thatthe lower Court's order is right. 


In ths result, the petition is dismissed. 
AON. Petition dismisced. 


ALLAHABAD HIGH COURT 
< FULL BENGH 
Second Civil Appeal No. 359 of 1932 
March 27, 1935 
Susatyan, C. J., KENDALL AND Nramat- 
ULLAH, JJ. 
HAIDAR HUSAIN—PLAINTIFE— 
APPELLANT 
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Agra Pre-emption Act (XI of 1922 as amended 
by Act IXof 1929), s. 19, Proviso Proviso whe- 
ther retrospective—Pre-emption suit—Defendant 
acquiring substantive right pending suit—Subsequent 
amendment of Act—Plaintiff's right, whether lost— 
Amending Act, when comes into force—U. P. 
General Clauses Act (I of 1901), s. 5—Inter- 
pretation of Statutes—Retrospective effect, when 
given—Enactment providing  procedure—Applica- 
bility to pending suits. 

Per Sulaiman, C. J. and Kendall, J. (Niamat- 
Ullah, J. contra)—The effect of the proviso to 
8. 19, Agra Pre-emption Act added by the Amend- 
ing Act of 1929, is uot retrospective. Where 
after the filing of a suit for pre-emption, 
the defendant acquiresa substantive right and 
subsequently the Amending Act of 12) comes 
into force, the new amendment does not 
revive the plaintif's right which is extinguished 
on account of defendant's acquisition. 

[Case-law referred to.} 

Per Niamat-Ullah,J.—The proviso must be read 
with the section to which it is appended. It should 
not be taken as a rule standing apart from s. 19. 
The section is a direction toa Court. If the Court 
finds, when: it proceeds to’pass a decree, that 
there is a certain rule of faw laid down for its 
guidance, it must follow it in passing its decree. 
if the Court finds thata right of pre-emption 
had accrued to the plaintiff and the vendee did 
not acquire an equal right before the institution 
of the suit but acquired-it by a voluntary 
transfer afterwards, it must proceed to pass a decree. 
The crucial date is the date of the decree; and 
as the Amending Act had come into force before 
the Court of first instance passed its decree, it 
should be applied, and no retrospective effect is 
implied in its application to such acase. [p. 165, 
cols. 1 & 2.] 

Per Niamat-Ullah, J.—An enactment which pro- 
vides procedure applies to suits pending at its 
date. [p. 166, col. 1.] - : 

The Amending Act (IX of 1529) came into 
force on February 15, 1930, onthe date when it 
was published in the Gazette and not on 
January 27, 1930, whenit received the assent of 
the Governor-General, because being a Local 
Act, it was governed by s. 5, U.P. General 
Olauses Act of 1904, and not by the , Indian 
General Clauses Act of 1897. [p. 159, col. 1.] 


A retrospective operation is not to be given to 
a statuteso asto impair an existing right or 
obligation, otherwise than as regards a matter of 
procedure, unless that effect cannot be avoided 
without doing violence’ to the language of. the 
enactment, [p, 160, col. 1,] - = 
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S.C. A. from the decision of the Addi- 


tional Sub-Judge, Bulandshar, dated 
December 14, 1931. , 


Order of Reference.—This is a 
Plaintiff's appeal arising out of a suit 
for pre-emption of a sale deed, dated 
November 9, 1928. The suit was filed on 
November 8, 1929. On February 6, 1930, the 
defendants vendees obtained a deed of gift 
in their favour which the present plaint- 
iff also sought to pre-empt by a second 
suit. It has now been finally held that 
it was a transaction of gift and was not 
pre-emptible. On December 20, 1930, the 
Court of first instance decreed the plaint- 
iff's claim for pre-emption, holding that 
the* second transaction was « sale and not 
a gift. But on December 14, 1931, the 
lower Appellate Court came to the conclu- 
sion that the second transaction was one 
of gift and accordingly dismissed not only 
the plaintiff's claim to preempt the 
second transaction but also his claim to 
pre-empt the first sale deed. The finding 
that the sscond transaction’ was a gift 
has been upheld by the High Court in 
second appeal. 

The question that arises for considera- 
tion in this case is whether the defendants 
vendees, by having taken a deed of gift 
on February 6, 1930, during the pendency 
of the suit in the trial Court, are entitled 
to defeat the plaintiff's claim. 

The Amending Act (IX of 1929) received 
the assent of the Governor-General on 
January 27, 1930, and it was published in 
the Gazette on February 15, 1930. Accord- 
ing tos. 5, U. P. General Olauses Act 
(I of 1904), which applies to the Local Acts, 
an Act wher it is not expressed on which 
into opera- 
tion, come into force on the 
which it is first published in the Gazette 
after having received the assent of the 


. Governor-General. Accordingly the Amend- 


ing Act came into force on February 15, 
1930. If may be noted that there is a 
distinction as regards'the Imperial Acts 
which are governed by the General 
Clauses Act (Imperial Act No. X of 1897), 
under s. Ə -cf which an Imperial ` Acs 


comes into force on the day ‘on which 
it receives the assent of the Governor- 
General. ` ; 


The question is whether the Amending 
Act, having come into force before the 
passing of the first Court’s decree, it ap- 
plies to this zase, and the defendants 
vendees cannot avail themselves of the gift 


day on. 
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taken during the pendency of the suit. 
The learned Counsel for the defendants 
vendees strongly relies on Baldeo Singh v. 
Hargayan Singh (1). In_ that case the 
exchange was taken on October 16, 1929, 
and the first Court’s decree had been passed 
on February 14, 1930, so that the assent of 
the Governor-General had been obtained 
after the exchange; but the Act had been 
published after the first Court's decree. 
The Bench assuming that the Act came 
into force on the day when it received 
the assent of the Governor-General], held 
that the Act applied and _ the deed of 
exchange conferred no advantage on the 
defendants vendees. Unfortunately it was 
not brought to the notice of the Bench 
that the Local Amendment Act came into 
force not on the day when the Act received 
the assent, but on the day when it was 
published. There is, however, the further 
observation made by the Bench that it is the 
date of the decree which is the crucial date 
and any rule or change in the law which 
came into existence before that date would 
be the law that governed the suit. The 
learned Advocate strongly relies on this 
remark and contends that, inasmuch as 
the Amending Act on having been publi- 
shed came into force before the first Oourt’s 
decree, it was applicable. i 

The learned Counsel for the respondents 
relies on Sheopujan Rai v. Bishnath Rai 
(2) in which there are certain observations 
which go to suggest that on the taking ofa 
deed of gift a vendee defeats the plaint- 
iff's right of preference immediately and 
acquires a substantive right to defeat the 
claim, so that the passing of the Amend- 
ing Act subsequent to that date would not 
revive the plaintiff's right of pre-emption. 
But in that case the Amending Act came 
into force after the passing of the first 
Court's decree and during the pendency 
of the second appeal. In Sheo Balak Chou- 
dhary v. Ram Saran Choudhary ( 3) it was 
held that the effect of obtaining an exchange 
is to put the defendant on the same foot- 
ing as the plaintiff on that day and a sub- 
sequent passing of the Amending Act would 
not improve the position of the plaintiff. 

I may, however, point out that the remark 
in the course of the judgment made by 
me that the Amending Act (IX of 1929) 
came into force on January 27, 1930, when 

(1) 145 Ind. Cas. 396; A IR 1933 All. 217; (1933) 
ALJ 82;6 RA 60. 

(2) 128 Ind, Cas, 390; A IR 1930 All. 706; 52 A 886; 
(1930) A L J 842, 

(3) 146 Ind, Cas. 775; AI R1933 All, 788; 6 R 
330; (1933) ALJ 1625; 55 4975, 
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the assent of the Governor-General was 
received, was not correct. The slip was due 
to overlooking the fact that under s. 5, U. P. 
General Clauses Act, such an Act comes 
into operation on the date when it is first 
published in the Gazelte. As a matter of 
fact in a previous case Muhammad Bashir 
Khanv. Kulsum Bibi (4) it had been laid 
down by a Bench of which I was a mem- 
ber that the Agra Preemption Act (II of 
1922) came into force on February 17, 
1923, when it was published in the Gazette. 
Fortunately, it was not necessary for the 
purpose of that case to fix the date on 
which the Act came into force for, whe- 
ther it came into force on the date of the 
assent or on the date of its publication in 
the Gazette, both the dates were subsequent 
to the deed of exchange and prior to the 
date of the first Court’s decree. 

The learned Advocate for the respondents 
further relies on the observations made in 
Ramsaran Das v. Bhagwat Prasad (5) by 
Boys, J., on pp. 419-20* and by King, J., 
on p. 429*, but the point was not before the 
Full Bench in the direct form in which 
it has been raised before me. I think 
this case raises a substantial question of 
law and should be disposed of by a larger 
Bench. Letit be referred to a Bench of 
two Judges. = 

Mr. Shabd Saran, for the Appellant. 

Mr. Chandra Bhan Agarwalla, for the 
Respondents. 

Opinion of the Full Bench. 

Sulaiman, ©. J.—This case has been 
referred to the Full Bench on certain ob- 
servations in some cases, which are not 
prima facie reconcilable. On November 9, 
1928, the defendant, who was a stranger to 
the mahal, purchased a share in village 
Sunehra. On November 8, 1929, the plaint- 
iff instituted a suit for pre-emption of that 
share, At that time the plaintiff was a co- 
sharer and the defendant being a stranger, 
the plaintiff had a preferential right as 
against him and was entitled to be substi- 
tuted in his place. On February 6, 1930, 
the defendant acquired a small share in 
the same mahal by virtue of adeed of 
gift and became a co-sharer. The plainte 
iff challenged this transaction as one of 
sale, but it has now been held against him 
that it was in reality, a transaction of gift 
and not of sale. On February 15, 1930, the 


(4) 103 Ind, Oas. 208; A IR 1927 All. 545; 25 A 
J 742 


L . 
(5) 113 Ind, Cas 412; AI R 1929All, 53; 51 A 
411; (1929) AL J 290, : 

*Pages of 51 A.—[Hd]. = 
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Amending Act (Act IX of 1929) came into 
force. On December 20, 1930, the first 
Court decreed the suit, but on appeal the 
lower Appellate Court has dismissed it. 

The question for consideration before 
us is whether the amendment of £s. 19, 
Agra Preemption Act, which came into 
force on Febrnary 15, 1930, after the deed 
of gift in favour of the defendant but 
_ before the passing of the first Court's 
decree, prevents the latter from defeating 
the plaintiff's claim. In the referring order 
it has been pointed out that the Amending 
Act came into force on February 15, 
1930, on the date when it was published 
in the Gazette and not on January 27, 1930, 
when it received the assent of the Governor- 
General, because being a Local Act it was 
governed by s. 5, U. P. General Clauses 
Act of 1924, and not by the General 
Clauses Act (Imperial Act No. X of 1897), 
Before the passing of the Agra Pre-emption 
Act of 1922, the view which invariably 
prevailed in this Cours was that the 
plaintiff may lose his right of pre-emption 
into two ways: (1) either by losing his 
own status as a co-sharer, or (2) by losing 
his right of pre-emption on account of the 
defendant acquiring a share in the village 
and placing himself on the same footing 
as the plaintiff: See Ram Gopal v. Piare 
Lal (6) and Bihari Lal v. Mohan Singh (7). 

Under the Agra Pre-emption Act of 1922, 
also it was held that an acquisition of a 
share by the defendant in the village 
destroys the plaintiff's right of pre-emption, 
although the share is acquired during the 
pendency of the suit: See the case of 
Qudratunnissa Bibi v. Abdul Rashid (8). 
The question came up finally for con- 
sideration before a Full Bench of this Court 
‘in Ram Saran Das v. Bhagwat Prasad (5). 
All the three learned Judges came to the 
conclusion that when a share is acquired 
by a defendant during the pendency of 
the suit, s. 20 of the Act, as it stood 
unamended, was inapplicable, but that the 
case was governed by s. 19, Pre-emption 
Act. Boys, J., on pp, 419-420* remarked: 

“If the law has not been altered, then the 
plaintif pre-emptor had no ‘subsisting right’ at 
the date of the decree; his right had been defeated 
by the gift of the vendeo prior to the decree, 
How then can he be said to have lost his ‘sub- 
eee tight’ by anything appearing from the 

C 


The learned J udge then went on to re- 


(6) 21 A 441; A W N 1899, 163. 
(7) 55 Ind. Cas. 71; A IR 1920 All, 159; 42 A 268; 

18 ALJ220; 2UPLR (A) 48 

» _ (8) 96 Ind. Cas. 549; AI R 1926 All. 661; 48 A 616; 
B4 A L J173. aa. 
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mark that he agreed that the legislature 
did not intend to amend the law and that 
the plaintifi-pre-emptor's subsisting right 
must be held to have been defeated by 
the acquisition. King, J., on p.429* re- 
marked, that s. 19 defeated the plaintiff's 
right to a decree, because at the time of 
the passing of the decree, the plaintiff had 
no subsisting right of pre-emption, inas- 
much as the purchaser had by that time 
acquired a pre-emptive status equal or 
superior to that of the plaintiff. The 
learned Judge remarked: 

“The plaintiff may lose his right in a variety 
of ways, and one way is by the purchaser's ac- 
quisition of an interest which puts him on the 
same level as the plaintiff in respect of the right of 
pre-emption,” 

Kendall, J., agreed with the view ex- 
pressed by the other learned Judges. There 
that the raito 
decidendi of the judgments in the Full 
Bench case was that a plaintiff's right of 
pre-emption is lost either by plaintiff himself 
losing his status as aco-shareror by the 


-plaintif losing his right of preference and 


therefore ceasing to have a subsisting right 
on account of the defendant acquiring a 
share in the village. . 
The legislature has amended s. 19, Agra 
Pre-emption Act by adding a proviso thereto. 
The question before us is not whether 
the section as amended is retrospective 
but whether the proviso added to the 
section is so. It is noteworthy that the 
proviso has not been added to s. 20, but 
has been added tos. 19 and is in the 
nature of an exception, because it is 
confined to cases of voluntary transfer in 
favour of a vendee after the institution 
ofa suit for pre-emption, and lays down 
that such a voluntary transfer shall not 
defeat any right which the plaintiff had 
at the date of such institution. It seems 
to me that the legislature by borrowing the 
words from the judgments of the learned 
Judges in the Full Bench case and by 
adding the proviso tos. 19 has, by necessary 
implication, assumed that the interpretation 
of s. 19 as put by the Full Bench was 
correct, and that under that section a 
plaintiff's right of pre-emption can be defeat- 
ed where a defendant acquires a share in 
the village during the pendency of the 
suit; but the legislature has thought it fit 
to lay down that in the special case of a 
voluntary transfer such a defeasance of 
the plaintifi’s right should not take place, 
The proviso, therefore, is in the nature of 
an exception to the general rule and 
should ordinarily be construed to affect 






aia *Page oF (1905) 4,0 Ed] 
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transactions which come into existence 
after the passing of the Amending Act, 
lt is also tobe noted that in the earlier Am- 
ending Act of 1923 (Act No. VIIL of 1923), 
the iegislature took care to add s. 3 spe- 
cifically providing that the Act shall have 
a retrospective effect from 1922, There is 
no such section in the later Amending Act 
(Act IX of 1929). On the other hand, the 
Act is professedly not a declaratory or an 
explanatory~Act butisan Amending Act, 
and it is not only called the Agra Pre-emp- 
tion (Amendment) Act; the preamble to 


the Act makes it clear that the legislature. 
considered it expedient further to amend the 
Agra Preemption Act of 1922 and -it was 
‘therefore necessary to enact certain pro- 


visions. Many alterations have been made in 
the Act and various sections have been am- 
ended, all of which cannot possibly be held 


‘to be merely explanatory of the previous pro- 


visions. There is, therefore, nothing in the 
Act, which would indicate that it was 
intended to have a retrospective effect. It 
seems to be tbat: ù 

“no rule of construction is more firmly estab- 
lished than this, that a retrospective operation is 
not to be given to a statute so as to impair an 
existing right or obligation, otherwise than as re- 
gards a matter of procedure, unless that effect 
cannot be avoided without doing violence to the 
Janguage of the enactment: Maxwell's Interpreta- 
tion of Statutes, 6th Edn., p. 391. ot : 

Various cases are quoted therein in which 
even where the:Act had laid down that no 
such suit shall be brought or maintained, 


‘ etc., on account of some transaction, the 


‘Courts declined to give it a retrospective 
effect so,asto make it applicable to suits 
brought after the Act in respect of transac- 


tions which had taken place before the Act 


was passed: i 
very statute which prima facie takes away or 


impairs vested rights acquired under existing laws or 
creates new obligations, or imposes a new duty, 


‘or attaches a new disability in respect of transac- 


tions or considerations already past, must be pre- 
sumed to be intended not to have a retrospective 


‘operation’: p. 187. _ g : 

Similarly Craies in his Statute Law, 
pp. 330-331 has quoted numerous authori- 
ties in support of the view that: 

“in the absence of anything in an Act to show 
that it is to have a retrospective operation, it cannot 


-be go construed as to have the. effect of allering the 


law applicable to a claim in litigation at the time 
when the Actis passed": p. 330. — 

“In Colonial Sugar Refining Co., Ltd. v. 
Irving (9), their Lordships of the Privy 
Council at p. 372* laid down that: 


“On the one hand, it was not in. dispute that if 


the matter in question be. a matter of procedure 
(9) (1905) A O 369; 74 .L J P. O77; 21 TLR 518; 
$2 L T 738. : 
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only, the petition is well-founded. On‘the other hand 
if jt be more than a matter of procedure, if it 
touches the right. in existence at the passing of 
the Act it was conceded that, in accordance with 
a long line of authorities extending from the time 
of Lord Coke to the present day, the appellants 
would be entitled to succeed.” 

The test laid down by their Lordships 
was that if the new Act touches aright in 
existence at the paseing of the Act, then 

-it should not be held to be applicable to 
a pending action. In Sheopujan Rai v. 
Bishnath Rai (2), a Bench of this Court 
held that the Amending Act (Act IX of 1929) 
was nota declaratory Act with retrospec- 
tive effect and that it could not affect the 
right of pre-emption which was a substan- 
_ tive right and not a mere rule of pro- 
-cedure. Nodoubt the question in that case 
was whether the second appeal in the High 
Court should be -decided in view of the 
amendment which had in the meantime, 
come into effect; but the ratio decidendi of 
the case was thal the defendant by acquir- 
ing a share in the village has a right to 
defeat the plaintiffs claim for pre-emption 
because he acquires the same status, and 
that a right to defeat the -plaintifi’s claim 
was a substantive right which could not 
be taken away-by an Act passed after the 
right had accrued and while the action was 
stil] pending. a 

On the other hand, in. Baldeo Singh v. 
Hargayan Singh (1), another Bench of this 
Court came to the conclusion that the 
amendment would apply to a case where 
the Amending Act came into force before 
the first Court’s decree was passed. In 
point of fact, the Act had come into force 
after the suit in that case had been 
actually decided by the Court below. But 
-unfortunately the attention of the Bench 
-was not drawn to ithe U. P. General 
. Olauses Act, olherwise the appeal would 
haye been decided in a different way and 
the question of the applicability of the 
Amending Act would not have arisen. But 
the decision, as it stands, is certainly in 
favour of the plaintiff-appellant. In Sheo 
Balak Chaudhury v. Ram Saran Chau- 
dhury (3), decided by .2 Bench of which one 
of the learned Judges who decided Baldeo 
Singh v, Hargayan Singh (1), was also a 
party, it was remarked in the course of the 
-judgment on p. 1627* that: 

“this right acquired by the vendees was a sub- 
stantive right and extinguished the preferential 
right as against them.” 

It seems to me that the right of pre-emp- 
tion of a plaintiff as défined in s. 4 (9), 
is a right to be substituted in place of 
~*Page of (1933) A L J [Ed] : 
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the transferee by reason of his right. If, 
therefore, the vendee becomes a co-sharer 
in the village and acquires an equal or 
superior status with the plaintiff's right 
to be substituted in place of the transferee 
disappears. It altogether ceases’ to exist 
and is utterly destrcyed, though, of course 
not by any act of the plaintiff himself 
but on account of the circumstances that the 
defendant has acquired an equal right. The 
right of pre-emption, is a right of pre- 
ference only and as soon as the posi- 
tion of both parties becomes identical and 
equal, the preference disappears. It also 
seems equally clear that in order that the 
plaintiff should te ableto pre-empt success- 
fully, he must-have a continuing and 
subsisting right of preference and should, 
at nointerval of time, have lcst his right 
either owing to his own act or owing to an 
acquisition of the interest by the defendant, 
for at the moment when both the parties 
come on the same footing, the right of pre- 
ference is gone and therefore the right of 
pre-emption of the plaintiff ceases to subsist. 
It cannot be disputed that if the plaintiff 
hada right of pre-emption at the time of 
sale, but lostit fora short time and then by 
virtue of a fresh purchase became a co- 
sharer, he could not maintain the suit, 
Similarly if after having filed the suit, he 
lost his right voluntarily and then re-acquir- 
ed it, he would not be able to get a decree, 
the reason being that he has not a subsisting 
right at all, because his right. has not 
continuously subsisted from the time of the 
original date of the cause of action in his 
favour. 

It appears to me that the right of 
defendant to defeat the plaintiff's right is 
a substantive right and not a mere matter 
of procedure which can be regarded as a 
pleain defence like the bar of limitation. 
The defendant by virtue of the deed of gift 
becomes a co-sharer in the village, who has 
aright to preempt oiher sales and hehas 
an equal right to defeat the plaintiff's 
claim. This is a substantive right andis im 
no sense inferior to a right which a plaintiff 
may have to go in appeal to a particular 
forum. Their Lordships in Colonial Sugar 
Refining Co , Lid. v. Irving (9) held that a 
right to go up in appeal-to a particular 
forum was a substantive right, but not a 
mere matter of procedure. It seems to me 
that the right of a defendant to defeat the 
claim of the plaintiff on account of the 
defendant having himself become a co-sharer 
„and acquired an equal -status under a 
egistered deed is much moré so a 
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substantive right based on that document 
than a matter of procedure, That being 80, 
the proviso in the Amending Act which 
obviously deals with voluntary transfers and 
is intended to deprive a defendant from 
successfully setting up his right under the 
transfer under s. 19 .should not beso 
construed as to affect the defendant who 
had taken a transfer before the passing of 
the Act. By virtue of the transfer, the 
defendant ‘acquired a substantive right 
which became vested in him and suchright 
should not be deemed to have been taken 
away by an Act, which came into force 
subsequent to such an acquisition. — I do 
not read the proviso as merely removing a 
prohibition to the Oourts from passing a 
decree against a defendant. I rather take 
it that the legislature thought it fit to pro- 
vide for an exception in cases of voluntary 
transfers, because it felt that the absence of 
such a provision opened a wide door for fraud 
and enabled defendants todefeat claims for 
pre-emption after suits had been instituted. 
The intention therefore ssems to be that 
voluntary transfers should not be of any 
availto defeudants when they have been 
taken during the suit ; but that involunt- 
ary, e.g, purchase at auction, or succession 
by operation of law, e.g., by inheritance, 
would not deprive the defendant of his 
right todefeat the pre-emptor. The trans- 
fers which were taken before the Amending 
Act was passed are not at all governed by 
this Amending Act. , 

It seems to methat when the legislaturé `. 
by amending ss. 19 and 20 has obviously 
accepted the interpretation put upon them. 
by this High Court, it is now too late'in 
the day to say that the Full Bench ruling: 
was wrong and that the legislature wrongly 
supposed that ib was right and has made 
changes accordingly. 1 cannot possibly 
imagine that the Full Bench, could in any 
way have overlooked ss. 10 and 11, Pre- 
emption Act. They have not discussed those 
sections because io their opinion they did 
nct, in any way, alter their interpretation 
of ss, 19 and 20. Now totry to 1intrepret 
s. 19 so that it should apply only 
to cases where a vendee acquires an equal 
right of pre-emption before the. institution 
of the suit would-be to cause further con- 
fusion and would certainly nullify the 
intention of the legislature as disclosed by- 
the limited scope of the proviso. The very 
fact that the legislature by the proviso has 
altered the whole law, but had made a 
provision by way of an exception, indicatés 
that the proviso could not have been _ 
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intended to have a retrospective effect. The 
legislature would have said so clearly, if 
that had been the intention. Such an 
interpretation would make all transfers 
pendente lite utterly useless for vendees, 
whereas the proviso is deliberately confined 
to voluntary transfers only and leaves the 
interpretation put upons. 19 by the Full 
Bench unaffected as regards involuntary 
transfers, e. g., purchases at auctions, and 
inheritance. Ifan interpretation contrary 
to that put upon it by the Full Bench were 
to be put on s.19,the result would be that 
even where a vendee acquires an interest 
in the mahal by an auction purchase or by 
inheritance, he would not be able to defeat 
the plaintiffs’ claim. Such a result is 
directly opposed to the intention of the 
legislature. I do not see how the word 
“defeat” (which has probably the same 
root as “defeasance”) used in the proviso 
can, in any way, suggest that the right was 
intended to be held in abeyance orin 
suspense only and not annulled, destroyed or 
extinguished, The position is similar to the 
case where a defendant after the sale deed 
has become co-sharer’ of an equal status 
with the plaintiff in which case the plain- 
tiff’s right to sue against him is gone. The 
mere fact that the defendant at a subsequ- 
ent stage but before the expiry of one year 
loses his status as a co-sharer would not 
revivethe plaintiff's right of pre-emption 
soas to enable him to bringa suit. On 
the same reasoning, I am of theopinion 
that the plaintiff's right of pre-emption, 
having been once lost on account ofthe 
defendant’s acquisition, cannot be revived 
by the subsequent passing of the Amending 
Act and that the new amendment does not 
revive extinguished rights. I would, there- 
fore, dismiss the appeal. 

Kendall, J.—I agree throughout with 
the judgment of the learned Chief Justice. 
One of the arguments addressed to us was 
that even if it be held that the Amending 
Act of 1929 has no retrospective effect 
generally, yet the wording of the proviso 
that has been added tos, 19 by the 


Amending Act shows that it ought to be - 


applied in the present case. 
is as follows : 

“Provided that no voluntary transfer made in fa- 
vour of the vendee after the institution of a suit for 
pre-emption shall defeat any right which the plain- 
tiff had at the date of such institution.” 


That proviso 


The argument is, if I understand it 
aright, that ‘the words in the proviso “after 
the institution of a suit for pre-emption” 


must be held to apply to-any suit which was - 
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pending when the enactment came into 
force. The general rule of law, however, is 
that the status of the parties to a litigation 
must be considered to be the status which 
they possessed at the dateof the institution 
of the suit: 

“In general when the law is altered pending 

an action the rights ofthe parties are decided accord- 
ing to the law asit existed when the Act was begun 
unless the new status shows a clear intention to 
vary such rights”: Maxwell on the Interpretation of 
Statutes, 6th Edn., p. 395. ` 
and again : 
“in the absence of anything inan Act to show that, 
it isto have a retrospective effect, it cannot beso 
construed as to have the effect of altering the law 
applicable to a claim in litigation at the time when 
the Act is passed": Oraies on Statute Law, 3rd 
Edn., p. 330.” 

This’ being the general rule, it must 
follow that nothing inthe proviso will affect 
the status of the parties inthe litigation ' 
which was pending when the proviso came 
into force, unless the proviso itself or the 
enactment of which it isa part hasa 
retrospective effect. It is true that in the 
present case the plaintiff's status was 
changed after the institution of the suit, but 
that was brought about by a deed of gift 
executed in the defendant's favour, and not 
by an enactment. The enactment itself not 
being retrospective for the reasons given ' 
very fully by the learned Chief Justice, it 
follows that the defendant's status was not 
changed by it during the litigation, and I 


would therefore agree in dismissing the | 


appeal. 


Niamat-Ullah, J.—I regret I have arrived 
at a different conclusion from the one 


reached by my learned brothers. The facts _ 


ofthe case are fully set out in the order of 
the Hon'ble Chief Justice, dated November 


14, 1933, referring the case to a Division | 


Bench, which inits turn referred it to this 


Full Bench. I would repeat such of them - 


as are necessary for explaining my own 
views on the questions involved in the. 
case. p 


The sale deed, which is sought tobe pre- ` 


empted by the plaintifi-appellant, was exe- 


cuted on November 9, 1928. He filed his suit- 


for pre-emption on the last day butone, t.e., - 
November 8,1929. On the facts as they ex-__ 


isted on the date of suit, he had an un- 
answerable claim, The vendees set about to 


find a good defence, and managed to obtain - 


a deed of gift on February 6, 1930, during 


the pendency of the pre-emption suit, con- - 


ferring proprietary right which placed them | 
on the same footing asthe plaintiff in the | 
matter of preemption. They pleaded that, 


by virtue of their latest acquisition the: 
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plaintif had no preferential claim to pre- 
empt and his suit was, therefore, liable to be 
dismissed. The plaintif attempted to 
checkmate this move on the part of the 
vendees by instituting a suitfor pre-emp- 
tion in respect of the gifted property on 
the allegation that the transaction was not 
of gift but of sale. The first Court dec- 
reed both the suits, holding that the trans- 
action of gift was a sale in disguise. 
That Court passed a decree for pre-emp- 
tion on December 20,1930, which is an 
important date. The plaintiff's suit for 
pre-emption in respect of the gifted pro- 
perty was eventually dismissed by the 
High Court on the finding that the trans- 
action had not been established to be 
otherwise than gift. The position then was 
that the vendees had acquired proprietary 
rights during the pendency of -the first 
instituted pre-emption suit, and the ques- 
tion was whether the suit was liable to be 
dismissed on that account. 

Before the passing of the Pra-emption Act, 
the case law ofthis Court had laid down 
definitely that, where the pre-emptor and 
the vendee have equal rights in the mat- 
ter of pre-emption, no suit for pre emptioa 
can lie. The view was based on the broad 
ground that the object of pre-emption is 
to exclude strangers, and where the vendee 
ig not a stranger, no pre-emption should 
be allowed. This rule opened a door for 
devices to defeat pre-emption, and the 
Courts were called upon to decide as to 
what is the effect of the vendee, who was 
a stranger at the time of sale deed, ac- 
quiring proprietary right after the sale and 
even after the institution of a suit for pre- 
emption. It was consistently held in this 
Court that no decree for pre-emption could 
be passed, unless -the pre-emptor showed 
his preferential right not only at the dates 
of sales and the institution of the suit but 
also at the time of the decree, so that, if 
the vendee acquired the requisite status 
during the psndency of the suit for pre- 
sumption, he could successfully prevent a 
decree for pre-emption being passed: See, 
for example, the case of Behari Lal v. 
Mohan Singh (1). 

These propositions are not disputed in 
this case, which is governed by a statute, 
viz., the Pre-emption Act, which was passed 
in 1922 andcame into force on February 17, 
1923. The question whether the vendee 
could defeat pre-emption by acquiring 
proprietary right during the pendency of 
the pre-emption suit based on the Pre-emp- 
tion Act arose in Ram Saran Das v. Bhag- 
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wat Frasad (5). It was held by a Full 
Bench of this Court that the Act did not 
introduce any change in this respect. This 
view is based on s. 19, Pre-emption Act, 
which provides that : 

“No decree for pre-emption shall be passed in 
favour of any person unless he has a subsisting 
right of pre-emption at the time of the decree,” 

It was held that the right of pre-emption 
does not subsist if the vendee obtained 
a proprietary right during the pendency of 
the suit. If the question had been res 
integra, I would have examined the various 
sections of the Pre-emption: Act in order’ 
to answer it. I may, however, take leave 
to point out, with great respect, that the 
learned Judges did not consider the scheme 
of the Act and other relevant sections, and 
confined their attention to ss.19 and 20 
and attached too great importance to the 
view taken in decided cases before the 
law of pre-emption was embodied in a 
statute. The essence of a Code is tobe 
exhaustive on matters it provides for, ex- 
cept so far that it lets in extrinsic rules. 
Where the language of a statute makes 
two views equally possible, the rule of 
cursus curiae may be: applied to har- 
monise the statute with pre-existing law. 
Where, however, the meaning of a statute 
is clear, interpretation thereof as does not 
fit in with general scheme of the statute 
or is inconsistent with other provisions 
therein embodied is not justified by the ` 
excuse that the cursus curiae should be 
maintained. Sections 10 and 1], Pre-emp-- 
tion Act, to which the attention of the 
Full Bench was not drawn, have, in my 
opinion, an important bearing on the 
question before us, They run as follows: . 

“10. Ona sale to,or foreclosure by, any of the | 
persons named in s. 1?, no right of pre-emption 
shall accrue to any person who has an equal or 
inferior right of pre-emption. 

ll. Subject to tha foregoing provisions,a right 
of pre-emption shall accrue to the persons men- 
tioned in s. 12 whenevera co-sharer or petty pro-~ 
prietor sells any : proprietary interest in land 
forming part of any mahal or village in which 
a right of preemption exists, or when any such 
interest is foreclosed.” 


The effect of a vendee possessing an - 
equal right of pre-emption is declared by 
s. 10, to be to prevent the accrual ofa right _ 
of pre-emption. It is quite clear that a-: 
right of pre-emption accrues to persons 
named in another section if the vendee 
has no equalor inferior right of pre-emp- 
tion. Section 16 permits a suit for pre- 
emption by the person entitled to pre-empt. 
If there had beer nothing in the Act,a ~ 
Tight of pre-emption accruing under s, 11,._. 
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could be enforced in spite of the vendee 
acquiring an equal or inferior right of 
pre-emption after the date of sale ; but the 
Legislature thought it fit to extend pro- 
tection to the vendee who obtains such right 
aon the date of sale, and provided in 
s. 20. 


“No suit for pre-emption shall lie where prior to 
the institution of such suit the purchaser has 
transferred the property in dispute to a person 
having a right of pre-emption equal or superior to 
that of the plaintiff, or has acquired an indefeasible 
interest in the mahal which, if existing at the 


date of the sale or, foreclosure, would have barred 
the suit.” 


There is room for argument that this 
section affords protection not only to a 
vendee acquiring an equal right of pre- 
emption before the institution of the suit, 
but also after it. This argument was dealt 
with by the Full Bench above referred to 
and negatived. We must, therefore, accept 
8.20 as laying down in express terms that 
no suit for pre-emption shall lie where the 
vendee has acquired an equal right of 


preemption before the institution of the’ 


suit. Ifit was the intention of the Legis- 
lature to afford protection to a vendee ac- 
quiring such right after ‘the institution of 
the suit, it is inconceivable to me that no 
express provisicn was made in that behalf. 
It was pointed out by one of the learned 
Judges composing the Full Bench that 
s. 20 does not deal with the case of a vendee 
acquiring an equal right of pre-emption 
during the pendency of the suit, as its 
language will not fit-in with sucha case 
in view of the opening words of the sec- 
tion: that “no suit for pre-emption shall 
lie.” It is said that, if a suit has already 
been instituted, the words “shall lie” are 
wholly inapplicable to the case of a vendee 
acquiring an equal right of pre-emption 
during the pendency ofa suit. With all 
respect, I am unable to appreciate this 
reasoning. The Legislature could easily 
have altered the language. Moreover, a 
suit may lie in its inception, but may 
cease to be maintainable during the pen- 
dency thereof. As soon as the vendee ac- 
quires an equal right, the suit would cease 
to be maintainable. Be that as it may, 
we have to take it that s. 20 was not the 
proper place for giving protection to a 
vendee acquiring an equal right cf pre- 
emption during the pendency of a suit; 
and the Full Bench thought that that mat- 
ter had been provided for by s. 19, which, 
originally ran as follows : 


“No decree for pre-emption shall be passed in 
favour of any person unless he has a subsisting 


right of pre-emption at the time of the decree; , 
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but where a decree for pre-emption has been pass- 
ed in favour of a plaintiff whether by a Oourt of 
first instance or of appeal, the right of such plaint- 
iff shall not be affected by any transfer for loss of 
his interest occurring after the date of such dec- 


ee.” 

The Full Bench imported into the inter- 
pretation of s. 19 the case-law in which . 
it had been held before the Act that a 
pre-emptor must show a subsisting cause 
of action at the date of the decree, They 
held accordingly that the pre-emptor's 
right does not subsist within the meaning 
of s. 19,if the vendee has acquired before 
the decree an equal right of pre-emption. 
Tt is conceded that there is nothing inthe 
Act which lays down that the pre-emp- 
tor’s right ceases to subsist on the vendee 
acquiring, during the pendency of the 
suit, an equal right of pre-emption. On 
the contrary. I am of opinion, that there 
are clear indications inthe Act which show 
otherwise. I have already referred to ss. 1C 
and 11, and the intention of the Legisla- 
ture underlying them. Consistently with 
that rule, s. 20 merely creates a bar against 
the preemptor if the vendee acquires an 
equal right after the sale, but before the 
suit. It is to be noted that the right of 
preemption, which previously accrued 
under 8. 11, is not destroyed by s. 20, which 
merely createsa bar by providing that no 
suit for pre-emption shall lie and does not 
lay down that the pre-emptor's right has 
ceased to exist. The law makes a clear 
distinction Fetween the extinguishment of 
a right and a bar to the exercise of ib. 
Section 20 clearly recognises the existence 
of the right which accrued under s. 1l, 
but bars the enforcement thereof. Tohold 
that under s. 19 the right of pre-emption 
is extinguished by the vendee acquiring 
aright after the institution of the suit is 
to put him on a different, if not a higher 
footing than a vendee acquiring such right 
before the suit. There is no reason to sup- 
pose that the framers of the Act had any 
such distinction in their mind. 

I have ventured to offer some obseiva- 
tions on the view taken by the Full Bench 
because their judgment is silent on the 
points indicated above. Jn interpreting the 
Full Bench ruling I would take its effect to 
be that the case-law, as it stood before the 
Pre-emption Act, is applicable so far. as 
the vendee acquiring a right of pre- 
emption pendente lite is concerned. 
Though in different cases different langu- 
ages have been employed, I have not 
been able to find any case which has, 
gone:to the. length of holding that the 
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right of pre-emption is extinguished. In 
most cases it has been said that the right 
of pre-emption is ‘‘defeated.” In theory, 
‘at any rate, and as will presently appear, 
the distinction is important, there is a 
difference between a right being “extin- 
guished” and aright being “defeated.” In 
one case the right itself vanishes while in 
the other the right exists but cannot be 
effectively exercised. A creditor, whose 
right is defeated by an alienation by his 
debtor, cannot be said to have lost his 
‘right. The word ‘‘defeat” occurs in s. 53, 
Transfer of Property Act; but it cannot 
be suggested that any extinction of the 
creditor's right is implied in that term. 
Similarly lapse of limitation defeats a 
right but does not destroy it, except 
within the limits of s. 28, Transfer of 
Property -Act. This distinction assumes 
some importance in applying the proviso 
which was added tos.19 by the Amending 
Act IX of 1929, passed not long after the 
Full Bench decision in 1928. That proviso 
runs as follows: 

“Provided that no voluntary transfer made in favour 
of the vendee after the institution of a suit for pre- 


emption shall defeat any right which the plaintiff had 
at the date of such institution.” h 
the 


If the proviso is- applicable to 
circumstancesof this case, there can be no 
difficulty in decreeing the plaintiff's suit, 
but the Amending Act was published in 
the official gazette on February 15, 1930, 
and it became operative from that date 
under s. 5, U. P. General Clauses 
Act, I of 1924, that is to say, after the institu- 
tion of the suit for pre-emption but before 
the suit was’decided by the first Court on 
December 20, 1930. It is argued that 
retrospective effect cannot be givento the 
proviso which can apply only to suits 
instituted after the Amending Act came 
into force. This contention has found 
favour with my learned brethren; but I 
am unable to accept it for two reasons: 
The first is that the proviso must be read 
with the section to which it is appended. 
Tt should not be taken as a rule standing 
apart from s.19. If we read the section 
and the proviso together, it seems tome 
that the crucial date is the date of the 
decree; and asthe Amending Act had come 
into force before the Court of first 
instance passed its decree, it should be 
applied, and no retrospective effect is 
implied in its application to the present 
case. To make myself clear, I would 
reproduce the section with the proviso. They 

. now run as follows: 
“No decree for pre-emption shall be passed in 
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favour of any person, unless he has a subsisting right 
of pre-emption at the time of the decree provided 
that no voluntary transfer made in favour of the 
vendee after the institution of a suit for pre-emption 
shall defeat any right which the plaintiff had at the 
date of such institution.” 

The section is a direction to a Court, 
If the Court finds, when it proceeds to 
passa decree, that there isa certain rule 
of law laid down for its guidance, it must 
follow it in passing its decree. If the 
Amending Act had come into force after 
the first Court passed its. decree, and the 
proviso is applied at the stage of the 
appeal, retrospective effect would be given 
to it but notifit was on the statute book 
when the decree is to be passed. The 
proviso does not create any right, nor 
does it divest anyone of his right. The 
right of pre-emption, which it is its object 
to protect. accrued long before the institu- 
tion of the suit; it did so unders. 11, when 
the sale-deed was executed. Nothing 


guishing it. As already 
acquisition of an equal right by the vendee 
operates asa bar to the Court passing a 
decree for pre-emption. Section 19, or any 
other section of the Preemption Act, or the 
case law before it, did not lay down that the 
right of pre-emption is destroyed in those 
circumstances. I emphasise this point, 
because it was mentioned in course of the 
arguments that the proviso could, not 
revive a right which had been extinguished 
by thevendee acquiring an equal right by 
gift. This contention is based on an 
assumption which is wholly unwarranted. 
The right was neither extinguished {nor 
was in abeyance. {fi was aright which 
s,19as it stood before the Amending Act, 
did not allow the Court to give effect to. 
The proviso having been added before the 
Court proceeded to pass the decree must be 
given effect to. j 

The second ground, on which I base my 
conclusion, is that s.19is so worded as to 


make the rule therein contained as a 
rule of procedure rather than a rule 
of substantive law. Mark the similarity 


between the’ opening words of s. 11, 
Givil Procedure Code ands. 19. Both 
sections embody directions to the 
Court and have no reference to the 
substantive rights of the parties. Simi- 
larly, s. 3, Indian Limitation Act, 


directs Courts not to entertain a suit 
instituted after the expiry of. limitation 
provided therefor. . None of these is a rule 
of substantive law. All of them provide 


` 
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„the manner in which the Court is to act. 
To my mind, s. 19, read withthe proviso, 
lays down how the Court is to actin 
passing a decree for pre-emption. It isa 
well settled rule of law that an enactment 
which provides procedure applies to suits 
‘pending at its date. The proviso read 
_with s. 19 isa direction to the Court to pass 
or not to pass a decree in certain cases. If 
the Court finds that a right of pre-emption 
had accrued to the plaintiff and the vendee 
did not acquire an equal right before the 
institution of the suit but acquired it by a 
voluntary transfer afterwards it must 
“proceed to pass a decree. In the result, I 
- would allow the appeal, set aside the decree 
‘of the lower Appellate Court, and restore 
that of the Court of first instance, 
By the Court.—The appeal is dismissed 
with costs. 


D, Appeal dismissed. 
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Civil Revision Application No. 359 
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Mya Bu anv Dunxtzy, JJ. 
P. R. N. 8. P. SUBRAMANIAN 
CHETTYAR— APPLICANT 
Versus 
T. R. M. T. S. T. FIRM or ELA— 
, NoN- APPLICANT 

Civil Procedure Code (Act V of 1908), 0. XXX, 
T, 1, O. II, rr. 2, 6— Suit under 0. XXX, r. 1 (1)— 
Nature of—Suit, how to be brought—Joinder of 
causes of action likely to embarrass defendant— 
Separate trials, necessity of — Principal and agent— 

~ Suitbetween, if should beone for an account— 
Principal objecting only to certain items of agent's 
account—Sutt in respect of those items, if sufi- 
cient. 

Under sub-r. (1), O. XXX, r. J, Civil Procedure 
Code, the suit must be brought in the name of the 
firm, but under sub-r. (2) the plaint may be signed 
or verified by any one of the partners. Consequently, 
the correct way of bringing such a suit is to bring 
it in the name of thefirmas plaintiff, and no other 
nameshould te mentioned as plaintiff at the head 
of the plaint, but in the signature and verification 
of the plaint the person signing and verifying should 
describe himself as one of the partners of the firm 
which brings the suit. 

Although under the provisions of O.II,r. 2, Civil 
Procedure Code, a plaintiff may unitein the same 
section several causes of action against the same 
defendant, he cannot be permitted todo so when 
the joinder of such causes of action is likely to 

. embarrass the defendant in his defence, and under 
O. II, r. 6, Civil Procedure Code, where it appears 
to the Oourt that causesof action joined in one suit 
cannot be conveniently tried or disposed of together, 
he Court may order separate trials, B 
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The agent is the accounting party, and the ordinary 
form of suit between a principal and an agent should 
be a suit calling upon the agent toaccount generally, 
but if the principal is in the main satisfied with the 
agent's accounts, and only takes objection to certain 
items therein which he is prepared to specify, then 
the result of bringing a suit in regard to these parti- 
cular items only is to relieve the agent ofa consider- 
able burden. Hence the suit need not be for an 
account, 

O. R. A. from an order of the District 
Court, Pyinmana, dated Angust 20, 1984. 

Mr. P. K. Basu, for the Applicant. 

Meesrs. S. R. Chowdhury and N. N. Guha, 
for the Non-applicant. . 

Dunkley, J.—The defendant-applicant 
was the agent of the plaintiff-respondent 
T. R. M. T.S. T. Chettyar firm. The firm 
has brought a suit against the applicant 
for the recovery of a sum of Rs. 8,107-7-9, 
with interest thereon, alleging ihat during 
the period of the applicants agency the 
firm incurred losses to that extent as the 
direct consequence of the neglect, want of 
skill and misconduct of the applicant. 

In the trial Court on behalf of the ap- 
plicant objection was taken that the suit 
as framed was not maintainable on seve- 
ral grounds, and these grounds having 
been disallowed by the learned District 
Judge, the present application in revision 
has been brought against the learned 
Judge's orders of June 7, 1934, and August 
20,1934. Three points have been argued 
before us on behalf of the applicant in 


_support of this application in revision. 


The suit was brought by one Palaniappa 
Chettyar who is described in the amended 
plaint as the agent of Thinnappa Chett- 
yar, one of the partners in the T. R. M. 
T. S. T. firm, and it is urgcd ibat this 
Palaniappa Chettyar had no authority to 
bring this suit because he is not the agent 
of the firm, but the agent only cf one of 
the partners. In my opinion, there is no 
force in this contenticn. It is common 
ground tbat the T. R. M. T.S T. firm 
ccnsists of two partneis one of whom is 
Thinnappa Chettyar. The power-cf-attor- 
ney which Thinnappa Chettyar granted 
to Palaniappa Chettyar has been convassed 
before us. It is clearly a power which 
was granted by Thinnappa personally to 
Palaniappa, and there is a clause in that 
power specifically authorising Palaniappa 
to demand the accounts of the firm, toge- 
ther with cash pledged properties and 
other valuables, movable and immovable, 
and to demand settlement of all accounts 
from the applicant, Subramanian, and to 
institute and prosecute civil and crimina 


actions or both against him, Oonsequently 
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there can be no doubt that Thinnappa 
has empowered Palaniappa to bring & 
suit on his behalf against the applicant. 
The learned District Judge, in his order 
of June 7, 1934, has stated that under 
O. XXX,r.1, Civil Procedure Code part- 
ners are authorised to sue in the name 
of the firm, but this is scarcely a correct 
interpretation of this rule, although it is 
in accordance withthe incorrect procedure 
commonly adopted inthis province, when 
a suit is brought by a firm, of describ- 
ing the suit in the heading ofthe plaint 
as a suit by the firm brought by one of 
its partners. Under sub-r. (1), O. XXX, 
r. 1, Civil Procedure Code, the suit must 
be brought in the name of the firm, but 
under sub-r. (2) the plaint may be signed 
or verified by any one of the partners, 
Consequently, the correct way of bringing 
such a suit is to bring it in the name of 
the firm as plaintiff, and no other name 
should be mentioned, as plaintiffas the 
head of the plaint, but in the signature and 
verification of the plaint the person sign- 
ing and verifying should describe himself 
as one of the partners of the firm which 
brings the ‘suit. 

It is admitted that Thinnappa Chettyar 
himself could sign and verify the plaint 
in this svit, and, consequently, if he can 
sign and verify, his agent, Palaniappa, 
who holds a power-of-attorney specifically 
empowering him to bring suits on behalf 
of Thinnappa, can sign and certify the 
plaint as the agent of Thinnappa. Hence, 
in order to bring the plaint in this suit into 
its proper form, only a slight amendment 
is necessary. The plaintiff should be des- 
cribed as the T. R. M.T, S. T. Chettyar 
firm merely. The signature and verifica- 
tion onthe plaint should be “Palaniappa 
Chettyar, agent of Thinnappa Chettyar, 
one of the partners of the T. R.M. T.8. 
T, firm.” These are merely technical amend- 
ments which ought to be allowed, and 
consequently, I consider that the plaintiff- 
respondent firm should be allowed to amend 
the plaint in this sense. 

The second point which has been raised 
is that a suit between a principal and his 
agent should be a suit for an account. 
No doubt, the agent is the accounting 
party, and the ordinary form of suit 
between a principal and an agent should be 
a suit calling upon the agent to account 
generally, but if the principal is in the 
main satisfied with the agent’s accounts, 
and only takes objection to certain items 
_ therein which he is prepared to specify, 
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then the result of bringing a suit in 
regard to these particular items only is 
to relieve the agent of a considerable 
burden, and it is astonishing that the 
applicant should take any objection be- 
cause he has been called , uponto justify 
certain specific items only and has not been 
called upon to render accounts for the 
whole period of his agency, There is, 
therefore, no substance in this contention. 

The third contention raised is that the 
suit is bad for multifariousness. It has 
been objected on behalf of the respondent 
firm that this ground was not raised before 
the original Court and therefore cannot be 
raised now, but it is clear from the order 
of the learned District Judge of August 20, 
1934, thai this point was raised before. him. 
The authority on which the applicant relies 
in support of this contention is Saccharin 
Corporation, Lid. v. Wild (1) where 
it was keld that the plaintiffs were not 
entitled to unite, in one action for damages 
for infringement of patent rights, 23 
separate patents, 

In the plaint in the present suit the 
respondent has laid claims in respect of 
sixteen items. Item (a) refers to salary 
alleged to have been drawn in excess by 
the applicant. Items (b), (c) and (d) refer 
to losses alleged to have been incurred 
owing to the fraud or negligence of the 
applicant, Item (e) is a claim for general 
damages, which remain to be assessed, 
owing to the applicant having carried on 
business on his own account. Items (f), 
(9), O, O, (D, E) O and (m), are 
allegations of failure to credit receipts or 
of false or wrongful entries in the accounts 
regarding payments. Consequently, four 
separate and distinct causes of action have 
been joined in this one plaint. 

The first refers to an excess payment 
made by the applicant to himself, The 
second refers to damages incurred owing 
to the applicant’sfraud ornegligence. The 
third refers to the unascertained profits 
obtained by the applicant in carrying on 
business on his own account to which the 
respondent is entitled under the provisions 
of s. 216, Contract Act. The fourth refers 
to specific items of receipts for which the 
applicant has failed to account - and of 
expenditure which he has wrongfully de- 
bited in the accounts. 

Although under the provisions of O. II, 
r. 2, Civil Procedure Code, a plaintiff 
may unije in the same section severa] 

(1) (1903) 1 Oh. D 410; 72LJ Ob. 270; 19TLR 
154; 20 RE O 243; 88 LT 101. = 
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causes of action against the same de- 
fendant, he cannot be permitted todo so 
when the joinder of such causes of action 
is likely to embarrass the defendant in 
his defence, and under O. II, r, 6, Civil 
' Procedure Code, where it appears to the 
Court that causes of action joined in one 
. sujt cannot be conveniently tried or dis- 
posed of together, the Court may order 
‘ separate trials. To my mind, it is plain 
. that ifall these causes of action are 
_ permitted to. be tried together, the appli- 
~ cant will be greatly embarrassed in his 
defence to the various allegations which 
have been made against him, I am of 
opinion that item (a) of para. 6 of the 
plaint should form the subject-matter of 
one trial: items (b), (c) and (d) of a second 
‘trial, item (e) of a third trial, and the 
' remaining items of a fourth trial. 
Therefore under the provisions of O. II, 
-r. 6, Civil Procedure Code, I would direct 
that the Jearned District Judgeshould try 


-these four causes of action in 
four separate trials as indicated 
- above. However as the respondent firm 


had a legal right, under O. II, r. 3, Civil 
Procedure Code, to join all these causes 
of action in one suit, if would not be 
‘proper that he should be mulcted in the 
costs ofthis application in revision. I 
would, therefore, order that the parties do 
bear their own costs of this application. 
Mya Bu, J.—I concur. 
N. Order accordingly. 





ALLAHABAD HIGH COURT 
` Criminal Appeal No. 45 of 1935 
March 26, 1935 
KENDALL, J. 
KHAZAN SINQGH—APPELLANT 
VETSUS 
EMPEROR— RESPONDENT 
Penal Code (Act XLV of 1860), s. 369—Prosesution 
story disbelieved—Possibility of truth in story of 
. accused as to the presence of the girl in his house — 
_ Benefit of doubt. 
Where the whole story of kidnapping or abduction 
` has been disbelieved and the account given by the 
accused himself of the presence of the girl in his 
. house, is not an incredible story, and it is quite 
_ possible that it is at any rate partially true, the 
accused is entitled to the benefit of the doubt. 


Or. A. from an order of the Assistant 
_ Sessions Judge, Meerut, dated December 22, 
1934. 3 
Mr. Basudeva Mukerjee, for ibe Appel- 
‘lant. ~~ 


The Government Pleader, for the Crown, . 
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Judgment.—The appellant, Khazan 
Singh, has been convicted by the Assistant 
Sessions Judge of Meerut of an offence 
under s. 388 of the Indian Penal Code and 
sentenced to five years’ rigorous imprison- 
ment and a fine of Rs. 300. Five persons 
were pui on their trial in the Sessions 
Court on acharge under s 366-A of the 
Indian Penal Code, but it was altered to 
one under s. 368, Indian Penal Code, in that 
Court as against the accused other than 
Nos. land 2. Thestory for the prosecu- 
tion was that Musammut Tejo was enticed 
away from her husband in 1931. She was 
then a girl of about 14, ifthe finding of 
the Assistant Sessions Judge that she was 
17 when this case was brought into Court 
is correct. The people who were said to 
have enticed her on this occasion were 
Musammat Lachmi and Shib Sahai, and 
according to the eviderice of the girl, Shib 
Sahai ill-treated her and attempted te 
persuade her to transfer her land to him, 
He afterwards took her away tothe house 
of Hukam Singh, who was also put on his 
trial, where she stayed for over a year, at 
the end of which time Shib Sahai, Hukam 
Singh, Sheo Nath :nd the present appel- 
lant, Khazan, took her away in a motor 
car and left her inthe house of Khazan 
for three months, Khazanis said to have 
forcibly kept her during this period ‘asa 
woman”. But one day she managed to 
unfold her story to a girl, who wrote a 
letter to Ram Singh, who put the matter 
in the hands of the Police, and Musam- 
mat Tejo was actually recovered from the 
house of Khazan Singh. 

Ram Singh claimed to behe brother of 
Musammat Tejo, but it appears in evidence 
that he was only a distant cousin, and he 
has been very prominent in the prosecution | 
of the case. The story about the alleged 
abduction by Musammat Lachmi and Shib 
Sahai, and the alleged connection of Hukam 
Singh and Sheonath witb the girl has been 
disbelieved by the Jaage. He did, 
however, feel that Khazan Singh must be 
convicted on account of the fact that the 
gir) was actually found in his possession 
in a room that was locked. 

Tt will be seen that if the prosecution 
story, which attempts to show how the girl 
was enticed away from her husband and 
disposed of for over a year, is false, we 


: have no reliable account of the manner in 


which Musammat Tejo came into the 
possession of Khazan Singh. His own story 
is that he had bought her or rather arrang- 


.ed to be married to her in some -sort of way, 
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and that he had arranged to pay Rs, 800, 
for this purpose to Ram Singh, but that 
as a part of this sum remained unpaid, 
Ram Singh had caused this case to be 
instituted against him. Another important 
circumstance that has come out in the 
‘ course of the evidence is that the girl owns 
or owned. someland, and that she has now 
-made this over to Ram Singh. It should 
further be mentioned that the girl's hus- 
band did make a complaint of her disap- 
- pearance in 1931 and that his position in 
regard to Khazan and Ram Singh is not 
at all clear. He gate evidence for the 
‘defence, in the course of which he stated 
that Ram Singh had sold Musammat Tejo 
to Khazan, but this is evidently only hear- 
- Bay. 

The question is whether in these circums- 
tances the appellant could possibly be legal- 
ly convicted of an offence under s. 368 of the 
Indian Penal Codé. He undoubtedly had 
Musammat Tejo in his house, but it appears 

‘to be very doubtful whether he was really 

concealing or confining her there. No doubt 
she said that he was, and so did Ram Singh 
but the statements of both these witnesses 
have been almost entirely disbelieved, and 
indeed it appears almost impossible that 
Ram Singh shouid have been unaware that 
Musammat Tejo was in Khazan’s house 
until he was informed by a letter, which 
has not been produced, written by an 
unknown girl, who has not given evidence. 
Even supposing for the sake of argument 
that Khazan was concealing or confining 
the girl in his house, it has certainly not 
been proved that he knew that she had 
been kidnapped or abducted. The whole 
story of kidnapping or abduction has been 
disbelieved. The account given by Khazan 
himself of the presence of the girl in his 
house has, it is true, not been believed by 
the Judge. But it is not an incredible 
story, and as the other one has broken 
down, it is quite possible that itis at any 
rate partially true. I must hold, therefore, 
that the case against Khazan Singh has 
not been made out and that heis entitled 
to the benefit of the doubt. I therefore 
allow the appeal, set aside the conviction 
and sentence and direct that Khizan Singh 
be acquitted and released. He is on 
bailand his sureties may be discharged. 
The fine, if paid, should be refunded. 

D | Appeal allowed. 
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PESHAWARJUDICIAL COMMIS- 
~ , SIONER'S COURT 
Criminal Reference No, 481 of 1934 
February 6, 1935 
MIDDLETON, J. C. 
EMPEROR—Applicant 
VETSUS 
NISAR AND ANOTHER -- Accused 

Penal Code (Act XLV of 1860), s. 41 1—Offence 
under—Sentence of fine only—Amount of fine less than 
value of properiy stolen — Sentence of imprisonment, 
propriety of. en 

Where on conviction of an offence under s. 41], 
Penal Code, the accused were sentenced only with 
fine which was less than the value of the cattle 
stolen : g 

Held, that the sentence was so light as to forma 
direct encouragement to other persons who may wish 
or be tempted to indulge in cattle theft orin the 
sale of stolen cattle and that in the circumstances a 
sentence of one year’s rigorous imprisonment should 
be awarded. 


Cr. Ref. from an order of the Magistrate, 
rae Class, Peshawar, dated October 29, 
1934, 

Mr. S. Raja Singh, forthe rown. 

Crder.—Nisar, aged 38, and Ramzan 
recorded as of 18 years of age, but by 
appearance considerably older, have been 
convicted under s. 411, Indian Penal Code, 
and sentenced to pay a fine of Rs, 20 each 
or in default to undergo four months’ 
rigorous imprisonment, The allegation 
against them was that they jointly attempt- 
ed to sella bullockto one Zarshahof 
Badaber village in Peshawar District, who 
became suspicious of their bona fides and 
asked them to give him a receipt at the 
Police Station, which they agreed to do, 
On arrival at the Police Station Ramzan 
gave the name of his companion as Nisar 
whilst Nisar himself gave his -name -as 
Akram. This fact combined with the fact 
that they were attempting to sell a bullock 
worth some Rs. 50 for the sum of Rs, 10-8-0 
raised the suspicions of the Head Constable, 
in consequence of which inquiries were 
made and it was discovered that the bull 
belonged to Inzargul of a village in the 
Kohat District and had been lost when- out 
grazing. A report regarding its loss had 
been made prior tothe discovery of the two 
accused. 


This case has been reported -by the 
District Magistrate, Peshawar, under 
s. 438, Criminal Procedure Code, with the 
recommendation that the sentence be en- 
hanced, the learned District Magistrate 
pointing out that the infliction.of fines which 
in theaggregate are less than the value of 
the bullock, not only amounts to a failure 
of justice, but positively encourages thefts 
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I have examined the record and questioned 
the two respondents. Not only did Nisar 
give a wrong name, but both respondents 
gavea wrong village as that of their 
residence. Both belong to the same village 
and itis impossible to believe Ramzan’s 
story that he happened to meet Nisar and 
was travelling with him, but did not know 
who he was or whether- the bullock was his 
or not. There is no doubt that both the 
respondents joined in the attempt tosell 
the bullock thus committing an offence 
-~ under s. 411 read with s. 34, Indian Penal 
Code. Although loath to enhance the sen- 
tence of persons who have not been sentenced 
to imprisonment, I fully agree that the sen- 
tence which has been inflicted upon the two 
respondents is so light as to forma direct 
encouragement to other persons who may 
wish or be tempted to indulge in cattle 
theft or in the sale of stolen cattle. I, 
therefore, whilst maintaining the convic- 
tion, set aside the sentence of fine, andin 
lieu thereof sentence each of the accused 
Nisar and Ramzanto one year’s rigorous 
imprisonment. 


N. Sentence enhanced. 


ALLAHABAD HIGH COURT 
Privy Council Appeal No. 10 of 1934 
December 3, 1934 
KENDALL AND Baspas, JJ. 
GAEKWAR, BARODA STATE RAIL- 
WAY, BARODA—DEFENDantT—APPBLLANT 
versus 
MUHAMMAD HABIBULLAH AND ofaErs 

— PLAINTIFFS—RESPONDENTS. ; 
Limitation Act (IX of 1908), s. 12 (2)—Appli- 
cation for leave to appeal to Privy Council— 
Copy of judgment and decree. applied for— 
Judgment supplied earlier but decree subsequently 
—Judgment containing all information required— 
Held, whole time spent in getting copy of decree 
should be excluded. 
Where the applicant — ə 
to appeal to His Majesty in © 
for copy of the decree and the judgment, and 
the copy of the decree is only supplied sub- 
sequently, but the copy of the judgment is sup- 
plied before, even though the judgment itself 
supplied all the information required for the applica- 
tion, the applicant is entitled to exclude the whole 
of the time from the date when the application 
was made until the datewhen the copy of the 


decree was ready. 


before applying for leave 
Council, applies 


P. C. for leave to appeal to His Majesty 
in Council from decree, dated December 22, 


BO. 
ae P. L. Banerji, and K. D. Malaviya, 


for the Appellant. 
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Mr. M. L. Chaturvedi, for the Respond“ 
ents. 

Judgment.—This is an application for 
leave to appeal to His Majesty in Council 
which has been opposed on the ground 
that it is barred by limitation. The decree 
against which the appeal has been made 
was dated December 22, 1933, and the 
present application is dated April 6, 1934. 
The report of the office on it is that it 
is fifteen days beyond time. Mr. P.L. 
Banerji, for the appellant, relies on the 
provisions of sub-s. (2), s. 12, Limitation 
Act, and points to* the fact that the period 
between January 22, 1934, when he applied 
for a copy of the decree, until April 20, 
1934, when the copy of the decree was 
ready would be excluded in computing 
the period of limitation. Under sub-s. (2), 
s. 12, Limitation Act: 

“in computing the period of limitation prescrib- 
ed for an appeal for leave to appeal and an appli- 
cation for a review of judgment, the day on which 
the judgment complained of was pronounced and 
the time requisite for obtaining acopy of the 
decree, sentence or order appealed from, or sought 
to be reviewed shall be excluded.” 

And their Lordships of the Privy Council 
in Jijibhoy N. Surty v. T.S.Chettyar (1) 
have remarked s.12 makes no reference 
to the Code of Oivil Procedure or to any 
other Act. It does not say why the time 
is to be excluded but simply enacts it as 
a positive direction. 

The application is opposed on the ground 
that this period cannot be excluded 
because the time was not requisite for 
obtaining a copy of the decree. The reason 
given for this argument is that in this 
case a copy of the decree was not 
requisite, and that this is shown by the 
fact that the application for leave to 
appeal was filed on April 6, whereas 
the copy of the decree was not obtained 
until April +0. It is pointed out that in 
the Privy Council judgment to which we 


have referred, their Lordships have 
remarked: 
“Jf indeed it could be shown that in same 


particular class of cases there could be no object 
in obtaining the two documents, an argument 
might be offered that no time could be requisite 
for obtaining something ndt requisite.” 

As the dates given above show that 
the application for leave to appeal was 
filed before the copy was supplied, it is 
argued that the copy of the decree was not 
requisite, and that the time cannot be 
excluded. 

(1) 109 Ind. Cas. 1; AIR 1928 P O 103; 521A 
161; 6 R 302,50 WN479; 47 OL J510; 26 ALJ 
657; 320 W N 845; 30 Bom. L R 842; 54M L J 696; 
38 LW 207 (2 O,) So 7 
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The paragraph in which the remarks 
relied on bythe respondent occur sets 
forth an argument that might be used in 
a particular class of cases and their 
Lordships proceed to demolish it so far 
at any rate as the particular case before 
them is concerned. Mr, Chaturvedi, for 
the respondent, however, tried to show that 
the present caseis one in which the 
circumstances are peculiar and that as a 
matter of fact the copy of the decree 
was not requisite. The circumstances, as 
we have been shown from the record, are 
that on January 22, the appellant applied 
for a copy both of the decree and the 
judgment. The copy of the judgment 
was obtained on. March 10, and as it 
happened, that provided sufficient material 
for the completion of the application for 
leave to appeal. When the application 
for both copies was made, however, the 
appellaht was actually in need of the 
information which had to be provided by 
either the copy of the decree or the copy 

. of the judgment, and therefore it is im- 
possible to say that on the date when the 
application for copies was made either 
of those copies was not requisite. 
It was only an accident, so to speak, that 
- the necessary information was supplied 

by the copy of thejudgment and not by 
the copy of the decree. It has been 
argued by Mr. Chaturvedi that as the in- 
formation was actually supplied by the 
copy of the judgment, the copy of the 
decree cannot have been necessary. 
However true this may be of the period 
after March 10, when the copy of the 
judgment had been obtained, it has no 
application to the period from January 22, 
to March 10. Even if this lesser period 
were to be excluded, the application would 
be within time. We are, however, of 
opinion that the wording of sub-cl. (2), 
8. 12 is quite sufficient to enable the ap- 
pellant to exclude the whole of the time 
from the date when the application was 
made until the date when the copy of the 
decree was ready, 

As this point might be taken in appeal 
we direct that copies of both the judg- 
ment and the decree be filed. For the 
reasons given above we hold that the 
application is within time. The valuation 
of the suit in the Court below being above 
Rs. 10,000 and the valuation of the pro- 
posed appeal to His Majesty in Council 
being also above Rs. 10,000 and the Courts 
in India having differed, the case satisfies 
the requirements of law under s. 110, Oivil 
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Procedure Code, and we certify accord- 
ingly. 
D. Order accordingly. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT Í 
Civil Appeal No. 174/20 of 1934 
April 5, 1935 
Mipprrton, J. O. 
GHULAM HUSSAIN MUHAMMAD ALI 
— -PLAINTIFF—APPRELLANT 
versus 
AHMAD GUL AND oruzes—Derenpants — 
RESPONDENTS 

Civil Precedure Code (Act V of 1908), 0. XLI, r. 19 
—Re-admission of appeal — Opportunity to produce 
proof that appellant was prevented from appearing— 
Necessity of giving—Suffcient cause. 

Order XUI,r. 19, Civil Procedure Code, indicates 
that an appellant is entitled to produce proof that 
he was prevented from appearing upon the day 
fixed for h2aring,and that if he can prove that he 
was prevented by sufficient cause, his appeal shall be 
re-admitted, 

Where the appellant 


was not allowed any op- 
portunity to produce 


proof, and there was nothing 
before the Court to indicate whether he had been 


prevented from appearing by sufficient cause or 
fat 


ot: 
Held, that the case must be decided upon its merita 


after an opportunity is given for the production of 
proof, 


O. A. from an order of the District J udge, 
Derajat, dated March 7, 1934. 

Mr. S. Muhammad Aurangzeb Khan, for 
Appellant. 

Mr. Peer Bakhsh, forthe Respondents. 

Judgment.— The appellant brought an 
appeal in the Court of the District Judge, 
Derajat, against a decree dismissing his 
suit as a plaintiff. On the day fixed for 
hearing he did not put inan appearance 
in the Appellate Court, but his gon at- 
tended the Court and represented that 
his father was ill and unable to attend. 
The District Judge accordingly dismissed 
the appeal under O. XLI, r. 17, Civil 
Procedure Code, by order dated February 10, 
1934. The appellant thereafter, appointed 
a mukhtar who presented an application 
for restoration under O. SLI, r. 19, Civil 
Procedure Code on March 2, 1934, which 
was returned to him for correction of 
certain irregularities and which he put 
in again upon March 3. Upon the latter 
date a rote was entered in vernacular 
upon the application itself that the ap- 
Plicant was to appear upon March 7, 
for the orders of the District Judge. On 
March 7, the District Judge passed an 
order noting that the son was again pre. 


sent and was now mukhtar for the appel. 


ft 
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lant and concluded as follows : 

“He has not advanced any proof with regard’ to 
the illness of his father, nor is the explanation offered 
satisfactory, Thé application is, therefore, rejected.” 

-It is clear that the application for res- 


toration was never placed before the 
District Judge until March 7, and the ap- 


pellant was not directed to produce proof 


in support of his applicationupon March 7, 
but was merely directed to appear to obtain 


*; the orders upon the application. Order XLI, 


T. 19, Civil Procedure Code, indicates that 
an appellant is entitled to produce proof 
that he was prevented from appearing upon 
the day fixed for hearing, and that if he 
can -proye that he was prevented : by 
.-Bufficient cause, his appeal shall be re- 
- admitted. In the present case the appellant 
. was not allowed any opportunity to pro- 
- duce proof, and there was nothing before 
‘the Court to indicate whether he had been 
- prevented from appearing - by sufficient 
cause or not. I must accept the appeal, 
-set aside the order dated March 7, 1934, 
and remand the application for decision 
-upon its merits after an opportunity has 


- been given for the production of proof, 


Costs in appeal to follow the final result, 
Pleader’s fee Rs. 16. 
N. Appeal accepted. 


— 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1080 of 1933. 
April 29, 1935 
KENDaLL, J. 

IQBAL UDDIN AND ANOTAER — 

. DEFENDANTS —ÅPPELLANTS 
versus 
RAM NATH— PLAINTIFF AND OTHERS-— 
DEFENDANTS —RESPONDENTS 
Partition Act (IV of 1893), s. 4—Whether applies 
to a hut which is not a dwelling house. 
Section 4 of the Partition Act has no application to 
a hut which is not a dwelling house, although it may 
still be capable of being used as such, Nil Kamal 
Bhattacharjya v. Kamuakshya Charan (1) and Pran 


Krishna Bhaudoni v. Suroth Chandra Roy (2),dis- . 


tinguished. P 
S. 0. A. from the decision of the Addi- 
tional Subordinate Judge of Benares, dated 
May 10, 1933, 
Mr. Mansur Alam, for the Appellants. 
Messrs, K. N. Malaviya and Kanhaiya 
Lal Misra, for the Respondents. ` 
Judgment.—This appeal arises from a 
-guit for partition: by a stranger to whom a 
. part of the property of an undivided family 
„had been transferred. The plaintiff-respon- 


dent obtained a decree for partition of his. 
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share. The appellants wished to buy out: 
his share, and they made a report under 

s. 4 of the Partition Act of 1893. Both the 

Courts have held that the property concern- 

ed is not a “dwelling house” within the 

meaning of that section. The lower Appel- 

late Court has remarked: 

“The fact that’ the land is khandal from six or 
seven years, coupled with the fact that Musammat 
Nabban lives in mohalla Sari Gobbardan, points out 
that its owners have given up the idea of using it as 
a dwelling house" i 

The learned Counsel for the appellants 
wished to assail the finding that Musammat 
Nabban lives in mohalla Sari Gobhardhan 
on the ground that there is no evidence to 
support it. But there is no certificate to 
support this plea, and I have therefore not 
allowed it to be taken in this Court. The 
next argument is that the property consists - 
of some vacant land, a hut, and that the 
hut is still capable of being used as a 
dwelling house, though it may be that the 
undivided family has not actually been 
using it as such for a number of years, I 
have been referred totwo decisions of the 
Calcutta High Court in support of the ap- 
pellants’ plea, the first of which is the case 
of Nil Komal Bhattacharjya v. Kamakshya 
Charan (1). This only goesso far as to show 
that it is the ownership of a dwelling house, 
and not its actual occupation which brings 
the operation of the section into play. If 
the house in questicn, however, is not a 
dwelling house, there is no relevancy in the 
ruling, and the finding of the Court in the 
present suit is that this hut is not a dwell- 
ing house, In the case of Pran Krishna 
Bhaudoni v. Suroth Chandra Roy (2) it has 
merely been held that the land and its 
appurtenances which are ordinarily and 
reasonably necessary for the enjoyment of 
a dwelling house may be included in the 
expression as well as the house itself. This 
again clearly has no relevancy in the pre- 
sent case where the house itself is not a 
dwelling house. It appears: to me that 
question atissue has really been decided 
by the findings of fact, and that there is 
no force whatever in the appeal. It is, 
therefore, dismissed with costs. 

_ Mr. Mansur Alam has asked for leave to 
appeal under the Letters Patent on the 
ground thats. 4 of the Partition Act ought. 
to be capable of application where a house, 
although it has been found not to be used 
as a dwelling house, is still capable of 
being used as such, and as this question 


(1) 109 Ind. Cas. 67; A I R 1928 Cal. 539. 
+(2) 45 Ind, Cas 604; 45 0873; AI R 1919 Cal. 1055; 
220 WN 515. 
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may be of some importance, leave to appeal 
is given. : 

D. Appeal allowed. 





MADRAS HIGH COURT 
Civil Revision Petition No. 1473 of 1928 
December 21, 1934 
RAMESAM AND VENKATASUBBA Rao, J. 
KARRI SHETARAMAYYA— PETITIONER 
Versus 
PAPPU SUBRAHMANYAM— RESPONDENT 

Ciwil Procedure Code (Act V of 1908), O. XXI, 
rr. 58, 61, 63, s. 115—Claim by tenant of judgment- 
debtor—Whether one to be investigated into by petition 
under r. 58—Suit,if to be filed within one year— 
Order on claim petition that petitioner's rights are 
not tobe prejudiced by sale—Sale subject to such 
note~-Order, if negatives his rights—Subsequent pro- 
ceedings for possession — Court misconstruing order 
and declining to go into merits—Whether constitutes 
foilure to exercise jurisdiction— Revision. 

A claim by a tenant of the judgment-debtor is 
nota claim intended by the legislature to be investi- 
gated into by a petition under O. XXI, r. 58, Civil 
Procedure Code, Therefore, it is not an order upon 
which a suit within one year should be filed by the 
party against whom the order is made, 

In execution of a decree obtained against one D, 
the decree-holder attached certain lands and applied 
for sale thereof. A certain petition was then put 
in under O, XXT, r. 58, Civil Procedure Code, by 
K alleging that he had permanent rights of occuran- 
cy inthe landsin question and that the judgment- 
debtor's right was confined to the collecting of an 
annual cist and’ that the decree-holder was 
not entitled to bring the lands to sale but should 
be directed to sell the judgment-debtor's right, 
which, as above-mentioned, was limited to the 
collecting of the cist. On those allegations, be prayed 
in the alternative, either that the attachment should 
be cancelled and the sale stopped or the sale res- 
tricted to the judgment-debtor’s right to collect the 
cist. The Court in its order, after reciting that K’s 
rights were not to be prejudiced by the sale, provid- 
ed that a note to that effect shall be made in the sale 
list and that the sale held subject to this note : 

Held, that the order could not be construed as 
having negatived K's right, as nothing short ofa 
clearly hostile order could operate to produce such 
a result. 


Held, also, that in passing an order in subsequent 
proceedings for possession by the transferee of the 
purchaser at sale that the prior order on the claim 
petition became conclusive under O. XXI, r. 63, as 
against K and refusing togo intothe merits of 
the case, there was a failure to exercise jurisdiction 
as the Court by reason of its misconstruing the order 
on the claim-petition, declined to gointo the merits 
of the case, namely, whether or not the claimant had 
permanent occupancy rights, and the High Court 
would interfere in revision to set aside the order. 
[p. 176, col. 2.] 

[Case-law discussed ] 


Per Ramesam, J.—The Court disallowing the ob- 
jection on the ground that the tenant was precluded 
by the former order on the claim petition is not one 
ofthe courses indicated in the Code and therefore 
irregular and such irregularity is so material and of 


such serious consequences that the High Court should, 


interfere in revision. 
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©. R. P. under s. 115 of Act V of 1903 
praying the High Court to revise the order 
of the Court of the District Munsif of 
Kovvur in O. M. P. No, 132 of 1928, dated 
April 23, 1928, in O. S. No. 512 of 1922, on 
the file of the Court of the District Munsif 
of Cocanada. \ ` 

Mr. V. Viyanna, for the Petitioner. 

ta G. Lakshmana Rao, for the Respond- 
ent. 

Ramesam,J. The facts of which this 
Civil Revision Petition arises are fully 
stated by my learned brother. There are 
two stages in this matter. The first is the 
claim petition E. A. No, 3433 of 1924 
purported to be filed under O. XXI, r. 58,. 
Civil Procedure Code-Ex. A, dated 
November 21, 1924. The order upon this 
is Ex. B, dated December 16,1924. The . 
second stage isin P, 1928—the obstruction 
by the petitioner before us to the decree- 
holder in delivery proceedings followed by 
the application-of the decree-holder under 
O..XXI, r. 97. The order on this petition is 
the order against which this revision peti- 
tion has been filed. In this order the ~ 
District Munsif held that the obstructor, 
that is, the tenant on the land, is precluded 
by the order Ex. B, from setting up his 
tenancy, he, therefore, directed delivery 
free of the tenant's claim. 

On the first matter my learned brother has 
fully considered the decisions and the con- 
struction to be placed upon Ex. B and the 
effect to be given to it. Iagree with him 
in thinking that it is not such an order as 
to compel the claimant to file a regular 
suit within one year under O. XXI, r. 63. 
But apartfrom this, it seems to me that 
there is another reason why Ex. B, should 
not have such an effect. When a claim 
petition is filed under O. XXI, r. 58, where 
the claimant sets up some interest adverse 
to the judgment-debtor so as to entitle him 
to ask the Court to raise the attachment in 
respect of the whole of the property ‘or a 
portion of the interest in the property 
attached, the Court may refuse to investi- 
gate and dismiss the petition on the ground 
or delay (proviso to r. 58) or may proceed 
to investigate. Then the claimant should 
adduce evidence to show that he had some 
interest in, or possessed of the property 
which was attached (r. 59). If the Court 
then comes to the conclusion that the prop- - 
erty was not in the possession of the judg- 
ment-debtor or some trustee for him or a - 
tenant paying rent to him, the Court allows 
the claim to raise the attachment wholly. or 


- partially (r..60). But if all that the claim- 
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ant has established is a mortgage or charge, 
the attachment may continue subject to 
the mortgage or charge (r. 62). But if the 
Court comes to the conclusion that the prop- 
erty isin the possession of the judgment- 
debtor or a trustee for him or his tenant, 
the Court has not got to raise the attach- 
ment wholly or partially but proceed to 
sell the property. There isno claim to be 
allowed (r.61). Reading rr. 60 and 61, we 
see that where all that the claimant has is 
merely the interest of a tenant paying rent 
to the judgment-debtor (whether the tenant 
is a tenant at will or from year to year or 
occupancy tenant) such a person’s posses- 
sion is regarded as judgment-debtor’s 
possession and there is no attachment to 
be released. That is, for the purpose of 
investigating the objections to attchment 
and the raising ofthe attachment wholly or 
partially, the possession of a tenant under 
the judgment-debtor is not regarded as 
antagonistic to the judgment-debtor, how- 
ever, substantial the question whether the 
tenant is an occupancy tenant may be for 
other purposes: his possession is regarded 
as that of the judgment debtor and if this 
is all the claim that is set up, on the face of 
it, it is no objection to the attachment even 
if fully made out. Therefore, the Court 
should always reject such a petition on the 
ground that the tenant's claim is not a kind 
of claim enquiry of which is contemplated 
in a claim petition under O. XXI, r. 58. 
This is absolutely clear from the conclusion 
which the Court has to arrive in rr. 60 and 
61 and the consequence of such conclusions. 
Iam, therefore, of opinion that a claim by 
a tenant of the judgment-debtor is not a 
claim intended by the legislature to be 
investigated into by a petition under 
O. XXI, r. 58. Therefore, it is not an 
order upon which a suit within one year 
should be filed by the party against 
whom the order is made. 

On the second point, if the obstruction 
is caused by a person claiming to be an 
occupancy tenant and, therefore, entitled 
to be in physical possession, the Court 
should investigate into the matter and if it 
finds that the claim is a bona fide claim, the 
Court should dismiss the application of the 
decree-holder purchaser in so far as it seeks 
to get physical delivery. The Court should 
not dismiss the petition totally; it should 
order delivery under O, XXI, r. 96, though 
the purchaser seeks delivery under O. XXI, 
r. 95. In such a case some form of delivery 
is necessary to make the proceedings com- 
plete as against the judgment-debtor, Sọ 
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that in a regular suit against the obstructor ~ 


by the purchaser there should be no further 
objection by the judgment-debtor that the 
execution proceedings are not complete and 
that the suit does not lie under s. 47 of the 
Code of Civil Procedure. (Vide the remarks 
and the procedure indicated in the Full 
Bench judgment delivered to-day in 
C. M. A. No. 42 of 1932). If the Court finds 
against the occupancy tenant, then delivery 
of physical possession can be ordered 
(O. XXI r. 95), the Court ought to investi- 
gate the matter. 


The Court disallowing the objection on ` 


the ground that the tenant was precluded 
by the former order on the claim petition 
is not one of the couises indizated in the 
Code and, therefore, irregular and the 
irregularity is so material and of such 
serious consequences that we should inter- 
fere in revision. Apart from the order on 
the claim petiticn it is possible that the 
tenant might show his occupaney rights 
otherwise than by what he adduced in the 
claim petition. He may show that the 
village is an estate within the meaning of 
s. 3 (2), (d), of the Estates Land Act. This 
is another reason why the District Munsif's 


order is irregular, concur with the order `, 


proposed by my learned brother. 


Venkatasubba Rao, J.—This case has 
been referred to a Bench by Krishnan 
Pandalai, J. and the question raised is’ as 
regards the effect of an order made upon a 
claim petition. In execution of a decree 
obtained against one Damojipurapu 
Sithamma, the decree-holder attached 
certain lands and applied for sale thereof, 
A claim petition was then put in under 
O. XXI, r. 58, of the Civil Procedure Code 
by Karri Seetharamayya (the petitioner 


before us), wherein he alleged that he had. 


permanent rights of occupancy in the lands 
in question and that the judgment-debtor's 
right was confired to the collecting of an 
annual cist of Rs. 300, and went on to say 
that the decree-holder was not entitled to 
bring the lands to sale but should be 
directed to sell the judgment-debtor’s right, 
which, as above-mentioned, was limited to 
the collecting of the cist. On those allega- 
tions, he prayed in the alternative, either 


that the attachment should be cancelled-- 


and the sale stopped or the sale restricted 


to the judgment-debtor’s right to collect . 


the cist. 
order : 
“This application was filed late, and the sale is 


The Court made the following 


going on, Whatever interest the defendant ` hasin . 


the lands put to auction will be sold and th 
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petitioner's rights are not prejudiced thereby. A 
note shall be made to that effect in the sale list and 


the sale shall be held subject to that note. This peti- 
tion is dismissed”, 


It is the effect of this order dated Decem- 
ber 23, 1924, that has now to be considered. 


The sale was held, the lands were 
purchased by the decree-holder himself, 
who transferred his right to Pappu 
Subramaniam (the respondent). The 
present application was filed under O. XXI, 
T. 97 in 1928 (that is four years from the 
date of the order on the claim petition) by 
Subramaniam, who complained that he 
was obstructed by the petitioner in 
obtaining possession and prayed for the 
removal of the obstruction. The petitioner 
pleaded that he was entitled to permanent 
occupancy rights and sought to rely upon 
a judgment of the High Court delivered in 
1919, recognising: those rights. But the 
lower Court, upholding that respondent's 
preliminary objection that the order on 
the claim petition became conclusive 
under O. XXI, r. 63, as against the peti- 
tioner, refused to go into the merits of the 
case. The question is, has that order the 
effect of conclusively negativing the peti- 
tioner’s permanent rights of occupancy ? 

Order XXI, r. 63, says that where an 
order is made against a party, it shall be 
conclusive subject to the result of a regular 
suit which under the rule he is entitled to 
bring and under Art. 11 of the Limitation 
Act such a suit should be brought within 
one year from the date of the adverse order. 
As has been pointed out in the referring 
order of Napier, J. in Venkatarathnam v. 
Ranganayakamma (1) and again in the 
judgment in Saharabi v. Ali (2) the re- 
sult of holding that the order has 
become conclusive under O. XXI, r. 63, is 
to reduce very often the period of limita- 
tion from twelve years to one year, and 
the question becomes, therefore, very 
important in each case, whether the order 
to be considered is in substance hostile to 
the party and he is bound to get rid of 
it by filing a regular suit, for, under the 
provision the order must be one made 
‘against’ the party. The question is one 
of construction of the order made in each 
case and I must remark, in view of the 
numerous cases cited before us, that to 
attempt to construe one order in the light 
of the observations made in respect of a 

(1) 48 Ind, Cas. 270; 24 ML T 197; (1918) M W 
nae 8 L W292; 35M L J. 335; 41 M 985 
: (2) 72 Ind, Oas. 857; 44 ML J 141;17 L W182; A 
‘IR 1923 Mad. 295. 
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totally diferent order, is hardly a safe or 
proper method of dealing with the point, 
and itshould be observed that in not a 
single case cited by Mr. Lakshmanna for 
the respondent, the order construed was 
worded in the way in which the present 
order is. To say that the petitioner is 
adversely affected by an order which 
expressly recites that his rights are not 
to be prejudiced, involves an obvious con- 
tradiction. The order, after reciting that 
the petitioner's rights are not to be pre- 
judiced by the sale, goes on to provide 
that a note to that effect shall be made in 
the sale list and that the sale shall be held 
subject to this note. There is an important 
distinction between the terms of this order. 
and many other orders which have been. 
construed by the Courts in the cases to 
which our attention has been drawn. In 
those orders what invariably the Judge 
said was, “let the claimant's objection be 
noted in the sale proclamation’, whereas 
the present order is of quite of a different 
nature, it is not the mere objection of the 
claimant that is to be noted (that is worth 
very little), but it is the Judge's observation 
that the petitioner's rights are not to be 
affected by the sale. Had the order been 
carried out, and we must presume it was, 
the bidders would have been informed 
that the proposed sale was not to affect 
the permanent occupancy rights claimed by 
the petitioner which rights the order in 
distinct terms safeguards. The reason for 
the order having been worded in this ` 
way,is not far toseek. In support of his 
alleged right the petitioner relied not upon 
some vague evidence but upon a definite 
adjudication by the High Court. The 
Munsif, in the face of this, was not 
prepared to summarily reject his claim, 
nor was he disposed on the last working 
day of the Court (itis significant that the 
order bears the date December 23, 1924) to 
enter upon a minute investigation. There- 
fore,on the one hand he refrained from 
giving a positive decision in favour of the” 
claimant and on the other, he was careful . 
enough to preserve and safeguard such 
rights as he possessed. There was need 
for caution, for the Munsif could not | 
have lost sight of the fact that the land. 
in dispute wasa large tract, comprising 
an area of 100 acres. It seems to me 
impossible to construe the order in question. 
as having negatived the petitioner's rights, 
for, nothing short of a clearly hostile order 
can operate to produce the result contend- 
ed for, The decision so much relied upon, 
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by the respondent Venkatarathnam v. 
Ranganayakamma_ (1) scarcely supports 
him. It decided what till then was doubt- 
ful, that even where a case fell within the 
proviso to r. 58 which reads thus: y 

“Provided that no such investigation shall be made 
where the Court considers that the claim or objection 
was designedly or unnecessarily delayed” 
the order should be held to be conclusive. 
In some later cases it has been held that 
this and no more is the ‘effect of that 
decision. Kumaraswami_ Sastri and 
Devadoss, JJ. in Lingamma Naidu v. The 
Official Receiver, Madura, 110 Ind. Cas, 511 
(3) after pointing out that the Full Bench 
ruling must be regarded as a decision on 
the facts of that particular case, observe 
that it is confined to cases where the 
disposal has been either on investigation 
or. on -refusal to investigate upon the 
ground that the cleim is filed too late. 
Similarly, on a diference of- opinion 
between Spencer,.J. and Krishnan, J. it was 
held. by Sir Walter Schwabe, C. J., in 
Abdul Khadir v. Somasundaram Chettiar 
(£, that 

“the Full Bench held, and held only, that where 
a decision is given on the ground that the matter 
has been designedly or unnecessarily delayed, that 


is a decision and an order against the applicant 
under O. XXI, r. 63, to which Art. 11 applies”, 


KARRI SEETARAMAYYA v. PAPPU BUBRAHMANYsM (MADR.) 


Notwithstanding. the doubts expressed - 


in. these two cases regarding the correctness 
of the principle laid down by the learned 
Judges of the Full Bench, we are bound 
by that decision, but does it necessarily 
follow that it should be treated as an 


authority in construing the present order ?- 


In the report of that case the whole of 
the relevant order has not been fully 
quoted. After referring to certain matters 
in regards to which the zemindarini was in 
default, the Judge remarked: 

“The petitioners prayer that the sale should be 
held subject to this claim for cist ‘which has not yet 
een proved, is inadmissible. The allegations of 
the zemindarini willbe notified to the bidders with 
the remark that the zemindarini did not take steps 
for her claim being enquired into during the last 
10 months”, 

First, it must be noted that there is a 
clear statement here that the zemindarini 
is not entitled toan order that the sale 
should be held subject to her claim; 
secondly, that is to be notified to the 
bidders is the assertion of the zemindarini, 
which in the previous sentence has been 
found not proved. What happened in the 
present case-is the exact opposite of this: 
it is not the claimant’s assertion that is to 


“(3) 110 Ind, Cas. 511. i 
A 70 Ind. Oas. 648; 45 M 827; 16 L W 485; 43 M-L J 


467; 31 M LT 441; A IR 1923 Mad, 11, 
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be notified but the Judge’s decision that by 
the sale the petitioner's right is not to be: 
affected. : 

‘Since the Full Bench decision, in 
numerous cases the orders were ‘construed ” 
as not having negatived the rights of the 
claimant Ayya Pattar v. Attupurath 
Manakkal Karnavan (5), Lakshmi Ammal v.. 
Kathiresan Chettiar (6), Saharabi v. Ali (2), 
Kumara Goundan' v. Thevaraya Reddi (7), 
Lakshminarasamma v, Navugolla Pydanna 
(8), Abdul Khadir v. Somasundaram Chet-' 
tiar (4), Lingsma Naidu v. The Official - 
Receiver, Madura, 110 Ind. Cas. 411 (3). 
Neither these cases nor those on which Mr. 
Lakshmanna relies Narasimha Chetty v. 
Vijiapala Nainar (9), Ponnuswami Pillai v. 
Samu Ammal (10), Lakshmanan Chettiar v, 
Paraswami Pillai (11), Arasama v. Moidin 
(12), Ramalingayya v. Narayanappa (15) 
doin my opinion, afford us the slightest - 
help, but Icannot help remarking that in 
no case where the claimant's contention 
prevailed, was the order so favourably 
worded as in the present. 

On the question whether the Revision 
Petition lies (the respcndent, I must say,. 
has not taken the objecticn), the case 
presents:no difficulty. Here, there was a 
failure to exercise jurisdication, as the 
lower Court, by reason of its misconstruing 
the order on the claim petition, declined 
to gointo the merits of the case,. namely, 
whether or not the claimant had permanent 
occupancy rights. Brij Mohun Thakoor v. 
Rai Uma Nath Chowdhry (14) a decision of 
the Judicial Committee, is a parallel case. 
There, where the Court refused to confirm a” 
sale under s.312 of. the Codė of 1882” 
believing that it had no power to do soon a 
wrong construction of the section, their 
Lordships held that there was a failure to 
exercise jurisdiction and that the decisicn: 
was subject to revision. Similarly, where 
the lower Court on a wrong constructicn’ 
of O. XXI,r.&9 dismissed an application 
made under that section, it was held by a 


(5) 52 Ind. Cas, 938; (1919) M W N 805. 

(6) 63 Ind. Cas, 431; 141 M L J lve; 14L Wis; 
(1921) M W N 495. 

(7) 87 Ind. Cas. 635; 48ML J 616; A I R 1925 Mad 
1113; (1925) M W N 406. 
(8) 80 Ind Oas. 233; A I R 1925 Mad. 265. 
(9) 27 Ind. Cas. 944; 2 L W 206. 
(10) 38 Ind. Cas. 937; 31 M L J 247. . 
q1) 52 Ind. Cas. 720; 37 M L J 159; (1919) MWN.. 


653. ; ; 

(12) 77 Ind.: Oas. 264; 47 M 160; (1923) M W Nv 
633; 18 L W 520; 45M L J 690; A IR 1624 Mad. H1; 
3BMLTIL || es 

(13) 93 Ind. Cas! 335; AI R 1926 Mad. 593. 

(14) 191 A 154, l 


1935 


Full Bench of this Court that the order 
was subject to revision. Sundaram v. 
Mansa Mavuthar (15). 

In the result, the Civil Revision Petition 
is allowed and the order of the lower 
Court is set aside, and it is directed to deal 
with the petition on its merits, 

It need hardly be pointed out that, 
should the petitioner be found entitled to 
‘to permanent occupancy rights, the proper 
order to make is (an order binding as 
such upon the parties here as upon the 
judgment-debtor) that the respondent 
shall be put in possession only of the 
melvaram right, in other words, that he 
shall have symbolical possession of the 
land. 

The respondent shall pay the petitioner's 
costs of the Civil Revision Petition. 

Petition allowed. 


- N. 
(15) 63 Ind. Cas, 937; 44 M 554; 40ML J 497; 13L 
W 498; 29 M L T 269; (1921) M W N 272 |F B). 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1094 of 1933 
April 30, 1935 
ÅLLEOP, J. 

CHANDRA MOHAN LAL— PLAINTIFF - 

=— Å PPELLANT 
i VETSUS 
Musammat MATHURI KUER AND ANOTAER 
—DEFENDANTS—RESPON DENTS 

Co-sharers—Lambardar—Revenue and profite col- 
lected on behalf of other co-sharers—He cannot give 
himself preferen tial treatment, 

In the matter of profits a lambardar cannot give 
himself preferential treatment. Out of the sums 
collected by him on his and other co-sharers’ behalf, 
he is bound to pay the revenue and the balance must 
be distributed among all the persons who are entitled 
to shares, 7.e.ths lambardar himself and the co- 
sharers of the mahal. oh, 

S. O-A. from the decision of the District 
Judge of Aligarh, dated February 11, 
1933. - 

Mr. Gopi Nath Kunzru, for the Appel- 
lant. ; 

Messrs. Panna Lal, and S. B. L. Gour, 
for the Respondents. 


Judgment.—This second appeal arises 
out of a suit in which the plaintiff claimed 
in his capacity as lambardar sums alleged 
to have been paid by him as Government 
Revenue on behalf of the defendants, his 
co-shares in the mahal. It has been found 
that the revenue paid was Its, 1,743 and 
that the lambardar collected a sum of 
Rs. 2,079-1-2 on account of profits. The 
lambardar alleged that there was an agree- 
. ment between him and the co-sharers by 
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which they were all to collect their own 
share of the profits. But the learned Judge 
of the lower Appellate Court has found as 
a fact that the (ambardar did not act upon 
the agreement and that he collected rents, 
instituted suits, ejected tenants and gener- 
ally behaved as though no agreement had 
taken place. The position then is that the 
lambardar was collecting rents on behalf 
of the co-sharers as well as for himself, 

It has been urged that he was entitled 
out of his collections to set apart for him- 


- self his full share of the gross profits of the 


mahal and that it was only the balance which 
was to be shared between the co-sharers 
and consequently that the lambardar must 
be held to have paid out of his own share 
of the profits certain sums on account of 
the revenue duefrom the co-sharers. There 
is no force in this argument. The position 
simply is this that the lambardar was 
collecting rents and paying the revenue, 
He collected more profits than the amount 
of revenue which he had to pay. It is 
obvious that he cannot give himself pre- 
ferential treatment. Out of the sum he 
collected he was bound to pay the revenue 
and the balance was to be distributed 
among all the persons who were entitled to 
shares, îi. e., the lambardar himself and 
the other co-sharers. 

An argument has been addressed to me 
in respect of one co-sharer, the allegation 
being that he became a co-sharer only 1n the 
year 1337 Fasli. The suit was in respect 


„of the cesses for the year 1336 Fasli and 
revenue and cesses for the years 1337 to 


1339 Faslis. It appears that the lambardar 
collected a sum of about Rs. 263 on 


account of arrears for years previous to 


1337 Fasli. It is said that in so far as this 
particular co-sharer is concerned, he is not 
entitled to any share of these arrears and 
consequently that he at least is bound to 
pay back some of the revenue paid on his 
behalf. In the first place, even if the 
sum of Rs. 233 is deducted from the 
profits it still appears that there was more 
jn the hands of the lambardar than was 
necessary forthe payment of revenue. In 
the second place, this particular co-sharer 
acquired his title from the deceased hus- 
band of the other defendant and conse- 
quently the defendants between them are 
entitled toafull share of protits of 2/3rd 
ofthe mahal, the remaining I/3rd going tu 
lambardar. 

There is no force in this appeal and [ 
dismiss it with cosis, 

D, Appeal dismissed, 
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Miscellaneous Judicial Case No. 52 
of 1934 
December 3, 1934 
GRUER, A. J. O. 
TRIMBAK—PvatntirF—A pPLIGANT 
VeTsSus 
NARAYAN AND OTHERS—DEFENDANTS 
—NON-Å PPLICANTS 

Court-fees—Review—A pplication for review— Court- 
fee payable—General Clauses Act (X of 1897), s. 10— 
Scope—Whether applies to review applications, 

Full fee must be paid in the first instance for an 
application for review. Inre Kota (1), In re Docrga 
Prosunno (2) and Sayera Bibi v. Bhutnath Haldar 
(3), referred to. 

_ Section 10, General Clauses Act, refers only to 
limitation. The act isto be taken as done in due time 
if done on the next day afterwards on which the 
Court or office is opened, Butno question of due 
time arises in the case of a review application as 
no time limit is prescribed for it. The section does 
not say that an application presented after the vaca- 
tion is to be considered as presented at the beginning 
of the vacation, so that the period of vacation should 
not count at all, It merely says that although the 
period has been exceeded, the application must still 
be taken to be in due time. : 

Misc. App. for review of judgment in 
First Appeal No. £0, 1932, dated Feb- 
ruary 26,1934, arising out of Civil Suit 
No, 36/28, dated January 30, 1932, in the 
Court of the Subordinate Judge, First 


Class, No. 1, Wardha. 


oa M. B. Kinkhede, R. B., for the Appli- 
cant. . 
Mr. M. R. Bobde, for the Non-Applicants. 

Order.—The applicant on June 18, 1934, 
presented an application for review ofa 
judgment of this Court in First Appeal 
No. 20 of 1932, dated February 26, 1934. 
‘Half fees were paid with the application 
as provided in Sch. I, Art.5 of the Court 
Fees Act. On July 16,1934, my learned 
predecessor refused to accept the applica- 
ni holding that it was improperly stamp- 
ed. 

Iam asked to review that order. Itis 
pointed out that the application was pre- 
sented on the day of the re-opening of 
the Courts after vacation and it is said 
that the vacation should be excluded in 
counting the days for determination of 
court-fees. If that is done, the period will 
be 49 days only instead of more than 
90. The applicant relies on s.10of the 
General Clauses Act. He points out that 
the Indian Limitation Act does not apply 
as no provision with regard to reviews 
is contained in it. Therefore, he urges 
this section of the General Clauses Act is 
applicable, The application is opposed on 


ARJUN v. EMPEROR (ALL) 


i57 Ì Ô 


the ground -that the General Clauses Act 
has no bearing on the case; Arts. 4 and 
5 ofthe Court Fees Act are exhaustive 
and self-contained. $0 days means simply 
90 days and no reduction is allowable. 

I was at first inclined to think that 
s. 10 of the Genera] Clauses Act could 
be applied and that the fiscal provision 
should be interpreted in favour of the 
applicant; but if that clauseis looked at 
closely, it seems that it refers only to 
limitation. The act isto betaken as done 
in due time if done on the next day 
afterwards on which the Court or office is 
opened. But no question of due time 
arises in the case of a review application 
as no limit is prescribed for it. The section 
does not say that an application presented 
after the vacation isto be considered as pre- 
sented at the beginning of the vacation, 
so that the period of vacation should not 
count at all. It merely says that although 
the period has been exceeded, the appli- 
cation must still be taken to be in due 
time. I have been able to discover three 
cases in which this question was dealt 
with and they are all against the applicant. 
InvreKota (l) and In re Doorga Prosunno 
(2) were followed in Sayera Bibi v. Bhut- 
nath Haldar (3). In the last case it is 
pointed out that the remedy of refund al- 
lowable under s. 14 of the Court Fees 
Act implies that the full fee must be 
paid in the first instance. J, therefore, 
find that the decision holding the applica- 
tion to be improperly stamped was correct, 
Even if the matter were doubtful, I could 
not, with propriety, under O. XLVII, r. 1, 
review the finding. 

The application dated September 19, 1934, 
is, therefore, dismissed with costs. Plea- 
der’s fee will be Rs. 15. : 

Application dismissed. 


N. 

(1) 9 M 134. 
(2) L Ind. Oas. 539; 9 O L J 479, 
(3) 15 Ind. Oas. 455; 15 O L J 505. 





ALLAHABAD HIGH COURT 
Criminal Revision Application No. 61 
of 1935 i 
February 12, 1935 
Ganea Nata, J. 
ARJUN AND oTHERS—APPLICANTS 
versus ` 
EMPEROR — Oppostta Patay 
Evidence Act (I of 1872), s. 114—Attachment— 
Presumption regarding formalities—Civil Procedure 
Code (Act V of 1908), O. XXI, r. 44. 
In accordance with s. 114, Evidence Act, when it 
is proved that an attachment has been made, in - 
the absence of any evidence to the contrary, it 
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ought tobe presumed that all necessary formalities 
were complied with, Mohammad Akbar Khan v. 
Mian Masharaf Shah (D, followed. 


Or. Rev. App. from an order of the Addi- 
tional Sessions Judge, Jaunpur, dated 
January 15, 1935. 

Mr. Sri Narain Sahai, for the Applicants, 

Order.—This is an application in re- 
vision by Arjun and four others against 
their convictions and sentences under 
88, 186 and 424, Penal Code, which were 
confirmed by the learned Additional 
Sessions Judge of J aunpur. One Musam- 
mat Naurangi Kuar, wife of Ram Raj 
Singh had obtained a money decree from 
the Civil Court against Arjun chamar. 
She applied for its execution by attachment 
of Arjun’s crops, which were standing in 
the field. A warrant of attachment was 
issued to the Amin on February 22, 1934, 
specifying certain plots, the crop of which 
was to beattached. The Amin was also 
authorised to attach any other property 
belonging to the judgment-debtor’ which 
may be pointed out by the decree-holder. In 
execution of this warrant the Amin attached 
the crop of the plots specified. in the 
Warrant and prepared an inventory 
(Ex. B). The Amin appointed two Shiaha- 
nas to keep watch over the attached crop. On 
February 27, 1934, the Amin was ordered 
by the Court to reap and store the attached 
crop. The Amin went to the spot on 
March 4, 1934, and engaged some labourers 
and started the reaping of the crop. 
While this was being done, the accused 
who are brothers and cousin attempted 
to stop the work but. the Amin reasoned 
with them and they withdrew. After 
some time they again returned and began 
to reap the crop of another plot which 
had not been attached. As soon as the 
bundles had been prepared by the labourers 
of the Amin of the reaped crop, which 
had been attached, the accused began to 
throw stones at the Amin and carried 
away forcibly all the crop that had been 
gathered. The Amin made a report and 
the applicants were prosecuted, and con- 
victed under ss. 186 and 421, Penal Code. 
The facts referred to above have been 
clearly proved by the evidence produced 
on behalf of the prosecution which has 
been believed by both the Courts, 


The only point urged on behalf of the ap- 
plicants is that the prosecution has not 
proved .that the necessary formalities 
of attachment ag required 
O. XXI, r. 44, Givil Procedure Code, were 
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complied with. The evidence of the Amin, 
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who made the attachment is to the’ 
effect that he made the attachment. In 
accordance with s. 114, Evidence Act, 
when it is proved that an altachment has 
been made, in the absence of any evidence 
to the contrary, it ought to be presumed 
that all necessary formalities were com- 
plied with. In Mohammad Akbar Khan v. 
Mian Musharaf Shah (1), their Lordships 
of the Privy Council observed : 

“It is alleged that an attachment of the 250 kanals 
followed. The Judicial Commissioner in the present 
case has held that that attachment has not been 
Proved because there was no direct evidence that 
a copy of the order of attachment was fixed in 
the Collector's office. Their Lordships are of 
opinion that there is evidence that the land was 
attached, and that in the absence of any evidence 
to the contrary, it ought to be presumed that all 


necessary formalities were complied with (see s, 114, 
Evidence Act).” 


There being no evidence to the con- 
trary as already stated it will be pre- 
sumed that the attachment was validly 
made and all the necessary formalities, 
such as are required under O. XXI, r. 44, 
Civil Procedure Code, were complied 
with. The next point urged by the learned 
Counsel was as regards the severity of the 
sentence. The applicants have been 
sentenced each to pay a fine of Rs, 15 
under s. 186, Penal Code, and to undergo 
three months’ rigorous imprisonment under 
s. 426, Penal Ocde. Both the offences of 
which the applicants have been con- 
victed are serious and the sentences are 
by no means severe. There is no force 
in the application for 
therefcre, ordered that it b 


RANGOON HIGH COURT 
Special Second Appeal No. 291 of 1934. 
February 22, 1935 
MoseLy, J. 

MA SEIN NYO AND ANOTAER— APPELLANTS 


VETSUS 
MAUNG SAN PE AND ANOTHER— 
RESPONDENTS 

Transfer of. Property Act (IV of 1882), s. 58 (c), 
proviso—Sale—Agreement to re-purchase contained 
tn subsequent document—Transaction, if oneof sale 
or mortgage —‘Deem’, meaning of. 

Where the document of sale is one of outright sale 
with no agreement of re-purchase, and the agreement 
to re-purchase is contained in a subsequent docu- 
ment, the transaction shall not be deemed to be one 


«Rs,.1,000 by a mistake 


. appeal, 


- but inclined—1 


- all. 


4 ow 
1€0 
of mortgage, i.e., it shall be deemed to be one of 
sale, The word ‘deem’ means ‘consider as’ or ‘equi- 
valent to’. Gomti v. Meghraj Singh (1), distinguished. 


Kuppa Krishna Hegde v. Mhasti Golt Naik (2), dis- 
sented from. - 


S. S. A. from the decree of the Assistant 
District Court, Maubin, dated July 2¥, 
1934. 


Mr. Ba Han, fcr the Appellants. 
_ Mr. Clark, for the Respondents. 

Judgment.—The defendant-respondents 
executed a deed of sale of certain house 
property to the  plaintiff-appellants for 
a bum of Rs. 500. The document read 
as an outright sale. Two days later, by a 
subsequent agreement, the plaintiff-appel- 
lants agreed to reconvey the property to 
the defendant-respondent for asum of 
Rs. 1,000, within a period ofa little over five 
months. After the expiration of the time 
the plaintiff-appellants sued for specific 
performance of the agreement ta sell, 
and for possession, the property having 
remained in the possession of the defend- 


.ant-respondents. 


The trial Court found in favour of the 
plaintiffs, but did not come to any decision 
on a contention raised in the defendant’s 
“written statement, that consideration for 
the second document had been entered as 
for Rs, 500, and 
that the defendants had tendered payment 


- of that amount to the plaintiffs within the 
-time in question. 


No issue was framed 
and noevidence given on the point. In 
the learned Assistant District 
-Judge held that the suit was undervalued, 
.as there were affidavits by the defendants 
in their appeal to the Assistant District 
Court that the property in question was 
worth: Rs. 3,000. At the same time, he 
remarked that that could only be decided 
by evidence. The  plaintift bave paid 
court-fees on Rs. 500 only. It was also 
rightly said that the defence that the 
consideration was entered by mistake in 
the agreement to repurchase should have 
been goneinto. The lower Appellate Court 
did not ‘ecmeto any conclusive finding on 
the question whether the transaction was 
one of sale or, as the defendants con- 
tended, of mortgage by ccnditional gale, 
consider wrcngly—to the 
latter view. : 

In the first place, it is by no means 
clear that ihe suit was under-valued at 
There are conflicting rulings as to 
whether in a suit for specific performance 
of an agreement for sale, where there isa 
prayer for possession, the suit should be 


: yalued under s. 7, sub-s. (5), Court Fees Act, 
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according to the present value of the 
subject-matter of the suit, or under s. 7, 
sub-s. (10), cl. (a) merely as a suit to 
enforce specific performance of a contract 
for sale. I donot propose to discuss these 
rulings, (which are quoted at pp: 133 and 
134 of Basus Commentary on the Oourt 
Fees Act, Fourth Edition). Next s. 1J, 
Suits Valuation Act, says that no objec- 
tion by reason of under-valuation shall be 
entertained by an Appellate Court, unless 
it was taken in the Court of first instance, 
(it was notso taken here), or the Appel- 


late Court is satisfied that it has pre- 
judicially affected the disposal of the 
suit on its merits. There is no question 


of that. All the authorities cited by the 
lower Appellate Court are cases where the 
under-valuation affected the forum of 
appeal, which is not the case here. 

The trial Court appears tome to have 
come to a right conclusion on the legal 
issue. Tke provisoto s, 58 (c), Transfer of 
Property Act, made by the Amending Act 
(XX'of 1929), appears to me to be perfectly 
clear. It says that ‘‘no such transaction 
shall be deemed to bea mortgage, unless 
the condition” (as to re-purchase) “is 
embodied in the document which effects 
the sale.” The effect of this, in my 
opinion, is that where the document of 
sale ie one of outright sale with no agree- 
ment of re-purchase, and the agreement to 
repurchase is contained in a subsequent 
document, the transaction shall not be 
deemed to be one of mortgage, 7, e., it 
shall be deemed to be one ofsale, The 
word “deem” I understand to mean “‘con- 
sider as” or “equivalent to.” Of the cases 
quoted by the lower Appellate Court, First 
Appeal No, 125 of 1933 U Po Kev.U Po 
Thein Rangoon First Appeal No. 125 of 1933 


dealt with transactions prior to the 
amendment of the Act, which is not 
retrospective: Gomtt v. Meghraj Singh 


(1) an unreported ruling, does not discuss 
the effect of the proviso atall. Another 
unreported ruling: Kuppa Krishna Hegde 
v. Mhasti Goli Naik (2), is, in my opinion, 
opposed tothe plain words of the section. 
It is said there that the meaning of the 
proviso is that where a condition of re- 
purchase is embodied in the document of 
sale, an inference can be drawn in favour 
of the mortgage,‘while if it is embodied 
in more than one document such an 


(1) 145 Ind, Cas. 147; A I R 1933 All. 443;6R A 
31; (1933) A L J 907, 

(2) 134 Ind, Oas. 337; A IR 1931 Bom, 371; 33 Bom, 
L R 633; Ind, Rul, (1931) Bom, 449, 
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inference would not necessarily arise. In 
my opinion, such an inference could not 
arise where the condition of re-purchase was 
not embodied in the document ofsale, but 
in a subsequent document. 

The decree of the lower Appellate Court 
is set aside; the decree of the trial Court 
is also set aside; and it will be directed 
to frame an issue asto whether the con- 
sideration for the agreement for re-con- 
veyance was intended to be Rs. 500 and 
not Rs. 1,000, and whether the defendants 
tendered the amount, and also as to what 
relief the plaintiff is entitled, ifany. The 
parties will bear theirown costs in the 
lower Appellate Court and in this Court. 

N, Decree set aside. 


LAHORE HIGH COURT. 
Miscellaneous Civil Appeal No. 681 of 1934 
January 31, 1935 i 
ADDISON 4ND Din Mouammap, Jd. 
BAIJ NATH AND OTAHERS— APPELLANTS 
versus 
GAPU RAM— RESPONDENT l 

Limitation Act (IX of 1908), s. 12 (3)— Application 
for copies of judgment and decree—Decree sheet not 
prepir ea for some time—Appellant, if entitled to the 
period, 

Copies of the judgment and decree sheet were 
applied for urgently on January 3, 1934, with an 
urgent fee of Rs, 2. From January 3 to 13, 1934, 
copies could not be given as the Court had not pre- 
pared the decree sheet. OnJanuary 18, this had been 
done, and the Copying Department was able to pre- 
pare an estimate for the preparation of copies on that 
date. The estimated price was not paid till the 
January 25, and copies were ready on January 30: 

Held, that the appellant was entitled to the time 
from the January 3 to 13, and from January 25 to 30. 


Mr, Mehr Chand Mahajan, forthe Ap- 
pellant. 

Mr. Jagan Nath Aggarwal, for 
Respondent. 

Addison, J.—Judgment was delivered 
on December 22, 1933. Three months expir- 
ed on March 22, 1934. The appeal was insti- 
tuted on April 3, 12934, There is thus only 
a period of 12 days to explain. 

Now copies of the judgment and decree 
sheet were applied for urgently on Janu- 
ary 3, 1934, withan urgent fee of Rs. 2. 
From January 3, to 13, 1934, copies could 
not be given as the Court had not pre- 
pared the decree sheet. On January 13, 
this had been done, and the Copying De- 
partment was able to prepare an estimate 
for the preparation of copies on that date, 
The system of 
obviously still in force in this District, The 
estimated price was not paid till Janu- 


the 
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ary 25, and copies were ready on Janu-> : 


_ Obviously appellant is entitled to the 

time from January 3 to 13, and from 

January 25 to 30, and even ifthe period: 
between January 13 and 25 be excluded 

as not necessary, the appeal is still well > 
within time. There is no force in the” 
objection. Let the printing of the paper 

book proceed with all despatch. Costs will 

abide the event. 

N. Application allowed, 


_ . MADRAS HIGH COURT 
Original Side Appsal No, 82of 1933 
January 15, 1935 
CURGENVEN AND CORNISH, JJ. 
PALANIANDI GRAMANT 
MANICKAMMAL—APPELLANT 
Versus 
V. MURUGAPPA GRAMANI— 
RESPONDENT 
Hindu -Law—Religious endowment — Private en«, 
dowment — Conversion into secular property—Con- 
ditions—Limitation Act (as amended in 1929), s. 10 
Exception—Effect of—Express trustee—Power ta 
prescribe—Rule, if applies to stranger to trust— 
Adverse possession—Possession adverse to manager— 
Whether extinguishes right of endowment to pro-, 
perty. i 
Even in the case ofa private religious endowment 
which can be converted into secular property by the 
consensus of the whole family, this can only be done 
with the consent of all the male and female relations 
of tha founder interested in the Charity. [p. 182, 

col, 2.] : 

For the purpose of a. 10 of the Limitation Act, a 
manager of areligious endowment is in the same 
position asan express trustee, ; 

An express trustee cannot prescribe for a title by 
adverse possession against his beneficiary, and 
the trustee's legal representatives or assigns 
(without valuable consideration) are in no better 
position than the trustee himself. But the rule does’ 
not prevent a stranger to the trust, who takes posses- 
sion of the trust property independently of the trustee, 
from acquiring title by adverse possession, 

Possession adverse to the manager of property 
dedicated to an endowment is adverse to the idol, 
and will extinguish the endowment's right to the’ 
property. Jagadindranath Ray v. Hemanta Kumari 
Debi (4)and Damodar Das v. Lakhan Das (5), 
referred to. = 

A. from the judgments of the .Chief 
Justice, dated December 2, 1932, and May 8, 
1933, and passed in the exercise of the 
Ordinary Original Civil Jurisdiction of the 
High Court in O. 8. No, 206 of 1929. 


Messrs, Ramaswami Ayyangar, Srinivasa 
Varadachari and V. S. Rangachari, for the 


Appellant. 

Messrs. V. C. Gopalaratanam and C. 
Pattabhirama Ayyangar, for the Res- 
pondents, 
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Judgment.—The appellant is the 4th 
defendant in the mortgage suit brought by 
ieee in O. & Appeal No. 87 of 

The mortgage was executed by one 
Appadurai Gramani, the father of defend- 
ants Nos. 1 to 4, and by defendants Nos. 1 
to 3, and Appadurai also executed it on 
behalf of 4th defendant who was then a 
minor. The mortgage comprised a plot of 
land which Appadurai's father, Tanika- 
chala, had dedicated to a private temple 
built by Tanikachala onthe land. The firet 
three defendants were ex parte. But the 
4th defendant defended the suit. In his 
written statement he raised the plea (inter 
alia) that the particular plot having been 
dedicated to charity could not be bound 
by the mortgage. The learned Chief Justice 
who tried the case permitted the plaintif- 
mortgagee to file an additional statement 
wherein the plaintiff pleaded that Appadurai 
and his sons had acquired title to the plot 
by adverse possession and that they were 
therefore competent to mortgage it. The 
learned trial Judge found that a title by 
adverse possession had been acquired. The 
correctness of this finding is the subject of 
this appeal. 

Thanikachalla made a will a few years 
before his death. This attempt to dispose 
of his property was objected to by his 
sons, and led tothe matter being submitted 
to a panchayat. The panchayatdars made 
their award (Ex. IV). The award recites 
that a garden of 6 cawnies had been dedi- 
cated to charity by Thanikachalla for the 
performance of puja at the temple which 
he had built there and at the samathi or 
tombs in the garden and for the feeding 
of 100 pandarams at Tirupporur, and that 
his sons had consented to the endowment. 
The award was given in March 1893. In 
May following Thanikachalla put up astone 
in the garden with an inscription Ex. III (a) 
stating that he had built a temple and had 
made a private dharmam arrangement and 
that no member of his family had right 
to alienate the property. In December 1893 
he executed a registered deed of gift 
(Ex. VII). This deed recites— 

“I have built a Kanniakaparameswara Temple, 


and have been doing puja, To this temple I have 
made a gift.” 


And’ then it provides that he and his 
wife Manonmani were to have the conduct 
of the charity, viz, the puja at the temple 
and the feeding at Tirupporur, during 
their lifetime. It further recited, 


“On our death, we shall be buried in the 
bovesaid garden and tombs built and puja shall 
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be done to these tombs, also, by Raju Gramani 
the son by the third wife, whom we have appointed 


from among our sons in our last days, and if he ` 


happens to die without issue, such person as may 
be appointed by him from among the sons of my 
other sons shall conduct the above said dharma 
kainkaryams." 

Thanikachalla died in May 1896, and 
Manonmani became entitled under the deed 
to the management of the endowment. His 
sons, however, whose consent to the dedica- 
tion had been obtained in the panchayat 
award, lost little time in tearing up that 
treaty. In February 1897, they entered into 
a partition deed by which they divided up 
their father’s properties, including the 
endowed garden, this last named piece of 
property being allotted to Appadurai. The 
mortgage, namely the suit mortgage, of 
this property was made in November 1922, 
more than 25 years after the partition. 


It has been suggested in the argument 
that it was competent to the family to put 
an end to what was a private family endow- 
ment, and that the partition must be re- 
garded as effecting this result. If this 
contention is sound, there is an end of 
the case. But we think it cannot be main- 
tained. Assuming that as a private religious 
endowment it was one which could be con- 
verted into secular property by the con- 
sensus of the whole family, this could only 
be done with the consent of all the male 
and female relations of the founder interest- 
ed in the charity: (See Golapachandra- 
sarkar Sastri’s Hindu Law, 7th Edition 
page 860). Manonmani, as the appointed 
manager of the endowment, was interested 
in the charity and her consent would be 
necesssary to the termination of it. But 
there is no evidence that she consented to 
or was consulted upon the partition of the 
property. She was nota party to the par- 
tition deed, and all that she has doneis 
to put her markin witness of the execu- 
tion of it by Appadurai and his two 
brothers. That will not be proof of her 
consent to the contents of the deed. 

The question then remains whether at 
the date of the suit mortgage Appadurai 
and his co-mortgagors had obtained a title 
to the endowed property by adverse posses- 
sion. 

It is clear from the document (Ex. VII) 
that there was a complete dedication of the 
land to the temple or to the idol located 
therein. There was no conveyance in trust 
to any person on behalf of the idol. There 
was consequently no ‘trustee’ in the strict 
sense of the word, appointed. The appoint- 
ment made in the deed of Thanikachalla 
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himself and of Manonmani and then of 
Raju, was the appointment of persons who 
were to act as managers of the endowment. 
The distinction between a person so ap- 
pointed and a ‘trustee’ has been 
pointed out by their Lordships in Vidya 
Varuthi v. Baluswami Ayyar (1), where 
they say: 

“Neither under the Hindu Law nor in the Muham- 
madan system is any property, ‘conveyed’ to a shebait 
or mutawalli, in the case of a dedication. Noris any 
property vested — in him: whatever property he 

olds for the idol or the institution, he holds 


as manager with certain beneficial interests regulated 
by custom or usage.” ` 


We think that the deed (Ex. VII) vested 
the legal estate in the idol. The only 
right with which the manager- was invested 
was the right to manage the garden and 
to spend the balance of any profit derived 
from it on the puja and charity. However, 
for the purpose ofs. 10 of the Limitation 
Act, a manager of religious endowment is 
in the same position as an express trustee. 
This is the effect of the amendment in- 
troduced by way of an Exception to s. 10 by 
the Indian Limitation (Amendment) Act of 
1929. The Exception says: 

“For the purposes of the section any property 
comprised in a Hindu religious or charitable en- 
dowment, shall be deemed to be property vested in 


trust for a specific purpose, and the manager shall 
be deemed to be the trustee thereof.” 


The amended section was in force when 
this suit was brought, and therefore would 
be applicable to the suit: Allah Rakhi v. 
Shah Muhammad Abdur Rahim (2). 

Under s. 10 no length of time will 
bar a. suit against an express trus- 
tee or his legal representative, 
or assigns (not being assigns for valuable 
consideration) for the purpose of following 
the trust property in his or their hands. 
The rule is that an express trustee cannot 
prescribe for atitle by adverse possession 
against his beneficiary, and, of course, 
the trustee’s legal representatives or 
assigns (without valuable consideration) 
are inno better position than the trustee 
himself. But the rule does not prevent a 
stranger to the trust, who takes possession 
of the trust property independently of the 
trustee, from acquiring title by adverse 
possession. These propositions are in- 
disputable. It has been contended that 

(1) 65 Ind. Cas, 161; 44M &31 at p 843; (1921) M 
WN 449: 41M LJ 346; 3 UPL R (P 0) 62; 15 L 
W 78;30ML T 66;3 P L T 215; 481 A 302; £60 
W N 537; 24 Bom. L R629; 20 A LJ 497; A IR 1922 
P O 123 (P 0). i 
i (2) 147 Ind. Oas. 887; €6 M LJ 431; 6RPO 80; 


10 WN299:A IR 1934 P O 77; 39 O W 421; 38 
O WN100; 36 Bom LR 408; 59 OL J157; (193!) 
'M W N 258; (1934) A L J 466; 56 A 111 (P O) 
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Appadurai was the legal representativa, 
not of Manonmani in whom the manage~ 
ment of the endowed property vested on 
Thanikachal's death, but of Thanikachal, - 
the original manager or ‘trustee’. There 
is no substance in this contention. There 
is no evidence that on Thanikachala’s 
death Manonmani renounced the manage- 
ment.. It isnot to be assumed that she - 
did. She was de jure manager. Whe-' 


ther she carried on the duties of the 


management in the brief interval between ` 
her husband's death and the’ partition of 
the property by her step sons, there is no 
evidence to show, and there was not likely - 
to be any evidence after the lapse of so 
many years. Manonmani survived till 
1918. Appadurai as a son and heir of 
Tkanikachala might be his legal represent- 
ative in respect of his separate property; 
but he had no locus standi- to represent 
Thanikachala in respect of the endowed 
property vested in the idoland of which 
Manonmani was the appointed manager. 
The substantial argument is that Appa: 
durai must be regarded as having taken 
the property subject to the ‘trust’ and that: 
he was consequently in the position of a > 
trustee de son tort. There can be no doubt. 
that Appadurai took the endowed land 
subject to the ‘trust’ he would be subject to: 
the disabilities of . an express trustee, 
including the inability to acquire a title to’ 
the trust property by adverse possession. 
Thus, in Soar v. Ashwell (3), Lord ‘Esher 
oe cases seem to decide that where a person 
had assumed, either with or without consent, to. . 
act as trustee of money or other property, and has 
in consequence been in possession of or has 
exercised command or control over such money or 
property a Court of Equity will impose upon him 


_ all the liabilities of an express trustee”. 


In the argument reliance has been placed 
onthe statements in tha partition deed that 
the puja at the tomb and in the temple 
would beperformed by Appadurai and 
Raju Gramani. There is no mention 
made of the feeding of pandarams at 
Tirupporur. And the conclusion which we 
have been invited to draw is that the 


_brothers were undertaking the duties of 


the ‘tursteeship’. We think that these 
pious resolutions in the partition deed - 
signified nothing. It is apparent from the 
evidence that beyond the father’s annual 
ceremony which is a duty common to 
Hindu sons—none of the charities, puja or 
feeding, instituted by Thanikachala were 
performed ,from the moment that “Appa- 
-a 


(3) (1893) 2 Q B D 390, ` 
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durai usurped possession of the endowed 
property. Neither he nor his brothers 
assumed to act as ‘trustee’ of the property. 
On the contrary, their conduct shows that 
they took the earliest opportunity of making 
an end of the charities. 

Turning to Appadurai’s conduct with 
regard to the dedicated property taken by 
him on the partition, there is evidence 
that he mortgaged it in 1909 and again in 
1914. In 1915 he filed his Insolvency 
Petition in which he included among his 
assets this same property, claiming 1/5 
share in it, he having four sons then 
living. All these acts were quite incon- 
sistent with his recognising any title to 
the property remaining in theidol or any 
right of Manonmani to manage the property. 
It is impossible to believe that Manonmani 
was not aware ofthe use to which Appa- 
durai was putting the property. In our 
opinion the evidence establishes that his 
possession became adverse from the time of 
the partition deed, and accordingly a title 
by prescription had been obtained by him to 
the property long before the suit mortgage 
was executed. Possession adverse to the 
manager of property dedicated to an idol 
is adverse to the idol, and will extinguish 
the idol’s right to the property : Jagadindra- 
nath Roy v. Hemanta Kumari Debi (4) and 
Damodar Das v. Lakhan Das (5). 

But it has been contended on the 
strength of Phillipson v.-Gibson (6), that 
the presence of the inscribed 
(Ex. II-a) in the garden is incompatible 
with an intention to hold the property 
adversely to the idol. In that case a 
vendor had filed a bill for specific per- 
formance of a contract to purchase a house. 
The purchaser’s objections to title had 
been overruled but he then discovered 
on a wall of the property an inscription 
stating thatthe title was in the East 
India Company. i 

It was held that the vendor had not a 
gcod title. The Lord Justices observed : 

“When there isa boundary wall, and that boun- 
dary wall remain undisturbed, and an inscription 
is allowed to remain in it as evidence, or as a 
statement to all the world that it is the boundary 
wall of the adjoining proprietor, it seems to us idle 
to suppose that any question of the statute of 


Limitations, or of adverse possession, or of cesser of 
possession, could properly arise.” 


The facts in the case before us are very 


(4) 32 0.129, 
(5) 7 Ind, Cas. 240; 37 O £85; 14 O W N 889; 120 
LJ 110; (1910) M W N 303; 7.A LJ 791:8MLT 
145; 20 M L J 624; 12 Bom. L R €37; 37 1 A 147 


(PC). 
(6) (1883) 6 Ch. D 433, 
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different. There is evidence that the 
stone was removed from its original posi- 
tion in the garden when some of the land 
had been compulsorily acquired, and had 
been put up in another place. The circum- 
stance thatthe stone -continued to be set 
up in the garden appears to us to have no 
more significance than the circumstance 


` that the tombs and the temple were left 


untouched. It is apparent from the other 
evidence that Appadurai and his brothers 
deliberately ignored it and its purpose. 
We accordingly agree with the finding 
of the learned trial Judge that Appadurai 
had acquired a title to the property in 
question atthe time of the suit mortgage, 
and we dismiss the appeal with costs. 
A-N. Appeal dismissed. 


__ RANGOON HIGH COURT 
Criminal Revision Application No. 821-B 
of 1984 
March 11, 1935 
Maogney, J. 

P, A. P. L. CHETTYAR Fiem—-APPLiosnt 
versus 
MA NAN—Obppositse Party 

Contract Act (IX of 1872), ss. 178-A, 19-A—Orna- 
ments given for use misappropriated—Pledge of 
ornaments by  accused—Conviction—Pledgee, if 
entitled to retain them—Delay by owner in bringing 
proceedings —Whether material. 

Where certain ornaments are merely handed to 
the accused for use and on their being misappro- 
priated and pledged, the accused were convicted : 

Held, that the ornaments should be returned to 
the owner, that the pledges could not retain them 
as the owner had been deprived of them by a 
criminal offence and that the fact that the owner 
delayed to bring proceedings could not alter the 
fact that she was deprived of her possession of 
the ornaments by a criminal offence. Shwe Wa: 
v.C I. Mehta (1), distinguished. 

O. R. App. from an order of the Sessions 
Judge, Magwe. 

Mr, Aiyangar, for the Applicant. 

Mr. S. T. Leong, for the Opposite Party. 

Order.—The Third Additional Magis- 
trate of Taungdwingyi in his Criminal 
Regular Trial No. 130 of 1934, on the pro- 
secution of Ma Nan 1 found that one 
Maung Yan We, now deceased, had with 
the aid of his son, Maung Saw, criminally 
misappropriated a pair of gold bangles 
belonging to Ma Nan 1, entrusted to him 
and pawned them with the P. A. P. L, 
Chettyar Firm, the present applicant. 
Maung Yan We being dead escaped 
punishment, but Maung Saw was found 
guilty under under s. 406 read with s. 109, 
The Magistrate then direct- 
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ed that the bangles should be returned 
to the P. A. P. L. Firm. -He relied on 
s. 17%, Contract Act, as it stood prior to 
its amendment. On appeal to the Sessions 
Court of Magwe, the learned Sessions 
Judge pointed out that this section of the 
Contract Act had been amended by the 
Act of 1930. The learned Sessions Judge 
held that there was no provision of the 
law which would justify the Chettyar's 
relaining possession of the bangles of which 
Ma Nan 1 had been deprived by a criminal 
offence. He therefore directed that they be 
returned toMa Nan 1. Against this order 
the Chettyar firm has applied to this Court 
in revision. 

Tt is argued that s. 27; Sale of Goods Act, 
should be applied by analogy. This section 
enacts that: 

“Subject tothe provisicns of this Act and of any 
other law for the time being in force, where goods 
are sold by a person who is not the owner thereof, 
and who does not sell them under the authority of 
or with the consent of the owner; the buyer acquires 
no better title to the goods than the seller had, unless 
the owner of the goods is by his conduct precluded 
from denying the seller's authority to sell.” 

Even if this section could be applied by 
analogy, I am unable to see that Ma Nan 1 
by her conduct is precluded from denying 
Maung Yan We's authority to pledge the 
bangles. All that has been proved against 
her is that she lent Maung Yan We and 
his wife, Ma Pwa San, these bangles for 
uge, and this is not sufficient. 

In Shwe Wa v. C. I. Mehta (1), this Court 
directed that certain property, in respect 
of which the accused had committed crimi- 
nal breach of trust, having pledged them 
to a third party, after obtaining them 
from the complainant, should be returned 
to the pawnee. It was remarked that the 
circumstances were such that under s. 178, 
Contract Act, the pledges tothe appellant 
were valid, ifin accepting them he acted 
in good faith. 

The second proviso to tha old s. 178 
provided that for the pledge to be valid 
the goods must not have been obtained from 
their lawful owner or from any person in 
lawful custody of them, by means of an 
offence or fraud. Now, a person into whose 
possession the articles.come by way of 
entrustment cannot be said to have obtain- 
ed these articles by means of an offence or 
fraud. But it appears to me that the am- 
endment to the Act, which took effect in 
1930, has altered this position. Section 173 
now deals with the case of a mercantile 
agent in possession of goods with the con- 

(Ll) 105 Ind. Oas. AIR 452; 1927 Rang, 322; 28 
Or, L J 932; 5 R 553, 
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sent of the owner. It therefore can no 
longer apply to such cases as the present. 
Section 178-A reads: 

“Where the pawnor has obtained possession of the 
goods pledged by him under a contract voidable 
under s. 19 or s. 19-A, but the contract has not been 
rescinded at the time of the pledge, the pawnee 
acquires a good title to the goods, provided he acts 
in good faith and without notice of the pawnor's 
defect of title.” 

Now.s. 19-A refers to agreements, consent 
to which has been caused by undue infu. 
ence and is therefore not applicable to the 
present case. Section 19 reads: 

“When consent to an agreement is caused by 
coercion ..... fraud or misrepresentation, the agree- 
ment is a contract voidable at the option of the party 
whose consent was so caused.” 


But in the present case it cannot be said 
that there was any contract or agreement. 
The bangles were merely handed to Maung 
Yan We and Ma Pwa San. I therefore ' 
consider that s. 178-A, Contract Act, ‘also 
cannot be applied, and it would appear. 
that the rule in Shwe Wav, C. I. Mehta 
(1) no longer applies in cases like the 
present one. 

The Counsel for the applicant sought to 
show that Maung Yan We and Ma Nanl, 
who were brother and sister, had not 
divided the ancestral property and that 
these bangles belonged to that estate, and, 
further, that Ma Nan 1 acquiesced in 
Maung Yan We’s pledging the bangles. I 
do not consider that it is possible for this 
Jourt to consider these two last contentions 
now. They have been disbelieved by the 
trial Court, whose finding stillstands. Asa 
matter of fact, lagree with the finding of the 
trial Court, It was further suggested that 
this case was a collusive one brought with 
the object of obtaining the bangles from the 
Chettyar firm without having to redeem’ 
them. There is certainly no basis for this 
suggestion. The case seems to have been 
a particularly well fought one. 

One other argument advanced is that, as 
Ma Nan 1 held her hand so long and 
waited until her brother’s death before- 
instituting these preceedings, it should 
have been concluded that no criminal 
offence had been committed in regard to 
the bangles. But the fact that Ma Nan 1 
did delay to bring proceedings is in the 
circumstances explicable, and cannot alter 
the fact that she was deprived of her pos- 
session of these bangles by a criminal 
offence. Iam unable to see that the order 
of the learned Sessions Judge is incorrec 
and this application is dismissed, ; 
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186 | GANPATI V. VENKATESH (NAG.) 
NAGPUR JUDICIAL COMMISSIONER'S . 
COURT 30, 1932. 
Full Bench 


First Civil Appeal No. 143 of 1934 
July 18, 1934 
GRILLE, J. C., NIYOGI AND 
> Porrock, A. J. Cs. 
In re GANPATI — APPELLANT 
versus 


1 
VENKATESH AND OTHERS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. VII, 
r. 11 (b) —Order rejecting plaint for failure to pay 
additional court-fee—Appeal from order— Subject- 
matter of appeal, if same as that in suit—Subject- 
matter, if capable of valuation—Court Fees Act (VII 
of 1870), Sch. II, Art. 17. 

Where an appeal is filed against an order rejecting 
a plaint under O. VII, r. 11, Civil Procedure Code, 
for failure to pay additional court-fee demanded, 
the subject-matter of the appeal is capable of 
valuation. Govinda v. Bansilal (3), dissented from 
Beherilal v. Nanhelal (4), and Wannoo v. Somnath (5), 
distinguished., 

Per Grille, J. C. and Pollock, A. J. C. (Niyogi, 
A. J.C. contra) the rejection of the plaint is such a 
complete and final determination of the rights of 
the parties that there is no room in any appeal 
from such an order for the proposition that the 
subject-matter in appeal is not the same as the 
subject-matter in the original suit. The same 
court-fee is payable on the appeal as on the 
plaint wee 

Per Niyogi, A. J. C.—The rejection of a plaint 
means only a refusal to entertain the suit and can 
in no case imply a conclusive determination of the 
rights of the parties with regard to the matters 
in controversy in the suit, when there is admittedly 
none. It is not correct to lay down that the rejection 
of æ plaint is such a complete and final 
determination of the rights of the parties that 
there is no room in any appeal from such an order 
for the proposition that the subject-matter in 
appeal is not the same as the subject-matter of the 
original suit. All that can with strict accuracy be 
said about the rejection of the plaint is that it 
conclusively determines that the plaintiff is not 
entitled to bring his suit on any court-fee stamp 
of a value less than what has been found by the 
Court. The dispute being only as to the liability 
of the appellant to pay the ad valorem court-fee 
demanded of him this issue alone can be regarded 
as the subject-matter of the appeal, The rejection 
of the plaint is not open to the interpretation 
that it isa final adjudication of the rights of the 
parties. In point of law, therefore, there can be no 
distinction between an order calling upon the 
plaintiff to pay additional court-fees and the rejec- 
tion of the plaint for his failure to pay. 

Per Macnair, J. C, (in order of reference), that the 
order rejecting the plaint must be considered to 
determine conclusively the claim urged in the plaint; 
the order rejecting the suit finally disposes of the 
claim made in the plaint so far as the suit is 
concerned and an appeal against this order which 
is deemed to be a decree must be stamped in the 
same manner a8 an appeal against any other decree 
which finally determines the fate of the suit. The 
appeal must therefore be valued in accordance with 
the valuation of the suit. 


F. O..A. against the order of the Second 
Additional District Judge, Nagpur, ‘in 


Order of Reference. 

Macnair, J. C.—-(April 11, 1988) —- 
Ganpati desired to appeal against an 
order passed by the trial Judge under 
‘he provisions of O. VII, r. 11 of the 
First Schedule to the Civil Procedure 
Code. The suit was filed on a Rs. 10 
stamp. The trial Judge held that the proper 
court-fee was Rs. 700 and odd; the addi- 
tional court-fee was not paid and the suit 
was rejected. The appeal before me was 
filed on a Rs. 10 stamp. . 

For reasons which I have stated in Mis- 
cellaneous Judicial Case No. 106 of 1932 
(Madho v. Acharjbai) decided on Novem- 
þer 29, 1932, I considered that the appel- 
lant should not be bound by the valuation 
reached by the trial Court and should be 
allowed to argue that the suit, and, there- 
fore, the appeal, required only a Rs. 10 
stamp. It has been brought tomy notice 
that, in First Appeal No. 61-B of 1931, a 
Bench of two Judges decidedon March 29, 
1933, that in such acase the court-fee on 
the memorandum of appeal should be that 
payable on the suit for the amount by 
which the court-fee has been found to be 
deficient. If I follow the decision, the court- 
fee of Rs, 40 or Rs. 50 will be necessary in 
this appeal. The appellant’s Counsel 
urges that that decisicn should not be 
followed and that the matter should be 
referred to a Bench of three Judges. 

Tt is clear that the question will frequent- 
ly arise before this Court. In the order in 
First Appeal No. 64-B of 1931 reference is 
made toa number of previous unreported 
decisions of this Court. A Full Bench of 
this Court in Nathu Ratan Singh v. Ratan 
Singh (1), bas recently held that revision 
of anorder demanding additional court-fees 
can seldom be entertained and the point 
will require consideration more frequently 
in the future than in the past. In many 
other High Courts such revisions are enter- 
tained freely with the result that the ques- 
tion I am considering has seldom been 
decided by Judges of other Courts. It 
seems tome desirable that the question 
should be settled by a strong Bench, as I 
respectfully disagree from the decision 
reached in First Appeal No. 64-B of 1931. 

The reasons for this decision are briefly 
as follows :—An order rejecting a plaint is 
an order having the force of a decree and 

(1) 143 Ind. Cas. 84: A I R 1933 Nag. 107; 22 N 


LR 195; 16 N L J 22; Ind. Rul, 1933 Nag. 151 
(F B). . 
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court-fee must be paid on the amount or 
value of the subject-matter of appeal. 

That order does not finally determine the 
rights of the parties asa fresh plaint can 
be presenting in respect of the same 
cause of action. The subject-matter of the 
appeal, then, is an order which imposes on 
the plaintiff the obligation to pay addi- 
tional court-fee whether on the same suit 
or another suit he may choose to file. The 
appellant seeks to be exempted from 
liability to pay certain additional amount as 
court-fees and this additional amount is 
the value of the subject-matter in appeal. 

I respectfully state my view that an 
order rejecting a plaint does not merely 
impose upon the plaintiff the obligation 
to pay additional court-fees in the same 
Suit or in any other suit. If the appeal 
against that order succeeds, the plaintiff 
has to pay no additional court-fee. If no 
appeal is filed orifit fails, he will have 
to pay full court-fee if he wishes to file a 
fresh suit. On the assumption that the 
fresh suit may be considered a continuation 
of the original suit, the value of the subject- 
matter of the appeal would be the full 
court-fee and not the amount of the 
deficiency. 

In my respectinl opinion, however, the 
order rejecting the suit must be consider- 
ed to determine conclusively the claim 
urged in the plaint. Section 2 (2) of the 
Civil Procedure Code states that: 

“a decree means the formal expression of an adjudi- 
cation which so far as regards the Court expressing 
it, conclusively determines the rights of the parties 
with regard to all or any of the matters in controversy 
in the suit” 
and states that a decree 
“shall be deemed to include the rejection of a 
plaint” . 

The Code then contemplates that rejec- 
tion of the plaint shall be deemed a con- 
clusive determination in spite of the provi- 
sions of O. VII, r. 13, of the First Schedule 
to the Civil Procedure Code, The possibil- 
ity of bringing a fresh suit on the same 
cause of action does not mean that the 
previous suit has not been finally decided. 
Other considerations arise with respect to 
this plaint; for instance, the relief may be 
barred by limitation: I remark that the 
reasoning in First Appeal No. 61-B of 1931 
has clearly no application when a fresh suit 
is obviously barred by time and I do not 
know how the Judges intended to deal with 
such a case. Suits are frequently dismissed 
for reasons which do not prevent the 
plaintiff from obtaining relief in another 
suit in the same Civil Court, or in another 
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Civil Court, or by application to Revenue 
Authorities; and it seems impossible to hold 
that appeals against dismissal should be 
valued at a smaller amount because the 
plaintiff will be able to obtain some redress 
in other proceedings if the appeal fails. 


` Their Lordships of the Privy Council held 


in another connection that the rest of 
finality is whether the order finally 
disposed of the right of the parties and 
remarked that the finality must be a 
finality in relation to the suit; Abdul” 
Rahman v. Cassim & Sons, 142 Ind. Cas. 
328 (2). It seems clear that the order re- 
jecting the plaint finally disposes of the 
rights of the parties so far as the existing 
In my respectful opinion 
then the order rejecting the suit finally 
disposes of the claim made in the plaint so 
far as the suit is concerned, and an appeal 
against this order which is deemed to be a 
decree must be stamped in the same 
manner as an appeal against any other 
decree which finally determines the fate 
of the suit. The appeal then must be 
valued in accordance with the valuation of 
the suit. . 

It is desirable that the Bench should 
decide whether or not the appellant is bound 
to accept the valuation of the First Court 
for the purpose of valuing the appeal. I, 
therefore, direct that a Bench of three 
Judges should be constituted to decide what 
the subject-matter of the appeal before 
me is and whether, if the subject- 
matter of the appeal is the subject-matter 
of the suit, the appellant must accept the 
valuation determined by the first Court 
for the purpose of stamping his appeal, 

Mr. W., R. Puranik (with him Mr. Khan- 
dekar), for the Appellant, 

Mr. N. R. Deopujary, for the Respond- 
ents. 

Opinions 

Grille, J. C—Ganpati, the Plaintiff, had 
filed a suit on a court-fee stamp of Rs. 10. 
The Court considered that owing to the 
nature of the suit the correct court-fee 
payable was an ad valorem court-fee which 
on calculation was found to amount to 
Rs. 745. Time was given to the plaintiff 
to make up the deficiency and on his 
failure to do so the plaint was rejected 
under the provisions of O. VII, r.11 of the 
Civil Procedure Code. 

Onan appeal against this order, which 

(2) 142 Ind, Cas 328; ATR 1933 P O 58; 6 IA 
76; 11 R58; 10 O W N 195; 37 L W 331; (1933) M 
W N 166; Tnd. Rul, (1933) P O 59; (1933) ALJ 244; 
64M LJ 307; 35 Bom, L R 331;370 W N 405; 57 
OL J136 (P OL 


18 . ., 
by the definition in s.2(2) of the Civil 
Procedure Code, is deemed to be a decree, 
Ganpati affixed astamp of Rs.10 as he 
had done in the trial Court. A Bench of 
this Court in Balkishandas v. Dulichand 
(First Appeal No. 64-B of 1931, decided on 
October 6, 1933) held that on appeal against 
an order rejecting the plaint under 
O. VII, r. 11 (8) of the Civil Procedure 
Code, the court-fee payable was ad valorem 

‘on the difference between the court-fee 
paid in the trial Court and that which 
the Court considered should be paid, 
Macnair, J. O., held in Madho v. Acharaj- 
bat (Miscellaneous Judicial Case No. 106 
of 1932, decided on November 29, 1932) 
that the subject-matter of such an appeal 
is the subject-matter in the original suit 
and that the court-fee in appeal should be 
the court-fee payable on the original claim. 
Teniatively he also held that the appellant 
should be heard on the question what the 
proper court-fees were on the valuation 
fixed by him, which was the same as that 
in thetrial Court. Disagreeing with the 
view expressed in Balkishandas v. Duli- 
chand, Macnair, J.C., referred the ques- 
tion toa Fall Bench and the points for 
determination are whether the subject- 
matter in appeal is the same as the 
subject-matter in the original suit or 
something different on which the court-fee 
which is not the court-fea payable in the 
original suit, should be paid if the 
subject-matter of the appeal is the same 
as the subject-matter of the suit, what 
the subject-matter actually is, and finally 
whether, if the latter proposition is correct, 
the appellant is bound. to accept the 
valuation of the first Court for the pur- 
pose of valuing his appeal. 

It has been contended following the 
decision of Kinkhede, A. J.C,, in Govinda 
v. Bansilal (3), that the subject-matter of 
the appeal is not that’ of the original 
suit, that the subject-matter in appeal is 
incapable ofvaluation and thatthe court- 
fee must be assessed under the provi- 
sions of cl, (vi) of Art.7 of Sch. IL of the 
Court Fees Act. In the alternative it is 
suggested that the rale laid down in 
Balkishandas v. Dulichand which followed 
previous unreported decisions of this 
Court, should be upheld. 

In the first place I am of opinion that 
the subject-matter of an appeal of this 
nature is capable of valuation whether it 
be identical with the subject-matter of 


(3) 98 Ind, Oas. 663; AIR 1927 Nag. 100. 
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the suit or no. The ruling which Kin- 
khede, A. J. C., followed in Govinda v. 
Bansilal (3), related to the manner in. 
which certain debts were to be satistied. 
The amount due was in no case in dispute 


-in appeal, neither was the ultimate oblig- 


ation to pay the amount. The essential 
difference between those cases and the pre- 
sent one lies in the fact that the appellant 
in the case under consideration disputes 
his actual liability to pay. That is some- 
thing tangible and capable of valuation 
and ib appears to me that no question of 
the valuation of an intangible option 
whether the plaintiff shall proceed with 
his remedy or not, arises. Sincethe plaint 
has been rejected, there is no option whether 
the suit should be continued by payment 
ofthe additional court-fees demanded. 
Further under the provisions of Art. 17 
of Sch. II of the Court Fees Act, it must 
be established that it is not . possible to 
state approximately the money value in 
dispute. The subject-matter here is either 
the subject-matter of the original suit or 
the difference in the court-fees paid and 
the court fees demanded which led tothe 
rejection of the plaint, a rejection which. 
the appellant seeks to set aside. The case 
bears no analogy to the other clauses in 
Art, 17, where the subject-matter is 
palpably incapable of any approximate 
estimate, and forthe subject-matter of any 
guit to fall within the residuary clause of 
Art. 17 the subject-matter must be ana- 
logous to the cases for which provision is 
specifically made in the remaining clauses, 
In my opinion, therefore, the subject-matter 
of the appeal is capable of valuation. I am, 
of course, excepting for the moment the 
supposition that the original suit on en- 
quiry be found to be incapable of valua- 
tion as the plaintiff contended. In that 
case cadit quaestio. As the court-fee of 
Rs. 10 would be correct, the court-fea pay- 
able on appeal would be still the courte 
fee payable on the origina] suit. 

The subject-matter of the appeal, how- 
ever, cannot in my opinion be Rs. 735, the 
difference between the court-fee paid and 
the total of Rs.745 which the plaintif was 
called on to pay and ihe failure to pay 
which resulted in the rejection of the plaint, 
and I have to record my respectful dis- 
agreement withthe decision in Balkisandas 
v. Dulichand. The question is not whether 
the plaintiff-appellant shall or shall not pay 
Rs. 735, since if the appeal fails, the 
appeliant is not and cannot be underan 
obligation to pay Rs. 735 in the trial Oour; 
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to enable the suit to continue. The matter 
has gone beyond that stage andthe ques- 
tion is whether the suit should be allowed to 
continue at all. The subject-matter of 
appeal may, of course, in many instances 
be different from the subject value of the 
buit, and the judgment in Beharilal v. 
Nanhe Lal (1) and Wannoo v. Somnath (5) 
afford clear instances apart from the 
question of an appeal being madein 
Tespect of part only of the subject-matter 
originally involved. It appears to me, 


however, that the rejection of the plaint ~ 


is such a complete and final determination 
ofthe rights of the parties that there is no 
room in any appeal from such an order for 
the proposition that the subject-matter in 
appeal is not thesame as the subject-matter 
in original suit. The contention that the 
fubject-matter under consideration is 
Rs. 735 would be acceptable if the appeal 
were against an order directing the payment 
of Rs, 735 asa condition precedent to the 
continuation of the suit, on the assumption 
‘that such an appeal is possible, which it is 


not. Then there would be a clear 
question whether the plaintiff should 
pay an extra Rs, 735 or no; 


but since the plaint has been rejected, then 
‘alternative of acquiescence in the decision 
that Rs. 735 ought tohavebeen paid and 
paying ihat sum is no longer available to the 
Plaintiff. If the appeal 
plaintiff pays nothing extra, but if he fails 
hecannot pay Rs. 735. He seeks to set 
aside the order rejecting his plaint, an order 
which has the force of a decree and which 
concludes the whole suit. Anappeal against 
such a decreemust be valued as the suit 
itself is to be valued. 
_ Iam afraidthat[ am unable to appreci- 
ate the argument advanced in Balkishandas 
v. Dulichand that the court:fee is not pay- 
able as if the appeal were from adecree on 
its merits, as the order rejecting the plaint 
does not finally determine the rights of the 
parties. The argument is based on the fact 
that O. VIL r.13 of the Civil Procedure 
Code, does not preclude the presentation 
of a fresh plaint in respect of the same cause 
of action. Ins, 2 (2) of the Civil Procedure 
Code a decreeis defined as “the formal 
expression of an adjudication which,so far 
as regards the Court expressing it, conclu- 
sively determines the rights ofthe parties 
with regard to allorany of the matters in 
controversy in the suit.” A decree is deem- 
ed to include the rejection of a plaint. A 
(4) 14 O P L R 172. 
(5) 10 Ind, Cas. 736; 7N L R 41. 
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definition in the Code is to be followed 


- throughout the Code, and the rejection ofa 


plaint isa decree tor all purposes, and I 
am unable to hold that the rejection of the 
plaint isa decree only for the purposes of 
providing an appeal from such an order. 
it isr. 13 of O. VII that Jays down the 
exceptional procedure which may be 
followed in the caseof a plaint that has been 
rejected, but it dces not follow therefrom 
that an order rejecting the plaint is any 
the less a decree. Asa decree, it conclusive- . 
jy determines the rights of the parties and 
no consideration whether a person whose 
plaint has been rejected may or can avail 
himself of the provisions of O. VII, r. 13, can 
affect its integrity as a decree for the 
purposes of the Court-Fees Act. The plaint 
has been rejected: that is, the suit has 
been dismissed in its entirety, and an 
appeal against that decision must bear, in 
my opinion, the same court-fee as that 
which is payable on theoriginal suit. It 
is noted in Balkishandas v. Dulichand that 
the view taken therein had been previously 
taken in Tej Rao v. Madho Rao Ghatate 
(First Appeal No. 86 of 1925 decided on 
October 14, 1926) and Ramrao v. Gopikisan 
(First Appeal No. 7 of 1928 decided on 
September 5, 1928). No reasons are. given 
in the latter decision and the value of the 
former is considerably lessened by the fact 
that one of the Judges who was a party to 
it came to hold the opposite view (the one 
now held by me) six months latef; vide the 
concluding paragraph in Harihar. Raov. 
Salu Bai(6) where the learned Additional 
Judicial Commissioner held that the appeal 
was against the decree rejecting the plaint 
and not against the demand for further 
court-fee. 

The question then arises how the valua- 
tion of the subject-matter of the original 
suitisto be determined, It seems tome 
that it is impossible to determine it without 
hearing the parties prior to the actual ad- 
mission of the appeal and this naturally 
involves the hearing of the parties 
on thestamp which the plaintiff has 
thought fit to affix to the memorandum 
of appeal. It is clear that such a proce- 
dure necessarily means that in the majo- 
rity of cases the appeal will be heard fcr 
all practical purposes on the appellant's 
own valuation, since a call on the plaint- 
iff to pay additional court-fees must be 
treated by him as an indication that the 
appeal will be decided against him and 


(6) 103 Ind. Oas. 268; A I R 1927 Nag, 256; 10 N L J 
06, 
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he would decline to prosecute the appeal, 
but this as stated by Macnair, J. O. in 
Madho v. Acharajbait is not a very 
grave objection, and a potential fiscal 
disadvantage to Government cannot be 
set against the requirements of the law. 
A previous hearing, before the appeal is 
actually admitted, will not invariably have 
this result. There are cases where a dis- 
pute as to the correct . valuation of the 
plaint turns not on the nature of the suit 
but on the actual correctness of the valua- 
tion of the property involved. In sucha 
case where the plaint has been rejected 
in consequence of a refusal to pay the 
additional fees demanded, the Appellate 
Court in determining the correct valuation 
of the suit for the purpose of fees to be 
paid in appeal may arrive ata figure 
somewhat less than that reached by the 
trying Court, If that is the case, it seems 
that the Appellate Court would be en- 
titled to find that the lower Court’s reason 
for rejecting the plaint was wrong, and 
would be entitled to set aside the decree 
and to direct that the suit might pro- 
. ceed conditional on the difference in the 
court-fee being paid within a stipulated 
time. Such a direction would of course 
be contingent on the appellant paying the 
difference on his memorandum of appeal 
as being the court-fee payable onthe proc- 
per valuation of the suit. A decision of 
the Caléutta High Court in Amarta Lal 
Kumar v. Sisir Kumar Basu (7) which lays 
down that itis impossible to hold that a 
memorandum of appeal is insufficiently 
stamped until the question. of the true 
valuation of the original suit is examined, 
appears to me with duerespect to gotoo 
far inasmuch as it suggests that the plaint- 
iff should be given an opportunity to pay 
the deficit fees on the appellate Court’s 


finding of a true value even if the true: 


value found by the Appellate Court agrees 
‘ with that found by the trial Court. Such a 
finding would mean, in my opinion, that 
the appeal had failed and thatthe plaint 
had been properly rejected owing to a 
refusal to pay the proper court-fee. 

There is no need for the Full Bench 
to determine the correct valuation of the 
subject-matter of the suit and conse- 
quently of the appeal; that should be left 
to the Judge before whom the appeal was 
filed. 

Niyogi, A. J. C.—I have had the 
advantage of perusing the opinion of the 
learned Judicial Commissioner. Iam in 

(7) 87 Ind, Qas, 651; A I R 1926 Cal, 427, 
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full agreement with him so far as he holds, 
dissenting from the view taken by Kin- 
khede, A. J. O, in Govinda v. Bansilal 
(3) that the subject-matter of appeal is 
not incapable of valuation. It must be 
noticed that Kinkhede, A. J. O., had fol- 
lowed Wannoo v, Somnath (5) and Beharilal 
v. Nanhe Lal (4), Examination of the facta 
of these cases reveals the distinction bet- 
ween them and the present case. In 
Wannoo v. Somnath (ə) the appeal was 
directed against an order refusing to ex- 
tend time. The appellant did not dispute 
his liability to pay the decretal amount 
but the justice of the order refusing him 
extension of time to discharge his lability. 
Similarly in Beharilal v. Nanhe Lal (4) 
the appellant did not dispute his liability 
to pay the decretal amount but wanted 
to get rid of a condition that he should 
furnish security. The issue as understood 
by Ismay, J. O., can best be stated in his 
own words :— 

“In the present case the defendants do not claim 
to be relieved from payment of any part of the 
decretal amount; all that they ask is that they 


may be allowed to satisfy the debt ina particular 
way. 

These decisions were perfectly correct. 
How can “the refusal to extend time for 
payment of the decretal amount” or the 
claim to “be allowed to satisfy the debt 
in a particular way” be valued? They are 
obviously incapable of valuation, The 
ratio decidendi of these cases can reason- 
ably apply to a case whether a plaintiff is 


willing to pay the excess court-fees de- 
manded, but to pay it prays for time 
which is refused by the Court. In the 


present case, the plaintiff is not willing to 
pay and there lies the distinction which 
was not noticed in Govinda v. Bansilal 
(3). | 
With due deference Iam, however, un- 
able to agree with the learned Judicial 
Commissioner in the view that the subject- 
matter of appeal is identical with that of 
the suit. The definition of a decree no 
doubt includes the rejection of a plaint, 
but the order rejecting the plaint does 
not operate as res judicata on the merits 
of the plaintiff's case in any suit that the 
plaintiff may institute on the same cause 
of action. The object of O. VI[, r. 13, is 
to make it clear that such an order does 
not destroy the plaintiff's claim to the 
property. Unless the plaintiff's claim is 
negatived by an investigation on the 
merits, it cannot manifestly become a sub- 
ject-matter of appeal. The rejection ofa 
plaint means only a refusal to entertain 
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the suit and can in no case imply a con- 
clusive determination of the rights of the 
parties with regard to the matters in con- 
troversy in the suit, when there is admit- 
tedly none. It would not, therefore, be 
correct to lay down that the rejection of 
a plaint is such a complete and final 
determination of the rights of the parties 
that there is noroom in any appeal from 
such an order for the proposition that the 
subject-matter in appeal is not the same 
as the subject-matter of the original suit. 
All that can wilh strict accuracy be said 
about the rejection of the plaint is that 
it conclusively determines that the plaintiff 
is not entitled to bring his suit on any 
court-fee stamp ofa value less than what 
has been found by the Court. It is on 
account of this result that the rejection 
of a plaint is treated asa decree so that 
the plaintiffmay have the benefit of ss. 96 
and 100 of the Civil Procedure Code. 

The distiction drawn between an appeal 
from an order directing the payment of 
additional court-fees and the rejection for 
disobedience of that direction on the 
ground that the alternative of acquiescence 
in the decision that the court-fees ought 
to have been paid and paying that sum 
is no longer available to the plaintiff, does 
not appear to be sound. The acquiescence 
in the decision is available because it 
is open to the plaintiff to institute a 
separate suit. So far as the right to have 
his claim tried in a Court of law is con- 
cerned, if is immaterial whether he can 
exercise his right by continuing the 
suit as originally filed or by a separate 
suit. The fact that the rejection of the 
plaint concludes the suit is not the 
criterion for determining the subject-matter 
of the appeal. Ifthe Appellate Court agrees 
with the appellant, the suit will be 
restored, onthe other hand, if it affirms 
the rejection of the plaint, the plaintiff is 
not precluded from instituting a fresh suit 
by the mere fact that his previous 
suit had been concluded. In proper cases 
it is always open to the Appellate Court 
to set aside the order rejecting the 
plaint and grant time for making up the 
additional court-fees. The merits of the 
plaintiff's claim lie outside the 
scope of the proceedings in the 
Court of the first instance or of appeal. 
Oonsequently, the rejection of the plaint 
is not open to the interpretation 
‘that it is a final adjudication of the 
rights of the parties, 


“pherefore, there can be no distinction 


GANPATI v, VaNKaTesH (NAQ,) 


‘Court 


In point of law, | 


idi 


between an order calling upon the plaintiff 
to pay additional Court-fees and the rejec- 
tion of the plaint for his failure to pay. 

Even if the rejection amounts to a decree 
as conclusively determining the rights of the 
parties, it is not easy to discern how it 
would affect the question of court-fees in 
appeal. This appeal, like any other, falls 
to be governed by the relevant provisions of 
the Court Fees Act. Article 1 of Sch. I of 
Fees Act must apply to all appeals 
unless otherwise provided for. It 
lays down the basis for the levy of court- 
fees that that basis is the ‘subject- 
matler in dispute’: in other words, it is 
the matter in dispute which is the subject- 
matter of the appeal. Now, what is the 
matter in dispute? Is it the claim laid ia 
the plaint, or the exemption from payment 
of the amount demanded by the Court? 
The first alternative position cannot arise 
since the appellant does not seek any 
relief as to his rights in respect of the pro- 
perty in suit. If so, the only object of the 
appeal would be to invite the Court to 
decide on his right to be exempted from 
payment of ad valorem  court-fees. The 
appellant says in effect: 

“I want to prosecute my suit. I believe I have 
the right to prosecute the suit on payment of 
Rs. 10 only, I have been asked to pay more. I 
appeal tothe Court to set aside the order rejecting 
the plaint for my refusal to pay the extra Court- 
fees demanded.” 

On this analysis, it is transparent that 
the matter in dispute is whether the 
appellant is liable to pay the ad valorem 
Court-fees demanded of him or not. 

I cannot persuade myself to accept the 
Proposition that if the appeal fails, the 
appellant is not and cannot be under an 
obligation to pay court-fees, the subject- 
matter of the appeal cannot be whether 
the plaintiff shall or shall not pay Rs. 735. 
It cannot be gainsaid that it would be so 
if the appellant succeeds. Even when he 
fails he is under an obligation to pay that 
amount in any fresh suit that he might 
bring, Therefore the obligation to pay or 
exemption from payment can be the only 
question arising for determination in appeal, 
It must follow that that issue alone can 
be regarded as being the subject-matter 
of the appeal. ; 

The course of reasoning following from 
the assumption that the subject-matter of 
the appeal is identical with that of the 
suit, leads to a strange and anomalous 
result asis evident from the nature of the 
order proposed. 


With due respact I seé no convincing 
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reason to depart from the view taken by 
the Bench of this Court in First Appeal 
No. 64-8 of 1931. Balkisandas v. Dulichand 

Pollock, A. J. G-—I agree with the 
learned Judicial Commissioner.’ It has 
been argued that the appellant is mérely 
claiming to prosecute the suit without 
payment of further court-fees and it is 
impossible to value ‘such a claim. If the 
Court of first instance had dismissed the 
suit’on a preliminary finding that the 
civil Courts had no jurisdiction, the claim 
_in appeal would have been virtually the 
same, to prosecute the suit as filed in 
the Court of first instance; yet in such a 
case it would, I think, be certainly held 
“that the court-fee payable on the appeal 
would be the same as the court-fee pay- 
‘able onthe plaint. I therefore agree that 
the rejection of the plaint in the present 
case was sucha complete and fina] deter- 
mination of the rights of the parties that 
there is no room for the proposition that 
the subject-matter in appeal is not the 
same as the subject-matter in the original 
suit, and I am of opinion that the same 
court-fee is payable on-the appeal as on the 
` plaint, 

If the appeal succeeds, the suit will 
continue without payment of further 
'court-fees, and if it fails, it will be open 
to the appellant to file a new suit on 
“payment of Rs. 745 court-fees. In these 
circumstances it seems impossible to me 
to say that Rs. 735 is the, value of the 
_ subject-matter in appeal. 

N. Reference answered, 
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Judgment.—This is an appeal by some 
of the defendants in a suit for possession 
which was decreed by the learned Subor- 
dinate Judge of Etah. The property in 
suit is a share of 4 biswas in the village 
of Esauli. This property originally be- 
longed to one Jiwa Ram who died on 
August 27, 1890. It is now admitted that 
it was ancestral property. Jiwa Ram also 
had other property which he had separately 
acquired. His widow, Musammat Hans 
Kunwar, succeeded to the whole of his 
property and remained in possession up. to 
her death on February 12, 1928. The 
plaintiff-respondent, Musammat Har Naraini . 
Kunwar, is the sole surviving daughter 
of Jiwa Ram. She got possession of the 
separately acquired -property on the death 


-of her mother, .Musammat Hans Kunwar, 
- but she failed to induce the Revenue Court 


to enter her name in the register as 
being in possession of the property. in 
Esauli. She, therefore, -instituted the suit 
which has given rise to this appeal and 
obtained a decree for possession, from the 
lower-Court. 


In order properly to understand the 
question in issue between the parties, it 
is necessary to set forth their relationship 
with the original owner, Jiwa Ram. This 
Jiwa Ram wasthe son of Lachhman Singh, 
who had five brothers. One of these bro- 
thers, Chet Ram, died without male issue. 
The other brothers were Lekhraj Singh, 
Dulab Singh, Muktabil Singh and Girdhari 
Singh. The defendants, Sajjappal 
Singh, Mohendarpal Singh, Jogendarpal 
Singh and Gajendarpal singh are the great 
grandsons and great great-grandsons of 
Muktabil Singh. The defendants, Lal Singh 
and Basdeo Singh are the grandsons of 
Girdhari Singh, The defendants, Narain 
Singh, Lokhpal Singh, Balwant Singh, 


Chhatarpal Singh are the great-grandsong 
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of Gulab Singh. The defendant, Shankar 
Singh is the grandson of Lekhraj Singh 
and defendant Musammat Tika Kunwar 
is the widow of Sundar Singh, the son of 
Lekhraj Singh. The plaintiff Musammat 
Har Naraini Kunwar is, as we have al- 
ready said, the sole surviving daughter of 
Jiwa Ram by his wife Musammat Hans 
Kunwar. Some cf the defendants are the 
appellants before us and others have been 
impleaded as respondents. The plaintiff- 
respondent based her claim on two grounds, 
namely, as the daughter of Jiwa Ram 
under the Hindu Law andas the legatee 
under a will which was executed by Jiwa 
Ram on August 20, 1890, and registered 
on August 23, of that year. 

After the death of Jiwa Ram there was 
a dispute about succession to his property. 
The mother of the defendant Narain Singh 
set up the plea that her con had been 
adopted by Jiwa Ram and in support of 
her contention she relied upon a will or 
declaration said to have been executed by 
Jiwa Ram on August 24, 1890. It appears 
that one branch of cojlaterals, that is the 
branch of Lekhraj Singb, set up a claim 
that Jiwa kam had died asa member of 
a joint Hinduifamily and that they were 
entitled to succeed to his property by way 
of survivorship. There is upon the record 
a report mede by the Tahsildar of Jalesar 
on January 7, 1891, in connection with the 
mutation of the register. In that report 
he mentioned that there was a claim that 
Narain Singh had been adopted by Jiwa 
Ram and also said that Sundar Singh and 
others had claimed that the property was 
ancestral, that they were heirs and that 
Musammat Hans Kunwar had only a right 
to maintenance. From this we infer that 
the latter claim was io the effect that 
Jiwa Ram and the claimants had been 
members ofa joint Hindu family up to 
the time of Jiwa Ram's death. Itis now 
said that there was also a custom in the 
family that collaterals should succeed to 
ancestral property in preference to 
daughters and daughters’ sons, but itis not 
clear whether that claim was also made 
after Jiwa Ram’s death in the year 1890. 

In continuation of the claim that Narain 
Singh was the adopted son of Jiwa Ram, 
an application was made by him under the 
guardianship of his mother for probate of 
the alleged will of August 24, 1890. Musam- 
mat Hans Kunwar was of course claiming 
a ..widow's estate and there was also 
the .question. at. issue whether after her 
death her daughters or the collaterals 
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should succeed. At that time there were ` 
alive not only Musammat Har Naraini Kun- 
war, the plaintiff respondent, but also 
Musammat Hewal Kunwar who was Jiwa 
Ram's daughter by another wife. Jiwa 
Ram had married five wives, fout of whom 
had died before him. He had two daughters 
besides Musammat Hewal Kunwar and 
Mushmmat Har Naraini Kunwar, namely, 
Musammat Chandan Kunwar and Musam- 
mat Het Kunwar, but Musammit Chandan 
Kunwar was not alive at the time of his 
death and Musammat Het Kunwar wasa 
posthumous daughter. 

The dispute which had arisen about the 
property led to an agreemen’ dated F'eb- 
ruary 27,1891, by which the questions in 
issue were referred to arbitration and this 
agreement was followed by an award dated 
April 2, 1891, by which Musammat Hans 
Kunwar was to remain in possession of all 
the property during her lifetime and after 
her -ca-n tre -“if-acquired property was to 
go to. the daughter and the property in 
Esauli was to goto the collaterals. Each 
of the surviving branches, namely, those of 
Lekhraj Singh, Gulab Singh, Muktabil- 
Singh and Girdhar Singh were to get a 
share of ith in the property, that is, one 
biswa out of the4 biswas. After the agree. 
ment was entered into on February 27, 
Narain Singh's mother Musammat Naim 
Kunwar withdrew, on March 12, 1891, the 
application for probate which she had made 
on his behalf, - 

When the plaintiff instituted the present 
suit the contentions put forward by the de- 
fendants were that she had no right under 
the will of August 20, 1890, that there wag 
a custom, which we have already mentioned, 
which prevented her from succeeding to 
the properly and that the award of the 
arbitrators by which they were entitled: 
tothe property was binding upon the par:- 
ties tothe suit. The learned Subordinate 
Judge did not rely upon the willas giving. 
Musami1at Har Naraini Kunwar a right- 
to the property in Esauli. He said 
that the plaintiff was entitled $o rely upon 
the will and was entitled to the relief. 
claimed, but he added that she was en- 
titled to the self-acquired property of Jiwa- 
Ram under the will and to the ancestral- 
property, of Jiwa Ram in Hsauli under the 
Hindu Law. He clearly meant that the- 
will did not give her a claim to the 
ancestral property, but that there was no 
proof of any family custom by which this 
property should go tothe collaterals and 
that the. ordinary Hindu Law would en- 
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title the daughter to claim the property 
in preference to the collaterals. He ex- 
plicitly found indeed that the custom was 
not established. He found that the arbi- 
trators went beyond the reference in decid- 


ing what should happen to ths property: 
after the death of Musammat Hans Kun-- 


war and consequently decided that the 
award was not binding upon the plaint- 
tif. 

We think: that it will be convenient for 
us to dispose of the arguments based upon 
the will and upon the alleged custom before 
we proceed to discuss the effect of the 
award which is the important question in 
this ‘appeal. 
questions, the judgment proceeded). We 
have already mentioned the circumstances 
in which the parties entered into an agree- 
ment on February 27, 189), to refer their 
disputes to arbitration.- The agreement 
itself is Ex. B-1. The parties were the 
collaterals and Musammat Naim Kunwar 
asthe guardian cf Narain Singh on the 
one side and Musammat Hans Kunwar in 
her own right and as the guardian of 
Musammat Har Naraini Kunwar Musammat 
Het Kunwar and Musammat Kewal 
Kunwar on the other side. The agreement 
recited that there was a dispute between the 
parties in respect of the property forming 
the estate of Thakur Jiwa Ram Singh, but 
did not go into further: detail. It added 
that the parties had agreed to abide ky the 
decision of certain arbitrasors. These 
arbitrators were Jeolahal Singh and Bhag- 
wan Singh who were appointed by the 
collaterals and Musammat Naim Kunwar 
onthe one side and Megh Singh and Bal- 
want Singh who were appointed by Musam- 
mat Hans Kunwar, Musammat Het Kun- 
war and Musammat Kewal Kunwar on the 
other side. There was aleo an umpire 
Khushal Singh whowas accepted by both 
parties. The agreement was registered on 
March 3, 1891, and the award ofthe arbi- 
trators was delivered on April 15, 1891. As 
we have already said, the award was that 
the Esauli property should remain in the 
possesssion of Musmmaat 
during her life-time and after her death 
should pass to the collaterals and that the 
remaining property should remain in the 
possession of Hans Kunwar during her 
life-time and after her death should 
go to the surviving daughters or 
their heirs. There was a further provision 
that Musammat Hans Kunwar was a ‘pur 
dahnashin lady and had no experience of 
the management. of an estate ‘and that 
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therefore Sumer Singh should act as mana- 
ger of the estate and should receive a 
salary of Rs. 200 per annum. This Sumer 
Singh was the husband of Musammat 
Kewal Kunwar and the son-in-law of Jiwa 
Ram. The award wasregistered on April 
15, 1891, and was followed by mutation of 
the register in favour of Musammat Hans 
Kunwar. 

The learned Subordinate Judge found that 
the award was not binding upon the plain- 


tiff-respondent, Musammat Har Naraini 
Kunwar, because the arbitrators had 
changed the course of devolution, because 


the arbitrators travelled beyond the scope 
of the reference in deciding what should 
happen to the property after the death of 
Musammat Hans Kunwar and because the 
arbitrators, having found apparently that 
Narain Singh was not the adopted son and 
having also found thal Jiwa Ram was not 
at his death a member of a joint Hindu 
family, were not competent to destroy the 
rights under the Hindu Law of the daugh- 
ters. He also found that Musammat Hans © 
Kunwar executed the agreement to refer, 
but that she did not understand its effects 
and that for this reason, as she was a purdak- 
nashin lady, the award was not binding 
upon her or her daughters. 

The first question we have to consider in 
this connection is whether in the circum- 
stances we can hold that the agreement to 
refer was an agreement properly executed 
by Musammat Hans Kunwar so as to bind 
her. The learned Subordinate Judge was 
much influenced, as appearsfrom his judg- 
ment, by the fact that he believed that the 
reversioners had been making dishonest 
efforts to prevent Esauli property’. from 
passing out ofthe hands of their family and 
particularly that they had set up a forged 
will or wills. We have already referred to 
the fact that Musammat Naim Kunwar had 
relied upon a document executed on August 
24, 1690, In this document Jiwa Ram 
referred to the will of August 20, and to 
another will which he said that he had 
sent in a registered cover, presumably to 
the District Judge, on August 22. He ad- 
ded that these two wills had not laid down 
allthe conditions which he wished to be 
applied to his property. He declared that 
he had adopted Narain Singh as his son and 
had performed the necessary ceremonies, 
He then said that he was making a final 
will in order to do away with any possible 
disputes. Theterms ofthe will were that 
in the event of the birth of ason to Musam- 


- mat Hans Kunwar the adopted son should 
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get ith of the property in accordance with 
Hindu Law and that inthe event of the birth 
of a daughter the adopted son should get 
-the whole property. The argument of the 
learned Subordinate Judge is that the will of 
August 22 must have been a forgery and 
as a consequence the will of August 
24, which mentioned the previous will, 
must also have been a forgery. No will 
of August 22, has been produced by any 
party tothe suit. Thereis an application 
by Jiwa Ram, Ex.4. This application is 
dated August 26, 1890, and is addressed to 
the District Judge. It stated that the peti- 
tioner had received an envelope under a 
registered cover containing a forged and 
false will and that the only will that was 
true and correct was the will executed 
on August 20 and registered on August 
23. The petitioner suggested that the 
forged and false will was fabricated by 
Sundar Singh and that as it had been deli- 
vered to the post officeinsufficiently stamped 
and in a torn envelope it had been returned 
to the petitioner. Jiwa Ram died on August 
26 or 27, and it is admitted that he had 
gone from his village to Soror on the banks 
of the Ganges and had died inthat 
place. $ 

It is, therefore, doubtful whether this peti- 
tion refers to any will of August 22, 
because it is not certain whether a document 
delivered to an outlying post office on 
August 22 would have been returned to 
Jiwa Ram at Soron in time for him to 
execute the petition which we are consider- 
ing. The learned Subordinate Judge as- 
sumes that the petition refers to that will 
and considers that the statement made by 
Jiwa Ram in the petition is conclusive upon 
the point whether that will was forged. In 
our opinion if cannot be assumed that the 
wills of Augast 22 and August 24, were 
not executed by Jiwa Ram. We must re- 
member the circumstances, Jiwa Ram, 
according to the endorsement made by the 
Sub-Registrar on the will of August 20, was 
about 65 years of age. According to 
Khushal Pal Singb, a witness produced by 
the plaintiff Jiwa Ram was very ill at 
the end of August and had gone to Soron 
on the 25th of that month because his case 
was hopeless and he wished to die onthe 
banks of the Ganges. Manphul Singh, a 
witness for the plaintiff, has éstated that 
Jiwa Ramwas suffering from dysentery 
and Musammat Naim Kunwar, who was exa- 
mined on commission, has said that he was 
ill for some two months before his death. 
There isnosuggestion by any witness that 
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he was suddenly taken ill and that he was 
in good health when he executed his will 
on August 20. The mere fact that he exe- 
cuted a will indicated that he was aware 
that he had not long tolive. 

In these circumstances it was natural, as 
he lived in Fsauli where his collaterals also 
lived, thathe should have been subjected - 
to various influences and he himself may 
have been attempting to reconcile conflict- 
ing interests. From the contents of the ad- 
mitted will of August 20, it is apparent that 
he was concerned in some measure about 
his own spiritual welfare and the consequent 
necessity for adoptionof a son. It is ulso 
probable from the terms of this will that he 
had some feeling that the ancestral proper- 
ty in his native village in Esauli should go 
to his own family, that is, to his collaterals 
and should not pass to other families into 
which his daughters might have married or 
might in future marry. This being 99, it 
is likely enough that he might have waver- 
ed from time to time and execnied a series of 
wills under the influence of his wife and 
daughters and their immediate relatioas on 
the one side and of the collaterals on the 
other side. It may be wall be that the will 
of August 21, was execute l as the result of 
a feeling that Musammıt Hans Kunwar 
might not adopt ason. Atthat time Jiwa 
Ram might have felt that it was safer for 
him to make the adoption himself subject toa 
provision for the possibility that a natural 
son might be born to him posthumously. 
These are suppositions, but they do lead to 
the conclusion that itis possible to explain 
the existence of more than one will other- 


wise than on the presumption that all the 


wills except that of August must 
have been forged. 

It has been suggested that the statement 
in the will of August 24 that an adoption 
had taken place could not possibly be true 
because the willof August 20, was register- 
ed on August 23 and that was the date on 
which the adoptioa is alleged to have been 
made. After this period of 40 years we 
cannot expect the witnesses to remember 
accurately thevarious dates on which the 
incidents occurred. It is argued that it can 
be inferred from statements made by Musam- 
mat Naim Kunwar that the adoption must 
have taken place on the same date asthe 
registration of the will, but sheis notat all 
clear upon this point and we think that it 
is conceivable that there may have been some 
form of ceremony, whether strictly legal or 
not, on August 21 or 22. We do not hold, and 
indeed it has not been argued that there was 
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a valid adoption; but we consider that the 
circumstances are not sufficient to justify 
the finding that the two wills to which we 
have referred are forged wills and that 
for this reason it must be supposed that the 
collaterals were at that time already making 
dishonest attempts to prevent the property 
from passing out of their hands. The learn- 
ed Subordinate Judge was evidently of the 
opinion thatit was avalid conclusion from 
the existence of these earlier dishonest pro- 
ceedings that the subsequent proceedings 
evidenced by the agreement torefer and by 
the arbitration award must also necessarily 
have been dishonest. Thisis an argument 
with which we cannot agree because we are 
not satisfied that the earlier proceedings 
were dishonest. 

We must consider the agreement to 
refer and thesward upon theirown merits, 
In Jiwa Ram’s will of August 20, 
andin the award itself it was mentioned 
that Musammat Hans Kunwar was a par- 
dahnashin lady and incapable of manag- 
ing tbe property. In the will Jiwa Ram 
appointed Sumer Singh and,iathe event 
of his death, one Kunwar Lal Kayasth 
to manage the property for her. In the 
award Sumer Singh was appointed by the 
arbitratursas we have already mentioned. 
We may takeit therefore that Wusammat 


Hans Kunwar was a pardahnashin lady- 


and that she had no capacity for busi- 
ness. We have to consider therefore 
whether it can besaid that there is suff- 
cient material on the record for holding 
that she must have understood what she 
was doing when she entered into the 
agreement torefer the dispute to arbitra- 
tion. The learned Subordinate Judge has 
made a point that the agreement was not 
precise in defining the dispute which was 
the subject of the reference. The agree- 
ment did mention that there was a dispute 
about Jiwa Ram’s property and a list of 
the property was attached. There had 
already been proceedings in the Revenue 
Court about the mutation of the register. 
We have already referred to the report of 
the Tahsildar of Jalesar dated January 16 
1891, in which he setfcrth the slaims of 
Narain Singh, Sundar Singh and others. 
We think that Musammat Hans Kunwar 
must have known about these proceedings 
and that she must have known about the 
claims which were being made against her. 
Living as she did in Esauli, it is hardly 
possible that she did not know that it had 
‘been asserted by Musammat Naim Kun- 
‘war that Jiwa Ram had adopted Narain 
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Singh and that Sundar Singh and 
others were alleging that Jiwa Ram was 


a member of the joint Hindu family 
with them, 
There are certain matters of whicha 


pardahnashin lady may well not be aware, 
but it is improbable that she would not 
know about intimate family matters 
concerning relationship. On January 10, 
1891, the mutation Court had passed an 
order, Ex. 9, that mutation should be effect- 
ed in favour of Musammat Hans Kunwar, 
Wethink that she must have been aware 
ofthis fact and of the result of the dis- 
pute which had arisen, Wedo not think 
that we caninfer that Musammat Hans 
Kunwar did not know what she was 
doing when she executed the agreement 
to refer merely from the fact that the 
disputes existing were not set forth in 
detail in that document. We notice that 
Sumer Singh was one of the persons who 
identified the ladies who were parties to 
the agreement at the time when the 
agreement was registered. We also notice 
that Kunwar Lal Kayasth was one of the 
witnesses to the award, ` Sumer Singh 
was Jiwa Ram's son-in-law and he and. 
Kunwar Lal were clearly trusted by him. 
The learned Subordinate Judge has 
thought that Sumer Singh wasa pariy 
to a conspiracy to defraud Musammat 
Hans Kunwar because by the award he 
wasto obtain an income of Rs. 200 a 
year for managing the property. Sumer 
Singh’s wife, Musammat Kewal Kunwar, 
was aparty to the agreement and, as she 
was one of the daughters, her rights 
were affected as much as the rights of 
the plaintiff, 
It has been argued that Musammat Kewal 
Kunwar was nearly as old as. Musammat 
Hans Kunwar being the daughter of apre- 
vious wife of Jiwa Ram's and that Sumer 
Singh may have thought that she had 
little chance of succeeding and consequent- 
ly that he was prepared to barter away 
her possible chances of succession in order 
to obtain the advantageof earning’ this 
income of Rs. 200 a year. We do no 
think that there is any force in this sug- 
gestion, Sumer Singh was giving away 
the possible rights of his wife and of his sons 
and inany event he was to manage the 
property of Musammat Hans Kunwar and 
if he chose to be dishonest, he could 


-embezzle as much of the income as he 


wanted. We see noreason for supposing 
that he was a diehonest man or that he 
had any sufficient incentive for wishing to 
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deceive the widow. Musammat Kewal 
Kunwar herself wasa woman of about 
32 years ofage and was a party to the 
agreement. Kunwar Lal had also been 
trusted by Jiwa Ram and there is no 
suggestion that he had any reason for not 
bringing the true facts to the notice of 
Musammat Hans Kunwar. There is direct 
evidence that the agreement was read 
over to the women at the time when it 
was executed. Wemay refer to the evi- 
dence of Munphul Singh and of Musammat 
Naim Kunwar. The latter was in ‘the 
same position as Musammat Hans Kunwar 
and she has said that she understood what 
was happening. Her interests were affect- 
ed because under the award her son, 
- Narain Singh, was losing the rights which 
he would hava had if it had 


been found that the adoption had 
taken place. Sirdar Singh, Musam- 
mat Naim  Kunwar’s brother, has 


also given evidence of the fact that the 
draft and afterwards the fair copy of the 
agreement was read over to the ladies who 
were parties to it. We might perhpes, iu 
other circumstances, not attach a great deal 
of importance to this oral evidence of 
witnesses who are deposing to facts which 
took place so many years ago, but where 
everything points to the probability 
that the proceedings were thoroughly un- 
derstood by all the ladies, we see no reason 
to disbelieve the evidence. It has also been 
suggested by the learned Subordinate 
Judge that the arbitrators were allio 
collusion with the collaterals. Jeolahal 
Singh and Bhagwan Singh were appointed 
by the collaterals and it is quite likely 
that they may have been favourably 
inclined towards them. They are said to 
have been agents of Sunder Singh. There 
is, however, very little reason for thinking 
that Megh Singh or Balwant Singh were 
also in a conspiracy against the widow 
and her daughters. It is suggested by the 
Subordinate Judge that Megh Singh, who 
was one of Jiwa Ram's sons-in-law but 
whose wife was dead at that time, had no 
reason for helping the widow and that he 
belonged to the same family as Jeolahal 
Singh and consequently was likely to 
support the collaterals. It is not clear what 
relationship there was between Megh Singh 
and Jeolahal Singh and we consider that 
this argument is far-fetched. Balwant Singh 
has been produced as a witness by the 
defendants. The learned Subordinte Judge 
has said that he has reason to be against 
‘the plaintiff. The reason apparently is 
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that Sheo Ram Singh, the plaintiff's 
husband, had at some time summoned him 
as 2 witness ina case and, as he was away 
in Gwalior, had got a warrant of arrest 
issued against him. We do not know 
enough about the circumstances to say 
whether this incident would probably 
have made Balwant Singh an enemy of the 
plaintiffs but even if it had been sufficient 
to doso, it would have had no effect in 
the year 1891 long before it occurred. 
We can see no reason for thinking that the 
arbitration was in any way dishonest or 
unjust. ; 

Apart from the other circumstances we 
must also consider the effect of the agree- 
ment. It certainly did not in any way affect 
the rights of Musammat Hans Kunwar who 
was to remain in possession of the whole 
property during her life-time. It cannot be 
said greatly to have affected the rights of 
the daughters who were given the rever- 
sion of the separately acquired property. 
The plaintiff's own witness, Khushal Pal 
Singh, said that the income of the self- 
acquired property was about Rs. 2,000 a 
year whereas the income of the property 
in Esauli was about Rs. 600 a year. The 
snggestion has been thrown oub that 
Musammat Hans Kunwar in order to 
preserve her own rights gave away the 
rights of her daughters. The plaintiff 
herself has relied on the will of August 20. 
Under that will Musammat Hans Kunwar 
was empowered toadopt a son to Jiwa 
Ram and if she had made the adoption, 
the Esauli property was to go to the son 
and not to the daughters. It is evident 
therefore, that Musammat Hans Kunwar 
had no need to enter into this arbitration 
to deprive her daughters of the Hsauli 
property. It was sufficient for her to make 
the adoption in order to produce that result. 
All that she did was to give up her right 
to adopt a son in order to conciliate the 
collaterals who were claiming the whole 
property. The daughters were not adversely 
affected in any true sense of the term by 
this arrangement. It must be remembered 
that there was real cause for apprehen- 
sion that there might be a ruinous litiga- 
tion between the members of the family. 
We have said that we consider that the 
will of August 20, does not in the absence 
of an adoption deprive the daughters of 
any share in the Esauli property, but it 
must be conceded that it was at least 
arguable that the will might have that 


effect. 


We realise that it is not established now 
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that Narain Singh was adopted by Jiwa 
Ram, but the claim had been made and it 
was supported by documentary evidence, 
so that there was every ground for conten- 
tion upon the point and at thetime when 
the agreement to refer was executed, the 
application for probate made by Musammat 
Naim: Kunwar on behalf of her son was 
still to be considered by the Courts. The 
custom that collaterals should succeed to 
ancestral- property in preference to 
daughters and their sons, has not been 
established by evidence, but the claim 
that such a custom existed was clearly not 
an impossible claim in the circumstances. 
There was the agreement which was made 
at the time of Chandan Singh's death and 
there was Jiwa Ram’s own statement in the 
wajib-ul-arz which might possibly have 
been construed in favour of the custom. 
There were real causes of dispute and we 
must remember that it might have been 
extremely difficult for Musammat Hans 
Kunwarto obtain reliable witnesses from 
Esauli where the family of Jiwa Ram had 
always lived and were well established. It 
seems tousthat she adopted a very wise 
course in coming to a settlement with the 
collaterals and the result of the award was 
entirely in her favour and almost entirely 
in favour of her daughters. We find from 
the evidence and all the circumstances of 
the case that Musammat Hans Kunwar 
thoroughly understood what she was doing 
when she entered into the agreement to 
refer the disputes.to arbitration and there 
is nothing in the circumstances which 
could possibly Jead us to suppose that the 
arbitration was in any way unfair to her 
or to her daughter. We, therefore, find that 
the award would have ‘been binding upon 
Musammat Hans Kunwar if she had been 
alive. 

We have been referred to certain cases as 
authorities. We may mention Beni Din v. 
Ram Naresh (1), Farid-un nisa v. Mukhtar 
Ahmad (2), Annode Mohun v. Bhuban Mohini 
Debi (3)and Kali Bakhsh Singh v. Ram 

* Gopal (4). 


We donot think that it is necessary to 


(1) 121 Ind. Cas.99, AIR 1929 All. @24; Ind. Rul 


(1930) All. 83, 

(2) 89 Ind. Cas. 649; A I R 1925 PO 201, 52TA 
342; 47 A 703;2O0 WN 662; 49 ML J 758,42 OL J 
531: 23 AL J 1000; 28 O O 338; (1925) M WN 918; 
120 L J 656; 30 O W N 337: 28 Bom. LR 193 


(PC). 

(3) 28 O 546; 28 I A 71; 8 Sar. 53 (P O). 

(4) 21 Ind. Oas. 985; 36 A 81; 41 I A 23; 18 OWN 
282; 16 O O 378; (1914) M W N 112. 12A L J 115; 
15M LT130; 190 LJ 1723,10 L J 67; 26MLJ121- 
16 Bom. LR 147 (P 0). , 
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discuss these cases at any length, It seems 
tous that the law on the subjectis quite 
clear, Apart from dicta which refer to the 
peculiar circumstances of each of these 
cases, we consider that one broad principle 
emerges from them all, Whereas a Court 
will suppose, inthe absence of evidence to 
the contrary, that an adult person who has 
executed an instrument intends to be bound 
byits terms, it will make this exception in 
favour of a pardahnashin lady that it will 
make no supposition of this kind but will 
consider her bound by the terms of the 
instrument which she has executed only 
if itis positively satisfied by direct evidence 
or by evidence of the circumstances which 
obtained at the time that she did thoroughly 
understand what she was purporting to 
do and thus executed the instrument, with 
full knowledge of its effects. In our opinion 
in this case the condition is fulfilled and the 
instrument was binding on Musammat Hans 
Kunwar. À 
It still remains for us to go into the 
question whether the agreement and the 
award were binding upon the plaintiff- 
respondent, Musammat Har Naraini Kunwar. 
Tn the case of Amrit Narayan Singh v. Gaya 
Singh (5), it was held that a right to rever- 
aion is a mere spes successionis and cannot 
be transferred. That was a case of a minor 


-andit was held that the guardian could 


not bargain with the spes successionis On 
his behalf or bind him by any contractual 
agreement in respect thereof. In ‘the case 
of Imrit Kunwar v. Boop Narain Singh 
(6) to which the learned Subordinate Judge 
has referred, it was held that the daughters 
could not in any circumstance be bound by 
a compromise entered into by their mother, 
a Hindu widow. 

In so far as Musammat Hans Kunwar 
purported to act for her daughters as their ` 
guardian, it is possible that she was not 
entitled to do so, so aS to prevent the 
plaintiff from claiming the property which 
she has claimed in the suit which has 
given rise to this appeal. We, however, 
think that the matter may be regarded in 
another way. Musammat Hans Kunwar 
represented the estate of her husband. 
Certain attacks were being made against 
the estate. It washer duty to protect it. 
Let us presume that the claims were false. 
Tf that was so, Narain Singh was assert- 
ing a title to property which was: not his 

(5) 44 Ind. Oas. 408; A-I R 1917 P O 94; 45 O 590; 
23 M L T 142; 22 O W N 409; 27 0 L J 296; 34M L 
3298:4P L W 221; 16 ALJ 265; (1918) M WN 
306; 7L W 581; 20 Bom, L R 546 (P 0). 

©6O0LRG@. ` 


1935 


and Sundar Singh and others who were 
setting up the existence of a joint family 
were aiming at the destruction of the estate 
In so far as it was the estate of a separated 
Hindu. We would refer to the case of 
Ramsumran Prasad v. Shyam Kumari (7). 
In their judgment in that case, their Lord- 
ships of the Privy Council referred to the 
case of Imrit Kunwar v. Boop Narain 
Singh (6). They said that it must be re- 
membered what that case really was and 
that if the language was rather wide, no 
one referring to the case in full could be 
misled by it. Their Lordships approved of 
the doctrine laid down in Mahendra Nath 
Biswas v. Shamshul-nissa Khatun (8). 
Their Lordships adverted upon the 
difficulties which would arise if a Hindu 
widow in possession of her husband’s estate 
was unable to enter into a valid compromise 
binding the reversioners so as to prevent 
injurious litigation, as would be the case if 
such a compromise was not binding upon 
them. We consider that in the circum- 
stances of the case before us it was very 
necessary for Musammat Hans Kunwar to 
enter into the agreement into which she did 
enter so as to avoid the possibility of litiga- 
tion between the members of the family. 
-It appears tous to make no difference 
whether the arbitration was a real one 
inthe sense that the arbitrators decided 
the questions at issue or whether the 
transaction wasa mere settlement between 
the members of the family which was 
embodied inthe form of an agreement to 
refer and an award. Musammat Hans 
Kunwar was representing her husband’s 
estate which would passin course of time 
to her daughters or to other reversioners 
and she came to a settlement which was 
very beneficial to the daughters. We 
consider that the 
bound by the arrangement and we cannot 
fail to notice that she is in possession of the 
separately acquired property without 
dispute as a result of that arrangement. 
We find that the plaintifi-respondent had 
no title to the property which she claimed. 
We allow the appeal setting aside the 
judgment and decree of the learned Sub- 
ordinate Judge we dismiss the suit with 
costs in both the Courts. 
Appeal allowed. 

(7) 69 Ind. Cas. 71; AIR 1922 PO 356;49IA 

342; 1 Pat. 741; 31M L T 200; 3PLT 749; 16 LW 


956; 21AL J1e%;90 & ALR 175; 270 W N 269; 
rie L J 356; 44 ML J 75); 25 Bom. L R634 


(8) 27 Ind. Oas. 954: A I R 1915 Cal. 629; 210 LJ 
157; 19 O WN 1280, 
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. ALLAHABAD HIGH COURT 
Civil Revision Application No. 31 of 1935 
May 8, 1935 
KENDALL, J. 

ISHWAR SAHAI—-Prarntire— APPLICANT 
Versus 
MOTI LAL—Dzrenpant—Oppostte-Party 

Promissory note — Plaintiff setting up case that 
money was advanced on oral agreement, and pro- 
missory note executed as collateral security—Court 
finding that money was advanced—Whether can infer 
fromthe fact that the noie was not produced, which, 
it was alleged, was lost, that it was insufficiently 
stamped and was executed contemporaneously.. 

Where the plaintiff sues for money advanced on an 
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oral contract and sets up a case that the defendant had . 
subsequently executed a promissory note as collateral : 


security, but that that note 


Court finds that 


had been lost and the , 
the money was advanced to the’ ' 


defendant, the Court cannot then go onto infer: 
that as the promissory note had not been produced,.° 
it must have been executed on an insufficient stamp, - 
and that the plaintiff was therefore withholding it 


and must have concocted a false story as to the tran- 
saction of the loan having been completed before the 
execution of the rukka, 
(1), relied on, 


Nazir Khan v. Ram Mohan - 


C. R. App. from an order of the Judge, 


Small Cause Court of Fatehpur, dated 
December 14, 1934. - 


Mr. Sri Narain Sahai, for the Applicant... 


Mr. K. C. Mital, for the Opposite Party. 
Judgment.—This is an application for 
revision under s. 25, of the Small Oause 


Courts Act of a decree and order of the : 


Judge of the Small Cause Court of Fateh- 
pur, dismissing the plaintifi’s suit. The 
plaintiff sued for the recovery of Rs. 318, 
principal and Rs. 182, interest said to have 
been advanced tothe defendant on Octo- 
ber 20, 1931, on an oral contract, and his 
case is that the defendant had subsequent- 
ly executed a promissory note as collateral 
security, but that that note had been lost. 
The defendant denied having received any 
money from the plaintiff at all. The Court 


vet 


has found that the sum was advanced to the ` 


defendant, but that the promissory note 


which the plaintiff said has been lost was ` 
executed at the same time as the advance : 


of the loan and had been handed to the 
plaintiff as the consideration for the loan 
itself and not as collateral security. The 
Court then went on to infer that as the 
promissory note had not been produced, it 


must have been executed on an insufficient . 
stamp, and further inferred that the plaint-- 

iff was, therefore, withholding it and must -: 
have concocted-a false story as to the tran-- =“ 


saction of the loan having been completed 
before the execution of the rukka. 

It will be seen that the whole of this is 
conjecture except the fact that the money 
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was borrowed from the plaintiff by the 
defendant. The plaintifi’s case was 
that the promissory note had been executed 
ascollateral security. If the plaintiff had 
been intending to set up a false case he 
might easily have made no mention of the 
promissory note at all. There is no evi- 
dence whatever to support the conjectures 
wade by the Court, but there is clear evi- 
dence in the form of receipt executed by 
the defendant. that the case as set up by the 
plaintiff in the plaint is substantially true, 
that the money was advanced to the defend- 
ant on an oral-contract, and that the pro- 
missory note was afterwards executed as 
collateral security. There is nothing im- 
possible in such a sequence of events: In 
fact inthe Full Bench ruling in the’ case of 
Nazir Khan v. Ram Mohan (1), it is contem- 
plated that such transactions may take 
place. It is quite possible of course that 
the plaintiff framed his plaint on a consid- 
eration of that decision, but that might be 
said of any plaintiff who had to sue in cir- 
cumstances of this kind. In any case the 
” trial Court has dismissed the suit in spite 
of the fact that the money was advanced 
on purely conjectural grounds, and I think 
Iam bound to hold, therefore, that there 
has been a miscarriage of justice. 

I allow the appeal, set aside the decree 
and order of the trial Court and direct that 
the plaintiff's suit be decreed with costs in 
both Courts. 


D. Appeal allowed. 
(1) 133 Ind. Oas. 907; 29 A LJ 64, A I R1931 All 1&3; 
53 A 114; Ind. Rul. (1931) All, 627, 





LAHORE HIGH COURT | 
Second Civil Appeal No. 1636 of 1934 
` April 1, 1935 
AGua BAIDAR, J. 
MAULA BAKHSH—Derenpant— 
APPELLANT 
i VETSUS 

LABHU SHAH- -PLAINTIFF—RESPONDENT. 
Contract Act (IX of 1872}, s. 74—Instalment bond— 
Stipulation for payment of interest from dute of 
bond in case of default—Wheiher in the nature of a 

penaliy— Reduction of amount in appeal, 

„ Where in full settlement of a previous eccount, a 
bond was executed in favour of the plaintiff and this 
bond contained inter alia a clause relating topay- 
ment ofinterest at the rate of 2 per cent. per mensem 
from the date of the bond, in case default occur- 


red: 

` Held, that the stipulation as to payment of interest 
at the rate of Rs.2 per cent. per mensem on the 
tofal amount from the date of the bond was in the 
nature of a penalty and that, under the provisions of 
e` 74 of the Contract Act, the High Court in appeal 
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could give relief to the defendant by reducing 
this amount, Muthu Krishna Iyer v. Sankaralingam 
Pillai (1) and Najaf Ala Khon v, Muhammad Fazal 
Alt Khan (2), followed. greed 

S. O. A. from the decree ofthe District 
Judge, Gurdaspur, dated -May 24, 1934, 
modifying that of the Senior Sub-Judge, 
Gurdaspur, dated November 3, 1833. 

Mr. Khurshid Zaman, for the Appellant. 

Mr. Chiranjiva Lal Aggarwal, for the. 
Respondents. 

Judgment.—This is defendant’s appeal, 
arising out of a money claim. There 
have been monetary dealings between the 
parties. Ultimately on July 31, 1920, 
the defendant Maula Bakhsh, executed a 
bond for a sum of Rs.1,86lin favour of 
the plaintiff. This was apparently done 
in full settlement of the previous account. 
The sum of Rs. 1,861 was payable by six 


monthly instalments. Altogether nine 
instalments were fixed. Rs. 200 were to 
be paid for each of the first eight 


instalments and the last instalment was 
for a sum of Rs. 261. The fùst instal- 
ment was payable in November, 1925, and 
the last on November 15,1929. The sum 
of Rs. 1,861 for which the bond had 
been given, was not to carry interest if 
the instalments were paid as they fell due. 
In caseof default, interest at the rate of 2 
per cent. per mensem was ‘“‘payable for 
the whole amount beginning from the date 
ofthe bond itself. None of the instalments 
were paid on their due dates, in fact, the 
first instalment which was payable in 
November, 1925, was paid on February 2, 
1926. By January 10, 1930, the total sum 
of Rs. 1,701 was paid. A balance of 
Rs. 160 (Rs. 1,861 minus Rs. 1,701) remained 
due. The plaintiff has arrived at the 
figure Rs, 1,492-4-0, for which the claim 
is laid, in the following manner: 


Interest at 2 percent. per mensem for 
89 months beginning from July 31, 1925, 
the date ofthe bond, to January 9, 1933, 
the dateon which the suit was instituted, 
on the full amount of the bond, namely, 
Rg. 1,861-0-0 comes to Rs. 3,333-(-0. This 
added to the principal Rs. 1,861-0-0 comes 
to Rs. 5,194-0-0. The plaintiff has given 
credit to the defendant for the sum of 
Rs. 1,701-0-0 which the plaintiff has paid 
and has granted a rebate of Rs. 2,000-0-0 
interest, calculated by him. This givesa 
total of Rs. 3,701-0-0. Deducting this sum 
from Rs. 5,194-00 the figure Rs. 1,493-0-0 
is reached. 

. Various points were urged by the defend- 
ant, but we are not concerned with them- 
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any longer. The sole point which requires 
consideration is whether the clause relating 
to payment of interest at the rate of 2 
per cent, per mensem from the date of the 
bond, in case default occurred, is penal 
and should not be enforced. The trial 
Court gave a decree for Rs. 217-0-0 to the 
plaintiff, namely, Rs. 161-0-0 principal 
plus Rs. 56-0-0 .as interest calculated as the 
rate of Rupee one per cent. per mensem 
on Rs. 161-0-0. The plaintiff went up in 
appeal andthe District Judge has decreed 
the plaintiff's claim in full. The defendant 
has come up to this Court in second 
appeal. 

It is argued by Mr. Khurshid Zaman, 
the learned Counsel for the defendant- 
appellant, that the stipulationas to pay- 
ment ofinterest at the rate of Rs. 2-0-0 
per cent per mensem on the total amount 
from the date of the bond was in the 
nature of a penalty and that, under the 
provisions of s. 74 of the Indian Contract 
Act, this Court could give relief to the 
defendant by reducing this amount. In 
my opinion, the contention of the defend- 
ant-appellant is well founded. The amount 
due under the bond in suit was 
Rs. 1,861. This was in satisfaction of all 
the monetary claims which the plaintiff 
had against the defendant, including 
principal and interest calculated up to 
date. Instalments were fixed in the bond 
and it is true that the instalments were 
not paid as they fell due. But the fact 
remains that while, according to the bond, 
the last instalment was to be paid on 
November 15, 1929, a sum of 170-0-0 had 
been liquidated by January 10, 1930, and 
only a balance of Rs. 161-0-0 remained 
outstanding. This shows that the defend- 
ant, though technically hedid make default, 
was not a man who shirked paying his 
debts. Apparently, these payments which 
the defendant made from time to time 
tothe plaintiff were received without any 
protest. In my opinion, this stipulation as 
to payment of 2 per cent per mensem by 
way of interest in case of default from 
the date of the bond is a penalty within 
the meaning of s 74 of the Indian 
Contract Act. There is ample authority 
in support of this view. I would refer to 
the Full Bench decision Muthukrishna 
Iyer v. Sankaralingam Pillai (1) where the 
whole law on the subject is very fully 
discussed. This was a casein which, as 
in the present case, the interest was not 

D 18 Ind. Oas, 417; 36 M 229; 13M L T20;24ML 
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payable originally, but became payable in 
case of default. At p, 251* of the report, 
the learned Chief Justice, Sir John Wallis, 
was pleased to make the following observa- 
tion :— i 


“There appears to. me to be no substantial 


difference where, as in the case referred to us, no 
interest at all is payable until default. In either’ 
case there is a stipulation on default in payment 
of the sum of money originally stipulated for, tbat 
the debtor should be liable to pay a further sum 
by way of interest on exorbitant rate from the date 
of default, and that appears to me to be sufficient 
to make the stipulation penal in the very wide 
sense in which I think the word is used in the 
section”, ee 


There is a very illuminating passage 
at p.-265* in the judgment delivered by 
Sundara Ayyar,J., where the law on the 
subject is succinctly expressed. This case 
was followed by a Bench of two learned 
Judges of the Allahabad High Court in 
Najaf Alt Khan v. Muhammad Fazal Ali 
Khan (2). The case before the learned 
Judges was of enhanced rate of interest 
in case of default in payment of instal- 
ment, but it was held that, where 
interest became payable for the first time 
on default and the rate of interest was 
enhanced on the happening of the default, 
the stipulation was by way of penalty and 
ought to be relieved. 

On the authority of these cases and 
numerous other decisions, I hold that the 
stipulation for payment of interest from 
the date of the bond in case of default 
was by way of penalty, I, therefore, allow 


the appeal and, modifying the 
decree of the lower Appellate Court, 
grant the plaintiff interest atb 


the rate of rupee 1 per cent, per mensem, 
This interest shall be calculated in the 
following manner:—The plaintiff shall 
be entitled to interest on each instalment 
as it fell due and such interest shall be 
calculated from the date of the instalment 
as fixed in the bond and the date on. 
which it was actually paid by the defend- 
ant. This interest together with the 
principal shall be totalled up and from the 
total a sum of Rs, 1,701-0-0 shali be deduct- 
ed. The interest on the sum of Rs. 161-0-0 
shall also be paid at the rate of Re. 1 
per cent. per mensem up tothe date of 
the suit. From the date of the decree up 
to the date of realization the interest 
would be allowed at Rs. 6 per cent. per 
annum on the total amount decreed. 
Parties shall bear their own costs. 
N. f Appeal allowed. 

(2) 107 Ind. Oas. 249; A IR 1928 All 255, 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 455 of 1933 
November 5, 1934 
BENNET anD BAJPAI, JJ. 

SHERA KHAN— APPELLANT 

VETSUS 5 
, BHURE SHAH—Opposite PARTY 

Civil Procedure Code(Act V of 1908, s. 92— 
Scheme drawn up in proceedings under s 92— 
Application to District Judge for removal of trustee 
and appointment of another—District Judge, whether 
has jurisdiction in the matter—Proper procedure 
—Religious Endowments Act (XX of 1t63), ss. 

.5, 14— S. 5, Scope and  applicability—Words 
“appointed under the Act” in s. 14—Scope 

A suit for removal of a trustee and appoint- 
ment of another can be filed only with the sanc- 
tion of the Legal Remembrancer for that purpose, 
And although the scheme is originally drawn up 
in’ a proper proceedings under s. 92, Oivil 
Procedure Code, that fact does not remove the 
necessity imposed by the section for the obtain- 
ing of sanction before the Court can act under 
the section and remove a trustee or appoint 
another. Consequently, where such an applica- 
tion is filed before a District Judge he has 
no jurisdiction in the matter, and the proper 
procedure is to get the necessary sanction under 
8. 92, Civil Procedure Code, and proceed by way 
of suit. [p. 203, col. 2.j 

;Oase-law referred to.} 3 

Section 5, Religious Endowments Act, only ap- 
lies where there is a vacancy existing at the 
time the application is made and only in cases 
where there were trustees, managers or superin- 
tendents under the control of Government at the 
time of passing of the Act. It does not apply 
in applications for removal of trustee and ap- 
pointment of another. [p. 204, col, 2.] 

The words “appointed under this Act” in s. 14, 
Religious Endowments Act apply not only to “the 
Members of the committee”, but also to the words 
trustee, manager or superintendent’ and the 
section is to beread in the same manner ass. 5, 
Religious Endowments Act in which a similar 
qualification is attached to the words “trustee, 
manager, or superintendent.” Hence an application 
for removal of trustee and appointment of another 
is not governed by s 14 in theabsence of 
members of committee as parties, [ibid.] 


C. R. App. against a decision of the Dis- 
trict Judge, Meerut, dated May 26, 1933. 
~- Mr. K. C. Mital, for the Applicant. 

Mr. K. Masud Hasan, for the Opposite 
Party. 


Judgment.—This is an application in 
civil revision brought by one Shera Shah 
against an order of the learned District 
Judge of Meerut, dated May 26, 1933. 
Shera Shah made an application on March 
19,1931 to the District Judge setting out 
that there was a shrine or Pargah of 
Mastan Shah in Muzaffarnagar District 
and that this shrine was endowed and in 
1906 a case, No. 1 of 1906 Abdulla Shah 
and others v, Bunda Shah, was decided in 
the District Court for the removal of Bunda 
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Shah and for framing a scheme for the 
management of the shrine. Learned Coun- 
sel admits that this application was under 
s, 92, Civil Procedure Code. The applica- 
tion proceeded that it was decided that 
Bunda Shah should remain as mutwalli and 
that the scheme of management should re- 
main as was arranged in 1900, and that 
there should be a committee of three 
visitors, the Collector, the Tahsildar and 
a respectable person of the locality, to 
manage the shrine. Later the applicant, 
Shera Shah became the mutwalli. By an 
order of February 3, 1931, without the in- 
formation of the applicant, the committee 
dismissed the applicant from the post of 
mutwalli and appointed the opposite party 
Bhura Shah as mutwalli. The application 
asked that the proceedings of the committee 
should be set aside and that the applicant 
should be reinstated as mutwalli and 
Bhura Shah should be dismissed from the 
office of mutwalli. The application was 
directed only against Bhura Shah. The 
learned Additional District Judge issued 
notice tó Bhura Shah who filed a reply. On 
July 18, 1931, the Additional District 
Judge passed an order stating that the 
committee of visitors had the power of 
removing the mutwalli for sufficient reasons 
to be recorded in a formal proceeding and 
the power of appointing a new mutwalli. 
He stated that the record did not show 
what charges were actually brought against 
Shera Shah and if he was given any op- 
portunity to meet those charges. He pro- 
ceeded to state: 

“I will ask the committee to frame those charges, 
to give him an opportunity (to meet the charges) 
and then to re-consider their order of removal, and if 
after doing this they come to the same conclusion, 
then it will be for me to see whether the removal 
of the applicant is justified or not.” 

“Let a copy of this be sent to the Board of 
Visitors through the Collector of Muzaffarnagar.” 


In compliance with this order the com- 
mittee re-considered the matter and con- 
firmed their previous order. The matter 
was again before the learned District 
Judge and in the order under revision of 
May 26, 1933, the learned District Judge 
set out that he can find no provision under 
which he can interfere with the decision 
of the committee, that the learned Pleader 
for the applicant only referred to Act XI 
of 1920, and he could find nothing in that 
Act to justify interference. The applica- 
tion for removal of Bhura Shah and re-ap- 
pointment of Shera Shah was therefore 
rejected. In revision it is contended by 
learned Counsel for applicant that the 
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District Judge failed to exercise jurisdic- 
tion vested in him by law and that as the 
learned Additional District Judge had 
already exercised jurisdiction in the matter 
it was no longer open tothe District Court 
to consider the question of jurisdiction. On 
the question of res judicata learned Counsel 
referred to two rulings: Ram Kirpal v. 
Rup Kuari (1) and G. H. Hook v. Adminis- 
trator-General, Bengal (2). In these rulings 
no question similar to the present question 
arises where a Court purports to exercise 
jurisdiction and later decides that it has 
nol got jurisdiction. There was no issue 
before the Additional District Judge as to 
whether he had jurisdiction or not, In 
any case we consider that under B8. 115, 
Civil Procedure Code, it is for the applicant 
to satisfy us that the District Judge had 
a jurisdiction which he did not exercise and 
that no question of res judicata arises in 
this case. 

Learned Counsel relied firstly on s. 92, 
Oivil Procedure Code, and secondly on the 
Reigious Endowments Act, XX of 1863. 
In regard to s. 92, Civil Procedure Code, 
the argument of learned Counsel was that 
as the claim had been settled in 1906, 
under that section in a proper proceeding 
in which the applicant at the time Abdulla 
and others had obtained the sanction re- 
quired by s. 92, Civil Procedure Code, no 
further sanction under that section was 
necessary, because the present application 
isin regard to a scheme which was settled 
under that section. Learned Counsel referred 
to various rulings on this point. In Sakha- 
ramDaji v. Ganu Raghu 80 Ind. Cas. $24 (3), 
there was a second appeal from ‘an appellate 
decree of the District Court upholding a 
decree of the Subordinate Judge to the 
effect that he had no jurisdiction to enter- 
tain a certain suit. The suit was brought 
by a hereditary pujart of a temple to 
establish his right toa certain share in the 
offering made to the deity which were being 
appropriated by the Guravas. We do not 
consider that the judgment is in favour of 
the applicant. All that can be quoted in 
his favour isa passage on p. 925*, column 
1, which states: 

“It has been accepted before us at the Bar that it 

(1) 6 A 269; 111 A 37; A WN 3886, 285; 4 Sar, 89; 
8 Ind, Jur. 214(P O.) 

(2) 60 Ind. Oas 631; A IR 1921P 0 11;481 A 
187; 48 0499; 19 ALJ 366; 40M LJ 423; 29 ML 
T 336; (1921) M W N 313; 33 OLJ 405;3U PL 
R PO17;23 Bom, L R 648; 25 OWN 3915; 14 L 
W 221 (P 0.) 
aC 60 Ind. Cas. 924; AI R1921Bom, 297; 45 B 


*Page of 60 Ind. Oas,-[Hd.|— ~ z 


SHERA KHAN v. BHURE SHAN (ALL.) 


203 


is open to anyone interested in this fund to apply to 
the District Court, which framed the scheme, to 
supplement or modify the same. It is not suggested 
that a separate suit under s. 92 is necessary. Though 
no liberty to apply is reserved under the scheme, 
such @ reservation can be afterwards implied, An 
application to the District Court seems to be the 
obvious and, as I hold, the only remedy open to the 
parties under the circumstances, is to have a direction 
from that Court as to the offerings laid before the 
deity.” 

We understand from this passage that 
the Court considered that an application in 
regard tothe carrying out of the scheme 
could be made tothe District Judge and 
that a suit was not necessary for such a 
purpose. Be that as it may, the present 
application is not one of that nature’ 
because the application asks for the re- 
moval of a trustee and the appointment | 
of another trustee. Those matters form 
the subject of two of the reliefs: (a) 
and (b) under sub-s. /1), s. 92 and it is 
laid down that a suit is necessary with the 
sanction of the Legal Remembrancer for 
that purpose. Reference was next made 
to Prayag Doss Ji Varu v. Tirumala Sri 
Ganga Charla Varu (4). In that case their - 
Lordships of the Privy Council approved of 
a scheme for the administration of a certain 
trust of religious nature. Learned Counsel 
relies on paras. 10 and llof the sheme on 
p. 142. In para. 10 it is provided that any 
person interested may apply to the District 
Court with reference to the carrying out of 
the directions of the scheme. That 
will not, in our opinion, cover an ap- 
plication for the removal of a trustee and 
the appointment of another trustee. Para- 
graph 11 lays down that any person inter- 
ested from time totime may apply to the 
High Court for any modification of the 
scheme. That is, any application for 
alteration of the scheme could not be made 
to the District Court, but must be made 
to the High Court. The present applica- 
tion to the District Court could not sustain ` 
any authority from that provision. Similar- 
ly in Umeshanandan Dut Jha v. Sir kava- 
neswar Prosad Singh 17 Ind. Cas. 969 (5), 
it was held that when a scheme had been 
framed by the District Court under s. 539, 
Civil Procedure Code, and confirmed by 
the High Court, any application for modifi- 
cation of that scheme must be made to 
to the High Court, but the District Court 
may give instructions for carrying out the 
modified scheme. In Mohan Darshan Das 
v. Collector of Meerut (6), it was held 

(4)30 M138; 17 M LJ 236. 

(5) 17 Ind. Cas, 969. 

(6) 47 Ind. Cas. 850; A IR 1918 All. 218; 16 A 
LJ 742. : ` 
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thatan order of removal of a mahant by a 
District Judge can only be made when 
there is a suit before him under s. 92, 
Civil Procedure Code, brought with the 
sanction of the Legal Remembrancer, 

On the opposite side reference is made 
to Abdul Hakim Beg v. Mahomed Bur- 
ramuddin (7). This ruling is quoted to 
meet an argument of learned Counsel for 
the applicant which was to the effect that 
the scheme as drawn up in 1906 although 
it did not specifically reserve a power to 
the District Judge to revise the decision 
of the committee as regards the removal of 
‘a mutwallt, impliedly reserved such a 
power. On p. 584* it was held in the 
Madras ruling: 

“When s. $2, Oivil Procedure Code, directs that for 
the settlement of a scheme and for other reliefs the 
sanction of the Advocate-General should be obtained, 
it would be ultra vires of any Court to obtain juris- 
diction by inserting à clause in the scheme whereby 
persons interested in the scheme or others are 
enabled to apply to the Court for the alteration of the 
scheme.” 

We consider thereforé that although the 
‘scheme was originally drawn up in a pro- 
per proceeding under s. 92, Civil Procedure 
Code, that fact does not remove the neces- 
sity imposed by the section for the obtain- 
ing of sanction before the Court can act 


under the section and remove a trustee or- 


appoint another trustee. We may note that 
the sanction in the suit No. 1 of 1906, was 


granted to certain persons Abdulla Shah 


and others and not tothe applicant Shera 
Shah. The next point which was argued 
was in regard to Act XX of 1:63, the 
Religious Endowments Act. Under sub- 
s. 2, 8. 92, Civil Procedure Code, there is an 
exemption of the provisions of the Religious 
Endowments Act cf 1853 and a suit brought 
under that Act does not require the sanc- 
tion imposed by s. 92 (1). Learned Counsel 
claimed that his application would come 
“under 8.5 of Act XX of 1863. That sec- 
tion begins: 

“Whenever from any cause a vacancy shall occur 
in the office of any trustee, manager or superinten- 
dent to whom any property shall have been 
transferred under the last preceding section,” 
the Civil Court shall have power to appoint 
a manager, etc. Now, there are two objec- 
tions to the application of this section in 
the present case. In the first place the 
application was made on March 19, 1931, 
and there was no vacancy at that time ex- 


(7) 95 Ind Oas. 720; A IR 1926 Mad. 559; 49M 
580; (1926) MW N 296, ae 
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isting in the office of mutwalli which had 
been filled by the order of the committee 
of February 3, 1931. The section only ap- 
plies in our opinion where there is a 
vacancy existing at the time the applica- 
tion is made, and that is not the caseinthe _ 
application made before us. The second - 
objection to the application of s. 5 is the _ . 
words “to whom any property shall have’ 
been transferred under the last precedin 
That is a reference to s. 4 whic 
provides for cases where there were trus- 
tees, managers or superintendents under 
the control of Government atthe time of 
passing of the. Act. 

It is not shown, that the endowment in 
question came under that description or 
that it was in existence in 1863 or was 
under the control of Governraent. We con- 
sider therefore thats. 5, Religious Endow- 
ments Act of 1863, will not apply. We 
have further considered the question as to 
whether s. 14 would apply. That section 
states that any person or persons interested in 
any mosque, etc., may sue before the Civil 
Court the trustee, manager or superinten- 
dent of such mosque, temple or religious 
establishment or the member of any com- 
mittee appointed under this Act, for any 
misfeasance, breach of trust, neglect of 
duty, committed by such trustee, etc. The 
question is whether under this section the 


‘present application would lie against the 


trustees, etc., for misfeasance in dismissing 
the application without sufficient reason. 
We are of opinion that the words ‘‘appoin- - 
ted under this Act” apply not only to “the 
members of the committee”, but also to 
the words “trustee, manager or superinten- 
dent” and that the section is to be 
read inthe same manner ass, 5 in which © 
a simliar qualification is attached to the 
words ‘‘trustee,, manager, or superinten- 
dent.” Learned Counsel argued that the 
words “appointed under the Act” only re- 
ferred to the words ‘member of any com-.2 
mittee.” Even if we accepted this argu- 
ment, which we do not, learned Counsel is - 
in the difficulty that for the present appli- 
cation we are of opinion that the members 
ofthe committee are necessary parties as 
the applicant alleges that the members of 
the committee -were guilty of a misfeas- 
ance in passing the order of dismissal 
without due cause. As they are necessary 
parties and as learned Counsel admits that 
the words ‘members of any committee” 
are qualified by the words “appointed 
under this Act,” it is therefore clear that 


_ the present application could not lie even ` 
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on his own admission under s.{14 of 
Act XX of 1863. 

For these reasons we are of opinion that 
the present application cannot lie under 
that Act. The position therefore is that in 
our opinion learned Counsel has failed to 
show that the District Judge under the 
circumstances of this case had any juris- 
diction inthe matter, Thé proper course 
for the applicant to have adopted would 
have. been in our opinion to obtain the 
necessary sanction under s. 92, Civil Pro- 
cedure Code, and to proceed in the Court 
of the District Judge by way of a suit 
under that section. He has not adopted 
that course and the District Judge has not 
got jurisdiction to deal with this application. 
Under these circumstances we cannot hold 
that the District Judge failed to exercise 
a jurisdiction which he had. 

We, therefore, dismiss this application in 

-revision with costs. 
D. Application dismissed. 


ALLAHABAD HIGH COURT 
Oriminal Revision Application No. 8234 
of 1934 
December 10, 1934 
BENNET, d. 

ALOPI DIN— APPLICANT 
Versus 


_ EMPEROR--Opposits PARTY 

Criminal Procedure Code (Act V of 1898), ss. 494 
(a) (b), 487, 436, 209—Prosecuting Inspector stating 
that there is no case — Whether amounts to with- 
drawal—Withdrawal at beginning amounts to dis- 
charge and withdrawal after charge amounts to 
acquitial—s, 437, scope of—Whether covers case of 
discharge on any kind of charge—Case exclusively 
triable by Sessions—Magisirate, if can give benefit of 
doubt—His duty is to see whether there is sufficient 
evidence for committal, 

A withdrawal by a Public Prosecutor is withdrawal 
from the prosecution of any person for any act or 
omission made punishable by any law, that is, the 
Public Prosecutor states that he does not want to 
prosecute for certain alleged acts or omissions. Where 
there was no such statement by the Prosecuting In- 
spector, but he merely stated that there was no 
case under s. 218, Penal Code: 

Held, that he did not state that there were any 
acts or omissions for which he did not desire prose- 
cution of the accused. He only gave his opinion 
that the evidence produced for the prosecution would 
not show a case under s. 218, Penal Oode, Therefore 
there was no withdrawal bythe Public Prosecu- 
tor. [p. 206, col. 2.] 

A withdrawal at the beginning of a case must 
come under s, 494 (a), Oriminal Procedure Code, and 
would only amount to a discharge of the accused and 
it would not come under sub-s. (b) a withdrawal 
aftera charge has been framed, which produces the 
result of an acquittal, [ibéd.] 

_ Section 437, Criminal Procedure Oode, differs in 
‘important particulars from s, 436, -Oriminal 
Procedure Code. Section 437 is mainly intended 
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to meet the case where a Magistrate wrongly 
considers that he has jurisdiction to trya certain 
case and proceeds to try that case, and where 
the Sessions Judge or the District Magistrate con- 
siders that the facts alleged show a case triable ex- 
clusively by the Court of Session and that the in- 
ferior Court has improperly discharged an accused 
person. Nazir Ahmad v. Emperor (1), distinguish- 
ed. Įp. 206, col. 2.) 

The language of s. 437, Oriminal Procedure 
Code, requires that the case should be triable ex- 
clusively by the Court of Session, but it does not go 
on to state that an accused person has been impro- 
perly discharged on sucha charge. Onthe contrary 
the section merely says that it requires that an ac- 
cused person has been improperly discharged by the 
inferior Oourt. These words are general and covera 
dischargeon any kindof charge and not merely a 
discharge on a charge of an offence exclusively triable 
by the Court of Session. [p. 207, col. 2.] 

The function of a Magistrate trying a case is 
different from the function of a Magistrate inquiring 
into a case exclusively triable by the Court of Session. 
it is not for a Magistrate making an inquiry into a 
case triable exclusively by the Court of Session to 
weigh the evidence or to give the accused the benefit 
of the doubt. The duty of the Magistrate in such 
circumstances is to seo whether there is sufficient 
evidence tocommit to the Oourt of Session, and if 
he finds that there is sufficient evidence, then he 
should commit the case to the Court of Session. 
Ritbbanjan Rai v. Emperor (2) dissented from, 
Queen-Empress v. Kanchan Singh (3), ani Nalluri 
Chenchiah v. Emperor (4), distinguished [p. 206, col, 2; 
p. 207, col. 1.) i 

Or. R. App. from an order of the District 
Magistrate, Agra, dated July 16, 1934. 

Messrs. A. P. Pandey and Rama Shankar 
Prasad, for the Applicant. 

The Assistant Government Advocate, for 


the Crown. 


Order.—This is an application in Crimi- 
nal revision on behalf of one Pandit Alopi 
Din, Secretary of the District Board of Banda, 
against an order of the District Magistrate, . 
dated September 5, 1934, committing him 
for trial to the Court of Session along with 
three other persons Pandit Salig Ram, 
Engineer of the District Board, Thakur Babu 
Singh, sub-overseer, and Suraj Prasad, a 
contractor, under ss. 12C-B, 420, 477 (a), 
Penal Code, in the case of all the accused, 
and s. 218, Penal Vode, in the case of Alopi 
Din and ss. 218-109, Penal Code, in the case 
of three other accused. There was a com- 
plaint by Babu Damodar Prasad, junior Vice- 
Chairman of the District Board, against 
these. four accused persons and the Police 
made an investigation into the complaint 
and the case was prosecuted. When the 
prosecution began, the Prosecuting Inspector 
addressed the Court and the Court passed 


the following order: 

“The prosecuting Inspector in opening the case said 
that he wanted to prosecute all the accused under 
ss. 420, 468 and 120-B, Indian Penal Code, and ‘that 
there was no case under- s. 218, Indian Penal Code.. 


' case on 
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The procedure will therefore be that of a warrant 
case.” 

One of the points in revision is that this 
order shows that there was a withdrawal by 
the Prosecuting Inspector from the offence 
of s. 218, Penal Code. Unders. 494, Crimi- 
nal Procedure Code, a Public Prosecutor 
ma 
g “S ithdraw from the prosecution of any person either 
generally or in respect of any one or more of the 
offences for which he is tried.” 

The claim is that there was a withdrawal. 
-The word ‘‘offence” is defined ins. 4 (0), 
Criminal Procedure Code, as meaning 

“Any act or omission made punishable by any law 
for the time being in force " 

Therefore a withdrawal by a Public Pro- 
secutor is withdrawal from the prosecution 
of any person for any act or omissicn made 
-punishable by any law; that is, the Public 
Prosecutor states that he does not want to 
prosecute for certain alleged acts or omis- 
sions. Inthe present case there was no such 
statement by the Prosecuting Inspector. He 
merely stated that there was no case under 
s. 218, Penal Code. He did not state that 
there were any acts or omissions for which 
he did not desire prosecution of the accused, 
He only gave his opinion that the evidence 
produced for the prosecution would not 
show a case under s. 218, Penal Code. I 
consider therefore that there was no with- 
drawal by the Public Prosecutor in. this 
case, It is further clear that a withdrawal 
at the beginning of a case must come under 
s. 494 (a), Criminal Procedure Code, and 
would only amount to a discharge of the 
accused and it would not come under sub-s, 
(b) a withdrawal after a charge has been 
framed, which produces the result of an 
acquittal. Í 


. The Magistrate proceeded to try the case 
as a warrant case and after the statements 
of accused he discharged Alopi Din, the 
secretary, and framed charges against the 
other three accused. The District Magis- 
trate has taken up the case against Alopi 
Din under the provisions of s. 437, Criminal 
Procedure Code, and he has considered the 
evidence in an order extending to 12typed 
‘pages and he has come to the conclusion 
that Alopi Din and the other accused should 
be tried by the Court of Session and he has 
committed them for trial to the Oourt of 
Session and has framed charges. Learned 
Counsel addressed me at considerable length 
on the merits of the case and he argued 
that this Court in revision could hear the 
its merits and decide whether 
there was sufficient material for these per- 
sons to stand their trial at the Oourt of 
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Session or whether there was not. A great 


‘deal of evidence ‘has been given in this 


case for the prosecution extending over 159 
pages of the record. This is a case of 
committal under s. 437, Criminal Procedure 
Code, to the Court of Session. I do not 
think it necessary to decide whether it is 
open to this Court in such a case to go into 
the evidence for the prosecution and to come 
to a decision in the manner suggested. But 
I consider that it would be very unwise to | 
do soin the present case because that would 
amount to taking the place of the In ,uiring 
Magistrate. IfI came toa decision contrary 
to the accused on the merits of the case 
and‘expressed such a decision in this order, 
it would prejudice the fair trial of the ac- 
cused at the Court of Session. 

For these reasons I consider that in the 
present case it is undesirable that I should 
express any opinion on the merits of the 
prosecution evidence against Alopi Din. 
Learned Counsel argued that it was not 
competent to the District Magis'rate to set 
aside the order of discharge passed by the 
trial Court without upsetting ils estimate 
of the oral and documentary evidence 
adduced in the case and holding that the 
same was perverse. This is. ground Ne, 5 ~ 
of the application. To support this pro- ` 
position learned Counsel referred toa rul- 
ing of mine in Nazir Ahmad v. Emperor (1). 
That was a ruling under s. 436, Criminal 
Procedure Code. Iconsider, however, that 
8. 437, Criminal Procedure Code, differs 
in important particulars from s. 436, Crimi- 
nal Procedure Code. In my opinion e. 437, 
Criminal Procedure'Code, is mainly intend- 
ed to meet the case where a Magistrate 
wrongly considers that he has jurisdiction 
to try acertain case and proceeds to try 
that case; and where the Sessions Judge 
or the District Magistrate considers that the 
facts alleged show a case triable exclusively 
by the Court of Session and that the inferior 
Court has improperly discharged an accused 
person. In the present case the District 
Magistrate considers that s. 218, Penal 
Code, an offence exclusively triable by the 
Court of Session, is an offence shown by 
the facts alleged and therefore the District 
Magistrate considers that the inferior Court 
wrongly tried the case. vom 

The function of a Magistrate trying 
case is different from the function of- a 
Magistrate inquiring into a case exclusively 
triable by the Court of Session. It is not for 


(1) 152 Ind. Oas. 884: A IR 1934 All. 944: (1934) 
ae on 1256; LR15A 140 Or; 7 R A 412; 36 Or. 
02, l oa 
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a Magistrate making an inquiry into a case 
triable exclusively by the Court of Session 
to weigh the evidence or to give the accused 
the benefit of the doubt. As this Court 
has frequently laid down, the duty of the 
Magistrate in such circumstances is to see 
whether there is sufficient evidence to 
commit tothe Court of Session, and if he 
finds that there is sufficient evidence, then 
he should commit the case to the Court of 
Session. Learned Counsel relied on certain 
rulings whichin my opinion do not apply to 
the present case. One ruling Ritbhanjan Rai 
v. Emperor (2), does lay down that under 
8, 437, Criminal Procedure Code, the Sessions 
Judge has to consider whether it was open 
to the Magistrate to come to the conclusion 
to which he did come on the materials 
before him. That a different view could 
be taken on the evidence would not justify 
the Sessions Judge in ordering commitment. 
He must come to the conclusion that the 
finding of the Magistrate is not only wrong 
but perverse. I do not consider that that 
ruling is one with which I can agree and 
I must respectfully differ. Learned Counsel 
then argued a ground which is not contained 
in his memorandum of revision which was 
that for s. 437, Oriminal Procedure Code, 
to apply there must be an order of discharge 
on a charge of a section exclusively 
triable by the Court of Session. For this 
proposition he referred first of all to Queen- 
Empress v. Kanchan Singh (3) and to Nal- 
luri Chenchiah v. Emperor (4). In both 
those cases the Courts decided that the 


offence with which the District Magistrate or- 


the Sessions Judge desired to charge the 
accused under the section which correspond- 
ed to 8. 437, Criminal Procedure Code, was 
not an offence exclusively triable by the 
Court of Session. 

The language of the section requires that 
the offence should be exclusively triable by 
the Court of Session. Therefore the Courts 
held that the order was not justified under the 
section in question. That however will not 
apply to the present case because s. 218 is 
exclusively triable by the Court of Session. 
Learned Counsel then referred to Abdul 
Hakim v. Bazruk Ali, (5). One of the two 
Judges didenunciate the proposition laid 
down by Counsel, but the other Judge 


(2) 86 Ind. Oas. 822; AI R1925 Pat, 599; 26 Or. L 
J 886;.6 P L T 570. ; 

(3) 1 A 413. 

(4) 50 Ind. Cas, 987; AI R 1919 Mad. 45; 20 Or. LJ 
379; 42 M 561: 36 M i J 296; 9 LW 349; (1919) M W 
N 183; 25M L T 356. 

5) 4I Ind. Oas. 658; A IR 1918 Cal, 943; 18 Or. L 
J 834; 22 O W N- 117; 26 O L J 210. g . 
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differed, Ido not think therefore that a 
ruling in which two Judges differ on this 
point can be held to’support the point. No 
authority therefore has been shown to sup- 
port the proposition. It appears to me that 
the proposition as enunciated by Counsel 
is not in accordance with the language of 
the section. The language of the section 
requires that the case should be 
triable exclusively by the Court of Session, 
but it does not go on tostate thatan accus- 
ed person has been improperly discharged 
on such a charge. On the contrary the 
section merely says that it requires that an 
accused person has been improperly dis- 
charged by the inferior Court. These words 
are general and cover a discharge on any 
kind of charge and not merely a discharge 
on a charge of an offence exclusively triable 
by the Court of Sessicn. Argument was 
alsomade onground No. 7 which states 
that on the finding that the applicant must 
have joined the conspiracy at least about 
the time that the civil suit was brought, 
there could be no charge against the 
applicant under s. 218, Penal Oode. 

This argument re-opens the question of 
the merits of the case into which I . have 
said that I donot intend to go. No ground 
has been shown for interference with the 
order of the District Magistrate, It appears 
tome that both the prosecution and the 
defence are entitled to ask that there should 
be a fair trial, The District Magistrate has 
committed this case tothe Court of Session 
fora fair trial. The present applicant in 
revision appears to consider that by coming 
to this Court a fair trial can be prevented 
and that this Court should consider the 
merits of the case in revision and give 
orders that the trial should not take place, 
I do not consider thatsuch a procedure by 
this Court would be in accordance with 
justice. The prosecution is entitled tohave 
its case fairly heard under s. 218, Penal 
Code, which is a section exclusively triable 
by the Court of Session. Accordingly it 
appears to me that the correct order is to 
dismiss this application and allow the Oourt 
of Session to try the case. I accordingly 
refuse this application. 

D. Application dismissed. 


eo. 
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.. SIND JUDIGIAL COMMISSIONER'S 
ae COURT > ` 
Oriminal Revision Application. No. 17 
of 1935 
April 2, 1935 
Ferres, J. C. AND RUPCHAND 
- BILARAM, A. J.C. 
GIRDHARIDAS KIMATRAI—APPLIOANT 
T Versus 
KEWALRAM DEWANDAS— 

Penal Code (Act XLV of 1860), ss. 405, 477-A— 
Complaint by one partner against other partner and 
clerk for criminal breach of trust and falsification 
of accounts —Necessity of proving that clerk falsified 
account book wilfully and with intentto defraud com- 
plainant and partner abetted him. 

A criminal prosecution for criminal breach of trust 
and falsification of accounts was filed by one of the 
partners against the other partner and a clerk. 
The entry in accounts showed a sum of money 48 
having been given to persons employed in the Audit 
Department, The partner accused was vested with 
very wide powers in carrying on the partnership 
business : 

Held; even assuming that the complainant examin- 
es every person employed in the Audit Department 
to depose that he never received a bribe, and assum- 
ing also that every person who gives that evidence 
speaks the truth, the complainant will not prove 
much thereby, aud the evidence would not be suffici- 
ent to establish that the accused dishonestly converted 
to his own use the amount, to convict him under 
s.405 or under s. 377-A, Penal Code. The com- 
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Deepchand a clerk of the firm. One of 
the criminal prosecutions was for an offence 
which was compoundable and it was com- 
pounded. The other prosecution was in 
respeet of criminal breach of trust of an 
item of Rs. 400, and falsification of accounts 
which was not compoundable. We are told 
that there was a private arrangement bet- 
ween the parties that in this case the com- 
plainant would keep away from the .Court 
and offer no evidence and thus allow tke 
accused to be discharged. In accordance 


with that arrangement the complainant did: 


not appear on the day fixed for hearing, 
and the accused was discharged under 
s. 259, Criminal Procedure Code. 

It is alleged that shortly thereafter the 
complainant applied to the Sessions, Court 
to have the order passed unders. 259, 
Oriminal Procedure Code, vacated alleging 
that he was unavoidably absent from the 
Court when the’ case was called on .for 
hearing. The Sessions Court while rejecting 
his prayer ordered that the complainar.t 
might, if so advised, file a fresh complaint. 
He accordingly filed a fresh complaint 
which is the subject-matter of the present 
revision application. 


The learned Magistrate has dismissed the 
complaint and the learned Sessions Judge 
has ordered a further inquiry. The accused. 


~ plainant will have to establish that the clerk who was 

(athe co-accused falsified the account book wilfully and 

/ ‘With intent to defraud the complainant and that the 
~~partner-accused abetted that offence, 


cant 


Mr. Motiram Idanmal, for the Applicant. 

Mr. C. M. Lobo, Public Prosecutor, for 
the Crowd. 

Jadgment.—The facts giving rise to 
this application are hardly in dispute. The 
applicant Girdharidas and the opponent 

»Kewalram were partners in a business 
which commenced in April 1930 and ended 
in November, 1932. The business was of 
taking contracts from the Railway. The 
applicant was the managing partner. He 
had a thirteen annas and six pies share in 
the business. The opponent had a 24 annas 
share in certain contracts and a 34 annas 
share in other contracts, probably depend- 
ing on the capital advanced by him in 
‘respect of different contracts. Weare told 
‘that a sum of about rupees six lacs was 
spent on the partnership contracts. In 
November 1932, the partnership came to an 
end in consequence of the applicant having 
sustained losses in certain other business of 
his. The opponent filed a suit for settle- 
ment of partnership accounts. He was 
appointed Receiver to wind up the estate. 
Disputes then arose between the parties, 
and the opponent filed two criminal pro- 
secutions against the applicant and one 


has come to us in revision. He has raised 
several objections, but it is sufficient for us 
to deal only with one of them. 

In the complaint the complainant has 
averred that there is an entry in the account 
books which reads: 

“Vesakh Vadi Dasmi Rs. 400, cash to 
Auditwallas,” 

This is a sub-item of Rs. 1,029-3-9 spent 
on partnership business. 

The case of the complainant is {hat the 
applicant got this entry made in the books 
by Deepchand with the object of mis- 
appropriating Rs, 400, and that the entry is 
false. 

Now, on the very face of it the entry is in 
respect of Rs. 400, given to persons employ- 
ed in the Audit Department, andit is open 
to argument that the amount was not 
criminally misappropriated but paid as -a 
bribe, and that the object of the present 
prosecution is to get an admission from 
the applicant that he gavea bribe so that 
he may be prosecuted for the offence of 
giving a bribe. But Mr. Partabrai who 
appears: for the complainant has stoutly 
contended that that is not the object of the 
complainant, that the complainant feels and 
is satisfied that .a false entry was inten- 
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tionally made to enable-the applicaut’ to 
misappropriate the money, and that the 
complainant has evidence to prove that 
none of the clerks in the Audit Department 
received a bribe from the applicant. It 
is with this case that we are asked to deal 
and we propose to confine our observations 
to the case as put forward by the learned 
Advocate, 

It is not seriously disputed by the learned 
Advocate that the applicant was vested with 
very ‘wide powers in carrying on the 
partnership business. Ho could withdraw 
and spend large sums of money for expen- 
ses. In a business of this kind, it is 
difficult for the managing partner to 
keep a detailed account of moneys drawn 
by him. for expenses. The share of the 
applicant was as said above, annas 13-6 
pies in the rupee. It is hardly likely that 
the applicaut would mis appropriate a sum 
Rs. 400, of which nearly Its. 3.0, would be 
his own sare, and for that purpose will 
get an entry made showing that 400 were 
given cash to auditwallas. He could 
easily hive drawn money for expenses 
without running any risk cf a criminal pro- 
secution. 

In entries extending to thousands and 
running over a priod of two years and 
six months, it is often difficult fora manag- 
ing partner to give particulars and explain 
the circumstances in which a particular 
entry was made. Now it is possible that 
in making the entry of Rs. 40V, the Mehta 
wrote the words ‘paid to Audit-wallas’ 
while the amount was paid to some other 
person. It is equally possible that the 
money was paid to Audit-wallas not as a 
bribe but spent in connection with this 
for legitimate purposes. It may even be, 
the money was paid as a bribe by a person 
-other than the applicant or as a matter of 
that paid under tha orders of the complain- 
ant himself. [t is, however hardly likely 
that the applicant would get an eutry of 
this nature made, if he wished to mis- 
appropriate the money. 

The complainant has not only prosecuted 
the applicant but also the person who made 
the eutry. Both these persons being accused 
persons cannot be cross-examined: And 
assuming that the complainant examines 
every person employed in the Audit 
Depariment to depose that he never received 
a bribe, and assuming also that every 
person who gives that evidence speaks 
the truth, the complainant will not prove 
much thereby. This evidence will not 
be sufficient to establish that the appli- 
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cant dishonestly converted to his‘own' ‘use 
Rs, 400 to convict him under s. 403, Indian 
Penal Code. Nor will it be sufficient to 
bring the case under s. 477-A, Indian Penal: 
Code which is the other section relied upon 
by. the complainant. He will have to 
establish that the clerk who is co-accused 
falsified the account book wilfully-and with 
intent to defraud the complainant and that 
the applicant abetted that offence. 

As the case is equally consistent with the 
innocence of the accused, the entry has been 
duly made in the course of business. 
Although after such a lapse of time it may 
be dificult for the accused to explain why 
and under whose authority this entry was 
made or to explain the exact import of the 


, 


words “Re. 400 cash to Audit-wallas,” we - 


think it will be a waste of-time, if the 
prosecution is allowed to continue. We are 


also not satisfied that the object of the: 
complainant in filing this prosecuticn is to ” 


get the applicant punished for the offences 
with which he is charged as is stoutly urged 
on his behalf. We accordingly set aside 
the order of the leaned. Sessions’ Judge 
and quash these proceedings. 

N. Proceedings queshed. ` 





PESHAWAR JUDICIAL COMMIS- 

SIONER'S COURT `. 

Civil Revision Application No, 46 of 1935 

April 16, 1935 
MIDDLETON, J, O. 

DEVI DAS MENGHA RAM—Jopeusznt- 

DEBTOR — PETITIONER 
Versus 

JATTU RAM TAKAT RAM—Decrep- 

HOLDERS ND OTHERS—J UDGMENT-DEBTORS— 
— RESPONDENTS 

Amendment—Consent decree—Consent of parties 
for amendment—Necessity of—Civil Procedure 
Code (Act V of 1908), s. 1a2—Hrror not arising from 
accidental slip or omission but owing to statements 
of parties and Court's carelessness— Amendment, if 
can be allowed. 

Where the decreeis one based upon the state- 
ments of the parties, it is a consent decree and can- 
not be ameuded without consent of parties, 
Cunningham Sircar v. Fred Stephans (1), referred 


to. 

Where although the judgment and decree were 
not in accordance with the award, the error did not 
arise from anything whichcan be called an acciden- 
tal slip or omission, but the error arose because the 
Court believed, owing tothe statements- of the par- 
ties and owing to its own carelessness, that the 


award was one for money, the Court is not empower- , 


ed to make an amendment under s. 152, Oivil Proces 
dure Code. i ; 
C. R. A. from an order of the Senior Sub- 


Judge, D. I. Khan, dated January 15, 1935, 
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Mr. L. Pearey Lal, for the Petitioner. 

Mr. Beliram, R. B., for the the Respondents, 

Order.—The parties or predecessors-in- 
interest of the parties to -this revision 
referred a dispute to arbitration without 
the intervention of a Court; the arbitra- 
tor foundthat Mengharam owed Rs. 9,279 
to Jatturam and that this should be 
liquidated by Mengharam selling certain 
immovable property for Rs. 12,000 to Jat- 
turam, who should only pay Rs. 2,721 in 
cash. There isevidence that this sum was 
paid by Jatturam. Jatturam applied 
under para. 20, Sch. II, Civil Procedure 
Code, to file the award in Court, The 
Court examined Jatturam in person and 
. the Counsel for Mengharam. The state- 
. ments of each were recorded to the effect 
that a decree for Rs. 12,000 in the terms 
of the award should be granted. There- 
upon the Court (that of the Senior Sub- 
Judge, D. I. Khan) passed an order upon 
August 1, 1932, to the following effect : 

“That parties have accepted the award of the 
arbitrator.. Therefore, a decree for Rs 12,000 is 
passedin the terms of the award in favour of the 
plaintiff against the defendant.” 


A decree for Rs. 12,000 was drawn up 
in accordance with this judgment. 

Subsequently Jatturam took out execu- 
tion against the immovable property and 
the Court held that the decree, as it stood 
was for cash and was not against the 
property. Thereafter on November 3, 1934, 
Jatturam applied for amendment of the 
judgment and decree under the provisions 
of ss. 151 and 152, Civil Procedure Code. 
The successor of the original triel Judge 
by order dated January. 15, 1935, has 
amended both the judgment and decree 
by deleting the words “for Rs. 12,000” 
therefrom. Prior to the application for 
amendment, Mengharam had died leaving 
three sons, of whom Devi Das had been 
adjudged insolvent in Calcutta. Devi Das 
contested the application in the Court of 
the Senior Sub-Judge, and now comes up 
_in revision. 


Three points are urged before me: 1. 
That under s. 17, Presidency Towns In- 
solvency Act, 1909, which is almost identi- 
cal with s. 28 (2), Provincial Insolvency 
Act.. datturam could not proceed with 
his application except with the leave of 
the Insolvency Court. 2. That the im- 
movable property with which the applica- 
tion dealt, having become vested in the 
Official Receiver in insolvency, the latter 
was a necessary party in the proceedings. 

These two points may be considered 
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together. The amending Court in a preli- 
minary order dated December 10, 1934, held 
that these two points could not be main- 
tained, because the amendment, if made, 
would take effect from the date of the 
decree at which time neither Mengharam 
nor hisson Devi Das was insolvent. This 
reasoning does not appear to be correct. 
So long as the judgment and decree ex- 
isted in their original form, they did not 
transfer the immovable property, which, 
therefore, descended in part to Devi Das 
by inheritance and, therefore, did vest in 
the Official Receiver. 

Counsel for the respondent, however, 
urges that according tothe position taken 
up by Jatturam the immovable property 
had passed to him under the award and, 
therefore, never vested in the Official Re- 
ceiver: that he (Jatturam) was never a 
creditor of Devi Das and never brought a 
suit or legal proceeding as a creditor. Iam 
unable to accept thisargument. The award 
was not enforceable until filed in Court. 
The cecree actually passed by the Court 
did not affect the immovable property. -It 
mas because of this fact that Jatturam put 
in his application for amendment of dec- 
ree, 7. e. he did so to obtain the immov- - 
able property to which he was not entitled 
under the preexisting decree. His ap- 
plication was, therefore, a legal proceeding 
directed against the property of the insol- 
vent and was on the basis of a pre-existing 
debt. I hold that the application could 
not be made without the leave of the insol- 
vency Court and that the Official Receiver 
was a necessary party thereto. - 

The third point urged on behalf ofthe 
petitioner is that the decree originally 
passed was a consent decree based upon 
the statements of the parties. Itis evident 
that whilst the decree was not in accord- 
ance with the award, it was in accordance 
with the statements of the parties which 
were recorded, Itis idle for Counsel for 
the respondent to say that the parties did 
not consent to the decree inthe form in 
which it was given, though it is open to 
him to say that they did so by mistake 
not realizing the import of the words which 
they used. It is clear that the parties 
either agreed to something different from 
that given in the award, or made verbal 
mistakes in expressing their acceptance 
of the award; whatever error is now alleg- 
ed to exist in the original judgment and 
decree also existed in their statements. I. 
am unable to consider that the mistake’ 
originated with the judgment and was not 
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based upon the statements of the parties. 
The decree is, therefore, a consent decree 
and could not be amended without consent 
of thé parties: Cunningham Sircar v. 
Fred Stephans (1). 

A fourth point not urged on behalf of 
the petitioner but which is apparent upon 
the face ofthe record, is that s. 152, Civil 
Procedure Code only permits correction of 
clerical or arithmetical mistakes or of errors 
arising from accidental slips or omissions. 
In the present case although the judgment 
and decree were not in accordance with 
the award, the error did not arise from 
anything which can be called an accidental 
slip or omission, It arose because the 
Court believed, owing to the statements 
of the parties and owing to its own care- 
lessness, that the award wasone for money. 
I hold that the amendment which has been 
made was one that the Court was not 
empowered to make under s. 152, Oivil 
Procedure Code. 

The original decree was appealable as 
being not in accordance with the award ; 
the original judgment was open to review 
as containing an error upon the face of 
it. The respondent did not avail himself 
of either of these remedies, but invoked 
exceptional discretionary powers of the 
Oourt more than two years after the al- 
leged mistake by which he was aggrieved 
had occurred. In these circumstances I 
cannot hold that the Court in making the 
amendment used its discretion judicially. 

On all points I must reverse the order 
of the Court below. I hereby set aside 
the order of the Senior Sub-Judge dated 
January 15, 1935, and disallow amendment 
of the Court’s judgment and decree dated 
August 1, 1932. The petitioner Devi Das 
is allowed his coste as against Jatturam in 
both Courts. 

Pleader’s fee Rs. 25. 

Order set aside. 


D. : 
(1) 130 Ind. Oas. 907; A I KR 1931 Cal. 51; 57 O 
1148; Ind. Rul. (£931) Cal. 427, 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Oriminal Revision No, 11 of 1935 
February 21, 1935 
MIDDLETON, J. O. anD MIR AHMAD, 
å. J.C, 

NADAR ALAM KHAN—Petitionue 
versus 


EMPEROR—Opposits Party 
Criminal Procedure Code (Act V of 1898), ss. 30, 
34—Magisirate empowered under s. 30—Sentence 
covered by s. 34 — Magistrate, if should mention 
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existence of special powers in passing such sen- 
tence 


Once a Magistrate has been specially empowered . 


uader s. 3', Criminal Procedure Ood, by the 
Local Government, he can necessarily, when 
acting as a Magistrate, exercise the powers 
mentioned in s 34; he cannot at will divest 
himself of the powers conferred upon him and he 
cannot by any action of his own, become a First 
Class Magistrate not empowered under s. 39, Oriminal 
Procedure Code. Far less by an unintentional failure 
or even bya habitual failure to describe himself as 
being so empowered, can he divest himself of his 
powers, 

A Magistrate empowered by the Local Government 
under s. 30, Oriminal Procedure ode, need not 
mention the existence of his special powers inorder 
toexercise them, or in order to pasa any sentence 
covered by s,34, Criminal Procedure Code. 

Or. R. from an order of the Sessions 
Judge, Peshawar, dated November 28, 
1934. 

Mr, S. Beant Singh, for the Petitioner, 

Mr. S. Raja Singh, for the Crown. 

Judgment—Nadir -has been con 
victed under s. 323, Penal Code, and sent- 
enced to three years’ rigorous imprison- 
ment and a fine of Rs. 50, and has been 
unsuccessful in appeal. He his now come 
up to this Court in revision, and the case 
has been referred for the decision of the 
Bench on the question whether the trial 
Magistrate, being a Magistrate specially 
empowered under s, 30, Criminal Procedure 


Code, but not signing himself as such,. 


could impose a sentence of rigorous im- 
prisonment exceeding two years. Upon this 
point we have been referred to the decision 
in Mahi v. Emperor (1) in which the Chief 
Judge of the Punjab Chief Court held that 


a sentence of imprisonment exceeding two. 


years by a Magistrate not purporting to 
Act under s. 30 powers is illegal; to Ram- 


chandra. Ganesh v. Emperor (2) in which 
it was held that a fine of Rs. 1,500 imposed- 


by a First Class Magistrate invested with 
the powers of a Special Magistrate under 
Ordinance II of 1932 was illegal, apparently. 
because in the proceedings he was describ- 
ed and also signed himself as a First Class 
Magistrate and not as a Magistrate apecial- 
ly empowered, and to Emperor v. Sukhdev 
Raj (3) in which a single Judge of the 
Lahore High Court noted in a similar case 
that he had felé hesitation in accepting 
the highly technical view of law adopted 
in Mahi v. Emperor (1), but in view of the 
Bombay decision (referred .to above) was 
constrained to accept it. . 

(1) 17 P W R 1908, Or. 

(2) 141 Ind. Oas 574; A I R 1933 Bom. 58; (1933) 
Or. Cas. 122; 3t Or, LJ 162; 3t Bom. L R 1676; Ind, 
Rul. (1933) Bom. 111 (S B). 

(3) 141 Ind. Oas, 574; AL R 1933 Bom. 58; (1933) Or, 
Oas. 122; 34 Or, L J 162. 
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In the present case the trial Magistrate 
sometimes placed the words “Magistrate, 
First Olass” and sometimes the words “Ad- 
ditional District Magistrate’ lelow his 
signature, but nowhere in the proceedings 
was he described, or did he describe him- 
self as a Magistrate specially empowered 
under s, 30, Criminal Procedure Code, he 
was, however, at the time of the trial a 
Magistrate so empowered. An Additional 
District Magistrate, whether appointed un- 
der the Criminal Procedure Code or under 
the Frontier Crimes Regulation, is not as 


-guch specially empowered under s. 39, 


Oriminal Procedure Code, and hence the 


` present case is on all fours with the Punjab 
- cases noted above and is only distinguish- 


1 


' ed from the Bombay case by the nature of 


the special powers conferred upon the trial 
Magistrate. With: all deference to the 
learned Judges’ whose judgments have 


been cited, we are unable to find the ratio- 


decidendi upon which they based their con- 
clusions. Inthe Bombay case the reason 
was given as follows: 

“The trial being by a-First Class Magistrate and 
not by a Special Magistrate, the fine of Rs. 1,5C0 is 
in excess of the sum which he was entitled to impose,” 


The form of words appears to overlook 
the vital question which is whether a Magis- 
trate who has been specially empowered with 
certain powers, can cease to be so empower- 
ed by omission to describe himself as such. 
In the most recent Lahore case the learned 
Judge expressed some hesitation in coming 
to his decision and based it purely on the 
precedents to which his attention had been 
invited. In this Province the Local Govern- 
ment is empowered by s. 30, Oriminal 
Procedute: Code, to invest any Magistrate 
of the First. Class with power totry as a 
Magistrate all offences not punishable with 
death. Once it has done so and so long 
as such investment remains in force, the 
First Class Magistrate concerned is em- 
powered by s. 34, Criminal Procedure Code, 
to pass any sentence authorized by law, 
except a sentence of death or of trans- 
portation for a term-exceeding seven years 
or imprisonment for a term exceeding 
seven years, We are unable to find any 
provision in the statutory law of this coun- 
try recognizing dual and separable posi- 
tions of a First Class Magistrate specially 
empowered under s 380, Criminal 
Procedure ‘Code. . In our view once he 
has been specially empowered under 
s. 30, by the Local Government, he 
can necessarily, when acting as a Magis- 
trate, exercise the powers mentioned in 
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s. 34; he cannot at will divest himself of 
the powers conferred upon him and he can- 
not by any action of his own, become a 
First Glass Magistrate not empowered un- 
der s. 30, Criminal Procedure Code. Far 
less by an unintentional failure or even 
by a habilual failure to describe himself 
as being so empowered, can he divest 
himself of his powers. 

In the present case, as in the cases to 
which reference has been made above, the 
trial Magistrate has himself shown that 
he did consider himself to be exercising 
special powers, by imposing a sentence 
which he could only do in virtue thereof, 
but we consider that this indication of his 
own opinion is irrelevant to the matter in 
issue. In support of the view which we 
adopt, we may have recourse to the prin- 
ciple of reductio ad absurdum which seems 
applicable to the opposite view. It a 
Magistrate can divest himself of the powers 
with which he has been empowe:ed by law, 
by merely omitting to mention those powers 
beneath his signature, then it would ap- 
pear to follow that a Magistrate who omits 
giving any description beneath his signa- 
ture thereby divesis himself of all Magis- 
terial powers and thus renders any trial 
conducted by him and any sentence impos- 
ed by him illegal. We record the finding 
that a Magistrate empowered by the Local 
Government under s. 30, Crimina! Proce- 
dure Code, need not mention the existence 
of his special powers in order to exercise 
them, or in order to pass any sentence 
covered by s. 34, Oriminal Procedure Code. 
The petition is hereby dismissed. 

N. Petition dismissed. 
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PLsINTIFF—APPELLANT 
: versus 
FATEHOHAND BANIA—DEFENDANT 
— RESPONDENT 
Hindu Law — Religious endowment—Mahant found 
in possession of property — Presumption that it be- 
longs to math, if arises—Burden of proof that property 
in possession of mahant has been dedicated to math— 
Dedication — Tests — Evidence Act (I of 1872), 
s. 110. ; 
While a person, when he adopts the fourth order 
of life to become a sanyasi, loses all interest in his 
‘own property, as the adoption of sanyas, ` that -is 
renunciation of wordly life, results in civil death, it 
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cannot be predicated that the person after he becomes 
an ascetic is incapable of acquiring the property. 
The mere fact that a mahant is an ascetic does not 
exclude the possibility of his possessing personal 
property. 

There is no presumption that property found to be 
held by a mahant belongs to the math. 

Inthe absence of any evidence to prove that a 
certain institution for which the character of a math 
is claimed is actually engaged in religious or charit- 
able work, the institution can neither be regarded 
as a religious or charitable institution, nor its pro- 
perty asa religious or charitable endowment, The 
burden is on the mahant of proving that 
the property in his possession has been dedicated 
to the institution before it canbe treated as res 
extra commercium. This is imperatively necessary 
to prevent frauds. Ifthe idol or math isa juristic 
entity as is now well recognised, then under s. 110 of 
the Evidence Act it would be incumbent on the 
person who is in possession of any property to prove 
that he is not the owner by reason of its having 
been dedicated to the idol or institution, The dedica- 
tion may be established either by production of a 
written instrument of endowment or by circumstan- 
tial evidence such as the mode of appropriation of 
the income, the entries in the revenue records 
pertaining to the lands and the title under which the 
accounts are kept. The tests to be applied in such 
cases are, was the institution subservient to the 
mahant or was the mahant subservient tothe math ? 
Was the mahant undera legal obligation to apply 
the income of the property in his possession solely 
for the purposes of the institution or wasit dis- 
cretionary with him todo so? Whether the plaintiff 
was only a manager of the institution and administer- 
ing its property as its agent or he was himself the 
owner, who, to justify his profession as an ascetic, 
devoted at his discretion a fraction of the income to 
the purposes of the math. The decision would de=- 
pend onthe nature of the answers which, in view 
of the evidence, itis incumbent on the mahant to 
lead, could be given to the aforesaid questions [p. 
p. 216, col, 1; p. 217, col. 2] 

S. O. A. against the decree of the Dis- 
trict Judge, Nimar,in Civil Appeal No. 
13 of 1932, dated August 23, 1932, arising 
out of Civil Suit No. 70 of 1931 in the 
Court of the Additional Sub-Judge, First 
Olass, Khandwa, dated November 30, 
1931. ~ 
Mr. W. R. Puranik, for the Respond- 
ent. 


Judgment.—This second appeal and 
second appeal No. 573 of 1932 arise out of 
two suits filed by the appellant against 
the respondent for declaration that the 
lands describedin schedules attached to 
the two plaints were not liable to attach- 
ment as the personal assets of one Krishna- 
nand in the hands of the appellant Ganesh- 
gir. The suit was decreed in the Court 
of first instance but was dismissed on 
appeal by the District Judge of Nimar, 
except in respect of Survey Nos, 52 and 
53 cf Mouza Ghosli, on the ground that in 
respect of the other fields, there 
evidence of dedication to the math, 
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The plaintiff claims to bea mahant 
(superior) of a math styled as Godad Math 
situated at Mandhata. Before the manage- 
ment of the math devolved on the appel- 
lant Ganeshgir, it appears to have been in 
succession held by Dariyaogir, Sheosaras- 
wati, Ramgir and Krishnanand, All these 
persons were ascetics who ostensibly at any 
rate had renounced worldly life. It appears 
from the evidence, and as found by the 
lower Appellate Court, that upto the time 
of Ramgir the only property in possession 
of the mahanis consisted of fields Nos. 73. 
and 76in Mouza Ghosli, total area 29°29 
acres. Two fields Nos. 52 and 53 were 
dedicated by one Janki in 1903 when 
Ramgir was the mahant. The rest of the 
property was acquired by Ramgir. In the 
Revenue Record the property was entered’ 
inthe personal name of Ramgir and his 
successors-in-office, who described them- 
selves in legal documents executed by them 
as being money lenders by occupation. 
In none of the documents relating to the 
lands is there any mention that the property 
was held by any of these individuals on 
behalf of-the foundation known as the 
Godad Math. Nor in any of the suits insti- 
tuted by them was there any indication of 
their being representativesof any math, as 


they invariably prosecuted the suits ag 
though they were on their own account 
and for their personal benefit. There was 


an attempt to show that Godad Math 
at Mandhata was an off shoot of a parent 
math situated ab Kashi and while the 
original constitution of this math was 
admitted to have been in existence it was 
not produced. The account books which 
were admitted to have been regularly 
kept showing how the income of the 
property wasdevoted tothe purposes of 
the math which were alleged to be the 
maintenance of the worship of the deity 
and provision of free meals, etc., were not 
produced. The documents which were 
mainly reliedon by the plaintiff were 
Dariyaogir’s warisnam2 in favour of his 
spiritual son Sheosaraswati, Ex, P-19 of 
1880, which was a deed of relinquishment 
by Atmabharti executed in favour of 
Sheosaraswati, and Ex. t-20 a warisnama 
executed by Krishnanand in favour of 
Ramgir. The contents of these documents 
do not give a clear and unequivocal 
indicationof the property being held on 
behalf of the math, but on the contrary 
there are clear declarations that the pro- 
perty belonged to them as owners, ac- 
compained with -- admonitions to the - guc-- 
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cessors to carry on the management of the 
math. Except in the case of Survey Nos. 
52 and 53 dedicated by Janki, there isa 
total absence of anything to show that the 
property which was held originally by 
Ramgirand devolved in an amplified 
form on Krishnanand was ever dedicated 
tothe math. It is not contested . that 
Ramgir acquired by purchase all that pro- 
perty. 

It is urged on behalf of the appellant 
that when certain property is found to be 

held by a person who occupies the office of 

mahantofa math, there is a presumption 
that the property belongs to the math. 
It is difficultto accede to the contention 
in view of s. 110 of the Evidence Act 
which lays down that when the question is 
-whether any person is the ownerof any- 
thing of which he is shown to be in pos- 
session, the burden of proving that he is 
not the owner is on the person who affirms 
that he is notthe owner. The appellant, 
in his plaint, claimed the relief of decla- 
ration in these terms. 

“It be declared thatthe property shown in Sch. 
A filed with the plaintis not liable to attachment 
and sale in execution of defendant's decree dated 
March 3, 1927, in Civil Suit No. 108 0f the Oourt 
of Sub-Judge, First Olass, Khandwa, as the same 
is the property of the Godad Math at Godarpura 


and not the personal and exclusive property of 
the ‘deceased Krishnanand.” 


It is clear from his 
would have the Court regard the math 
as a distinct entity tobe recognised as 
a juristic person capable of receiving 
gifts or otherwise acquiring and holding 
property. Ex hypothesi the. burden is on 
the plaintiff to show how the ownership of 
the property in his possession rests not in 
him but the institution. Reference is 
made inthis connection to a series of 
decisions dealing with the origin and 
growth of institutions known as maths 
with a viewto show that the property held 
by the mahantinhis own name. 
prima facie be considered as the property 
of the math. It is also pointed out that as 
the several mahants who succeeded one 
after another were ascetics, they were per- 
sonally incapable of holding property on 
theirown account, and consequently by 
the nature of the office whichthey occupy 
they must be deemed to be holding the 
property on behalf and for the benefit of 
the institution. Before reviewingthe de- 
cisions I may dispose of the last mentioned 
argument. While a person, when he 
adopts the fourth order of life to become 
a sanyasi, loses all interest in his own pros 


pleadings that he 


GANESHGIR GOSAI ©. FATRHOHAND BANIA (NAG.) © 


should `, 


157 0 


perty, as the adoption of sanyas, that is 
renunciation of worldly life results in civil 
death, it cannot be predicated that the 
person after he becomes an ascetic is in- 
capable of acquiring the property as is 
evident from Verse 2, section VIII, Chap. 
II, of the Yajnyawalkya Smriti, which 
says: s 

“The heirs tothe property of a hermit, or an 
ascetic, and of a professed student in theology, 
are, in order (that is, intheinverse order), the 
preceptor, a virtuous pupil, and a spiritual brother 
belonging to the same hermitage.” 

Vijnaneswara in his commentary 
(Mitakshara) has raised this question, 

“Are not those, who have entered into a 
religious profession, unconcerned with hereditable 
property ? since Vasisr’ba declares ‘they who bave 
entered into another order, are debarred from 
shares’, How then can there be a partition of 
their property? Nor has a professed student 
a right to hisown acquired wealth; for the ac- 
ceptance of presents, and other means of acquisition 
are forbidden to him. And, since Gautama 
ordains,a mendicant can have no effects by 
himself acquired. The answer is,a hermit may 
have property: for the text (of Yajnyawalcya) 
expresses. ‘The hermit may makea hoard of things 
sufficient for a day, a month, six menths, or a 
year; and in the month of Aswina, he should abandon 
what has been collected’. The ascetic, toc, has 
clothes, books and other requisite articles: for a 
passage of the Veda directs, that he should wear 
clothes to cover his privy parts and a text of 
law prescribes, that he should take the re- 
quisites for his austeritiesand his sandals The 
professed student likewise has clothes to cover 
his body; and he possesses also other effects ” 

Jt was onthe strength of these texts 
and observation in a case reporied in 
Girdhari Lal Roy v. Bengal -Government 
(1) that their Lordships of the Madras 
High Court held in Sambasivam Pillar v. 
Secretary of State for India (2) that the 
disciple of a Sudra ascetic is an heir of 
the latter under the Hindu Law and 
succeeds to his estate so as to prevent its 
escheat to the Government. The mere fact 
thata mahantisan ascetic does not ex- 
clude the possibility of his possessing 
personal property. 


Now turning to the decisionsin which 
the origin and development of such in 
stitutions are considered, it will appear ihat 
they are invariably regarded as separate 
and distinct entities endowed with juristic 
personality, and as such, competent to 
acquire and become possessed of property 
by gifts or endowments. The subject has 
been considered at length in Samnantha 


(1)12M I A 448; 10 WRP O 31;1BLRPO 
44;2 Suther P O J 159; 
408. 


(2) 63 Ind. Oas. 659; 44 M 704; 13 L W 638; 41M L 


J 109;, (1921) M W,N 481, 


2 Sar. PO J 382; 20 ER. 


1935 


Pandara v. Sellappa Chetti (3), 
Sambandha Pandara Sannadhi v, Kanda- 
sami Tambiran (4), Vidyapurna Tirtha 
Swami v. Vidyanidhi Tirtha Swami .- (5), 
Fam Prakash Dasv. Anand Das (6) and 


Giyana 


Vidya Varuthi Thirtha v.Balusami Ayyar 
(7). These cases, however, deal with the 
legal position, rights and powers, duties 


and liabilities of the mahants in regard 
to the property which is admittedly owned 
by the math. Before their Lordships of the 
Privy Oouncil cleared the obscurity sur- 
rounding the legal positionof the mahants 
it was supposed that the head of a math 
was a corporation sole like a Bishop of 
a Christian church having unlimited powers 
in regard tothe disposal of the surplus 
income in his hands and that he was not 
accountable for his disbursements. In 
Ram Prakash Das v. Anand Das (6), their 
Lordships of the Privy Council held that a 
mahant is the owner of the property but that 
the nature of the ownership is an ownership 
-in trust for the math or the institution itself 
and that although large administrative 
powers are vested in the reigning mahant 
this trust does exist and that it must 
be respected. In Vidya Varuthi Thirtha 
v. Balusami Ayyar (7) it was laid down 
that religious institutions known under 
different names are regarded as possess- 
ing the juristic capacity asa deity of the 
Hindu pantheon, and that the head of the 
math called by whatevernameis manager 
or the custodian of the institution, although 
he is not a  trusteein the strict sense 
ofthe term. The property which the 
mahant or a shebait holdsis not vested in 
him, but he simply holds it as manager 
on behalf of the idolor the institution. 
The underlying idea as stated by their 
Lordshipsinthe last mentioned case is 
that when the property is dedicated to 
an idolor an institution it vests in God 
Almighty. This view derives support from 
the ancient texts found in Danasangraha 
and Danakanda relating to the dedication 
of maths. In the Danasangraha the text 
quoted from Kalika Purana which is as 
follows: “There is no greater being than 
(3) 2 M 175. 
(4) 10 M 375. 
(5) 27 M 435; 14 ML J 105. 
(6) 33 Ind. Cas. 583; A I R 1916 P O 256:43 IA 13; 


43 O 707; 20 O W_N 802; 14 A L J621: (1916)1 M 
W N 406; 81M L J 1; 18 Bom, L R490; 3 L W 656; 
24 O L J 116; 20 M L T 267 (P O). 

(7) 65 Ind Oas. 161; A IR 1922P O 123; 481 A 302; 
44 M 831; (1921) M W N 449; 41.M L J 346;3 UP 
LR 0) 62; i5 L W 78; 30 M L T 66; 3 PL 
eG 48 I A302;26 Ọ W N 537; 200A J 
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Sankara”. Therefore, having erected, & 
math made of well-burnt bricks, he should 
make a vow of itto Sankara, that is dedi- 
cate it to Sankara. Similarly in Danakanda 
the text runs as follows: 
“Having made an asylum beneficial to ascetics 
he should say ‘I bestow this asylum. May the 
Lord who ig the asylum of the universe be pleased 


with me.” i 
See Ganpathi Ayers Hindu and 


Muhammadan Endowments, pages 274 and 
275. There are no doubt texts which 


lay down that giftsshould be made to 
Brahmins Yatis, but they appear 
to have been intended for the per- 


sonal benefit cf the donees. The princi- 
ple thatis deducible from the above-men- 
tioned authorities is that any property that 
stands in the name of an idol or an in- 
stitution represents a dedication to the 
Almighty and that the shebait or a mahant 
is only a custodian of the property. . 

As observed by Subrahmania Ayyar, J. in 
Vidyapurna Tirtha Swamiv. Vidyanidhi 
Tirtha Swami (5) the temples and maths 
are supplementary to each other in the 
Hindu Ecclesiasticalsystem, both conduc- 


ing to spiritual welfare, the one by 
affording opportunities for prayer and 
worship, the other by facilitating 
spiritual instruction and the acquisi- 


tion of religious knowledge—the presid- 
ing element being the deity or idol in 
the one, the learned and pious asce- 
tic in the other. Math in its original 
and narrow sense signified a residence of 
an ascetic or a sanyasin, but in its de- 
veloped form it emerges as an institution 
providing residence and maintenance to a 
body of persons who have renounced their 
worldly life for the spiritual enlightenment 
of laymen by the propagation of their 
religious doctrines. One finds in the 
country various institutions established 
by the exponents of the Adwaita,—Vishita 
Dwaita, Dwaita doctrines as well as the 
later ones founded by other sects of 
Bhakti cult, such as the followers of Rama- 
nand, Kabir, Chaitanya or those of the 
Nihanga sect of Gosavis. Their name is 
a legion since every dissentient sect has 
its own establishments for the dissemina- 
tion of its peculiar doctrines. The pur- 
poses of these institutions are essentially 
religious or charitable. ; 

A math may originate in two ways, 
either as an offshoot of an already es- 
tablished math or as one newly founded ` 
by any. person who by his piety or his 
spiritual teachings is held in veneration 


- by the public, forthe purpose of promob- 
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ing religious knowledge. To enable them 
to fulfil their purposethe followers of the 
‘faith endow the institutions with grants 
-of cash or lands. 





Dossjee v. Coimbatore Spinning and Weav- 
ing Company (8) that when a head of a 
math held certain shares in a Company 
in his own name they prima facie belonged 
to him and not the math. 

. Cases, however, are not infrequent when 
disgrantled souls incapable of maintain- 
ing themselves by honest labour or thwarted 
in their worldly life assume the garb of 
sadhus and bairagis and establish them- 
selves ‘in the midst of ignorant and cre- 
dulous population to draw from their 
blind faith and devotion a sustenance for 
themselves and their indolent satellites. 
Devoid of the lofty ideal of promoting the 
spiritual, moral and social well-being of 
the-community, they do not hesitate to 
dupe the poor under various false but 
alluring pretences. Courts are to be chary 
of readily yielding to the claims of un- 
scrupulous persons masquerading as 
mahanis and ought to insist on a clearand 
positive evidence as tothe bona fide nature 
of such foundation. I should, however, 
guard myself against being understood as 
laying down that the Courts are entitled 
to scrutinise the doctrines or ihe method 
of their propagation. In the absence of ony 
evidence to prove that a certain institution 
for which the character of a math is 
claimed is actually engaged in religious or 
charitable work, the institutioncan neither 
be regarded as a religious or chari- 
table institution, nor its property as a 


-religious or charitable endowment. The 


burden must be laid on the mahant of 
proving that the property in his possession 
has been dedicated to the institution béfore 
it can be treated as res extra commercium. 
This is imperatively necessary to prevent 
frauds. Ifthe idol or math is a juristic 
entity as is now well recognised, then 
under s. 110.of the Evidence Act jt would 
-(8) 26 M 79; 12 ML J 439; ge 
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_.be incumbent on the person who is’in 


‘possession of any property to prove that 
he is not the owner by 1eason of its having 
‘bean dedicated to the idol or institution. 
The dedication may be established either 
by production of a written instrument of 
endowment or by circumstancial evidence 
such as the mode of appropriation of the 
income, the entries in the Revenue Records 
pertaining to the lands and the title under 
which the accounts are kept. In the 
established institutions the practice seems 
to be that the property belonging to the 
maths and the math accounts stand in the 
names of the deity worshipped by the 
heads of these math: see Ganpathi 
Aiyer'’s Hindu and Muhammadan Endow- 
ments, p. 277. : i i 


-Now turning to the facts of this case, 
there is a total absence of anything to show 
that the property in suit except fields 
Nos. 52 and 53 of Mouza Ghosli is held by 
ihe plaintiff and his predecessors not on — 
his or their own account but on behalf of 
the math. All the lands are recorded in 
the revenue papers in the name of Ramgir 
or Atmabharti without any mention of the 
math or the capacity in which they are 
held. Although the math is alleged to be 
a branch of parent institu‘ion which has 
its headquarters at Kashi no evidence has 
been adduced to show that any property 
was derived from the parent math. Sambhu- 
bharti (P. W. No. 9) mentions the existence 
of some document, embodying the consti- 
tution of this math, at Mandhata but that 
has not been produced. Ganeshgir the appel- 
lant stated in the witness-box that the object 
of the math was to get money and feed 
the mahant and other sadhus. He does 
not speak of anything of spiritual service 
to the people. The character and conduct 
of several mahanis flagrantly contradicts 
their claim as spiritual leaders. In various 
documents they describe their occupation 
as len den, that is money lending, and 
in the suits filed by them they 


dari. Atmabharti was sentenced to two 
years’ rigorous imprisonment and Krishna- 
nand had accepted service under the Raja 
of Mandhata and engaged himself in pro- 
longed litigation on his behalf. Much 
stress is laid on some warisnamas which 
are exhibited as P. 19, P-20 and P-24. 
The last mentioned document was execut- 
ed by Dariyaogir in ` favour of Sheosaras- 
wali wherein he says as follows: 


- “I have made you an heir to my property and 
money lending business, so you should manage my.. 


invari- .. 
_ably labelled their occupation as zamin- 
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money lending business and so long as I am alive, the 
property is with me. You should manage only thé 
money lending business and my movable and im- 
movable property afterme is yours. You are the 
heir to all my movable and immovable property. 
You should keep the Akhada going in thé “same 
way asit was done by ur predecessors, 

This is the earliest document which had 
been executed in 1866. Even here there is no 
indication of the property being an en- 
dowment of the math except the slight 
suggestion to keep the Akhada going. In 
Ex. P-19 which was executed in 1880 by 
Atmabharti in favour of Sheosaraswati, 
there are no doubt expressions admonish- 
ing Sheosaraswati to regard the property 
as a trusi, but it does not contain any 
list of the property. This document was 
brought 


Atmabharti’s departure to jail. The truth 


leaked out when Atmabharti came out of - 


-the jail and demanded back his property. 
Atmabharti was examined as a witness 
in the Court of the Extra Assistant Com- 
missioner in Khandwa in Oivil Suit 
No. 449 of 1888. There he stated that he 
had given his property worth Rs. 20,000 
including bonds to Sheosaraswati whom he 
had appointed as his agent and that he 
wanted his property back. The last of 
the documents was executed in 1921 by 
Ramgir. Therein he mentions the property 
as belonging to himself and to the insti 
tution but be does not specify which pro- 
perty |elonged to himself and which to the 
institution. That he regarded the property 
as his absolute property ‘is clear from a 
passage init to the effect that Krishna- 
nand who was appointed his next succes- 
sor would take the entire movable and 
immovable property subject to any dealing 
(original is len den) by himself during his 
lifetime. The plaintiff Ganeshgir admitted 
in the witness-box that he maintained ac- 
count books but he did not care to pro- 
duce them. These facts considered toge- 
ther lead to the irresistible conclusion 
that the properly was not dedicated to 
the institution but was held and adminis- 
tered by the succession of so-called mahants 
as their absolute property. The tests which 
should apply in such cases appear to me 
these. Was the institution subservient to 
the mahant or was the mahant subservient 
-to the math. Was the mahant under a legal 
obligation to apply „the income of the prc- 
perty in his possession solely to the pur- 
poses of the institution or was it discre- 
tionary with him to do so. Whether the 
plaintiff was only a manager ofthe insti- 


tution. and. administering its property. as. 
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its agent or he washimeelf the owner, who 
to justify his profession as an ascetic de- 
‘voted at his discretion a fraction of the 
income to the purposes of the math. The 
decision would depend on the nature. of 
the answers which, in view of the evidence 
it is:thcumbent on the plaintiff to lead, 
could.be:given to the aforesaid questions. 
hé-:plaintiff failed to place at the dispo- 
sal“ofzthé Court the essential material : 
and sach ashe brought forward was cal- 
culated to contradict and demolish his 
case. The lower Appellate Court's finding 
is perfectly sound. 








The result is that the appeal stands 
dismissed with costs. 
N. Appeal dismissed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT i 
Second Civil Appeal No. 97-55 of 1934 
April 18, 1985 ~- 
MIDDLETON AND Armon, JJ: 
ALAM KHAN AND ANOTHER— 
PLsINTIFFS—APPELLANTS 
versus 
Musammat BIBI RANRI—Dgrenopant - 
RESPONDENT. 

Custom (N.-W. F. P.)— Succession to estate of person 
dying intestate leaving no relations — Paternal aunt, 
if preferred to persons with whom deceased last resided 
—“The General Code of Tribal Custom of the Dera 
Ismvil Khan District" compiled in 1907 —Kvidentiary 
value of. 

“The General Ccde of Tribal Custom ofthe Dera 
Ismail Khan District” compiled in 1907 is one that 
affords evidence of pre-existing custom, ascertained 
by questioning residents of the District at a time ‘ 
when particular customs are not being contested; as 
such the customs detailed therein, even if not sup- 
ported by previous judicial decision, may be assumed 
to exist in the-absence of rebuttal. Butthe answer 
to Question No. 3las to the order of succession of 
persons entitled to the estateof a man who dies in- 
testate leaving no relations, does not purport to give 
an existing custom. It isa mere suggestion ofa 
plan that might be acceptable to the residents in 
case of circumstances arising in the future, which 
had been unknown in the past. That answer only 
shows that the alleged custom by which the 
property of the person so dying without heirg 
might be claimed by those with whom the deceased 
last resided, and who paid the expenses of his 
funeral, doesnot exist. Consequently, the paternal 
aunt is to be preferred to such pergone, 

S. C. A. from an order of the District 
Judge, Dera Ismail Khen, dated Febru- 
ary 5, 1934, reversing that of the Sub- 
ordinate Judge, First Class, Tank, dated 
November 27,. 1933. 

Mr. Wazir Chand, for the Appellants. 

Mr. Abdul Wahid, for the Respondents. 

Judgment.—Malik Khan, a sonless 
proprietor in. a.village, five miles. 
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from Tank, died on January 10, 1933, 
leaving a considerable area of agricultural 
land and a house. The property had been 
previously mortgaged with possession to 
Alam Khan and Gul Khan. Proprietary 
rights were mutated by the revenue authori- 
ties in favour of Musammat Ribi Ranri, 
paternal aunt of the deceased Malik Khan. 
The two mortgagees then brought a civil 
suit, alleging possession of the property, 
and seeking a declaration of proprietary 
right therein, which they based both upon 
inheritance according to alleged agricul- 
tural custom and upon the strength of an 
alleged will in their favour dated Decem- 
ber 1, 1932. : 

Five issues were framed in the suit, only 


two of which are now under contest, these - 


being— 

Ts the will in question legal and enforce- 
able? 

Are the plaintiffs legal 
Malik Khan ? 

Both these issues were found in plaintiff's 
favour in the trial Court, but both findings 
were reversed on appeal before the District 
Judge, Derajat, who dismissed the suit. 

The two plaintiffs now come up in further 
appeal, 

Issue No. 5 need not detain us long, the 
plaintifs claimed solely upon the strength 
of the following question and answer 
recorded in “The General Code of Tribal 
Custom of the Dera Ismail Khan District” 
compiled in 1907. 

Section V. Qustion No. 31: Enumerate in 
the order of their succession the persons en- 
titled to the estate of aman who dies in- 
testate leaving no relations. 

Answer No. 31. All tribes:— There is no 
instance of a man dying without heirs, but if 
there were such a case, his property might 
be claimed by him with whom the deceased 
last resided, and who paid the expenses 
of his funeral, 

Some evidence was produced to show that 
Malik Khan died in the house of the 
plaintifs and that they paid his funeral 
expenses. The trial Court found that a 
paternal aunt was not an heir under custom 
and decided the issue in the affirmative, 
merely on the strength of the entry quoted. 
The Appellate Court, whilst noting that a 
paternal aunt was not specifically mentioned 
as an heir in the compilation, held that she 
could succeed as the daughter of the 
grand-father of the deceased, or as the 
sister of the father of the deceased; it 
further came to the conclusion that as 
Musammat . Bihi Ranri was an heir, the 


reversioners of 
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custom suggested in Answer No. 31 could 
not arise. : 

We can neither agree with the finding of 
the trial Court nor see any necessity for the 
argument adopted by the Appellate Court. 

The compilation referred to is one that 
affords evidence of pre-existing custom, as- 
certained by questioning residents of the 
District at a time when particular customs 
are not being contested; as such the customs 
detailed therein, even if notsupported by 
previous judicial decision, may be assumed 
to exist in the absence of rebuttal; but 
the answer to Question No. 31 does not 
purport to give an existing custom, itisa 
mere suggestion of plan that might be 
acceptable to the residents in case of 
circumstances arising in the future, which 
had been unknown in the past. That 
answer only shows that the alleged custom 
on which the appellants rely, does not exist, 
and we have no hesitation in agreeing with 
the decision, though not the reasons thereof, 
of the lower Appellate Court upon Issue 
No. 5. 

The only proof of the execution of the will 
dated December 1, 1932, is given in the 
oral evidence of three witnesses, the scribe 
and two marginal witnesses. Two of these 
three men admit that they did not know 
Malik Khan until he appeared in the Court 
compound at Tank and affixed his thumb 
mark to the will. The third, though al- 
leging previous acquaintance with Malik 
Khan, is not a resident of his village and 
gives evidence that the will was dictated 
to the scribe by Alam Khan, appellant, who 
was one of the two beneficiaries, and there- 
after was read out to Malik Khan who 
placed his thumb-mark upon it. 

This isin itself an account of what hap- 
pened which gives rise to the gravest 
suspicion. 

Moreover, from other witnesses produced 
by the plaintiffs themselves, we learn that 
Malik Khan was suffering so severely from 
tuberculosis and dysentry as early as Nov- 
ember 1932, that he was unable to walk. 
No reason is given as to why Malik Khan 
should have been taken from his village to 
a place five miles away to execute a will; 
he could have done so at his village in the 
presence of his neighbours and friends, yet 
he was taken away ill in order to do sọ 
before strangers. 

We agree with the lower Appellate Court 
that the circumstances attending the alleged 
execution of the will are such as toraise 
doubt as to Malik Khan's presence and 
a presumption that, even if he were present, 


1935 


he was induced to thumb-mark the docu- 
ment by reason of influence exerted over 
him' of a nature to invalidate this will 
which bequeathed his whole property to 
strangers although he had at least one blood 
relation residing in his own village. 

We, therefore, are unable to find Issue 
No. 3 in the appellants’ favour and must 
concur in the dismissal of their suit. 

We dismiss the appeal with costs. 

N. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 154-23-6-G of 1934 
February 9, 1935 
MIDDLETON, J. C. 

K. B. MUHAMMAD HUSSAIN KHAN 
AND OTHERS— PLAINTIFFS— APPELLANTS 
Versus 
RAM RAKHA AND oTHERS— RESPONDENTS. 

Co-sharers—Individual possession by one co-sharer 
before partition—Limitation based on adverse posses- 
sion—Remedy of co-sharer—Partition suit, 

In a case where there has been individcal posses- 
sion, but not adverse possession by a single share- 
holder prior to the partition, after partition the 
person to whom the area falls by partition, can 
obtain it by asuit, the period for which can only be 
limited by reference to the date on which he obtained 
the right to sue, 

But whére limitation is by adverse possession 
the remedy of any cc-sharer is to bring a 
partition suit, thereby obtaining a right to in- 
dividual possession and to enforce that right by 
execution (or possibly, by a suit) before the expiry 
of the time limit. 

.0. A. from the decree and judgment 
of the District Judge; Peshawar, dated 
April 21, 1934. 

Mr. Saaduddin, K. B., for the Appellants. 

Judgment.—In 1803 a co-sharer in 
shamilat land executed unregistered deeds 
conferring permanent tenancies upon 
certain outsiders. These outsiders erected 
buildings upon the plots in or before 1905, 
In 1905 certain co-sharers applied under 
s. 150, Land Revenue Act, praying for 
-prohibition against the encroachments. 
They were successful, but no actual eject- 
ment was carried out, and the person who 
had erected - the buildings, remained in 
possession thereof. In 1916 some co-sharers 


instituted partition proceedings before the’ 


revenue authorities and these were com- 
pleted in 1918. No execution was taken 
out and again these plots remained in 
the physical possession of the persons 
who had built upon them. In 1995 
Amir, the man who had granted the leases 
of 1903, sold his. share in certain lands. 
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In the sale deed he alleged that 9 marlas 
had come to him and certain others by 
the partition of 1918; that out of this three 
marlas were the plot on which shops were 
built (7. e., that now in dispute), and that 
he was selling bis share in the remaining 
six marlas, 

On. June 25, 1930, the present appel- 
lants brought a suit for possession of 
the plots under the buildings and for eject- 
ment of the shop-keepers who are in 
possession of the plots. The suit was 
successful in the trial Court; an order was 
passed granting possession and ejecting the 
shop-keepers on payment of compensation 
for the buildings erected by them. On 
appeal before the District Judge, Peshawar, 
the decision was reversed and the suit was 
dismissed on the single ground that it was 
barred by limitation. The plaintiffs come 
up in further appeal. 

Learned Counsel has conceded the fact 
that the building in 1905 was an overt act 
showing that Amir claimed ownership of 
the plots adversely to the other share 
holders. He has argued that the only 
remedy of the other share-holders was to 
bring a suit for partition before the revenue 
authorities which they were entitled to do 
at any time within 12 years and which they 
actually did do ‘after 11 years. He has 
then argued that once partition was effected 
time started to run afresh and that the 
persons to whom the plots were allotted by 
the partition, could thereafter sue at any 
time within 12 years to obtain possession on 
the basis of the title given them by the 
partition. The lower Appellate Court relied 
upon cases reported as Akbar v. Tabu (1) 
Hira Singh v. Punjab Singh (2) and Hans 
Raj v. Maulu, 63-Ind. Cas, 881 (3), whilst 
Counsel for the appellants has referred to 
the case reported as Hadayat Khan v. 
Shahamand (4). 

It appears to me that Counsel has over- 
looked the fact that in the present cage 
there was definile adverse possession ag 
against all the share-holders including the 
present plaintiffs or their predecessors-in- 
interest prior to the institution of partition 
proceedings. He has referred toa case in 
which, and has treated the present case ag 
though it were one in which, there had 
been no adverse possession prior to partition 
In a case where there has been individual 
possession, but not adverse possession by a 

(1) 22 Ind Cas, 803; AT R 1914 Lah, 284; 45 P R 
1914; 105 P L R 1914; 61 P W R 1914, 

- (2) 78 Ind. Oas 113; A I R 1925 Lah. 183, 

(3) 63 Ind. Oas. 881. 

(4) 73 Ind, Oas, 665; AIR 1924 Lah, 155; - 
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single share-holder prior to the partition, 
it is clear that after partition the person to 


-whom the. area falls by partition, can - 


_ obtain it by a suit, the period for which can 

only be limited by reference to the date 
on which he obtained the right to sue. 
But here the question is quite different. 
The limitation is one based upon adverse 
possession. From 1905 up to i916 the 
possession of the defendants or their pre- 
decegssors was adverse. The remedy of any 
co-sharer was to bring a partition suit, 
thereby obtaining a right to individual 
possession and to enforce that right by 
execution (or possibly, by a suit) before 
the expiry of the time limit. Thes execution 
proceedings being a necessary part in fur- 
therance of his legal remedy, it is clear 
that time could not run whilst they were 
going on, but it would continue to run 
directly they were completed. Eleven years 
of adverse possession having already been 
completed against him, he would then have 
only one year in which to obtain possession 
by execution or suit. In the present case 
the plaintiffs waited for nearly 12 years, so 
that there has been adverse possession of 
nearly 23 years. The so-called admission 
made in a sale deed of 1925 can have no 
effect upon the suit, as it was made long 
after title had heen completed by adverse 
Tho appeal is, therefore, dis- 


possession. 
missed under O. XLI, r. 11, Civil Procedure 
Code. ` - 

N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Special Tribunal 
_ November 19, 1334 
THOM AND HARBIES, JJ. AND Ste TEs 
BAHADUR SAPRU. 
In the matter of ELECTION or BAR 
COUNCIL 

Election—Bar Council—When election can be set 
aside—Practice— Statutory body must follow law strict- 
ly to which it owes its existence—Bar Councils Act 

- (XXXVIII of 1926), ss. 26, 6 (2)—Rules—Publication 
in local Gazette, if condition precedent— Rules approved 
by Bar Council before sanction of High Court but 
not passed after sanction—Omission is only an 
irregularity. 

Before a Court will set aside an election because of 
any irregularities it must be satisfied that the election: 
was not an election in substance conducted under 
existing election law according to the rules framed 
for the holding of the election, Woodward v. Sarsons 
(1) and Islington case (2), relied on. [p. 223, col. 1.] 

It is incumbent upon a statutory body to strictly 
follow the law to which it owes its creation and exist- 
ence and the rules which are framed in accordance 
with the statute creating. it and, defining its powerg 
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and duties Thisis all the more incumbent in the 
case of a learned and professional body like the Bar 
Council, which must be presumed to know the law 
and its implications. [p. 224, col. 1.] 

One of the grounds on which a statutory rule ora 
bye-law may be treated as ultra vires is that it has 
not been made, sanctioned and published in the 
manner prescribed by the statute which authorises 
the making of that rule, Section 18, Bar Councils Act, 
provides that all rules made under this Act shall 
be published in the local official Gazette of the pro- 
vince in which the High Court, by which or with 
whose sanction the rules are ‘made, exercises juris- 
diction. It provides only for the manner of the 
publication of the rules but it does not make the 
publication of these rules in the local official Gazette 
a condition precedent to their coming into force. [p. 
221, col. 2; p. 222, col. 1. 

Where the Bar Council had approved of the rules 
before they received the sanction of the -High Court 
but the Bar Council did not pass those rules after 
the sanction: 

Held, that the omission, on the part of the Bar 
Council which was a statutory body, strictly to follow 
the provisions of the law as laid down in e. 6 (2) was 
no doubt to be regretted; but it did not amount to 
an illegality. It was no more than an irregularity. [p. 
222, col. 2.) 

Mr. K. Verma, for the Council. 

_ Mr. Baleshwari Prasad, for the Objector. 

Order.—The applicants are members of 
the Bar, In their applications they seek to. 
have the election of the opposite parties, who 
are also members of the Bar, as members 
of the Bar Council, declaied nuli and void. 

The opposite parties were declared duly 
elected as members of the Bar Council on _ 
August 11, 1934. The applicants challenge 
their election on the ground that the Bar 
Council elections were held under rules 
which were not in force at the time the 
elections took place. The applicant, Mr. 
Baleshwari Prasad, challenges the election 
of the opposite parties on certain other 
subsidiary grounds. The opposite parties 
did not oppose the application and were not 
represented before the Tribunal. 

By s. 6, Bar Councils Act of 1926, pro- 
vision is made for the framing of rules 
governing, amongst other matters, the 
manner in which elections of members of 
the Bar Council shall be held. Sub-s. (2), 


' s. 6, is in the following terms: 


“The first rules under this section shall be made 
by the High Court, but the Bar Council may there- 
after, with the previous sanction of the High Court, 
add to, amend or rescind any rules so made,” 


,. Under the powers conferred upon it by 
the Bar Councils Act the High Court of 
Judicature at Allahabad inthe year 1926 
framed rules for the holding of Bar Council 
elections, These rules came into force 
on Junel, 1928. A Bar Council election 
was held in the months of June, July and 
August, 1934. Prior to this election the Bar 
Council under the powers conferred -upon 
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it by s. 6 (2), Bar Councils Act, framed 
new rules under which the election was to 
be held. These rules were approved of 
by the Bar Council and received the sanc- 
tion of the High Court. They were pub- 
lished in the local Gazette on July 14, 1934. 
' Prior to this date, however, on April 21, 1934, 
in the local Gazette, the Bar Council modifi- 
ed dates for the reception and scrutiny 
of nomination papers, the issue and return 
of voting papers, the counting of votes 
and announcement of elections, Nomina- 
tion papers were to be returned between 
June 25and July 7. The scrutiny of the 
nomination papers was to be held on July 8 
and 9, The return of the ballot papers 
which were issued for the purpose of elec- 
tion was to be before or on August 7. 
Counting of votes was fixed for August 8, 
9and 10. The announcement of the result 
of the election was. to be made on 
August 11. 

The election which the applicants now 
seek to be declared invalid was conducted 
under the rules which were published on 
July 11, 1931. The nomination, scrutiny, elec- 
tion, counting of votes and the announcement 
took plece upon the dates notified in the 
local Gazette of April 21, 1934. The con- 
tention of the applicants is that inasmuch 
as the amended rules were not published 
in the: Gazette in accordance with pro- 
visions of s. 18, Bar Councils Act, they 
were not in force on the dates when the 
nomination of candidates and the scrutiny 
of nomination papers took place and that 
therefore the whole proceedings in connec- 
tion with the elections are fundamentally 
vitiated. The main question for our deci- 
sion is whether the rules which were publi- 
shed on July 14, 1934, under which admit- 
tedly the Bar Oouncil elections were held, 
were in force between: June: 25, and 
August 11, 1934. _ 

If the rules published on July 14, 1934, 
were not in force between these two dates, 
we were inclined to the view that the 
election of the opposite parties is invalid. 
It is not necessary, however, for us to make 
any pronouncement on this matter. In the 
view we take of the main contention of the 
applicants, namely, that the rules under 
which the election was held were not in 
force during the period of the nomination 
and the scrutiny of the nomination papers, 
the question of the effect of the alleged non- 
compliance with the old rules does not 
arise. 

The applicants contended that although 
the new rules may have been passed prior 
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to June 25, they did not come into force 
until they were published in the official 
Gazette in accordance with s. 18, Bar 
Councils Act. Section 18 is in the following 
terms: 

“All rules made under this Act shall be published 
in the Local Official Gazette of the province, or of 
each Province, as the case may be, in which the 


High Court by which or with whose sanction the 
rules are made exercises jurisdiction,” 


The contention of the applicants is that 
since the provisions of s. 18 are mandatory, 
no rules passed under s. 6, Bar Councils 
Act, can come into force until they are 
published inthe local official Gazette. In 
our view this contention is untenable. Had 
the legislature intended that rules framed 
under s. 6 (2), Bar Councils Act, should not 
come into force until the publication of 
these rules in the local official Gazette, it 
would have said so in specific terms. ‘he 
applicants ask the Tribunal to read into 
s. 18, Bar Councils Act, a provision which 
is pot there. They were unable to suggest 
any sufficient reason for so extend- 
ing the perfectly plain and simple 
provisions of the section. Learned Counsel 
for the Bar Council, who appeared before 
the Tribunal and was allowed to address 
the Tribunal in the capacity of amicus 
curie, contended that wherever the legis- 
lature intended that rules made under 
statutcry enactments should be published 
before they come into force, it has made 
special provision to that effect. In support 
of his argument he referred tos, 79, sub- 
s. (3), Provincial Insolvency Act. By this 
sub-section it is declared that all rules 
made under thissection shall be published 
in the Gazette of India or in the local official 
Gazette, as the case may be, and shall, on 
such publication, have effect as if enacted in 
this Act. -The intention of the legislature 
clearly was that publication should be a con- 
dition precedent to the rules coming into 
effect. Thus the words “on such publication” 
are inserted in the sub-section. No such 
words, however, appear to s, 18, Bar Councils 
Act. Learned Counsel for the Bar Council 
referred further in this connection to the 
Guardians and Wards Act, s. 50, sub- 
s. (2). In this section it is enacted in 
specific terms that certain rules shall not 


-have effect until they have been approved 


by the Local Government and published in 
the official Gazette. It seems to us that 
one of the grounds on whicha statutory 
tule or a bye-law may be treated as ultra 
vires is that it has not been made 
sanctioned and published in the manner 
prescribed by the statute which authoriseg 
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the making of that rule (See Craies on 
Statute Law, p. 266). Section 18, Bar 
Councils Act, provides that all rules made 
under this Act shall be published in 
the local official Gazette of the province 
in which the High Court, by which or 
with whose sanction the rules are made, 
exercises jurisdiction. It provides only for 
the manner ofthe publication of the rules 
but in our opinion l 
publication of these rules in the local 
official Gazette a condition precedent to 
their coming into force. 

We are satisfied that thereis no force 
in the contention of the applicants that the 
rules under which the Bar Council elec- 
tions were held and which were published 
on July 14, 1934, did not come into opera- 
tion until that date. f 

Learned Counsel for the Bar Council was 
requested to file an affidavit to prove that 
the new ruleshad been framed and passed 
in accordance with the provisions of 5, 6, 
sub-s. 2, Bar Councils Act. According to 
this affidavit the rules were passed by the 
Bar Councilon February 18, 1934. The 
rules were submitted in accordance with 
the above sub-section to the High Court on 
February 27, 1934. The rules were ap- 
proved by the High Court and approval 
was intimated by letters dated March 29, 
1934. Learned Counsel for the applicants 
contended that the Bar Council in framing 
the new rules had not observed the provi- 
gions of s., 6, sub-s. (2) of the Act and 
therefore, these rules were invalid and the 
election held under the rules was null and 
void. From the affidavit filed by Mr. 
Kamla Kant Varma ib appears that the 
Bar Council appointed a sub-committee 
to frame the rules under sub-s. (z), 8. 6, 
Bar Councils Act. The sub-committee 
reported in due course and the rules 
suggested by them were passed by the 
Bar Counci). Thereafter these rules 
obtained the sanction of the High Court. 
The contention of Learned Counsel for the 
applicants was that, inasmuch as the rules 
were not again passed by the Bar Council 
after they had received the sanction of the 
High Court, the provisions of sub-s. (2), 
s. 6had not been strictly complied with. 
It istrue that the Bar Council had ap- 
proved of the rules before they received 
the sanction of the High Court. We are 
satisfied, however, that there was sub- 
stantial compliance with the provisions 
of the Act though the procedure enjoined 
in the section was not strictly followed as 
jt should certainly have been, The 
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omission on the part of the Bar Council, 
which is a statutory body strictly to follow 
the provisions of the law as laid down in 
8.6 (2) is no doubt to be regretted, but in 
our opinion it does not amount toan 
illegality. It is no more than an irregularity 
and it has not been shown to us that that 
irregularity has in any manner prejudiced 
the applicants. 

We hold, therefore, for reasons above 
given, that the rules under which the 
Bar Council. elections were held, were 
passed in accordance with the provisions of 
the statute and that they were in force at 
the time when the elections were held. 

We now proceed to consider the other 
grounds upon which the validity of the 
election is challenged in the application of 
Mr. Baleshwari Prasad. He has contended 
in the first place that the election is invalid 
in respect that r. 21) framed by the Bar 
Council was not complied with, secondly, 
that r. 4 (1) framed hy the Bar Council 
was not complied with. The Chairman 
of the Bar Council, itis alleged, did not 
publish any notice in the local official 
Gazette calling for nomination by Advocates; 
the only notice published in the Gazette was 
in the issue of April 21, 1934, fixing dates 
for nomination and election. Thirdly, it is 
alleged that many Advocates who were on 
the rolls of the Advocates of the High Court 
were practising in Oudh, Delhi, Ajmere 
and Native States and that no notice was 
sent to the District Judge or Bar As- 
sociations of these places as required 
by r.1. No nomination form or list was 
sent out to these places, although ballot 
papers weresent. Fourthly, it is objected 
that whilst according to r. 4 (1) of the 
Rules any Advocate was entitled to nomi- 
nate an Advocate who was on the rolls 
on the date fixed for nomination, that is, 
July 8, 1934, he could, in fact, nominate 
under r. 2 (1) only those Advocates who 
were enrolled two and a half months before 
the elections aod whose names were en- 
tered inthe list. Fifthly, the proceedings 
were irregular as certain nomination papers 
were not received by post and were not 
handed over personally and that they 
were, therefore, it was argued, invalid and 
should have been rejected; the contention 
being that the words “delivered by hand” 
meant “delivered personally.’ Sixthly, it 
was argued that certain nomination papers 
were not received in envelopes bearing on 
the outside the words “Bar Council No- 
mination” and that these nomination 
papers were invalid and should have been 
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rejected. Seventhly, it was objected that 
the votes of Advocates who were in 
Government State Service should not have 
been counted, as during the period of 
their service they were technically outside 
the jurisdiction of the High Court and not 
entitled as of right to practice in the 
High Court, Eighthly, it was contended 
that certain directions printed in 
ballot papers were misleading and contrary 
to the rules and this irregularity invalidated 
the election. i 

We consider it quite unnecessary to deal 
with all these objections to the validity 
of the Bar Council election individually. 


None were admitted by the Bar Council. 


or supported with evidence by the appli- 
cant. It may well be that there were certain 
irregularities in the conduct of the Bar 
Council election. But before a Court will 
set aside an election because of any or 
all of these irregularities it must be 
Satisfied that the election was not an elec- 
tion in substance conducted under exist- 
ing election law according to the rules 
framed for the holding of the election. The 
law upon this matter has been clearly 
laid down in Woodward v. Sarsons (1) 
and Islington case (2). Commenting upon 
the first case Rogersin Vol. 2 of his book 
on the Law of Elections states: 

“Asa rule it may be said that to whatever 
extent the provisions of an Act of Parliament are 
violated even wilfully, if it does not enact that 


the consequences of those acts void the election 
the election will not be invalidated.” 


In the Islington case (2) Kennedy and 
Darling, JJ., stated: 

“Our opinion isthat an election ought not to be 
held void by reason of transgressions of the law 
committed without any corrupt motive by the 
returning officer or his subordinates in the con- 
duct of an election where the Court is satisfied 
that the election was made in substance con- 
ducted under the existing law, and that the re- 
sult of the election, that is, the success of the 
one candidate, over the other, was not, and 
could | not have been affected -by those transgres- 
sions.” 


Now learned Coupsel for Mr. Balesh- 
wari Prasad has failed completely to show 
that any of the irregularities which are 
set forth in the application were commit- 
ted with any corrupt motive or that they 
could possibly have affected the result of 
the election. To take as an example one 
of the alleged irregularities. Learned 
Counsel contended that certain Advocates 
who were on the rolls as a result of the 


(i), (1875) 10 O. P. 733; 44 L, J. O. P. 293; 32 L. 
(2) (1901) 5 O'm. & H, 125. : x 
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ruļles passed by the Bar Council and 
the fixing of the dates for ‘nomination 
and election were not eligible for nomina- 
tion, nor could they nominate or vote at 
the election. He referred to those Advo- 
cates whose names were placed upon the 
rolls after the notice in regard to no- 
mination and holding of the election. His 
complaint was that as a result of the rules 
passed by the Bar Council, Advocates 
enrolled between May 15, 1934, and 
August 7, 1934, could not vote, nor could 
any other Advocate nominate or vote for 
them. It is inevitable in the very nature 
of things that a certain number of Advocates 
who may beon the rolls at the time of 
the election cannot be nominated where 
the names are placed upon the rolls after 
the date fixed for final nomination. Be 
that as-it may, it appears from the 
affidavit filed by the Bar Oouncil that 
only two gentlemen were enrolled as 
Advocates during this period and we 
can hardly believe that a responsible body 
like that of a professional electorate 
would nominate or elect to the Bar Council 
Advocates whose total period of professional 
life was not more than two months or go, 
or that the exclusion of these two Advo- 
cates from the election could legitimately 
be treated by a professional electorate 
like that of the Advocates as a grievance. 
It cannot be seriously contended that the 
fact that these two Advocates could not be 
nominated or could not nominate or vote 
themselves, had any effect at all upon 
the result of the Bar Council election. 
We are satisfied that none of the 
irregularities referred toin Mr. Baleshwari 
Prasad’s application, assuming that there 
were these irregularities, had any effect, or 
could have any effect, upon the result of 
the Bar Council election. In the result 
we dismiss both applications. k 
We take this opportunity of directing 
the attention of the Bar Council to the 
necessity of re-considering and re-framing 
many of the rules which they have passed 
under s. 6, Bar Councils Act. We speci- 
ally direct their attention to the fact that 
there is no provisicn in these rules limit- 
ing the time within which an application 


-for the setting aside of an election may 


be filed. This is, in our opinion, a grave 
omission which should be remedied before 
the next ‘Bar Council election. 

We would further direct the attention 
of the Bar Council to the misleading 
heading of the notification of the new 
rules published in the local Gazette of ` 
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July 14, 1934. - The notification is headed 
as follows: “In accordance with r. 3, 
Bar Councils Act, No. XXXVIII of 1926, it 
is hereby notified,” etc. There is no “r. 3” 
of the Bar Councils Act and weare ata 
loss to understand how the notification 
should have been so inaccurate. 

In conclusion, we must state that the 
Bar Councils themselves are responsible 
in no small measure for these proceedings 
in which it is sought to have the Bar 
Council election set aside. Quite clearly 
they have failed to comply strictly with 
the. letter not only of the Bar Councils 
Act butof rules which they have framed 
in pursuance of the power conferred upon 
them by the Act. Had they 
. strictly with the provisions of the Act and 
with tbeir rules, the election would never 
have been challenged as it has keen by 
the applicants. We are clearly of the 
opinion that the new rales should have 
been published long before July 14. 
We are further of the opinion that the 


notification in the Gazette of April 21 
should Have been framed with strict 
accuracy. We are frankly astonished 


that in the framing oftheir rules and in 
the conduct of the election the Bar Coun- 
cil should have been so slack and slipshod 
in their methods as to provide the appli- 
cants with the grounds for preferring 
these applications. In our opinion it is 
incumbent upona statutory body to strict- 
ly follow the law to which it owes its 
creation and existence and the rules wbich 
are framed in accordance with the statute 
creating it and defining its powers and 
duties. This is, in our opinion, all the 
more incumbent in the case of a learned 
and professional body like the Bar 
Council, which must be presumed to 
know the law and its implications. 

Attheend of the arguments learned 
Counsel forthe Bar Council asked for 
costs. Weare not disposed to allow any 
costs in view of our observations in regard 
to the unsatisfactory character of the rules 
and the irregularities committed by the 
Bar Council, some of which, though not 
fatal ‘to the election which has been held, 
seems to us to be grave. 

D. Application dismissed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 264 of 1932 
November 19, 1934 


MITTER, J. 
SURENDRA NATH SAHA AND oTHERS 
— APPELLANTS 
Versus 
HARENDRA KUMAR SAHA ano OTBERS 
— RESPONDENTS 
Easement—Public right of way—Claim of, over 
land of private owner—Evidence necessary to estab- 
lish claim—Mere fact of long user, tf suffictent— 


One of the terminili in private land—Value as evi- 
dence—Dedication in past—Inference of fact—Civil 
Procedure Code (Act V of 1908), O. I,r. 8—Repre- 
sentative suit with leave of Court—Substitution, if 
necessary, 

When a public right of way isclaimed over lands 
belonging to a private owner it is wrong to deal 
with the evidence in compartments It is not legi- 
timate to presume from long user an intention to 
dedicate and then eximine the evidence adduced on 
behalf of the private owner and tosee if the said 
presumption has been rebutted by him The evidence 
must be examined as a whole and the inference 
either in favour of or against the dedication must 
be drawn. Dedication should not be inferred from - 
the mere fact of long user. Some additional evi- 
dence will be necessary to support the claim of the 
public and the fact that cul de sac has Leen main- 
tained and repaired at public expense would be a 
very cogent piece of evicence. The fact that a 
passage leading from a public place does not stcp 
at the land of the private owner but procecds further 
to a great distance, would be an important factor in 
support ofthe claim of the public, especially when 
it is not shown that the pathway has terminated in 
private grounds To hold that a long khal, which 
begins from a public channel and extends for miles 
can be regarded as a matterof law to be a private 
boatway or a boalway restricted only tothe use of 
a class of persons andover which the public would 
have inno circumstances a right of passage, simply 
because it is not proved that the other terminus is 
at a public place would in Bengal lead to serious 
consequences, The fact that one of the terminii is 
on private land isa circumstance, and it may be an 
important circumstance, to be takeninto considera- 
tion by the Court of fact and when it has taken 
that into consideration and on theevidence has come 
to the conclusion that there has been in the pasta 
dedication, the inference drawn by it is an inference 
of fact. [p. 228, cols, 1 & 2 J 

No substitution is necessary in a*representative 
suit instituted with the permission of the. Court 
under O. I,r 8, Civil Procedure Code. It is essen- 
tial in these matters to have regard tothe nature 
of the suit and the nature of the right sought to be en- 
forced. Wali Mohamad v. Barkhurdar (4), Rup 
Chand v. Bunyad Ali (5), Ram Dayal v. Mahomed 
Raju Sahib (6), Udmi v. Hira (7) and Afzal-un-nissa 
v. Fayaz-ud-din (š), dissented from. [p, 227, col. 1j 

O. A. from an appellate decree of the Sub- 
Judge, First Court, Faridpur, dated June 


30, 1931. 


Messrs. Brojolal Chakraburty, Amarendra 
Nath Bose and Rajendra Bhusan Baksi, for 
the Appellants. . 

Mr. Bijan Kumar Mukherjee, for the Res- 
pondents. 
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Judgment.—This appeal is directed 
against the judgment and decree of the 
Subordinate Judge, First Court of Farid- 
> Pur which affirmed the decree of the Munsif, 

First Court of Goalundo. Four persons insti- 
tuted the suit for declaration that the 
portion of the khal, which is the subject- 
matter of the suit is a part of a public 
water passage and for injunction to restrain 
the defendants from obstructing the same, 
The suit was instituted by the said persons 
on behalf of the public. They applied for 
and were given the permission to sue on 
behalf of the public under the provisions of 
O, I, r. 8, Civil Procedure Ccde. 

It is admitted that the khal flows ina 
westerly direction from the Pachuria River, 
tributary of the River Padma, passes over 
Dag No. 32], which belongsto the Secre- 
tary of State, then over Dag No. 303, which 
belongs to the contesting. defendant, then 
over Dag No. 299 which: belongs to one 
Sorojendra Shaha, and goes to along dis- 
tance towards the west. The plaintiffs case is 
that it extends many miles towards the west 
and terminates in a beel called the 
Singer Beel. The water course over Dag 
Nos, 321 and 303 is the subject-matter of 
the suit as the obstruction has been placed 
in Dag No. 303. The Commissioner who was 
appointed for local investigation has not 
shown on his map the course of the 
whole khal. He has shown that it takes 
its rise from the Pachuria -River, admit- 
tedly a public channel, near Dag No, 
321, passes over the defendants’ lands 
(Dag Nos. 32i and 303) and that it ex- 
tends further westward. He has shown 
its course to about four miles further west 
of the defendants’ lands but has not shown 
on his map either the Singer Beel or the 
course of the khai thereto, possibly because 
none of the parties desired him to go 
further down, In the Record of Rights 
prepared uncer Ch. X, of the Bengal Act 
and finally published about 20 years be- 
. fore the suit Dags Nos. 303 and 321 have 
been recorded in the ownership of the 
contesting defendant and the Secretary of 
State respectively, but in respect of- both 
of them the record is that the members 
of the public have aright of boat-passage. 


This record has remained unchallenged and - 


the Secretary of State who has been made 
a defendant also does not contest -the 
plaintifs claim, The existence of the 
khal for over 40 years is admitted by the 
contesting defendant-appellant, but his 
case is that the disputed portion of the 


khal is a private water-passage belonging 
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to him, primarily intended for access to 
his Hat known as the Pachuria Hat which 
is on a part of Dag No. 303 and adjoining 
plots, and that boats that passed over 
Dag .No. 303 had to pay to him and his 
ijardars tolls for passage. Both the Courts 
below however on a detailed examination 
of the evidence have come to the conclusion 
that members of the public have been 
using the whcle of the khal as of right 
for a very long period, and that, the con- 
testing defendant’s case about the col- 
lection of tolls is false. The learned Sub- 
ordinate Judge has placed reliance mainly 
on the following facts: f 

(i) Entry in the Record of Rights, re- 
cording Dag No. 303 asa part of a public 
highway, (ti) user by the public for a long 
time, (it) falsity of the defendant's case 
as to the levy of tolls, (iv). findings in a 
judgment of competent jurisdiction in a 
suit instituted on behalf of. the public 
against the contesting defendant for esta- 
blishment of a public highway over Dag 
"No. 302 belonging to the defendant, (v) 
the terminus of the ihal in‘ the east in a 
public highway, e. g, the Pachuria River 
and (vi) the length of the khal, it is a 
long one which passes over the defendant's 
land, and goes beyond to the west to a 
length of § or 4 miles at least. 


He has come to the conclusion that there 
was an intention to dedicate Dag No. 303 
asa public passage and that it was so 
dedicated. Other contentions raised by the 
contesting defendant, one of them being 
that the suit was not maintainable as no 
special damage has been alleged 
or proved by the plaintiffs, have 
been negatived by the learned Subordinate 
-Judge, and nothing has been said before 
me with regard to them. The only point 
that the defendant-appellant urges before 
me is that the learned Subordinate Judge 
has erred in law in inferring an intention 
to dedicate, inasmuch as it has not been 
proved that the khal terminates at a public 
place on the west. Put shortly his conten- 


tion is, that as 


“ ic rig means a right to the publia 
of APA A NE place to another Babka 
place,” _ 

there is no scope in law for inferriag an 
intention on the part of the owner of the 
land to dedicate it as a public highway, 
when itis not proved that both the terminit 
are public places. La support of this con- 
-tention reliance has been placed on certain |< 
observations of Kay, J„ in Bourke y., Davia ` 
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‘(1) at p. 121# and of Lord Dunedin in 
-Folkstone Corporation v. Brockman (2) at 
p. 375. Reliance has also been placed 
on three passages to be found at pp. 235, 
238 and 241 in Peacock on Easements. 

Before dealing with this question it is 
necessary to decide a preliminary objection 
raised by the respondents as to the com- 
petency of the appeal. It appears that 
after presentation of the appeal to this 
Court one of the four persons who got 
-permission to sue on behalf of the public, 
namely Uma Charan Sahə, died. No 
attempt was made to substitute his legal 
representatives within 90 days of his death, 
-but some time later an application was 
put in on behalf of the defendant-appellant 
to set aside the abatement against his 
legal representatives and to bring them 
on the record. On this application a rule 
was issued but that rule was ultimately 
discharged. On these facts it is contended 
on behalfof the respondents that as a joint 
decree has been passed in favour of four 
plaintiffs, the appeal cannot proceed at all 
in the absence of the legal representatives 
of the said deceased plaintiff. At the 
-hearing an application has been put in 
on behalf of the appellant Stating that as 
-the suit has been instituted by the plaintifis 
in a representative capacity no substitution 
of his legal representatives is necessary 
and praying that the memorandum of appeal 
may be amended by simply noting the 
death of Uma Charan Saha. : 

In the course of the argument on the 
preliminary point I indicated that if sub- 
stitution of his legal representatives is not 
required under the law a misconceived 
application for substitution or a miscon- 
ceived application to set aside an imaginary 
abatement would not affect the defendant- 
appeliant’s appeal. Dr. Mukherjee, the 
respondents’ Advocate very properly and 
with his usual and characteristic fairness 
accepted this position. The broad question, 
namely, whether substitution of the legal 
representatives of such a plaintiff is neces- 
sary, was accordingly argued before me. 
On this precise point there is, so far as 
T have been able to ascertain, no decision 
of this Oourt and the decisions of the 
High Courts are conflicting. The earlier 
decisions of the Lahore High Court lay 


yP (18£0) d4 Ch. D 11C; 33W R 167; 62 L T 


(2) (1914) A O 338; 83 LJ KB 745;78 J P 273: 
110 L T844;30 TLR 297. 
_ * Page of (1890) 44 Oh. D.—[Ed] mmm 
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down that no substitution is necessary and 
that the appeal would not be incompetent 
(see forinstance Rahim Bukhsh v. Channan 
Din (3). The later decisions of the same 
Court, however, do not lay down the rule 
in such an unqualified form. In them a 
distinction is drawn between (a) the persons 
who get the permission from Court to sue 
op behalf of a class under para. 1, O. I, 
r. 8 or who are made parties on their 
application under the provisions, of para. 2, 
O. I, r, 8, and (b) the rest of the class. 
It is said that on the death of any one 
falling within class (a) substitution must 
be made and in defaulttbe appeal would 
be incompetent, but if a person of class 
(b) is put on the record, that is if his 
name finds a place on the record as res- 
pondent, although he did not apply to be 
made a party to the suit according to 
para. 2, O. I, r. & and thereafter dies, 
the defendant-appellant need not take 


-notice of his death and his appeal would 


proceed. The reason for this distinction is 
cought to be based on the fact that per- 
sons falling within class (a) but not those 
falling in class (6) are parties to the suit 
and all the consequences for non-substitu- 
tion of their legal representatives would 
ensue: Walt Mahamad v. Barkhurdar (4), 
Rup Chand v. Bunyad Ali (5) explaining 
Ram Dayal v. Mahammad Raju Sahib (6) 
and Udmiv. Hira (7): See also: Afzal-un- 
nisa v. Fayazuddin (8). 

The Madras High Court is, however, in- 
clined to the view that in no case sub- 
stitution is necessary: Venkatakrishna 
Reddi Srinivasachariar (9) and Mahomed 
Kanni v, Naina (10). Jn the last mentioned 
case the point does not seem to have 
been argued and the learned Judge merely 
agreed with the concession made by the 
Advocate. I am, however, not inclined to 
agree with the later decisions of the 
Lahore High Court and in my judgment 
no substitution is necessary in a represent» 


(3) 55 Ind. Cas, 210; A I R 1921 Lah. 390; 4 Lah, 
LJ 511. 


(4)5 Lah., 429; 86 Ind. Cas 532; A IR 1925 Lah, 
124; 6 Lah. L J 360; 1 Lah. Cas, 4&2. 

(5) 5 Lah, 432n. 

(6151 Ind. Cas. 437; A I R1919 Lah. 273; 46PR 
1919. 


(7) 1 Lah, 582; 60 Ind. Cas 111; A I R 1920Lah. 
33~; 2 Lah LJ 762. 

(8) 13 Lah. 195; 132 Ind. Cas. 657; AI R 1931 Lah, 
610; Ind. Rul. (1931) Lah. €41. - 

(9) 54 M 527; 313) Ind. Oas. 761; A I R 1931 Mad. 
452; (1931) M W N 353; Ind. Rul. (1931) Mad. 457; 61 
M L J135; 34 L W 214, 

(10) 54 M 770; 132 Ind, Oas. 289; 


A IR 1931 Mad 
520; 33 L 


W 604; 60M L J 659; Ind, Rul. (1931) Maq 
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ative suit instituted with the permission of 
the Court under O. I, r. 8. It is essential 
in these matters to have regard to the 
nature of the suit and the nature of right 
sought . to be enforced. To take 
an inslance: a claim may be based ona 
customary ight vested in the inhabitants 


of a village but the plaintiff may either- 


claim relief in his personal character for 
an infringement, violation or disturbance 
thereof or claim reliefon behalf of himself 
and all the other villagers. In the latter 
case all the villagers need not appear on 
the record but one or more of them may 
be authorised by the Court to represent the 
absent persons. Order I, r. 8, is a rule of 
convenience founded on the old Chancery 
practice established to prevent delay, 
expense and multiplication of suits to 
establish the same right. The scope ofa 
suit so instituted is in essence of a dif- 
ferent nature than that of a suit to enforce 
a claim based on a general right but in 
an individual or personal character. The 
person or persons derive their authority to 
represent the others of the class from the 
Court, and the Court can grant such au- 
thority to any person of the class. The 
decree passed in sucha suit binds all the 
members of the class. Before decree the 
persons so authorised may with leave 
withdraw from the suit but in such a 
contingency any member of the class who 
is not already on the record can intervene, 
apply to the Court for necessary authority 
and continue the suit. If a suit founded 
oo such a general right is instituted by 
Some on behalf of the class with no altern- 
ative prayer for relief in a personal 
character, a material defect in the per- 
mission granted under O. I, r.8, para. 1, 
or the absence of such permission would 
be a fatal defect to the suit. 


When such an authority to represent 
the class is conferred on more persons than 
one, they ina body represent the class: 
Abdul Hakim v. Abdul Gani (D. 
When one of such persons dies I do 
not see how his legal representatives can 
come in their rigbt of succession. If they 
fall within the class they can come only 
by obtaining the permission of the Court 
to represent the class or under the provi- 
sions of para. (2) of O.I,r, 8. Inthe case 
of death of one of such persons, where 
authority to represent the class has been 
conferred on more than one person, two 


` (12) 80 Ind, Oas, 26; A IR 1925 Cal 517, 
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possible views and two only can in my 
judgment be taken, namely, the surviving 
persons can go on with the suit or a fresh 
permission from the Court is neces- 
sary. The last mentioned position has 
been taken in the case of Venkatakrishna 
Reddi v. Srinivasachariar (9) and would 
seem to follow from the reasonings of 


Mukherjee, J., given in Abdul Hakim v. 


Abdul Gani /11). The legal representative 
of the deceased plaintiff does not come 
in unless the Court expressly conferred 
the power of representation on him and his 
heir. Iam, however, inclined to the view 
thaton the death of such a person the 
others who had been granted by the Court 
the authority to represent the class can 
go on and all that is requiredis that the 
Court should be apprised of his death, 
But it is not necessary for me to decide the 
question, for had I been able to persuade 
myself that the appeal is a sound one on 
the merits, I would have given the necessary 
permission to the defendant-appellant to 
have the surviving plaintifis on the record 
as representing the public. L may, how- 
ever, shortly state my reasons. No doubt 
a person authorized eo nomine under O. I, 
r. 8, para.1 is not strictly a bare trustee 
of the action. He himself has a boneficial 
interest in the action, for as a member of the 
class, and only as such he gets the advant- 
age of a favourable decree and is affected by 
an adverse one: see Kekewich, J., in 
Woolfe v. Van Boolen (12). But his position 
is certainly analogous to the position of a 
person who with others brings a suit with 
the sanction of the Advocate-General under 
the provisions of s. 92, Civil Procedure 
Code. Insuch a case Lord Dunedin has 
held in Anand Rao v. Ramdas (13) that- 
there is no defect in the suit and the- 
survivors can proceed with the same. In my 
judgment therefore the discharge of the 
rule for setting aside the fancied abatement ` 
of the suit as against the legal represent- 
atives of Uma Charan Saha cannot affect 
the competency of the appeal. 

Inow come to the merits of the appeal. 
As I have already indicated the only point 
urged beforeme by the appellant is that 
the learned Subordinate Judge has erred 
in law in presuming an intention to de- 
dicate the land in suit for public use, 
when it is not proved that -both the 
lerminit of the khal abut on public plases. 


(12) (1908) 94 L T 502. 

(13) 48 0493; 62 Ind. Cas.737; A IR1921 P O 
123; 481A 12; 13L W 318; (1921) M WN 24; 17 
NLR 37,260 WN 794, 30M LW T1440), -> 
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I may in the first place remark that when 
a public right of way is claimed over 
lands -belonging to a private owner itis 
wrong to deal with the evidence in com- 
partments. It is not legitimate to presume 
from long user an intention to dedicate and 
then examine the evidence adduced on 
behalf of the private owner and to see 


if the said presumption has- been rebut- - 


ted by him. The evidence must be examin- 
ed as-a whole and the inference either in 
favour of or against the dedication must be 
drawn.: Lord Kinnear, in Folkstone V: 
Brockman (2) at p. 354*. ; 
The argument of the learned Advocate 
for the appeilants proceeds mainly upon the 
proposition that a public highway implies 
a thoroughfare, that is, it must -begin from 
and end ina public place. This is usual 
in most cases but is not a sine qua non. 
There is no rule that a cul de suc cannot be 
a public highway. I do not see,if there 
is access from a public place at one end only, 
why a-pieceof ground could not be a public 
highway, if the evidence supports the case 
of its dedicationto public use. Some of the 
earlier cases in England no doubt proceed 
upon the view that both the terminii must 
be at public places, but since the decision 
in Bateman v. Black (14)the said view has 
not been subscribed to in England (see the 
- old cases collected in footnote (g), p. LI, 
Vol. 16 of Halsbury’s Laws of England). 
As I read the cases they lay down that in 
case of cul de sac, it would- be wrong for-the 
Court to draw the inference of dedication 
from the mere fact of long user, but the 
Gourt should require some additional evi- 
dence to support thecldim of the public 
and that the fact that cul de sac has been 
maintained and repaired at public expense 
wouldbe avery cogent piece of evidence. 
- The -fact that apassage leading froma 
public place does not stop at the land of the 
private owner but proceeds further toa 
great distance, as in the case before me, 
would be an important factor in support of 
the claim of the public, especially when it 
is not shown that the pathway has terminat- 
ed in private grounds. Tohold that a long 
khal, which begins from a public channel 
and extends for miles can be regarded as a 
matter of law to bea private boatway ora 
boatway restricted only to the useofa 
class of persons and over which the public 
would have in. no circumstances a right of 
passage, simply because it is not proved 
go) 2852) 18 Q B D870; 21 LIQ B 406,17 Jur 
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that the oiher terminus is ata publie 
place would in Bengal lead to serious 


consequences. To me it seems that the 
fact that one of the terminit is on private land 
is a circumstance, and it may be an im- 
portant circumstance, to be taken into 
consideration by the Court, of factand 
when it has taken that into 
consideration and on the evidence 
has come to the conclusion that there has 
been in the past a dedication, the inference 
drawn by it is an inference of fact. In 
Attorney-General v. Antrobus (15), Farewell, 
J., says : e - 
“Now the cases establish that a publie road is 
prima facie a road that leads from one public to an- 
other public place; eee per Lord Cranworth in 
Campbell v. Lang (16)and Young v. Cuthbertson (17) 
or as Holmes, L. J., suggests in Giants’ Causway case 
Freeman's Journal, 15th January 1898 there cannot 
prima facie be a right for the public to go to a 
place where the public have no right to be. But want 
of terminus ad quem is not essential to the 
legal existence of a pubJic road ; it is a question of 
evidénce in each case. But in no case has mere 
user by the public. without more been held sufficient.” 
In the case before me-the evidence of 
user is not the only evidence on which the 
learned Subordinate Judge has relied. I 
have already summarized that evidence’ 
and the conclusion arrived at by the learned 
-Subordinate Judge regarded as an infer-. 
ence on a question of fact is also correct. 
The cases cited by the learned Advocate for: 
the appellant namely, Bourke v. Davis (1) 
and Folkstone Corporation v. Brockman 
(2), have no application tothe facts of the 
case before me. In Bourke v. Davis (1), 
a public right of boating was claimed on be- 
half of the defendant on a portion of the river 
Mole, a small tributary of the river Thames 
between Cobhan Bridge and the dam of a 
paper mill. Kay, J., pointed out at p. 119*, ` 
of the report, that although the river Mole 
was a natural stream, its depth if the dam 
were removed, would not be sufficient even 
for a canoe to pass between the two 
bridges. Itsdepth was entirely artificial 
and upon it depended its capacity for 
boating purposes. It was in fact along 
pond and although at some points along its 
course a public road ran near it, the road 
at these places was fenced from the water 
course by posts and rails. It was never. 
used as a water way exceptfor the purpose 


of pleasure and recreation. 
The defendant who wes not aripa- 
rian owner had put in boats at the 


(15) (1905) 2 Ch, 188; 714 L J Oh. 599; 9L G R 1071; 
92 L T790, 


(16) (1853) 1 Macq, 451. 
(17) 1 Macq. 455, 
* Page of (1890) 44 Ch. D,—[Hd,] = 
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places for about eight years and had let 
them out for hire. In these circum- 
stances he refused to draw an inference 
of dedication. In Folkstone Corporation 
V. Brockman (2), the question of liability to 
repair a road was the question .at issue. 
There the road was made in 1827 by 
Jacob, Earl of Radnor, over lands of which 
he was a life-tenant. In 1835 the High- 
way Act was passed. ‘hereafter roads 
could not be dedicated so as tobe deemed 
public highways, reparable by the 
inhabitants at large, except in accordance 
with statutory requirements, which had not. 
been complied within the case. The user 
which was material, therefore, was that 
between 1827 and 1835 or 1836. The 
Earl of Radnor on completion of the 
road erected many houses abutting on it 
which he let out to tenants. The road was 
necessary for his lessees, their servants 
and trades people. The road was all 
along in the course of 80 years.repaired 
by the owner ofthe soil and never at public 
expense. . Jacob, Earl of Radnor, was .a 
life tenant and had no power to dedicate 
a right of way to the public. In 1825 his 
disability in this respect was removed by 
a private Act of Parliament so as to enable 
him “to allot and set out a component part 
of the ground for public squares, roads, 
streets, avenues, etc.,” but during the short 
. period from 1827 to 1836 he made no actual 
allotment for such purposes. In these 
circumstances it was held that the user did 
not lead to the inference of dedication to 
public use. Lord Kinnear, moreover, pointed 
out that the presumption of dedication 
from certain facts is not a presumption 
juris et de jure. In my judgment, there- 
fore, the decree made by the learned Sub- 
ordinate Judge is right and ought to be 
maintained. The appeal is accordingly 
dismissed with costs. Leave to appeal 


under the Letters Patent asked for is 
refused. 
N. Appeal dismissed. 
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Recording of confession four months after .arrest-> 
Conviction, if can be based on so-called confession, 

_ The most important evidence against the accused 
Aand Bin a murder case was the so called confession 
of A. It wasan exculpatory statement and was to 
the effect that he had started with B and others to 


cut wood for torches but had left them to dosome 


weeding when suddenly the deceased was attacked 
by the othersand was throttled with a rope by B and 
the body and 
burying it The confession which was recorded 
four months after arrest, was retracted subsequently : 

Held, that the confession could not be considered 
as against B because it was retracted and there was 
doubt about its genuineness, first asit was an ex- 
-culpatory statement rather than a confession, and 
secondly,as the so-called confession was not recorded 
until four months after A was produced. 

Held, also that as regards A, the so-called confes- 
sion was exculpatory as regards any major offence and 


was ofa nature that might possibly be made by an 


innocent person under comparatively light pressure 
and’ was not recorded until four months after his 
arrest and very grave doubts existed as to its 


gonuineness. 

Cr. ©. from an order of the Ad- 
ditional Sessions Judge, Peshawar, dated 
October 5, 1934. 

Sir Mohammad 
Appellants. 

Mr. Raja Singh, Government Advocate, 
for the Respondent. 

Judgment.—Khanizaman aged 30, a 
Tanauli of Dhanna in the Mansehra Tahsil 
and his one-time servant Ahmad aged 23, 
a Gujjar, have been convicted in the 
Court of the Additional Sessions Judge, 
Peshawar, for the murder on or about 
September 15, 1933, of one Faqir Mohammad 
who had recently taken up residence in 
that village. These two men and also 
Bostan, brother of Khanizaman had been 
committed upon a charge framed under 
s. 3C2-34, Indian Penal Code, whilst Musam- 
mat Basnura, widow of Faqir Mohammad 
had been committed along with them on 
a charge framed under s. 302-120-B, Indian 
Penal Code. The last two, however, have - 
been acquitted. Both the convicts appéal. ` 
and the sentences are before us for confir-, 
mation. ; 

The story put forward for the prosecution 
may be stated very briefly as follows: 

Fagir Mohammad and his wife Musam- 
come to the village 
about July 1933, and were living in a 
house belonging to Gul, an uncle of Khaniza- 
man. Op September 15, Faqir Mohammad 
left his house at the invitation of Ahmad 
who asked him to come and cut wood for 
torches along with Khanizaman and Bostan. 
Two men from a neighbouring village 
shortly afterwards saw him with Ahmad 
and Bostan going away from. the abadi, 
These two who had heen looking for stray 


Aurangzeb Khan, for the 
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cattle in the neighbourhood, put up for 
the night in the village and heard from 
Musammat Basnura that Faqir Mohammad 
did not return home. From this time 
Faqir Mohammad disappeared, but no one 
appears to have expressed any anxiety or 
to have been suspicious; Musammat Basnura 
states that Ahmad had told her that Fagir 
Mohammad had gone off to find work in 
Pakhli, a statement which she apparently 
accepted at the time. However, some 27 
days later Gul and his son Mirzaman were 
called to the house of Khanizaman by 
Ahmad; here Khanizaman asked for Gul’s 
-good offices in helping to arrange a mar- 
riage between himself and Musammat 
Basnura, Gul and his son pointed out 
that as Musammat Basnura was the wife 
of Fagir Mohammad, no such marriage 
could be contemplated and they left the 
house accordingly. On ‘the same day, 
however, the son Mirzaman was met by 
Ahmad who volunteered the information 
that in reality the proposed marriage was 
possible because Faqir Mohammad had 
‘been murdered by Khanizaman and Bostan. 
Mirzaman repeated this story to Gul who 
also questioned Ahmad who repeated the 
story and offered to point out the place 
where Fagir Mohammad's body was buried 
but it being late in the evening, they 
decided to go to it next morning. Gul and 
his son were taken before dawn by Ahmad 
to a forest in the Agror valley, where a 
decomposed body roughly buried was dis- 
‘govered. They collected many villagers 
‘Including the lambardar andthe chaukidar 
and called Musammat Basnura to the 
‘spot, It may be noted, however, that Ahmad 
had left the spot before any of these vil- 
lagers arrived. It is said that Musammat 
‘Basnura and cthers including the lambar- 
‘ dars were able to recognize the body by the 
clothing as that of Faqir Mohammad, after 
“which Musammat Basnura was sent with 
the village chaukidar to report the matter 
-to the Police. In her report she merely 
stated that a dead body had been dis- 
covered ‘by some villagers which from the 
‘clothing appeared to be that of her husband 
she added that he had had no enemies and 
“that she did not charge anybody for the 
present with his murder, The date on 
_which this report was made and therefore 
the date of the alleged discovery of the 
‘body was October 13, 1933. Investigation 
now started through the Political Moharrir 
Oghi, and it was found that Ahmad had 
disappeared. No progress appears to have 
been made at the investigation until he 
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was brought from tribal territory by the 
local lambardar possibly towards the end 
of November and no real headway was 
made until April 10, 1934, when Ahmad 
was taken before a Magistrate and made 
a statement which was recorded as a 
confession. On the strength of this con- 
fession supplemented by circumstantial 
evidence the case was instituted before an 
Honorary Magistrate in Mansehra, who 
committed the four persons already mention- 
ed. 

The most important evidence in the case 
is the so-called confession of Ahmad. It 
is in fact not a confession, but an exculpa- 
tory statement and is to the effect that he 
had started with Khanizaman, Bostan and 
Faqir Mohammad tocut wood for torches, 
but had left them to do some weeding 
when suddenly Faqir Mohammad was 
attacked by the other two and was throt- 
tled witha rope by Khanizaman. Khani- 
zaman and Bostan now forced him to help 
carry the body from the scene of this 
murder tothe forest in Agror where they 
made him bury it, threatening him with 
alike fate if he should reveal the 
facts. 

Gul and his son Mirzaman are the only 
witnesses who can give evidence of their 
story that they were called in by Khani- 
zaman to help arrange his marriage with 
Musammat Basnura, after which upon the 
same day Ahmad told them of the murder 
and on the following day showed them 
where the body was lying. 

Two men from a neighbouring village 
who have already heen mentioned in the 
summary of the prosecution story also 
appeared as witnesses, but their evidence 
was disbelieved by the learned Additional 
Sessions Judge, and we fully agree that 
no weight can be attached to it: they are 
mere chance witnesses from another village, 
they had not real occasion to speak to 
Musammat Basnura, one of them describes 
the clothing of Fagir Mohammad in a 
way which does not fit in with the rest 
of the prosecution story and the same man 
in his zez2l to give evidence, introduced 
the obvious aksurdity that Musammat 
Basnura told them they need not worry 
about Faqir Mohammad as he had been dis- 
posed of, 

The lambardar and another resident of 
the village who is the step-father and 
first cousin of Ahmad accused, gave evi- 
dence indicating that there had been some 
liaison between Musammat Basnura and 
Khanizaman and that this liaison had 
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become known to Faqir Mohammad; the 
lambardar adding that Khanizaman had 
asked him to persuade Paqir Mohammad 
to divorce the woman in consideration of a 
payment of Rs. 100. 

The body was examined at the spot 
where it had been discovered two days 
after ita discovery, namely, upon Octo- 
ber 15, 1933, by a Sub-Assistant Surgeon 
who found it to be in avery decomposed 
state. Tie, however, was able to see a 
shallow transverse groove 3 “x2” in extent 
on the upper portion of the left side of 
the neck and came tothe conclusion that 
death had been due to asphyxia caused 
by strangulation and that the strangula- 
tion had probably been done with a 
piece of twisted cloth rather than with a 
rope. The extent of decomposition noted 
by this Doctor is such as to render it 
‘surprising that he was able to give such 
a definite opinion as to the cause of 
death. After the Doctors examination 
the body appears to have been left at the 
spot until again disinterred by the Police 
on May 13, 1934, by which time the flesh 
and the clothes had turned to dust, though 
a trouser-string and a rosary were re- 
covered. 

Khanizaman at the trial pleaded not 
guilty and alleged that a false case had 
been got up owing to the enmity of his 
uncle Gul. He stated that he together 
with Gul and Mirzaman had jointly 
mortgaged some land in Rs. 1,000 and 
that he himself on receiving Rs. 500 had 
returned the mortgage deed although Gul 
and his son had not been paid. This 
allegation was supported by evidence of 
local prosecution witnesses, He further 
alleged that Gul wished to obtain Musammat 
Basnura either for himself or for his son 
Mirzaman. Ahmad also pleaded not guilty 
and retracted from the confession which 
he had made on April 10, 1934. He ad- 
mitted having made that confession, but 
stated that he had been persuaded to give 
it by Gul in order to protect that man’s 
_son Mohammad Zaman, who according to 
the evidence of the prosecution witnesses 
had been suspected along with the other 
accused at the commencement of the 
investigation. He admitted leaving the 


village for tribal territory, though he in- . 


dicated that this was merely to obtain work. 
No defence witnesses were produced. 

All four assessors considered that 
Khanizaman and Bostan had jointly com- 
mitted the murder with the assistance of 

Ahmad and that Musammat Basnura was 
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innocent of any conspiracy. The Additional : 
Sessions Judge who rightly considered that 
the retracted confession should not be 
used as against Bostan, considered that 
there was no evidence to implicate him and- 
acquitted him. 

Not only do we consider that the so- 
called confession should not be considered 
as against Khanizaman because it has been 
retracted, but we also have considerable 
doubt asto its genuine nature. In the first, 
place it is an exculpatory statement rather 
than a confession; according to it Ahmad 
took no part in the murder and was merely 
forced to assist in disposing of the body. 
Secondly, although Ahmad was produced 
by about the end of November, the _s0- 
called confession was not recorded until 
April 1934. 

In convicting Khanizaman the learned 
Additional Sessions Judge bas summarized 
the points against him as follows: 

(a) The retracted confession of Ahmad 
allied with the recovery of the body at 
Ahmad's instigation. 

(b) The attempts of Khanizaman to get 
Musammat Basnura a divorce, 

(e) His request to Gul to assist 
jn arranging a marriage after 
Mohammad had disappeared. 

(d) Evidence given by Kalandar Shah 
that his wife left him being annoyed 
because of his intimacy with Musammat 
Basnura. 

As already pointed out, the’ confession 
could carry no weight against Khanizaman, 
and although the trial Judge mentioned it 
as against Khanizaman, he had earlier 


him 
Faqir 


stated in his judgment that it could not 


þe relied upon. Once that confession is 
disregarded, we can find nothing to con- 
nect Khanizaman with the murder of Fagir 
Mohammad. The allegations of a liaison 
between him and Musammat Basnura do 
not appeal to us as being necessarily. true 
particularly as Musammat Basnura has 
since married another person. We are not 
prepared to accept the evidence of Gul 


and his son regarding Khanizaman’s re- 


quest for help in arranging a marriage. 
Gul is certainly at enmity with Khanizaman 
and there was noreason why Khanizaman 
should ask for his good offices, tp a 
Turning to the case of Ahmad, we note 


that even if his so-called confession be 


relied upon, it does not establish his com- 
plicity in a murder and at the most shows 
that he assisted in the disposal of the 
‘body of a murdered man. There is nothing 
except the allegation that he called Faqir 
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Mohammad on the day of the latter's dis- 
appearance, his own retracted confession 
and his own disappearance after the dis- 
covery of the body to connect him in any 
way with Fagir Mohammad’s disappearance. 
It is clear that we cannot maintain his 
‘conviction for murder, and in his 
case the only question is whether he is 
guilty of an offence under s. 20], Indian 
Penal Code. The main points against him 


Te: 
` (a) That be is said to have pointed out 
the body to Gul and Mirzaman; 

(b) That he absconded after doing 60, 
and 
That he made a confession in April 
1934, 

In connection with point (a) we note that 
it is only Gul and Mirzaman who alleged 
that Ahmad pointed out the body. Those 
two men called a Jarge number of villagers 
to the spot, but Abmad was not present 
when those villagers arrived; it is said 
that he had already absconded, We find 
it difficult to believe that Gul and his son 
would allow Ahmad to run away directly 
after he had pointed out the body to them. 
Moreover, we note that Musammat Basnura 
was sent with the chaukidar to report the 
discovery at the Police Station. ‘The two 
started long after the whole story told by 
Ahmad would have been repeated freely to 
everybody who came to the spot. It is 
impossible to believe that if that story was 
already being repeated, it would not have 
been mentioned in the first report. The 
theory of the prosecution appears to be 
that Musammat Basnura was in conspiracy 
and therefore concealedthe facts when 
- making the report, but this would not 
account for the chaukidar’s concurrence 
regarding which his own explanation that 
he was afraid Musammat Basnura would 
charge him with the murder is most unsa- 
tisfactory. We entertain considerable doubt 
as to the truth of the evidence given by 
Gul and his son, and we, therefore, enter- 
tain considerable doubt as to whether 
Ahmad was really the first person to point 
out the body. 

(b) There can be no doubt that Ahmad 
did leave the village and go to tribal 
territory. That he did so after pointing 
out the body rests solely upon the state- 
menis of Gul and his son. The possi- 
bility that he had leit for other reasons 
and that his absence was seized upon by 
those two is one which should not be over- 
looked. 

As regards point (ce) the so-called con- 
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fession is exculpatory as regards any 
major offence and is of a nature that 
might possibly be made by an innocent 
person under comparatively light pressure. 
Is was not recorded until more than four 
months after Ahmad’s arrest. We con- 
sider that very grave doubt exists as to 
whether it was genuine. 

We are thus brought to the ultimate 
conclusion that there is insufficient evidence 
to bring home a charge against Ahmad 
even under s. 20], Indian Penal Code. 
Our discussion of the case against him 
still further illustrates the weakness, or 
we might say the absence of any case 
against Khanizaman, We accept ihe ap- 
peals and acquit both Khanizaman and 
Ahmad directing that they be set at 
liberty. 

N. Appeals accepted. 





MADRAS HIGH GOURT 
Civil Appeal No. 213 of 1928 
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VARADACHARIAR AND BURN, JJ. 

NAGESWARA AYYAR—DEFENDANT— 

APPELLANT : 

g versus 

M, L. M. RAMANATHAN CHETTIAR 

AND ANOTHER—PLAINTIFFS— 

RESPONDENTS. 

Usurious Loans Act (X of 1918), s. 3 (2), sub-els. (a) 
(d)—Reasonable rate—Risk incurred—Usual terms at 
which creditor generally lends — Transaction, 
when can be said to be unfair—Compound interest 
—Transactions amongst Chetties—Provision that 
loan should be repaid within a year with compound 
interest at six monthly rests—Interference by Court— 
Propriety of. 

The provisions of sub-cl. (a) of cl. (2), s. 3, 
Usurious Loans Act, impose upon the Court the duty 
of coming to a conclusion as to what will be a 
reasonable rate of interest, having ragard to the risk 
incurred. It is very doubtful, if this will take in 
the usual terms at which the creditor has been in 
the habit of lending. But the very fact that very 
shortly prior to a loan, the creditor has lent to the 
Ist defendant and to his mother at 134 per cent, simple 
interest is some argument against the creditor's 
general assertion that he has been usually lending 
at the rate of interest provided for in the docu- 
ment in question, [p. 235, col. 2,] 

In finding whether a particular rate of interest is 
reasonable, each case must be dealt with on its own 
facts. [p. 236, col. 1.] 

It cannot be said that a transaction can be regard- 
ed as unfair within the meaning of sub-c], (d) of 
cl. (2), 8. 3, only if some moral blame-worthiness can 
be ascribed to the creditor, in the sense that he has 
tricked the debtor into entering into that bargain. 
The terms of cl. (d) show that taking undue ad- 
vantage of the position of the debtor will no doubt 
be one category of cases falling under that clause 
but the earlier words also show thatit is open to 
the Court to come to the conclusion that the transac- 
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tion is substantially unfair, by taking into account 
the circumstances materially affecting the parties at 
the time of the loan. [p. 236, col 1] 

Compound interest as such is not open to objec- 
tion and it is well known that transactions amongst 
Chetties, both when they are lenders and also when 
they T borrowers, carry compound interest. |p. 736, 
col. 2, 

A debtor ought not to invoke the aid of the Court 
in his favour, merely because by his own default in 
repaying the loan the amount has swelled consider- 
ably. In adocument providing for the re-payment 
of the loan within a year, itis extraordinary that there 
should be a provision for compound interest with six 
monthly rests. It-is only to this extent that the 
Court should interfere with the transaction: 
` Held on facts that the ends of justice will be metiby 
directing that compound interest at 18 per cent. per 
te shall be calculated with annual rests, [p. 236, 
col, 2. 


O. A. against the 
of the Subordinate 
* dated March 21, 192°, 
No. 70 of 1927. 

Messrs, S. Srinivasa Iyengar, K.S. 
Venkataramian and T.V. Ramiah, for tbe 
Appellant. 

. Messrs. T. M. Krishnaswami Iyer and T. 
M. Ramaswami Iyer, for the Respondents. 

Judgment.—This is an appeal 
by the mortgagor, against a decree for 
sale passed in the mortgagee’s suit. Only 
two points have been raised inthe appeal. 
One relates to an item of Rs. 7,000, which 
formed part of the consideration recited in 
the mortgage bond; the other question 
relates to the rate of interest. 

The first question formed the-subject 
of Issue No.6 and has been discussed 
pretty fully in para. 9 of the lower Court's 
judgment. Before the lower Court, the 
accounts showing a loan of Rs, 6,000 to 
the first defendant's mother were not 
available, as they were in the records of the 
High Court,in a pending appeal. The 
lst defendant did not deny the arrange- 
ment that the sum of Rs. 7,000 now claimed 
was to be utilised‘in discharge of the 
above debt due by his mother to the 
plaintiff. His only contention was that the 
plaintiff promised to satisfy him that such 
_a debt was really due from the mother 

by the production of the accounts, but 
that he had not done so. We are not pre- 
pared to accept his statement that he felt 
any doubt-about the truth of the mother's 


decree of the Court 
Judge of Madura, 
and madeinO, 8. 


indebtedness, though technically he is 
entitled to the proof of it by the pro- 
duction of the accounts. Whatever 


strength there was in this contention in 
the Court below, it has now been shown 
to be unfounded. The accounts have been 
called for from the records cf the other 
cuse and after their production, the ap- 
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pellant's learned Counsel .has not gone 
the length of denying the fact of the 
debt due by the mother to the plaintiff 
but merely raised a point that Rs. 2C0 or 
Ra. 300 out of the Re. 7,000 might have 
remained after the discharge of the mother's 
debt. No such point was raised before 
the Court below and there is an incid- 
ental statement in the evidence of 
P. W. No. 2 thatthe balance that remained 
after thé discharge of the mother's debt, 
was paid over to the first defendant. In 
these circumstances, we see no reason to 
differ from the conclusion arrived at by 
the lower Court on this point. 

The second question, as to interest, 
arises under the following circumstances. 
The mortgage deed Ex. A provides for re- 
payment of the principal in a year’s time, 
Interest was fixed at Re. 1-8-0 per cent. 
per mensem and was made payable once 
every six months. In default of payment 
of interest on the expiration of six months, 
the debtor agreed that the said amount 
of interest should be added to the principal 
and that he should pay compound in- 
terest on the aggregate amount calculated 
once every six months. There can be 
little doubt that the terms of the docu- 
ment were meant to provide that up to 
the date of payment, the debt shall carry 
compound interest at 18 per cent. per 
annum with six monthly rests. There isa 
clause at the end of the document which 
runs as follows: 

“Jpasmuch ag various other persons whom I 
approached for obtaining a loan for the purpose 
of effecting improvements in my villege and bringing 
them to a good state demanded a high rate of 
interest, and as there is stringency in the money „ 
market, I applied to you for a loan and you 
agreed to comply with my request in considera- 
tion of my interest, Hence I have of my fres will 
consented to the aforesaid rate of interest of 
Rupee one and annas eight and executed this 
mortgage bond”. 


The evidence of the plaintiff and his 


agent P. W. No.3 does not carry the story - 


as to the insertion of this clause very far. 
They only say that that clause was found 
in the draft prepared by their Vakil. There 
is some difference between the parties as 
to whether the draft was brought’ by the 
defendant himself or by the plaintiff and 
also whether the draft was returned to 
or not. But, we do not 
think anything turns upon that. We are 
certainly not prepared to believe the 
defendant's story that he did not read the 
document before he signed or that he was 
assured that this was a formal clause not 
intended to be enforced. But it is 
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significant that neither the plaintiff nor 
P. W. No. 3 says that any representation 
of the kind ımplied in this clause was 
made to either of them by the lst defend- 
ant. It is somewhat difficult to understand 
why the lst defendant should have gone out 
of his way to ask the lawyer, who drafted 
the document, to put in this clause, because, 
if anything, it is more to the interest of 
the plaintiff than to that of the defendant 
to have a clause of the kind. It is sug- 
gested that the lawyer, who drafted the 
document, might have put a question like 
that to the lst defendant and on receiving 
an answer from him in the affirmative, he 
might have putin that clause. We do 
not say that is not possible but we have 
no evidence of that kind. There is, however, 
some force in the respondents argument 
that itis not unlikely that the Ist defend- 
ant would have attempted to raise loans 
in other quarters and he must have ulti- 
mately agreed to these terms because he 
could not obtain loans elsewhere. There 
is the undisputed fact that there was a 
delay of amonth or two between the time 
when the loan was applied for and the 
time when the loan was ultimately 
advanced. Giving full effect to these con- 
siderations, there is no doubt that there 
is no basis for any suggestion of over- 
reaching by the creditor. 

Ifthe matter rested only upons.16 
of the Contract Act, there can be no doubt 
asto the answer. The case is, clearly 
covered by illustration (d)to ss. 16 which 
provides that if a- banker in view of the 
stringency of the money market declines 
to make the loan except at an unusual 
£? high rate of interest and a debtor accepts 
the loan on those terms,that is a transac- 
tion in the ordinary course of business 
and the contract cannot be said to be 
induced by undue influence. The question 
is whether under the terms of the 
Usurious Lcans Act (X of 1918) the posi- 
„tion is not different. : 


The preamble of Act X of 1918 shows 
that that legislation was introduced for 
the very purpose of giving the Court 
larger powers in dealing with matters of 
this kind. In certain cases prior to 1918, 
the Privy Council had held that in the ap- 
plication of s. 16 of the Indian Contract Act, 
Courts in India ought not to be guided by 
the rules adopted by the Court of Equity in 
England, so that the jurisdiction of Indian 
Courts prior to 1918 was very much more 
restricted than the jurisdiction of the Court 
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of Equity in England. In 1900 the English 
Money Lenders Act was passed and a ques- 
tion was raised with reference to its terms, 
whether that Act only conferred upon other 
Divisions of the High ‘Court and upon 
County Courts the same powers as were 
exercised by the Courts of Equity prior 
thereto or a wider jurisdiction and it was 
ultimately decided by the House of Lords 
in Samuel v. Newbold (1), that that Act was 
intended to confer a wider jurisdiction 
than was exercised by the Courts of Equity 
in England and this powerwas not limited 
by the restrictions observed in the earlier 
cases. It is with these precedents, before 
it that the Indian Legislature introduced 
this legislation in 1918, with the avowed 
object of conferring larger powers upon the 
Court, ; 

The terms of the Act show that two con- 
ditions must be satisfied before a debtor 
can claim relief under that Act, namely, 
that the interest is excessive and that the 
transaction is as between the parties thereto 
substantially unfair. In the case which was 
ultimately decided by the House of Lords 
in Samuel v. Newbould (t), there was con- 
siderable discussion as to the considera- 
tions with reference to which this question 
of the rate of interest being excessive was 
to be decided and in another case reported 
in Carringtons, Limited v. Smith (2), 
Channel], J., who was one of the learned 
Judges who decided the House of Lords 
case at an earlier stage, forcibly pointed out 
certain difficulties attending the decision 
of this question. The same matter was 
also raised before the House of Lords and 
it may be useful to refer to the observa- 
tions of one of the learned Lords in that 
connection. Atpage 473* in Samuel v. 
Newbould (1) Lord James observes : 

“What amounts to excessive interest is to be 
determined by the tribunal in each case, the ques- 
tion of risk being a material matter for considera- 
tion. When excessive interest is apparently establish- 
ed, any facts that tend to show that such excess does 
not render the contract ‘harsh and unconscionable’, 
should be proved in evidence by the lender. 
burden is on him”. 

At page 475* the same learned Lord adds: 

“The word ‘excessive’ applied to interest is, of 
course, a relative and elastic term, impossible of 
absolute definition. But we know the general rule 
of interest in commercial transactions and in loans 
on perfect security. We know the rate of interest 
juries are in the habit of giving in cases of adjidging 
damages. But in respect of ordinary loans, deviations 


(1) (1906) A 0461; 75 LJ Ch, 705; 95 L T 209; 22 
T LR 703 


(2) (1908) 1 KB 79,75 L J K B49: 93 L T779; 
54 W R424: 22 TL R109. 
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from these guides, dependent upon the facts of each 
case, must doubtless be expected and ought to be 
allowed, But such deviation must be reasonable in 
relation to facts,” : 

Difficulties of this kind have been pointed 
out in later English cases as well and some 
solution was found by Parliament, by the 
Amending Act of 1927, wherein it was 
provided that a provision for interest above 
48 per cent, is prima facie harsh and uncon- 
scionable and is sufficient to throw upon 
the creditor the burden of justifying it. See 
observations on this new Act in Reading 
Trust v. Spero (3). 


The Indian Legislature did not leave the 
matter in the condition in which it was in 
England before the Act of 1927, nor has it 
so far adopted the definite standard adopt- 
ed in England by the Amending Act of 
1927. It tried to furnish some guidance in 
the application of the Act, by a series of 
explanations inserted in sub-s. 2 of s.3 of 
the Act. Clause (a) of that sub-section pro- 
vides that ‘excessive’ means in excess of 
that which the Court deems to be reasona- 
ble, having regard to the risk incurred as 
it appeared or asit must be taken to have 
appeared to the creditors at the date of the 
loan. On behalf of the respondent, Mr. 
Krishnaswami Ayyar pointed out that in 
the application of this rule, Courts in India 
cannot proceed on the same basis as the 
Courts in England where it is easy enough 
to say what a commercial or reasonable 
rate of interest on loans will be and he 
pressed upon us the observations of the 
Privy Council in Sunder Mull v Satyakinker 
Sahana (4). Those observations were made 
in dealing with the question of the authority 
of a joint family manager or a widow, that 
is, a person with limited powers, to borrow 
loans at anexhorbitant rate of interest. In 
the ccurse of the judgment, their Lordships 
pointed out the ambiguity attending the 
use of the expression ‘commercial rate of 
interest’. But, even there, Viscount Sumner 
points out the difference, especially in 
dealing with cases of compound interest, 
between cases where it is at a moderate 
rate with infrequent rests and cases where 
compound interest is coupled with a high 
rate of interest and with frequent rests, and 
in the several cases cited to us by one side 
or the other, a clear distinction has been 


(3) (1930) 1K B 492; 99 LJ K B 186; 142L T 
361: 745 J 12;46T LR 117. 

(4) 7 Pat, 291; 108 Ind. Cas. 337; A IR 1928P O 
64: 26 A L J 364; 27L W 461: (1928) M W N 242; 
9 PL T 203; 54 MLJ 427,5 OWN 400;47 0 L 
J 403; 30 Bom. L R 793; 32 OW N 657; ILT 40 
Pat, 120 (P © 
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drawn between unsecured debts 
and secured debts, It is suff- 


cient to refer, amongst English cases, 
to the decision of the Court of Appeal in 
Salaman v. Blair & Blair v, Johnston (5). 
These considerations are crystallized by 
the Indian Legislature in sub-cls. (6) and (e) 
of cl. (2) of s. 3 of the Usurious Loans Act. 
Sub-clause (b) provides that in cases in 
which compound interest is charged, the 


Courts shall take into account the periods . 


at which it is calculated and sub-cl. (e) 
provides that in considering the question 
of risk, the Court shall take into account 
the presence or absence of security and 
the value thereof. 

Applying these considerations to the 
circumstances of this case, we find that 
even according to the mortgagee’s admis- 
sion, he had ample security and in the 
transactions between him and the debtor 
on a previous occasion, interest was charged 
only at 134 per cent. per annum, simple 


interest. In the transaction between him . 


and the lst defendant’s mother, the interest, 
was at the same rate and both of them“ 
were unsecured pro-ncte loans. In the 
mortgage loan contracted by the Ist defend- 
ant’s mother during his minority from the 
2nd defendant, the rate of interest was only 
9 percent. The plaintiff has not suggested 
that he insisted on a higher rate of interest 
by reason of any special risk involved in 
the loan, but only maintained that this is 
the usual rate at which he lends. As we 
have already pointed out, the provisions of 
sub-cl. (a) of cl. 2 impose upon the Court 
the duty (of coming to a conclusion as to 


what will be a reasonable rate of interest 
having regard to the risk incurred. It is” 


very doubtful, if that will take in the usual 
terms at which the creditor has been in the 
habit of lending. But the very fact that 
very shortly prior to this loan, the creditor 
has lent to the Ist defendant and to his 
mother at 134 per cent. simple interest is 
some argument against the creditor’s 
general assertion that he has been usually 
lending at the rate ofinterest provided for 
in this document. 


Several cases have been brought to our 
notice where Courts have in particular 
cases fixed particular rates of interest, as 
reasonable. They range from 12 per cent, 
to 40 per cent. We do not think it ig 
possible to draw anything like a 
general inference therefrom. After 
everyone of them emphasizes 


(5) (1911) 111 L T 426, 
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that each case must be dealt with on its own 
--facts. It is necessary to refer to two cases, 


namely, Nabin Chandra Deb v. Mi Robeya | 
v, Jagannath ` 


(6) and Durgawatikunwar 
Prasad (7) just for the purpose of pointing 
out thatthe head notes ofthese cases are 
misleading. They are not cases governed 
by the Usurious Loans Act, They do not, 
therefore, afford any guidance in the deci- 
sion of the present case, 


As already slated, another condition 
must be satisfied before reiief under the 
Act canbe claimed, namely, that the 


transaction is substantially unfair. The 
explanation to sub-cl. (b) of cl. 2 pro- 
vides that interest may of itselfbe suffi- 
cient evidence that the transaction was sub- 
stantially unfair. It will perhaps be too 
much in this case to say that the case falls 
within that explanation. But we do not 
agree with the learned Counsel for the res- 
pondent that a transaction can be regarded 
as unfair within the meaning of cl. (d) 
_ only if we can ascribe some moral blame- 

worthiness to thecreditor,in the sensethat 
hehas tricked the debtor intoentering into 
that bargain. The terms of cl. (d) show 
that taking undue advantage of the posi- 
tion of the debtor will no doubt be one 
category of cases falling under that 
clause butthe earlier words also show 
that it is open to the Court to come to 
the conclusion that the transaction is sub- 
stantially unfair, by taking into account 
the circumstances materially affecting the 
parties at the time of the loan. In this case, 
it isnot denied that the lst defendant - was 
at the time of Ex. A aged about 20. 
_ He had quite recently 
adoptive mother and obtained possession 
of hisadoptive father’s property by the 
aid ofan order of a Criminal Court 
s\ id44. So far ashis debts went, he had 
only a small amount-to pay to the plaint- 
iff and even allowing for his readiness to 
pay his adoptive mother’s debtto the 
plaintiff, he required in all only about 
Rs, 15,000 or Rs. 16,000 for these purposes. 
He borrows the balance of Rs. 18,000 
meeting the expenses of his family defray- 
ing the cost of repairs to be executed in the 
village and paying kists. Having regard 
to his ageat thetimeandthe fact that 
hehad also guarrelled with the only other 
elderly relation on the adoptive father’s 
side, he washardly very competent to come 


(8) 5 R619; 106 Ind. Cas.131; AI R 1923 Rang. 


`(T) 118 Ind. Oas. 663; A I R 1929 All, 680; Ind. 
Rul. (1923) All. 903; (1929) A LJ 1091. 
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to a proper conclusion as to the prudence 
or otherwise,of borrowing on these terms, 
merely for the purpose of affecting improve- 
ment in his village. The plaintiff stated 
that the Ist defendant's natural father 
came to him,along withthe Ist defend- 
ant, atthe time when this-loan was ar- 
ranged. The Ist defendant stated that that 
was not so, but on the other hand, he had 
quarrelled with his natural father even 
beforethe date of Ex. A. The learned 
Judge does not accept either version in 
the form put forward by each party, 
but he infers that hə must have had the 
benefit of his natural father’s advice in 
entering intothis transaction. All that we 
can say is, that, asa question of proba- 
bility, this inference is not by any 
means certain. Having regard to the fact 
that all the loans he had till then to dis- 
charge carried lower rates of interest, it is 
very doubtful if any manof worldly ex- 
perience could have advised this young boy 
to borrow on the terms contained in this 
document. We do not, therefore, think that 
the respondent's learned Counsel is right 
in contending that this case does not fall 
within the termsof the Act at all. 
Taking it that the circumstances of the 
case justify the exercise of the jurisdic- 
tion conferred by the Act, the question 
remains, what willbe the properorder to 
make? Numerous cases have pointed out 
that compound interest as such is not open 
to objection and it is well known that 
transactions amongst Chetties, both when 


they are lendersandalso whenthey are 
borrowers, carry compound interest. In 
this case the document provided for re- 


payment of money within a year and as 
pointed out by the Privy Councilin Lala 
Balla Mal v. Ahad Shah (8) a debtor 
ought rotto invoke the aid of the Court 
in his favour, merely because by his own 
default in repaying the Joan, the amount 
has swelled considerably. In a document 
providing for the repayment ofthe loan 
withina year, it seems extraordinary that 
there should be a provision for compound 
interest wilh siz-monthly rests. It is only 
to this extent that the transaction seems to 
us to call fcrinterference. Wethink the 
ends of justice will be met by directing 
that compound interest at 18 per cent 
per annum shall be calculated with annual 
rests. Subject to this variation, the decree 


(8) 35 ML J 614; 48 Ind. Oas.-1; 16A L J 905; 
124 P R 191°; 23 O W N 233; 25 M L T 55; 180 P 
W R1918; 29 O. `L J165; 1U P L R(P.C) 25; 21 
Bom. L R 558 (P O). N 


` 


`~ and probable cause; and (4) that 


1955- 
of the Court below will be confirmed. 
Bat we donot think this variation will 


justify us in depriving the respondent of ; 


his costs in the appeal. The appellant 


will, therefore, pay the respondent’s costs- 


of this appeal. 
AN, Decree confirmed. 


ee 
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Malicious _ prosecution— Suit for damages — 
Essentials to be proved by plaintiff—Held, on facts, 
that in prosecuting the plaintiff, defendant was not 
actuated by malice. 

In a suit to recover damages for malicious pro- 
secution, it is incumbent upon the plaintiff to 
prove: (1) that his prosecution was caused by the 
defendant; (2) that it resulted in hig acquittal; (3) 
that in prosecuting him the defendant acted without 
reasonable and probable cause; and (4) that in so 
doing he was actuated by malice: 

Held, on facts, that in prosecuting the plaintiff 
the defendant was not actuated by malice and hence 
the claim failed. 

F. O. A. against the decree of this Court 
on the Original Side in Civil Regular 
Suit No. 79-of 1934. 

Mr, K. N. Dangali, for the Appellant. 

Mr. B. R. Rao, for the Respondent. 

Page, C. J—This appeal is allowed. 
The suit was brought to recover damages 
for malicious prosecution. It was, there- 
fore, incumbent upon the plaintiff to 
prove: (1) that his prosecution was caused 
by the defendant; (2) that it resulted in 
his acquittal; (3) that in prosecuting him 
the defendant acted without reasonable 
in 80 
doing he was actuated by malice. 

The first two ingredients of the claim 
are not in dispute; but the defendant 
strenuously denied that in prosecuting 
the plaintiff he acted either without 
reasonable and probable cause or with 
malice. A decree has been passed in 
favour of the plaintiff for Rs. 235 and 
costs, Hence the appeal. Now, ou the 
issue whether the defendant at the time 
when he caused the plaintiff to be pro- 
secuted was acting with reasonable and 
probable cause, it is necessary to consider 
what information the defendant possessed, 
and whether having regard to the facts 
then in his possession he, as a reasonable 
man, might infer that the plaintiff was 
guilty of the offence-with which he -was 
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charged; namely, of acting in complicity 
with the defendant's nephew, Jehangir 
Singh, in fraudulently removing a motor 
lorry, within s. 424 of the Indian Penal 
Code. 

Jehangir Singh is the son of the 
defendant's brother, who died in India, 
leaving this boy without any means of 
subsistence in 1$25. Jehangir Singh then 
was about 14 years ofage. The defend- 
ant brought him over to Rangoon, fed 
him, clothed him and took care of 
him mo 

In March 1931, the defendant made up 
his mind to start the boy in business. 
He was then about 20 years of age. So 
he approached Messrs. McKenzie and Co., 
and entered into an arrangement with’ 
them-under which the defendant agreed 
to buy a motor lorry for Rs. 1,600, the 


-purchise price to be paid in instalments. 


The lorry, in the hire purchase agreement, 
was to stand in the name of the hoy. 
Why was it that this agreement was 
entered into? In the defendant’s own 
words; “I bought the lorry in his name 
that he might feel that the lorry was 
his, and that the business was his, and 
that he might .work hard”. As between 
the defendant and Jehangir Singh, the 
arrangement was that Jehangir Singh 
should pay back to his vucle the purchase 
price of the motor lorry out of the earnings 
from the lorry, and that when the pur- 
chase price had been fully paid, the lorry 
was to become the property of the nephew, 
The hire purchase agreement with Messrs. 
Mc Kenzie and Company was entered into 
on March 28, 1931. : 

Thereafter the uncle and_ the nephew 
continued to live together until September 
in that year. During this time the nephew 
was working the lorry, but he did not 
pay back to the uncle the sums which 
the uncle had advanced for his benefit. 
Indeed, the uncle had to provide further 
sums for the repair of the lorry. Jehangir 
said that he was making no profit out 
of this business, and it appears that in 
September the uncle and the nephew 
became somewhat estranged over the 
matter. Jehangir Singh, as is the wont 
of young men ofthe ,present day, having 
quarrelled with his uncle, left the house 
in high dudgeon; but he thought better 
of it and a short time afterwards returned 
to the house and continued to live with 
his uncle until December 1931. In Decem- 
ber Jehangir Singh left his uncle again, 
and went to live with the plaintiff, : 
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Now, who was the plaintiff? He had 
been an acquaintance of the defendant 
for about five years. The plaintiff, the 
defendant, and Jehangir were at one time 
all working under the same employer, 
the plaintiff and the defendant being 
carpenters, The plaintiff, at all material 
times, was earning, when in employment, 
Rs. 2-4 aday. It is not suggested at that 
time there wagany ill-will or unfriendliness 
between the plaintiff and the defendant, 
Jehangir Singh, however,—ingrate as he 
was—on leavinghis uncle made a report 
tc the Police against the uncle who had 
befriended him, tothe effect that he was 
in possession of a motor tyre belonging to 
Jehangir Singh, 

The evidence of the defendant upon 
this matter was accepted by the learned 
trial Judge, and there is no reason to 
suppose that it is not true. 
however, on coming to the defendant's 
house and searching it found no tyre 
there and refused to proceed with the 
case. Of course after that the relations 
between the defendant and his nephew 
changed. The vncle who had been 
paying Messrs. McKenzie and Company 
in order that Jehangir Singh should 
be in position to earn his livelihood, 
thought that the time had come for 
him to assert his right tothe lorry, and 
he brought against Jehangir Singh a 
declaratory suit in the High Court on 
January 30, 1932. Now, at that time 
there was a balance of Rs. 175 due to 
Messrs. Me Kenzie and Company under 
the hire purchase agreement, and the 
defendant, rightly appraising his nephew's 
character, thought that it was not im- 
probable that Jehangir would attempt to 
dispose of the lorry, and on February 
3, he applied for an interim injunction 
to restrain Jehangir Singh from selling 
or otherwise making away with the lorry. 
On February 4, a temporary injunction 
was issued. The prognosticatione of the 
defendant proved to be correct, because 
on the very day upon which the injunction 
was issued preventing him from dis- 
posing of this lorry, Jehangir purported 
to sell it to the plaintiff for Rs. 1,000; 
and on February 23, he filed objections 
to the plaintiff's application for an 
interim injunction upon the ground inter 
alia (as was stated in para. 6 of his 
objection) that “I have sold and transferred 
the said motor lorry to Meher Singh for 
a sum of Rs. 1,000 on February 2, 1932, 
and I am not owner or in possession of 
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the same now or after February 4, 
1932.” 

No doubt what had happened was that 
Jehangir Singh, getting wind of the 
interim injunction, had forthwith collected 
Rs. 175 somehow or other, had paid off 
Messrs. McKenzie and Company and had 
purported to transfer for Rs. 1,000 the 
title in this motor lorry to Meher Singh. 
The learned Advocate for the respondent 
pointed out that notice of the injunction 
was not seived upon Jehangir until 
Febiuary 15 or 16. It may be so, but I 
have no doubt whatever that this young 
man knew perfectly well everything that 
was taking place in connection with the 
case that had been filed against him by 
his uncle. 

Now, what. was the reasonable view for 
the defendant to take in these circum- 
stances? Heknew Meher Singh. He knew 
that it was extremely unlikely that Meher 
Singh would be in a position to find 
Rs. 1,6CO0 to purchase the lorry, He knew 
that his nephew after the quarrel in 
Decemter 1931, had gone hotfoot from 
his house to Meher Singh, and from that 
time had been living with him. He was 
informed that Meher Singh on the very 
day on which the injunction had been 
issued in the suit, had purported to pur- 
chase the motor lorry for Rs. 1,000. He 
knew that Meher Singh and, Jehangir 
Singh were living together at the time 
when Jehangir made the report to the. 
Police against him. Was it not reasonable 
that the defendant should infer from 
these facts that Meher Singh was in 
collusion with his nephew in an attempt 
to deprive the defendant of his right to 
the possession of the lorry? , 

In my opinion it was only natural and 
reasonable in the circumstances that the 
defendant should have come to this con- 
clusion. What did he do? After he 
became aware of Jehangir’s objections 
to the interim injunction, he applied that 
Meher Singh should be made a party 
defendant to the declaratory suit, and 
on March 4 he “carried the war into the 
enemy’s camp” by launching a criminal 
complaint under s. 24% of the Indian 
Penal Code against Meher Singh and 
Jehangir in the Magistrate’s Court. 

Having instituted his compldint, the 
defendant applied to the Magistrate for 
an order that the lorry should be impound- 
ed. The Magistrate, however, ordered that 
the lorry should be released, if Meher 
Singh produced two sureties for Rs, 1,000 
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each to the satisfaction of the bailiff. 
This he succeeded in doing, and the 


names, of the sureties were Chanam Ram . 


and Ganga Prasad. 

The defendant then applied to the 
Magistrate that the security bonds of 
these two sureties should be cancelled 
upon the ground that they were not 
sufficiently substantial persons to stand 
surety for Rs. 1,000. Was he not justified 
jn taking that course, having regard to 
the fact that neither of the sureties 
possessed any immovable property, that 
Chanam Ram, who was earning Rs. 125 
a month stated to the Magistrate that 
any money that he saved was sent away 
to India, and that Ganga Prasad not 
only possessed no property, but had a 
distress warrant for rent out against him. 
In these circumstances the Magistrate 
properly cancelled the security bonds, and 
ordered that the motor lorry should be 
retained in possession of the Court. 

In the event, however, Meher Singh 
was acquitted upon the ground that, in 
the Magistrate's opinion, there was not 
sufficient evidence that he was a party 
to a conspiracy with Jehangir to defraud 
the defendant, as alleged. But Jehangir 
was convicted by the Magistrate, although 
his conviction wassetaside on revision. 
Hence the present suit. 

As regards malice, the learned trial 
Judge came to the conclusion that in 
prosecuting the plaintiff the defendant 
“was actuated by malice because of the 
complaint that he had made as to the 
insufficiency of the security offered for 
the release of the motor lorry in the 
Magistrates Court. With all respect to 
the learned trial Judge, I cannot persuade 
myself that there is any reason to suppose 
that in prosecuting the plaintiff he was 
actuated by malice because he challenged 
the sufficiency of this security. It appears 
to me, as my learned brother has pointed 
out, that he was merely seeking thereby 
to prevent the disappearance of the 
lorry. 

In my opinion, with all respect, there 
was no evidence to justify the Courtin 
coming to the conclusion that in prosecut- 
ing the plaintiff the defendant was 
actuated by malice. Nor do I think the 
plaintiff succeeded in proving that in 
causing him to be prosecuted the defend- 
ant was acting without reasonable and 
probable cause. 

Any reasonable person situated as the 
defendant was would, I think, have 
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inferred, as he did from the facts in his 
poesassion, that Meher Singh was assisting 
Jehangir Singh in trying to deprive the 
defendant cf his right to the possession 
of this lorry. From the information in 
his possession, the defendant would 
inevitably conclude that Meher Singh was 
fully aware of the prcceedings that were 
on foot between the defendant and his 
nephew, and that he was prepared to join 
with Jehangir Singh in taking part ina 
bogus transaction under which the property 
in the lorry purported to pass to the 
plaintiff. i 

There is no evidence that the defendant 
was aware, a8 is alleged by the plaintif, 
that some time previous to the matters 
in dispute, the plaintiff had lent con- 
siderable sums of money to Jehangir, and 
that on February 2, Jehangir had mort- 
gaged the lorry to the plaintiff, It is 
unnecessary for the purpose of disposing 
of this case to consider the validity of 
these transactions, but, in my opinion, the 
course taken by the defendant in pro- 
secuting Meher Singh was one which in 
the circumstances he was amply justified 
in adopting, 

I should respectfully agree with the 
view at which the learned trial Judge 
arrived if I was of opinion that the defend- 
ant had reason to believe that Meher 
Singh was a bona fide- purchaser for 
value, and that he knew nothing of the 
situation that had arisen between the 
defendant and Jehangir Singh. 

But for the reasons that I have stated, 
in my opinion, the defendant was abund- 
antly justified in inferring from the 
information in his possession that Meher 
Singh knew what had taken place between 
the defendant and Jehangir Singh, and 
was prepared to join with Jehangir Singh 
in his endeavour to defraud the defendant 
of his rights in the lorry. , 

For these reasons, in my opinion, thè 
appeal must be allowed, and the decree 
of the trial Court set aside. The snit 
is dismissed, and the appellant is entitled 
to his costs in both Courts. 

Miya Bu, J.—I concur. 

N. Appeal allowed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 


Civil Appeal No. 77-9 of 1934 
March 9, 1935 


Mippieton,d.C. ano MIR Auman, A. J.C. 


MAZULLAH KHAN HAYAT KHAN— 
DETENDANT—A PPELLANT 


versus 
K.S. LATIF MUHAMMAD 
YAKUB KHAN AND OTHERS — RESPONDENTS 
. Punjab Tenancy Act (XVI of 1887), s. 77—Amount 
of rent due from lessee to lessor—Civil Court, if can 
determine—Lessee proceeding ex parte—Jurisdiction, 
if conferred on Court, 

A Civil Court is precluded from determining the 
amount of rent due from a lessee to a lessor by 9. 17, 
Punjab Tenancy Act. The mere fact thatthe lessee 
was proceeded against cx parte, and that as a wit- 
ness he admitted a certain sum to be due on this 
head, cannot possibly confer jurisdiction upon the 
Court which it would not otherwise possess. 


Mr. M. Muhammad Ghufran, for the Ap- 
pellant., 

Mr. Radha Kishan, for the Respondents. 

Judgment.—The plaintiffs leased a plot 
of agricultural land, which wewill call-A 
to Jiwansingh for a ‘period of seven years 
from Rabbi 1925 to Kharif 1931 at a rent 
of Rs. 4,000. per harvest (i. e., Rs. 8,000 
per annum). In the agreement between 
the parties there was a clause that in 
the event of non-payment of lease money, 
the plaintiffs would be empowered to take 


possession of plot B (including agricultur al 


land, houses and water mill) belonging to 
Jiwan Singh, and to consider themselves 
as the mortgagees thereof in respect of 
arrears of lease money. Jiwan Singh has 


died leaving two sons, Kishan Singh and . 


Amir Singh. Jiwan Siugh, before his death, 
sold some of theland in plot B to Hamid- 
ulla Khan, who gifted it to Sharifulla 
Khan, and Jiwan Singh also sold someof 
the houses in plot B to Mazulla Khan. 
The land and houses thus sold and gifted 
are now in possession of Sharifulla Khan 
and Mazulla Khan. 

The plaintifis brought a suit in a Civil 
.Court upon the basis of the leass contract. 
_ They “impleaded as defendants the sons 
` of .Jiwan Singh and the transferees from 
. Jiwan: Singh. They claimed that posses- 
sion of plot A had remained with the lessees 
until Rabbi 1932 and that a sum -of 
Rs. 13,674 is due to them as arrears of 
unpaid lease money, and they sued for 
possession of the whole of plot B- on the 
basis of their lease contract. The trial 
Court framed the following issues No. 1, 
Is a sum of Rs, 13,674 due to plaintiffs 
from defendants Nos. 1 and 2 on account 
pf balance of lease money for the period 
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_from Kharif 1930 to Rabbi 1932 ? O.P. 
< on plaintiffs Nos. 2. If so, are they 
according to the terms of the regis- 
tered lease deed of March 7, 1925 en- 
titled to the possession of the land, 
houses and water mill in question con- 
sidering the amount as mortgage money ? 
O. P. on plaintiffs. 3. Are plaintiffs not 
competent to bring this suit without first 
obtaining a decree for the balance of the 
lease money ? O. P. on defendants. 4. Is 
this suis cognizable by this Court? O. P. on 
plaintiffs. 

The sons of Jiwan Singh were proceeded 
against ex parte, but one of them appeared ' 
asa witness and asa witness admitted that 
the sum of Rs. 13,674 was still due from 
him and his brother on the basis of the lease. 
The trial Court held that asthere was no 
contest between the plaintiffs and the sons 
of Jiwan Singh, therefore issue No. 1 was 
unnecessary, and went so far as to lay down 
that evenifthe transferee defendants hed 
specifically contested thisissue, they could 
not have produced evidence upon the point. 
It decided this issue in favour of the plain- 
tiffa, finding that Rs. 13,674 was due to the 
plaintiffs. It decided issue No. 4 in the affir- 
mative onthe ground that the suit was not 
‘based on the relationship either of mort- 
gagor and mortgagee, orof landlord and 
tenant, stating that the plaintiffs were en- 
forcing a mortgage against the transferee 
defetidants on the basis of a lease 
deed. 

We confess that we are unable to ap- 
preciate the reasoning adopted by the trial 
Court in dealing with these two issues, It is 
obvious that there was never any mortgage 
on plot B ; at the most there was a contin- 
gent which might or might not arise as a 
result of breach of the primary condition of © 
the lease. Before any attempt could be 
made to determinethe amount or nature‘of 
this charge, it was essential to determine the 
sum outstanding upon the lease. The mere 
fact that thelessee was proceeded against 
ex parte, and that as a witness he admitted 
a certain sum to bedue on this head, can- 
not possibly confer jurisdiction upon. the 
Court whichit would not otherwise possess. 
A Civil Courtis precluded from determin- 
ing the amount of rent due from a leasee 
toa lessor by s. 77, Punjab Tenancy Act, 
and as issue No. l-was, as pointed out, a 
necessary issue in this case, the Civil Court 
was debarred from taking cognizance of 


the suit. We accept. the appeal, set aside 
the proceedings and the decree of 
the trial ` Court, and return the 
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record. with the direction that the 
plaint be returned to the plaintiffs for pre- 
sentation in a Revenue Court of competent 
jurisdiction. Wedo not consider that the 
suit was brought in the present form ina 
Civil Courtin good faith, and we award 


costs in both Courts to the appellant 
Mazulla Khan as against the  plaintiff- 
respondents, Mohammad Yakub and 


Mohammad Aslam Khan. Pleader’s fee 
at 3 1/2 per cent. cn value. 


N. Appeal accepted. 


RANGOON HIGH COURT 
Criminal Revision No. 71-B of 1935 
March 20, 1935 ; 


Maoxney, J. 
ABDUL HAMED—APPLIOANT 
versus 


EMPEROR—OpposttE PARTY 

Penal Code (Act XLV of 1260), ss. 415, 417— 
Accused not found to have intention of causing 
damage or harm by his act-Act of accused not 
likely to cause damage or harm— Conviction under 
s, 417 —Legality of. 

Where the proceedings do not show that the ac- 
cused had any intention of causing damage or 
harm by his act, nor can it be shown that his act 
was even likely to cause damage or harm, a pro- 
secution for cheating is entirely misconceived. 

Cr. R. of the order of the Township 
Magistrate of Tantabin, dated January 3, 
1935, passed in Criminal Regular Trial 


No, 148 of 1933. 


Mr. Guha, for the Applicant, 

Order.—The Applicant, Abdul Hamed, 
in June 1930, become a surety toa fishery 
lessee Meah Zan for the due payment of 
the fishery revenue due from the latter. 
He offered certain land as part of this 
security and swore an affidavit that this 
land was free from encumbrances, As & 
matter of fact, it now appears that a por- 
tion of the land offered as security was 
not free from encumbrances but was 
somewhat heavily mortgaged. The lessee 
defaulted in payment of the third instal- 
ment of his fishery revenue in the first 
year. In consequence proceedings were 
taken against the surety, Abdul Hamed, 
and his property, including this encum- 
bered property, was put up for sale and 
sold. However, before the sale was con- 
firmed, Abdul Hamed paid up the purchase 
money, costs, interest and so forth, and 
obtained possession of the land again. 
The fishery lease was cancelled as a result 
of Meah Zan’s default, and the fishery 
-was re-sold at his risk. There was a deficit 
of Rs. 2,400 to be recovered from Meah 
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-Zan or his surety, Abdul Hamed. Abdul 
Hamed did, in fact, payup Rs. 500, but 
‘apparently neither he nor Meah Zan have 
been able to pay any more. He has now 
been prosecuted under s. 417 of the Ir ‘ian 
Penal Code, presumably for having, by 
deceiving the Township Officer, and so 
the Government he represents, intentionally 
induced him or it to accept him as a 
surety, which he would not have done if he 
or it were not so deceived, and which act 
of acceptance caused or was likely to 
cause damage or harm to the Township 
Officer or the Government he represents 
in body, mind, reputation or property. 
The charge as actually framed refers to 
the loss likely to be caused to the Govern- 
ment Fishery Revenue, but, clearly, on the 
definition of “cheating” contained ins, 415 
of the Indian Penal Code, the loss is to be 
caused tothe person deceived in order that 
the offence. of cheating may be said to 
have been committed. : 
In point of fact, a second attempt was 
made to recover the deficit, Rs. 1,920 by 
the sale of Abdul Hamed’s lands, bit he 
was successf] on appeal to the Commis- 
sioner in obtaining an order that his 
property could. not be soid a second time, 
inasmuch as it had already been sold once 
for realization of the rent due for the 
fishery. The Commissioner further ordered 
that no further steps should be taken 
against tie property pledged by the ap- 
plicant ir respect of the fishery. 
Now, apart from the difficulty at which 
I have already hinted, there is the diff- 
culty that the proceedings do not show 
that Abdul Hamed had any intention of 
- causing damage or harm by his act; nor 
“ean it be shown that his act was even 
likely to cause damage or harm. That 
depended entirely on circumstances which 
might appear later. It might well be 
. that in spite of the fact that his land 
was encumbered Abdul Hamed was con- 
fident of his ability to pay up any amount 
which might be due in respect of the 
_fishery. It has not been shown that at the 
_ time that he entered into this bond he must 
-have known that it would be impossible 
for him to fulfil it or unlikely that his 
assets would be inadequate to fulfil it 
owing tothe fact of his land being en- 
cumbered. Actually, it has not been shown 
that any damage has been caused by 
reason of the encumbrances existing on 
this land. It is not alleged that at the 
time of the first sale an insufficient amount 
was realized on account of these encum- 
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brances. (It was only in respect of the third 
instalment of the first year that this sale 
was made), By this sale and Abdul 
Hamed’s action in redeeming the land 
after it had been sold, it was put out of 
danger’s way and as it cannot now be cold 
again, we cannot know what damage or 
harm might have been caused by the 
concealment of the encumbrances. 

In my opinion, the prosecution has been 
entirely misconceived. It has not been 
shown that the applicant has committed 
the offence of cheating. It is difficult for 
me to understand why, if he was to be 
prosecuted, he was not prosecuted in res- 
pect of the affidavit which, it is alleged, 
he falsely swore on the occasion that he 
offered these lands as security, 

This application is allowed, the finding 
and sentence of the trial Court are set 
aside, and the applicant will be set -at 
LER The fine paid shall be refunded 
to him. 


N. Application allowed. 


NAGPUR JUDICIAL COMMISSIONER'S 
. COURT ` 
Miscellaneous Judicial Case No: 78 of 1932 
October 25, 1934 
Bosg, A. J. C. 
VITHAL BALAJI KASAR—CREDITOR 
No. 1— APPLICANT 
TETSUS 


CHUNNILAL BHAWANIDAS— 


CREDITOR No. 2—NON-APPLICANT 
Provincial Insolvency Act (V of 1920), s. 75— 
Jurisdiction conferred by s, 45—Nature of —Jurisdic- 
tion invoked — Orders, when can be impeuched— 
Civil Procedure Code (Act V of 1908), ss.99, 115—Ap- 
plicability of s. 99 to insolvency proceedings—Inherent 
jurisdiction—Submission to, without objection—Ob- 
jection to irregularities in procedure—Whether can: be 
taken after proceedings are finally closed. é 
The jurisdiction conferred by 8.75, Provincial 
Insolvency Act, is one and indivisible. The tribunal 
in both cases isthe “High Court’ nota revisional 
Qourt, nor yet an Appellate Court, but the “High 
Oourt”. its powers are different in the two cases but 
its jurisdiction is one. Consequently once that juris- 
diction is invoked its orders cannot be impeached un- 
less they travel beyond the powersconferred in res- 
pect of the particular matter with which it is deal- 
ing, if they do, then they are without jurisdiction for 
jurisdiction is circumscribed by powers. The manner 
in which the jurisdiction is invoked is a matter of 
procedure,and the fact that theapplication is 
labelled an appeal instead of a revision would at 
the most be an irregularity. But irregularities 
which donot affect the merits, or result in prejudice 
or injustice, are curable in civil no lers than in 
criminal proceedings. 
Although s. $9, Civil Procedure Code, is limited 
„in its terme to decrees, itis illustrative of a general 


. 


VITHAL BALAJI KaSAR V. OHUNNILAL BHAWANIDAS (NAG. - 


- judgment. 


i710 


principle that s. 99 governs insolvency proceedings 
as well, 

When there is submission without objection to a 
jurisdiction which isinherent and exists, no objection 
can be taken to mere irregularities in procedure 
after the proceedings are finally closed. Jang 
Bahadur v. Bank of Upper India Limited (6), relied 


on 

M. J. Application for review of this 
Court’s judgment in S. A. No. 554 of 
1931, dated June 24, 1932, reported in 140 
Ind. Cas. 835, preferred against the decision 
of the District Judge, Wardha, in M. O. A. 
No. 4 of 1931, dated August, 5, 1931, arising 
out of Insolvency Case No. 95 of 1927, 
dated February 21, 193], in the Court of the 
Sub-Judge, First Class, Chanda. 


Mr. M. B. Kinkhede, R. B. for the Ap- 
plicant. 

Messrs. A. V. Khare and W., B, Pendhar- 
kar, for the Non-Applicant. 

Order.— This is an application for review 
of my judgment dated June 24, 1932, which 
has been reportedin Chunnilal v. Vithal 
Balaji (1), on the ground that I had enter- 
tained a second appeal unders. 75 of the 
Provincial Insolvency Act when only a 
revision lay. The matter arose out of a 
fight between two creditors of an insolvent. 
One of them, Chunnilal, applied tohave a 
transfer made to another, Vithoba, set 
aside. Vithoba had filed a suit on a simple 
money claim against the insolvent Ganpat, 
and attached the property in dispute before 
He obtained a decree on 
August 18, 1927, and applied for execution 
on October 11, 1927, After this on July 
28, 1928, Ganpat was declared insolvent 
on the strength of a petition dated Novem- 
ber 17, 1927. The fact of Ganpat’s insol- 
vency was not brought to the notice of the 
Executing Court. The property was sold 
on February 12,1929 and purchased by 
Vithoba himself. Nobody challenged the 
sale and it was confirmed on April 5, 1929. 
Chunnilal then applied to the Insolvency 
Court to annul the sale on the ground that 
it was void, and asked the Court to utilise 
the property for the benefit of the creditors, 

It is clear that but for the insolvency the 
transaction could not have been impeached. 
The only ground on which the sale can be’ 
challenged isthat the adjudication of in- 
solvency vested the property in either the 
Court or ike Receiver, and thereby denuded 
the insolvent cf any saleable interest in it. 
Censequently, at the date of the sale the 
Court cold property in which the judgment- 
debtor had no saleatle interest, and which 


(1) 140 Ind. Cas. 887; 28 NLR 317; Jnd. Rul.(1928) 


- Neg. 17; A IR 1933 Nag. 28. 
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belonged to another person who was not a 
party to the proceedings before it, The 
sale was thus a nullity so far as the rightful 
owner, which in this case was the Insolvency 
Court, was concerned. That was the 
ground of my decision now under review. 
Sir Dinshah Mulla has pointed oat in his 
Law of Insolvency, page 35 that :— 

“A claim arises out of the bankruptcy where, but 
for the actual bankruptcy, the transaction would 
never have been impeached, e. g., a voluntary settle- 
ment ora transfer by way of fraudulent preference, 
In the matter of such claim the trustee in bankrupt- 
cy has, by the operation of the bankruptcy law, 
a higher title than the bankrupt. A money claim 
-or a claim to property which the bankrupt has 
against third persons is a claim which does not 
arise out of the bankruptcy. Inthe matter of such 
claims the trustee in bankruptcy has no higher 
title than the bankrupt. He can claim only the same 
tight as the bankrupt himself would have had.” - 


That is also the gist of the decision In 
re Hawke (2). 
in this case could not have impeached the 
sale. The decree was against him and he 
was a parly to the execution proceedings. 
Therefore unless the Insolvency Court had 
a higher title than the inso:vent himself, the 
sale would haveto stand. A Full Bench of 
this Court decided in Ramchandra v. Ram- 
chandra (3) that 

“If the other provisions of the Act authorize the 
7 determination of any questions raised, the power 


given by s. 4 isnot invoked and no decision is given 
under that section”. 


In my opinion the test to determine this 
is the test given by Sir Dinshah Mulla 
in the passage quoted above. In the pre- 
sent case it was s.28 which authorized the 
determination of the question raised. It 
follows the matter cannot fall under s. 4, 
and so I was wrong in entertaining a second 
appeal. 

No objection was taken to this at the 
time, nor was my attention drawn to the 
Full Bench decision. The practice in this 
Court had not been uniform on this ques- 
tion until the Full Bench settled the matter. 
It is not denied that had my decision been 
given before the Full Bench ruling, it 
could not have been challenged on the 
ground now urged. It is doubtful whether 
a review lies in such circumstances, How- 
ever, I prefer to rest my decision on an- 
` other ground. 

It is not denied that I could have inter- 
fered in revision on the grounds decided 
in my former judgment. The revisioņal 
powers conferred on the High Court by 
s. 75 are wider than those under s. 115 


(2) (1885) 16 Q BD 503 at p, 506. 
(3) 184 Ind. Cas 687; 27 N L R179; A I R1931 
Nag. 153; Ind, Rul. (1931) Nag. 175 (F B). - 
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of the Code of Civil Procedure, and justify 
interference when the order of the lower 
Oourt is ‘not according to law”: Radhaval- 
labh v. Awachit (4). As I have said. that 
is not denied, What is argued is that the 
High Court has two jurisdictions which are 
separate and distinct, one in revision and 


-one in appeal, and that it can only act 


under one or the other. There can be no 
such thing as an unconscious exercise of 
jurisdiction. Therefore if it acts under its 
appellate jurisdiction when it should have 
acted as a Court of revision, it acts without 
jurisdiction, and the entire proceedings 
before it are a nullity, and cannot be cured. 

I do not agree. The jurisdiction con- 
ferred by s. 75 is one and indivisible. The 
tribunalin both cases is the “High Court”: 
not a revisional Court, nor yet an appellate 
Court, but the “High Court”. Its powers 
are different in the two cases but its juris- 
diction is one. This distinction between 
jurisdiction and powers is referred to in 
Dhanwanti Kuer v. Sheo Shankar Lall (5). 
A reference to the fusion effected bv the 
Judicature Acts of 1873 and 1875, in the 
various English Ocurts of that time, will 
make the position clear. Originally each 
Court was a separate and distinct Court with 
an independent jurisdiction ‘of its own. 
The Judicature Acts abolished the old 
Courts and substituted one Court, the 
High Court of Justice, with a Court of Ap- 
peal above it, in their places., This Court 
is still divided into many of the old divi- 
sions, such as Chancery, King’s Bench, 
etc., but that is for the sake of convenience 
only; the jurisdiction of them all is fused 
into the one Court, and can- be exercised by 
Judges in any of its several divisions, even: 
though, as a matter of procedure the ques- 
tion would normally have gone to some 
other Judge in another division. Maitland 
in his book on Equity explains the position 
thus at page 15:— 

“We must note that every Judge to whichever 
division he may belong, is bound to administer in 
any case that comes before him whatever rules 
our law-taking the term law in its widest meaning. 
~-has for that case; be those rules of common law or 
rules of equity,” 

This is the position in a Court where the 
old divisions are still maintained, with 


- different Judges and separate rooms: how 


much more so will it be in a Court where 

there are no Appellate and Revisional 

Divisions, where the same Judge adminis- 

ters both sets of law, and sits in ‘but one 
(4) 141 Ind Cas, 48; 28 N L R295; Ind. Rul. (1933) 

Nag. 21; AI R 1933 Nag. 39, : 

x 51 Ind: Oas. 873; 4 PL J_ 340; (1921) Pat, 
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room, at the same table, ant on the same 
chair, 

Tf then the jurisdiction of this Court is 
one and indivisible, as I hold it to be, it fol- 
lows that once that jurisdiction is invoked, 
its orders cannot be impeached unless 
they travel beyond the powers conferred 
in respect of the particular matter with 
which it is dealing, if they do, then they 
are without jurisdiction for jurisdiction is 
circumscribed by powers. The manner in 
which the jurisdiction is invoked is a 
matter of procedure, and the fact that the 
application is labelled an appeal instead 
of a revision would at the most be an 
irregularity. But irregularities which do 
not affect the merits, or result in prejudice 
or injustice, are curable in civil no less 
than in criminal proceedings. The prin- 
ciple is enunciated in s. 99 of the Code 
of Oivil Procedure, which governs 
insolvency proceedings as well, so far as 
may be: s. 5, Provincial Insolvency Act. 
It is true s. 99 is limited in its terms to 
“decrees”, but it is illustrative of a general 
principle. Their Lordships of the Privy 
Council applied it to orders in execution 
in Jang Bahadur v. Bank of Upper India, 
Limited (6). At page 321* they say: 

“The jurisdiction over the subject-matter continues 
as before, but a certain procedure, is prescribed for 
the exercise of such jurisdiction. If there is non- 
compliance with such procedure the defect might 
be waived; and the party who has acquiesced in the 


Oourt exercising it in a wrong way cannot afterwards 
turn round and challenge the legality of the pro- 


ceedings,” — 

That brings me to another point. When 
there is submission without objection to a 
jurisdiction which is inherent and exists, 
no objection can be taken to mere irre- 
gularities in procedure after the proceed- 
ings are finally closed. The principle has 
been enunciated in many cases, but I 
need no more than quote their Lordships 
of the Judicial Committee again in Jang 
Bahadur v. Bank of Upper India, Limited 
(6): 

“the exercise of such jurisdiction as against the ap- 

. pellant, though irregular in the first instance, was 
submitted to for a considerable time by him. He 
cannot now-be heard to object to the exercise of such 
jurisdiction and it would be to permit a gross abuse 
of proceduré if he was allowed to do so.” 


The petition of review cannot be enter- 


tained, and is rejected with costs. Pleader’s 
fee Rs. 32. 
N. Petition rejected. 


(8) 109 Ind: Oas. 417; 3 Luck 314; A I R 1928P O 
162; 55 I A 227; 5 O W N 502; 320W N 790; 26 
A L J68l; 480 L J23;28L W 25; 30 Bom. L R 
1373; 55 M L J 545; (1928) M W N 863 (P O). 


*Page of 3 Luck.—[Hd.] 
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RANGOON HIGH COURT 
Criminal Reference No. 61 of 1934 
August 27, 1934 
Ba U, AnD Maoxney, JJ. 
EMPEROR— PROSECUTOR 
VETSUS 

ABDUL MAN- Accusrp 

Whipping (Burma Amendment) Act of 1927, 
8. 3—‘Punishment’ in phrase ‘any other punishment’, 
meaning of—Penal Code (Act XLV of 1860), s 325 
~— Offence under—Whipping in lieu of or in addition 
to fine—Whether can be awarded. 

The word ‘punishment’ in the phrase ‘any other 
punishment’ ins, 3, Whipping (Burma Amendment) 
Act, cannot be used in a general sense when it is 
so particularly qualified, that is to say, when refer- 
ence is especially made to that punishment to which 
a person may be liable “under the Penal Code.” 
The punishment under s. 325, Penal Code, is either 
“imprisonment” or “imprisonment and fine.” 
Therefore, a person committing an offence there- 
under may be punished with whipping fin lien of or 
in addition to“ imprisonment" or in lieu of or in 
addition to‘‘ imprisonment and fine :" but as fine 
alone is notone of the punishments to which a 
person is liable under this section of the Penal 
Code, for an offence under section, whipping cannot 
be awarded in lieu of or in addition to fine alone, 
In other words, if whipping is inflicted as an alter- 
native punishment in a case where the offence 
charged is punishable with imprisonment and fine, 
no other punishment is to be added. 


[Case-law discussed.] 

Ba U, J.—As the -facts of the case have 
been fully set out in the order of reference 
made by my brother Mosely, J., I donot 
propose to recapitulate them. The question 
referred is whether a sentence of whipping 
plus fine is legal in the case of an offence 
where imprisonment is imperative under 
Whipping is not one of 
the punishments prescribed in a. 325, 
Indian . Penal Oode, but by Whipping 
(Burma Amendment) Act, 1927, certain 
offences have been made punishable with 
whipping as either an additional or 
-alternative punishment to the one pre- 
scribed therefor by the PenalCode. An 
offence under s. 325, Indian Penal Code, 
of which the respondent in the present case 
wasfound guilty by the trial Court is one 
ofthe offences mentioned in 8,3 ofthe said 
Act, which is in these terms : 

“In addition to the persons punishable under s. 4, 
Whipping Act, 1909, with whipping in lieu of, or in 
addition to, any other punishment to which they 
may be liable under the Penal Oode, any person 
shall beso punishable who commits any offence 
under ss. 324, and 325, etc., of the said Oode.” 

Now what do the words “in lieu of any 
other punishment” mean? Although the 
point did not directly arises for decision 
yet it came in for discussion by a Full 
Bench of the Oaleutta High Oourt in 
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Nassir v. Chunder (1) at page 48*: In that 
case Peacock, C. J. said : 

_ “Section 2 of Act VI of 1864 says that “whoever 
commits any of thefollowing offences may be punish- 
ed with whipping in lieu of any punishment to which 
he may for such offence be liable under the Penal 
Code™“ It does not say,and it could not say, that by 
the Penal Code he was liable to be whipped, but it 
might say that by the Penal Code as amended by this 
Act he shall be liable tobe whipped. Take’the case of 
theft. Section 2 of the Act does not say that by the 
Penal Code a man who commits theft is liable to be 
whipped, but it says that in lieuof giving him the 
punishment inflicted by the Penal Oode, namely three 
years’ imprisonment and fine, he may be punished 
with whipping. Ss. 3 and 4 render offenders liable to 
whipping in lieu of or in addition to the punishments 
imposed by the Penal Code. 

Macpherson, J., one of the members of 
the Bench, expressed his view to the same 
effect. He said at page 41 :* 

“The second section specifies the offences for which 
whipping may be awarded in lieu of any other 
punishment, It is as follows; “Whoever commits 
any of the following offences may be punished with 
whipping in lieu of any punishment to whichhe may 
for such offence be liableunderthe Penal Oode, that 
isto say,” etc. The offect of these words J understand 
to be that the sections mentioned in this second 
section are to be read respectively as if words to this 
effect had been added to each or in lieu of such 
punishment or punishments, the offender may 

e punished with whipping, 

Seaton-Karr, J., another member of the 
Bench said at p. 45*, after quoting the 
judgment of Campbell, J, that he generally 
agreed with the conclusions arrived at by 
that learned Judge ; and Campbell, J., in 
the course of his judgment said : 

“When flogging is inflicted in lieu of any other 
punishment no other punishment, can be inflicted for 
that offence. i 

The opinion thus expressed was” quoted 
with approval by the Bombay High Court 
in Queen-Empress v. Dagadu (2). Subse- 
quent to the decision of these two cases 
the Whipping Act, Act VI of 1864, which 
was the first Act to deal with whipping, was 
amended first by Act III of 1895; 
secondly by Act Vof 1900 and lastly by 
Act IV of 1909. In all these amended Acts 
the words “‘in lieu of any other punishment” 
were retained, It must, therefore, be assum- 
ed that the legislature approved of the 
interpretation put by the Calcutta and 
Bombay High Courts on the aforesaid ex- 
pression. The Allahabad and Madras 
High Courts and the late Ohief Court of 
Lower Burma have also taken the same 
view: see Emperor v. Kishen Singh (3), 


(1) 9W R41 Or. 

(2) 16 B 357. 

(3) 81 Ind. Oas. 260; A I R1924 All. 455; 25 Or. 
ee 772; 46A 174, 21 A L J 916; LR 5 A 54 

r. ; 
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S. B. Varadajulu v. Emperor (4) and 
Emperor v. Tha Kin (5). Therefore what 
is now clear is that the view expressed by 
the High Courts of Calcutta, Madras, 
Bombay and Allahabad and the late Chief 
Court of Lower Burma is that if whipping is 
inflicted as an alternative punishment in a 
case where the offence charged is punishable 
with imprisonment and fine, no other punish- 
ment is to be added. This view, if I may 
say so with respect, is the correct view. In 
Murray's Dictionary “in lieu of” is defined 
as “in the place, room or stead of.” Section 
13, General Olauses Act, says : 

“In all Acts of the Governor-General in Council and 
Regulations, unless there is anything repugnant in the 
subject or context ; (1) words importing the mascu- 
line gender shall be taken to include females ; (2) 


wordsin the singular shall include the plural, and 
vice versa, 


Section 12, Burma General Clauses Act (I 
of 1898) is also to the same effect. Therefore 
if we use the phrase “in the place of” in- 
stead of ‘‘in lieu of * and the word “punish- 
ment” in the plural instead of in the 
singular, we get s. 3, Burma Whipping Act, 
running as follows : 

“In addition to the persons punishable -.....with 
whipping in theplaceof . . . anyother punish- 
ments to which they may be liable under the Indian 
Penal Code, any person shall be so punishable who 
commits any offence under ss, 324 and 325, etc., of the 
said Code.” 

If whipping, given as an alternative 
punishment, can only begiven instead of 
all the punishments prescribed by the 
Penal Code, then the question that arises 
now is: How is it to be given as an ad- 
ditional punishment in a case such as the 
present where the offence charged is punish- 
able withimprisonment and fine also. In 
my opinion in such a caseas the present 
one imprisonment is imperative and fine is 
optional : Queen-Empress v. Sharoda 
Peshagur (6). As imprisonment is impera- 
tive: whipping, if given asan additional 
punishment, must be added to it. It can- 
not be given only in addition to the optional 
part of the punishment. If the optional 
part of the punishment is added tothe 
imperative part of the punishment and 
whipping, it will be still legal. Ifthe 
offence charged is punishable with im- 
prisonment or fine and, if whipping is 
givenas an additional punishment it can 
pbeadded either to imprisonment or fine. 
For these reasons I would answer the ques- 
tion propounded in the negative and set 


(4) 82 Ind. Cas. 49; AIR 1925 Mad. 183; 25 Or. L. 


J 1185; 20 L W881. 


(5) 20 Ind. Oas. 620; 5 L B R 22, 
(6)2 WR 32 Or. 


. 
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aside the sentence of fine. The fine, if paid, 
will be refunded. 

Mackney, J.—I agree with -the opinion 
expressed by my learned brother Ba U, J. 
The question is whether ins. 3, Whipping 
(Burma Amendment) Act 1927, under reler- 
ence the word ‘‘punishment” in the phrase 
any other punishment” is usedina general 
senseor means the particular punishment 
or punishments to which a person is liable 
who commits any of the offences mention- 
ed in the section; that is to say, do the 
words mean “any other kind” of punish- 
ment or any otherof the punishments ” 
It seems to me having regard tos. 4 
Whipping Act, 1909, that the word cannot 
be used in a general sense when it isso 
‘Particularly qualified, that is to say, when 
reference is specially made to that punish- 
mentto whicha person may be liable 
“under the Penal Code” (scilicet for the 
particular offence which he has committed). 
Nowthe punishment under s, 325, Indian 
Penal Code, is either “imprisonment” or 
Imprisonment and fine.” Therefore a per- 
son committing an offence thereunder may 
be punished with whipping in lieu ofor in 
addition to “imprisonment” or in lieu of or 
in addition to “imprisonment and fine ;” 
but as fine alone is not one of the punish- 
ments to which a person is liable under this 
section of the Penal Code, for an offence 
under the section, whipping cannot be) award- 
ed in lieu of or in addition to fine alone. The 
history of the law relating to the infliction 
of whipping as a punishment, as aleothe 
decisions of the other High Courte to which 
my learned brother has referred, make it 
clear that this view is the correct one. 

No Reference answered. 


MADRAS HIGH COURT 
Civil Revision Petition No. 187 of 1932 
October 12, 1934 
VenkatTasuesa Rao, J. 
KORDATU GURAYYA— PETITIONER 
versus 
VUPPALAPATI SATHIRAJU—Oppostrs 


; Party 

Provincial Small Cause Courts Act (IX of 1887), 
Sch, I1, Art, 31—Lease for one year—Tenant continu- 
ing tn possession after expiry of period —Suit by 
landlord for damages for use and occupation— 
Whether cognizable by Small Cause Court—Liability 
of tenant—Mesne projits—Suit for—W hether identical 
with suit for damages for trespass. 

A suit by the landlord against a tenant, who took 
the land on lease for one year, but on the expiry of 
the period continued to bein possession for another 
year, refusing to surrender it, claiming damages for 
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use and occupation, is not excluded from the jurisdic- 
tion of the Small Cause Court by Art. 31, Sch. I, 
Provincial Smali Cause Courts Act. In such a case a8 
the tenant continues in possession against the land- 
lord's will, his liability is ex delicto and he is liable 
as for a tort. Vira Pillai v. Rangaswami Pillai @), 
relied on, 4 

In most cases, the measure of the damages is the 
amount of the profits which the wrong-dcer actually 
received, or might with due diligence have received, 
from the property, but because mesne profits often hap- 
pen to be the measure in an action for damages, 
it does not follow that a suit for mesne profits is 
identical in law with a suitfor damages for trespass, 

Messrs. G, Lakshmanna and G. Chandra 
Sekara Sastri, for the Petitioner. É 

Messrs, Ch. Raghava Rao and S. Raja 
Raman, for the Opposite Party. 

Order.—The suit was filed as one ofa 
Small Cause nature and the learned Sub- 
ordinate Judge, holding that tha Small 
Cause Court had no jurisdiction, returned 
the plaint for presentation to the proper 
Court. The correctness of that order is 
questioned before me. The allegations in 
the plaint are, that the defendant took 
the land on lease for one year, that on the 
expiry of the period he continued to bein 
possession for another year, refusing to 
surrender it in spite of demands and that 
the plaintiff is therefore entitled to Rs 170 
as “damages for use and occupation.” that 
amount being a year’s rent as provided by 
the lease deed. The short question is, whe- 
ther the suit is excluded from the jurisdic- 
tion of the Small Oause Court by Art. 31, 
Sch, II, Provincial Small Cause Courts Act. 
That Article reads thus: 

“Any other suit for an account, including a suit 
by a mortgagor, after the mortgage has been satis- 
fied, toresover surplus collections received by the 
mortgagee, and a suit for the profits of immovable 
property belonging to the plaintiff which have been 
wrongfully received by the defendant.” 


The view of the lower Court is supported 
on the ground that the present claim is in 
essence one for “the profis of immovable 
property” and that being so, the suit falls 
within the Article. On the allegations in 
the plaint, the defendant’s possession is 
wrongful and he can be turned out as a 
trespasser. There is nothing to prevent a 
landlord from claiming damages from a 
trespasser in possession. There is a distinc- 
tion between a tenant continuing in posses- 
sion after the determination of the lease, 
without the landlord's consent and a tenant 
doing so with the landlord’s consent. Under 
s. 116, Transfer of Property Act,the latter 
class of tenant is called atenant “holding 
over,” but the former, who in the language of 

the English Law is known asa tenant “by 
gufferance," is no better than mere trespasser 
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and can be turned out at any time without 
any notice to quit. Inthe case of a tenant 
holding over, the relationship of lessor and 
‘lessee subsists, but whereas, in the present 
case, the tenant continues in possession 
against the landlord's will, his liability is 
ex delicto and he is liable as for .a_ tort 
Karookahar v. Naboo Singh (1). In Vira 
Pillai v. Rangaswami Pillai (2), it was held 
on similar facts that the suit was cogniza- 
ble by a Court of Small Causes. I am 
unable to accept the contention that this 
decision must be treated as having been 
overruled. There is no doubt a conflict of 
judicial opinion as regards the true nature 
of a suit for mesne profits. Is every suit 
for mesne profits exempted under Art. 31 
or only such suits as involve the taking of 
accounts ? While dealing with this question, 
the referring Judges in Savarimuthu v. 
Atthirus Rowther (3), express dissent from 
Subba Row v Sitaramayya (4) and Seshagiri 
Ayyar v. Marakathammal (5), where the 
opinion of the majority of the Judges in the 
Full Bench case of the Calcutta High Court 
in Kunji Behari Singh v. Madhub Chandra 
(6) was adopted and followed; in other 
words, the referring Bench was disposed to 
agree with the view taken by the differing 
Judgesin the Calcutta case. But dissentis 
nowhere expressed by the referring Judges 
from Vira Pillai v. Rangaswami Pillai 
(2), which, as Ihave mentioned above, is 
practically a case on all fours; indeed, on 
the contrary, they refer to Art. 39, Limita- 
tion Act, which stands in contrast with 
Art. 109, and, as the following passage in 
their judgment shows, recognize the differ- 
ence between: suits for the profits of im- 
movable property and suits for damages 
for trespass, 

“We may in conclusion point out that suits of the 
character described in Art. 39, Limitation Act, for 
compensation or damages for trespass On immovable 
property are not excepted from the cognizance of 
Oourts of Small Causes; See Annamalai v. Subrama- 
naya and Lingayya Ayyavaru v. Mallikarjuna 
Ayyavaru, reported in the foot note to the decision 
of this Court in Seshagiri Ayyar v. Marakathammal 
(5), above referred to.” 

hen the case came up before the Full 
Bench, they make no reference to the cases 
from which the referring Judges differed; 
itis, however, said that it must be taken 
that by implication the Full Bench adopted 
the view ofthe referring Bench. Be that 


as it may, the point I wish to make is, 
(1) 24 W R 330, 
(2) 22 M 149: 
(3) 25 M 103; 11 M 
(4) 24 M118; 11M 
(5)-22M 196. 
(6) 23 O 884, 
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that even the referring Judges, far from 
throwing any doubt upon Vira Pillai v. 
Rangaswami Pillai (2), expressly approve, 
as the passage quoted above shows, of the 
principle underlying that decision. Again 
Lakshmi 
Ammal (7), the learned Judges held that 
a claim for mesne profits, when the plaint- 
iff has been ousted from possession, is 
essentially one for damages. The difficulty 
seems to arise from the fact, that in most 
cases, the measure of the damages is the 
amount of the profits which the wrongdoer 
actually received, or might with due dili- 
gence have received, from the property,. 
but because mesne profits often happened 
to be the measure in an action for damages, 
it does not follow that a suit for mesne 
profits is identical in law with a suit for 
damages for trespass. This distinction is - 
clearly brought out in the judgment of 
Petheram, O. J., in Kunji Behari Singh v. - 
Madhub Chadra (6) already mentioned and 
is also adverted in Ramaswami Reddi v, 
Audi Lakshmi Ammal (7) cited above. Cases 
may be easily conceived where payment 
of mesne profits cannot be an adequate 
compensation: for example, if the owner of - 
a premises enjoying from its situation 
special advantages, intimates to his ten- 
ant that he requires the property for his 
own trade but the latter wrongly continues 
in possession and thus deprives the owner 
of the profits of his trade, in such a case 
mere mesne profits would hardly be an 
adequate measure of the damages to which 
tha landlord would be entitled. Wallace, 
J., in Medasanit Vellayya v. Varaprasada 
Rao (8), far from dissenting, as has been 
suggested, in the argument from Vira 
Pillai v. Rangaswami Pillai (2) impliedly 
affirms and approves of if. 

The view of the lower Oourt is, therefore, 
in my opinion, wrong. In the result, the 
Civil Revision Petition is allowed, the 
lower Court's order is set aside and the 
learned Judge is directed to receive the 
plaint and proceed with the suit. Costs 
throughout will abide the result, 


AN. Petition allowed, 
(T) 81nd, Oas. 162: 34 M 502; (1910) M W N 614; 
9M LT 35 


(8) 140 Ind. Oas. 92; AIR 1932 Mad 554; 


Ind. 
Rul, (1932) Mad 818. . 
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_ , BOMBAY HIGH COURT 
Civil Revision Application No. 386 of 
1921 
June 21, 1933 
TYABJI, J. 
NATHUBHAI RANCHHOD—Derenpant— 
' ÅPPLIOANT 


- versus ; 
CHHABILDAS DHARAMOHAND— 


PLAINTIFF—OPpPoNENT 

Civil Procedure Code (Act V of 1908), s. 20 (c)— 
Breach of contract—Suit, if can be filed where part 
of cause of action arises—Contract Act (IX of 1872), 
8, 49—Promise to pay—Creditor's power to appoint 
place where he resides—Plaintizf at Surat lending 
money at Surat to defendant in Native State—Suit 
in Surat—Maintainability. 

The breach of a contract occurs in the place where 
it hasto be performed. Oonsequently, when a suit 
is brought on the breach, the place of performance 
is a place where part of the cause of action arises. 
[p. 248, col. 2.] 

The promise to pay the creditor implies that the 
debtor will find the creditor to pay him and will 
pay where the creditor is; under s. 49, Contract* 
Act, it is reasonable to supposethat if the debtor- 
applies for a place to be appointed, the creditor 
will appoint the place where he himself resides— 
at any rate he has, the power so toappoiat; if the 
debtor fails in his duty to apply, he cannot by his 
failure better his position, or deprive tke creditor 
of his statutory powers to appoint a reasonable 
place, 

[Oase-law discussed. ] 

The plaintiff, the creditor, resided in Surat 
advanced money at Surat to the defendant who 
lived ina neighbouring Indian State. The place of 
repayment was not expressly stipulated : 

Held, that re-payment.was to be made at Surat 
and cause of action arose there, in the absence of 
proof that another place had been appointed for 

ayment, or that there was a contract, express or 
implied, by the circumstances or by custom, that the 
plaintiff could not appoint Surat as the place for 
payment, . io 

C. R, App. against a decision of the Joint 
First Class Sub-Judge, Surat, in Small 
Cause Civil Suit No. 900 of 1931. 

Mr. U. L. Shah, for the Applicant. 

Mr. H. M. Choksi, for the Opponent. 

Order.—The suit out of which the pre- 
sent application arises was brought in the 
Small Cause Oourt at Surat. ‘Che plaintiff 
claimed Rs. 200, alleged to have been paid 
to the defendant through the defendant's 
agent, who had.come to Surat for receiv- 
ing payment there. The defendant is a 
resident of the Sachin State. Section 20, 
Civil Procedure Code, which is applicable, 
refers to the place where the defendant 
at the commencement of the suit actually 
and voluntarily resides. The main argu- 
ment was that the Surat Court had no 
jurisdiction to try the suit. The question 
of “Jurisdiction, is not specifically dealt 
with by the trial Judge. I have therefore 
to decide whether the evidence and findings 


and 
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justify the decree. The question depends’ 
on whether any part of the cause of action 
arose at Surat: Civil Procedure Code 
s. 20 (ce). The case of the plaintiff who 
is the respondent is that as he, the creditor, 
resided in Surat, that the money was ad- 
‘vanced there, that it followed that the 
money was repayable at Surat. The ap- 
plicant denies both the allegations of fact 
and the legal implications. 

The learned Judge has accepted the evi- 
dence of the plaintiff. It must therefore be 
taken that the loan was made in Surat, by a 
person resident there to a resident of the 
Sachin State. If, from these facts it can be 
inferred that the payment of the loan was 
to be at Surat then part of the cause of 
action did arise in Smat, and the Court 
had jurisdiction. For the breach of a 
contract occurs in the place where it has to 
be performed. Consequently, when a suit 
is brought on the breach, the place of 
performance is a place where part of the 
cause of action arises: Dhunjisha Nus- 
serwanjt v. A. B. Fforde (1), DeSouza v. 
Coles (2), Ram Lal v. Bhola Nath (8), 
and Champaklal Mohanlal v. Nectar Tea 
Co. (4). For the applicant it is argued 
that the contract is silent as to ihe place 
of payment: that there is no evidence that 
payment was to be made in Surat, and 
that such a term cannot be inferred, The 
maxim of English Law on the subject is 
that the debtor must seek out his creditor 
and pay him where the creditor is But 
its applicability has been questioned in 
India. In any case s. 49, Contract Act 
contains the law governing the transaction. 
tection 49, it has been suggested, leaves 
room for the maxim of English common 
law or for any underlying principle leading 
to the same conclusion. This and cognate 
questions are considered in Soniram 
Jeetmull v. R. D. Tata & Co, (A). Lord 
Sumner there lays down that s. 49 does 
not get rid of the inferences from (a) the 
terms of the contract itself, or (b) the 
necessities of .the case (p, 271* Nor 
does it replace any rule of law with regard 


(1) 11 B 649. 

(2)3 MH OR 384, 
(3) 59 Ind Cas. 359; AI R 1920 All. 6; 42 A 619; 
18 AL J149; 2U P LRA) 254. ' 

(4) 143 Ind. Cas. 335; AIR 1933 Bom. 179; 57 B 
306; 35 Bom. LR 168; Ind. Rul (1933) Bom 273. 

(5) 102 Ind. Cas. 610; AI R1927 P O 156; 541A 
265; 5 R451; 53 M LJ 25:45 O L J 633; 29 Bom. 
L R1027; (1927)M W N 520; 4 OWN 676; J25 A 
L J 690; 39 M LT 72; 810 W N 998; 26L W 
02 (P. 0) 

* Page of 541, A —[EHd.] 
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to the obligation of the debtor to seek out 
the creditor when no place is fixed, by 
the contract or prior to the institution of 
the suit, for the performance of the obliga- 
tion of payment. 

The decision itself was that the agree- 
ment being that payment was to be made 
to Tata & Co. “it follows that they must 
pay where that firm is” (p. 268*). Making 
such an inference is not importing “a 
technical rule of English common law into 
the jurisprudence of India,” but ‘fon the 
contrary, it is a mere implication of the 
meaning of the parties” (pp. 268 and 209*), 
namely, that “the obligation to pay the 
creditor involves the further obligation of 
finding the creditor so as to pay him 
(p. 271*).” Lord Sumner also refers to 
‘inferentes justly to be drawn from the 
necessities of the case.” Amongst them 
he alludes to the considerations: (1) whe- 
ther, if an application had been made to 
the promisee to appoint a reasonable place 
for the performance of the promise (as 
required by the Indian Contract Act, s. 49) 
the place appointed would have been 
other than the creditor's place of residence; 
(2) whether the debtor has disregarded his 
statutory duty to apply; (3) that ordinary rules 
of law prohibit a construction which enables 
a promisor to better his position under 
his contract by neglecting to perform a 
statutory duty imposed upon him with 
regard to its performance. Shortly stated 
the promise to pay the creditor implies 
that the debtor will find the creditor to 
pay him and will pay where the creditor 
is; under s. 49 it is reasonable to suppose 
that if the debtor applies for a place to 
be appointed, the creditor will appoint the 
place where he himself resides,—at any 
rate he has the power so to appoint; if the 
debtor fails in his duty, to apply, he can- 
not by his failure better his position, or 
deprive the creditor of his statutory powers 
to appoint a reasonable place. 

These observations would appear to be 
decisive of the case before me, were it not 
for the fact that the defendant in this 
case resides out of British India. This fact 
may perhaps alter the result: see Bansilal 
Abirchand v, Ghulam Mahbub Khan (6), 
to which I will presently refer. The deci- 
ded cases seem at times to be conflicting. 
But there is no conflict, if it is borne in 
mind that “the implication of the meaning 


(6) 92 Ind. Cas. 700; AI R 1925 P 0290; 53 O 
88; 49 M L J 806; 43 OL J 1;23L W 3; 24 A 
LJ 48; (1926) M W N 108; 28 Bom. L R211; 30 O 
W N 577;27P LR1(P O). 
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of the patties” which “introduces the 
obligation of the debtor to seek out his 
creditor, is not the only consideration 
affecting the determination of the question 
where the payment has to be made. That 
implication may be either corroborated or 
rebutted by other evidence. 

Thus in Motilal v. Surajmal (7) (which 
was cited with approval by Lord Sumner 
both during argument and in the judgment) 
the letters of the parties corroborated the 
implication. In Dhunjisha Nusserwanji v. 
A. B. Fforde (1), (also approved by Lord 
Sumner) Farran, J. said: 

“the result would have been the same if I were 
to hold that the rule applied under which the debtor 
is obliged to seek out his creditor.” 

In Kedarmal v. Surajmal (8), reversed in 
Kedarmal v. Surajmal (9), in the first in- 
stance the implication was held sufficient 
(the decision seems to have been similar 
to that in Soniram Jeetmull v. R. D. Tata 
& Co. (5), but on appeal there was a 
remand for a finding on the issue where 
the money was payable. On this issue the 
finding of the original Oourt was that by 
custom the money was not payable in 
Bombay where the plaintiff resided. That 
finding was reversed on appeal. So that 
the evidence of custom brought about the 
same result as the implication. On the 
other hand, the implication was held to 
be rebutted in Puttappa v.. Virabhadrappa 
(10). That is how the case is explained 
by Lord Sumner, though on p. 269* 
he deals adversely with the arguments 
underlying Puttappa v. Virabhadrappa (10). 
In any case Lord Samner distinguishes it 
(1) by referring to some particular con- 
trast being then in question of which the 
precise terms do not appear, and (2) the 
nature of the transaction—the suit being 
to recover with interest any balance that 
may be due on taking accounts. The deci- 
gion that causes some doubt in the present 
cass is Bansilal Abirchand v. Ghulam 
Mahbub Khan (6). There the contract was 
for instalments payable at the office of 
the Treasury at Hyderabad of money lent 
as long ago as 1891. The borrower, the 
alleged surety, and their respective re- 
presentatives, were all residents of Hydera- 
bad. The lender, however, had a place 
of business at Secunderabad (which does 
not form part of the territories of the 


(7) 30 B 167; 6 Bom L R 1038, 

(8) 9 Bom. L R 903. 

(9) 3Ind. Cas. 441; 33 B 
1230. : 

(10) 7 Bom. L R 993, 
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Hyderabad State). He asserted that the 
loans were both made and repayable there, 
and that consequently the Secunderabad 
Court had jurisdiction. In the Hyderabad 
Court the plaintiff's demands had long 
been barred by lapse oftime. A promise 
that the borrower would re-pay the whole 
loan on default in paying any instalment 
was taken to be implied—but none to 
repay at Secunderabad. Lord Blanesburgh 
says (p. 63):* 

“Aven by British law the duty of a debtor to 
find and pay his creditor is only imposed upon 
him when the creditor is within the realm. And 
the plaintiff has not contended that if there be 
any such duty at all imposed by Indian law upon 
a debtor it extends in this respect further than 
in England.” 

Limitation of a special kind on the duty 
of the debtor was sought to be placed in 
Haldane v. Johnson (11) inregard to pay- 
ment of rent, that it was payable only 
upon the land, Parke, B., during argu- 
ment observed that this would mean that 
the landlord in order to obtain rent was 
under the obligation of going upon the 
land for it. The contention was disallowed, 
and it was held that it was incumbent 
on the covenantor to seek out the person 
to be paid, and pay or tender him the 
money for the simple reason that he has 
contracted to do so, Are the principles 
enunciated by Lord Sumner in Soniram 
Jeetmull-v. R. D. Tata & Co. (9) then control- 
led by that referred to by Lord Blanes- 
- burgh in Bansilal Abirchand v. Ghulam 
Muhbub Khan (6)? Is the applicant 
entitled to argue that as he is not a 
resident of British India, there was no 
implication in the contract and no other 
evidence on which the Court could have 
held that the payment was to be made 
within British India where he was suéd ? 
The decision must be ultimately referred 
to s. 49, Contract Act. That section places 
no limitation on 
- “the duty of the promisor to apply to the pro- 
mises to appoint a reasonable place for the per- 
formance of the promise.” f 
. Nor dees the fact that the debtor resides 
‘in a place outside British India (though 
quite near where the creditor resides and 
where the suit is brought) interfere with 
the inference justly to he drawn from the 
necessities of ‘the case, I am quoting 
Lord Sumner's words—that if the applica- 
tion had been made, the place appointed 
would have been Surat, and that “he 
cannot better his position by neglecting 


i) (1853) 8 Ex 689; 22L J Ex. 264; 17 Jur. 
i. 
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to perform his statutory duty.” Moreover, 
the restriction on the duty of a debtor 
to find and pay his creditor referred to 
in Bansilal Abirchand v. Ghulam Mahbub 
Khan (6), viz., that “it is only imposed 
om the debtor when the creditor is within 
the realm,” is one of English Law. Taken, 
literally the restriction on the debtor's 
duty would not be adverse to the creditor 
here; for the creditor resides within the 
realm, it is. the debtor who resides outside 
British India. It may be reasonable to 
take the rule referred to by Lord Blanes- 
burgh as implying that the duty of the 
debtor to find out his creditor cannot be 
stretched so as to require the debtor 
to travel across the seas. If the debtor 
need not cross the seas when he is within 
the realm, and the creditor beyond, is 
the converse to hold? Is the creditor. 
bound to cross over to the debtor when 
the debtor is beyond the realm? See 
Haldane v. Johnson (11). 

In any case the rule must be applied 
to India with the modifications neces- 
sitated by the altered circumstances in 
India, and being within or beyond the 
realm is a different consideration where 
the realm .consists of an island like 
England and where the territories of the 
Native States and British India (as in the 
case) adjoin each other. The question that 
the Court has ultimately to decide is whe- 
ther the appointment by the creditor of 
his own residence as the place for pay- 
ment, would be reasonable in cases in 
which the defendant resides outside 
British India. For this purpose obviously 
no hard and fast rule can be laid down. 
Taking the joint effect of both decisions, 
the true view seems to be this: the 
defendant failed in hia duty to apply for 
a place for payment: it is reasonable to 
think that if he had applied, the plaintiff 
would have appointed Surat, where he 
resides: his bringing the suit in Surat 
corroborates this view. The rule referred 
to by Lord Blanesburgh indicates one of 
the circumstances affecting the question 
whether the place appointed by the pro- 
misee for’ payment is a reasonable place. 
Though the defendant was residing outside 
British India he was residing in Sachin,- 
quite near Surat, where the suit was 
brought and where consequently the 
plaintiff by implication required payment 
to be made. The defendant might have 
wished the Court to find that he had no 
failed to apply as required by s. 49; 0 
tbat another place had been appointed fo . 
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payment; or that there was a contract 
express or implied by the circumstances 
or by custom, that the plaintiff could not 
appoint Surat as the place for payment; 
or that any similar defence is open to 
him. In that case it would have been for 
defendant to adduce evidence on his defence. 
Assuming that it is incumbent on the Court 
to record findings on these issues or some 
of them, I have no doubt that on the 
evidence, findings adverse to the 
defendant's contention can alone be record- 
ed. In the absence of a finding in favour 
of the defendant on some such issue, 
the plaintiff's contention must prevail. I 
come to the conclusion, therefore, that the 
Court at Surat had jurisdiction to try the 
suit. It is admitted that interest was not 
claimed prior to April 1, 1931, and that 
the decree must be amended so as to 
restrict interest as from that date. Other- 
wise it will stand. The applicant will 
pay the costs of the opponent. 
N. Order accordingly. 
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Civil Procedure Code (Act V of 1908), O. XXI, 
rr, 90, 66—Insolvency of father—Sale of son’s share at 
the instance of creditor of father—Receiver's petition 
to set aside sale under r, 90—Competency of—Receiver, 
if entitled to notice under r. 66—Substaniial injury— 
Proof of—Circumstantial evidence—Gross under- 
valuation—Inadequacy of price, if canbe presumed 
to be result of under-valuation—Obiter—Court, if 
has inherent power to set aside sale if conditions 
in r, 90 do not exist. 
The sale of the son's share at the instance of one of 
the creditors of a Hindu father, who has been adjudi- 
cated an insolvent, for alow price on account of 
any material irregularity or fraud is ‘a matter 
which affects the interests of the general body 
of creditors whom the Receiver represents. In such 
circumstances the Receiver isa person whose inter- 
ests are affected by the sale within the meaning of 
O. XXI, r. 90, Civil Procedure Code and he is, 
therefore, competent, to make an application under 
r,90 and where he is ordered by the Court to be 
made a party to the execution proceedings, he ia 
entitled to notice under O. XXI, r. 66. [p. 253, 
cols. 1 & 2.] 
Substantial injury by reason of material ir- 
regularity may be proved notonly by direct evi- 
dence connecting the material irregularity with the 
substantial injury, but also by circumstantial evi- 
dence, that is evidence from which a reascnable 
inference may be drawn that substantial injury was 
the result of the irregularity. Venkatasubbaraya 
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Chetti v. Zemindar of Karvetinagar (2), Bommayya 
Naidu v. Chidambaram Chettiar (3), Sheorutton 
Singh v. Net Lall Sahu (4) and Mahabir Pershad 
Singh v.Dhanukdhari Singh (5%, referred to. [p. 
254, col. 2,] ; 

If properties have been grossly under-valued and 
have been as a matter of fact sold for a very low 
price, then it may be inferred that the inadequacy 
of the price obtained for the property at the sale 
was the result of the under-valuation. [p. 255, col. 1.] 

Obiter—The Oourt has no inherent power to set 
aside anexecution sale if none of the conditions 
mentioned in O. XXI, r. 90, Civil Procedure 
Oode exist. [p. 256, col 1.| , 

o 


A. against the order of the Court 
the Subordinate Judge of Salem, dated Sep- 
tember 16, 1933, and made in E. A. No. 68 
of 1933 in E. P. No. 46 of 1933 in O. 8S. 
No. 59 of 1917, Sub-Court of Trichinopoly. 

Mr. B. Sitarama Rao, for the Appellants. 

Messrs. T. M. Krishnaswami Ayyar and 
S. S. Ramachandra Ayyar, for the Respond- 
ent. 


sudgment.—The Ist appellant is the 
decree-holder in O. S. No. 59 of 1917 on the 
file of the Sub-Court, Trichinopoly. The 
2nd appellant is the auction-purchaser of 
the properties sold in execution of that 
decree. The respondent is the Official 
Receiver in I. P. No. 19 of 1918 on the 
file of the District Court of Salem. This 
appeal arises out of a petition under 
O. XXI, r. 90, Civil Procedure Code, filed 
by the respondent to set aside the sale 
of the properties sold in execution of the 
decree in O.S. No. 59 of 1917 on account 
of various alleged irregularities. 

The circumstances are these. On Sep- 
tember 26, 1917, the lst appellant obtained 
a decree for money in O. S. No. 59 of 
1917 against the Ist defendant therein, 
the father, and three other defendants, his - 
sons. In execution of the decree he at- 
tached on November 23,1917, the proper- 


ties belonging to the defendants. On 
December 11, 1919, the lst defend- 
ant, the father, was adjudged insol- 


vent in J. P. No. 19 of 1918 -and his 
property became vested in the respondent, 
the Official Receiver, appointed by the 
Court. On September 10, 1920, the sons, 
(defendants No. 2,3 and 4 in O. 5. No. 59 of 
1917) instituted a suit for partition, O. S. 
No, 31 of 1920, in the District Court of 
Salem against their father and the other 
defendants therein in which the Official 
Receiver, the respondent herein, was made 
the 4th defendant. Amongst other things the 
decree in the suit, dated October 28, 1925, 
stated that ‘the 4th defendant is entitled 
to sellthe shares of the plaintiffs for debts 
of the Jst defendant which are not proved 
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to be illegal or immoral..... An appeal 
to the High Court against that decree was 
filed by the sons, defendants Nos. 2 to 4, 
the plaintiffs in the suit, on November 18, 
1926. In the meanwhile on November 9, 
1925, E. P. No. 22 of 1926 was pre- 
sented by the lst appellant, the decree- 
holder, and notice was ordered to defend- 
ants Nos. 1 to 4on March 12, 1926. The 
Receiver in I. P. No. 19 of 1918, the res- 
pondent herein, was directed to be made 
a party to the execution proceedings on 
December 12, 1927, and this was accord- 
ingly done. Finally the decree-holder 
sought for the sale of only the share of 
defendants Nos. 2 to 4. After hearing the 
objections of the Receiver the learned 
District Judge ordered on March 23, 1928, 
that the sale of the shares of defend- 
ants Nos. 2to 4 should be proceeded with. 
Notice for the settlement of the proclama- 
tion of the intended sale required under 
O. XXI, r. 66, Civil Procedure Code, was 
not given either tothe Ist. defendant or 
the Official Receiver; it was given only 
to defendants Nos. 2 to4.On August 23, 
1928, the three-fourths share of defendants 
Nos. 2 to 4 was sold for Rs. 815 subject 
to certain encumbrances, and this share was 
purchased by the 2nd appellant. There- 
upon the application out of which this 
appeal arises was presented by the res- 
pondent (Official Receiver) to set aside the 
sale. - 

Order XXI, r. 90, Civil Procedure Code, 
provides that ‘no sale shall be set aside 
on the ground of irregularity or fraud 
unless upon the facts proved the Court is 
satisfied that the applicant has sustained 
substantial injury by reason of such irre- 
gularity or fraud.’ The irregularities al- 
leged in support of the application are 
contained in two affidavits by two of the 
creditors of the lst defendant. These aff- 
davits are identical in material particu- 
lars. They state that proper notices were 
not issued to all the parties, that the 
proclamation of sale was not published 
in the village, that the recitals in thesale 
proclamation are not correct, and that the 
properties are under-valued. They also 
state that if proper notices were issued to 
all the parties, the proclamation would 
have been made to contain correct parti- 
culars, and if the sale proclamation were 
properly published, many of the creditors 
of the places where the property was 
situate would have turned up to bid at 
the auction sale. In para. 13 they further 
state that ‘as proper notices and proclama- 
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tions were not issued, the properties have 
been sold for this very low price’. It may 
be mentioned here that in the proclama- 
tion the upset price for the property was _ 
stated to be Rs. 750 subject to encum- 


brances. As mentioned above the property 
was sold for Rs. 815 subject to encum- 
brances. In addition to the objections on 


the merits of the application, the appel- 
lants contended that the Official Receiver 
had no logus standi to present the appli- 
cation. 


On the main points at issue between 
the parties the learned Subordinate Judge 
held that the Receiver is competent to 
make the application, that the proclama- 
tion for sale was duly published, that the 
failure to issue notice to the Receiver is 
a material irregularity, that the property 
was grossly under-valued ‘and that this is 
a material irregularity’ which caused sub- 
stantial injury to the petitioner, who repre- 
sents the general body of creditors.’ On 
account of the irregularities which he 
found, he ordered that the sale should be 
set aside. He also held that apart from 
the irregularities the Court has inherent 
power to set aside the sale in the interests 
of justice and that such inherent power 
should be exercised having regard to cer- 
tain special circumstances of the case 
which will be referred to presently. 


The first question for determination is 
whether the respondent, the Receiver, is 
competent to apply to set aside the sale, 
Order XXI, r. 90, Civil Procedure Code, is 
very wide in its terms. It says, 

“where any immovable property has been sold 
in execution of the decree, the decree-holder, or 
any person entitled to share in a rateable distri- 
bution of assets, or whose interests are affected 
by the sale, may apply to the Court to set aside 
the sale onthe ground of a material irregularity 
or fraud in publishing or conducting it.” 

Under this Rule any person ‘whose 
interests are affected by the sale’ can 
make the application to set the sale 
aside. It is argued that the properties 
that are now sought to be sold 
are only the shares of defendants Nos. 
2 to 4, that these do not vest in the 
Official Receiver as the lst defendant 
alone was adjudged insolvent, that the 
Receiver's power to sell them which he 
has under the law was lost by the in- 
stitution of a suit, O. S. No. 31 of 1920, 
for partition by the sons and that, there 
fore, his interests are no‘ affected by the 
sale. Itwas also contended that the 
father’s power to sell was lost by th 
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attachment effected on November 23, 1917. 
These arguments overlook the. fact that 
by the decree in thesuit O. S. No. 31 of 
1920, the Official Receiver’s power to sell 
the shares of defendants Nos. 2 to 4 is 
expressly reserved and kept alive. It will 
be remembered that he was made a 
party to the suit as the 4th defendant 
and that in the decree an express decla- 
tation was made that the Receiver is 
entitled to sell the shares of the sons, 


defendants Nos.2to 4 for the debts of 
the Istdefendant which are not proved 
to be illegal or immoral. As ` already 


stated defendants Nos. 2 to 4 took up the 
matter on appeal tothe High Court. On 
the date of the Court sale, the appeal was 
pending. It was disposed of only in 
October 1931. The appeal was dismissed 
so that the direction in the decree that the 
Receiver is at liberty to sell the shares 
of defendants Nos. 2to 41emained effective. 
At the time ofthe present application 
September 21, 1928, the Receiver had power 
expressly giventohim by a decree of the 
Court to sel] the shares of defendants Nos. 
2to4. Even otherwice it is clear that the 
sale ofthe sons’ shares at {he instance of 
one ofthe creditors fora low price on ac- 
count of any material irregularity or fraud 
is certainly a matter which affects the in- 
terests of the general body of creditors 
whom the Receiver represents. If the three- 
fourths share of defendants Nos. 2to4 is 
sold for an unduly low price, the Receiver 
who is interested in the one-fourth share 
of thelist defendant will certainly be 
affected. For these reasons we think that 
the Receiver in this case is a person whose 
interests are affected by the sale within the 
meaning of O. XXI,r. 90, and he is, there- 
fore, competent to make the applica- 
tion. 

The next question is whether notice of 
the settlement of proclamation should have 
been given to the Official Receiver under 
O. XXI, r.66, Civil Procedure Code. 
After stating in the first clause that where 
any properties were ordered to be sold by 
public auction in execution of a decree, the 
Court shall cause a proclamation of the 
intended sale to be made, cl.2 of the 
rules states ‘such proclamation shall be 
drawn up after notice to the decree- 
holder and the judgment-debtor and shall 
state the time and place of sale, etc.’ 
Under this clause notice is required to be 
given to the decree-holder and the judg- 
ment-debtor. If noticeis necessary to the 
Official Receiver in the present case, it is 
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clear that he should fall within the des- 
cription of ‘judgment-debtor’ as used in 
cl, 2; ‘judgment-debtor’ is defined in s. 2 of 
the Code as meaning ‘any person against 
whom a decree has been passed or an 
order capable of execution has been made.’ 
Mr, Seetharama Rao argues that no decree 
has been passed against the Official Re- 
ceiver andno order capable of execution 
has been made or could be made against 
him and that, therefore, the Official Re- 
ceiver does not fall within the definition 
of the term ‘judgment-debtor’. [ve supple- 
ments his argument with this fact also, 
namely, inasmuch as only the shares of 
to be 
sold in execation, the Official Receiver in 
whom only the lst defendant's one- 
fourth share is vested is notin any event 
entitled to notice under this Rule. No 
authority in suport of their respective 
positions has been cited by either side. 
The point is not free from doubt. Con- 
sidered merely as an abstract proposition 
of law we fail to see why notice should 
not be given to the Official Receiver. 
Though no proceedings in execution can be 
taken against him it is clear that the 1st 
defendant is the judgment-debtor with res- 
pect to the decree in O. S.No. 59 of 1917, 
for he was one of the persons against whom 
it was passed. It appearsto us that his 
subsequent insolvency does not make him 
any thelessa judgment-debtor in-O. B. 
No. 59 of 1917. The judgment-debtor in the 
decree in execution of which the property 
is to be sold should be given notice of the 
settlement of proclamation under the Rule 
andas the lst defendant still remains a 
judgment-debtor in spite of his insol- 
vency, he is,in our opinion, entitled to 
notice. Asunder law it is the Official 
Receiver who represents the judgment- 
debtor in proceedings after the insolvency 
we think notice should have been given 
to the Official Receiver inthe present case: 
but it is not necessary to express a 
definite opinion on the question of law as 
we have no doubt tbat having regard to 
the special circumstances in the present 
case notice of the intended proclamation 
should have been sent to the Official Re- 
ceiver. By the express order of the Court 
the Receiver was directed to be made a 


party to the execution proceedings on 
December 12, 1927, and though - the 
decree-holder sought for the sale of 


the share of defendants Nos. 2 to 4 only, 
the Official Receiver objected to it and 
it was after - hearing his objections 
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. that the District Judge ordered that the 


-sale of the share of defendants Nos. 2 
to 4 should be proceeded with. In these 


special circumstances, we think the Official 


Receiver wastreated by the Courts as if 
he was a judgment-debtor and notice of 
the settlement of proclamation should have 
been given tohim. If notice had been 
given to the Official Receiver, he may pro- 
bably have been able to get included in 
. the proclamation of sale asthe proper up- 
set price of the properties a higher amount 
-than the sum of Rs. 750 subject to encum- 
brances actually mentioned in it. 
affidavits in support of the objection peti- 
tion statethat if proper notices were is- 
sued to all the parties, the proclamation 
. would have been made to contain more ac- 
curate particulars and the properties would 
not have been sold for the very low price 
for which they were sold: see paras, 9 and 

.13, whether the properties we:e ander- 
’ valued, and whether on account of the 
under valuation, if any, the applicant has 


sustained substantial injury, will be con-. 


sidered more properly in discussing the 
next irregularity which specifically raises 
the question of under-valuation and the 
substantial injury caused to the applicant 
thereby. 
Having regard to the statements in the 
- affidavits supporting the application of 
the Official Receiver, Mr. Sectharama Rao 
_ argues that it is nowhere stated in them 
that on account of under-valuation of the 
' propérties substantial. injury has been 
‘ caused to the applicant, while what is 
stated is only this, that ‘as proper notices 
and proclamations were not issued, the 
properties have been sold for this very low 
price’. It is further arguedthat there is 
no evidenceto show thaton account of 
the under-valuation complained of, the 
properties fetched a very low price, It is 
true that in the affidavits it is not speci- 
-fically stated that on account of under- 
valuation the properties fetched a low 
price butit is stated in them — see para. 8 — 
that the recitals in the sale proclamation 
are not correct and that the properties 
are under-valued, We cannot, therefore, 
ignore the plea that under-valuation is 
also one of the irregularities alleged. The 
two questions arising for consideration with 
respect to this irregularity are (1); whether 
there has been as a matter of fact under- 
valuation and (2) whether it has been 
proved that substantial injury was caused 
on account of this under-valuation, 
The learned . Sub-Judge has found 
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that as a matter of fact the properties 
were under-valued in the proclama- 
tion sale. It was mentioned that the 


: properties were worth Re. 750 subject to 


The value of the encum- 
about Rs. £0,000. 


encumbrances, 
brancee amounted to 
We agree with the opinion of the lower 
Court, subject to encumbrances, the 
-properties must be worth about Rs. 25,000. 
The two witnesses Chellappier and Venkata- 
varadier depose that they would take the 
properties for Rs. 10,000 subject to the 
encumbrances. In these circumstances 
there can hardly be any doubt that the 
value of Rs. 750 subject to encumbrances 
fixed in the sale preclamation is grossly 
low acd that this gross under-valuation 
of the properties is a material irregularity. 
The next question is whether by reason of 
this irregularity the applicant has sustained 
substantial injury. Properties subject to 
encumbrances worth about Ra. 25,000, or 
at least Rs. 10,CO00 were sold for Rs. 815. 
There can be no doubt that the properties 
were sold for a very low price. I[t-is 
true that there is no evidence to show 
that the low price fetched by the pro- 
perties was thedirect result of the under- 
valuation. The Privy Council held in 
Tasadduk Rasul Khan v. Ahmad Hussain 
(1), that 5.311 of the Code of 1882, cor- 
responding to the present O. XXI, r. 90, 
contemplates that there should be direct 
evidence connecting the material irregu- 
larity, thatis the under-valuation in this 
case, with the inadequacy of price as 
cause and effect. But the language of 
the Code has since been altered and the 
words ‘unless upon the facts proved the 
Court is’ satisfied’ have been substituted 
for the words ‘unless the applicant proves 
to the satisfaction of the Court’ found in 
8.31]. Asa result of this alteration it is 
clear that substantial injury by reason of 
the material irregularity may be proved 
not only by direct evidence connecting 
the material irregularity with the sub- 
stantial injury, but also by circumstantial 
evidence, that is evidence from which a 
reasonable inference may be drawn that 
ı substantial injury was the result of the 
irregularity. The Madras and the 
Oalcutta High Courts have always been 
of this opinion: see Venkatasubbaraya Chetti 
v, Zamindar of Karvetinagar (2), Bommayya 


Naidu v. Chidambaram Chettiar (3), 
a 21 O 66;201 A176; 6 Sar. 324; 17 Ind, Jur. 534 
(2) 20 M 159, 


_ (3) 22 M 440. 
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Sheorution Singh v, Net Lall Sahu (4), 
Mahabir Pershad Singh v, Dhanukdhari 
Singh (5), though High Court of Allahabad 
took a different view. As pointed out by 
Sir Dinshaw Mulla in his Commentary 
on the Code of Civil Procedure, the words 
‘unless upon the facts proved the Court 
is satisfied’ have been substituted in the 
proviso to give effect to the Madras and 
Calcutta decisions. It follows that, though 
direct evidence is wanting, if substantial 
injury can be inferred from the circum- 
stances relating to the material irregularity, 
the sale can be set aside under the 
Rule. It has been held that if properties 
have been grossly under-valued and have 
been asa matter of fact sold fora very 
low price, then it may, be inferred that the 
inadequacy of the price obtained for the 
` property at ihe sale was the result of the 
under-valuation. In the case like this 
Ramesam, J. pointed out ‘where the ir- 
regularity is an under statement of the 
probable price of the property, the con- 
nection is so near that it is difficult to 
adduce evidence thowing that thei injury 
has resulted from the irregularity’, and 
then relying on Saadaimand Khan v. Phul 
Kuar (6), wherein their Lordships of the 
Privy Council say: 

“It is a misstatement of the value of the pro- 
perty which isso glaring in amount that it can 
hardly have keen made in good faith,and which, 
however, it came to be made, was calculated to 


mislead ‘possible bidders and to prevent them from 
offering adequate prices or from bidding at all.” 


the learned Judge further pointed out: 

“So long as that consideration applies, 1 think it 
is open to the District Judge to infer without 
any other evidence that the injury has resulted from 
the irregularity.” 

See Adanamoli v. 
Relying on the same 
decision the learned Judges 
Calcutta High Court observed in Ambika 
Ranjan Majumdar v. Manikganj Loan Office, 
Lid. (8), that ‘the gross under-valuation of 
the properties must have deterred intend- 
ing purchasers from bidding at thesale 
and offering reasonable value’ and they set 
aside the sale. Judged in the light of the 
observations, though direct evidence is lack- 
ing to connect the material irregularity and 
the substantial injury, we hold that the 
gross under-valuation of the proper- 
ties must have deterred intending pur- 


(4) 300 1:6 O W N 668. 

(5) 31 O 815; 8 O W N 686. 

(6) 20 A 412; 25 I A 146; ? Sar. 380 (P 0). 

(7) 97 Ind. Gas, 574; A I R 1926 Mad. 959; (1926) 
MW N 631; 24 L W 406 

© 57 O 67; 126;Ind, Cas, 43; A I R1929 Cal. 


Chinnaswami (7), 
Privy Oouncil 
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the sale and 


chasers: from bidding at I 
It, therefore, 


offering reasonable value. - 
follows that on account of this material 
irregularity which has been completely 
proved, substantial injury has occurred to 
the appellant and “that the sale should be 
set aside.. l 

The lst- point argued relates to the 
inherent powers of the Court relied on by 
the Sub-Judge to set aside the auction 
sale. It is not necessary to discuss this 
question as we have already held that on 
account of the material irregularity of 
under-valuation, the sale should be set 
aside in this case. However, the special 
circumstances referred to by the learned 
Sub-Judge may be very briefly adverted 
to. We have referred to the fact that 
while the appellant was objecting to the 
sale of the shares of defendants Nos, 2 to 
4 the appeal against the decree in O.8. 
No, 3l0f1930 was pending inthe High 
Court. In theorder passed directing the 
sale overruling the objections of the appel- 
lant, the learned District Judge pointed 
cut “ifitis ultimately held that the shares 
of the same defendants are liable to be 
sold at the instance of the Official Receiver, 
the sale by the petitioner (decree-holder) 
would become invalid.” It will be observed 
that in the decree of the trial Court in O. 
S. No. 31 of 1920 the Official Receiver was 
expressly . given power to sell the. shares 


of defendants Nos, 2 to 4, Deféndants Nos. 2 ` 


to 4 preferred an appeal against this decree 
to the High Court. 
was dismissed and the Official Receiver's 
power was confirmed. Having regard to 
this dismissal of the appeal the learned 
Sub-Judgé has now held that the condition 
in the order ofthe District Judge dated 
March 23, 1928, referred to above has hap- 
pened and that the sale in accordance with 
it could be set aside whether there were 
any irregularities or ‘not. It isa matter 
for argument whether the statement in 
the order above-quoted” is in the nature of 
an express ‘condition’ on which the order 
was passed or whether it is merely a 
‘reason’ for the order. It is also a matter 
for argument whether it will be binding 
on the auction-purchaser in whichever 
it is considered. In our opinion it 
cannot: obviously bind an= auction pur- 
chaser. who was an utter stranger to the 
proceeding in which the order was passed. 
However that may be, it-is clear that in 
acting.on that condition, treating it asa 
condition, and setting aside the sale the 
learned Sub-J udge cannot in any sense of 


Eventually the’ appeal . 
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the term be said to have acted on the in- 
herent powers of the Court to set aside 
the sale assuming such power exists; for, 
the very fact that he is invoking the 
express condition mentioned in the order 
asa justification for his decision shows 
clearly that he cannot be considered to 
be giving effect to any inherent power of 
the Court. In these circumstances, it is 
not necessary to consider the abstract 
question whether the Court has inherent 
power to set aside an execution sale if none 
of the conditions mentioned in O. XXI, 
r. 90, Civil Procedure Code, exists, though we 
may say as at present advised we are 
not satisfied that the Court has such 
inherent power. 

Before we conclude we may note that 
the respondents’ Counsel wanted that his 
contention that the Official Receiver’s 
interest is of the nature of a charge should 


be mentioned though it may not be 
decided. 
For the above reasons we confirm the 


order of the Court below and dismiss this 
Oivil Miscellaneous Appeal with costs. 
A-N. Appeal dismissed. 


—— 
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Second Civil Appeal No. 118 of 1933 
February 27, 1935 

. NIAMAT-ULLAM, J. 
SUMERA AND OTHERS—DEFENDANTS— 
et APPELLANTS 
VETSUS 
MORMUKAT AND OTHERS — PLAINTIFFS 
AND DEFENDANTS—RESPONDANTS 

Hindu Law -Gift—F'ather sole owner of ancestral 
property --Gift of life interest to wife—Remainder to 
west in himself—Birth of sons after gift—Remain- 
der becomes joint family property of father and sons— 
Deed—Constructton—Document should be read as 
whole. 

Under Hindu Law, where the father is the sole 
owner before the birth of sons he can transfer 
any part of the family property to anyone by 
sale or gift. The sons acquire an interest by 
birth only in such property as remains in the 
family at the timeof their birth. Where therefore, 
a father who has got ancestral property gives to his 
wife a life interest by gift and the remainder is to 
vest in him and subsequently sons are born to him, 
the interest in the remainder is joint family property 
belonging to the father and the sons, 

A document should be read as a whole, and the 
intention of the executant ascertained from all the 
clauses considered together and not individually. 

S. C. A. from the decision of the Addition- 
al Sub-Judge, Etah, dated October 24, 1932. 

Mr. M. L Chaturvedi, for the - Appel- 
lants, og ` - ? 
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Mr. N. C. Vaish, for the Respondents. 
Judgment.—This second appeal has 

arisen from a suit brought by the two 

minor plaintiff-respondents for setting aside 

a sale-deed, dated August 14, 1928, in 

favour of the defendant-appellants by 

defendants Nos. 5 and 6, who are respec- 
tively the father and mother of the plain- 
tifs, and for possession of the property to 
which that deed relates. The plaintiffs’ 
mother (defendant No. 6) acquires an inte- 
rest in the property in dispute under adeed 
of gift, dated June 3, 1920, executed by her 
husband, the father of the plaintiffs (Def- 
endant No. 5). The lower Courts found 
that the deed of gift conferred a life interest 
on the donee, the plaintiffs’ mo'her, and 
that the sale-deed, relied on by the appel- 
lants, validly conveyed only her life interest 
to them. As regards the remaining inter- 
est, the sale-deed has been declared to 
be invalid as against the plaintiffs, who 
will be entitled to recover possession from 
the appellants after their mother’s death, 
The defendants assail the decree of the 
lower Ocurts, claiming an absolute interest 
in the property in dispute under the sale- 
deed. The trial Court had held that the 
sale was made by the plaintiffs’ parents 
for legal necessity, as money was required 
for the family business, which consisted of 

a grocery shop, but that it did not affect 

the rights of the parties. The lower Ap- 

pellate Court has recorded no finding on this 
part of the case. 

The property in dispute is a house which 
belonged to the ancestors of the plaintiffs’ 
father, so that, if there had been noth- 
ing else in the case, the plaintiffs 
would have acquired an interest by birth 
and held it as a member of a joint Hindu 
family with their father. But on June 3, 
1920, when the father executed the deed of 


. gift in favour of his wife, he was the 


sole owner of the house as none of his sons 
were in existence tillthen. Plaintiff No. 1 
was born in 1922, and plaintiff No. 2 in 
1924. On the date of suit they were res- 
pectively 9 and 7 years of age. The sale- 
deed obtained by the appellants on 
August 14, 1928, was executed by both the 
parents of the plaintiffs obviously because 
the mother had obtained an interest in 
certain property, including the house in 
dispute, under the deed of gift, and as 
the father was the original owner thereof 
and was probably believed to have some 
interest in spite of the deed of gift. The 
appellants obtained possession of the pro- 
perty purchased by them; but about three 
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years after the sale-deed the minor sons of 
the vendors instituted the suit which has 
given riss to this appeal, challenging 
the validity of the alienation made by 
their parents. Their case, as set 
in the plaint, is that the house in 
dispute is part of the ancestral property 
belonging to the plaintiffs and their father, 
that the deed of gift executed by the 
latter in favour of the plaintiffs’ mother 
was fictitious and conveyed no title to the 
donee and that the sale-deed executed by 
the parents of the plaintiffs on August 14, 
1926, was void, there being no legal neces- 
sity for the alienation. It was pleaded by 
the appellants in defence thatthe gift in 
question was genuine and given effect to, 
under which the donee acquired an ab- 
solute -interest in the property conveyed 
thereby. It was pleaded'in the alternative 
that there was legal necessity for the sale 
and that, assuming the deed was fictitious, 
the sale is binding on the plaintiffs. Both 
the lower Courts have found that the deed 
of gift represents a genuine transaction 
intended to take effect and that the donee 
acquired thereunder the title which it 
purports to convey. This finding has not 
been challenged by either side in this 
Court. In view of the finding ofthe trial 
Court that there was legal necessity for the 
sale, it is no longer to the interest of the 
plaintiff to maintain that the gift was ficti- 
tious, because if that finding stands and 
the deed be accepted to be fictitious, the 
sale-deed which was executed by the plain- 
tiffs’ father must be upheld. If the deed 
of gift be assumed to be fictitious, the pro- 
perty remained with the father; and though 
his sons took an interest by birth, a transfer 


by him for necessary purposes, as found. 


by the trial Court, is valid. As however 
the lower Appellate Court has recorded no 
finding on the question of legal necessity 
and as both the Courts have found that 
the gift was genuine, I do not think it 
will be right to pin down the plaintiffs to 
their case in the plaint thas the gift 
was fictitious. I think this appeal ought 
to be disposed of on the assumption that 
the gift conveyed such title as it parports 
to transfer. 

The principal question in the case is 
what right the deed of gift conferred upon 
the plaintiffs’ mother. lè she becama the 
absolute owner under that deed, the sale 
in favour of the appellants cannot be chal- 
lenged by the plaintiffs, who could acquire 
no interest by birth in the property acquir- 
ed by their mother from their father before 
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they were born. The father was the sole 
owner before the plaintifis’ birth and could 
transfer any part of the family property 
to anyone by sale or gift. The sons could 
acquire an interest by birth only in such 
property as remained inthe family at the 
time of their birth. 

The deed of gift has been found by both 
the lower Courts to confer only a life 
interest on the donee. The lower Appellate 
Court has adopted all the conclusions of 
the trial Court without adding any reasons 
of its own. I have, therefore, considered 
the grounds on which the decision of the trial 
Court proceeds. Though that Court held the 
donee to have acquired no more than a life 
interest, its views on some questions arising 
from interpretation are not quite correct. 
The deed provides as follows: 

“ 1) The donee may remain in possession of thé 
property gifted to her a3 owner like myself. I and 
my heirs have no concern left with the property, nor 
will have any concern in the future. 

(2) But the condition is that my wife shall have 
no power to mortgage or sell, or otherwise transfer 
the property, and if my wife dies sonless in my 
lifetime, I shall be the owner of the property. 

(3) And if ason is born to my wife, he will have 
a right of transfer in the gifted property; and if no 
son is born to her, no one will have a right of trans- 
fer. But the gifted property shall not devolve oa 
anyone belonging to the family of my wife (i.e, her 
father’s family), 

(4) If my wife dies issueless after my death, the 
gifted property shall go to the paople of my family. 

(5) If I die in the liftetime of my wife, who is 
issueless, then my wife shall enjoy the usufract of 
the gifted property; andif misled by others she does 
anything against my interest which may occasion 
loss to me, then I shall have aright to have the gift 
cancelled.” : 

The various clauses are not numbeied in 
the deed. I have numbered them accord- 
ing to the numbering adopted by the trial 
Court except in respect of the last two 
clauses. Tne interpretation, which has 
been accepted by the trial Court and by 
the lower Appellate Court, is that the first 
clause confers an absolute estate on the 
donee, and other clauses, e. g., Nos. 2 and 4, 
being in restraint of alienations and an 
attempt to alter the legal course of succes- 
sion, are invalid. The trial Oourt then 
considers cl. 5 and holds that it confers 
a life interest only. In my opinion this is 
a very unsatisfactory mode of interpreting 
a document. It should bs read asa whole, 
and the intention of the executant ascertain- 
ed from all the clauses considered together 
and not individually. Itis not permissible 
to take the first clause as if it stood by 
itself, arrive at the conclusion that it con- 
fers an absolute estate, and then proceed 
to reject the clauses which follow it as 
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repugnant to the absolule estate previously 
conferred. It is perfectly clear that the 
words “malik” and “like myself” read with 
what, follows confer no more than a life 
estate onthe donee. This is also the con- 
clusion of the lower Courts as a result of 
cl. 5 taken by itself. 

None of the lower Oourts considered the 
question whether—assuming the donee had 
only a life interest—the interest in re- 
mainder continued to the vested in the 
donor. This question is important in con- 
sidering the validity of the eale-deed 
impugned in this case. Ordinarily an 
estate cannot remain in abeyance and must 
rest in someone. Ex hypothesi the deed 
of gift merely carves out a life estate and 
makes a gift of it to the donee. The deed 
does not expressly dispose of the remainder 
of the property. The power of transfer, 
which is given to a son, if born to the 
donee, does not effectively deal with the 
interest in remainder. In the first place, 
no son was in existence at that date; and 
the only person, in whom it would be vested 
in the interval between the dates of gift 
and the birth of a son, was the donor him- 
self. The trial Court is apparently of 
‘opinion that the son took only a con- 
tingent interest, by which it meant that if 
one is born, he "would become the owner. 
‘Taking it in the most favourable light the 
trial Court’s view seems to be that in 
‘whomsoever the remainder may be vested 
at the time of the birth of a son, his interest 
is divested and is vested in the son. There 
is, however, nothing in the deed to justify 
Buch an ‘assumption. The last clause, 


which reserves to the donee the right to have | 


the deed of gift cancelled, further, streng- 
thens the view that the remainder contin 
ed to be vested inthe donor after the gift: 
Such remainder was ancestral property, as 
before: and as each son was born, he took 
an interest by birth. Such son, of 
‘course, takes an absolute estate, like every 
male member of a joint Hindu family, and 
the power of transfer, given by ihe deed 
confers no more than such a right. It 
cannot be said that the father had no 
interest in the remainder of the estate, 
which remained in abeyance and became 
‘vested in the sons when they were born. 
In my opinion the interest in remainder 
was joint family property belonging to the 
father and the sons. 

The sale-deed in favour of the appellants 
was executed by the mother, who was the 
owner of a life estate, and the father, who 
at that time owned’ the remainder as 4 
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member of a joint Hindu family with his 
sons. The alienation, so far as it was made 
by the mother, did not require legal neces- 
sity for its validity; but so far as it convey- 
ed the interest in remainder belonging 
to the joint family consisting of the 
plaintiffs and their father, the alienation 
was not valid unless there was legal neces- 
sity for’ it. The lower Courts - have 
upheld the sale-deed so far as the life 
interest of the mother is concerned, but 
have set aside the sale as regards the rest. 
Both the Courts did not consider the ques- 
tion on the hypothesis that the interest in 
remainder was joint family property. The 
trial Court found that money was needed 
for family business; and if it had held 
the interest in remainder to be joint family 
property, it would have upheld the sale 
in its entirety. The lower Appellate Court 
has recorded no finding on the question of 
legal necessity. 

The question of legal necessity has two 
aspects. If the interest in remainder be 
considered to belong to the joint family con- 
sisting of the father and the sons, the 
question will take the form in which it is 
put in issue No. 3 framed in this case. An- 
other aspect of it is that, if the interest in 
remainder be considered to belong to the 
plaintiffs. alone, as held by the lower 
Courts, the sale thereof may be still valid 
if money was needed and was spent for the 
benefit of the plaintiffs ‘themselves, who 
were minors, the executants of the sale- 
deed being their natural guardians. In 
view of the possibility of a Letters Patent 
appeal [think it is necessary to have all 
aspects of this considered and to remit the 
“following two issues to the lower Appellate 
=‘Court for findings: (1) Whether the sale in 
‘favour of the appellants, so far as it affected 
the interest in remainder, assuming the 
same to be joint family’ property, was 
justified by legal necessity: and (2) Whe- 
ther, assuming the interest in remainder to 
be the property of the plaintiffs, in which 
their father had no interest, the sale thereof 
was necessary or for their benefit. 

Findings shall be returned within three 
months. Parties shall be at liberty to ad- 
duce fresh evidence. On return of the find- 
ings ten days shall be allowed for objec- 
tions, if any. 

D. Order accordingly. 
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_ MADRAS HIGH COURT 

Civil Revision No. 1659 of 1931 
October 31, 1934 
VENKATASUBBA Rao, J. 
N. A. M. APPASAMI PILLAI—PLAINTIFF 
— PETITIONER 
versus 

MORANGAM MUTHIRIAN AND ANOTHER 

—DEFTENDANTS— RESPON DENTS. 

Limitation Act (IX of 1908), ss. 19, 20—Part 
payment unaccompanied by express denial or repu- 
diation—Inference—Express statement that payment 
is in full discharge—Effect—Admission of past 
liability unaccompanied by allegation of discharge— 
P Perier amounts to admission of subsisting liabi- 
ity. 

For the purposes ofs. 20, Limitation Act, it must 
be regarded ag a fundamental principle that the 
Statute is not checked, unless the part payment is 
made as an admission of aright in the recipient 
to the balance of the debt; in other words, the 

ayment must be such as to amount to an acknow- 
edgment of liability. If a debtor makes a payment 
which the evidence discloses-is only in part, there 
being nothing in the circumstances to show that he 
was unwilling to treat it as part 
Court may, and does very properly infer that the 
payment implies an- admission of a right in the 
payee tothe balance of the debt, Thus from a 
part payment unaccompanied by an express denial 
or repudiation, an admission of right may be 
inferred. But where, without there being a bare 
naked payment, the debtor expressly states that the 
payment isin full discharge, in such a case, far 
from its amounting to anadmission of right, there 
is an unequivocal denial of it. 

There is no rule of law that an admission of a 
past liability unaccompanied by an allegation of 
discharge should, in all cases, be interpreted as an 
admission of subsisting liability. The question in 
each case is, is it a proper inference to draw 
from the facts and circumstances, that the debtor 
intended to make an admission that on the date it 
‘was made, the debt was existing. 

Where a letter from the defendant in effect was as 
follows: “ there was on my part a past liability for 


a larger sum, But owing to certain claims I made,- 
the mediators fixed my debt at a reduced amounf:- 
For that sum alone J am liable, which I am remit-, en ae 
i ‘that it 


Held, that far from b:ing an admission there was 
a distinct assertion amounting to a denial of the 
original amount being due and that the letter did 
not constitute an acknowledgment. Kandaswami 
Reddi v, Supammal (6), Official Assignee of Madras 
v, Subramania Ayyar (7) and Shaik Mira Sahib v. 
Shaik Nainar Lubbay Maracayar (8), referred 


to. 

O. R. from the decree of the Small 
Cause Court, Trichinopoly, dated July 
17, 1931. - 

Messrs. K. Rajah Ayyar and B. R. Setha- 
raman,tor the Petitioner. 

Mr. S. Thyagaraja Ayyar, a8 Amicus 
Curiae. 


Order.—The questions that arise are, 
first, whether the payment relied upon by 
the plaintiff has the effect of preventing 
the bar of limitation; secondly,.in the 
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alternative, whether there is such an ack- 
nowledgment of liability as is sufficient 
for that purpose, The plaintiff, alleging 
that a certain sum was due to him, has 
filed the suit. The defendant pleads that 
there was a mediation at which an amount 


-smaller than the sum claimed, was fixed 


as due by him and that he paid the sum 
so fixed in full discharge of the plaintiff's 
claim. The plaintiff contends that his suit 
is not barred as it has been brcught within 
three years from the date of the payment. 
The defendant wrote a letter mentioning 
the fact of the payment and the plaintiff's 
further contention is, that it contains a 
sufficient acknowledgment. The lower Court 
has found on the issues of fact, that the 
defendant has failed to prove that there 
was a mediation and that on the date 
Be the payment there was still a balance 
ue. 

In ihe letter in question, the defendant, 
alleging the mediation, states expressly 
that beyond the amount he is remitting, 
no further sum is due; in other words, that 
the payment is in full discharge of the 
debt. Does such a payment have the 
effect under s. 20, Limitation Act, of re- 
moving the statutory bar? This turns 
upon the view to be taken of the nature 
of the part payment referred to in that 
section. It is enacted that a part payment 
saves the statute, upon the principle that 
it implies an admission of right and an 
acknowledgment of liability? The plaintiff 
contends that the section does not require 
that the payment should be one from which 
an acknowledgment could be inferred, and 
for that contention he finds support in 
the fact that in the case of part payment. 
5f the principal, the section does not say 
should be made as such, the’ 
omission being significant as those words 
occur in connection with the payment of: 
interest. But I think it must be regarded: 
as a fundamental principle that the 
statute is not checked, unless the part 
payment is made as an admission of a 
right in the recipient to the balance of 
the debt; in other words, the payment must 
be such as to amount to an acknowledg- 
ment of liability. In English Law a part 
payment accompanied by a denial of the 
debt is not sufficient: it is said that the 
principle on which a part payment saves 
the statute is that it admits a larger debt 
to be due at the time of the part pay~ 
ment; in other words, that it recognizes 
or affirms the indebtedness. It -would no 
doubt be unsafe to construe or give effect . 


xo” 
to the provisions of an Indian Statute ‘in 
the light of the English principle; but the 


.. English Judgeshave pointed out that itis 


a principle applicable to part payment 
under all statutes of limitations, that it 
must be made as an admission of right; 
this is thus a principle of universal ap- 
plication and does not depend for its 
validity upon the wording of a particular 
enactment. If a debtor makes a pay- 
ment which the evidence discloses is only 
in parl, there being nothing in the cir- 
cumstances to show that he was unwilling 
to treat it as part payment, the Court 
may, and does very properly infer that 
the payment implies an admission of a 
right in the payee to the balance of the 
debt. Thus from a part payment unac- 
companied by an express denial or repudia- 
tion an admission of right may- be inferred. 
But where, without there being a bare 
naked payment, the debtor expressly states 


that the payment is in full discharge, in- 


such a case, far from its amounting to 
an admission of right, there is an un- 
equivocal denial of it. 

‘In Harlock v. Ashberry, (1) it was heid 


that a payment to come within ss, 2 and: 
' 24 of 3 and 4 Will. 4 c. 27 and conse-- 


quently within the supplementary enactment 
of 1- Vict. c. 28, must be one made by the 
mortgagor or some person bound to pay 
on his behalf. Holker, L. J., refers to 
the ‘payment in question as one -enforced 
against a ‘tenant by the mortgagee and 
says that it cannot amount to a payment 
within the meaning of the section. For 
that, the reason is thus stated : 


_‘What I have always understood to be the prin- 
ciple of the enactments and my view seems to be 


affirmed by the decision in Chinnery v. Evans.- 


(2) is that the payment is to amount to an ac- 
knowledgment, and if that is so, it cannot be 
said by any possibility that the payment in this 
case vee a payment amounting to an acknowledg- 
ment”. i 


That is to say, a payment made by a 
tenant does not imply an admission by 
the mortgagor of the mortgagee’s right 
and such a payment therefore has not the 
effect of preventing the bar of limitation. 
Brett, I. J, also declares that the 
reason for not accepting the payment as 
valid is, that in all statutes of limitations 
the principle on which they are founded 
is, that in those cases in which a pay- 
ment is allowed to take the case out of 
the operation of the statute of limitations, 


(1) (i882)-19 Ob, D 539; 51 LJ Oh. 39; -30W R ` 


327; 48 LT 356. 
Ko (1864) 11 H L O15; 13 WRU L T 
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il must be such a payment as amounts 
to an acknowledgment of liability. Jessel, 
M. R, makes an observation to the same 
effect. It would be, as I have said, un- 


safe to construe the provisions of the Limi- ` 


tation Act in the light of the Common 
Law doctrine as to part payment; but as 
the learned Lord Justices point out, the 
principle I have referred to underlies all 
statutes of limitations and is of universal 
applications, 

Further the decision is valuable from 
another point of view. In the English 
statute there construed, as in the Limitation 
Act, what takes the case out of the statute is 


.a bare payment and nothing is said about 


ils involving an admission of liability. 
That decision, therefore, I regard, apart 
from the principles enunciated there, as 
an authority on the construction of our Act. 
See also Taylor v. Hollard (3). In Bra- 
jendra Kishore v. Hindustan Co-operative 
Insurance Society (4), both Sanderson, 
©. J. and Mookerjee, J.; “refer to 
the principle that a part 
keeps alive a debt, as it involves an 
admission of the right (pp. 991 and 100(*) 


In Sakharam Manchand v. Keval Padamsi- 


(5), the learned Judges, while holding 


that certain payments saved the claim, point : 
intended - 


out that those were not 
to be made in full satisfaction (p. 396T 


Rustomji in “his work on limitation takes- 


the view that I have here expressed. 

In s. 20 in the case of payment of in- 
terest, both debt and legacy are mentioned, 
whereas the legacy is left out where the 
section déals with part payment. Mitra 
thinks that the reason for this distinction 
is, that under the law a legacy is not 
necessarily payable in full and a pay- 
ment therefore of a part ofthe legacy by 
the executor does not involve the admission 
on his part that a larger amount is pay- 


able (Mitra on Limitation, Vol.1, Edn. 6,_ 


p. 413). There is in this passage a re- 
cognition of the principle to which I have 


adverted, although [ must say that Mitra. 


goes on to observe: 
“It would seem that under s.20 ...., the creditor 
would be entitled to a fresh period of limitation, 
although the debtor intended the payment as a pay- 
ment of the whole debt in full (p. 4167).” 
This remark is 
(3) (1902) 1K B676; 71 LJK B 278; 1i8TL R 
287; 50 W k 558; 86 L T 228, x 
P (G) 44.0 978; 39 hd. Cas. 705;AI R1918 Cal, 
07 


(5) 44 B 392; 56 Ind. Cas. 429; A I R1920 Bom, 


413; 22 Bom. L R 313. 
*Page of 44 U.—[H#d.} 
[Pages of 44 B.—[Ed], 
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earlier observation, and for my part, J am 
prepared to hold that that principle laid 
down by the Lord Justices in Harlock v. 
Ashberry (1) (C. A.) applies. Then re- 
mains the second point, is the acknow- 
ledgment contained in theletter in question 
sufficient ? What the defendant asserts there 
is in effect that: . 


- “There was on my part a past liability for a larger. 


sum. But owing to certain claims I made, the 
mediators fixed my debt at a reduced amount, 
For that sum alone I am liable, which I am 
remitting.” 

In regard to the original debt there is 
no more than a bare recital of a past 
event. The real question is, can the whole 
statement taken together be construed as an 
admission of subsisting liability,? Far from 
thers being an admission, there was a distinct 
assertion, amounting toa denial of the origi- 
nal amount being due. It has been held that 
there is no rule of law that an admission 
of a past liability unaccompanied by an 
allegation of discharge should, in all cases, 
be interpreted as an admission of sub- 
sisting liability. The question in each 


case is, is it a proper inference to draw- 


from the facts and circumstances, that 
the debtor intended to make an admission 
that on the date it was made, the debt 
was existing? Kandaswami , Reddi v. 
Supammal (6) and Official Assignee of Mad- 
ras v. Subramania Ayyar (7). This is a 


stronger case; the debtor has not to rely. 


upon a mere negative act, namely, the 
absence of an allegation that the debt 
has since become discharged, but there is 


a positive assertion that the original 
liability has since ceased. A statement 
such as: 


“I owed you six months ago Rs. 100, but to-day 
I owe you only Rs, 50” 
cannot by any stretch of language be cor- 
strued as an admission that the amount 
due on the date it was made, was Rs. 100 (See 
the observations of White, O. J., in Shaik 
Mira Sahid v. Shaik Nainar Lubbay Mara- 
cayar, 21 Ind. Cas. 30 (8). The lower Court 
has rightly dismissed the plaintiff's suit 
and the Civil Revision Petition is dismissed. 
Mr. S. Thyagaraja Aiyar,. being unable, 
owing to some difficulty, to appear for the 
respondents, has argued the case as amicus 
curiae and I must express my obligation 


(6) 45 M 443; 70 Ind. Cas. 576; A IR 1922 Mad. 
104: 15 L W 325; 42 M L J 268; (1922) M W N 1€8; 
32 ML T 166. 

(7) 171 Ind. Cas. 740; A I R 1924 Mad 286; 46 M 
L J 1; 33M L T 235; 19 L W 331, 

(6) 21 Ind, Cas. 30; (1913) MW N 682; 25ML J, 
259. 
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to him.. 1 make noorder as tocosls as tha 
respondents are unrepresented. o g 
AN. Petition dismissed. . 
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held over even after this period. Jn a suit for his 
Yejectment : 
Held,that the relationship of landlord and 


thekadar did not subsist between the parties and 
that it was not necessary for the landlord to institute 
a suit in a Revenue Court for the ejectment and the 
Civil Court had jurisdiction to entertain the same. 

A plaintiff cannot oust the jurisdiction of a Revenue 
Court by dressing up bis reliefs so as to make them 
cognizable by the Oivil Oourt. 
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Judgment.—This is am appeal by the 
plaintif, Makund Swarup, arising out of a 
suit brought by him for recovery of pos- 
session over a three-fourth share of 
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-and 
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mortgagee rights in the entire 20 biswas 
of village Ekka Tajpur alias Sikhra and 
a three-fourth share of mortgagee rights 
in the entire 20 biswas of Mauza Rasul- 
pur. The plaintiff further claimed to 
recover a sum of Rs. 2,500 principal and 
Rs. 933-6-0 interest on account of profits 
for the year 1332 Fasli and a sum of 
Rs. 4,000 principal and Rs. 1,133-6-0 
interest on account of damages for the 
year 1333 Fasli. There was also a prayer 
for the recovery of Rs. 3,750 principal 
and Rs. 387-9-0 interest as mesne profits 
for the year 1334 Fasli and Kharif 
1335 Fasli. The plaintiff impleaded as 
defendants to the suit Thakur Karan 
Singh, Deep Chand and Tejpal Singh, 
minor sons of Somraj Singh and Raghubir 
Singh. 

The admitted facts which led to the 
institution of the suit may be stated. On 
November 30, 1904,a usufructuary mort- 
gage was executed by Fazal Shah, Haidar 
Shah and Wazir 
Makund Swarup and Ghafoor Bakhsh for 
Rs. 50,000, mortgaging four villages: (1) 
Landdoki Hasanpur, (2) Chashi, (3) Ekka 
Tajpur alias Sikhra, and (+) Rasulpur. It 
the mortgage deed that 
Makund Swarup had advanced Rs, 30,000 
and Ghafoor Bakhsh Rs. 20,000 and the 
former was a mortgagee of three-fifth share. 
the-latter of a two-fifth share. 
This document wa’ registered on Decem- 
ber 17, 1904. On January 24, 1908, 
Ghafoor Bakhsh sold his mortgagee rights 
to Makund Swarup with the result that 
Makund Swarup became the sole mort- 
gagee of the four villages mentioned above. 
On August 18, 1909, Makund Swarup 
executed atheka in favour of Girwar 
Singh and Tulsi Ram of three villages, 
Landdoki Hasanpur, Ekka Tajpur alias 
Sikhra and Rasulpur for 15 years from 1317 
Fasli to 1331 Fasli corresponding to the 
period from July 1, 1809 to June 30, 1924. 
This document is printed at p. 23 of our 
record. The thekadars were given the right 
to enter into possession over ihe leased pro- 
perty for a term of 15 years and they 
were required to paya sum of Rs. 4,300 
every year to Makund Swarup. 

They had also to pay the annual 
Government revenue of Rs. 3,171. It 
may be mentioned that Girwar Singh and 


Tulshi Ram Singh, the two lessees, are’ 


first cousins, being the sonsof two bro- 
thers. On September 18, 1920, Makund 
Swarup sold two-fifth of his mortgagee rights 
in allthe four villages to Kishun Chand, 
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Somraj and Raghubir. Kishun Chand 
was entitled under the sale deed to half 
of two-fifth and Somraj and Raghubir to 
the remaining half of two-fifth., Makund 
Swarup thus retained in himself three- 
fifth of the mortgagee rights. In the 
year 1922 Tulshi Ram, one of the  theka- 
dars, died leaving behind him three sons, 
Karan Singh, Shib Singh and Naubat Singh, 
who became entitled to the lessee rights 
of Tulshi Ram. The positionin 1922 after 


the death of Tulshi Ram therefore was 
that Makund Swarup had three-fifth 
mortgagee rights and Kishun Chand, 


Somraj and Raghubir had two-fifth mort- 
gagee rights in the above-mentioned four 
villages and Girwar Singh, Karan Singh, 
Shib Singh and Naubat Singh had lessee 
rights over three villages. It may be 
stated here that the village Chashi was not 
included in the lease and it remained in 
the possession of Makund Swarup and 
even when on September 18, 1920, Makund 
Swarup sold two-fifth of the mortgagee 
rights to Kishun Chand, Somraj and 
Raghubir, hedid not deliver possession to 
the vendees of even a proportionate share 
in village Chashi. 

The term of the theka expired on June 
30, 1924, and on July 5, 1924, Makund 
Swarup applied for the expungement of 
the names of the thekadars. On July 10, 
1924, Makund Swarup through his general 
attorney, Bankey Behari Lal, wrote to 
Girwar Singh that an application for getting 
the leased property released from the theka 
had been made in the competent Court 
and on account of the death of Tulsi Ram 
the theka had been legally dissolved. It 
was enquired of Girwar Singh whether he 
was willing to retain the theka in future or 
whether he wanted to sever his connection. 
Girwar Singh the same day wrote back that 
the theka was for a period from 1317 Fasli 
to 1331 Fasli, the term whereof had expired 
and the theka had dissolved. He definite- 
ly stated that he did not want to act asa 
thekadar any longer. On July 29, 1924, 
Karan Singh filed objections in reply 
to the application of Makund Swarup for 
the expungement of the names of 
thekadarsin which on various grounds he 
pleaded that Makund Swarup was not en- 
titled to mutation. It does not appear 
from the record that Shib Singh and Nau- 
bat Singh made any objections to the 
mutation application of Makund Swarup. 

Before this mutation application could be 
decided; Karan Singh died on August 16 
1924, leaving behind him as his heirs his 
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five sons Manik Singh, Kishun Chand 
Singh, Meghraj Singh, Balmakund Singh 
and Amar Singh. .On October 2], 1924, an 
agreement was drawn up between Makund 
Swarup on the one hand, the owner of 
three-fifth mortgagee rights in the four 
villages, as first party, and Kishun Chand, 
Somraj and Raghubir, owners of two-fifth 
mortgagee rights in the four villages, as 
pene party. This agreement stated 
that : 

“the term of the theka had expired and after the 
expiry of the term of the theka, the heirs and thekadars 
‘had no longer any right and the mortgagees were now 
entitled to get possession of the mortgaged property 
and applications for mutations, names and lambar- 
darship had been filed by the parties.” 

It was provided that: 

“in order to facilitate the management of the posses- 
sion of the mortgagee rights it was necessary to settle 
as to which of the parties would take possession of 
which part of the mortagaged- property in lieu of the 
3/5th and 2/5th mortgagee rights and make 
collections,” 

It was stated that Kishun Chand Singh 
was one of the heirs of the thekadar 
Karam Singh who as a thekadar lambar- 
dar was in possessionof the villages com- 
prisedin the theka by making collections 
and as many matters relating to the arrears 
were still incomplete, it was necessary for 
Kishun Chand to settle the account relat- 
ing to arrears within the year 1332 Fasli, 
The second party, namely, Kishun Chand 
Singh, Somraj and Raghubir, were stated 
to be liable for the profits for 1332 Fasli 
which profits after the adjustment of ac- 
counts of profits in respect of the mortgag- 
ed village, namely, Chashi which was in 
possession of Makund Swarup were fixed at 
_ the sum of Rs. 2,500and this sum was pro- 

mised to be paid half on December 15, 
1924, and half on June 15, 1925. It 
was then said that from 1833 Fasli the 
second party inlieu of two-fifth mortgagee 
rights in four villages would enter into 
possession of the entire village, Landdoki 
Hasanpur and the first party, namely, 
Makund Swarup, would enter, in lieu of 
three-fifth mortgagee rights in the four 
-villages, into sole possession of three 
villages Chashi, Ekka Tajpur alias Sikhra 
and Rasulpur ; and if the second party 
failed to deliver possession in the beginning 
of 1333 Fasli overthe villages which under 
-tbe agreement had been given to first 
party, then the second party would be lia- 
ble for payment of Rs. 4,000 by way of 
damages to the first party. Jt was.also 
agreed that each ofthe parties should make 
. applications on their behalf and get all the 
‘sults relating to mutation of names and 
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lambardarship pending in thé Revenud 
Court struck off. On February 5, 1925, 


Makund Swarup’s mukhtari-am made a 
statement in the mutution case that the 
application of Makund Swarup dated July 
5, 1924, for the expungement of the names of 
the thekadar be struck off and the Revenue 
Court directed the application to be struck 
off and shelved. It does not appear if any 
fresh applications for mutation were made 
by either party onthe basis of the agree- 
ment of October 21, 1924, and the names of 
Girwar Singh who, as we stated before, had 
disclaimed all connection with the theka, 


.Shib Singh and Naubat Singh who had 
_made no objections to the mutation appli- 


cation of Makund Swarup and the five 
sons of Karan Singh continued as thekadars 
inthe revenue records. Of these 5 sons, 
Kishun Chand Singh in the agreement 
referred to above had definitely stated that 
the theka had expired and the thekadars 


-had no longer any right and another son, 


Manik Singh whois a Vakiland who 
according to the evidence of Bankey Behari 
in this case had prepared thedraft of the 
agreement was an attesting witness to the 
document which is printed at p. 39 of our 
record. a ' 

It is clear from what we have stated 
before that village Chashi remained all 


.alongin the mortgagee possession of Ma- 


kund Swarup but possession over Ekka 
Tajpur and Rasulpur was not given to 
Makund Swarup as stipulated in the 
agreement in the beginning of 1333 Fusli 
and tLe present suit was instituted on 


‘April 28, 1928 when the whole of 1334 


Fasli and Kharif of 1335 Fasli had run out 
for the reliefs which we have already 
mentioned in the beginning of our judg- 
ment and as Somraj one the members of 
the second party was dead, his two sons 
along with the other members of the second 
party were impleaded as defendants. The 
defence of the two sonsof Somraj and of 
Raghubir was that they never got mort- 
gagee possession over two-fifth. of the 
property ever since the sale deed of 
agreement 
dated October 21,1924, was improperly and 
illegally obtained onaccount of the simpli- 
city and inexperience of Somraj and 
Raghubir which had no binding effect. 


Various defences were raised by Kishun 


Chand Singh but the principal pleas were 


that the thekadars had not been ejected 


according to law and the Civil Court had 
entertain the present 


Í 
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had been framed, he moved the Court that 
there ought to bea clear issue on the plea 
taken by him that he was atenant of the 
plaintiff and thatunders. 273, Tenancy 
Act (Localj Act IYI of 1926) the issue on 
‘tenancy should be submitted to appropriate 
Revenue Court for decision. On January 
19, 1929, the Court acceded to this request 
and after framing another issue, namely, 
whether the relationship of landlord and 
tenant existed between the parties or not, 
sent the record to the Revenue Court for 
determination of that issue. The Revenue 
Court on August 17, 1929, held that Kishun 
Chand was stilla thekadar and therefore a 
tenant of the plaintiff. It appears thaton 
February 5, 1930, after the decision ofthe 
Revenue Court was obtained, and upon 
representations made by the plaintiff, the 
learned Subordinate Judge re-called his 
previous order dated January 19, 1929, 
submitting the record tothe Revenue 
Court. There was an appeal to the High 
Court against this order and it was held by 
-this Court on July 29, 1930, that it was too 
late for the trial Court to go back upon his 
previous order after the Revenue Court 
had gone into the matter and recorded its 
finding in favour of one party. The appeal 
was, therefore, allowed and the order dated 
February 6, 1930, was set aside. The 
learned Subordinate Judge then took up 
the case on November 15, 1930, and as 
under s. 273, cl: (8) he was bound to 
accept the finding of the Revenue Court on 
the issue referred toit, he held that the re- 
lation of landlord and tenant existed 
between the parties and upon that finding 
he also came to the conclusion that he had 
no jurisdiction to try the case. He therefore 
did not discuss the other -issues and instead 
of returning the plaint for presentation to 
the proper Court (which was perhaps the 
most proper order) dismissed the plaintifi's 
suit. It may thus be taken that the learn- 
ed Subordinate Judge decided two issues in 
the case and refrained from deciding the 
others. 

The plaintiff has therefore filed the 
present appeal and the first point taken 
by him is thats. 273, Agra Tenancy Act, 
had no application to ihe facts of the case 
because the lease in dispute was not one 
relating to an agricultural holding. We 
may mention that this Oourt on July 29, 


1930, held that it was not necessary for it to’ 


decide this point and that if thetrial Court 
had wrongly referred the issue tothe 
Revenue Court, the mistake could be rec- 
tified on appeal and not by the trial Court 
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reviewing its former order. We, therefore, 
propose to decide this preliminary objection 
of the plaintiff-appellant. It is said that a 
tenant according to the definition of the 
term in the Tenancy Act under s. 3, 
cl. 6 includes a grove-holder but does 
not include a thekadar and if the only 
contention of the defendant was that he 
was athekadar from the plaintiff, there 
was no plea that the relationship of 
landlord and tenant existed between the 
parties. But even if it be conceded that 
a thekadar is not a tenant under s. 278, all 
that the Civil Court has to see is whether 


-the defendant pleads that he holds the land 


asa tenant of the plaintiff and as the 
defendant had so pleaded, the Civil Court 
was bound to submit the record tothe 
Revenue Court and not to gointo the 
question whether a thekadar ‘is strictly a 
tenant or not. It is then said that a lease 
like the present one does not relate to an 
agricultural holding. Now “holding” has 
been defined ins. 3, cl. (8), Tenancy Act, 
and means: 


“a parcel or parcels of lands held under one tenure 
or one lease, engagement or grant and includes the 


interest of a thekadar.” 

Under s. 219, cl. (2) a theka shall be 
deemed to be a lease for agricultural pur- 
poses within the meaning of s. 117, Trans- 
ferof Property Act, 1882. It is therefore 


clear that the lease in question in the 


-present suit does relate to an agricultural 


holding. It was conceded by the parties 
that the Tenancy Act of 1926 will regulate 
the procedure to be followed in the present 
case, It is, therefore, clear that the rulings 
that were given under the Tenancy Act 
of 1801 are no longer good law. A. 
similar view was taken by a Bench of this 
Court in Ram Siri v. Iqbal Bahadur (1) where 
the terms “thekadar” and “agricultural 
holding” were considered. There is, there- 
fore, no force in the preliminary contention 
advanced by the appellant. 


Under s. 273, cl. (4) the finding of the 
Revenue Court on the issue referred to it 
shall, for the purposes of appeal, be 
deemed to be part of the finding of the 
Civil Court and we have got to decide 
whether the finding that the relationship 
of landlord and tenant or the relationship 
of landlord and thekadar existed between 
We 
see whether the suit 

in the Civil Court 


(1) 143 Ind, Cas. 876; A IR .1933 All, 456; Ind. 
Rul. (1933) All. 349; 17 R D435; LR 14 A 334 Rev.. 
(1933) A L J 936. 
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or not. We’ propose to discuss the first 
question in the beginning. The svit is 
between -Makund Swarup on the one hand 
and Kishun Chand, Deep Chand, Tejpal 
Singh and Raghubir Singh on the other. 
Deep Chand and Tejpal Singh are the sons 
of Somraj Singh and, neither Somraj Singh 
nor Raghubir Singh were ever the lessees 
of Makund Swarup. The only-question is 
whether Kishun Chand can be said to 
be a lessee of Makund Swarup. He 
claims his right through Karan Singh who 
was a son of Tulshi Ram; a lessee under 
the document of lease dated August 18, 
1909, The term of the lease expired on 
June 30, 1924, and on October, 21, 1924, 
Kishun Ohand stated in the agreement of that 
date that the thekadarsand the heirs of the 
_thekadars had no longer any right and the 
term - of the theka had expired. No 
language can be more definite, more 
unambiguous and more unequivocal than 
that used by Kishun Chand in the agree- 
ment of the question of the termination of 
the theka and it does not lie in his mouth 
tosay that he is a thekadar of the plaintiff. 
The plaintiff acting on the representation 
of Kishun Chand got his mutation applica- 
tion struck off and allowed Kishun Chand 
Singh, the second party to the agreement 
of 1924, toremain in possession of certain 
villages for the year 1332 Fasli after the 
expiry of the term of the lease. The plaint- 
iff's position was altered to his prejudice 
-and we are clearly of the opinion that 
Kishun Chand Singh is estopped from 
pleading that he is a thekadar or tenant 
of the plaintiff. It is then said that 
although under the terms of the lease the 
theka expired in 1331 Fasli (June 30, 1924), 
the thekadar was allowed to remain in 
- possession in 1332 Fasli under the agree- 
ment of 1924 and, therefore, they were 
holding over. Under s. 218, Tenancy Act, 
if a thekadar remains in possession after 
the expiry of his theka and the lessor 
accepts rentfrom him or otherwise assents 
to his continuing in possession, the theka 
is in contrary renewed from year to year, 
The argument, therefore, is thatif inthe 
absence of an agreement to the 1333 
Fasli, according to the agreement, Kishun 
Chand Singh did not hand over possession 
over the villages mentioned in the plaint, 
the plaintiff, in order to terminate the 
theka which under the provisions -ofs. 218 
must be deemed to continue, has to bring 
a suit forejectment in the Revenue Court 
under s. 205, cl. (d), or cl. (e) and reliance 
is placed on s, 204 which says that no 
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thekadar shall be ejected otherwise than in 
accordance with the provisions of this Act. 
The Board of Revenue had consistently 
held that a person holding over after the 
expiry of a lease for a fixed term could not 
be said to bea trespasser and the tenancy 
continues unless it is terminated by eject- 
ment, abandonment or relinquishment : 
see Mahir Zia Begum v. Janki (2) and Nath 
Chandrawat Trust v. Lallan (3). It is 
conceded that if a tenant or a thekadar 
gives up possession and puts the landlord 
in possession, it would not be necessary 
for the landlord to file a suit for ejectment 
but itis strenuously contended that á 
mere declaration that the tenant would 
give up possession is not enough and if 
in contravention of the declaration, the 
tenant or the thekadar continues to re- 
main on the land, the landlord cannot 
treat the tenant as a trespasser and file 
a suit for ejectment in the Civil Court: 
Tt is said that in the present case under 
the terms of the agreement the theka was 
extended for the year 1332 Fasli, and there 
was no statement by Kishun Chand Singh 
after the expiry of 1332 Fasli that this 
fresh theka had expired. The statement in 
the agreement about the expiry of the 
theka related to the original theka of 1909 
and if Kishun Chand Singh in spite of 
the promise to hand over possession of 
1333 Fasli did not deliver possession. the 
position of Kishun Chand Singh under 
s. 218 was thatof a thekadar from year 
to year. There is no proof in the present 
case that the plaintiff has accepted any 
rent from Kishun Chand Singh or has 
otherwise assented to Kishun Chand Singh's 
continuing in possession after 1332 Fasli 
as a thekadar and even ' if we were to 
accept the view of the Board of Revenue 
thatim a proper case of holding over, the 
tenancy continues and can be terminated 
only by a’ suit for ejectment in the 
Revenue Court, we areof the opinion that 
the position of Kishun Chand Singh in 1332 
Fasli was notthat of a thekadar. He soon 
after the expiry of the term of the original] 
lease, made a definite statement to the 
effect that his rights as a thekadar no 
longer subsisted and the arrangement 
under which Kishun Chand Singh, Somraj 
Singh and Raghubir Singh, were to 
remain in possession during the year 1332 
Fasli was a different arrangement altogether. 
It was clearly stated by the second 
party: a i 
(2) 10 L R A Rev. 243 
_ (83) 10 L R A Rev. 30), 
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‘ “Weare liable for 133? Fasli only and after the 
adjustment of account of profits of in respect of 
the mortgaged village, viz, Ohashi which is in the 
possession of the first party, the amount thereof 
comes to Rs. 2,590, and it is due to the first. 
party and we shall pay one-half of it in Kharif 
on December 15, and the other half in Rabion 
June 15." 


This makes it clear that according to 
the agreement the lessees were not to 
remain in possession but the second party 
was to remain in possession. The amount 
fixed under the .lease was Rs. 4,300 a 
year but according to this agreement the 
amount was fixed at Rs.2,500; under the 
lease the lessees were liable to pay the 
aonual sum reserved but under the agree- 
ment the second party were to pay thesum 
fixed by the agreement. The village Chashi 
was not included in the lease and the 
Jessees had nothing to do with the pro- 
fits of that village. But under the agreement 
the profits of that village were also taken 
into consideration. Two-fifth of the mort- 
gagee rights in village Chashi were sold 
to the second party in 1920 and the second 
party were entitled to its profits from 
that date up till the date of the agreement 
but as Makund Swarup remained in 
possession, the profits of that village for 
four years were set off. We are clearly 
of the opinion that inthe year 1332 Fasiz 
the second party- and notthe lessees were 
to remain in possession under a different 
set of circumstances absolutely dissimilar 
to the terms of the lease. Learned Counsel 
for the respondent has referred ustca 
statement made by Bankey Behari on 
February 5, 1925 (this would bein the 
year 1332 Fasli) where he says that at that 
time the heir of Karan Singh and the 
lessees were in possession of all the three 
villages. This was a loose statethent made 
by the general attorney of the plaintiff 

or it may be that the  seccnd party 
` allowed the lessees or the heirs of the 
lessees or the heirs of Karan Singh to 
remain in possession for facility of realiz- 
ing the arrears of 1331 Fasli. We know 
that this statement cannot be taken at its 
face value when Girwar Singh, one ofthe 
lessees, definitely stated on July 10, 1924, 
that he did not want to act asa thekadar 
and when he again in his evidence in this 
case on July 30, 1929, stated on oath that: 

“after the expiry of the period of the theka he 
was no more a thekadar nor were the heirs of 
Tulshi Ram thekadars any more.” 


Ifwe were to consider the case of 


Kishun Chand Singh alone, apart 
from other members of the second party, 
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namely, Somraj and Raghubir, the posi- 
tion is that he gave up possession under 
the lease of 1909 on the expiry of the 
period fixed therein and then Makund 
Swarup allowed him to continue in pos- 
session under a different title. There was 
thus an evacuation by Kishin Singh, a 
restoration of possession by surrender to 
his landlord—the plaintif—and a subse- ’ 
quent letting in of Kishun Chand Singh 
by Makund Swarup under a different 
arrangement and the breach of the 
terms contained in the different arrange- 
ment enables the plaintiff to get relief in the 
Civil Court. ; 

It was’ said that at best in 1924 Kishun 
Chand Singh should be deemed to have 
surrendered his thekadavi rights and as the 
Tenancy Act of 1901 wasin force in 1924, 
we must look to the - provisions relating 
to surrrender contained in that Act and 
in order that the surrender should be 
effectual], the elaborate provisions contained 
in s. 83 et seq of Local Act II of 1901 should 
have been followed. These provisions re- 
late to a tenant not bound by a lease or 
other agreement for a fixed period and 
Kishum Chand Singh held the land under 
a lease for a fixed period and even if 
these provisions be deemed to be applicable, 
they do not suggest that it is not possible 
for a landlord or a tenant to come together 
and agree by means of a registered docu-. 
ment to a different state of affairs. Re- 
liance in this connection was placed by 
learned Counsel for the respondents and by 
the Revenue Court on the case of Selected 
Decision of the Board of Rev. U. P. No. 9 of 
1914. The learned members of the Board of 
Revenue held that an agreement tosurrender 
without actual evacuation is invalid and 
that for the determination of a tenancy the 
essentials are a notice or agreement to sur- 
render and the actual fulfilment of the 
agreement. In the case before them there 
was no abandonment at all. The deed of 
surrender was executed in July and the 
promise was to surrender on July 1, fol- 
lowing; but the tenants ploughed and 
sowed in that month and showed no dis- 
position to fulfil their agreement. In the case 
before us the facts are different. The defend- 
ant Kishun Chand Singh said that the theka 
hed determined and gave up all rights 
under the same. He then along with 
certain persons other than the original 
lessees entered into possession in a different 
capacity in the zear 1332. It is worthy 
of note that the learned members of the 
Board of Revenue in the case before them 
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held that the landholders might possibly 
bring a suit for specific performance of the 
agreement or for damages for breach of 
contract in the Civil Court and this is ex- 
actly what Makund Swarup has done in the 
present case. 

We are, therefore, of the opinion that the 
relationship of landlord and thekadar does 
not subsist between the plaintiff and the 
defendants and that it was not necessary for 
the plaintiff to have instituted a suit in the 
Revenue Court for the ejectment of Kishun 
Chand Singh. 

We now proceed to consider the question 
whether the present suit should have been 
filed in the Civil Court orin the Revenue 
Court and in this connection it was also 
argued by the respondent that the plaintiff 
obtained no cause-of action to maintain the 

- present suit. So far as defendants Nos. 2 to 

4 are concerned, it is clear that no relief 
could be obtained against them in the 
Revenue Court nor could any relief be 
obtained against Kishun Chand Singh upon 
the basis of the agreement which is the 
main plank of the plaintiff's case in ‘the 
Revenue Court. It is true that a plaintiff 
cannot oust the jurisdiction of a Revenue 
Court by dressing. up his reliefs so as to 
make them cognizable by the Civil Court 
but this is not one of those cases where 
the plaintiff has presented his plaint in a 
different garb or where the plaintiff could 
obtain adequate relief in the Revenue 
Court. Mortgagee possession over villages 
Ekka, Tajpur and Rasulpur, could not 
be obtained in the Revenue Court. The 
sum of Rs. 2,500 plus interest could not be 
recovered in the Revenue Court for 1332 Fasli 
because this figure was not settled under 
the lease. The sum of Rs. 4,000 plus 
interest as damages fixed by agreement 
also could not be decreed by the Revenue 
Court, nor could the sum of Rs. 3,750 plus 
interest be awarded as mesne profits by 
the Revenue Court. The lease com- 
prised three villages and in the present case 
one of them Landdoki Hasanpur has been 
kept scrupulously out of consideration. 

It is then said that Kishun Ohand Singh 
is a lambardar of the villages Ekka Tajpur 
and Rasulpur and the plaintiff cannot in 
the Civil Court turn Kishun Ohand Singh 
out from the office of lambardar. It appears 
that Kishun Chand Singh has purchased 
a proprietary share in the villages. The 
khewat printed at p.’ 76 of our record shows 
that mortgagee right exists over only a 
three-fourth share in the two villages and 
that a one-fourth share is free from the 
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morigage andthatis why relief in the 
present suit is confined to a three-fourth 
share only and these are the only mort- 
gagee rights that are now subsisting 
under the mortgage executed by Fazal 
Shah and others in 1901. It is common 
ground that Kishun Ohand Singh because 
a lambardar because of his proprietary 
be- 
cause of his being a lessee. In para. 10 
of the written statement he states that: 
“the contesting defendant by virtue of making 
purchase is the exclusive partner of the mahals 


leased out and on the basis of such partnership 
has continued to make collections as lambardar," 


It isnot necessary for the plaintiff to 
remove Kishun Ohand Singh from 
‘lambardarship. Under æ. 265 (1) the 
lambardar in an undivided mahal is en- 
titled, inthe absence of a contract to the 
contrary, to collect rents and other dues. 
It is thus clear that a contract amongst 
co sharers for the collection of rents is 
permissible. All that the plaintiff seeks 
by relief (a) in the present suit is that 
on the enforcement of the agreement of 
1924 the plaintiff should ke allowed to 
collect rents to the extent of three-fourth 
in villages Ekka Tajpur alias Sikhra 
and Rasulpur and this in effect is the 
possession which he claims. It is notne- 
cessary for Kisbun Chand Singh to be 
removed from the officeof lambardar for 
he may still continue to collect the rent 
of the remaining one fourth share and if 
later on the plaintiff encounters any 
difficulties, he might be advised to apply 
for the removal of Kishun Chand Singh. 

Finally it was argued that the plaintiff 
has no cause of action to maintain the 
present suit. Jt is said that the plaintiff 
has not sued for profits, has not applied 
for mutation of names under the agree- 
ment, nor has he applied for ‘being 
appointed as a lambardar, and the 
argument is that if the plaintiff had done 
any of the above things, the defendant, 
Kishun Chand Singh, might have been 
objected. It was, however, not necessary 
for the plaintiff to adopt these measures 
before coming to Court. In para. 7 of his 
plaint, the plaintiff discloses his cause of 
action which is that in contravention of 
the terms of the agreement, the defend- 
ants and the ancestor of defendants Nos. 2 
and 3 remained in possession of the 
properties situate in Ekka Tajpur and 
Rasulpur and by their improper acts de- 
prived the plaintiff from gaining benefits 
therefrom. It was alsosaid that the de. 


t 


over, the plea that the plaintiff has 


‘that when the agreement of 
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fendants undertook to pay Rs. 2,500 for 
1332 Fasli and Rs. 4,000 for 1333 Fasit, 
neither of which sums was paid by the 


defendants. .An application for being ap- 


pointed asa lambardar and the granting 
of such an application could not have 
‘afforded adequate relief to the plaintiff and 
in order to obtain relief against defend- 
ants Nos. 2 to 4 at least under the 
terms of the agreement, plaintiff had neces- 
sarily to institute the present suit. More- 
no 
cause of action for -the suit was not 
taken in the trial Couri, 


We wish to make it clear that we have 
‘assumed so far that the deed of agree- 
ment dated October 21, 1924, is enforcible; 
we have not attempted to decide the ques- 
tion of its validity whichis in issue 
between the parties on the plea taken by 
‘defendants Nos. 2 to 4 and when the case 
goes back to the trial Court, that Court 
will have to adjudicate on that point. The 
Court below dismissed the plaintiff's suit 


‘on certain preliminary points and , our 
‘decision is confined to those preliminary 


Tt was the plaintiff's case 
October 21, 
1924 was executed, all those who could 
be said to haveany interest in the lease 
repudiated their connection and consented 
tu the agreement. It is pointed out that 
Girwar Singh on July 10, 192, wrote to 
Makund Swarup saying that bedid not 
‘want to remain a thekadar, that Shib 
Singh and Naubat Singh never objected 
to the. application of Makund Swarup for 
mutation that Manik Singh prepared the 
‘draft and was an attesting witness, that 
the other three sons of Karan Singh must 
be deemed to be represented by the elder 
brothers, Kishun Chand Singh and Manik 
Singh. Bankey Behari, a witness for the 
plaintiff, has deposed’ in the present case 
that all the above persons were consenting 
parties to the agreement of 1924 and it 
ia said on the plaintiff's behalf that the 
entry oftheir names-in the khewat is a 
paper entry. We do not wish to arrive 
at any finding on this point inthe absence 
of Shib Singh, Naubat Singh, Meghraj 
Singh, Balmakund Singh and Amar Singh. 
Whatever our suspicions in that direction 
might be, itis impossible to adjudicate 
-upon the rights of persons whoare not 
parties to the suit, All that-we decide 
is that Kishun Chand Singh is definitely 
estopped from pleading any rights as 
thekadar and -our judgment governs only 


points alone. 
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him, the plaintiff, and ‘the other defend- 
ants. . 

Asa result of what we have said above, 
this appeal is allowed, the decree of the 
Oourt kelow is set aside and as the 
decision of that Court proceeded upon- 
preliminary points, we remand ihe case to 
that Court under O. XLI, r. 23, Civil 
Procedure Code, for the disposal of other 
issues that arise in the case. Parties will 
be atliberty to produce fresh evidence. 
The plaintiff is entitled to a refund of 
the court-fee paid in this Court and to his 
costs of this appeal. Costs in the Court 
below incurred so far and to be incurred 
hereafter will abide the event. 

D. Appeal allowed. 


—_——__~. 


MADRAS HIGH COURT 

Second Civil Appeal No. 475 of 1931 
December 13, 1934 
MADHAVAN NAIR, J. 

MARUDAMUTHU ASARI—PLAINTIFF 

'— APPELLANT 
versus 
KUMARASWAMI ASARI AND OTHERS 
— DEFENDANTS —RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 11— 
Mortgage by-one brother—Suit and decree—Mortgagee 
purchasing in auction—Vendee from widow of other 
brother filing suit for possession—Defence ofproperty 
having passed by survivorship to mortgagor—Decision 
in prior suit as to whether brothers were divided— 
Title of auction-purchaser accruing prior to suit— 
Decision, if operates as res judicata against him. 

Where the mortgagee's title arose prior to the suit 
iu which the decree against his mortgagor was 
obtained, and the mortgagor possessing only the 
equity of redemption hadnot inhim any such estate 
as would enable him suificiently to represent the 
mortgagee in the suit instituted after tbe mortgage, 
the mortgagee is not bound by the decision in the 
suit. Ramchandra Dhondo v. Malkapa (1), followed. 

The plaintiff instituted a suit for recovery of the 
suit property purchased by him from the widow of 
A. His case was that there was a partition between 
A and his brother P. that the suit property fell to 
the share of A and that after his death it was in- 
herited by his widow from whom he has derived a 
valid title toit by purchase. The defendants al- 
leged that there was no partition between P and 
A and on A's death, P became entitled to all the 
properties by right of survivorship and that they 
purchased the property in execution of a decree on 
a mortgage executed by Pin his favour. In an 
earlier suit instituted by A's widow against P and 
another, the question astothe partition had been 
specifically put in issue : 

Held, that the decision in that suit as to whether 
the brothers A and B were divided would not 
operate as res judicata as the title of the auction 
purchaser defendant arose ` prior to that suit, 


S.C. A. against the decree of the Court 
of the Subordinate Judge of Trichinopoly 
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in A.S. No. 1 of 1930 (A. S. No. 178 of 1929, 
on the file of the District, Court of Trichino- 
pols), preferred against the decree of the 
Court of the District Munsif of Ariyalur 
in O.8. No. 1075 of 1927. 

Mr. Suryanarayana, for the Appellant. 

Mr. Rajah Ayyar, for the- Respondents. 

Judgment.—Plaintiff is the appellant. 
The Second Appeal arises out of a suit 
instituted by him for the recovery of the 


suit property purchased by him from one. 


Annapurnathammal under Ex. Bin 1926. 
Annapurnathammal is the widow of one 
Annaswami. Annaswami and Periaswami 
are brothers. The plaintiff's case is that 
there was a partition between Periaswami 
and Annaswami, that the suit property fell 
to the share of Annaswami and that after 
his death it was inherited by his widow 
from whom he has derived a valid title 
to it by purchase under Ex. B. 

The defendants were alleged to be trespas- 
sers ; but their case is that there was no par- 
tition between Periaswami and Annaswami 
and that, on the death of Annaswami, Peria- 
swami became entitled to all the properties 
byright of survivorship. They further alleged 
that they purchased theproperty in execu- 
tion of the decree in O. S. No. 1103 of 
1919 onthe file of the District Munsif of 
Ariyalur against Periaswamithe undivided 
brother of Annaswami, and that they have 
been in possession by right of such pur- 
chase. The fact of this purchase cannot 
be disputed. Periaswami executed a simple 
mortgage on December 19, 1905 (Kx. 1) in 
favour of the lst defendant who filed the 
suit No. 1103 of 1919 and himself purchased 
the property in auction under Ex, II in 
1925. 

The main question in the caseis whether 
Annaswami, the husband of Annapurna- 
thammal], and Periaswami, his brother, were 
divided. If they had been divided, as 


alleged by the plaintiff, then the defend- ` 


ants could not derive any title to the 
property through Periaswami. 

There had been two decisions in two 
prior suits in which Annapurnathammal 
the plaintifffe vendor and Periaswami 
through whom the defendants claim title, 
were arrayed as plaintiff and defendant. 
These are O. 8. No, 205 of 1918 on the 
file of the District Munsif of Ariyalur and O. 
S.No. 2 of 1924 0n tha file of the Additional 
District Munsif of Ariyalur. In the first 
suit it was found that the two brothers 
wera divided, but in the latter suit the 
partition was found against. The lower 


Appellate Oourt held and this. decision is. 
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not challenged before me that the decision 
in O.S. No. 2 of 192: being the latter 
decision would prevail. It also held that, 
this decision constituted res juidcata bet- 
ween the parties on the question of parti- 


` tion and accepting the finding that there 


was no partition, it dismissed the plaint- 
iffs suit. It was argued in the lower 
Appellate Court that the decision in O. S.. 
No. 2 of 1924 would not operate as res 
judicata because:Periaswami was only a 
proforma defendant in that suit and that, 
there was no actual contest between Peria- 


swami and Annapurnathammal as Peria- .” 


swami allowed ‘the suit to proceed ex 
parte. These contentions were overruled. 

In this Second Appeal the argument 
that O.S. No. 2 of 1924 cannot operate as 
res judicata on the question of partition 
is pressed again but not onthe grounds 
on which it was put forward in the lower 
Appellate Court. To appreciate the new 
argument it is necessary to state a few 
facts, Original Suit No. 2 of 1924 was in- 
stituted by Annapurnathammal against, 
Periaswami as the Ist defendant and one- 
Venkatachallam as the 2nd defendant, 
The suit no doubt related toa different, 
property but the question as to partition 
between Periaswami and Annaswami was. 
specifically put in issue. Annapurnath- 
ammal’s contention was that the properly, 
fell to her husband’s share on partition; 
that she inherited it as the heir of her 
husband and that she leased it to the 
2nd defendant in the suit. She alleged, 
that the 2nd defendant, though he got. 
possession from her, was setting up the. 
title of the lst defendant and she there: 
fore sought for a declaration in respect. 
of title to the property against both: 
the defendants and for recovery of pos-. 
session of the same from the 2nd defend-. 
ant. It will be observed that by this time 
the suit property had been mortgaged by 
Periaswami under Ex.1 in favour of the 
lst defendant. As already stated, it was. 
by instituting a suit on this mortgage,, 
O. S. No. 1103 -of 1919, that the Ist de= 
fendant became the purchaser of the pro-, 
perty under Ex. Ilin 1925 „It is argued. 
by the appellant that as the suit property, 
was under mortgage at the time of O. S., 
No. 2 of 1924, Periaswami, the mortgagor 
could not validly represent the interests- 
of the mortgagee in that suit, that he 
will not be bound by the decision therein : 
because his title arose prior to that suit 
and that, therefore, that decision cannot: 


operate as res judicata between the parties. -` 


27) 
on the question of partition. This argu- 
ment is supported by the decision in Rama- 
chandra Dhondov. Malkapa (1). With re: 
ference tothe same point raised in that 
case it was held that as a mere mortgagee 
the plaintiff (therein) would not be bound 


by the earlier decision, because his title. 


arose prior to the suit in which the decree 


against his mortgagor was obtained, and- 


the mortgagor possessing only the equity 
of redemption had not in him any such 
estate as wouldenable him sufficiently to 
represent the mortgagee in the suit insti- 
tuted after the mortgage. This case is 
exactly on all fours with the present case. 
Following this decision, it was held in 
Mussan Haji v. Thavara Koran (2), “A 
lessee under a lease granted before a suit 
brought by or against his lessor is not 
bound by the decision therein against the 


latter, if he (the lessee) was not himself a. 


party to the suit’. Both these decisions were 
referred to and followed in Duraichami 
Tevar v. Adimuthu Nadan (3). In that 
case a suit by a mortgagee to enforce his 
mortgage against a purchaser of, the 
hypotheca was dismissed on the ground 
that the mortgage had been paid off. In 
a subsequent suit by the plaintiff to en- 
force the mortgage against a person who 
had purchased the hypotheca from the 
defendant in the previous suit but prior 
to the institution of that suit, it was held 
that the decision -in the prior suit was 
not res judicata and did not bar the sub- 
sequent suit. The decision in Ramchandra 
Dhondo v. Malkapa (1), has not been so 
far dissented from in this Court. Mr. Rajah 
Ayyar, says the decision is wrong inasmuch 
as a partial interest in the property, that 
is, the equity of redemption, is represented 
by the mortgagor and for the purposeof 
res judicata it must be held that the mort- 
gagee is represented by him though the 
morigage was previous to the suit. No 
authority in support of this proposition has 
been quoted beforé me: Following the de- 
cision in Ramchandra Dhondo v. Malkapa 
(1), I hold that the decision in O. S. No. 2 
of 1924 cannot bind the Ist defendant and 
does not constitute res judicata on the 
question of partition. It, therefore, follows 
that the decision in O.8. No. 205 of 1918 
would bind the present parties as their 
predecessors-in-title were parties to it. 

(1) 40 B 679; 36 Ind. Cas. 443; A IR 1916 Bom. 
201; 18 Bom. L R 757, 

(2) 41 M LJ 392; 65 Ind. Cas. 979; 14 L W 387; 
M L J 728; 84 Ind, Cas, 995; 


(921) M W N679. 
pad. 358; 20 L W 7404 > 
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It was held in that case, as already stated, 
that the alleged partition between Anna- 
swami and Periaswami was true. If 80, 
it must follow that the Ist defendant has 
no title to the property as Periaswami 
through whom he claims title had been 
divided from Annaswami. For these 
reasons, it must be held that the plaint- 
iff-appellant’s title to the property cannot 
be questioned by the defendants-respond- 
ents. 

This Second Appeal must, therefore, be 
allowed, but as the particular aspect of 
the argument on which theappellant now 
succeeds was not raised by him in either 
of the Courts below though the question of 
res judicata was raised, I hold that he is 
not entitled to costs of this Court. The 
decree of the lower Court is set aside and 
the plaintiff will get a decree as prayed 


for. 


ACN. Appeal allowed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1033 of 1933 
Connected with 
Second Civil Appeal No. 1222 of 1933 
May 9, 1935 

KENDALL, J. 
M. NIAZ AHMAD KHAN—PLAINTIEF 
—APPELLANT 


Versus 3 
ABDUL LATIF—DEFENDANT—RESPONDENT 

U. P, Municipalities Act (II of 1916), s. 39— Election 
Rules under—Order of revising oficer—Whether can 
be impugned in Civil Court. 

Where aspecial tribunal out of the oridnary course 
is appointed by an Act to determine questions as to 
rights which are the creation of that Act, then- 
except so far as otherwise expressly provided or 
necessarily implied, that tribunal's jurisdiction to 
determine those questions is exclusive. In such a 
case there is no ouster of such a jurisdiction, as the 
ordinary Oourts never had any. 

Theorders passed by the revising Committee or the 
District Magistrate under the election rules framed , 
by the Local Government under s. 39 of the U. P. 
Municipalities Act are finaland cannot be impugned 
ina Civil Court. Abdul Rahman v. Abdul Rahman 
(1) and Muhammad Ikram Khan v. Mirza Mohamad 
Bakar (2), relied on. 


S. O. A. from the decision of the Subor- 
dinate Judge of Meerut, dated May 22, 1933. 
Mr. K. Masud Hasan, for the Appellant. 
Mr. N.C. Vaish, for the Respondent. 
Judgment.—These two appeals -arise 
from a suit which was brought by the 
plaintiff-appellant against one Abdul Latif 
and the returning officer of the Municipa- 
lity of Ghaziabad, for certain reliefs which 
he claimed as a result of some happenings: 
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during the local elections of 1931. The 
reliefs that he claiméd were: (a) an injunc- 
tion restraining the returning officer from 
declaring Abdul Latif as a duly elected 
candidate, (b) in case Abdul Latif was 
so declared, a declaration that such dec- 
laration was void, (c) an injunction against 
Abdul Latif restraining him from acting 
asa member of the Municipal Board of 
Ghaziabad, and (d) a declaration that the 
District Magistrate’s order of November 20, 
1931, was illegal, and that the plaintiff was 
an elector and*had been duly nominated 
from the eastern ward ofthe Muslim con- 
stituency, During the hearing of the ap- 
peal I was told that fresh elections would 
take place again in the autumn of this 
year, so that reliefs (a) to (c) enumerated 
‘above cannot be of any value to the 
plaintiff-appellant, while the value of re- 
lief (d) is exceedingly problematical. The 
suit was based on the allegations that 
there were irregularities in the preparation 
of the electoral roll, and that this took 
place aş a result of the application made by 
the defendant-respondent Abdul Latif, and 
that in consequence of these irregularities 
the name of the appellant: was wrongly 
removed from the electoral roll of 1931. 
The trial Court found as a result of an 
exhaustive and very elaborate judgment 
that there had been ‘some irregularities, 
‘and that the plaintiff was entitled to the 
reliefs claimed but the lower Appellate 
Court has held that the Civil Court has 
no jurisdiction to decide questions such 
as are raised in this case, and has dismiss- 
ed the plaintiff's suit, 

I have heard learned Counsel for the 
appellant at some length, but chiefly in 
support of the allegations that there were 
some irregularities in the preparation of 
the electoral roll. The circumstances are 
described at length in the judgments of 
the Courts below, and it is only neces- 
sary to state here that during the prepa- 
ration of the roll Abdul Latif made an 
objection to the entry of the appellant’s 
name on the ground that he was in ar- 
rears with the payment of some Munici- 
pal taxes on behalf of a waky of which he 
was mutawalli. The Revising Committee, 
however, disallowed the objection on 
November 14, 1931, but the District Magis- 
trate on the same date passed an order 
to the effect that the appellant’s name 
should be removed from the roll if he was 
a defaulter. This order was passed without 
thé District Magistrate having seen the 
report of the Revising Committee, and 
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subsequently on Novembér i6, the District 
Magistrate after seeing that report passed 
another order to the effect that the ap- 
pellant’s name should not be removed. 
Then the respondent, Abdul Latif, made 
an application to the District Magistrate to 
the effect that he had had no power to pass 
such an order after November 15, and in 
consequence of this the District Magistrate 
set aside the nomination of the appellant 
on the ground that his second order had 
been ultra vires, so that the final result 
was that the appellant’s name was re- 
moved. Why this was done, seeing that 
the order of November 14, was only apro- 
visional order, has not been made clear to 
me, but apparently this was the course of 
the proceedings as theresult of which the 
appellant claims that he has been damni- 
fied and seeks relief fromthe Oivil Court. 
It is unnecessary. for me to discuss the 
arguments of learned Counsel for the ap- 
pellant at any great length becauseI am 
of opinion, that he has not been able to 
show that the Civil Court has any jurisdic- 
tion to deal with the matters which have 
been agitated in this suit at such length. 
He has pointed tos.9 of the Civil Proce- 
dure Code, which provides thatthe Civil 
Courts have jurisdiction to try all suits 
of a civil nature “excepting suits of which 
their cognizance is either expressly or im- 
pliedly barred.” The right to be elected . 
to the Municipal Board is, he claims, a 
civil right, and the jurisdiction of the Civil 
Courts has not been barred by any ex- 
press provision of law. Moreover, there 
have been some decisions of the Calcutta 
High Court which give some support tothe 
view that the Civil Court may interfere in 
these matters, but as the lower Appellate 
Court has pointed out, the rules for Munici- 
pal election in Bengal are not identical 
with those which are in force in these 
provinces, and the view that has been 
taken by this Court is that where a spe- 
cial tribunal out of the ordinary course 
is appointed by an Act to determine 
questions as to rights which are the crea- 
tion of that Act, then except so far as 
otherwise expressly provided or necessarily 
implied, that tribunal's jurisdiction to de- 
termine those questions is exclusive. In 
such a case there is no ouster of such a 
jurisdiction, as the ordinary Courts never 
had any. This is the view that was taken 
by the Full Bench in the case of Abdul 
Rahman v. Abdul Rahman (1) and the 
1)87 Ind Oas. 5l; 23A L J 385; iv: 
ae 1928 all 380; 47 A 513, - eae oe 
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most recent pronouncement on the question 
ig that of a Bench of this Court in the case 
of Muhammad Ikram Khan v. Mirza 
Muhammad Baker (2) in which it hasbeen 
specifically held that. the orders passed 
py the revising Committee or the District 
Magistrate under the election rules framed 
by the Local Government under s. 33 of 
the U. P. Municipalities - Act are 
final and cannot be impugned in a Oivil 
Court. All of the reliefs claimed by the 
plaintiff are such as could be granted, if at 
all, „under the Specific Relief Act, 
in which the granting of a relief is at 
the discretion of the Oourt, and I have 
no doubt whatever that the decision of the 
* lower Appellate Court is perfectly correct. 
I have mentioned that the relief numbered 
as (d) is now of problematical value only, 
whereas the others are of no practical value 
whatever. The argument that has been 
put forward by learned Oounsel for the 
‘appellant is thet the order of the District 
Magistrate removing the appellant’s name 
from the electoral roll will be interpreted 
as méaning that the appellant is a defaul- 
ter, whereas the finding of fact of the 
Oivil Court is that heis not a defaulter. 
The finding of the Civil Court is -beside 
the mark, but I findit difficult to believe 
that the order of the District Magistrate 
- an possibly be interpreted as meaning 
- that the appellant isa defaulter. The ac- 
count I have given will show that his final 
order was nota decision on the merits of 
this question at all and it can hardly be 
impossible for the appellant to .bring this 
fact to the notice of the local authorities 
when he applied to be enrolled for the 
purposes of the forthcoming election, The 
reault is that the appeals are dismissed 


with costs. ee 
` p Appeals dismissed. 

(2) 152 Ind. Cas. 817; (1935) AL J 139; 7R A 401; 
AIR 1935 All. 106. 


MADRAS HIGH COURT 
Givil Revision No. 1112 of 1931 
November 9, 1934 
VenkatasusBa Rao, J. 
M. KRISHNASWAMI NATOKER— 
DEEENDANT— PETITIONER 
versus : 
A. THIRUVENGADA MUDALIAR AND 
ANOTHER—PLAINTIFFs— OPPOSITE PARTIES. 
Limitation Act (IX of 1908), ‘ss. 19, %0—Act, if 
revives barred debt—Writing ` not fulfilling require- 
ments of s. 20 - due to some defect—Whether can 


ppergte as acknowledgment of liability. 


KRISHNASWAMINAIOKER V. THIRUVENGSDA MUDALIAR .(MADR.) 35} ie 


The statute of limitation, being a law of proce- 
dure, is generally retrospective in.its operation but 
there is no provision in. the Act so retrospective in 
its effect as to revive and make effective . a barred 
right. Sachindranath Roy v. Maharaj ~Bahadur 
Singh (1), referred to. 


_ Although the writing owing to some defect docs 
not fulfil the requirements ofs, 20, Limitation Act, 
it may nevertheless, as an acknowledgment of Jiabili- 
ty, operate to savethe claim under s..19. Rama 
Krishna Chetty v. Venkataswbbiah Chetty (2), referred 
to. 

C.R. from an order of the Small Cause 
Court, Madras, dated February 9, 1931. 

Mr. P. R. Ramkrishna Ayyar and P. R. 
Vasudeva Aiyar, for the Petitioner. . 

Order.—The trial Judge found that 
though the second endorsement was signed 
by the defendant, it was not in his 
handwriting. Unfortunately, he has not 
recorded a finding on the question whe- 
ther or not there was a part payment 
as mentioned ‘in the ‘endorsement; the 
judgment proceeds. I take it, upon the 
assumption that there was such a part- 
payment. The prevailing view of the 
law was, that a part payment to be 
effectual under s. 20, Limitation Act, inust 
in the case of a literate person appear in 
his handwriting and that it is not suff- 
cient that he has merely signed it. In 
accordance with this view, the 
trial Judge, finding that the claim was 
barred, dismissed the suit. The Full Bench 
of the Small Cause Court reversed this 
decision on the ground that the amended 


section has done away with this requires: 


ment. : i 
The law has been made less stringent 
upon the point: either there should be an 
endorsement in the handwriting of ‘the 
person making the payment, though 
unsigned, or the writing should be signed 


-by him, though not in his handwriting. 


But the Full Bench, in acting upon the 
section as amended, has overlooked the 
principle that a new statute cannot revive 
barred debts. The statute of limitation, 
being a law of procedure, is generally 
retrospective in its operation, but there 
is no provision inthe Act so retrospective 
in its effect as to revive and make effective 
a barred right: see the observations of 


` the Judicial Committee in Sachindranath 


Roy v. Maharaj Bahadur Singh (1). 

~ Section 20 has been amended by Act 
I of 1927, which came into force from 
January, 1928, and long before that date 


(1) 74 Ind. Cas, 660; A T R1922P O 187; 48I A 
335; 49 O 203;4 U PL RPO.57; 30 M L T98; 
24 Bom. L R 659; (1922) MW N333; 20W N 
858 (P G), | 


learned - 


K 
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the plaintiffs’. right had become unenforce- 
able by lapse of time. The reason, there- 
‘fore, on „which the learned Judges of the 
Full Bench rest their judgment, is un- 
sound; but .their conclusion can, I think, 
be supported on another ground. Ac- 
cording to the cases decided under the 
Tepealed section, although the writing 
owing to some defect does not fulfil the 
requirements of s. 20, it may nevertheless 
-as an acknowledgment of liability operate 
to save the claim under s. 19. Although 
the respondents are not represented, Mr. 
P. R. Vasudeva Ayyar, the petitioner's 
Counsel, has very fairly referred me to 
the relevant cases on the point: see 
Ramakrishna Chetty v. Venkatasubbiah 
Chetty (2). Having regard to the terms of 
the endorsement in question, I must hold 
that it contains a sufficient acknowledg- 
‘ment of the plaintiffs’ right to the balance 
of the amount due. Therefore, although, 
‘as I have said, the reason given by the 
‘Full Bench is wrong, I must uphold its 
decision. In the result, the Civil Revision 
‘Petition fails and is dismissed. 
AON. Petition dismissed. 

T 678 Ind. Oas. 15; A I R1916 Mad, 138; 17M L 
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ALLAHABAD HIGH COURT 
Civil Revsion Application No. 3 of 1935 
Sas May 8, 1935 

i KENDALL, J. 
MAHESH PRASAD—DezrorRrnE-HOLDER 
: APPLIOANT : 
versus 
SHYAM LAL AND ANOTAER—JUDGMENT- 
DEBTORS ~ OPPOSITE PARTY 


Limitation Act (IX of 1908), Sch. I, Art, 182 (5)— 
Execution application dismissed on part satisfaction— 
Decree-holder granting two months’ time to judgment- 
debtor to pay off the balance—Fresh execution appli- 
cation more than three years after such dismissal — 
Limitation, when starts—Period of two months, if 
should be taken into account. 

The decree-holder made an execution application 
on February 25, 193), and on July 9, 1930, he made 
an application to the Court to the effect that he had 
reeeived Re. 100 from the judgment-debtor and the 
case might be dismissed in part, payment as two 
months’ time had been given to the judgment-debtor 
to pay the balance; and the Court in consequence 
recorded an order in the following words: “It is, 
therefore, ordered that this case be dismissed in part 
payment and the costs be borne by the judgment- 
debtor.” The decree-holder then made a third ap- 
plication on September 8, 1933: 

Held, that the order passed on July 9, 1930, was a 
“final order passed on an application made" as refer- 
red to incl.5 of Art, 182 of the Limitation Act and 
that the limitation started from this date and that the 

eriod of two months grace allowed by the deoree- 


157~35 & 36 
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holderto the judgment-debtor could not be taken 
into consideration. Gobardhan Das v. Dau Dayal 


(1), Chhattar Singh v, Kamal Singh (2) and Prem 
Narain v. Ganga Ram (8), distinguished. 


O. P. App, against the order of the Small 
Cause Oourt Judge of Cawnpore, dated 
September 29, 1931. 

Mr. Benod Behari Lal, for the Appli- 
cant. 

Mr, Shiva Prasad Sinha, for the Opposite 


Party. 


Judgment.—The circumstances out of 
which this application has arisen are as 
follows :—The applicant is a decree-holder 
who had obtained a decree for: money on 
January 3], 1928. He made an application 
for execution on August 20, 192%, and 
this application was dismissed in part 
payment on September 5, 1928. He made 
a second application on February 25, 1930, 
and on July 9, 1930, he made an appli- 
cation to the Court to the effect that he. 
had received Rs. 100 from the judgment- 
debtor and the case might be dismissed 
in part payment as two months’ time had 
been given to the judgment-debtor to pay 
the balance; and the Court in consequence 
recorded an order in the following words: 

“Pus hukum hua keh mokadma haza juzwi wasul 
me khariz kia jawi aur kharcha zima madiun rahe.” 

“It is, therefore, ordered that this case be dismissed 
in part payment and the costs be borne by the 
judgment-debtor”. . 

The decree-holder has now made a 
third application on September 8, 1933 
which the Executing Court has dismissed 
on the-ground that it was made more 
than three years after the last order passed 
by the Court. It is argued on behalf.of 
the decree-holder applicant that the period 
of two months’ grace allowed by the decree- 
holder to the judgment-debtor ought to 
be taken into consideration, and that 
limitation should, therefore, not ba deemed 
to run from July 9, 1930, when the order 
was passed by the Court dismissing the 
application, because it is said that that 
was only a provisional order and there 
was still two months’ grace at the end of 
which the application must be deemed 
to have been dismissed, so that limitation 
should only be deemed to run from Sep- 
tember 9, 1930, the end of that period 
of grace. 

There can be no doubt that the law apply- 
ing to such a case as this is that contained 
in Art. 182 of the Limitation Act. The 
time from which the period begins to run, 


therefore, is 
“the date of the final order passed: on an appli 


n 


-have been taken, 
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cation made in accordance with law to the proper 
Court for execution or to take some. step in aid 
of execution of the decree or order” . 

as set forth in cl. 5, col. 3 of that Article. 
The Executing Court has relied on the 
decision of a Full Bench of this Court in the 
case of Gobardhan Dos v. Dau Dayal (1). 


- The law of limitation that the Full Bench 


were considering in that case was s. 48, 
Civil Procedure Code, and not Art. 182 
of the Limitation Act, but the principle 
laid down is that which has been enun- 
ciated by their Lordships of the Privy 
Council, namely, that 

“a man may bind himself not to execute a decree 
within a certain period, but he cannot by binding 
himself not to execute the decree for a certain 


period add to the time which the Jaw allows him 
to execute it " 


I have been referred ‘on behalf of the 
applieant to two cases of this Court in 
which asomewhat different view is said to 
J namely, the case of 
Chhattar Singh v. Kamal Singh (2) and the 
case of Prem Narain v. Ganga Ram (3), 
In the earlier case, which was a Full 
Bench case, it. has been held that where 
the execution of a decree has been 


- Suspended through no act or default of 


`- to that effect made within three 


.the decree-holder, he has a right to ask 


the Court to revive and carry through 


‘the execution proceedings which _have 


been suspended and this right can be exer- 
ciséed by means of a proper application 
years 
of the date on which the right to make it 


accrued, as such application would be one 


for which no period of limitation has 
been expressly provided and would, there- 
fore, fall under Art, 181 of the Schedule 
to the Limitation Act (i.e. not Art. 182). 
The Bench in that case came to the con- 
clusion that the -application with ‘which 
they were concerned was not a fresk 
application but an application for revival 
of the proceedings in execution. In other 
words, the application of which it was 
-held to be a revival had not been finally 
disposed of by the previous order passed 
by the Court. In the second casa it was 
found that the Executing Court had passed 
an interim order staying execution, and 
that the parties afterwards agreed that 
three months’ time should be allowed to 
the judgment-debtors to pay the amount, 
failing which, execution should proceed 

(1) 188 Ind. Cas, 583; (1932) A L J 365; AI R 1932 
All, 273; L R13 A 199 Rev; Ind. Rul, (1932) All. 467; 
16 RD 293; 54 A 573 (F B). 

(2) 100 Ind. Cas 692; 25 A L J £01; 49 A276;A IR 
103) 133 Ind, Osa 316; (1981) AL J 436, AI 

-( . Cas, 316; A 
ÀD. 458; Ind. Rul. (lost) An. 636, i aia 
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and subsequently the Court ordered, 

‘The execution be struck ‘off for the present, 80 
that it was open to the decree-liolder to apply to 
- the Court to revive and carry through the pending 
execution .......and it was not incumbent upon 
him to file a fresh application to initiate a new 
execution.” : 

The crux of the matter, therefore, is 
-whether the order of the. Court passed 
on July 9, 1930, was only a provisional 
order suspending the application for 
execution as in the two cases on which 
the opposite party relied, or whether it - 
was a “final order passed on an appli- 
cation made” as referred to in cl. 5 of 
Art, 182 of the Limitation Act. 

Iam clearly of opinion that in this case 
the order was a final order. It is cer- 
tainly remarked that the decree-holder 
had given the judgment-debtor two months’ 
time in which to pay the balance of the 
decretal amount, but the order of the 
Court is ‘not that the proceedings are 
suspended but that the application is dis- 
missed, and moreover, costs are given 
against the judgment-debtor. Further 
the decree-holder himself did make a fresh 
application on September &, 1933, which 
appears to be an application for a new 
proceeding and not merely one reviving:a 
proceeding which has ‘only been suspended, 
It follows, therefore, that limitation under 
Art. 182 of the Act must run from the 
date of that order and the decision of the _- 
Executing Court is perfectly correct. ‘The 
application is, therefore, dismissed with 
costs. 7 


D: Application dismissed. 





MADRAS HIGH COURT 
Civil Appeal No. 289 of 1929 
. October 18, 1934 
STONE AND PAKENHAM WALSE, JJ. ; 
MURUGAPPA CHETTT AND ANoTHER—-- 
PLAINTIFFS—APPRLLANTS an 


versus J 

RAMANATHAN OHETTI AND orHEegs— . 
DEFENDANTS—RESPONDENTS : 
Limitation Act (IX of 1908), Sch. I, Arts. 59, 60— 
Plaintiff depositing money with defendant—Nattu- 
kottat Chetties—Presumption of relation of banker 
and customer—Deposit payable on demand—Ap- 
plicability of Art. 60 — Hindu Law—Joint family— 
Suit promissory note executed in payment of non- 
barred pre-existing debt by manager—Liability of all 
members of family—Practice—Issues — Alteration of 
issue in course of judgment — Prejudice to opposite 
party. ; 
- Inthe document which was 
promissory note executed by the defendants to tha 
plaintif,a Nattukottai Ohetty, the first defendant, 
stated as follows : “We have credited to your accoung 


the basis of the suit 


1935 
Rs. 4,509 on the 6th, Rs. 500 on the 27th, amounting in 
all to Rs. 5,000. As agreed between us the said 
amount of Rs. 500 is credited for 12 months’ Thavanai, 
the rate of interest being one anna less the current 
new rate. So, the said amountof Rs. 5,000 and 
interest will be paid to your order in twelve months’ 
Thavanai”: 

Held, (i) that if there was no evidence whatever as to 
the terms upon which a transaction of this nature was 
made with a Nattukottai Chetty there was a presump- 
tionthat the Chetty is in the position of a banker 
and the person transacting business with him was in 
the position of a customer and that account was on the 
demand basis: Annamalai Chetti v. Annamalai 
Chetty (2), relied on; [p. 276, col. 2.) 

(ti) that the true construction of the document was 
that the plaintiff was depositing with the Jst defen- 
dant as banker asum of Rs. 5,000 for a fixed period 
of one year, thereafter that deposit to be repaid tothe 
plaintiff and it was thereby agreed that after the 
year the deposit with interest was payable on demand, 
and that the case was covered by Art. 60 and not by 
Art. 59, Limitation Act; [ibid.] 

(iit) consequently, as no demand was made earlier 
than three years fromthe date of the suit note, 
the suit note was executed at atime within the period 
of limitation and therefore it was executed in payment 
of a non-barred pre-existing debt and being so exe- 
cuted by a manager of a joint Hindu familyit was 
binding on the joint Hindu family and judgment 
should be given not only agsinst the manager but 
against the sons, brother and nephews as well, 
Narayanaswami Chetty v,Samidas Mudali (1), Chel- 
lappa Cheity v. Subramania Chetty (3) and Bala- 
krishnudu v.Narayanswamy Chetty (4), relied on. 
[p. 277, col. 1.] 

It isa matter for adverse comment that an issue 
should be vitally altered inthe course of judgment, 
as todo so may entirely alter the complexion of the 
case and prejudice the side who would presumably 
lead evidence on the point in issue had he known that 
the issue was in that form, [p 275, col 2.] 

C. A. against the decree of the Court 
of the Subordinate Judge of Sivagangs, 
dated October 16, 1928, in Original Suit 
No. 40 of 1927. 

Mr. M. S. Venkatarama Ayyar, for the 
Appellants, 

Messrs. G. Rajapopalan, T. R. Aruna- 
chalam and M. Patanjali Sastri, for the 


Respondents. 


Judgment.—tThis is a claim by the 
plaintiff a Naltukottai Chetty money lender 
against nine defendants on a promissory 
note. The lst defendant is the maker of 
the promissory nole. The 2nd, 3rd and 
4th defendants are his sons. The 5th de- 
fendant is a brother and the 6th to 9th 
defendants are lst defendant's nephews. 


The issues as originally framed, despite the . 


fact thatin para. 7 of the written state- 
ment of the 2nd defendant the plea of 
limitation is raised, do not raise the ques- 
tion of limitation at all. The learned Sub- 
ordinate Judge as regards the second issue 
and the fourth issue amends them both. 
The 2nd issue as it stood-before his judg- 
ment was delivered, is“as follows; “Did 
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2nd defendant and 5th defendant become 


‘divided from the other members of de- 


fendants’ family as alleged by 2nd. defen- 
dant and defendants Nos. 5 to 9"? That 
ia amended by adding, “Are defendants Nos. 
6 to 9 divided from the other defendantsr” No 
question arises on this point beforeus. The 
fourth issue stood as follows: “Did he (i. e. 
the Ist defendant) borrow the amount for 
which he executed it for any necessity or 
benefit of that family or that business?” 


“hat was amended in the course of the 


judgment as follows; 

“ Did he execute the suit promissory note for an 
amount which he had borrowed for any necessity or 
benefit of that family or that business? Was the 
plaintiff's claim to recover it time barred when he 
gave or sent to plaintiff the letter of November 10, 
1926, and was it not competent to him as manager 
of the defendants’ family to give or send that letter 
to plaintiff for a barred debt? ” 


There is nothing to show from the B Diary 
or the records in this case that that amend- 
ment was ever asked for or hinted at in 
the course ofthe suit and we think that 
it is a matter for adverse comment that an 
issue should be vitally altered in the 
course of judgment. Itis obvious that so 
to do may entirely alter the complexion 
of the case and prejudice the side who 
would presumably lead evidence on the 
point in issue had he known that the 
issue was in that form. However, we are 
proceeding in the course of this appeal on 
the basis that the amendment is made 
and it becomes necessary, therefore, to 
consider whether on that basis the defence 
of limitation can be supported. Had we 
-come to a conclusion on this question of 
limitation, adverse to the plaintiff we should 
have considered it necessary to order a 
ye-trial at least of this issue. The learned 
trial Judge has found all the facts in favour 
of the plaintiff excepting this vital fact of 
limitation newly introduced as we have 
observed in the course of this judgment and 
the argument runs as follows: The 
pre-note was executed on August 26, 1924, 
The plaint was filed on Augusti 24, 1927, 
avd of course no question of limitation 
arises as regards that. Butit is said that 
as regards, at any rate, defendants Nos. 6 to 
9 and 5 they can be only made liable on this 
pro-note ifthe pro-note which was made by 
the manager of the joint Hindu family was in 
consideration of a non-barred debt. Theres 
fore, it issaid if the debt in respect of 
which this promissory note was given, was, - 
at the date the note was made, a barred 
debt, then they are not liable, As regards 
the sons it is also said they are not liable, 


i 
A 
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But we think that as regards them in any 
event they are fixed with liability under 
the authority of Narayanaswami Chetty v. 
Samidas Mudali (1). So far as the main 
point is concerned, it arises on the facts of 
‘this case as follows: The lst defendant 
had with the plaintiff a transaction. If 
that transaction was one of loan it falls within 
Art. 59 of the Limitation Act. If, on the 
other hand, the defendant was a banker 
and the plaintiff had deposited with him 
money payable on demand then it falls 
under Art. 60. The words of the two 
relevant articles are as follows: 

“ Article 59, for money lent under an agreement 
thatit shall be payable on demand. Period three 
years. Date, when the loan is made.” 

-~ Article 60, 

“for money deposited under an agreement that it shall 
be payable on demand, including money of a customer 
in the hands of his banker so payable. Period three 
years, Date, when the demand is made.” 


. Now the parties came to an arrangement 

-in 1910 whereby the plaintiff paid to the 
defendant Rs. 5,000 on certain terms. That 
course of business continued uninterrupted- 
ly until at any rate September 1921. 
Thereafter there is some evidence that the 
money was demanded. It was not paid. 
Then a promissory note was given and 
that promissory note is now sued on. If 
the transaction is in its essence a loan by 
the plaintiff to the defendant payable on 
demand, then it is said that the claim was 
barred at the time the note was given. If 
on the other hand, it is a deposit by a 
customer with a banker payable on demand 
it was not barred. Which it is, depends 
almost entirely on the true construction of 
Ex. B-19, whichis in the following terms : 
The 1st defendant is speaking: 

“ We have credited to your account Rs. 4,500 on 
the 6th, Rs, &00 on the 27th, amounting in all to 
Rs. 5,0(0. As agreed between us the said amount of 
Rs, 500 is credited for 12 months' Fhavanai, the rate 
of interest being one anna less the current new rate. 
So, the said amount of Rs. 5,000 and interest will be 
paid to your order in twelve months’ Thavanai,.” 

Thereafter numerous. accounts were 
given by the defendant to the plaintiff from 
‘which it is apparent that within the year no 
repayments were made but after the year 
demands were made and money was paid. 
So that the original Rs. 5,000 by October 1, 
191], aftertaking into account credits in 
respect of interest had been reduced to 
Rs. 3,576, That sum we find becoming larger, 
how it is not apparent, because there is 
a gap in this statement between October 1, 
1911, and April 2, 1920. This gap, we 
observe, might well have been closed had 
the plaintiff been aware that the issues 

(1) 6 M 293, 
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were going to be amended. But we find it 


increasing to Rs. 3,664-5-3 by September 
1, 1921. First of all it should be observed 


‘that in accordance with Annamalai Chetty v. 


Annamalai Chetty (2), if there is no evidence 
whatever as to the terms upon which a 
transaction of this nature is made with a 
Nattukottai Chetty there is a presumption 
that the Chetty isin the position of a banker 
and the person transacting business with him 
is inthe position of a customer and that 
account is on the demand basis. It is said, 
however, that in the circumstances of this 
case there is no room whatever for a pre- 
sumption because the presumption can 
only be raised where there is no evidence 
as tothe terms of the contract between the 
parties and broadly speaking we agree 
with that contention though it is subject to 
an exception which will be mentioned. 
Here there is evidence as to the terms and 
Ex. B-19 contains those terms. We think 


that on the true construction of that docu- 


ment in the most favourable sense to the 
defendant it has the following meaning: 
The plaintiff is depositing with the lst de- 


_fendant as banker asum of Rs. 5,000 for a 


fixed period of one year, thereafter that 
deposit to be repaid to the plaintiff. We 
are further of the opinion that on the true 
construction of that document and giving 
value to the words ‘to your order,’ it was 
thereby agreed that after the year the 
deposit with interest was payable on 
demand. Butif we are wrong as to this,” 
then we have a document and a contract 
which leaves it entirely at large as to what 
is to happen after the year, and where 
matters are left entirely at large by the 
terms of the contract so that the vital term 
is left completely indefinite, then it does 
become proper to consider the presumption 
mentioned in Annamalai Chetty v. Anna- 
malai Chetti <2), and accordingly even on 
that construction of this document we 
should arrive at the conclusion that the 
agreement between the parties was that 
after the year this deposit was to be payable 
on demand. That being the position the 
question arises whether Art. 60 applies 
only to deposits made by acustomer with a 
banker where the money is payable on 
demand from the beginning or whether 
Art. 60, also applies where the money is 
payable on demand after the termination 
ofa fixed period. The matter is directly. 
covered by the Bench decision of this High 
Court reported as Chellappa Chetty v, Subra- 


(2) 10 L W 67; 52 Ind. Cas, 456, 
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mania Chetty (3), where the then Chief 
Justice Sir John Wallis at p. 223% says as 
follows : 

“ Supposing that the agreement was that the money 
should be deposited for six thavanais and not repay- 
able until the end of six thavanais and thereafter it 
should remain on deposit payable on demand, I think 
that that would come within the terms of Art. 60 of 
the Limitation Act and I need only refer to what I 
had already said with regard to the history and 
qy ming in Balakrishnudu v. Narayanaswamy Chetty 

4 a3 

„We observe in passing that in that case 
Sir John Wallis expressly declined to 
decide the case in relation to Art. 59 or 60. 
See his remarks at p. 179}. The other 
learned Judge that formed the Bench that 
determined Chellapa Chetty v. Subramania 
Chetty (3) was Seshagiri Iyer, J. and at 
p. 224 he observes : 

“Even supposing that the only possible conclusion 
upon the evidence ig as spoken to by the 2nd defen- 
dant himself that there was an agreement that the 
money should remain with the bank for a year 
certain, (that is, 6 thavanais of two months each) and 
that it should be drawn out thereafter on demand, 
I entirely agree with the learned Ohief Justice that 


Art, 60 of the Limitation Act is not made inappli- 
cable by that fact,” 


We respectfully agree with those observa- 
tions and it follows that this is a case that 
is covered by Art. 60, and not by Art. 59. 
That being so, and no demand having been 
made earlier than 3 years from the date of 
the suit note the suit note was executed 
at a time within the period of limitation 
and therefore it was executed in payment 
of anon-barred pre-existing debt. Being 
so executed by a manager of a joint Hindu 
family it was binding on the joint Hindu 
family and judgment should have been 
given against not only the lst defendant 
and under the ruling in Narayanaswami 
Chetty v. Samidas Mudali (1), defendants 
Nos. 2,3 and 4. but also against defendants 
Nos. 6 to 9 and 5. It is a most unfortunate 
fact that this simple case within a narrow 
compass for a sum of money due under a 
promissory note has taken so long to get 
decided. The plaint was filed so long ago 
as 1927 and it has been pending for a 
trifle over 7 years. The appeal according- 
ly succeeds with costs throughout. Interest 
at 6 per cent. from the date of suit. 


A-N. Appeal allowed, 


(3) 8 L W 221; 47 Ind. Oas. 948; (1918) M W N 564; 
24M L T 264. 
(4) 37 M 175; 24 Ind. Cas. 852. 





u *Page of 8 L W.—[Ed | 
Page of 37 M.—[Hd.] 
Page of 8 L. W.—[E#d.] 
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ALLAHABAD HIGH COURT . 
Civil Revision No. 714 of 1934 , 
May 8, 1935 
KENDALL, J. 
BHAIRON LAL—APPLIOANT 
versus 
HARBANS CHAUDHARY AND OTHERS 
— OPPOSITE Party 5 
Civil Procedure Code (Act V of 1998), ss. 151, 152, 
153—Plaint giving wrong person as defendant—- 
Mistake alleged to be due to slip—Decree passed. against 
wrong person—Application for amendment—Proce- . 
dure. Da 
The plaintiff having made an application that by 
mistake he had not named B in the plaint but had 
named H with the result that the decree was given 
against H whereas the decree really 
been given against B, the Court has made the fol- 
lowing order :—“ It is, therefore, ordered that the 
decree is set asideand the suit will be reheard ;” 
Held, that it was not possible at this stage to 
say whether there has merely been an error arising - 
from an accidental slip, ora misconception in the 
framing of the suit. Ifthere was an error that could 
be corrected by proceedings under ss, 151 to 153, 
Civil Procedure Code, then the proper course was ` 
for the Court to send a notice to B and give him 
an opportunity of showing that the error was not 
merely one that could be cured bya summary 
procedure of this kind. If he could show that the 
error was not of this nature, then the plaintiff's 
application would no doubt have to be dismissed, 
But if he failed to show this, then there was no 
reason why the Court should not make the neces- 
sary correction under the provisions of ss, 151 to 153, 
Oivil Procedure Code. In this case, however, the 
order would be not that the decree should be set. 
aside and the suit re-heard, but merely that a nomi- 
nal correction shculd be made in the record of the 
proceedings, The order should not beone for set- 
ting aside the decree and re-hearing the suit de 
novo. a 
C. R. App. against an order of the 
Munsif of Basti, dated October 27, 1934. 
Messrs. Harnandan Prasad and H. C, 
Asthana, for the Applicant. 
Mr. K. ©. Mukerji, for the Opposite 
Parties. 


Judgment.—The circumstances out of 
which this application for revision has 
arisen aie given in the order of the learned 
Monsif. The plaintiff having made an 
application that by mistake he had not 
named Bhairon Lal, son of Chunni Lal, 
in the plaint but. had named Hira:Lal 
son of Chunni Lal with the result that 
the decree was given against Hira Lal, 
as well as other defendants whereas the 
decree really should have been given against 
Bhairon Lal, the Court has made the 

i der :— 
a ordered that the decree is set aside 
and the suit will be re-heard.” 

It is claimed on behalf of the present 
applicant Bhairon Lal that the Court 
could not set aside the decree which it 


should have -` 
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had itself given merely on the ground 
that Bhairon Lal had not been impleaded 
as a defendant, 

If the plaintiff really made an accidental 
mistake of this kind and named Hira Lal 
in the plaint instead of Bhairon Lal, it 
appears to me that there must be a 
remedy such as that contemplated in 
ss. 151 to 153 of the Civil Procedure Code. 
There might be an error arising from 
an accidental slip, e. g, the naming of 
Hira Lal instead of Bhairon Lal, but on 
the other hand the fact remains that 
Bhairon Lal has not been heard in his 
defence, and so it is not possible at this 
stage to say whether there has merely 
been an error arising from an accidental 
slip or a misconception in the. framing 
of ihe suit, If there was an error that 
could be corrected by proceedings under 
ss. 151 to 153, Civil Procedure Code, then 
it appears to me that the proper course 
was for the Court to send a notice to 
Bhairon Lal and give him an opportunity 
of showing that the error was not merely 
one that could be cured by a summary 
procedure of this kind. If he could show 
that ‘the error was not of this nature, then 
the plaintiff's application would no doubt 
have io be dismissed. But if he failed 
to show this, then there was no reason 
why the Oourt should not make the 
necessary correction under the provisions 
of ss. 151 to 153, QOivil Procedure Code. 
In this case, however, the order would be, 
not that the decree should be set aside 
and the suit reheard, but merely that a 
nominal correction should be made in the 
1ecord of the proceedings. 

' To this extent, therefore, the applica- 
tion must be allowed. The order should 
not be one for setting aside the decree 
and rehearing the suit de novo. Bhairon 
Lal should be given a chance of showing 
that the error was not merely a nominal 
one, and the Court may then pass orders 
in the light of the above remarks. In the 
circumstances I, need make no order as to 
costs, which will'abide the result. 


D.- - Application allowed. 
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_ MADRAS HIGH COURT 
Civil Revision Petition No. 1701 of 1931 
October 3, 1934 
PAKENHAM WALSH, J. 
NIMMAGADDA SATYNARAYANA— 
PLAINTIFF—PETITIONER 
versus 
ADUSUMILLI ANJANEYULU anp 
ANOTHER—DEFENDANTS—OPPOSITE 
PARTIES 
Evidence Act (I of 1872), s. $2, proviso (3)— 
Promissory note—Oral evidence that consideration 
was not payment of money but construction of a 
sluice—Admissibility—Promissory note—Transferee 
having knowledge of infirmity of original document— 
Suit, if can be decreed—Practice—Party abstaining 


from producing document—Adverse conclusion, if can 
be drawn, 

Under proviso (3) to s. 92, Evidence Act, oral 
evidence that the real consideration for a promis- 
sory note was not paymentof money as recited in 
the note but it was the construction ofa sluice is 
admissible. 

A transferee ofa pro-note having notice of the 
infirmity of the original document is not entitled to a 
decree. 

Where a party toa suit abstains from producing a 
material document, it is open to the Court to draw 
an adverse conclusion, 

(6) 


. R. P. froma decree of the District 
Munsif, Avanigadda, in S. ©. S. No. 764 
of 1930. 

Mr. Ch. Raghava Rao, for the Petition- 
er. 
Messrs. K. Kameswara Rao and Saty- 
narayana Rao, for the Opposite Parties. 

Order.—A small cause suit was brought 
on a promissory note dated August 22, 1927, 
executed by defendant No. 1 in favour of 
defendant No. 2, and endorsed by the latter 
to the plaintif on November 24, 1927, 
Defendant No. 1 pleaded: (1) that the 
note was not supported by con- 
sideration, and (2) that the plaintiff was 
not a holder in due course. Defendant 
No. 2 said he had no notice of dishonour 
and hence the suit must be dismissed as 
agairst him. The lower Court found the 
suit note was not supported by considera- 
tion, that the plaintiff was not a holder 
in due course, and even if he were, he had 
notice of the defect in title of his trans- 
feror. The suit was therefore dismissed 
and this revision petition has been filed 
against the dismissal. 


As regards the finding that the note itself 
is not supported by consideration, it had 
to be admitted for the petitioner that there 
isthe evidence of the writer of the note, 
D. W. No. 2, who says that nothing was 
paid and that the real consideration was 
that defendant No. 2 was tc get a sluice 
constructed and this sluice was not sanc- 
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tioned. The lower Court has disbelieved 
the evidence of defendant No. 2 as D. W. 
No. 4 who says that he -paid money under 
thence. There can be no Joubt that the 
lower Court had evidence on which to 
reach this conclusion andi: was rendered 
probable by several other circumstances 
such as the fact that defendant No. 2, 
although he is a money lender who lent out 
Rs. 30,000 and was paying income-tax, 
said he maintains no accounts and produc- 
ed noue, that defendant No. 1 never bor- 
rowed money from him before, that the note 
was executed not in the village of defen- 
dant No. 2 but in Kedur, the village of 
defendant No. 1 and that its amount 
Rs. 144 corroborates tha version of defen- 
dant No. 1; that a series of promissory 
notes were executed at the rate of Rs. 16 
an acre by the raiyats the holding of defen- 
dant No.1 being 9 acres. But it is argued 
for the petitioner that the whole of the 
evidence is inadmissible under s. 92, Evi- 
dence Act. In this connection Sri Ram v. 
Sobha Ram Gopal Rai (1) and Subramania 
Iyer v, Narayanaswamt Iyer (2) were 
quoted. The former has been expressly 
dissented from in two later cases of the 
Allahabad High Court Sheo Prasad v. 
Govind Prasad (8) and Bhogi Ram v. Kis- 
hori Lai (4). As regards the latter case, it 
is the decision of 4 single Judge of this 
Court and it would appear that he held on 
the facts proved that there was considera- 
tion but the agreement alleged was a post- 
ponement of repayment. I have looked at 
the English case quoted by him, Moresby v. 
Hanford (5). The quotation extracted by 
the learned Judge 

“ where a promissory note, on the face of it, purpor- 
ted to be payable on demand, parol evidence is not 
admissible to show that at time of making it was 
agreed that it should not be payable till after the 
decease of the maker” 

relied on. by the petitioner's Advocate is fol- 
lowed by this: 

“That evidence was adduced not to show a want 
of consideration or that the consideration for the note 
was illegal, or that it was not delivered to the 
party to be made useoffor his own benefit. The 
utmost extent to which it could go was an attempt 
to prove that the note was not payable, as on the 
face of it, it purported to be." 


So it is clear that consideration had been 


(1) 44 A 521; 67 Ind. Oas. 513; A I R1922 All, 
213; 20 AL J 315; 4 UP LR (A) 153 


(A) 153. 
(2) $0 Ind. Cas. 1020..A 1 R 1925 Mad. 1240, (1925) 
M WN 601; 22 LW 445. 


(3) 49 A464; 100 Ind. Cas. 233; A I R1927 All 
292; 95 A L J 305 


5t: 15 Ind. Oas. 771; A I R1928 All. 
(5) (1890) 10 B & O 729, 
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paid in that case. The decision in Ram- 
jubun Serowji v. Oghore Nath Chatterjee 
(6), which has been followed in numerous 
cases in all Courts, for instance Panchapa- 
kesa Ayyar v. Ayyaswami Iyer 107 Ind. 
Cas. 510 (7), of this Court shows that a plea 
that an oral arrangement that a contract 
is to come into effect only on the happening 
of a certain contingency is a legal plea fall- 
ing under s. 92 (iii); and as has been point- 
ed out, the distinction between this and 
a postponement of repayment of 
money is clearly brought out by com- 
paring Illus. (b) with Illus. (7), There is 
therefore no reason to interfere with this 
finding of fact. Then the second finding 
of fact is as to whether there was consi- 
deration for the transfers. Here again the 
lower Court relied on the fact that defen- 
dant No. 2 does not produce his accounts and 
that the endorsement which was made soon 
after the execution of the note does not 
state the consideration was cash and reads 
in some respects asifit were a mere endorse- 
ment for collection. However, as the lower 
Court rightly says, even assuming it is cash 
consideration and that the plaintiff were 
holder in due’course, if it is seen that he 
knew of the infirmity of the original docu- 
ment, the suit cannot be decreed. We here 
have the express evidence of the writer of 
the document on the point who says that 
the plaintiff was there at the time 
the document was drawn up, knew the real 
facts and asked the plaintiff to write that 
the amount was needed for cultivation pur- 
poses. i 
As I consider that the findings of the 
lower Court on these questions of fact are 
based on evidence, this is sufficient for the 
disposal of this revision petition. It may 
be that the Court had not legal evidencë. on 
which to hold that the consideration was . 
for an illegal or immoral purpose but that 
becomes immaterial. As faras defendant 
No. 2 is concerned, it is clear that no 
notice of dishonour was sent within a rea- 
sonable time. The evidence of the plain- 
tiff is that he kept on demanding the am- 
ount from defendant No. 1 and sent him 
a notice, Ex. 2 dated December 21, 1927, 
The plaintiff did not produce the reply 
to Ex. 2nor does he state what its con- 
tents were. The lower Court under these 
circumstances was entitled to draw the 
conclusion that defendant No. 1 must have 
refused to pay the amount under the note 
long before the date when the suit wag 
(6) 25 O 401; 2 C W N 188. ; 
(7)107 Ind. Cas, 510. 
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filed on August 22, 1930 (the last day of 
limitation). I see no reason to interfere in 
revision and the petition is dismissed with 
costs, two sets. 

ASN, Petition dismissed. 


-RANGOON HIGH COURT 
Special Second Civil Appeal No. 205 of 1934 
February 8, 1935 

Mossgty, J. . 
LEKHURAM AND anoTaER—APPELLANTS 
versus ; 
SAIN DASS—RESPONDENT 

Surety—Sureties giving security to certain 
amount pending disposal of suit—Sureties, if liable 
until disposal of suit by final orders in it. 

Where the terms of a security bond were that the 
sureties gave securities to the value of Rs. £00, 
pending the disposal of -the suit : 

Held, that the words “pending the disposal of 
the case” must be construed as meaning pending 
the final disposal of the case and that the obvious 
meaning of the bond and the intention of its exe- 
cutants was that they were to remain sureties until 
the disposal of the suit by final orders in it. 
Manackjee v. R. M. N, Chettyar Firm (2), relied on, 


‘Sp. 8.0. A. against the decree of the 
District Court of Myitkyina in Civil Mis- 
cellaneous Appeal No. 31 of 1933 arising 
out of Civil Execution -No. 85 of 1932 of 
the Township Court of Mogaung. 


Mr. J. V. Kale, for the Appellants. 

. Mr. Gregory, for the Respondent. 

Judgment.—The respondent Sain Dass 
brought a suit against one Balak Ram in 
November 1930 for the recovery of some 
Rs. 765 money due, and attached the de- 
fendant’s shop goods before judgment. On 
the surety of the appellants that attach- 
ment before judgment was removed. The 
terms of the security bond were that the 
sureties gave security to the value of 
Rs. 800 pending the disposal of the suit. 
They undertook to deliver the properties 
which were in the shop valued at Rs. &00 
beforethe Court at any time cn the date 
that they were required by the Court, and 
they also undertcok to pay the above-said 
sum of money, or the sum of money if any 
found dueup to the above sum, if no 
delivery was made. The plaintiff obtained 
a decree in November 1931, and the de- 
- fendant’s appeal was dismissed in Sep- 
tember 1932. The decree including costs 
was for over Re. 800. Then in September 
1932 the plaintiff applied for execution first 
against the defendant and then against 
his sureties. The notice to them was 
drawn as if they had been sureties for the 
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performance of the decree. They were 
served by November 1932. It was not 


until May 1932 that one of the sureties, 
Lekhuram, filed an application where he 
said that the decree-holder had not said 
in his application for execution which of 
the attached properties were not recover- 
able. The execution Court did not come 
to anyclear finding. The actual finding 
was thatthe sureties were only liable on 
the bond to make the defendant produce 
the attached property. It was ordered that 
the decree-holder pay their costs. On ap- 
peal it was contended for the decree-holder 
that the Judge of the trial Court had 
erred in holding that the liability of the 
sureties ceased as soon as the decree of the 
trial Court in the original suit had been 
passed; and it was held on appeal that 
this liability continued until the final dis- 
posal of the suit by the Appellate Court 
and thatthe sureties were liable on their 
bond. It was not apparently contended 
in the lower Appellate Court that the 
sureties were only liable after the jud gment- 
debtor had failed to produce the proper- 
ties attached before judgment. In the 
present second appeal to the Court by 
the sureties it is argued that they were 
only liable to produce the property if re- 
quired before the judgment of the trial 
Court, and that the delay of the decree- 
holder in applying for production of the 
attached property was sufficient to dis- 
charge the sureties. It was also said that 
he had never called upon the sureties to 
produce the shop goods. ; 

The terms of the bond itself made the 
sureties liable to pay for the value of the 
goods if they were not delivered, They. 
were to be delivered before the Court at 
any time. There is no doubt, in my opinion, 
that the words “pending the disposal of 
the case” must be construed as meaning 
pending the final disposal of the case. Tt 
would ke different, of course, if the suit 
had keen diemisced in the trial Court 
under ihe provisions of O. XX XVIII, r. 9: 
Manackjee v. R. M. N. Cheityar Firm (D; 
but the suit was decreed by the trial Court, 
and the obvious meaning of the bond and 
the intention of its executants was that 
they were to remain sureties until the 
disposal of the suit by final orders in it. 
The second case of Manackjee v. R.M. N. 
Chettyar Firm (2) is to the point here, 


i 5 R492; 105 Ind. Cas. 540; A I R 1927 Rang. 
(25 R496; 105 Ind, Cas. 60?; A I R 1927 Rang, 
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It is true that the sureties were never 
formally called upon in execution to pro- 
duce the shop goods, which had been at- 
tached before judgment nearly two years 
before execution was applied for against 
the sureties, but the delay was inno way 
the fault of the decree-holder. It was due 
to the delay in the disposal of the suit 
by the trial Court and by the defendant's 
action in appealing. I note that no list 
of the shop goods attached is on the record. 
All that is there is that shop goods to the 
value of Rs. 800 were attached according 
to the report of the attaching offcer. 
Shop goods by their nature cannot possibly 
survive or remain in their original state 
two years later, They must have been 
disposed of and it would appear that this 
was assumed in execution proceedings by 
both the parties, and that the sureties’ 
contention that the decree-holder had failed 
to state what shop goods could not be 
found in execution against the judgment- 
debtor was made ata belated stage. Had 
the sureties been formally called upon to 
produce the originally attached goods 
there is no doubt, in my opinion, that they 
could not have done so. . 

I do not consider, therefore, that there is 
any real substance in this appeal, which 
wil], accordingly, be dismissed with costs. 

N. Appeal dismissed. 


MADRAS HIGH COURT 
Civil Revision Petiticn No. 1127 of 1934 
December 3, 1934 
VENKATASUBBA Rao, J. 
NEELAKANDA PILLAI— DEFENDANT 
— PETITIONER 


versus 
K. 4. KUNJU PILLAI—Puatntire — 


OPPOSITE Party 

Civil Procedure Code (Act V of 1908), ss. 16, 20— 
Suit for rent—Whether one for obtaining relief in 
respect of immovable property— Jurisdiction of Court 
within whose limits cause of action arose in part 
~—Contract made and agreement executed within 
limits of Court at C—Jurisdiction— Cause of action 
in British India—Decree against non-resident 
foreigner— Whether can be passed, 

A suit for rent by a landlord against his tenant 
is not one to obtain relief respecting immovable 
property, as in such a suit there is no relief claimed 
in respect of land nor is it sought to deal with it in 
any way whatever. Such a suit can be instituted 
in a Court within the jurisdiction of which the 
cause of action arose wholly orin part. Thus, such 
a suit can be instituted in a Court within whose limits 
the contract was made and the agreement executed, 
Rungo Lall Lohea v. Wilson (1) and Kunja Mohan v. 
Manindra Chandra (2), relied on. 

A British Indian Court can grant a decree against 
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a non-resident foreigner if the cause -of action arose 
within its local limits. ` : - 
[Case-law discussed.] 
C. R. P. from an order of the Sub-Judge, 
Cochin, dated July 10, 1934. o 
Mr. N. R. Sesha Iyer, for the Petitioner. 
Mr. T. A. Ananta Iyer, for the Opposite 
Party. f 
Judgment.—The question is whether 
the Sub-Court of British Cochin has juris- 
diction to try this action, which has been 
brought for the recovery of rent of a house 
in Cochin State, against the defendant 
who claims to be the subject of the State 
of Travancore. For the purpose of this 
judgment I am assuming that the defend- 
ant’s allegation that he is not a British 
subject, is true; at the time of the suit he 
was not in British India, but the agree- 
ment to pay rent, on which the suit is 
based, was executed in British Cochin. 
The first question that arises is, is a 
suit for rent governed by s. 16 or g, 20, 
Civil Procedure Code? Section 16 pro- 
vides inter alia that suits of a certain ‘des- 
cription relating to immovable property 
“shall be instituted in the Court within the local 
limits of whose jurisdiction the property is situate,” 
Then there is a proviso which says that 
a suit to obtain relief respecting immoy- 
able property may be instituted 
“either in the Court within the local limits of 
whose jurisdiction the property is situate or in the 
Court within the local limits of whose jurisdiction 
the defendant actually and voluntarily resides or 
carries on business or personally works for gain.” 
For the defendant it is contended that 
suits for rent are governed by this proviso 
and that the Sub-Court of Cochin has no 
jurisdiction as neither the property ig Situate 
nor the defendant is residing, within its local 
limits. Icannot agree with this contention. 
The short question is, is a suit for rent “a 
suit to obtain relief respecting immovable 
property?” O'Kinealy, J, points out, in 
my opinion very rightly, in Rungo Lall 
Lohea v. Wilson (1), that in a suit by a 
landlord against his tenant for rent 


“there is no relief claimed in respect of Jand nor 
is it sought to deal with it in any way -whatever." 


Again in Kunja Mohan v. Manindra 
Chandra (2), it has been held that a suit 
for arrears of rent is governed by the 
provisions of s. £0 and that it may be insti- 
tuted in any one of the Courts specified 
in that section. In the present case there 
can be no question that the cause of action, 
at least in part, arose in British Cochin 
where the contract was made and the 
agreement was executed. The case thus 

(1) 26 O 204; 2 O W-N 718, 


(2) 17 Ind, Oas. 253; A IR 1993 Cal, 618; 270 W 
N 9542. 
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falls within s. 20 (c), which provides inter 
alia that a suit may be instituted within 
the local limits of whose jurisdiction “the 
cause of action, wholly or in part, arises.’ 

The next and the more important point 
that arises is, whether the application of 
s. 20 is excluded by reason of the fact 
that the defendant is a non-resident 
foreigner. Mr. Sesha Iyer for the defend- 
ant contends, relying upon the Privy Coun- 
cil decision in Faridkot case, Gurdayal 
Singh v. Raja of Faridkot (3), that cn 
general principles of International Law, a 
Court has no jurisdiction to enter- 
tain a suit against a non-resident 
foreigner in respect of personal claims. 
The proposition so put is much wider 
than the decision of the Judicial Committee 
in the case mentioned warrants. In that 
case A sued B a native of Jhind State, 
in the Court of the State Faridkot, claiming 
a certain sum alleged to have been mis- 
appropriated by B, while in A's service at 
Faridkot. At the date of the suit, B neither 
resided in Faridkot nor was he a domiciled 
subject of the Faridkot State nor did he 
owe allegiance to that State. The Faridkot 
Court having passed a decree, A brought 
a fresh suit upon that decree in a British 
Indian Court. What the Privy Council 
held was, that by International Law the 
decree of the Court of Faridkot State was 
an absolute nullity it should be so regarded 
by the Courts of British India. But an 
important reservation contained in their 
Lordships’ judgment must not be lost 
sight of: 

“It (the foreign decree) must be regerded as a 
mere nullity by the Courts of other nations except 
(when authorised by special local legislation) in the 
country of the forum by which it was pronounced,” 

’ That shows that though by International 
Law such a decree is a nullity, 
in other words, will not be recognized by 
Courts of other nations, it is nevertheless 
valid, when authorized by special local 
legislation, inthe country of the forum by 
which that decree was pronounced. In 
Gurdayal Singh v. Raja of Faridkot (8) 
the question arose when a suit based upon 
a foreign decree was brought in a British 
Indian Court it was held that the Courts 
in British India would not by International 
Law recognize the validity of such a foreign 
decree. Similarly, in Guruswami v. Muham- 
mad Khan Sahib (4) it was held that a 


(3) 22 O 222; 21 I A 171; 6 Sar. 503,112 P R 
1894, 
(4) 140 Ind. Oas. 588; A IR 1933 Mad. 112; 63 


MLJ 761; 36 L W 758; Ind, Rul, (1933) Mad. 28; 
(1932) M W N 1314. 
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Court in British India should refuse to 
execute a decree of a foreign Court passed 
in an action in personam against a British 
subject. Inthe present case the question 
is not whether, after a decree is passed, a 
foreign Court will recognize it (that ques- 
tion must on the authority of Gurdial Singh 
v. Rajah of Faridkot (3) and Guruswami v. 
Muhammad Khan Sahib (4) be answered 
in the negative), but whether a British 
Indian Court, having regard to s. 20, 
Civil Procedure Code, will pass a decree 
against a non-resident foreigner when the 
cause of action has arisen within its local 
limits. 
This distinction is very clearly brought 
out in the judgment of Starling, J., in 
Girdhar Damodar v. Kassigar Hiragar (5). 
The learned Judge observes that it would 
be the duty of the Courts acting in the 
execution of statutory enactment, to give 
effect to it, it being immaterial whether the 
judgment rendered would in the circum- 
stances be recognized by foreign tribunals 
as being consistent with International Law 
and the general principles of justice, and 
in support of this view he cites the obser- 
vations of James, L. J. and Cotton, L. J. 
in Ex parte Blaim, In re Sawers (6). The 
question arose in this case under s. 18, 
Presidency Small Cause Courts Act, and 
it was held that the Court's jurisdiction was 
not excluded by reason of the defendant, 
who carried on business at Bombay by 
his agent, being a non-resident foreigner. 
This case is not a direct authority, as it 
does not deal with the head of jurisdic- 
tion relating to the cause of action but 
with a different head altogether. But in 
Raoji v. Frabhadas Subkaran (7) a plaint 
was filed in the Bombay High Court with 
leave to sue under cl. 12 of the Letters 
Patent. A part of the cause of action hav- 
ing been found to have arisen in Bombay, 
it was held that the Court had jurisdiction 
against a non-resident foreigner. The learn- 
ed Judges expressly referred to the passage 
already cited from the Faridkot case and 
approved the principle Jaid down in Girdhar 
Damodar v. Kassigar Hiragar (5). In 
Rambhat Shankar v. Bhagwant (8) the ques- 
tion arose under the Civil Procedure Code 
and it was held that a British Court could 
pass a judgment against a non-resident 
foreigner when the cause of action arose 
within the jurisdiction of that Court, The 


(5) 17 B 662. . 

_ 6) (1879) 12 Oh, D 522: 28 W R. 334; 4IL, T. 46, 
(7) 20 B 133. 
(8) 25 B 528; 3 Bom. L, R. 82, 
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previous Bombay cases and Gurdayal Singh 
v. Raja of Faridkot (3) were referred to 
and followed. The Madras cases cited by 
Mr. Ananta Iyer also support this view: 
Subba Rao v. Ghulam Alikhan (9), Rajabhat 
Narain v. Karim Mohamad (10) and Ven- 
kata Lakshmi Ammal v. Srirungapatnam 
Srinivasamurthy (11). In the last mentioned 
case, the point has been considered at 
length by Sir Arnold White, C. J. I may 
also refer to Srinivasamurty v. Venkata- 
varada Iyengar (12) where this question 
has again been fully dealt with. In the 
result, the learned Courts decision is 
upheld and the Civil Revision Petition is 
dismissed with costs. 

ACN. 

(9) 29 M 69. 

(10) 47 Jnd, Cas. 708: A I R 1919 Mad. 883; 35 M 
LJ 189; (1918) MW N 521; 24 M L T 209. 

(11) I MLJ 91. 

(12) 29 M 233; 16 ML J 238, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Suit No. 148 of 1932 

February 22, 1935 

HAVELIWALA, A. J. O. 

Musammat SITA BAI— PLAINTIFF 
versus 

J UMO— DEFENDANT 

Adverse possession— Essentials of —Mere user is not 
enough. 

Possession and adverse possession do not mean the 
same thing. A mere user of the property cannot be 
taken as a definite assertion of proprietary right ; 
there must be some definite quality in the possession 
before it can be called adverse, and some act of an 
unequivocal character to put the owner on guard. 
There cannot be adverse possession if the defendant 
himself did not know that he was occupying somebody 
elses Jand; he must have the intention of using the 
property adversely against the other claimant. [p. 
284, col. 2; p 285, col. 1.] 

Possession in order to be adverse must be ex- 
clusive, continuous for the statutory period 
open and notorious. Jamiatrai v. Goumal (1), 
Kaliram Majumdar v. Dulalram Choudhury (2), 
Suraj Bali v. Mahadeo Persad (3) and Framjr 
aay v. Goculdas Madhawji (4), followed. [p. 285, 
col, 1. 

Mr. Jawharmal Vilaitrai, for the Plain- 
tiff. 

Mr. Ghanshamdas Ladharam, for the De- 
fendant. 3 

Judgment.—One Chellaram died about 
17 years ago leaving behind him his wife, 
a son and two daughters. The son and 
the wife died soon after his death, and 
there remained the two sisters Sitabai and 
Jethibai. Sitabai was born in 1901 and 
is married toone Vatoomal, The deceased 
Che:laram left certain immovable pro- 
perties and after his death Mulchand 
Choithram and Hiranand Obandumal were 
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looking after these properties on behalf 
of the two surviving sisters. In 1920 
Sitabai filed Suit No. 84 of 1920 in this 
Court for partition of the properties and 
under the decree in that suit got the pro- 
perty which is the subject-matter of the 
present suit. On October 4, 1923 this plot of 
land was transferred to the name of Sita- 
bai in the Records of the City Deputy 
Oollector. 

Sitabai has brought the present suit for 
ejectment of the defendant from her plot 
of land which, it is alleged, is encroached 
upon by the defendant. Vatoomal is the 
husband of Sitabai. Vatoomal’s evidence 
shows that before and after the suit of 
1920 he usedto go tothis plot which was 
then an open plot; that after the decree 
in Suit No. 84 of 1920, also, went and saw 
the plot which was vacant and unbuilt 
upon. In about 1925 or 1926 he saw the 
defendant in possession of this plot and a 
mud hut built upon it. He raised objec- 
tion and asked the defendant Jumo to pay 
the rent. According to this witness the 
defendant said that he would pay the 
rent but ultimately did not pay. Vatoomal 
asked the Rent Controller to fix the rent 
ofthis plot. Exhibit 11 is the sketch 
which shows the position of the plaintiff's 
land and that of the defendant. 

Now, the question is whether the de- 
fendant has encroached upon this land 
which is claimed to belong to the plaintiff. 
It is no doubt true that the land bearing 
S. No. 471, Survey Sheet K-7, situate in the 
Lyari Quarter, Karachi, the subject-matter 
of this suit, is the property that came to the 
share of the plaintiff under the decree in 
Suit No. 84 of 1920 and that it was trans- 
ferred to the name of the plaintiff and 
has remained as such in the Municipal 
Records ever since. In support of this 
there is the evidence cf Moolomal Choith- 
ram and Hiranand Chandumal. Both 
these men were appointed to look after the 
property left by Chellarain. Hiranand 
gays ihat he had seen this property asa 
vacant piece of land which was shown to 
him by the deceased Ohellaram. Hiranand 


-in turn showed this property to Moolomal 


and both of them depose that this very 
plot came to the share of the plaintiff 
Sitabai. This evidence leaves no doubt 
in my mind that the plaintiff Sitabai is 
the sole owner of this plot No.471. This 
evidence is further supported by the evi- 
dence of Sahijram (Ex. 19) who is the 
Head Surveyor in the employ of the Muni- 
cipal Corporation, Karachi, for about 22 


28-4 


years. He produces a Municipal plan 
showing the exact position of these plots 
Nos. 87 and 471 adjacent to one another. 
He says that upto 1930 the plaintiffs land 
was unbuilt upon, but No. 87 which is 
the defendant's plot was built upon. On 
both these plots there are mud structures 
now. On plot No. 87 there is 2 kutcha 
structure consisting of a ground ficor made 
of mud plaster with wood support in ‘it 
and a portion of this plot is open which 
is used as a passage. He further states 
that on plot No. 471 there is also a kutcha 
structure made of matress and mud plaster, 
partly plastered from outside. These two 
huts are attached to one anotherand stand 
on two plots. He also states that a portion 
of Municipal land is also encroached upon, 
admeasuring about 33 square yards and that 
this encroachment is adjacent to plot 
No. 471. On the Municipal portion of the 
land there are two kutcha privies. All that 
is enclosed upon now is about 162 square 
yards in possession of the defendant. On 
this the Municipal land is about 33 square 
yards, plot No. 471 is about 44 square 
vards, and defendant’s plot No. 87 is 
about 85 square yards. All this 162 square 
yards are enclosed by stones round about 
denoting the possession of one man, This 
evidence is supported by the evidence of 
Vatoomal and corroborated by Hiranand 
and Moolomal that in about 1925-1926 the 
plot belonging to the plaintiff was unbuilt 
upon. 


Now the defendant Jumo has not pro- 
duced any document showing his owner- 
ship to the plots Nos. 87 and 471. His 
case is that he has been in possession of 
these two plots for a number of years and 
claims property by proprietorship and 
in the alternative by adverse possession. 
To support his story he has called the 
evidence of some of his neighbours, He 
does not know even the numbers of the land 
or the area of these plots and says that 
the documents relating to this property are 
lost. He says that this property was built 
upon about 70 years ago and was given 
to him by his aunt and ever since hə 
has lived in this property with his parents. 
He denies any encroachment upon the plain- 
tiffs land. He admits, however, that in 
about 1925 someone came to him asking 
him to go to the Rent Controller for fixing 
the rent. Amar (Ex. 1!) says that Jumo 
has two plots, that on these two plots 
there is one structure, but one is extended 
to the other and he has been seeing Jumo 
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living inthis house for a number of years. 
Other witnesses Haidershah (Ex. 15), Natho 
(Ex. 16) and Piroo (Ex. 17) have come 
forward to say that they have been seeing 
the defendant staying in this house for 
a good many years. All these witnesses 
say that there is only one structure and 
there are two plots and Jumo has been 
living in this house for a number of years. 
Natho (Ex. 16) says that he had been to 
the house of the defendant Jumo 5 or8 
months ago on the occasion of a marriage: 
while Piroo (Ex. 17) says that there was no 
such occasion of marriage in Jumo’s house 
5 or 8 months ago but according to him 
about 26 years ago there was a marriage 
occasion in his house and he went to his 
house then. There was a feast on that 
occasion and he sat in the open maidan 
near the house. All the guests sat in the 
maidan. This witness is not in a position 
to say how many rooms Jumo has. 


In my opinion the evidence called on 
behalf of the defendant is very vague and 
no reliance can be placed upon it. They 
are all men living in the same locality 
and have come forward to give a sort of 
stereo typed evidence that they have been 
seeing Jumo living in this house of two 
plots with one structure on it ‘and that to 
their knowledge Jumo has not made any 
addition to this property. As against this 
evidence there is the evidence for the 
plaintif which in my opinion is thoroughly 
reliable and ought to be accepted. That 
evidence shows that until 1925-26 this 
plot was an open piece of land and the 
structure has been put upon it after that 
period. Even taking the evidence of the 
defendant at its face value, it cannot be 
said that the defendant has held this plot 
adversely to the plaintiff having regard to 
the nature, the situation and the character 
of this land. It is admitted that the 
property isa kutcha mud structure consist- 
ing of a ground floor made up of mud 
plasler supported with wood planks or 
sticks situated in a locality which, a few 
years ago was an open piece of land, built 
upon with mud huts here and there. 

In order to succeed on the plea of adverse 
possession the defendant has got to show 
that he held this land adversely to the 
plaintiff. Possession and adverse possession 
do not mean the same thing. A mere 


user of the property cannot be taken as 


a definite assertion of proprietary right; 
there must be some definite quality in 
the possession before it can be called 
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adverse, as observed in Jamiatrai v. Goumal 
(q1) and some act of an unequivocal 
character to put the owner on guard. 
There could not be adverse- possession if 
the defendant himself did not know that 
he was occupying somebody else's land; 
he must have the intention of using the 
property adversely against the other claim- 
ant, There is nothing to show in the 


present case that the defendant had any, 


intention of using somebody else’s property 
or that the defendant knew that he was 
making use cf some body else's land. 
The defendant maintains that the land 
is his and he got it from his aunt: it 
belonged to nobody but himself, 

A mere user doesnot make the posses- 
sion adverse; it must be exclusive, open 
and notorious. It has been held in Kali- 
ram Majumdar v. Dularam Choudhury (2), 
that possession in order to be adverse 
must be by a person claiming as of right 
as against the true owner, it must be 
continuous for the statutory period and 
open and notorious, Also in Suraj Bali 
v. Mahadeo Prasad (3) it has been held that 
mere possession for any length of time 
does not per se create any title by adverse 
possession. In order to acquire such title 
the possession must not only be open and 
exclusive, but it must also be shown to 
have been adverse for the full statutory 
period. Notoriety of possession may in 
some cases justify a presumption that the 
true owner was aware of the character of 
the possession being adverse. But whe- 
ther in the absence of direct proof of 
actual knowledge onthe part of the true 
owner sucha presumption should be raised 
against. him or not depends upon the 
special facts and circumstances of each 
case, 

Even if the defendant’s case be true 
that he held this land for a number of 
years, I think, the present case comes 
clearly within the purview of Framji 
Cursetji v. Goculdas Madhowji (4). In that 
case there was a small piece of land being 
of no present use to its owner and being 
convenient in many ways to his neigh- 
bours, the latter made use of it, in various 
ways, without objection for more than 
twelve years, A privy and sheds for cows, 
() 25 SLR 257; 130 Ind. Cas, 546; A IR 1931 
Sind 1; Ind. Rul. (1931) Sind 34, 

(2) A I R 1933 Oal. 544; 142 Ind. Cas, 582; Ind. 
Rul (1933) Cal. 309. 

(3) A IR 1932 Oudh 46; 137 Ind. Cas, 678; 8 O 
W N 1153; Ind, Rul,- (1932) Oudh 259; 7 Luck, 


(4) 16 B 338, 
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goats, fowls, &c., and a hut for a garri 
wallah—all however, structures of a flimsy 
and purely temporary character—were said 
to have been constructed and maintained 
for many years on the said piece of land. 
Such user, it was contended, amounted to 
adverse possession. It was heid that such 
user as this was insufficient to give a 
title to the land by adverse possession. 
User of this sort, under similar circum- 
stances, is common to this country and 
excites no particular attention. It is 
neither intended to denote, or understood 
as denoting on the one side or the other— 
a claim to the ownership of the land, and 
“where this, and no more, is the case it 
would be wrong to hold that a claim by 
adverse possession has been made out. 

In the present case the plot in question 
was a vacant piece of land not used by 
the plaintiff in any way, accessible to 
others, in a locality undeveloped, with 
kutcha mud huis built upon, here and 
there: it cannot, by any stretch of im- 
agination, be said, for the purposes of 
adverse possession, that the defendant's 
encroachment was open, exclusive and 
notorious to the detriment of the true 
owner. Here, at any rate, the evidence is 
that the plaintiff, through her husband, 
did make a protest in 1925 or 1996, : 

Taking the case in any way, the de- 
fendant has failed to discharge the burden 
of adverse possession and I would there- 
fore decree the suit in favour of the 
plaintiff, 

Order: Suit decreed with costs. Defend- 
ant is ordered to remove the encroachment 
in question upon plot No. 471 and hand 
over the possession of the vacant land to 
the plaintiff, i 

My findings on the issues are :— 

Issue No. 1. In the affirmative. 


Issue No. 2. In the affirmative, 

Issue No. 3. In the negative. 

Issue No, 4. For the last 7 or 8 years. 

Issue No. 5, It is properly stamped. 

Issue No. 6. The suit is competent ag 
framed. 


Additional Issues: 


Issue No. 1. Not necessary. 

Issue No. 2. Unnecessary. 

Issue No. 3. No. 

Issue No. 4. Suit decreed with costs. 


N. Suit decreed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
- Criminal Revision Petition No. 2 of 1935 
January 22, 1935 
MIDDLETON, J. O. AND 
Mie AHMAD, A. J.C. 
NISAR ALI—PETITIONE® 
Versus ; 
ABDUL HAMID AND OTAERS—ÅCOUSED— 
OPPOSITE Party 
Criminal Procedure Code (Act V of 1598), ss. 498, 497 
—Commitment by Magistrate—Whether affords rea- 
sonable grounds for believing in guilt of aecused— 
“Commitment, if bars granting of bail by Sessions 


Judge. , , = 3 

The factum of commitment to Sessions by a Magis- 
trate does not necessarily give the Sessions Judge 
reasonable grounds for believing that the accused has 
been guilty of the offence charged. It does not, 
debar the Sessions Judge from granting 


- 
` 


therefore, t 
bail to the accused. 
Cr. R. P. from an order of the 


Additional Sessions Judge, Peshawar, dated 
December 20, 1934. aa 


` Messrs. Saadduddin, K. B. and Ataullah 
Jan, for the Petitioner. l 

Messrs. R. S. Mehta, Mangal Sain and 
Beli Ram, for the Opposite Party, 

Mr. Raja Singh, for the Crown. 


Judgment.—Arising oub of one 
fight in Peshawar City two groups of per- 
Bons were prosecuted in the Court of the 
City Magistrate, Peshawar. Ia both cases 
he framed charges and committed the 
accused for trial in the Sessions Court. 
He committed the present respondents upon 
charges framed under s. 302/149, Indian 
Penal Code, whilst he committed the 
opposite party on charges framed under 
B. 326, Indian Penal Code. He wrote one 
committal order to cover both cases. In 
the body of that order he stated that it 
was not for him to decide which of the 
two conflicting sets of alleged facis were 
correct, but he then proceeded to express 
his own tendency to believe one story rather 
than the other and then recommended that 
the present respondents shouldbe granted 
bail unless the Sessions case against.them 
could be heard without delay, mentioning 
‘that there was more upon the file pointing 
to their innocence than to their guilt, 
The respondents after having been com- 
mitted for trial applied to the third Ad- 
ditional Sessions Judge for bail pending 
trial using extracts from the committal 
order asa basis for their application. The 
third Additional Sessions Judge on 
December 20, 1934 passed the following 


order: f 
‘Order on bail application of accused, All ac 
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cused may be released on bail of Rs, 2,000 with 
four sureties each,” s 

The petitioner, who isthe brother of the 
man of whose murder the respondents are 
charged, has come up in revision asking 
that this order: be cancelled and that the 
accused beremanded to custody, Learned 
Counsel for the petitioner urges that under 
s. 210, Criminal Procedure Code, a com- 
mitment order is made when there are 
“sufficient grounds for committing” the 
accused for trial, and that therefore the 
commitment order itself affords ‘“'re- 
asonable grounds for believing” that the ` 
accused has been guilty of the offence 
with which he is charged, and hence that 
if that offence is one punishable with death 
or transportation for life, bail cannot be 
granted to the accused by reason 
497 (1), Criminal Procedure 
Code. In elaboration of this argument he 
urges that the power granted to the Oourt 
of Session under s. 498, Oriminal Pro- 
cedure Code is one limited and controlled - 
by s. 497, Criminal Procedure Gode. He 
argues that in the present case the third 
Additional Sessions Judge has acted with- 
out jurisdiction in releasing the respondents 
upon bail. Learned Counsel for the res- 
pondents have argued that s. 498, Criminal 
Procedure Code grantsan unfettered power 
to the Court of Session to grant bail which 
is not limited by the limitations imposed 
by `s. 497, Criminal Procedure Code. The 
point raised is undoubtedly very interesting 
and is one which does not appear to have 
been finally settled by authoritative judg- 
ments, but we do not consider that it is ° 
necessary to determine it in order to dis- 
pose of the present petition. 


In our opinion there is an initial fallacy 
in the argument of the Counsel for the 
petitioner and we cannot support his view 
that because the factum of commitment 
implies that the City Magistrate had 
“sufficient grounds for committing” the 
accused, it necessarily gave the third 
Additional Sessions Judge ‘reasonable 
grounds for believing” that he has heen 
guilty of the offence charged. It frequent- 
ly happens in cases of violence that per- 
sons upon opposite sides are prosecuted 
for offences triable by a Court of Session 
and that the two prosecution stories are 
mutually destructive of each other, yetin 
such cases if the unrebutted evidence in 
each case be sufficient to afford prima 
facie proof of the allegations made, it may 
be the duty of the Magistrate carrying 
out the judicial inguiry to commit both 
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sets of accused for trial. In such cases 
he. cannot possibly believe both stories and 
it is difficult to affirm that there are rea- 
sonable grounds for believing both stories. 
Again, there is no doubt that when a 
person is convicted of an offence punish- 
able with death or transportation for life 
and appeals, the Appellate Court is em- 
powered to'admit him to bail pending 
decision of the appeal, and therefore if 
s. 497, Criminal Procedure Code, does apply 
to the Appellate Court in such a case, we 
must come to the conclusion that the con- 
viction by a lower Court does not neces- 
sarily in itself give the Appellate Court 
“reasonable grounds for believing” that 
the accused appellant isguilty. Far more 
then, if s. 497, Criminal Procedure Code 
-applies to the Sessions Court in respect of 
cases committed to it, the mere fact that 
a committal order has been passed, does 
not in itself afford reasonable grounds to 
the Sessions Judge for believing that the 
person so committed is guilty.of the offence 
with which he is charged. An Appellate 
Court having an obviously foolish or per- 
verse judgment of conviction before it should 
be allowed, and is allowed, to grant 
bail to the appellant pending hearing; 
similarly, “a Sessions Judge should be al- 
lowed to grant bail to a person committed 
for trial. Clearly no Magistrate should 
convict a person unless he has “reasonable 
grounds for believing” that person guilty, 
yet the Appellate Court is not necessarily 
supplied with reasonable grounds for be- 
lieving in the convict’s guilt by the mere 
existence of the conviction. How then can 
a Sessions Court be bound by the mere 
existence of a commitment order and 
thereby be necessarily supplied with re- 
asonable grounds for believing in the 
guilt of the unconvicted accused? Being 
clearly of this view, weneed go no further and 
we hold that the third Additional Sessions 
Judge was acting within his jurisdiction 
in admitting the respondents to bail. His 
order is a discretionary one and we are 
not prepared to interfere with it. The 
petition is, therefore, dismissed. 

N. Petition dismissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Second Civil Appeal No. 242 of 1932 
October 27, 1934 


Bose, A. J. C. 
BHAGIRTHI—PLAINTIFF—APPELLANT 
versus . 
BABNO AND otuers—DeFrenpants— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXIII, 


T. l, s. 99—Suit allowed tobe withdrawn with per- 
mission to bring fresh suit on payment of costs— Daite 
for payment of costs not fixed—Second suit filed 
without paying _costs—Irregularity, if only of pro- 
cedure and curable—Costs not paid within period of 
limitation —Second suit, liability to be dismissed—~ 
Quesre—Opportunity to pay, if should be given after 
expiry of period fixed, 

Where a plaintiff has been allowed to withdraw 
& suit under O. XXIII, r. 1 of the Code of Civil 
Procedure, with liberty to bring a fresh suit on 
condition that he pays the defendant's costs but 
no date for payment of costs is fixed, the question 
whether the money should be paid first and the suit 
filed later, or the suit be kept pending until the 
money is'paid is clearly a matter of procedure; and 
irregularities in procedure which do not affect the 
merits, and which do not result in prejudice or in- 
justice, are curable either under s. 99 of the Code of 
Civil Procedure or the principle underlying it, But 
the second suit must be treated as having been 
instituted on the day the money is paid, even though 
it has remained on the files of the Court till then and it 
must be dismissed unless the money has been paid 
or tendered before limitation for the suit expires, 
This does not mean thata Court is bound to keep 
the second suit pending until the period of limitation 
expires. Narsingh v. Nathuji (l), relied on, [p. 
287, col, 2; p. 288, col. 2; p. 289, col. 1 

Queere :—Whether a Court is bound to afford an 
opportunity for payment after the institution of the 
fresh suit and before limitation, even after a period 
qaeemene previous order has expired, Lp. 289, col, 


S. C. A. against the 
Court of the Additional District Judge, 
Raipur, in Civil Appeal No. 10 of 1989 
dated February 22, 1932, arising out of the 
decision of the Court of the First Sub- 


decree of the 


‘Judge, Second Class, Raipur, in Civil Suit 


No. 56 of 1931, dated September 12, 1931. 

Mr. M. R. Pathak, for the Appellant, 

Mr. Iv. M. Bhagade, for the Respondents, 

Judgment.—The only question in this 
case is whether a plaintiff, who has been 
allowed to withdraw a suit under O, XXIIT 
r. 1, of the Code of Civil Procedure, with 
liberty to bring a fresh suit, on condition 
that he pays the defendant's costs, can be 
allowed to institute the second suit until 
the costs have been paid, and whether that 
can be done after the period of limitation 
for the suit has expired. The lower Courts 
have held, he cannot, because the previoug 
order creates a condition precedent which 
must be fulfilled before the fresh suit can 
be filed, o 
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‘There is a difference of opinion among 

. the High Courts on this point, The view 

of this Court is given by Macnair, A.J. O., 

7 Narsingh v. Nathuji (1). He holds 
that : 

“the law does not require dismissal of the fresh 
suit and the Judge has power to allow a fresh suit 
to proceed after the plaintiff has paid the costs of the 
former suit;” 
and with that I respectfully agree. But 
that does not settle the matter in this case. 

-Jt is clear some time limit must be fixed 

"for tender or payment of these costs, and 
the question is whether it can be done 
-beyond the period of limitation for the 
suit. In my opinion it cannot. . 

The matter cannot be determined with- 

out analysing the basis of this Court’s 
‘decision in the ruling just quoted. All the 
High Courts, including our own, appear to 
_be agreed that the previous order ` operates 
as a condition precedent; but they are uot 
agreed as to either the effect or the extent 
‘ofit, Jenkine, ©. J., held in Sadhu Charan 
v. Baikuntha Nath, 23 Ind. Cas. 210 (2), 
.that the first suit remains pending until the 
‘costs are paid and so s. 10 of the Civil 
Procedure Code operates as a bar to the 
trial of the second suit until the disability 
is removed. That was followed in Muham- 
‘mad Afzal v., Lachman Singh (3), even to 
the extent of allowing an extension of the 
‘time already fixed by the first Court, under 
8. 148. In Peria Muthirian v. Karappanna 


Muthirian (4), also, time was extended, ‘but ” 


‘no reasons are given, so itis not possible 
to determine why. This view of Sir 
_Lawrence Jenkins has been dissented from 
in Seshayya v. Subbayya (5) and Shidram- 
appa Mutappav. Mallappa Ramchandrappa 
(6), also hy Macnair, A.J.C., in Narsingh 
w. Nathuji ‘(1). I respectfully agree -with 
them. ‘Therefore, the basis of the Nagpur 
-view allowing payment after the institution 
-of the second suit is not that given by 
Sir Lawrence Jenkins, and the reason for 
it must be sought elsewhere. 

In my opinion the only ground on which 
Narsingh v. Nathuji (1) can be supported, 
isto regard the matter as a curable irre- 

1) 25NLR 171; 118 Ind. Cas. 4; A IR 1929 Nag. 


C 
‘135; Ind, Rul. (1929) Nag. 146. 
. (2) 23 Ind. Cas, 210; A I R 1914 Oal. 207; i9CLJI 


529. 
(3) 5 Pat, 306; $6 Ind, Cas, 942; A IR 1926 Pat. 409; 
7P LT 491. 
(4) 29 M 370, 
(5)47 M LJ 646; 82 Ind. Cas, 499; AI R 1924 
Mad, 877; 20 L W 642; (1924) M W N 887; 35M LT 


62. ; f 
(6) 55 B206; 133 Ind. Oas. 256; AI R 1931 Bom. 
257; 33 Bom. L R 278; Ind. Rul, (1931) Bom, 


baaGtelut v. BABNo (ÑAG.) 


-other bar. 


-barred : 
-Ganpatrao v. Doma Patel (10) 
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gularity, as was done in Abdul Aziz Molla 


v. Ebrahim Molla (D. If the order operates 
as a condition precedent, as all the author- 


-ities seem to agree it does, then it follows 


the second suit cannot be launched until 
the conditicn has been fulfilled; and. if 
it is, the matter must be-either an illegal- 
ity or an irregularity. Etscher v. Nagappa 
Mudaly (8) took the stricter view and dis- 
missed the second suit, Of-course that 
ruling is distinguishable on the ground . 
ihat the order allowing withdrawal ‘had . 
itself fixed a time for payment and the 
money was not paid until the time fixed - 
had expired. But Shidramappa Mutappa 
v. Mallappa Ramchandrappa (6) cannot be 
distinguished on any such ground. No 
time was fixed for payment there, and the 
learned Judges dismissed.the second suit. 
pushing the doctrine of conditions prece- 
dent to its strict and logical conclusion. 

But what follows from that? A dis- 
missal of that kind would not prevent the 
filing of a third suit after fulfilment.of the 
condition precedent, provided, of course, it 
was estill within time and there was no 
For when a suit is dismiesed 
on some purely technical ground not 
affecting the merits a subsequent suit is not 
Deodhar v. Nihal, Singh (9), 
and Mrs. L. 
Rooke v. Dosai Sonar (11). Therefore, all 
the plaintiff would have todo would be .to 
pay or tender the costs and then file his 


‘suit afresh. Now whether the money should 


be paid first and the suit filed later, or the 


-suit ke kept pending until the money is 


paid is clearly a matter of procedure; 
and irregularities in procedure which 
do not affect the merits, and which 
do not result in prejudice or injustice, 
are curable either under s. 99 of the 
Code of Civil Procedure or the prin- 
ciple underlying it: Jang Bahadur v. 
Bank of Upper India Limited (12). The 
only prejudice which can possibly arise 
under this-view would be to Government, 
for if the second suit were dismissed and 
the plaintiff forced to bring a third, it is 
possible Government would benefit in the 
shape of additional court-fees. . But that 


(7) 31 O 965. 
(8) 33 M 258; 
(9) 16 N 


Ind. Cas.28&; 8 ML T 226, 
206; 47 Ind, Cas. 909; A IR 1919 


l 
169; 551A 227; 50 WN 502: 320 W N 790; 26 A 
i 23; 28 LW 25; 20 Bom. L R1373; 
8) M W N 863 (P -0). 


1935 


is capable of adjustment whdé? s. 28 of thé 
_ Court Fees Act, The questidn Has tof 
arisen hitherto, and does not arisé herë 
because of the view I take about limité: 
tion. But should it arise it is-capable of 
adjustment and forms no bdr to treating the 
- irregularity as curable. | 


` This, however; nécéssarily pre-supposés- 


that the coftrect procedure is to pay thé 
money first and filé the suit after, I cat 
find io other meaning to the words “ don: 
dition. precedent.” 1t also pié-supposes that 
the second suit must be treated as having 
been instituted oñ the day the money is 
Paid; éven though it has remained on thë 
files of the Oourt fill thën: 


tation; as herë. It follows the secoiid suit 
must be dismissed unless thé motley has 
béén paid or tendered beforé limitation for 
the silit expires. ; 

‘In the present case the suit is for can- 
cellation: of a déed of surrender dated Octo: 
Për 18,-1926, and for a declaration of title. 
Thè Gause of action is said to have datisen 
on October 18, 1926. Thé money has not 
béen paid or téndéréd, and it is now long 
past limitation. Even beforé nie no tender 
Was madé: all that the ledrned Pleader 
‘for thé plaintiff could say was that hê 
would advise hia client to pay the monéy. 
It is urged that the plaintiff was not given 
an opportunity to pay. That iš entirely 
incorrect No sanction or order of 4 Court 
is requitéd to tender monéy dtie. It is not 
ever necessary that the tender should be 
made it Oourt or through its agency. 
Therefore, there was no lack of opportunity. 
On thé otherhand it is abundantly evident 
thatthe plaintiff had no intention of pay- 
ing. He Has contendéd throughout, even 
up to this Court, that he is not bond to 
pay. Now it is tòò late, even if he wants 
tò pay. So his‘ suit was'rightly dismissed. 
I want, however, to safeguard myself'on 
two points. I do not mean to indicate that 
& Court is bound to keep the sé¢ond suit 
pending’ until thé period of limitation 
éxpires. That is a- question which dobs 
arisé here and I express no opinion én it. 
I álsó do not mean to decide that a Court 
is bound to afford'an opportunity for pay- 
ment after the institution of thé fresh stit 
anid beforé limitation, even aftér a period 
fixed in the previous order has expired. 
That question also does not arise here. My 
decision is confined to a casein which the 
ordér fixes no date for payment. [I observe 
in passing that b agree with Baker, J. in 
Shidramappa Mutappa v; Mallappa Ram- 
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Hiles Otherwise pré 
judice would résult on the question of limi- | 
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chandiappa (6), that it is always, désirablé 
in such cases that the order permitting 
withdrawal should itself fix a time fot pay: 
mért of thé čoöls. oe 

THe appeil is dismissed with costs. _; 

N. Appeal dismissèds 


=. 


 PŘIVY COUNCIL . _ 
Appeal from the Patna, High Cotrt 
Jtily 2, 1935 j z4 
Logd MACMILLAN, SIR Jonn WALLIS AND 
© BIR Sdavt Lan. oa 
Tas COMMISSIONER or INCOME TAX; 
BIHAR and ORISSA—ApPRLEANT — 
versus ee 
Tat Makardjadhiraj Sie KAMESHWAR 
SINGH or DARBHANGA ~RE3e0NDENT _ 
Income Taw Act (XI of 1922), s8:2 (1) (à), 4 (3)= 
Agricultur.l income, whether depends on the character 
of the recipient—Held, on facts, that the “ thika 
profits” wére agricuitural income and not ,assessable 
to income-tax. . P 
-The exemption from income-tax; uidér 6 4 
(3), Income ‘fax Act, is conferred, tdnd conferred 


indelibly, on a particular kind of income and 
does not depend on the character of the 
recipient, contrasting thus with, the exemp- 


tiòn conferred by the same sub-section on the 
“ income of local authorities”. ‘The’ result is tó 
exclude'.“ agricultural incomé'" altogethér from the 
scope, of the Act, howsoever or by whomisoevér it 
may be received, Makund Sarup vy. Comntissioner 
of Income Tax, ` United Provinces (1), referred 
to. 3 b ; ee 
- A money lénder made a loan of 18}-laz3 of Rupees 
to,one K, The transaction was embodied in twò 
identures; the first of the indentures was déscribed 
as à" zarpeshgt lease with usufructuary mortgage \' 
and was granted by K as' “lessor mortgagor” in 
favout of the money lendér as" léssee mortgagée” 
in consideration of the loan of 183 lacs, thereby 
granting, demising, and conveying in zarpeshgi 
Iéase and by way of usufructuary mortgage certain 
Tands inthe District of Bhagalpur. ` After stating 
that the lessor méttgagor has put the leasée mlorigigée 
in possession, theindenture proceeded to state that the 
parties had agregd that the lessee mortgages’ shall ad- 
vance the sum of 18} lacs and that, for re-payment of the 
lodn, the lessor mortgagor had given, dad thé lessée 
mortgagee had taken, the zarpesiigi lédsé and ust- 
fructuary mortgage. The‘ rent reserved to thé-mott- 
gagor lessor, and described as the “ thika rent", was 
fixed ab Rs. 31,000 arrived at by taking | the gross 
averdge rental-of the properties af Rs, J;59,813, and 
then déducting manageniént and other’ éxpéises 
amounting to Rs. 37,53) and “thikd . profits” 
Rs. 91,233, leaving ,Rs,-, 31,090. This, sum .6f 
Rs, 91,233, designated “thika profits", was the sum 
sought t>‘be assessed. Thè indenture’ farthér pro- 
vided that the'thika rent should form part’ of the 
yearly piyments which ths lessor mortgagor théreby 
uodertook t make in reduction of the; loan and 
sliéuld bé increased as the amount, of the, loan 
diminished by 6’ per‘cént. on the sums repaid“with 
a corresponding: reduction in’ thé “thika profits.” 
Held, that-the rents payablé in respeéi of both 
proparties were’ rents “ derived from lnd which was 
used for agricultural purposes and was éither ás- 
sessed to land revenue in British India or subject 
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to a local. rate assessed -and collected by officers of 
Government as such™ The rents thus came within 
the definition of “agricultural income” in s. 2 (1) 
(a)-of the Income Tax Act, and the" thika profits” 
or profits rental of Rs. 91,283, forming part of the 
Tents, were, therefore, “ agricultural income” within 


the statutory meaning and consequently exempt from 
income-tax, 


Mr. A. M. Dunne, K. C. and Sir Thomas 
Strangman, for the Appellant. 

Messrs. A. M. Latter, K. C., K. P. Jayas- 
wal and C. J. Colombos, for the Respondent. 

Lord Macmillan.—The present appeal 
arises from- an assessment to income-tax 
made upon the respondent for the year 
1929-30- and the -only question before their 
Lordships relates to an item of Rs. 91,283 
included in the assessment. The appellant 
maintains that -this item,-the receipt of 
whichis admitted, forms part of the taxable 
profits or gains of the business of money- 
lending carried on by the respondent; the 
respondent maintains, and the High Court 
has held, that it is “agricultural income” 
within the meaning of the Indian Income 
Tax. Act and consequently exempt from 
income-tax. 


In order to determine which of these con- 
tentions is right, it is necessary .to describe 
briefly the transaction out of which this 
item of receipt arose. It appears that in 
‘1929 the respondent's father, who carried on 
an extensive money-lending business, made 
a loan of 183 lacs of rupees, with the sanc- 
tion of the High Court at Patna, to Thaku- 
rain Kusum Kumari, widow and adminis- 
tratrix of the late proprietor of the estate of 
‘Lachmipur. The transaction was embodied 
‘in two identures both dated February 3, 
+1929. -The respondent's father died on 
‘July 3, 1929, and the respondent has suc- 
¡ceeded him as his eldest son and heir and as 
-his successor in business. 

- The first of the indentures is described as 
‘a “zarpeshgi lease with usufructuary mort- 
.gage” and is granted by Thakurain 
-Kusum Kumari as “lessor mortgagor” in 
‘favour of the respondent's father as “lessee 
` mortgagee” in consideration of the loan of 
18; lacs. The lessor mortgagor thereby 
‘grants, demises and conveys in zarpeshgi 
‘lease and by way of usufructuary mort- 
: gage certain lands in the District of Bhagal- 
_ pur, forming part of the Lachmipur, zemin- 
- dary, to the lessee mortgagee, to have and 
‘to hold the same for fifteen years. After stat- 
“ing that the lessor mortgagor has put the 
“lessee mortgagee in possession, the indenture 
proceeds to state that the parties have agreed 
that the lessee mortgagee shall advance 
.the sum of 183 lacs and that, for repayment 
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of the loan, the lessor mortgagor has given, 
and the lessee mortgagee has taken, the 
zarpeshgi lease and usufructuary mort- 
gage. The rent reserved to the mortgagor. 
lessor, and described as the “thika rent, 
is fixed at Rs. 31,000 arrived at by taking 
the gross average rental of the properties. 


.at Rs. 1,59,813 and then deducting manage- 


ment and other expenses amounting to 
Rs, 37,530 and “thika profits” Rs. 91,253, 
leaving Rs. 31,000. This sum of Rs. 91,283, 
designated “ thika profits,” is the sum now 
sought to be assessed. The indenture fur- - 
ther provided that the thika rent should 
form part of the yearly payments which the; 
lessor mortgagor thereby undertook to make, 
in reduction of the loan and should’ be 
increased as the amount of the loan dimin- 
ished by 6 per cent. on the sums repaid: 
with a corresponding reduction in the “thika 
profits.” Other articles of the indenture 
provided that the lessee mortgagee should 
maintain the irrigation works, look after 
boundaries and collect all rents and income 
of every kind from the properties thereby 
leased and mortgaged and should peace- 
fully hold and enjoy the same. The leased 
properties were mortgaged and hypothe- 
cated as security for payment of the 
zarpeshgi loan and the lessee mortgagee was 
given the right to hold over`and retain 
possession of the properties until satisfac- 
tion of the entire debt. i 

The second indenture dealt with certain 
properties in the Sonthal Parganas also 
forming part of the Lachmipur estate, 
which could not legally be mortgaged. It 
is described as an indenture of lease and 
demised these properties to the respundent’s 
father by way of lease for fifteen years at 
a thika rent of Rs, 30,000, the lessee being 
bound also to pay the Government Revenue 
charges in respectof the properties com- 
prised in both indentures, Part of the 
rent was appropriated to certain payments 
and the balance was to be credited by the 
lessee “toward the liquidation of the zar- 
peshgi loan and the usufructuary mortgage 
in respect of the properties in the District 
of Bhagalpur in possession of the lessee” 
under the other indenture. The lessee was 
entitled peacefully to hold and enjoy the 
leased properties and to collect all 
rents, profits and income of every kind 
therefrom. 

The legal position occupied by the res- 
pondent’s father and new by the respond ent 
in relation to the Lachmipur properties, aB 
the result of the transaction embodied in 
the two indentures, is thus stated by the 
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learned Chief Justice (Courtney Terrell): -~ 

The mortgagee lessee was to be in possession of 
both properties, and, in-his relation to the cultivators 
of the soilzhe stood in the position of landlord, deal- 
ing directly with them and collecting the rents. He 
had, moreover, to pay the Government revenue, cesses 
and taxes and his name was registered in the Land 
Registration Department, He alone was able to sue 
for reat whether current or arrears, to sue for en- 
hancement or for ejectment and was able to settle 
lands with raiyats and tenants in all the properties, 
in fact he was ina position to take all proceedings 
which the mortgagor would have been able to take in 
the ordinary course if the lands leased and mort- 
gaged had remained in her khas possession.” 

Tt was not indeed disputed that the rents 
payable in respect of both properties were 
rents “derived from land which is used for 
agricultural purposes and is either assessed 
to land revenue in British India or subject 
to a local rate assessed and collected, by 
officers of Government as such.” ‘The rents 
thug come within the definition of “agricul- 
tural income” in s. 2 (1) (a) of the Income 
‘ax Act, and the "thika profits’ or profit 
rental of Rs. 91,283, forming part of the 
rents, are, therefore “agricultural income” 
within the statutory meaning. That being 
80, the respondent relies on s. 4 (3) of the 
Income Tax Act which in terms provides 
that “This Act shall not apply to the fol- 
lowing classes of income...(viit} agricul- 
tural income.” 


In answer to this prima facie conclusive 
ground for excluding the sum in question 
from the respondent's assessment the appel- 
lant concedes that if the respondent were 
not a money-lender and if the transaction in 
virtue of which he receives the rents had not 
been a transaction entered into in the course 
of his money-lending business, be would 
have been entitled to invoke the statutory 
exemption of agricultural income; but the 
appellant submits that the fact thai the res- 
pondent carries on a money-leading business 
and receives the rents as the result of a tran- 
saction entered intoin the course of that 
business makes all the diference. He refers 
to s. 4 (1) which prescribes that “this Act 
shall apply to all income, profits or gains 
as described or comprised ın s. 6," which 
section in turn provides that “the tollowing 
heads of income, profits and gains shail be 
chargeable to income-tax...(iv) Business”, 
and he contends that the item of income in 
question, while it may be “agricultural 
income,” nevertheless having been received 
by the respondent not as an ordinary pro- 
prietor or landlord but as part of the 
income, profits and gains of his money- 
lending business, it loses the benetit of the 
statutory exemption of ‘ agricultural 


COM. OF T. T., BIHAR & ORÌssA v. KAMESHWAR SINGH (P.O) 7 


291 
income ” and becomes assessable as busi- 
ness profits. This isthe view which was 
taken by the Income Tax Officer and by the 
Assistant Oommissioner. It was also the 
opinion expressed by the Commissioner in 
referring to the High Court, at the respon- 
dent’s request, the two questions: ‘‘\a@) 
Is the Lachmipur bond a simple mortgage 
or a usufructuary mortgage? (b) Is the 
income from the Lachmipur property 
taxable ?”. ° 
Their Lordships find themselves in 
agreement with the learned Judges of the 
High Court in rejecting the appellant’s con- 
tention. Section 4 (1) in declaring that 
“this Act shall apply to all income, profits 
or gains as described or comprised in s. 6” 
is prefaced with the words “save as herein- 
after provided,” and thereinafter in the 
third sub-section it is expressly provided 
that “this Act shall not apply to...agricul- 
tural income.” Similarly s. 6, which in- 
cludes “business” among the “heads of 
income, profits and’ gains...chargeable tò 
income-tax,” opens with the words ‘‘save as 
otherwise provided by this Act.” ` The 
result, in their Lordships’ opinion, is to 
exclude ‘‘agricultural income” altogether 
from the scope of the Act, howsoever or by 
whomscever it may be received, As 
Ashworth, J. putsit in Makund Sarup v. 
Commisssoner of Income Tax, United 
Provinces (1):—‘“The business of money- 
lending may bringin an income which is 
exempt from income-tax on the ground that 
it is derived from agricultural land.” The 
exemption is conferred, and conferred 
indelibly, ona particular kind of income 
and does not depend on the character of the 
- recipient, contrasting thus with the exemp- 
tion conferred by the same sub-section on 
the “income of loca] authorities.” 
There are no doubt cases where the ques- 
tion whether a particular item of receipt is 
taxable or not depends upon the nature of 
the recipient’s business, Thus the profit 
made on the realisation of an investment is 
a taxable income receipt in the hands of an 
investment company which engagesin the 
business of buying and selling investments 
‘but is a non-taxable capital receipt in the 
. bands of an ordinary investor who is not 
engaged in that business. But in the 
case just put the question is whether the 
item is income at all; if it is income, it is 
plainly taxable. In the present case the 
item of receipt is admittedly income but 
(1) 2 Ind. Income Tax Oas. 495 at p. 501;-107 Ind. 


Oas. 683; A IR 1928 All. 81; 26 AL J 280; 30 A 
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it is income which the Act expressly ex- 
cludes from taxation. 

Their Lordships, being of opinion that the 
High Court has rightly answered question 
(b) in the negative, find it unnecessary, as 
did also the High Court, to deal with ques- 
tion (a). The sum originally assessed 
appears to have been Rs. 97,283; this is an 
error and the figure which their Lordships 
find to ke exempt from taxation is 
Rs. 91,283. 

Their Lordships will accordingly humbly 
advise His Majesty that the appeal be dis- 
missed and the judgment of the High Court 
affirmed. The respondent will have his 
costs of the appeal. 

D, 

. Solicitor for the 
India Office . 

Solicitors for the Respondent:—Messrs. 

-Hy. §. L. Polak & Co. 


Appeal dismissed. 
Appellant: — Solicitor, 





‘(NAGPUR JUDICIAL COMMISSIONER'S 
Á _ . COURT ; 
First Civil Appeal No. 28-B of 1933 
_ July 18, 1934 
* Niyogi anp Grune, A.J, Cs. 
FATEHCHAND MANGILAI MARWADI 
— APPELLANT 
Toy Versus 
Tus INDIAN COTTON Co., Lrp. 
or BOMBAY— RESPONDENT 

Transfer of Property Act (IV of 1882), s. 100— 
-Charge in decree on specified properties for payment 
of decretal amount—Property, if can be sold in 
execution—Separate suit, if necessary—Civil Proce- 
dure Code (Act V of 1908), O. XXXIV, rr. 14, 15— 
‘Applicability —Decree-holder should exhaust remedy 
against charged property before proceeding against 
other property. 

Wherea decree creates a charge on specified pro- 
perties for payment of decretal amount, the decree 
can be executed and the properties sold and a 
separate cuitisnot necessary. Orcer XXXIV, rr.14 
-and 15, Civil Procedure Code, do not apply 
to {the case. But the  decree-holder should 
be required to exhaust his remedy against the 
‘charge first and then, if necessery, may prcceed 
inthe ordinary way jin execution as in a money 
decree.. If thecharge is insufficient there is nothing 
to prevent the decree-holder from proceeding 

,against other property. At the same time, by 
specially indicating this property the parties evident- 
ly intended it to be the primary remedy and the 
.judgment-debtor was entitled to act on this belief 
with: regard to therest of his property. It, therefore, 
might be prejudicialto him if the decree-holder 
were allowed to desert his charge ccmpletely and 
: suddenly pounce upon the other property. 
. E. O.A. against an order of the Addi- 
tional District Judge, Amracti, dated 
. April @,-1933 (in Execution Case in Civil 
Suit No. 2673 of 1980 decided by High 
Court of Judicature, Bombay, on March 11, 
1932), i 
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i Dr. Sir Hari Singh Gour, for the Appel- 
ant. 

Mr. M, R. Bobde, for the Respondent, 

Judgment.— This appeal has arisen out 
of execution proceedings taken on a decree 
of the Bombay High Court which was 
sent to Amraoti for execution. The decree 
was a simple money one in which the 
defendant was ordered to pay to the 
plaintiff the sum of Rs. 17,500. The clause 
with which we are principally concerned 
is the following : 

“And this Court’ doth further order that the 
payment of the said decretal amount be and the 
same is hereby charged on the three immovable 


properties belonging to the defendants firstly, and 
secondly described in the schedule hereto.” 


The decree-holder proceeded to execute 
the decree in the Court of the Additional 
District Judge, Amraoti, and obtained an 
order for attachment of certain property 
and movables. The judgment-debtor then 
took the objection that the only remedy 
of the decree-holder was to enfore his 
charge by a separate suit. The decree- 
holder said that he could execute it 
against any of the judgment-debtor's prop- 
erty and offered to give up his charge if 
necessary, and to treat the decree as a 
mere money decree without any charge, 
The lower Court has found that it was 
not necessary to file a regular suit to 
enforce the charge but the property can 
be brought to sale in these execution 
proceedings. It also held that the decree- 
holder is entitled to give up his charge 
and enforce the decree asa money decree 
against any other property if it is in his 
interest to do so. It ordered, however, 
that if the decree-holder decided to keep 
the charge alive, he must exhaust the 
charged property first before attaching 
other property, 

This order is now attacked in appeal 
by the judgment-debtor who maintains 
that a separate suit was necessary and 
that the decree-holder was not entitled 
to give up the charge and treat the decree 
as a personal one. On the other hand! 
the deeree-holder has bronght a crcss- 
objection ccntending that he is nct bound 
to exhaust the charged property or to 
give up the charge before proceeding to 
execute the decree otherwise. 

The principal question is whether a 
separate suit was necessary, The con- 
tention of the learned Counsel for the 
appellant is that this decree is merely 
declaratory of a charge and does not =- 
its own force give the Court any jurtu 
diction to execute it, Reliance is place 
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on s, 100 of the Transfer of Property 
Act, especially as now amended, which 
says that all the provisions for simple 
mortgages apply so far as may be to 
charges, and, therefore, it is argued, under 
O., XXXIV, rr. 14 and 15 a separate suit 
_will have to be brought. Asthe present 
decree was a consent one, the appel- 
lant concedes for the sake of argu- 
ment that the necessity for a separate 
suit might never have been contemplated 
by the'parties, but even so, it is con- 
tended that the decree; is merely 
defective and must be given effect to 
as it stands. The learned Counsel admits 
that different views on the point of 
enforcement of a charge have been taken 
by the High Courts in India. He, how- 
ever, urges that the present s. 100 of the 
Transfer of Property Act is distinctly in 
his favour and that the Caleutta decisions 
Matangini Dassee v. Chhoonemoney Dassee 
(1), and Gobinda Chandra Pal v. Kailas 
Chandra Pal (2), are correct. He also 


points that Posti Mal v. Radhakishan. 


Lalchand (3), supports him. He distin- 
guished the adverse cases of Ambalal 
Bapubhai v. Narayan. Tatyaba (4), and 
Harishankar Rai v. Tapai Kuer (5). The 
Bombay case, it is argued, had reference 
only to the wording of that particular 
decree, while in th3 Patna case the terms 
of the decree were not properly known 
as neither the decree nor a copy of it 
was before the Court. 

The same point arose last year in this 
Court in Kawtikabai v: Bachraj Jamanlal 


Shop (6). There, too, the Judges had to 
deal with a compromise decree which 
imposed a. charge on the defendants’ 


property. These words also occurred in 
that decree: 

“If the decree is not satisfied, the plaintiff shall 
have a right to recover the amount by sale of the 
property, subject to the charge”, 
and there was a subsequent 
which read: 

. “Property under charge shall be soldif payment 
is not made”. 

That decree, therefore, owing to these 
recitals about the sale was more explicit 
than the present one. It will thus have 

(1) 22 © 903. 

(245 O 530; 41 Ind. Oas. 73; AI R 1918 Cal, 
7 t 


(3) 54 A 763; 138 Ind. Cas 693; A I R 1932? All. 439; 
(1932) A L J 486; Ind. Rul. (1932) All. 465. 

(4) 43B 631; 51 Ind. Cas. 929; AL R 1919 Bom. 56; 
2) Bom. L R 698. - 
aoe Pat, 693; 88 Ind. Oas. 923; A IR 1926 Pat. 


(6) 150 Ind. Cas. 499; A I R 1934 Nag. 147; 30°N E 
R 325;7R N1, 
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to be seen whether this difference is an 
essential one. Having considered the 
relevant cases Aubhoyessury Debee vs 
v. Sunkur Panday (7), etc., on one side 
and Ambalal Bapubhai v. Nyaraan Tatyaba 
(4), on the other, Grille, J. O. and 
Subhedar, A. J. O. relied on this latter 
case in preference to Posti Malv. Radha- 
kisan Lalchand (3), and ruled that 
O. XXXIV, rr. 14 and 15 have no applica- 
tion to a case in which a charge is 
created by the decree itself. It was 
pointed oùt that the opening words of 
r. 14 only mean that the decree should 
relate to payment of the 
“money in satisfaction of a claim arising under 
the mortgage, i. e.„ a mortgage independent of the 
decree, It can certainly have no application where 
the charge ot the mortgage is created by the decree 
itself, because the agreement to creat a charge as 
contained in a compromise petition which proceeds 
the decree cannot in law validly creat any 
a. a 

ha hese remarks have our respéctful 
concurrence. We add also that O. XXXIV, 
r,14 does not apply to consent decrées 
because the mortgagor could waive the 
benefit of the rule; Indramani Dasi v, 
Surendra Nath Mandal (8). i 

We are also unable to see how the 
amendment of s. 100 of the Transfer of 
Property Act has improved the appellant's 
position. The old wording was 

“All the provisions hereinbefore contained as to 
a mortgagor shall, so far as may be, apply to the 
owner of such property.” 

This now reads; , 

“AJl the provisions hereinbefore contained which 
apply toa ra a mortgage shall, so far as inay be, 
uch charge, 

a tne law is not altered bY thé 
amendment but the wording ‘has only been 
made more clear and succinct. 


Thus, as we hold that s. 100 of the 
Transfer of Property Actis not any bar 
in the way of the present execution, we 
should look to the decree itself and inter- 
pret it reasonably in the light of the in- 
tentions of the parties. This was the 
criterion relied on by Heaton, J.in Ambalal 
Bapubhai v. Narayan Tatyaba (4). The 
first part of the decree isin the ordinary 
form ofa personal money decree. Then 
there is the clause about a charge. The 
question is whether the intention was to 
re-place the ordinary right by a charge 
or to make the charge ancillary to this 
right. It is obvious that the decree-holder 
not want to put himself into amore 


7) 22 O 859. 
S BOLJ 61; 64 Ind. Cas, 852; A IR 1922 Oal, 
3 
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disadvantageous position than he would 
be: without acharge. As was remarked in 
First Appeal No. 119 of 1933, it cannot be 
in accordance with the principles of jus- 
tice, equity and good consceince to decline 
to give the decree-holder a remedy in 
execution which independently of the direc- 
tion in the decree creating a charge he 
would be entitled to. We are not pressed 
by the’ argument that we are thereby 
going far towards patching up a defective 
decree. It is trne that the present decree 
contains no words about sale. 
they areto be implied. How is the charge 
to be enforced except by a sale? The only 
question is whether the sale is to take place 
in the present proceedings or in a separate 
Suit. We are quite clear that no separate 
suit was ever contemplated. If there is 
no provision in the present decree pres- 
cribing sale in execution, there is also no 
provision forbidding it. It hasto be decid- 
ed one way or the other how the decree is 
to be carried out. Even though the terms 
aré not so explicit as they might be, we 
hold that the same principle applies as 
in cases where the sale is prescribed and 
that recourse to a separate suit is not 
necessary. In Ambalal Bapubhai v, Narayan 
Tatyaba (4) Shah, J. remarks that such 
declaration as to charges have consistently 
been enforced without separate suits in 
that -Presidency. As we are now dealing 
with a decree from Bombay thisis an ad- 
ditional reason for our decision. 

The next point for decision is whether 
the decree-holder must exhaust his remedy 
against the charged property before pro- 
ceeding against other property. It would 
certainly be inequitable : to force him to 
bring another suit and at the same time 
to deny him recourse to execution against 
other property. Even in Posti Mal v. Radha- 
kisan Lalchand (3) where a separate suit 
was held necessary, it was conceded that 
‘such recourse could be had. It is, however 
‘argued that as a charge imposes no per- 
sonal liability, the charge holder is entitled 
to a charge alone and not to other property. 
That seems to us tobe begging ihe ques- 
tion. There is no personal liability so far 
as the charge is concerned, but the ques- 
tion is whether by accepting a charge, a 
‘decree-holder gave up all other possible 
remedies. We have already held that the 
case is not fettered by s. 100 of the Trans- 
fer of Property Act. We think, that in the 
event of the charge proving insufficient 
for example, there is nothing to prevent 
the decree-holder from proceeding against 
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other property. At the sametime, by spe- 
cially indicating this property the parties 
evidently intended it to be the primary 
remedy and the judgment-debtor was en- 
titled to act on this belief with regard to- 
the rest of his property. It, therefore 
might be prejudicial to him if the decree 
holder were allowed to desert his charge 
completely and suddenly pounce upon the. 
other property. 

For these resons we uphold the appel- 
lant’s contention that the decree-holder 
should be required to exhaust his remedy 
against the charge first and then, if neces- 
sary, may proceed in the ordinary way in 
execution as in a money decree. The 
order of the lower Court will, therefore, ` 
be modified by deleting the provision that 
the decree-holder may be allowed to abandon 
the charge and proceed then against the 
other property. This disposes also of the 
cross-objection which is dismissed with 
costs. We fix Pleader’s fee in it at Rs. 30. 
As the appeal has partly succeeded, costs 
in the appeal will be borne as incurred. 
Pleader's fee Rs. 50. 

N Appeal partly allowed. 


NAGPUR JUDICIAL COMMIS- 
_ _ SLONER’S COURT 
Civil Revision Application No. 352 
- of 1933 
March 21, 1935 
Niyogi, A.J. O. 
BALIRAM SHUKUL BRAHMIN 
— DEFENDANT—APPLICANT 
versus .- 
Musammat SITA BAI SHUKUL— 
PLAINTIFF - Non-APPLICANT 

Civil Procedure Code (Act V of 1908), O. XXXIII, 
rr. 5, 7 (83), 15—Application for leave to sue as 
pauper— Ex perte order under r. 5—Whether 
governed by r. 15—Rejection for want of verification— 
Opportunity to rectify not given—Rejection, if 
operates as bar. 

When an application is dismissed after contest 
even though on any of the grounds specified in 
r. 5, of O. XXXIII, Civil Procedure Oode, that dis- 
missal operates as abar to any fresh application. 
The order of rejection under r. 5 is an ex parte 
order, while the order passed under sub-r. 3 ofr. 7 
is one passed after contest Under the latter rule 
it isnot open to the Court merely to reject the 
application under r. 5 as the stage contemplated 
by that rule is passed when once notice is issued 
to the other side and there is an enquiry. Whether 
the application is found untenable on the merits 
or for defect of formor in the mode of-presen- 
tation, the order that must follow is one that is laid 
down in sub-r. 3of r 7, thatis refusing to allow 
the applicant tosue as a pauper Such an order 


-when passed operates as abarto any subsequent 


application of the like nature by virtue ofof r. 15 


1935 BALIRAM SHUKOL v. 


of O. XXXIII. But an ex parte 
passed under r 5 is not 
Rajendranath v. 
on. 

When the application is dismissed for defect 

of form, as for want of verification, it is 
only when the Court is in a position to find 
that an opportunity to rectify the error of 
form was not availed ofby the applicant that 
it would be reasonable to apply the bar of res 
judicata provided in r. 15 of Ò. XXXIII. An order. 
of rejection under O. XXXIII, r. 5, passed with- 
out giving an opportunity to the applicant to 
rectify the defect should be set aside. Piare Lal 
v. Bhagwan Das (13), relied on. 
. App. for revision. of the order of the’ 
Additional District Judge, Hoshangabad,- 
dated July 21, 1933, in M. J. ©. No. 
13 of 1932 arising out of O.S. No. 30 of 
19:3 pending for August 30, 1933. ` 

Mr. K. B. Tare, for the Applicant, 

. Mr. W. R. Puranik, for the Non-Appli-- 
cant. 

Order.—The non-applicant made an ap-' 
plication on June 21, 1932, for permission 
to sue as a pauper. Prior to this applica- 
tion, on December 23, 1931, she had made- 
a similar application which had been 
contested by the applicant and rejected 
by the Court, under r, 5 (a) of O. XXXIII, 
for the reason that the schedule of proper- 
ties annexed to the application’ under. 
O. XXXIII,r. 2, Civil Procedure Code, had 


order ot rejection 
governed by r. 15, 
Tushtamayee Dassee (8), relied 


not been verified as required. It was 
contended in the lower Court that the 
order rejecting the previous application 


passed on June 18, 1932, debarred the ap- 

plicant from presenting a fresh application 

for permission to sue in forma pauperis. . 
The lower Court held that the order reject- 

ing the previous application under 

O. XXXII, r. 5, for want of verification 

ofthe schedule of properties, did not 

amount to an order refusing to allow the - 
applicant to sue as a pauper within the 

meaning of that expression occurring’ inv’ 
r: 15 of O. XXXIIL. . 

It is contended on behalf of the ap-- 
plicant that the order rejecting the ap- 
plication having been passed after notice - 
to the applicant, who was defendant 
that case, must be taken to have the same 
force as an order refusing to allow the non-. 
applicant to sue asa- pauper. There is 
apparently much force in this contention 
regard being had to the provisions of rr. 4, 
5 and 7of O. XX XIII. Rules 2 and 3 of 
that Order lay down respectively the form, 
and mode of presentation of the applica- 
tion. If the- application is in proper 
form and duly presented, r. 4 gives 
power to the Ootirt to examine the applicant, 
but if the -application is not framed and, 
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presented in the manner prescribed by rr. 2 
and 3, it is directed to be rejected under. 
r. 5. When the Court sees no reason to 
reject the application it has to fix a date. 
for receiving evidence. In this connection 
it would be pertinent to reproduce, r. 7,, 
which is as follows:— 

“(1) On the day so fixed or as soon there-, 
after as may be convenient, the Oourt -shall 


examine the witnesses (if any) produced by either 
party, and may examine the applicant or., his 
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agent, and shall make a memorandum of the 

substance of their evidence, ` A 
(2) The Oourt shall also hear any argument. 

which the parties may desire to offer on the 


question whether on the face of the application 
and of the evidence (if any) taken by the Court, 
as herein provided, the applicant is or is - not 
subject to any ofthe prohibitions specified’ - in’ 


T. 9. , 

(3) The Court shall then either allow or refuse 
to allow the applicant to sueasa pauper”. — : 

It would be clear that under sub-r. 2. 
it isopento the Court to investigate. 
again whether the applicant is or is: not 
subject to any ofthe prohibitions speci- 
fied in r.5. If the Court finds that the. 
applicant is subjectto any of the pro-' 
hibitions specified in r. 5, it, under sub-r. 
3, is bound to refuse to allow the applicant. 
to sue as a pauper. The underlying idea 
seems to be that when an application is: 
dismissed after contest even though on: 
any of the grounds specified inr.5 that dis- 
missal operates asa bar to any fresh 
application. The order of rejection under.. 


r.5 is an ex parte order, while the, 
order passed under sub-r. 3 of.r. 7 is. 
one passed after contest. Under the’ 
latter rule itis not open to the Court, 


merely to reject the application under’ 
r. 5 asthe stage contemplated by that. 
rule is passed when once notice is issued to. 
the other side and there is an enquiry. . 
Whether the application is found unten- . 
able on the merits or for defect of form 

orin the mode of representation, the order - 
that must follow is one that is laid down . 
in sub-r, 3 of r. 7, that is refusing to al-: 
low the applicant tO sue a pauper., 
Such an order, when passed, operates as 

a barto any subsequent application of 

the like nature by virtue of çr. 15 of’ 
O. XXXIII. 


I shall now turn to examine the judicial | 


- decisions to which reference has been made 
-in the course of the argument addressed - 


on. behalf of the parties. In Atul Chandra . 
Sen v. Raja Peary Mohan Mukerjee (l), `- 
Khondkar Ali Afzal v. Purna Chandra ., 


(1)20 0 WN 669;.33 Ind. Gas. 812, me aed 
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permi (2) as wellas Ranchhod Morar y. 
Bezanji Eđulji (3), it was held that there 
was no distinction between orders of re- 
jection passed under r. 5 and orders of refusal 
Dassed ‘under r, 7. The contrary view 
was taken in Bal Kuar vy. Shib Das (4}, Ma 
Sein v. Ma Kya Hmyin (5) and Maung Pe 
Kye y. Maung Shwe Zin (6). The ‘view 
which the Madras High Court took in the 
case reported in Polepeddi Krishnamoorthy 
v. Polepeddi ‘Ramayya (7) is in line with 
that “takén inthe latter set of cases 
mentioned above, In Rajendranath v. 
Fushtqmayée Dassee (8) various authorities 
were ‘reviewed and it was held that a 
mere “rejection of an application to sug 
im forma pauperis, without notice to the 
opposite party, for default in payment of 
process fees cannot be régarded “as an 
order réfusing’ to allow that applicant to 
sie as a ‘pauper within the meaning of 
O. XXXIH, r. 15 of the Code, so as to 
bar any subsequent application of ‘the like 
nature. The Rangoon High Court ‘ con- 
sidered the ‘point affesh ‘in Maung Shwe 
Tha v.MaU: Kra Zan (9) and expressed 
its dissent from the view taken” in 
Ma Sein v. Ma Kya Hmyin (5) and Maung 
Pe Kye v. Maung Shwe Zin (6) and adopted 
that which was laid down in ‘Atul 
Orondra Sen v. Raja Peary Mohan Mocker- 
jee (1). 7 l 

‘It appears to me that some confusion 
has been introduced into the consideration 
of the question by failure to draw a clear 
line “of demarcation between those orders 
which are passed ex parte under r.5 and 
those passed after contest under r. 7, 
In ‘the first mentioned event the order 
being interms one of rejection and not 
of refusal to allow the applicant to sue as 
a-pauper, r. 15 cannot, come into play at 
all agit’ only speaks of an order re- 
fusing to allow the applicant to sue as a 
pauper, which could only be passed under 
r. 7 (3). Rule 15 must be read in ‘conjunc- 
tion with r.7° and not with r. 57 “The 
Courts would obviously be transgressing 


(2).40 O, I. J, 1§8; £4 Ind. Cas. 703; A IR 192 
Cal. 1039: ant 3 : 
(3) 20 B. 86. 


> 


1929 Rang. 
128;"Ind. Rul. | (1929) Rang. 155 poe pone 


8) 60. 0.630; 145 Ind. Cag, 602:A I R 1933 Cal, 
PRAS 'O W N `309; 57 OL'F20° 6 RO 118. va 
(#)10 R 475; 140 Ind Cas, 162; ind, Rul, (19:2) 
Rang. 223; A I R 1932 Rang, 195: °° © OE 


BALIRAM SHUKUL V. SITA BAT SAUKUL (NAG) 


’ Bue as å pauper. It is 


15710 


their legitimate proyince if they. attempt 
tō put such a wide construction on the 
wording of r,15 es to include an order of 
rejection. The intention of the Legislature 
must ke gathered from the actual words 
used in r. 15 in describing the order of 
refusal whichunmistakably point to sub- 
r, 3 of r.7, It ig indisputably clear to 
me that an ex parteorder of -rejection 
passed under r.d is not governed by 
tT, 15. Tam in respectful agreement with. 
the view taken by the Caleutta High 
Court in Rajendranath v. Tushtamayee 
Dasee (8). ~ 

The difficulty arises, in point of prin- 
ciple, when an application to sue in. 
forma pauperis is not rejected but dis- 
missed for defect of form. So, far as 
the terms of çr. 7,sub-r. 2 go, there can 
be no scopefor any doubtor dispute that 
the Court issbound in law to refuse to 
allow the applicant to sue as a pauper, 
if after notice tothe opposite party. and, 
on acontest raised by him, the applica- 
tion is fonnd to bè defective in form. The 
literal enforcement of sub-r. 3 of r.7 must 
lead occasionally to palpable injustice. It 
is high time that the legislature makes its 
intention clear by an appropriate amend- 
ment. It is, however, open tothe Courts 
to soconstrue the enactment as to avoid 
patent injustice regard being had to the 
presumption that the legislature dees not 
intend to do palpable injustice: see 
In re Shand, Ex parte Carbett (10), To bor- 
row the cogent words of Lord Esher, M: R, 

“When the language of the legislature construed 
literally involves such consequences, the Court has 
over and over’ again acted upon the’ view’ that 
the legislature could not have intended to produce 
a result which would be palpably unjust, 
and would revolt themind of any reasonable 
man, unless they, have manifested that intention, 
by “express words.” 

In re Brockelband, Ex parte Dunn & Back- 
burn (11). If a benevolent Interpretation 
is possible without violence to the spirit of 
the enactment, the Courts are bound 
to resort to itin order to obviate incon: 
venient or unjust gonsequences, Justices 
of Middlesex v. The Queen (12). Construz 
ing sub-r.2 of r.7 in the light of this 
principle it cannot be seriously disputed 
that only such defects of form as unfavour- 
ably reflect on the merits of the applica- 
tion must be regarded as justifying an 
order refusing to allow the applicant to. 
unnecessary, to. 
(10) (1880) 14 Ch. D 122 at p. 129. 


C11) (1881) 23 QB D 46Lat p.463. 
(12) (1887) 9 A d 757 atp. 770, 
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imagine instances as the present case 
itself furnishes an apt illustration. Here 
the application was indeed defective in 
form asthe list of property was not duly 
verified. Now-the lack of verification 
might be due to the carelessness or igno- 
rance, or might be deliberate. If it was 
deliberate, it would be transparent that the 
applicant had more property than what she 
had specified in the list,and would further 
lend countenance to the adverse plea raised 
by the opposite party in that behalf. 
Whether the formal defect was uninten- 
tional or designed could be detected only 
by giving the applicant an opportunity 
to regularise the list of property by ap- 
pending the required verification. If she 
had made the amendment, the formal 
defect would have been cured, but if she 
failed to amend, her failure could be con- 
sidered as cogent evidence of her having 
withheld information regarding her re- 
sources. This circumstance is such as 
can be reasonably considered as justi- 
fying an order of refusal under sub-r. 
3 of r.7. It would thus appear that the 
question whether an opportunity to amend 
was givenor not becomes important. It 
is only when the Court is ina position 
to find that an opportunity to rectify the 
error of form was not availed of by the 
applicant. that it would be reasonable to 
apply the bar of res judicata provided 
in r. 15 of O. XXXIIL 

Section 153 of the Civil Procedure Code 
invests the Oourt with general power 
to amend any defect or errorin any pro- 
ceeding. Under that section it may be the 
duty of the Court to call upon the applicant 
to make the’necessary correction. Lam in res- 
pectful agreement with their Lordships of 
the Allahabad High Court when they 
set aside an order of rejection passed 
under r.5 of O. XXXIII, as it was passed 
without giving an opportunity to the ap- 
plicant to rectify the defect: see Piare Lal 
x. Bhagwan Das (13). 

Turning to the facts of the present case 
it is true that the order of rejection was 
passed aftera contest and not ex parte. 
On the strict letter of the law the Court 
might have-been justified in passing an 
order under sub-r, 3of r. 7 refusing to 
allow the applicant to sue in forma paupe- 
ris, but it passed the order of rejection 
specifically under r. 5 (a). As pointed out 
above it would have been more apprc- 
priateto give the applicant an opportuni- 

(13) 55 A216: 145 Ind, Cas. 436; (1933) A L 

` J }10; AITR1933 All. 295,6 R A106. © T 
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ty to amend but that was not done. 
However, the fact that the Court pur- 
ported to rejectthe application under rp 
(a) itself shows that the formal, defect 
was regarded as. unintentional having. no 
significance calculated to prejudice her 
case on the merits. In any event the order 
rightly or wrongly was in fact passed 
under r. 5(a) and not. under r. 7 (3), If 
it was a wrong order the party prejudic- 
ed by it ought to have got it set aside 
according to law. He having failed to do 
go the order asone passed under r. 5 (a) 
has become final. I have already shown 
that r. 15 of O. XXXII, has no bearing 
on the order of rejection passed under r. 5. 
The applicant’s plea must, therefore, 
fail. i 

The application is dismissed with costs. 
Pleader’s fee Rs. 25. . 

N. Application dismissed. 





MADRAS HIGH COURT. 
Referred Trial No. 113 of 1934 
Criminal Appeal No. 517 of 1934 
November 16, 1934 
' CueGENvEN AND CORNISH, JJ. 

In ré KRISHNA IYER AND ANOTHER— . 
f AccuskED—PRISONERS - a 
Evidence Act (I of 1872), ss. 24, 20, 8—Confes- 
sion—Principles of admissibility—Presence of Magis- 
trate— Whether ipso facto renders confession admissible 
—Oral confession to Magistrate—Admisaibility—Arrest 
in the course of investigation—Evidence of Police 
Officer of statement made by accused—Exelusion of’ 
—Criminal Procedure Code (Act V of 1898), ss, 16?, 
134. : , ; 
"The cireumstancee in which a confession - is 
made should not be such as to afford a well ground- 
ed suspicion that it was not voluntary. [p. 300, col, 


ae cannot be said that the mere presence of a 
Magistrate will ipso facto render the confession 
admissible. The correct position is that when- 
ever a Magistrate receives a confession from an 
accused in custody, he must be satisfied of 
its voluntary . character. The Oriminal Procedure 
Code makes special provision for this in the >° ordi- 
nary case of a recorded confession. For a Magis, 
trate receiving an oral confession, it ought to be 
enough to be known that the Court will not admit 
it in evidence unless itis satisfied upon this score, 
Lp 300, col. 1.] ; , 
Where the arrest ofthe accused is made in the 
course of the investigation into the offence, the 
evidence of the Inspector making the arrest as to 
certain statements having been made by the aceus- 
ed. should be excluded under s. 162, Oriminal Proce- 
dure Code. Such evidence is not admissible under 
s. 8, Evidence Act, as explanatory of conduct. 
Queen-Empress v. Sami 3)and In re` Syamo Maha 
Patra (4), distinguished. nS 
Trial referred: by the Court of Session of 
the East Tanjore Division at Negapatam 
for confirmation of the -sentences of-death. 
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. passed upon the said prisoners in C. O. 
No. 13 of 1934 and appeal by the prisoners 
against the said sentences. 

Mr. V. Rathnam, for the Accused. 

Mr. Parakat Goinda Menon, the Public 
Prosecutor, for the Crown. 

Judgment. The two appellants have 
been convicted by the Sessions Judge of 
East Tanjore of the murder of one 
‘Nagendra Iyer on the night of 
April 1/2 last at Mayavaram and have 
been sentenced to death. 

{ The case for the prosecution was in 
‘brief that the deceased man was a merchant 
trading ‘in Madura. A few days before 
the occurrence he went to Mayavaram to 
collect his dues and as he was accustomed 
to do, stayed in the house occupied by 
the Ist accused, his father and some of 
his brothers. These are Sourashtras, like 
the deceased himself. Nagendra Iyer 
collected a number of outstandings so that 
by April 1, he had with him a sum 
of over Rs. 900. He received a further 
sum of Rs. 105 from another Madura 
merchant, P. W. No. 3 to make some 
payments in Madura on his behalf. On 
the night of April 1, he went to rest 
at the house; sleeping on an outside 
pial with the 1st accused and P. W. No. 3, 
while the father, P. W. No. 1 slept on 
‘another pial of the house. At about 2 
A. M., the deceased got up intending to 
go to the Railway Station to catch the 
train to Madura and he left the house 
accompanied by the Ist accused, who 
‘carried his bundle consisting of some 
clothes wrapped in a carpet. Nagendra 
Iyer was not afterwards seen alive. On 
‘Wednesday, the 4th, a body was discovered 
floating in a tank known as Arrankuttai 
in Mayavaram. When it was taken out 
it was clear that it had been the subject 
of murder, the throat having been cut 
back to the vertebral column and there 
being several other injuries. The indentity 
of the body was not at first ascertained. 
Onthe 5th the Circle Inspector received an 
anonymous letter stating that the body 
was that of a Madura merchant and that 
the murder was committed by the family 
of Ramu Iyer (P. W. No. 1) and one 
Gurumurthi (2nd accused). This led to 
the discovery of evidence as to the 
movements and subsequent disappearance 
of Nagendra Iyer and to the incrimina- 
tion of the two accused. Itis unnecessary 
for us to discuss the evidence relating to 
the indentification of the body, which has 


not been seriously attacked. We think 
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there can be no,doubt that, whether or 
not the body itself was recognisable, the 
discovery of the carpet, M. O. No. 3, and 
other things showed clearly that the corpse 
was that of the deceased. : . 

We propose to deal first with the case, 
against the 2nd accused. The evidence 
against him is virtually confined to proof 
of his conduct after the occurrences, namely, 
certain confessions and the discovery of 
certain property through his instru- 
mentality. First in order of time comes 
the evidence of P. W. No. 48, a weaver 
and a neighbour, and acquaintance of 
the 2nd accused. He says that on the 
Monday night at about 8 P. m., the 2nd 
accused came and told him that he, the 
Ist accused and two or three others had 
murdered a Madura merchant and thrown 
the body into the Arrankuttai; that -it 
was likely to come to the surface; and, 
that he would give Rs. 10 or Rs. 15 for 
assistance to prevent this, On April 9 a, 
statement (Ex. XIII) under s, 164, Crimi- 
nal Procedure Code was taken from this 
witness which conforms to his evidence, 
in the Sessions Court except that he 
reported the 2nd accused as saying that 
he, the Ist accused and one Varadan had. 
committed the murder. In the committing 
Court, if we are to judge by the brief, 
excerpt taken into evidence (Ex. XIV), 
the witness said that the 2nd accused 
told him that a murder had been com-. 
mitted. The learned Sessions Judge is 
thus in error in saying that in the three 
statements which we have of this witness, 
the Ist accused is not implicated. He is, 
expressly implicated in two of them and, 
in the third taken before the Committing: 
Magistrate, the authors of the murder are 
not specified. If the evidence of this. 
witness in generalstood alone, it would not , 
carry great weight. But there is a group. 
of six witnesses (P. W. Nos. 8to 11, 21 and, 
44) whose evidence appears to us to be 
very probably true. Of these witnesses,, 
P, W. No. § who is also a weaver, savs 
that at 11 P. m. on the same Monday 
night, while he was sleeping on the pial 
of his house, the 2nd accused, with whom 
he was previously acquainted, came and 
woke him up and told him that a Madura. 
merchant who had been staying in Ramu 
Iyer’s house had suffered from stomach 
ache and had committed suicide by hanging - 
himself, adding that the four sons of 
Ramu Iyer and himself had thrown the 
body into the tank. He promised the 
witness Rs. 15 if he would get men and,- 
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prevent it from coming to the surface. 
The witness said that he would not believe 
the story, whereupon the 2nd accused 
told him that he and the lst accused had 
cut the man and immersed him in the 
Arrankuttai. When P.W. No. 8 declined 
to help him he said that he must not 
betray him and went away. The witness 
saysthat he was 
incident that he failed to appear at his 
work at the proper time next morning 
and was taken to task by his employer, 
Palani Madali, P. W. No. 9 who extracted 
from him the cause of his distress. What 
P. W.No.8 then said was overheard by 
one Sundara Mudali, P. W. No. 10 who 
evidently thought that the information 
might be turned to good account, Prosecu- 
tion Witness No. 10 went to one Kandaswami 
Mudaliar, P. W. No. 44, and told him 
what he had overheard: whereupon the 
latter went to the 2nd accused, taxed him 
with the rumour and got him to disclose 
that he and the lst accused had com- 
mitted the murder. The upshot of this 
was that this P. W. No. 44 extracted a 
sum of Rs. 70 from the 2nd accused, 
obviously as hush money to be distributed 
between himself, P. W. No. 8 and P. W. 
No. 10. The evidence shows that he 
entrusted Rs. 60 of thissum to his mother, 
P. W. No. 11 who wrapped it in a cloth 
and concealed it in a heap of ashes and 
rubbish. From this place it was recovered 
by the Police and a further sum of Rs. 7 
was obtained from P. W. No. 44 himself. 
We have no doubt that the evidence of these 
winesses is substantially true. It is con- 
firmed by the recovery of the money 
and it is too elaborate and too indirect a 
story to have been fabricated. The only 
respect in which it is sought to establish 
any discrepancies is in the reported 
statements of the 2nd accused as to who 
committed the murder. So far as the 
evidence of P. W. Nos. 9 and 10 is con- 


cerned, what they heard was only what ` 


P. W. No. s said, not what the 2nd 
accused said. The important witnesses 
on this point are P. W. Nos. 8 and 44, who 
spoke to the 2nd accused. In his state- 
ment under s, 164, P. W. No. 8 reports the 
2nd accused as saying first that the 
merchant had hanged himself and that 
he and the lst accused and two of his 
brothers had thrown the body into the 
tank and as afterwards substituting the 
version ‘he did not hang himself. We 
cut him and dropped him in the tank.’ 
Before the Committing Magistrate he stated 
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that the 2nd accused said that he and 
the Ist accused together had murdered 
him and put him in the water. The 
versions are consistent so far as the 
inclusion of the lst accused's name is con- 
cerned. So too, P. W. No. 44 includes the 
lst accused in all his statements. 
` To continue with the case against the- 
2nd accused, he was arrested at about 
6 p.m. on Saturday, the 7th, and taken to 
what is known asthe Pampukara bungalow 
in Mayavaram, where he was examined. 
by a party of Police Officers comprising 
the Deputy Superintendent, Circle Inspec- 
tor and Sub-Inspector. He made a certain 
statement with the result that the Deputy 
Superintendent, sent for the Local Sub- 
Magistrate (P. W. No. 5) and asked him 
to receive a confession from this accused. 
The Sub-Magistrate accordingly asked him 
what had happened in the case, where- 
upon the accused made a statement the 
particulars of which have been orally 
deposed to by the Sub-Magistrate. Then 
a party includiug the 2nd accused, the 
Sub-Magistrate and the Police Officers 
went to the tank, where the 2nd accused 
is said to have pointed out a tamarind 
tree as the place where the murder was 
committed. A search failed to reveal any 
blood stains. From there the party went 
to a Nanadavanam or flower garden near 
another tank in the village, and from . 
a bush there a portion of a cloth bag 
(M. O. No. 1) was recovered at a place 
indicated by the 2nd accused. Then they 
went to the 2nd accused’s house and he 
produced from the hollow top of a bamboo 
pole supporting the roof a bag containing 
Rs. 270 in currency notes. After these 
incidents the Mahanar Ex. NN was drawn 
up embodying a confessional statement 
and an account of the recovery of these 
articles. 
The first question is how much of this 
evidence is admissible. As regards the 
confession said to have been made to the 
Sub-Magistrate it is true that s. 26 of 
the Evidence Act provides that no con- 
fession made by any person whilst he is 
in the custody of a Police Officer, unless 


‘it be made in the immediate presence of 


a Magistrate shall be proved as against 
him. But that is not to say that every 
confession made by a person in custody 
in the immediate presence of the Magis- 
trate is admissible in evidence. The 
fundamental condition governing the admis- 
sion of confessions is laid down ins. 24, 
according to which a confession is irrele- 
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vant if it appears to have been caused by 
any inducement, threat or promise, etc. 
How this provision should be given effect 
to in practice has been the subject of a 
` good many decisions such as Emperor v., 
fanchkari Dutt (1) and Rangha v, Emperor 
(2). For the purposes of the present case, 
it is enough to say that the circumstan- 
ces in which) the confession was made 
should not be such as ‘to afford a well 
grounded suspicion that it was not 
voluntary. What happened here was that 
the Sub-Magistrate was sent for and found 
the 2nd accused in the hands of a number of 
Police Officers. The Deputy Superintendent, 
who, it is needless to say, is an officer 
superior in rank to a Sub-Magistrate, asked 
him to hear the 2nd accused's confession. 
The Sub-Magistrate thereupon took the 
2nd accused about 10 yards away from 
where the Deputy Superintendent was sitting 
but not otherwise apart, and without any 
enquiry whatever into the circumstances in 
which the confession was to be made, asked 
him at once for the story. The Sub-Magis- 
trate was evidently not in the least awake 
to the responsibility which lay on him to 
ensure that no compulsion had been used, 
or inducement offered, to extract this 
confession. From the fact that no ques- 
tion was put to him on this point in his 
chief examination, it seems to have been 
thought by the prosecution that the mere 
presence of the Magistrate would ipso facto, 
render the confession admissible and in- 
deed an argument of this kind has been 
attempted before us. It is suggested that 
if the confession is not recorded under 
s. 164, Criminal Procedure Ccde, it was 
unnecessary to ensure as provided in that 
section that it would be voluntarily made. 
If this were sc, we should get the highly 
anomalous result that whereas every pre- 
caulion istaken in recording a confession 
to ensure that it was voluntarily made, 
no precaution at all is needed in the 
reception of an oral confession. The cor- 
rect pesiticn, is of course, that whenever 
a Magistrate receives a confession from 
an accused in custody, he must be satis- 
fied of its voluntary character. The Cri- 
minal Procedure Code, makes special pro- 
vision for this in the ordinary case ofa 
recorded , confession. For a Magistrate 
receiving an oral confession it ought to be 


(1) 52 O 67; £6 Ind, Cas.414;29 O WN 30; AIR 
1925 Oal. 587; 26 Or. L J 782. 
(2) 89 Ind, Cas, 908; A JR 1925 All 


. 627; 23 A 
LJ 824; L R6 A161 Cr; 26 Or, LJ 1431, 
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enough to be known that the Court will 
not admit it in evidence unless it ig 
satisfied upon this score. In making these 
observations we do not overlook the fact 
that the learned Sessions Judge has come 
to the conclusion that the confession in 
this instance was voluntarily made. But 
we are unable to accept that conclusion. 
We think that the influence exerted by the 
Sub-Magistrate’s presence was not suff- 
cient to justify us in acting on the 
principle embodied in s. 26. We have 
already described in what circumstances 
the confession was made, and these cir- 
cumstances, so far from raising a presump- 
tion that the confession was voluntary, 
Tun counter to such an inference. The 
2nd accused had been in custody for 
some two or three hours and during the 
whole of that time it is probable that he 
was under examination by the Police. It 
is, we think, apparent that if the Magis- 
trate had written down the confession, 
no Court would Icok at it, apart altogether 
from any question of compliance with the 
formalities. The learned Sessions Judge 
relies on an omission of the 2nd accused 
to tell the Magistrate, when he was exa- 
mined on the 14th with a view to his 
making a formal confession that he was 
induced to confess to the Magistrate on 
the Saturday evening. He was put no 
special question on this point, and his 
Statement in general is to the effect that 
he’ had been jl!-used and tutored, so that 
we do not think much weight can be 
attached to this. On the other hand, 
when an attempt was made to record a 
confession he refused to give one, and 
made allegations against the Police. We 
have therefore decided to exclude from 
consideration the confessions made to the 
Sub- Magistrate. 

We may deal here also with the Mahazar 
Ex. NN. We think that its contents in 
so far as they were statements made by 
the 2nd accused are inadmissible whether 
unders. 26 or unders. 27 of the Evidence 
Act. They are inadmissible under s. 28 
for the same reason as his earlier 
confession is inadmissible. As a record of 
statements leading to the discovery of 
facts, the objection is taken that the record 
was made after that discovery, apparently 
by getting tke 2nd accused to repeat the 
information which atan earlier stage he 
had given and which had been acted 
upon. Itis the evidence of the statements 
made earlier which, if at all, is relevant 
under s. 27, 
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Itremains therefore to consider such 
statements and the conduct of the 2nd 
accused. The Circle Inspector has deposed 
to a statmentsas having been made by 
him before the articles were discovered. 
We do.pot findil necessary to decide how 
much of that statement should be admitted 
as we prefer to-rely upon the evidence 
of conduct. There is in the first place the 
recovery of the bag. M.O. I. This has 
been indentified by the deceased's bro- 
ther, P. W. No. 50 as a portion of a 
long narrow linen bag which both he and 
his brother were in the habit cf carrying 
at their waist whenever they needed a 
receptacle for currency notes. Except 
for some stains the article is not said to 
have any special marks. But we think 
that the brother was in a position to say 
that the bag closely resembled M. O. I. 
if it was not identical with it. There is 
a discrepancy as to the.time when the 
Police showed the bag to this witness, but 
we do not think that it signifies that the 
recovery of M. O. I was not genuine. 
The 2nd accused has attempted to 
account for his possession of the sum of 
Rs. 270 but the evidence shows that.he 
had been out of work for two years and 
it is most unlikely that he was in posses- 
sion of so much money. ‘The place in 
which it was hiddea makes it improbable 
that it was honestly come by. There is 
also evidence that one of the five rupee 
notes, marked with a cireular 
inkstain, was- among those paid to the 
deceased. There is no doubt that P. W. 
No. 41, who gives evidence on this point, 
wasone of those from whom Nagendra 
Iyer collected an outstanding and we see 
mo reason to disbelieve his evidence. 

Turning now to the case against the 
1st accused there is some evidence (P. Ws. 
Nos. 15,18, 19 and 20) to show that he and 
the 2nd accused had been seen in ‘associa- 
tion at a hotel and. a betel shop. It has been 
shown that he had been fairly consistently 
incriminated in. the statements made by 
the 2nd accused and it remains to be 
seen how far there is corroboration in 
other circumstances. There is no doubt 
that he was an inmate of his father's 
house when the deceased was staying 
there and there is the evidence of the 
other merchant, P. W. No. 3, that. the 
Ist accused was present when he paid 
Rs. 105 and must have seen the other money 
in the deceased’s possession. Whether that 
evidence be accepted. or not, there.is little 


doubt that he must have known- that the 
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deceased had collected a large sum of 
money. Evidence that he accompained the 
deceased when he left the house at 2 4, m., 
was in the committing Court given by the 
father (P. W. No. 1), a brother (P. W. 
No. 4) and a wife of another brother (P. W. 
No. 2). These persons resiled from that 
position in the Sessions Court and their 
earlier statements have been accepted as 
evidence under s. 288, Criminal Procedure 
Code. We think that this course was 
justified in view of their close relationship 
to the Is} accused. Similar evidence has 
been given by P. W. No. 3, and this witness, 
from what the others, say, seems certainly: 
to have been sleeping in the house that 
night. In view, however, of the certain 
criticisms to, which his evidence is exposed, 
we do not propose to rely on it. The bods, 
as we have said, was found on Wednesday 
and on Thursday the Ist accused disappear- 
ed from the village and was next heard of, 
through the letter Ex. FF, at Rangoon, 
In this letter which he incautiously wrote to 
a person to whom he owed Rs. 3, he gave 
an address but instructed his correspond- 
ent not to tell the neighbours where he was. 
The letter put the Police upon his track 
and on May 14 a telegram was sent 
to Rangoon giving. his description. The 
lst accused, perhaps because he got wind 
of this at Rangoon, sailed back to Madras 
on the 18th and was arrested on board the 
ship in the Madras harbour witha sum of 
Rs. 445 upon his person. The evidence of 
the Inspector of Police, harbour division. 
(P. W. No. 46), that on that occasion: he. 
gave a false name and said that he did not 
know where Mayavaram was has been 
admitted, but......... We are clear that it 
should have been excluded under s. 162. 
Criminal Procedure Code. We think that: 
the arrest was certainly made in the course! 
of the investigation into the offence and 
we cannot agree that the statements. are 
admissible under s. 8 of the Evidence 
Act as explanatory of conduct. In Queen- 
Empress ¥. Sami (3) the. circumstances. 
were different becuse the accused there was 
absconding in disguise. The observations: 
made by Pandalai, J., in In re Syamo v. 
Maha Patro ‘4) relate to statement explains 
ing conduct, The lst accused has explain-. 
ed that the money was derived from the 
sale proceeds of the movables which he got 
at the partition with his father and brothers.. 


(3) 13 M 426, 
(4) 55 M 903; 137 Ind. Oas. 9; (1932) M W N 305: 
Ind, Rul. (1932) Mad, 338; 33 Or. L J 418; 35 L wW 


705; 62: M L J 742 ATR 1932 Mad, 391, 
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The father says that movables had been 
divided but without specifying their nature 
or value. The family has no property other 
than the house in which they live, which is 
mortgaged, and there is evidence of an 
application on the day following the murder 
to a bank for a loan of Rs. 500. The lst 
accused has not, therefore, satisfactorily 
explained possession of so much money. 
Moreover, he had already paid for his trip 
to Rangoon and his stay there of a month. 

The last item of evidence is with regard 
to the aruvals M. Os. ^ and 6, found in the 
tank. Weagree with the Sessions Judge 
that M. O. 6 has not been shown to be 
the property of the 2nd accused, P. Ws. 
Nos. 1,2 and 4 admitted before the com- 
mitting Court that the aruvalM. O. 5 
belonged to their household and that it 
was missing after the Bunday. Though 
they have withdrawn these statements too, 
we think they are almost certainly true. 
The aruval has its handle wound with rope 
and tied with cloth, and its identity could 
not have been mistaken by any person 
familar with it. 

Briefly to summarise the evidence against 
the Ist accused it shows that he was aware 
of the large sum of money in notes which 
the deceased had on his person and that 
he accompanied him. when at about 
2 a. m., he set out for the railway 
station. The deceased was not afterwards 


seen alive, and it is beyond doubt. 
that be was murdered that night 
somewhere near Arrankuttai. The pre- 


sence of the body in the tank was dis- 
covered on the following Wednesday and 
on Thursday the Ist accused disappeared 
from the village. Until he incautiously 
wrote the letter Ex. FF from Rangoon 
his whereabouts were unknown, When 
he was arrested on board the ship at the 
Madras harbour by P. W. No. 46 he had 
in his possession a large sum of money not 
accounted for. Lastly an aruval belonging 
to the accused’s household was found in the 
tank. We think that these circumstances 
afford sufficient corroboration of the truth 
of the admissible statements of the 2nd 
accused incriminating the Ist accused to 
justify his conviction for murder. Against 
the 2nd accused we have these confessional 
statements which are rendered more co- 
gent by the fact that they were made as 
a means to an end to obtain help to conceal 
the body. It is also proved that money 
was extorted from him on the strength of 
“hose revelations, we have then the re- 


covery of, M. 
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mentality and of the money, We think 
that he too upon this evidence has been 
rightly convicted. We accordingly confirm 
the convictions and sentences and dismiss 
the appeal. 


AON. Appeal dismissed. 


——— 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
First Civil Appeal No. 52 of 1931 
October 25, 1934 
STAPLES, A. J.C. 
MANSOORALI AND oTHERS—DEFENDANTS- 
—APPELLANTS 
versus 


TAIYABALI MOHAMMAD ALI 
DAWOODI BOHRA AND OTHERS— 
PLAINTIFFS-—RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 11, 8— 
Suit different in form but question directly in issue 
same— Decision in prior suit, if operates as res 
judicata — Right to hold certain religious beliefs— 
Right to exercise rights and privileges as members 
of community—Whether civil rights — Power of high 
priest to excommunicate — Muhammadan aw— 
Wakf — Mosque belonging to particular sect—Right 
of exclusion— Nass-jali and Nass-e-khafi — Distinc- 
tion — Evidence Act (I of 1872), s. 90—Applicability 
to Imami letters. : 
` Even if the form of the subsequent suit is different 
from that of the prior suit, where the main question 
directly in issue isthe samein both, the decision 
in the former operates asres judicata in the sub- 
sequent suit. ; 

‘The right of conscience or the right of individual 
members ofacommunity to hold certain religious 
beliefs and opinions is a religious oneand one that 
cannot be called in question or adjudicated upon in 
the Oivil Courts, and it is not covered by the 
Explanation to s.9 of the Oivil Procedure Code, The 
righi to remain in the community or to exercise rights 
and privileges of the members of the community, is of 
course a civil one, and one that must be decided by 
the Oivil Court when it is called in question. Where 
therefore the members of a community openly 
defy the authority of the chief priest asthey enter- 
tain a conscientious doubt with regardto his ap- 
pointment, then the high priest surely has the power 
in exercise of his authority, to exclude them from 
the membership of the community with its attendant 
rights and privileges. [p. 3v9, col. 1.] 

Where the parties are suing as members of a 
particular sect of Mussalmans, in the case of mosque 
belongingto sucha sect, therecanbe a right of 
exclusion, [ib¢d.] 

Nass-jaliis anopen and clear appointment which 
leaves no doubt, but Nass-e-khafi isfonly a hint 


or indication of an appointment. Where the 
person to be appointed has been clearly 
indicated, the appomtment would amount to 


Nass-jali and not Nass-e-khafi. Nass-e-khaft would 
only be where there isa hint or ambiguous statement 
insufficient to show clearly the person to be ap- 
pointed. [p, 309, col. 2.] . 

Under s. Y0, Evidence Act, what the Oourt may- 
presume is that the signature and every other part 
of such document, which purports to be in the hand. 
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writing of any particular person,is in that person's 
handwriting. Inthe case of imaginary persons like 
Imams there can be no question of signatures and 
handwriting, and an attempt to apply s. 90 to such 
documents is merely futile. 

F. ©. A. against the decree of the 
Additional Sub-Judge, First Class, Burhan- 
pur, in Civil Sait No. 32/25, decided on 
January 2, 193], 
`- Messrs. Phulabhai J. Desai and M. R. 
Bobde and Miss Dilnawaz Byramji, for the 
Appellants, 

Messrs. A. Ahmad and Fida Hussain, for 
the Respondents. 

Judgment.—This is an appeal against 
the decree of the Additional Sub-Judge, 
First Class, Burhanpur, ina suit brought 
by Seth Taiyabali under the provisions of 
O. I, r. 8, against three defendants, Mulla 
Abdulhusein, Sardar Syedna Taher Saifud- 
din Saheb and Seth Nomanbhai Mulla 
Badruddin. Of these Mulla Abdulhusein is 
dead and his legal representative Mansoor- 
ali has been brought on the record in 
appeal. The appeal was presented in this 
Court on April 7, 1931, and was adjourned 
at different hearings for various reasons, 
It'was finally fixed for hearing on August 13 
last, but on that date an application was 
presented, accompanied by over hundred 
affidavits, to the effect that the original 
plaintiff-respondent did not now represent 
the .party for whom the suit was. 
brought, that he might be removed. 
and that two other persons who were 
named in the affidavits, should be sub- 
stituted as the respondents, The objection 
was considered, and by an order passed 
by me on August 13, I joined Hasanali and 
Taherbhai as respondents under the pro- 
visions of O. I, r.8 (z), of the Civil Proce- 
dure Code, but held that the original res- 
pondent must remain on the record and 
should not beremoved. The appeal then 
proceeded. . i 

It may be briefy stated that the suit 
was brought for a declaration of the 
rights of the party represented by the 
plaintiff with regard to  cerfain wakf 
properties in Burhanpur. That pro- 
perty -consisted of the Mausolea of 
three Bohra saints, two mosques, 
‘graveyards and rest-houses, A perpetual 
‘injunction was also sought to restrain the 
‘defendants from interfering with the exer- 
‘cise of such rights by the plaintiff’s party. 
It may be noted that the chief defendant 
was Syedna Taher Saifuddin, who claims 
to be the Dai-ul-mutlag or chief priest of 
the Dawoodi’ Bohra community. A decree 
was, passed in favour of the plaintiff and of 
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those whom he represented, declaring a 
right in their favour to enter the three 
Mausolea of the saints, to bury their dead 
in the regerve plots, to use the mosques 
and to stay in the rest-houses; a permanent 
injunction was also passed against the 
defendants, their agents and servants, 
restraining them from obstructing and 
interfering with the plaintiff and those 
whom he represented in the exercise of 
such rights. The defendants have, there- 
fore, preferred the present appeal. 


The plaintiff-respondents have also filed 
a memorandum of cross-objections, in which 
many grounds have been given, but only 
a few were argued by the learned Counsel 
who appeared for them. The chief one: 
urged was with regard to the power of 
the Mulla Saheb to excommunicate any: 
Dawoodi Bohra, as held by the lower Court 
in itsjudgment. The other grounds related: 
to the rejection of certain photographs and 
manuscript copies of documents by the 
lower Oourt and, lastly, to the rejection’ 
by the lower Oourt of some evidence ten- 
dered by the plaintiffs with regard to the: 
mosque, burial and graveyard rights. The 
cross-objections are not of much importance, 
because, if thedecree of the lower Court: 
is maintained, the plaintiff-respondents: 
have got all they claimed in the suit, and: 
the authority of the Mulla Saheb to ex- 
communicate or not need not be decided in 
the suit. If, on the other hand, the ap-; 
peal succeeds, most of the cross-objections: 
will ipso facto fail. The cross-objections,' 
however, about evidence have some bear-; 
ing on the finding with regard tothe chief. 
issue in the case, namely, whether Mulla: 
Saheb is or is not the Dai-ul-mutlaq; and: 
that will be considered when discussing that 
question. 

The chief contest in the case is whether the 
second appellant Syedna Taher Saifuddin is’ 
or is not the Dai-ul-mutlagq, or chief priest,’ 
of the Dawoodi Bohra community. If he 
is the chief priest, then it would seem to: 
follow that he has certain powers includ- 
ing powers of management of all the’ 
trust or wakf property belonging to the: 
community as also the power to excom-- 
municate persons who flout his authority: 
or disobey him. If heis not the Dai-yi- 
mutlaq, it will follow . that there is no’ 
Dai-ul-mutlag in the community, and the 
plaintifi-respondents and all other members 
of the community will presumbaly be free 
to follow their own wishes and inclinations: 
in the matter of religion and also to enjoy, 
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all: property belonging to the community 
without any interference, 

It will not be necessary to go into the 
whole history of the case, but itmay be 
briefly mentioned that disputes have been 
going on in Burhanpuc for number of 
years and also previous suits have been 
brought. A strong party in Burhanpur 
led bya Pleader, Khan Saheb Habibulla, 
who is not a party to the suit, but who 
appeared in the case and is probably the 
chief force behind the respondents, have 
for a number of years denied the autho- 
rity of the chief priest of the community 
and have also denied his Amil, or delegate, 
who was stationed at Burhanpur. In 1917, 
shortly after the dispute in Bombay bet- 
ween certain influential members of the 
community and the chief priest, there was 
an open breach and various members of 
the party led by Khan Saheb Habibulla, 
including the Khan Saheb himself were ex- 
communicated and the aid of the Criminal 
Courts has been called in question several 
times by them to enable them to enjoy 
burial and other rights. It also appears 
that, although these disputes have been 
very strong in Burhanpur, they have not 
been confined to Burhanpur, and members 
of the Dawoodi Bohra community in other 
places have also been questioning the autho- 
rity of the Mulla Saheb for some time. In 
particular, in 1921 acase was brought in 
Bombay by the Advocate-General with re- 
gard to a mosque, a tomb, other property 
and, in particular, the income derived by 
the offerings—a case known as the Galla 
case. In that case also the position of the 
Mulla Saheb, who was a defendant in the 
suit, was challenged and it was denied 
that he was the chief priest of Dai-ul- 
mutlag and a finding was given by 
Martin, O. O. J. who decided that 
he was the Dai-ul-mutlag. This is of 
importance in the present case because 
the question of res judicata has been raised. 
The lower Court, it may be noted, has 
found that the decision of Martin, O. O. J., 
does not operate as res judicata but the 
learned Counsel who appeared for the appel- 
lants strenuously contended that that finding 
was wrong and that the decision in the 
Galla case must be operative as res judicata. 

Tam of opinion, for reasons that will 
be given hereafter, that the decision in 
the Galla case- does operate as-res 
judicata, but before considering that ques- 
tion, I will consider the evidence on the 
subject tendered in the present case and 
give a finding in the matter on merits, 
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The question depends upon the appointment 
of the forty-seventh Dai, Najmuddin. Up 
till then there is ho dispute, and it is 
admittéd that all the Dais were regularly 
appointed. It also appears to be admitted 
that after Najmuddin the succeeding Dais 
have also been regularly appointed, but 
it is contendéd that, owing to the break 
in the chain caused by the irregular ap- 
pointment or want of appointment of 
Najmuddin, the subsequent appointments 
are allinvalid and that there has been no 
Dai-ul-mutlaq since Najmuddin's predecee- 
sor, the forty-sixth Dai, Badrud din,and. that, 
since Badruddin, Najmuddin and all the 
succeeding Dais including the present 
appellant Taher Saifuddin, who isthe 
fifty-first Dai, were only Nazim Dai and 
not Dais-ul-mutlaqg. It may be briefly 
stated here that after the Imams-who went 
into seclusion some seven or eight hundred 
years ago and since must be held, at any 
rate by the Courts of law; to havehad no 
corporal existence, whatever religious 
believers may hold, the Dawat, or mission, 
has been carried on by succession of the 
Dais-ul-mutlag, or chief priests. The rule 
was that each Dai-ul-mutiag should during 
his lifetime appoint his successor, the 
appointment being called. “Nass”, and that 
such appointment was valid. The Nass 
might be either in writing or verbal, but 
it must be sufficient to indicate clearly 
who the successor was to be. Badruddin, 
the forty-sixth Dai, died young suddenly 
there being a strong suspicion that he 
was poisoned. Whether that is true or not, 
however, it is admitted by both sides 
that on the day before his death certain 
leading members of the community went 


to him and asked him to appoint a suc- 
cessor and he said that he would 
do so before the Majlis the follow- 


ing day. He, however, died in the night 
and was not able to make the declaration. 
The contention between the parties, in 
short, is whether his statement on the 
day before his death amounted toa Nass 
or not, the appellants contending that 
Najmuddin was clearly indicated and that 
such an. indication. amounted to a valid 
Nass, and the respondents on the other 
hand contending that there was no clear 
indication, but there was only a promise 
to declare the successor the following day 
and there was no valid Nass or appoint. 
ment, 


Be that asit may, it: is established 
that Najmuddin did assume authority aftey 
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the death of Badruddin, which occurred 
in 1840, and further held office for the 
very long period of about 50 years. It 
is also established that no doubts about 
his authority appear to have been seriously 
entertained fora long time and, although 
some pamphlet was published a few years 
after the death of Badruddin, no serious 
challenge to Najmuddin’s authority appears 
to have been made till about 1850, i. e., 
some 40 years or so after the death of 
Badruddin. This fact is of cansiderable 
importance and speaks strongly in favour 
of there being a valid appointment and 
of the appointment being accepted. It was 
only when a malcontent party arose, which 
did not like the authority of. the Dai and 
his Amils, that his appointment seems to 
have been seriously questioned, This 
matter, however, will be more fully con- 
sidered when the evidence is discussed. 

There is no contemporary oral evidence 
with regard to the Nass but there is good 
deal of evidence showing that Badruddin 
on more than one occasion made open 
expressions of approval of Najmuddin 
such as one Dai would make about his 
successor, and in particular, there is the 
evidence contained in the extract from the 
Mosam Bahar, Volume III, which is filed 
as Ex. P-30, proving that the two brothers 
Mian Saheb Abdulali and Mian Saheb 
Abdullabhai went to Badruddin on the 
afternoon before his death and Badruddin 
stated that he intended to make a clear 
Nass in the assembly. the following day, 
but unfortunately he died in the night. 
This is also borne out by the extract from 
the same Volume, which is filed as Ex. P-29. 
After his death these two brothers with 
other persons declared that Najmuddin 
had been appointed. There is an extract 
from the book ‘Lume-aat’ which is filed 
as Ex. P.C.15, which refers to the same 
occasion and it seems quite clear that 
Najmuddin was definitely nominated. 
There is some dispute about the meaning 
of an Arabic word ‘Mustahal’ which 
occurs in this extract relating to Najmud- 
din, but it seems abundantly clear that 
it could only mean that Najmuddin 
was the person indicated or chosen to be 
appointed as Badruddin’s successor. This 
is the only piece of direct evidence, but 
in my opinion, it is sufficient to prove 
that that was a definite statement by 
Badruddin that he intended to appoint 
Najmuddin and that he would publicly 
declare his intention in the assembly 
the following day. The other documents 
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nature and con- 
approval 
Najmud- 


are only of a general 
tain statements of praise and 
by Badruddin with regard to 
din. 

Then it is to be remembered that 
admittedly there was no prescribed form 
of Nass. The Nass might be oral as well 
as in writing and it © was not even 
necessary that the name of the person to 
be appointed should be mentioned, pro- 
vided that there was a sufficient indica- 
tion of the person appointed. There are 
other instances of Nass in the documents. 
In many of these, however, the terms 
used are somewhat general and they are 
certainly not asclear as the appointment 


of Najmuddin proved by the document 
referred to above. 
The lower Court has, I think, gone 


wrong with regard to the distinction 
between Nass-Jali and Nass-H-Khafi 
(para. 19, of the judgment). Nass-Jali is 
an open and clear appointment which 
leaves no doubt, but Nass-H-Khafi is only 
a hint or indication of an appointment. 
I would, however, hold ‘that where the 
person to be appointed has been clearly 
indicated, the appointment would amount 
to Nass-Jali and not Nass-H-Khafit. Nass- 
E-Khafi would only be where there isa 
hint or ambiguous statement insufficient 
toshow clearly the person to be ap- 
pointed. 

I donot propose to go at length through 
the evidence which throws doubt on the 
appointment of Najmuddin because it is 
all of adate long after the appointment 
when quarrels and factions had arisen and 
much of the .evidence had been improperly 
admitted or accepted by the lower Court. 
In particular the so-called Imami letters 
should be unhesitatingly rejected and not 
accepted. They have been accepted by 
the lower Court under s. 90 of the Indian 
Evidence Act, as documents over thirty 
years old. L would point out that s.°90 
could hardly refer to such documents 
at all. Ifs.90 is seen, what the Court 
may presume is that the signature and 
every other part of such document, which 
purports to be in the handwriting of any 
particular person, is in that person’s hand- 
writing. Now it seems unnecessary to 
add that in the case of imaginary per- 
sons like Imams there can be no question 
of signatures and handwriting, and an 
attempt to apply s. 9U to'such documents 
is merely futile. As regards some other 
documents to ‘which the lower Court has 
applied the provisons of s. 90,I would only 
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say that they are documents which cannot 
be accepted with any degree of confidence 
and I would direct the attention of the 
lower Court tothe decisions in Shripuja 
v. Kanhayalal (1), Tratlokia Nath v. Shurno 
' Chungoni (z) with regard to the caution 
necessary in applying the provisions of s, 90 
of the Indian Evidence Act. Other evidence 
consists of statements that there were 
many persons in the community. who held 
the belief that Najmuddin had not been 
properly appointed, but that they did not 
openly declare their belief for fear of 
persecution, There is also some evidence 
to show that N ajmuddin himself had 
doubts about his appointment. This 
evidence, I think, has no value because, 
as noted above, it comes at the time when 
there were disputes in the community and, 
I think, it must be held that these scruples 
were deliberately fostered. for the purpose 
of questioning Najmuddin’s authority and 
it were not due to any honest doubt 
arising from contemporary evidence relat- 
ing to his appointment. 

In conclusion, I would only quote the 
following passage from the judgment of 
Marten, O. 0. J, in Advocate-General of 
Bombay v, Yusufali-3) : 

- “I think, however, I should state shortly my 
conclusion on the issue as to whether the Mullaji 
is regarded as the Dai-ul-mutlag. In my opinion, 
this isaue should be decided in favour of the 
Mullaji Saheb. The 46th Dai died as long ago as 
1840, and there is no oral evidence now available 
from contemporary witnesses. But it is clearly 
proved that so far as all outward manifestations 
are concerned, the succession of the 47th Dai was 
regular; that he was accepted as Daiand ruled as such 
for some 45 yearsand was succeeded by his appointes. 
For instance the Dawat books of the time record the 
accession of the 47th Dai and the taking of the oath 


of allegiance by various officials, and the payment of 
the customary gifts.” 


On a review of the evidence, then, I 
find that Badruddin clearly indicated his 
successor when he was approached by 
the leading men of the community on the 
day before his death, that neither they 
nor any other members of the community 
at that time had any serious doubts in 
the matter and that therefore the Nass 
was valid and Najmuddin was validly 
appointed. 

I will now consider the question of res 
judicata with regard to the decision in 
the Galla case. There can be no doubt 
that the question was raised in the Galla 


case and was put in issue, and the only 


(1) 15 N L R 192; 53 Ind, Cas. 947; AI R 1918 
Nag. 114. ` 


(2) 11 O 539, 


(3) 24 Bom. L R 1060 at p. 1105; 84 Ind. Oas, 759; 
A I R1921 Bom. 338. . 
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point to be determined is whether the 
decision of this question, namely, the 
validity of the appointment of Najmuddin 
consequently the position of the 
Mulla Saheb as Dai-ul-mutlag, was necessary 
to be determined in that case. I would 
first of all draw attention to the fact that 
the suit was a representative one, brought 
by the Advocate-General of Bombay on 
behalf of the Bohra community and that a 
decision in that suit about the status of 
the chief priest of the community would 
prima facie be necessary for the decision 
of the suit, and consequently be res judicata. 
It is interesting to note that it was the 
plaintiff who raised the question in the 
Bombay suit, ae appears from the copy of 
the evidence of Shaik Faizulbhai (Ex. D-182) 
and the copy of the oral judgment 
(Ex. D-182 A). The defendant Mulla 
Saheb on the contrary contended that that 
question was not necessary for the decision 
of the suit, but the contention appears 
to have been overruled. Subsequently, 
however, after a mass of evidence had been 
taken in the matter and all the documents 
had been considered, the Advocate-General 
stated that the matter was not necessary 
for the decision and requested that no 
decision be given. Marten, O. O. J., however, 
in spite of that gave a decision in the 
matter and found that the defendant Mulla 
Saheb was the duly appointed Dai-ul-mutilag 
and that the Nass in favour of Najmud- 
din was valid, Iam of opinion that this 
decision was necessary for the suit, as would 
appear from the very first clause of the 
decree, whichis given at page 1109* in Ad- 
vocate-General of Bombay v. Yusufalli (3). 
It is there declared that the mosque is the 
subject of a trust created for public pur- 
poses of a charitable and religious nature, 
and that the sole right of management is 
vested in the defendant Sardar Syedna 
Taher Saifuddin, as the Dai-ul-mutlaq of 
the Dawoodi Bohra community, and 
his successors in-office. Further it is 
declared that the sole right of management 
of the Galla trust is vested in the third 
defendant Syedna Taher Saifuddin and his 
successors-in-office, The other directions in 
the decree are not so important, but these 
two clearly show that the position of Syedna 
Taher Saifuddin as Dai-ul-mutlaq was 
essential for the determination of the suit, 
as otherwise such directions could not be 
given. Further, after an appeal and cross- 
objections were presented, a compromise 
was arrived, as appears from pages J110 
*Page of 24 Bom. L. R.—[Hd,] 
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and 1111 of 24 Bom. L. R., [4dvocate- 
General of Bombay v. Yusufali (3)] and 
that according to that compromise a clause 
was inserted, giving the defendant Syedna 
Taher Saifuddin and his successors-in- 
office the right to place a box or other 
receptacle at any place outside the tomb 
for offerings, and that any offerings placed 
therein was at the absolute disposal of the 
Dai-ul-mutilag of the Dawoodi Bohra com- 
munity for any purpose, charitable or not 
charitable, as the said Dai-ul-mutlag may 
direct, Is would seem that the decision of 
the case would be a nullity unless there 
was a decision that a Dai-ul-mutlaq 
existed and that therefore the position of the 
defendant Syedna Taher Saifuddin as Dai- 
ul-mutlag had to be determined for the 
purposes of the suit. 

Even though the form of the present suit 
is different from that ofthe suit in the Bom- 
bay Court, the main question directly in 
issue is the same, namely, the position of 
the Sardar Syedna Taher Saifuddin and I 
would refer in this connection to Barkat Ali 
v. Karim Bakhsh (4) and Muhammad Amir 
v. Sumitra Kuar (5). I hold, therefore, that 
the question of Syedna Taher Saifuddin 
being Dai is res judicata by reason of the 
decision in the Bombay case. 

Another objection raised by the learned 
Counsel for the appellants was that the suit 
was not really a representative one and 
should therefore have been dismissed. This 
objection seems to me to have a good deal 
of weight. The plaintiffs, as appears from 
the plaint, claim to represent the believers 
in the Three Saints, but, as pointed out 
by the defendants in the suit and now by 
the learned Counsel for the appellants, 
belief in those saints is common to all the 
members of the Dawoodi Bohra community 
and therefore the defendants cannot be 
distinguished on that account from other 
members of the community. The plaintiffs 
did not claim to represent the whole 
Dawoodi Bohra community, and, although 
they have not openly stated so, what they 
did represent was that section of the 
community who denied the authority of 
the Dai-ul-mutlag and, more practicularly, 
those persons who were excommunicated by 
order of the Dai-ul-mutiaq or his Amil. 

There are very lengthy pleadings about 
the beliefs and essential tenets of the Bohra 
community, but these pleadings are super- 
fluous and besides the point. As stated 

(4) 14 Lah. 442; 143 Ind. Oas. 90; Ind. Rul. (1933) 
Lah. 308; A 1R1933 Lah. 325; 34 P LR 452, 

(5) 36 A 424; 24 Ind. Oas. 97: 12 A L J 643. 
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above the plaintiffs did not claim to repre- 
sent the whole Dawoodi Bohra community 
and they can only file a representative 
suit as representing one section of the com- 
munity. The belief as noted in the Three 
Saints is no distinction or definition and 
the only definition, if any, can be that 
stated above, namely, the persons excom- 
municated by the order of the Dai-ul- 
mutlag or his Amii. ; 

This is important again because it affects 
the question of limitation. If the plaintiffs, 
as held above, really represent the per- 
sons who where excommunicated, then the 
excommunication took place in 1917, and the 
present suit, which was brought in 1925, 
i.e. more than 6 years after the excom- 
munication, will be barred by time. This 
matter has again been considered by the 
lower Court, which has found that the 
plaintiffs’ suit was not barred _by time, 
because they had enjoyed the rights with- 
in six years; but I would point out that 
the enjoyment was only by virtue of the 
orders of the Criminal Courts forbidding 
the defendants or any of his party from 
interfering with the exercise of such rights. 
Such exercise, however, by virtue of the 
authority of the criminal Courts caunot, in 
my opinion, be considered an exercise that 
would save limitation, and a declaratory. 
suit with regard to the right would have 
to be brought within the period allowed 
from the time that the right was denied. 

It was not disputed by the learned Coun- 
sel for the respondents that Art. 120 of 
the Limitation Act applied, but it is argu- 
ed that the case was governed bys. 23 of 
the Limitation Act and that each time they 
were obstructed by the Dai-ul-mutlag or 
his Amil, there was continuing wrong and 
a fresh period. of limitation began. In this 
connection a reference to the recent decision 
of the Privy Council reported in Hukum 
Chand v. Maharaj Bahadur (6), has been 
made. I do not, however, think, that the 
case cited above is in point. It cannot be 
assumed that the exercise of his authority 
by the Dai-ul-mutlaq either directly or 
through his Amilwas a continuing wrong 
and the presumption is in faet to the con- 
trary. The burden is on the plaintiff-res- 
pondents to show that the authority was 
wrongly exercised and that being so, I do 
not think that they can take any advant- 
age of s. 23 of the Limitation Act. On the 

(6) AIR 1933 P O 193; 144 Ind. Cas. 346; Ind. Rul. 
(1933) P O 187; (1933) M W N 882; 65 M LJ 163; 
38 L W 306; (1933)A L J 1325; 35 Bom. L R 
990; 37 OC W N 102; 14 P L T559% 580LJ 56 
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contrary there seems to be clear proof that 
they were continuously exeluded from 
enjoyment of rights claimed for six years 
and that their suit would be barred under 
Art. 120. As noted above, the exercise of 
the rights by virtue of orders of the Cri- 
minal Court will not save limitation. 


On ‘these findings it is clear that the 
decree of the lower Court cannot be upheld 
and that the plaintiffs’ suit must be dismiss- 
ed. I will, however, briefly consider some 
general questions, The matter in dispute 
is prima facie a religious one, but both 
sides have accepted the authority of the 
Oivil Court and Mr. Fida Hussein, the 
learned Counsel who appeared for the 
respondents in this Court, freely admitted 
that he took his stand upon the civil rights 
of the parties. Also, as noted by Martin, 
O. ©. J.in the Galla Case, the community 
has always been willing to accept the deci- 
sion of the Civil Courts in such matters. 
The power of the Dai-ul-mutlag is no doubt 
very autocratic and, if the form of the 
Missak given in Ex. D-127 is to be accept- 
ed, he would have complete power over 
all members of the community including 
all their property. It would seem that such 
power has never been exercised to its fullest 
extent but the Dai-ul-mutlag has, it would 
appear, insisted on implicit obedience in 
good many matters and for some time there 
has been a strong party that has resented 
his authority. This is not unusual and can 
be found in the case of other religions or 
communities, In the Bohra community 
itself there have been more than one split 
or secession. In the first place, there were 
the Suleimanis who seceded owing to a 
dispute with regard to the succession of a 
Dai, and in more recent times, i. e., about 
1892, the Mehdibaghwallas seceded. The 
plaintifis-respondents, however, although, 
denying the authority of the Dai, do not 
wish to secede, but wish at the same 
time both to remain in the community and 
to be able to hold their own and defy the 
authority of the Dai-ul-mutlag, and openly, 
whilst freely retaining all rights and privi- 
leges of worship and use of the properties 
belonging to the community. Such position 
on the part of a minority—and the respond- 
ents’ party, although a strong one, is still 
a minority party—is illogical, and I, would 
hold that either they must conform. to the 
authority of the acknowledged head of the 
community or they must secede, as the 
Suleimanis or the Mehdibaghwallas did. 
They cannot, however, both remain in the. 


MANSCORALI V. TAIYABALI MOHAMMAD ALI 


(NAG.) 15710 


community and defy the authority of the 
head of the community. 

The lower Court seems to have made a 
confusion between the right of conscience 
or the right of individual members of a 
community to hold certain religious beliefs 
and opinions and the right to remain in 
the community when denying the authority 
of its leader and to exercise civil rights 
and privileges of members belonging to the‘ 
community as such, The first right, name- 
ly of conscience, is of course a religious one 
and one that cannot be called in question 
or adjudicated upon in the Civil Courts, 
and itis not covered by the explanation to 
s. 9 of the Civil Procedure Code. The 
other right, namely, the right to remain in 
the community or to exercise rights and 
privileges of the members of the communi- 
ty, isof course a civil one, and one that 
must be decided by the Civil Court when 
it is called in question. The trial Oourt 
has held that, because the defendants have 
entertained a conscientious doubt with re- 
gard to the appointment of the plaintiff 
as Dai-ul-mutiag, they had aright to such 


-a religious belief or opinion. This is per- 


haps correct, but, on the other hand, if 
they have any such doubt, they must either 
keep it to themselves and conform to the 
practice of the community in accepting the 
authority of the high priest or they must, 
as stated above, go out of the community 
and found some other sect or religion for 
themselves. If, however, they openly defy 
the authority of the chief priest in pursu- 
ance of their conscientious doubt, then the 
high priest surely has the power, in exercise 
of his authority, to exclude them from -the 
membership of the community with its 
attendant rights and privileges. 

That such a right of excommunication 
can be exercised by the high priest is prac- 
tically admitted by the learned Counsel 
for the respondents and there can be no 
doubt that it has been recognised in the 
community for along time. Jt is contend- 
ed, however, that the right could be only 
exercised reasonably and for sufficient 
cause by the high priest: but again the 
question would arise who isto decide as to 
the reasonableness or the sufficiency of the 
cause. If the party to be excommunicated 
has the right to question the excommuni- 
cation or to decide about its reasonableness, 
clearly the authority of the chief priest can 
be defied with impunity. There seems 
however, nu doubt that the authority of the 
chief priest has all along been absolute ip 
the matter and it must, I think; be held 
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that the high priest hasan absolute auth- 
ority to excommunicate all members of the 
community who openly oppose him and 
deny his authority. The respondents in 
the present case have openly opposed the 
high priest and have questioned his 
authority and have denied in fact that he is 
a duly appointed high priest. I therefore 
. hold that the high priest had full power to 
excoromunicate them. 

There has been some controversy about 
the form of the Missak or oath of allegiance, 
but this seems to me a purely religious 
matter which should not be dealt with in 
a Court of law. I would refer to the judg- 
ment in the Galla case at page 1093 in this 
connection. There is no doubt that each 
Bohra ou attaining puberty has to take the 
Missak, and the question of its form need 
not and should not be in fact gone into. 
I would only briefiy note that the conten- 
tion of the respondents that the Missak was 
taken not to the Dai-ul-mutlag for the time 
being, but to the Imam is an attempt to 
escape: from the authority of Dai-ul-mutlag. 
As already noted above the Imams have 
been in seclusion and have given no proof 
of existence for seven or eight hundred 
years. From the point of view of the law 
they must be held to be non-existent and 
no oath can be taken to them. No one, for 
instance, is able to say whois the Imam 
of the present time or of any given time, 
and no oath can be taken in favour of a 
non-existent person. I would hold there- 
fore that the oath or Missak is taken to the 
Dai-ul-mutiag. 

In the present case the plaintiffs cannot 
fall back on their rights as Muhammadans 
to enter mosques, which have been held in 
Jawahra v. Akbar Husain (7). They are 
not suing as Mussalmans, but as members 
of a particular sect of Mussalmans, and in 
the case of mosques belonging to such a 
sect that can be a right of exclusion. I 
would refer in this connection to pages 82 
and 83 of the judgment of the lower Court. 

As the case stands, then, I am of opi- 
Dion, that the decision of the lower Court 
is wrong and -that the reliefs claimed by 
the plaintiff-respondents should be refused. 
It will not be necessary to consider the 
cross-objections as it is clear from what 
has been set forth above that they must be 
dismissed. I therefore set aside the decree 
of the lower Oourt and instead pass a 
decree dismissing the suit with costs. 
Costs of the appeal will be borne by the 
respondents. The cross-objections are dis- 

(7) 7A 178, 
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missed and their costs will be borne by the 
respondents. 


N. Decree set aside. 
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In a suit under O. XXI, r. 63, Civil Procedure 
Code, as in all other suits the onus lies on the 
plaintiff of proving the facts upon the proof 
of which only the relief sought by him can be 
granted, Therefore where the plaintiff in such 
a suit isthe creditor, it is for him to prove that 
the property sought to be seized by him in execution 
belongs tohis judgment-debtor and not to the person 
whose claim to the property has been upheld by the 
Executing Oourt; andif heis the claimant whose 
claim has been rejected by the Executing Court, 
he has to show that the property belongs to 
him and not to the judgment-debtor. But when 
the plaintiff happens to be the ostensible owner 
ofthe property whose objection has been dismissed 
under O. XXI, r. 58, the onus is upon the 
plaintiff to show affirmatively that not only the 
ostensible, but the real title isin him. The presump- 
tion as to the correctness of.the order is ordinarily 
sufficient to reput or at least to considerably weaken 
the presumption that the ostensible owner is the 
real purchaser. Where the ostensible owner's claim 
is dismissed under O. XXI, r. 58, and in a suit filed 
by him under O. XXI, r. 63, both parties adduce 
evidence, the question of onus does not arise and 
where itis found that the judgment-debtor is in 
possession of property and has erected buildings 
thereon, the presumption is that heis the real 
owner ofitand that the ostensible owner is only a 
benamidar for him [p. 313, col. 1] 

(Oase-law referred to.] 

The circumstances which are usually taken into 
consideration in deciding whether a certain transac- 
tionis benami or not are, among others, the possession 
of the property, source of consideration money,,custody 
of the title deed and “motive.” [p. 314, col. 2.] 

Benami transactions are so common in India and 
are so frequently entered into without any apparent 
motive that where other circumstances clearly point 
to the benami character of a particular transaction, 
the mere fact that there is no apparent motive for 
the property being purchased in another person's 
name may not be sufficient to out-weigh the cumulative 
effect of the other circumstances. [p. 315, col, 1.] 
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Brij Kishore Prasad and Sambhu Parmesh- 
war Prasad, for the Respondents. 

Rowland, J.—This is an appeal by 
defendant No. 1 in a suit arising in the 
following circumstances : 

The appellaht, a firm of traders, obtained 
a money decree against the defendant 
second party on December 22, 1928, and 
proceeded to attach the house in which 
the grain business of the latter was being 
conducted in Futwa. The plaintiff presented 
an objection under O. XXI, r. 58, Civil Pro- 
cedure Code, claiming that he was the 
owner of the -house and that it could not, 
therefore, be attached in execution of the 
appellant’s decree against defendant seccnd 
party. The claim case of the plaintiff was 
rejected on July 23, 1929, and the present 
suit was instituted on August 31, 1929. 
The appellant alone contested the suit, 
the other defendants not appearing ; and the 
Subordinate Judge decreed the suit holding 
that the house belonged to the plaintiff 
and was occupied by defendants Nos. 2 to 
5 98 tenants under him. The house was 
bought by the plaintiff in 1912 and ct that 
time the Subordinate Judge thought the 
appellant had not established that there 
was any motive for a benami transaction. 
So the Subordinate Judge said: 

“I find that the defendant has failed to prove that 
the apparent stateofthing is not the real state of 


things and so I hold that the plaintiff has his title 
to the property in suit ” 


It is contended that the Subordinate 
Judge misplaced the onus and that even 
if the onus was correctly placed the appel- 
lant is entitled to rely on facts elicited in 
the cross examination of plaintiff's witnesses 
for discharging it and that it should have 
been held to be discharged. To begin 
with, it is common ground that the defen- 
dants second party were occupying the 
house up to the time of the moncy decree 
and attachment. Only one witness Bansi 
has deposed that Dasai Sahu paid rent 
which he says was at Rs. 3CO per annum 
but no receipt is produced nor any accounts 
showing payment of rents. It is the appel- 
lant's case that the defendants second party 
being the real purchaser entered into 
occupation of the premises immediately 
after the acquisition from Tiloki and built 
a house thereon. As to this the case made 
in the plaint para. 3 is that those defen- 
dants were carrying on arhaidari busines 
in grain at Futwa and they took th 
plaintiff's house on rent when the same wa 
being constructed and kept their gola in 
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the sare and completed the work that was 
incomplete till then at the cost of the 
plaintiff. This is an admission that the 
construction of the house was done in part 
at least by the defendants second party. 
On that admission the point for examination 
would be whether the defendants second 
party paid the money out of their own 
pocket or were reimbursed by the plaintiff. 
But in oral evidence an entirely different 
story is set up. Sita Ram says that he was 
the contractor, that he was paid Rs. 2,000 
for the whole work which was done under 
the supervision of Ramrup Das and his 
chela Bansi Das taking ahout two years to 
complete and that after completion the 
Sahu defendants began to reside in the 
house. Similarly Darbari Mahto, P. W. 
No. 3, cays that Dasai occupied the house 
after its reconstruction had been completed, 
and that the reconstruction went on for four 
or five years. Bansi Lal, P. W. No. 4, says 
that the house was let outto Dasai after it 
was finished and that the witness spent 
Rs, 5,000 or Rs. 6,000 of the mahant’s money 
on the construction. On the other hand the 
defendants have examined Hari Goala, a 
mason who says that he was employed in 
the reconstruction of the house and was 
paid by Dasai Sahu and Raghunandan Sahu 
as the house belonged to them and they 
reside in it. Defencants’ Witness No. 2, 
Mahabir Chaudhuri, an ex-servant of 
defendants Nos. 2 to 4, deposes that Dasai 
built the house at his own cost and that 
Ramrup Das never came into possession. 
Defendant Witness No. 3, Ram Narain, 
also speaks asto the possession of the house 
by the Sahu defendarts who he says con- 
structed the house. As regards occupation 
of the house two of the plaintiff's witnesses 
are over-zealous. Darbari Mahto, P. W, 
No. 3, says, “I never saw Dasai, Badri 
and Raghunandan having any connection 
with the house” and P. W. No. 5, Sohrai 
Dusadh, says, “Dasai, Badri or Raghunan- 
dan never came in possession of the 
house.” 

On the other hand, P. W. No. 7, Tiloki 
Mahto, the vendor who is called to prove 
that he received the consideration money 
from Ramrup Das has said that after sale 
and before reconstruction no one occupied 
the house, that Dasai :nd Badri all along 
occupied the house after reconstruction ; 
and “I do not know who reconstructed the 
house.” This witness further says thata 
privy was constructed in the house to which 
he objected and that there was a dispute 
between him and Dasai Sahu. He does 
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not speak to any dispute between himself 
and Ramrup. And Bansi who professes to 
be Ramrup’s agent and in charge of his 
affairs, knows nothing of any disputes 
about construction ofa privy. This witness 
Tiloki is the most important of the plain- 
tiffs witnesses. The fact that he received 
the consideration from Ramrup Das is no 
doubt one of the facts that the plaintiff had 
to prove and goes inhis favour. There is 
also the fact that the sale deed is produced 
from the custody of the plaintiff but both 
these facts are consistent with the defen- 
dant’s case that there was collusion between 
the plaintiff and the defendant second party. 
The plaintiff also has relied on the chauki- 
dari tax receipts Exs. 2 series which 
stand in the name of Ramrup Das, but the 
clerk P. W. No. 1 Kasi Prasad, who attests 
the receipts, says that the payments were 
made to him by Reghunandan Prasad, 
one of the defendants second party. 
Tf the defendants second party were all 
along paying choukidari taxes the fact 
of the receipts being granted in the name 
of Ramrup Das is by no means conclusive 
and in fact has hardly any evidential value 
at all. Reliance has also been placed on the 
side of the plaintiff on Iix. 3 series which 
are plain paper receipts to show payment 
of rent to the superior landlord in the name 
of Ramrup Das. It has been objected on 
behalf of the appellant that these receipts 
have not been properly proved and are 
not evidence at all. They are as I have 
said on plain paper and could be fabricat- 
ed at any time. They were used in the 
claim case. The witness who came forward 
to prove them is Sohrai Dusadh, a goratt; 
he is illiterate and did not write the 
receipts, but says he delivered them and 
that he actually realized the rent; but he 
says that he realized rent at the rate of 
Rs. 2-11-0, whereas not a single one of the 
receipts produced shows payment at this 
rate. His evidence also does not agree 
with the receipts as to the monthsin which 
payment was made. ‘This witness's evi- 
dence appears to be worthless. An attempt 
was made to prove the receipts through 
another witness Audh Behari Lall who 
claims to be able to recognize the handwrit- 
ing of the patwaris whose signatures 
purport to appearon the receipts, but he 


erroneously stated that Ex. 3 (s) which. 


purports to be by Ganpat Lal was in the 
writng of Gobind Lal. 

The evidence of this witness and Sohrai 
cannot satisfy anybody that payment of 
these rents was made: by Ramrup Das. 
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Bansi P. W. No. 4 says that he himself 
used to make the payments for Ramrup 
and take the receipts from Sohrai; that 
Sohrai is again contradicted. Thus it is 
proved that actual payment of choukidari 
taxes used to be made by the defendants 
second party and it is not proved by whom 
payment of rent to the superior landlord 
was made, though the name of Ramrup 
Das appears on the receipts in both cases. 
Tn these circumstances Mr. Manuk for the 
appellant has commented strongly and 
justifiably on the failure of the plaintiff 
either to enter the witness-box himself or 
to examine any of the defendants second 
party to prove that their occupation of the 
house which has been continuous for more 
than 12 years was not on their own account 
but as his tenants. The comment derived 
added force from the fact that in the claim 
case also the plaintiff had absented him- 
self from the witness-box and his absence 
had been the subject of adverse comment 
by the Court which partly for that very 
reason decided the claim against him. It 
cannot be said that the plaintifs absence 
from the witness-box in this suit is due to 
inadvertence or that he could reasonably 
have remained ignorant of the importance 
of his personal testimony. It is submitted 
for the respondent that mahants and big 
landlords are nos expected to depose per- 
sonally in every case in which property 
belonging to their estates is concerned ; the 
plaintiff has done all that should be 
expected in examining his karpardaz and 
agent Bansi Lal, P. W. N. 4. It is true 
that Ramrup calls himself a mahant but 
he does not appear to be so important a 
personage as not to be expected to exa- 
mine himself in a case of this nature. 
Bansi Lal says that he has small cultivation 
and has his income therefrom and that his 
income has not been shown in any papers. 
As for Bansi, the so-called agent, it is 
contended for the appellants that he has no 
knowledge of the matters about which he 
deposes. He admits that the negotiation 
for the purchase of the disputed house was 
not witnessed by him. He says that the 
sale deed was drawn up in his presence by 
Kanhai Lal of Patna who was sent for to 
Futwa through Ramdhani  Barahil but 
Tiloki who certainly knows what he is talk- 
ing about, says that the document was 
written at Patna City. Bansi Lal says 
that the sale deed was registered one 
day after it was executed but the document 
itself shows that it was registered on the 
same day on which it wasexecuted, Itis 
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fair comment to say that Bansi Lal’s evi- 
dence proves nothing buthis own ignorance 
about the negotiations, about the prepara- 
tion of the sale deed, about the execution 
-and registration of the sale deed. His 
evidence is equally unsatisfactory as to the 
history of the house after its purchase. He 
says that in the same year it was let out to 
a tenant whose name he cannot give and 
who occupied the house for four or five 
months on rent at Rs, 16 per month, 
This story is contradicted by the plaint and 
by Tiloki Mahto, who says that no one 
occupied the house after thesale and before 
reconstruction. Tt is not noticeable that 
P. W. No. 3 Darbari has another story that 
-after the purchase the mahant himself 
occupied the house for a time. 

This story also is at variance with the 
plaint and with the deposition of Tiloki 
Mahto. Then as to payment of choukidari 
tax, Bansi admits that it was paid by defen- 
dants second party and asfor payment of 
rent he admits that he never went to the 
zamindars of the site. He says that rent 
was collected from him by Sohari Gorait 
whereas Sohari whoseevidence I have al- 
ready commented on has said that he used 
to receive rent from Ramrup Das. The 
‘witness was cross-examined to test his 
knowledge regarding the conduct of the 
present suit. He is unable to name the 
person who is looking after the suit. He 
‘says that it isone Pandit, resident of Patna, 
who was appointed by the witness ; the 
witness saw himin Court, explained the 
position and -he then took-up the manage- 
ment of the suit. This ignorance on the 
-part of the plaintiff's agent Bansi is 
consistent with the defence contention that 
Ramrup has nothing to do with this suit in 
reality and the real litigants are defendants 
second party, Bansi says the signatures 
on the plaint and vakalatnama were made by 
Ganpati Lal but the plaint purports to have 
‘been signed by Ramrup Das with his own 
pen, - 

As a result of this analysis of Bansi’s 
evidence, it cannot but be said that his exa- 
‘mination is no adequate substitute forthe 
examination of the plaintiff himself. I am 
not satisfied that it is Ramrup or Bansi 
who is really fighting this suit. If Ramrup 
had been the real party interested-in the 
house I think he would have examined him- 
self. Had Bansi been the agent of the rea] 
party interested in the house,he would have 
known more about it. Had the defendants 
-been paying rent at Rs. 300 per annum or 
` at any other rate (no rate of rent is specified 
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in the plaint) some proof would have been 
forthcoming better than a bald statement at 
the end of cross-examination of Bansi who 
has lied regarding the letting of the house 
to another tenant at Rs. 16 per month. The 
evidence fails completely to show that 
Ramrup paid rent to the superior landlord 
while it establishes that defendants Nos. 2 to 
4 used to pay the choukidari tax. The facta 
relied on by the Subordinate Judge that 
the document is in plaintiff's name, that 
receipts from the superior landlord are in 
plaintiff's name, that choukicari tax re- 
ceipts are in plaintiff's name, and that these 
documents are produced on behalf of the 
plaintiff are all perfectly consistent with the 
transaction having been benami, and in the 
circumstances of this case I believe that 
the purchase was benami, the real benefi- 
ciary being the defendants second party 
and that the present suit has been brought 
in the name of the plaintiff in collusion 
with those defendants. They have not filed 
written statement in the suit but previously 
they were setting up title in themselves to 
the house as appears from the judgment Ex. 
A of the money suit brought against them 
by defendant No. 1. 

Their contention then was that all the de- 
fendants were not liable for the claim as 
there had been a separation among them and 
that defendant No. 2 of that case was not 
responsible for the debts and was by virtue 
of the partition the owner of the house. The 
Subordinate Judge thought, in 1912, the 
date of the sale deed in suit, there was no 
particular pressure on defendants Nos. 2 to 5 
to cause them to. enter into a benami trans- 
action. He is no doubt right in saying 
that the particular decree which was pass- 
ed in favour of the present appellant in 1928 
was not then contemplated and could not 
have been in their minds as a motive for 
benami. But as has been often pointed out 
the system of putting property benami is 
extremely common in India and 
a purchaser of a property is often found 
to have taken it in another’s name not under 
pressure of any immediate fear of pro- 
eeedings in which if may be seized for 
his debt but as a general measure of 
precaution. There is no improbability in 
supposing the defendants second party to 
have so used the plaintiff's name in this 
transaction in view of the evidence of 
Mahabir Choudhry, defence witness No. 2, 
that Dasai is Ramrup’s chela. Ramrup 
does not go into the witness-box to deny 
it nor does Dasai. The only denial of this 
allegation comes from the mouth of Bansi 
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whose evidence is as I have shown above 
worthless, 

I would allow the appeal and dismiss the 
suit with costs throughout. 

Fazl Ali, J.—It is plain that in a suit 
under O. XXI, r. 63, as in all other suits, 
the onus lies on the plaintiff of proving 
the facts upon the proof of which only the 
relief sought by him can be granted. It 
follows, therefore, that where the plaintiff 
in such a suit is the creditor, it is for him 
to prove that the property sought to be 
seized by him in execution belongs to his 
judgment-debtor and not to the person 
whose claim to the property has been up- 
held by the Executing Court; andif he 
is the claimant whose claim has been re- 
jected by the Executing Court, he has to 
show that the property belongs to him and 
not to the judgment-debtor. A difficulty, 
however, arises when the plaintiff happens 
to be the ostensible owner of the property 
whose objection has been dismissed under 
O. XX1, r. 58. In such a case the question 
arises as to how far he is entitled to the 
benefit of the presumption that the apparent 
state of things is also the real state of 
things, Now, the view which has prevailed 
in Courts in India is that in such a case 
the onus is upon the plaintiff to show 
affirmatively that not only the ostensible, 
but the real title is in him. This view is 
based on the ground that the suit under 
O. XXI, r. 63, is essentially a suit to set 
aside an order made adversely to the 
plaintiff in execution and the order must be 
presumed to be correctly made until it is 
set aside. In other words the presumption 
as to the correctness of the order is ordin- 
atily sufficient to rebut or at least to con- 
siderably weaken the presumption that the 
ostensible owner is the real purchaser. Sir 
Lawrence Jenkins in delivering judgment 
in the case of Jamahar Kumari v. 
Askaran Boid (1), observed: 

“The plaintiff in the circumstances of this case 
cannot discharge the burden of proof cast on her 
by merely pointing to.the innocent- appearance of 


the instruments under which she claims; she must 
show that they are as good as they look.” 

‘Similarly in Nannhi Jan v, Bhuri (2), 
Sir John Stanley, C. J., and Karamat 
Hussin, J., expressed themselves thus: 

“It appears to us well settled so far at all 
events: as this Court is concerned, that a plaintiff 
coming into Court under such circumstances is 
bound to lay before the Court some evidence to 
" satisfy the Court that the document under which 
she claims represents a bona fide and genuine 
transaction.” . 

(1) 30 Ind. Cas. 855; A I R 1916 Cal. 666; 22 COL J 
27 


t (2) 30 A 321;5 A L J601; A WN 1908, 25, 
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The view propounded in these cases and ” 
many others, which need not be referred 
to, receives ample support from the decision 
of the Judicial Committee in Mohammad 
Ali Khan v. Bismillah Begam (3), and the 
same view has been reiterated. by this 
Court in the recent case of Mahadeo Missir 
v. Ram Prasad. (4), where a number of 
authorities have been referred to and 
elaborately discussed. The appellant, how- 
ever, strongly relies on the decision in the 
case of V. E. A. R. M. Firm v. Maung Ba 
Kyin (5), wherein Lord Dunedin in deliver- 
ing the opinion of the Judicial Committee 
observed: 

“Now, they (the plaintiffs in a suit under O. XXI, 
r. 63) being the ostensible owners of the property 
under a duly registered deed and a deed of trans- 
fer, obviously the party claiming to attach that 

roperty for somebody else's debt, not their debt, 

Put the debt:of the original debtor, must show that 
the sale was a fraudulent one, and that could onl 
be done in this case (there is no other evidenca 
by showing utter inadequacy of consideration.” 

These observations, however, have been 
fully explained by this Court in Mahadeo 
Missir v. Ram Prasad (4), where it has been 
pointed out that in order to understand 
their true significance one must read them 
with reference to the facts of the particular 
case before the Judicial Committee. It is 
to be remembered that in that case not 
only had it been established that the 
plaintiffs -were ostensible owners of the 
property but it was also established that 
the -plaintiffs had paid at least Rs. 17,000 
out of the total consideration of Rs. 20,000 


-for the deed of transfer in their favour, 


and that being so the Judicial Committee 
declined to hold that the sale in favour of 
the plaintiff -was a fraudulent one. Tt is 
also to be remembered that the judgment 
in Mohammad Ali Khan v. Bismillah Begam 
(3); was- also delivered: by Lord Dunedin 
and some of the observations which he- is 
reported . to, have made in course of the 


- arguments in that case are sufficient to 


show ‘that he could never-have meant to 
enunciate in V. E. A. R. M. Firm v. 
Maung Ba Kyin (5), a view which is not 
quite in accord with the view expressed in 
the earlier decision. 

The appellant also strongly relies on 

(3) 128 Ind. Cas. ‘647; A IR 1930 P O 2557 OWN 
£21; 33 Bom. G R 155; 350W N 324; 60 MLJ 34l; 
(1931) M WN I (PQ) 

(4) 119 Ind. Cas, 74; A I R 1929 Pat. 579; 8 Pat. 
890; Ind. Rul. (1929) Pat. 570; 10 P L T 339. 

(5) 105 Ind. Oas. 788; A IR 1927-P O 237; 5 R 852; 
40W N 926; 53M L J 388; 29 Bom. L R 1481; 


“32 OWN 28; 460L J 349; 27 L W 447 (P 
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Abdus Sattar v. Hira Dei (6), where a 
Division Bench of the Allahabad High Court 
held that in a suit brought by an ostensi- 
ble owner of the property whose objection 
to attachment had been dismissed under 
O. XXI, r. 58, though the initial onus un- 
doubtedly rests on the plaintiff and he 
has to establish his title to the property, 
yet having established the due execution 
of the deed of conveyance by one who 
admittedly owned the property, the apparent 
tenor of the deed must prevail, unless it 
is established by the defendant that the 
ostensible owner is only a benamidar. At 
the first sight this view does not seem to 
be quite in accord with the view which has 
been consistently held by this Court; but 
it is unnecessary. to discuss whether there 
is any real conflict between this decision 
and the decisions of this Court, firstly, be- 
cause in the present case both parties 
having adduced evidence, the question of 
onus does not arise, and secondly, because 
it appears to me that even on the principle 
laid down by the learned Judges of the 
Allahabad High Court the present case 
must be decided against the plaintiff. 


In the case decided by the Allahabad 
High Court the house in dispute stood on 
the site of an old kuchha house which had 
been purchased in the name of the plaintiff 
and subsequently the new construction was 
erected at a cost of nearly Rs. 2,000. The 
learned Judges found that defendand No, 2 
had built the house and remained in pos- 
session thereof and this, in their opinion, 
was sufficient to rebut the presumption 
arising in plaintiff's favour by reason of 
his being the ostensible purchaser under 
the title deed. Their Lordships in this 
connection observed as follows; 

“Prima facie, where a person makes a costly 
building on a site and remains in possession of 
the building for a considerable length of time, the 
presumption is that he had aright to build on 
the land. In the circumstances of this case such 
right can only be referable to the circumstance 
that he was the owner of the land. He could be 
the owner of the site if the sale thereof was 
benami for him.” 

In the present case, as my learned bro- 
ther has shown, the evidence adduced by 
the parties leaves no room for doubt that 
defendants Nos.2 to 4 have been for a 
long time in possession of the new house 
which was built at a considerable cost on 
the site of the old house said to have been 
purchased by the plaintiff and there is 
also sufficient ground for holding that the 


(6) 144 Ind. Oas, 1002; A IR 1933 All. 198; 55 A 
266; 6 RA 25:4 1933),A L4J1612, ` 
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new house was constructed by the defend- 
ants with theirown money. The admission 
in the plaint that defendants Nos. 2 to 4 
‘completed the work that was incomplete,” 
the failure on the part of the plaintiff to 
produce any written account of the cost of 
the building, his deliberate omission to 
give evidence and the contradictions bet- 
ween the evidence of P. W. No. 2 who was 
put forward as the person who had taken 
the building contract and the evidence of 
P. W. No. 4 who was alleged to have sup- 
ervised tne construction as the person 
managing the affairs of the mahant are 
only some of the matters which show that 
the evidence adduced on behalf of the 
defendant first party that the new house 
belongs to the defendants second party 
and not to the plaintiff supplies the correct 
version of facts. It appears to me, there- 
fore, that the principle which was enunciat- 
ed in the case of Abdus Sattar v. Hira 
Dei (6), that where a person makes a costly 
building and remains in possession thereof, 
the presumption is that he had aright to 
build on the land fully applies to the 
present case. The circumstances which 
are usually taken into consideration in 
deciding whether a certain transaction is 
benami or not are, among others, the 
possession of the property, source of con- 
sideration money, custody of the title deed 
and “motive.” It has already been pointed 
out that it is not seriously challenged in 
this case that the defendants second 
party have been in actual possession of 
the house for a long time and my learned 
brother has elaborately dealt with the 
significance and value of the chaukidari 
receipt and rent receipts. As to the source 


. of the consideration money it istrue that 


Tiloki Mahto, the vendorof the house, sup- 
ports the plaintiff in so far as he states that 
he received the consideration money from 
the hands of the plaintiff, but even this 
person, who is undoubtedly the best of the 
plaintiff's witnesses has stated in his exa- 
mination-in-chief “I do not know if the 
house was on rent orit belonged to Vasai 
Sahu” and again in cross-examination “I do 
not know who re-constructed the house.” As 
to the custody ofthe deed, it undoubtedly 
purpcrted to have been tendered in 
evidence on behalf of the plaintiff, but it 


doesnot necessarily follow that the actual . 


custody of the deed was with the plaintiff, 
Some of the statements made by the plain- 
tiff's own witnesses make it highly doubtful 
that the plaintiff himself is fighting the 
present case, and if this fact is doubtful, it 
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is also doubtful that the document came from 
his custody when it was produced in Court. 
Plaintiff Witness No. 4 has stated in his evi- 
dence that the plaint and the vakalatnama 
filed in the trial Court were in fact signed 
by one Ganpat Lal, though they purport to 
have been signed by the plaintiff and as to 
who is looking after the case on behalf of 
the plaintiff he makes the following curious 
statement : 

“One Pandit whose name I do not know is looking _ 
after this suit. He is a resident of Patna. The 
Pandit was appointed byme. Isawhimin Oourtand 
explained to him my position and he then took up the 
management of the suit” F 

On the question of motive it has been 
suggested that sometimes wealthy purchas- 
ers purchase property in the name of other 
persons in order to keep down the price and 
the present case may be one of that type. 
However that may be, benami transactions 
are so common in India and aieso frequent- 
ly entered into without any apparent mo- 
tive that where other circumstances clearly 
point to the benami character of a particu- 
lar transaction, the mere fact that there is 
no apparent motive for the property being 
purchased in another person's name may 
not be sufficient. to outweigh the cumulative 
effect of the other circumstances. I may 
also usefully refer here to the following 
observationsmade by the Judicial Com- 
mittee in the case of Mohammad Mahbub 
Ali Khan v. Bharat Indu (7) : 

“In regard to benami transactions Courts of law 
should notapproach them with that scrupulous 
rigour which in other systems of jurisprudence may 
demand the existence of the clearest positive evidence 
that the ex facie owner of a property is a trustee for or 
holds the same for the interest of another. Benami 
transactions are very familiar in Indian practice and 
even a slight quantity of evidence to show thatit was 
a sham transaction will sufficefor the purpose.” 


Thus having. regard to all the circum- 
stances of the case I think that the respon- 
dents have established that the plaintiff is 
a mere benamidar for defendant second 
party and J agree with my learned brother 
that the appeal should be allowed and the 
suit dismissed with costs, 

D. Appeal allowed. 


(7) 58 Ind. Cas. 54; A IR 1918 P O 137; 230 Ww 
N 321; (1919) MW N 507 (P 0.). 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Civil Revision Application No. 460 of 1933 
August 31, 1934 

: Niyoal, A. J. C. 

Tar NATIONAL PETROLEUM COM- 
PANY, BOMBAY, Sore Proprietor 
oF ISHWARDAS SINDAI—DEFENDANT 

f —APPLIOANT 
versus 
F. X. REBELLO—P.taINtTIvF— 
Non-APPLICANT 

Jurisdiction—Private agreement—Parties to agree- 
ment, if can oust jurisdiction of Courts—Contract. 

The jurisdistion of any, Court is conferred by 
statute and it can only be taken away by statute. 
The parties can by mutual consent no - more take 
away the jurisdiction vested by law in any Court 
than they can confer on it when it is not so vested 
by law. The parties cannot by private agreement 
divest the Oourt of its inherent jurisdiction to try 
a dispute arising out ofthe agreement as it would 
be against public policy if theparties by private 
agreement can oust the jurisdiction of the 
Courts. 

C. R. App. against the order of the Addi- 
tional Sub-Judge, Second Class, Bhan- 
dara, dated September 14, 1933, in O. 8. 
No. 139 of 1933, pending for October 2, 
1933. — 

Mr. M. B. Kinkhede, R. B., for the Appli- 
cant. 

Messrs. A. V. Khare and W. B. Pendhar- 
kar, for the Non-Applicant. 

Order.—By an agreement, dated Febru- 
ary 22, 1932, Rebello (non-applicant) was 
appointed an agent by The National Petro- 
leum Company, Bombay (applicant) for the 
sale of their oil, among other places, at 
Bhandara and Tumsar Road. Rebello 
pursuant to the contract made arrange- 
ments for the sale of oil at Bhandara and 
other places and incurred expenditure on 
that account. On July 29, 1932, however, 
The National Petroleum Company having 
withdrawn some important stations includ- 
ing Bhandara and Tumsar Road from the 
scope of the agency, Rebello was forced to 
give up the agency. He, therefore, filed a 
suit out of which this revision arises in the 
Court of the Additional Subordinate Judge, 
Bhandara, to recover damages and a part 
of his security deposit with The National 
Petroleum Company. The defendant com- 
pany pleaded that under Art. 35 of their 
agreement with the plaintiff the latter was 
precluded from instituting his suit at any 
place except Bombay. - The lower Court 
held that, notwithstanding the aforesaid 
stipulation in the contract, it had juris- 
diction to try the suit and that the plaintiff 
could not be compelled to seek his remedy 
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elsewhere. The defendant company has 
moved this Court in revision. 

It is urged on behalf of the - applicant 
that the plaintiff was bound by his own 
agreement to bring his suit in any Court 
of competent jurisdiction at Bombay and 
that he should, therefore, be directed to 
institute his suit at Bombay.‘ Article 35 
of the agreement runs as follows: 

“Tt is hereby declared that this contract has been 
made at Bombay and all accounts are to be rendered, 


explained and settled and returns made and all dis- 
putes, claims and causes of action are to be settled in 


- Bombay.” 


Sections 47,48 and 49 of the Contract 
Act, are invoked to show that in regard to 


- the time and place and purpose of the con- 


tract the parties have full freedom `of 
contract. That proposition is not open to 
any dispute, but that has no bearing on 
the present issue. .Here the question is 


.. whether by a private agreement the parties . 


can divest the Court of its inherent juris-. 
diction to try a dispute arising out of the 
agreement. It appears to me that it would 
be against public policy if the parties by 
private agreement can oust the jurisdic- 
tion of the Courts. Reference is made to 
Tilakram Chaudhury v. Kodumal J ethanand 
(1). There the question arose in connection 
with the application of s. 10 of the Civil 
Procedure Code, in view of the fact that 
there were two suits filed, one in Ludhiana 
Court and another in the High Oourt of 
Bombay for settling an account of some 
dealings between the parties. In that 
case the agreement had -provided that no 
suits in regard to any matter arising out 
of their transactions would be instituted in 
any Court save the High Court of Judicature 
at Bombay or the Court of Small Causes at 
Bombay. No objection was raised as to 
the validity of that agreement and conse- 
quently there was no considered decision 
given by the Court. The other cases cited, 
viz., Sitaram Marwuri v. Thompson (2) and 
Commercial East India Agency Co., Ltd. 
Lahore v. 8S. C. Mukherji (3), have no bear- 
ing on the point at issue here as they only 
lay down that a cause of action arises at the 
place where a contract is made, 

The jurisdiction of any Court is conferred 
by statute and it can only be taken away by 
statute. The parties can by mutual con- 
sent no more take away the -jurisdiction 
vested by law in any Court than they can 
confer on it when itis not so vested by law. 


(1) 30 Bom. L R 546; 110 Ind. Oas. 727; A I R 1928 


- Bom. 175. i 


(2) 32 O 884. 
(3) 18 Ind, Oas. 496. 
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In Kidri Prasad v. K. R. Khosla (4), a 
similar question arose and it was held that 
such agreements ae the present were 
against public policy and, therefore, un- 
enforceable. That view was followed in 
Jagannath-Amar Nath v: Burma Oil Co. 
(5). No other authorities have been 
brought to my notice, nor have I been able 
to find any. Jt appears tome that Art. 35 
of the agreement between the-parties can- 
not be invoked to oust the jurisdiction of 
the Court. 

For these reasons I agree with the lower 
Court in its opinion that it has jurisdiction 
to try the suit notwithstanding the agree- 
ment between the parties to the contrary and 
dismiss this application with costs. 
Pleader’s fees Rs. 25. 

N. Application dismissed. 
Ma I R 1923 Lah. 425; 75 Ind. Cas. 590; 5 Laht 


(5) A JI R199 Lah. 605; 119 Ind. Oas. 481; 11 
Lah L J 282; Ind, Rul, (1929) Lah. 897, 
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PATNA HIGH COURT 
Appeal from Original Order 
No. 259 of 1931 
and 
Civil Revision No. 635 of 1931 
November 15, 1934 
Mouammap Noor AND VARMA, JJ. 
Thakurain KUSUM KUMARI 
— PETITIONER —ÅPPELLANT 


VeETSUS 
BISESWAR LAL MARWARI AND OTHERS 
— OPPOSITE PARTY—RESPONDENT 

Santal Paganas Settlement Regulation (III of 1872), 
ss. 5, 5-A, 6— Bar imposed by s. 5, whether relates to 
trial or institution of suits — Property situated partly 
in Santal Parganas and partly in Bhagalpur Dis- 
trict—Concurrent jurisdiction — Suit before Settle- 
ment Officer of Santal Parganas -Transfer to District 
Judge— Again transfer to District Judge of Bhagalpur 
who in turn transfers it to Subordinate Judge 
—Jurisdiction—Objection three years after institution 
—Compromise decree, without recording order of com- 
promise—Validity —Civil Procedure Code (Act V of 
1908), O. XXIII, r. 3,s, 151. Í 

The Courts of the Santal Parganas and those of 
Bhagalpur have concurrent jurisdiction in respect 
of. properties partly situated in one district and partly 
in the other. [p, 319, col. 1.] : 

The bar imposed by s. 5, Santal Parganas Settle- 
ment Regulation is to the institution of suits and 
trial of suits already instituted. There is no bar to 
the Civil Court trying acsuit which has been pro- 
perly instituted before the officer referred to in s. 5 of 
the Regulation, namely, the Settlement Officer pro- 
vided that Settlement Officer transfers the case to the 
Civil Court. [p. 319, col. 2.] 

The irregularity in assuming jurisdiction would 
be deemed to have been waived if no objection is 
taken in time. [p. 320, col, 2.] 

[Case-law referred to.] 
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When, inacause which the Judge is competent to 
try, the parties without objection join issue and go 
to trial upon the merits, the defendant cannot sub- 
sequently dispute his jurisdiction upon the ground 
that there were irregularities in the initial procedure, 
which, if objected toat the time, would have led to 
the dismissal of the suit. [p. 321, col. 1.] 

[Case law referred to.] 


The suit was instituted when the settlement opera- ` 


tions were pending before the Settlement Officer of 
Santal Parganas who under s. 5-A ofthe Santal 
Parganas Settlement Regulation, transferred the suit 
to District Judge of the Santal Parganas. Hein turn 
transferred it to the District Judge of Bhagalpur where 
a part of the property in suit was situated. The case 
was made over tothe Subordinate Judge of the 
Bhagalpur District. Submitting to the jurisdiction 


of Bhagalpur Court, the defendant took various steps” 


in the suit and no objection to the jurisdiction was 
taken until more than three years after the registra- 
tion of the suit: i 

Held, that there being no inherent want of juris- 
diction in the Subordinate Judge of Bhagalpur and 
the defendant having submitted herself to the juris- 
diction of the Court could not be allowed to raise the 
question of jurisdiction three years after the suit was 
registered in that Court. |ibid.] 

An order for recording the compromise under 


O. XXII, r 3, Oivil Procedure Code, is not a purely- 


formal matter, but is a question of substance and 
where the Court passes a compromise decree without 
making an order recording the compromise, the 
decree can be set aside on an application under 
8.151, Civil Procedure Code, [p. 321, col, 2.] - 

[Case-law referred to.] 

The mandatory provisions of s. 6 of the Santal 
Parganas Settlement Regulation cannot be evaded and 
the Courts are not empowered to pass a decree even 
on compromise which allows interest in its contraven- 
tion. Maha Prasad Singh v. Kamani Mohan Singh 
(16) and Hari Prasad Singh v. Surendra Mohan Sinha 


(17), relied on. [p. 324, col. 1.] 
O.R. from an order of the Subordi- 


ree Judge of Bhagalpur, dated August 29, 
1931. 

Sir Sultan Ahmad and Messrs. A. P. 
Upadhaya, K. P. Upadhaya, Girindra 
Nath Mukherji and M. C. Ray, for the Ap- 
pellant. 

Messrs. P. R. Das, L. K. Jha, K. P. 
Sukul and B. K. Saran, for the Respond- 
ents. 


Mohammad Noor, J.—This miscel- 
laneous appeal and the application for 
revision arise out of a suit instituted by 
the plaintiffs Biseswar Lal Marwari and 
others for enforcing a mortgage executed. 
by the late Thakur Pratap Narain Deo 
of Lachhmipur. The mortgage deed was 
for Rs. 1,00,000 and claim was laid at 
Rs, 2,00,000. The mortgaged properties 
are situated partly in the District of 
Bhagalpur and partly in the District of 
the Santal Parganas. As the area in which 
part of the mortgaged properties of the 
Santal Parganas are situated were then 
under settlement, the suit was under s.5 
of Regulation III of 1872 instituted before 
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the Settlement Officer of the Santal Par- 
ganas, who’ under s. 5-A of the Regulation 
transferred it to the Court of the District 
Judge of the Santal Parganas--a Court 
established under the Bengal, Agra and 
Assam Civil Courts Act, So far the pro- 
ceedings were regular. The District Judge 
of the Santal Pargnanas, however, with- 
out any authority transferred the suit to 
the District Judge of Bhagalpur, who, in 
his turn, transferred it to'the Subordinate 
Judge of that: District where on May 12, 
1928, it was registered (No. 93 of 1928) 
and necessary court-fee was realised from 
the plaintiffs. The order of transfer ig 
signed (most likely as has been stated 
by the learned Subordinate Judge due 
to the absence of the District Judge from. 
the headquarters) by the Additional Dis- 
trict- Judge of Bhagalpur. = 


The principal defendant in the suit was 
the appellant, a widow of the deceased 
Thakur Pratab Narayan Deo, who was the 
administratrix of his estate. On May 28, 1928, 
the defendant third party (defendants 
Nos. 19, 20 and 21), other three widows of the 
deceased Thakur, filed an application be- 
fore the Court, praying that if any peti- 
tion of compromise be filed by the plaint- 
iffs and defendant No. 1, the same should 
not be accepted and that the plaintiffs be 
requiréd to prove their case. On June 6, 
1928, a petition of compromise, dated 
May 27, 1928, was filed on behalf of the 
plaintiffs and defendant No. 1. It was 
to. the effect that after giving credit for 
Rs. 65,068-7-3 paid by the Thakur himself 
towards Rs. 2,00,000, a decree be passed 
for Rs. 1,38,804-0-9, the excess amount of 
Rs. 3,872-0-0 being for the costs of the suit. 
On July 3, 1928, the defendant third party 
filed a petition for time to put ina writ- 
ten statement, This was ordered to be put 
upon the date fixed July 3, 1928). On 
the same day the plaintiffs applied that 
the names of defendants third party be 
struck off from the plaint. Passing of 
order on this petition was postponed, but 
no order seems to have been passed at 
all. On August 6, 1928, the defendants 
third party filed their written statement 
in which inter alia they questioned the 
jurisdiction of the Court to try the suit. 
Issues were then framed, and the cage 
was adjourned toSeptember 26, 1928. On 
September 4, 1928, the defendant No. 1 
filed an’ application withdrawing the peti- 
tion of compromise she had filed on June 6, 
1928. On September 26, 1928, the plaintiffs 
filed a petition, asking the Court not to 
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allow the defendant No. 1 to withdraw 
from the compromise -and praying that a 
decree under O. XXIII, r. 3, of the Code 
of Civil Procedure be passed according to 
the compromise. On October 8, 1928, the 
defendant third party (defendanis Nos. 19, 
20 and 21) filed a petition withdrawing 
their petition and written statement which 
they had filed on May 2x, 1928, and 
August 6, 1928, respectively. The learned 
Subordinate Judge then proceeded to in- 
quire into the genuineness and legality of 
the compromise between the plaintiffs and 
defendant No, 1. One witness seems to have 
been examined on behalf of the defendant 
on March 5, 1929. Before, however, the in- 
quiry could be completed, the defendant 
No. 1 on February 20, 1930, by a petition, 
dated January 25, 1930, withdrew her 
objection to the compromise dated May 27, 
1928, filed on June 6, 1928, and asked 
the Court to pass a decree according to 
its terms. She further asked that a sum 
of Rs. 1,768 be added to the compromise 
amount fixed as interest for the subse- 
quent period. Thereupon the learned 
Subordinate Judge on February 28, 1930, 
passed an order to this effect: “Suit dec- 
reed on terms of compromise petition, dated 
June 6, 1928, and the petition dated Janu- 
ary 25, 1930," No order for recording the 
compromise as provided in O. XXII, r. 3, 
was passed. -A decree was, however, pre- 
pared according tothe terms of the peti- 
tions filed on June 6, 1928, and Febru- 
ary 28, 1930. 

On June 2, 1930, the appellant (defend- 
ant No. 1) filed a petition under s. 151 of 
the Code of Oivil Procedure, praying that 
the decree be set aside mainly on the 
grounds that the compromise was obtained 
under misrepresentation and fraud, that 
it contravened s. 6 of Regulation III of 
1872 as it allowed to the plaintiffs more 
interest than was permissible under that 
section and that the case was not properly 
disposed of. Though it was not specifi- 
cally mentioned in the petition, but it 
seems to have been contended before the 
Court below that the decree was a nullity 
as no order for recording the compromise 
was passed. A miscellaneous case (No. 89 
of 1930) was started. Later on, on June 27, 
1931, while this petition was still pending 
the appellant filed a second petition under 
s. 151 of the Code of Civil Procedure in 
which she questioned the jurisdiction of 
the Court to proceed with the suit. A 
second miscellaneous case No. 82 of 1931 
was, therefore, started. The learned Sub- 
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ordinate Judge disposed of the two cases 
by hisorder, dated August 29, 1931. He 
has held that the defendant.No. 1 willingly 
compromised the suit and that it was 
binding upon her and the irregularity in 
the transfer of the suit to his Court was 
waived by her as she submitted herself to 
the jurisdiction of the Court. He seems 
to have held thatthe compromise did not 
contravene s.6 of Regulation III of 1872. 
He also held that the omission to pass a 
formal order for recording the compromise 
on February 28, 1930, was a clerical mis- 
take and, therefore, under that date 
(February 28, 1930) he recorded an order 
in these terms: “Let the compromise 
petition, dated June 6, 1928, be recorded.” 
He, however, held that the additional 
interest allowed under the petition, dated 
January 25, 1930, was illegal, inasmuch 
as iL exceeded the principal amount of 
Rs. 1,00,000 covered by the mortgage deed 
and accordingly amended the order of 
February 28, 1930, by cancelling the words 
“and the partition dated January 25, 1930.” 
The decree was also accordingly amended. 
The defendant No. 1 has preferred this 
appeal against the order and has filed 
the revision application against that part 
of it whereby the learned Subordinate 
Judge has held that the defendant had 
waived the irregularity of the transfer of 
the suit by submitting herself to the juris- 
diction of the Court. 

The first and most important question 
is whether the Court had jurisdiction to 
try and dispote ofthe suit. I have stated 
above that under s. 5 of Regulation III of 
1872 the suit was instituted before the 
Settlement Officer who under s.5-A of the 
Regulation transferred it to the District 
Judge ofthe Santal Parganas. So far no 
objection can be taken; up to this stage 
the proceedings were perfectly regular. 
The learned District Judge of the Santal Par- 
ganas, however, on his own authority trans- 
ferred the suit to the District Judge of 
Bhagalpur who made it over for trial to 
the Subordinate Judge of that place. It 
is admitted that the District Judge of the 
Santal Parganas had no power to transfer 
a suit pending before him to another 
District. The question, therefore, is as to 
the effect of this irregularity on the juris- 
diction of the Subordinate Judge of Bhagal- 
pur. It is clear and as a matter of fact 
has not been seriously disputed by the 
appellant that she did not raise the question 
of jurisdiction till more than three years 
after the suit was registered in the Court 
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of the Subordinate Judge of Bhagalpur. 
She took the objection for the first time 
on June 27, 1931. In the meantime she 
took various steps in the Court of the 
Subordinate’ Judge, thereby indicating 
that she had no objection to jurisdiction 
of that Court and submitted herself to it. 
She filed a petition of compromise before 
that Court. Then she withdrew it. There- 
after she took part in the inquiry which 
was conducted at her instance about 
the genuineness and legality of the 
compromise. Later on, she abandoned her 
objection and asked for a decree to be 
passed. Then she asked for that decree 
to be set aside on the ground of illegality 
and fraud. For about a year she pro- 
secuted this application and took various 
steps in that direction. On these facts 
it cannot be doubted that she submitted 
herself to the jurisdiction of the Court 
and took no objection to the irregularity 
of the transfer of the suit from the 
District Court of the Santal Parganas to 
that of Bhagalpur. The question, there- 
fore, which arises is whether the want of 
jurisdiction in the Court of the Sub- 
ordinate Judge of Bhagalpur was of such 
a nature which could be waived; in other 
words, was it a defect of procedure only 
or was there an inherent want of jurisdic- 
tion in that Court. Ordinarily the Sub- 
ordinate Judge of Bhagalpur in whose 
jurisdiction a portion of the mortgaged 
property is situated had jurisdiction to 
entertain the suit and this proposition bas 
not been disputed before us. Under the 
Schedule to Regulation III of 1872 as 
amended by Regulation IIT of 1879, s. 17 
of the Code of Civil Procedure is in force 
in the Santal Parganas in respect of 
suits exceeding Rs. 1,000 in value. The 
Code is also in force in the District of 
Bhagalpur. The Oourts of the Santal 
Parganas and those of Bhagalpur have 
concurrent jurisdiction in respect of 
properties partly situated in one District 
and partly in the other. The test laid 
down by the Judicial. Committee in 
Setrucharlu Ramabhadra Raju Bahadur v. 
Maharaja of Jeypore (1), is applicable to 
this case. The learned Advocate appear- 
ing on behalf of the appellant has, how- 
ever, contended that the jurisdiction, which 
the Subordinate Judge of Bhagalpur had, 
was taken away by virtue of e. 5 of 


(1) 42 M 813; 51 Ind. Oas. 185; 17 A L J 694; 37 M 
LJ 11; (1919) M W N 502; 2 MLT 197; 21 Bom. 
LR 914; 30 OT, J209; 23 Ò WN 1033; 10 L W 369. 
48 I A 5HE O). 
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Regulation III of 1872. That section runs 
thus : i 

“(1) From the date on which, under s. 9, the 
Lieutenant-Governor declares that a settlement shall 
be made of the whole or any part of the Santal 
Parganas, until the date on which such settlement 
is declared, by a like notification, to have been 
completed, no suit shall lie in any Civil Oourt 
established under the Bengal, Agra and Assam 
Civil Courts Act, 1887, ..... nor shall any Oivil 
Court proceed with the hearing of any such suit which 
may be pending before it. 

(2) Between the dates referred to in sub-s, (1), 


all suits ..shall be filed before or transferred to 
an officer appointed by the Lieutenant- 
Governor n 


The officer so appointed is the Settle- 
ment Officer of the Santal Parganas. 
Section 5-A authorizes the officer before 
whom the suit is instituted, if he thinks 
that the suit or an issue should be tried 
by the ordinary Court, he may transfer 
the record with a certificate to the Court 
which would otherwise have jurisdiction 
to try the suit. 


The learned Advocate contended that 
during the pendency of settlement opera- 
tions, the jurisdiction of the Civil Court 
was entirely taken away and, therefore, 
the jurisdiction to hear the suit which 
the Subordinate Judge of Bhagalpur had 
was not possessed by him unless the suit 
be transferred to him in a regular and 
formal manner. I am unable to accept 
this contention. The words are “no suit 
shall lie in any Civil Court.” The bar 
is to the institution of the suit and trial 
of suits already instituted. There is no 
bar to the Civil Court trying a suit 
which has been properly instituted before 
the officer referred to in s. 5 of the 
Regulation, namely, the Settlement Officer, 
provided that Settlement Officer transfers 
the case to the Civil Court. This particular 
suit was not instituted in the Uivil Court 
as no suit lay in Civil Court; but the 
suit having been properly instituted before 
the Settlement Officer and having been 
transferred by him toa Civil Court of 
the Santal Parganas became before it an 
ordinary civil suit to be dealt with 
according to the Code of Civil Procedure. 
Section 5-A, sub-cl. (2) prescribes that 

“On receipt of any such certificate (a certificate 
by the Officer referred to ins. 5 that a suit is a 
fit one to be tried by a Oivil Oourt) and on 
payment of such court-fees as would have been 
payable if the suit had” been originally filed in 
such Oourt (if the said fees have not already been 
paid), the Court shall proceed to hear and determine 


such suit or issue as if the suit had been. originally 
instituted therein,” 
the suit 


So once came before the. 
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N District Judge of thé Santal Parganas it 
became fo 
ordinary suit ` instituted «before him. It 
was contended before the Court. below 


that the suit could be tried only by the 


District Judge .of the Santal Parganas 


and even the High Court could: not. 


transfer it -to` Bhagalpur. There is no 
authority for this proposition, Before the 
District Judge of the Santal Parganas 
the suit became an ordinary civil suit 
subject: to the jurisdiction of this Oourt. 
No doubt, the District Judge 
power to transfer the suit to Bhagalpur, 
but certainly such an order could have 
been passed by this Court as’ has been 
done in numérous cases. In this case it 
is a question of irregular transfer, that is 
transfer by an officer who had'no power 


to transfer the suit; but the suit came: 


before; a Court which had jurisdiction to 
try it. The learned Advocate for the 
appellant has referred us to the marginal 
note to s. 5 of Regulation III of 1872 
where the words are “Bar of jurisdiction 
of Civil Courts during settlement”. 
Marginal notes cannot, however, override 
the provisions of the section itself. The 
section only bars the institution of suits 
before the- Civil Courts and trial of suits 
already instituted before them. 


The position, therefore, is this. The 


Subordinate Judge of Bhagalpur had both 
pecuniary and. territorial jurisdiction 
to try the suit. By virtue of s. 5 of 
Regulation IM -of 1872 the present suit 
could not be instituted before the Civil 
Court as a portion of the mortgaged 
properties situated within the District of 
the Santal Parganas was under settlement. 
The suit, was, therefore, properly institut- 
ed before the Settlement Officer of the 
Santal Parganas and it was legally 
transferred by him to the District Judge 
of that District. It was irregularly 
transferred by the latter to the’ District 
Judge of Bhagalpur who transferred it 
to the Subordinate Judge of that -place. 
The appellant did not raise any objection 
to the irregularity of. this transfer for a 
period of about three years and in the 
meantime took various steps in the suit 
and thereby submitted herself to the 
jurisdiction of the Bhagalpur Court where 
the suit was irregularly pending. No 
doubt, the defendants third party in 
their written statement raised the question 
of jurisdiction, but later on they withdrew 
their written statement. In Moore v. 
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Gamgee (2), the plaintiffs commenced an 
vaction-in the country where at the time 
of commencement of the action the defend- 
‘ant was not dwelling and’ carrying on 
business. Leave to sue was -not obtained, 
The defendant appeared, and the case ` 


-was heard and partly determined. Later 


on, on objection being taken the Judge 
held that the defendant by appearing 
and contesting the -action had waived 
the objection, The defendant applied to 
the High Court for prohibition, It was 


held that the objection tothe jurisdiction | ° l 


was one which could be raised and the 
defendant had waived it. 

In Ex parte Pratt 
observed : 

“There is a good old-fashioned rule that no one 
has a right so to conduct himself before a tribunal 
as if he accepted its jurisdiction, and then after- 
wards, when he finds that it has decided against him, 
to turn round and say, ‘you have no jurisdiction’. 
He ought not to lead a tribunal to exercise 
jurisdiction wrongfully”. i 

In A. J. Kingv. Secretary Cf State for 
India (4), Fletcher, J. held that when 
there was no want of jurisdiction in the 
Court over the subject-matter of the 
action but leave under s. 12 of the Letters 
Patent was required’ before the Oourt 
could entertain the suit, objection that 
such leave was not taken would be con- 


(3), Bowen, L. J 


' sidered to have been waived if thè defend- 


ant filed his written statement and 
applied for commission to examine witnes- 
ses. Similar view was taken “in another 
Calcutta case Srimati Saraswati Dasi v. 
Srimati Biraj Mohini Dasi (5), and in the 


Rangoon High Court in the case of 
Mohamed Siddig v. Mohamed Ahmed 


). i 

The learned Subordinate Judge has 
relied on Kishen Lal v. Jai Lal (7),~ 
Gurdeo Singh v. Chandrikah Singh (8), 
and Vishnu Sakharam Nagarkar v, Krish- 
narao Malhar (9), and allof them support ` 
the view that the irregularity in assuming 
jurisdiction is waived if no objection is 
taken in time. In Minakshi Naidu v. 
Subramanya Sastri (10), also relied upon 

) (1890) 25 Q B D 244; 59 LJK B 505; 38 W R 
6 


(3) (1283) 12 Q B D 334 at p 341; 53 LJ Ob. 613; 
50 L T 294; 1 Morrell 27. 

(4) 35 O 394; 7 O LJ 441. 

(5) 17 O W N 512; 18 Ind. Oas. 898. 

(6) 6 R680; 115 Ind. Oas. 898; A IR 1929 Rang. 


61. ; 
(7) 1 Lah. 158; 52 Ind, Oas. 352; 95 P L R 
1919 


8) 36 O 193; 1 Ind. Oas. 913; 5 O LJ6ll, 

9)11B 153. ‘ 

(10) 14 I A 160;11 M 26; 5=Sar. 54; 11 Ind, Jur. 393 
(P 0.) 
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by the learned Subordinate Judge, their 
Lordships of the’ Judicial Committee 
observed as follows: : i : 

“When ths Judge has no inherent jurisdiction 
over the subject-matter of à suit, the parties cannot, 
by their mutual consent, convert it into a proper 
judicial process, although they-may constitute the 
Judge their arbitrator,- and be ‘bound by bis 
decision on the merits when these are submitted 
to him, But there are numerous authorities which 
establish that when, in a case which the Judge 
is competent to try, the parties without objection 
join issue and go to trial upon the merite, the 
defendant cannot subsequently dispute his jurisdic- 
tion upon the ground that there were irregularities 
in the initial procedure, which, if objected to at 
the, time, would have led to the dismissal of the 
sult. 

Their Lordships referred to the case of 
Ledgard v. Bull (11), where the same 
principle was laid down. I am, therefore, 
of opinion that there being no inherent 
want of jurisdiction in the Subordinate 
Judge of Bhagalpur and the defendant 
having submitted herself to the jurisdic- 
tion of the Court cannot be allowed to 
raise the question of jurisdiction three 
years after the suit was registered in that 
Court. 

The next question for consideration is 
whether the compromise is fit to be re- 
corded, namely, whether the suit has heen 
adjusted by a lawful agreement. A pre- 
liminary objection was taken before the 
learned lower Court and has been repeated 
before us that a decree having been passed 
on the basis of-the compromise on Feb- 
ruary 28, 1930, it’ cannot be set aside by 
an application under s. 151 of the Code 
of Civil. Procedure. The remedy of the 
appellant was to institute a fresh suit for 
setting aside that decree, as the fraud 
alleged was not practised upon the Court. 
The allegations are of fraud committed 
upon the appellant herself; Sheodhar Prasad 
Singh v. Ramdeo Prasad Singh (12). This 
objection has been rightly overruled by 
the learned Subordinate Judge, though 
his reasons are not quite clear. It is true 
that the allegations of fraud contained in 
the petition under s. 131 of the Code of 
Civil Procedure are not of fraud upon 
the Oourt. The facts stated, even if true, 
only disclose a fraud upon the appellant 
herself and this cannot be a ground for 
setting aside the decree, provided how- 
ever that a decree was passed in a legal 
and regular manner. I have already stated 
that no formal order for recording the 


(I) 13 IA 134; 9 A 191; 4 Sar. 741; 10 Ind, Jur. 


1. . 
(12) 15 PL T 103; 143 Ind, Oas, 947; AI R194 
Pat, 229; 13 Pat, 165;6 R P 516, zie 
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compromise: was passed on May 28, 1930. 
The: learned Subordinate Judge has held 
it to be a purely- clerical mistake and 
has inserted under that date a formal 
order. fot ‘recording the compromise. He 
is obviously in error. The order -for re- 
cofding the compromise is not a purely 
formal matter, but is a question of sub- 
stance. In Paban Sardar v. Bhupendra | 
Nath (13) the Calcutta High Court held 
that a consent decree under O. XXIII, 
r. 3, could be passed only after there has 
been an order that the compromise be ree 
corded, This was not a mere matter of 
form as the aggrieved party had- a right 
of appeal against this order there being 
no appeal against a decree passed on 
compromise. This view has been adopted 
in this Court in the case of Sabitri Tha- 
kurain v. F. A. Savi (14). The observations 
of the Judicial Committee in tho case of 
Hemanta Kumari Debi v. Midnapore Za- 
mindari (15) support the view that recording 
of the compromise is essential. >. 

Before the Code of 1908 came into force 
there was some doubt whether the Oourt 
could record a compromise. which was- 
later on repudiated. Now it has been 
made clear that the Court is to. be.satis- 
fied on proof that the suit has been ad- 
justed by a lawful agreement thereby : 
indicating that if the comproniise be dis- 
puted evidence has to be taken about 
the lawful adjustment of the suit: ‘in 
other words, the Legislature provided an 
intermediate stage’ of inquiry before a 
compromise can be recorded and then the 
decree is to follow so far as the adjust- 
ment is within the scope of the suit. On 
May 28, the Court did not apply its mind 
to the compromise. The original compro- 
mise was filed on June 6, 1928. It was. 
then repudiated, and an inquiry was being 
held. Before it could be completed the 
repudiation was withdrawn by the appel- 
lant on February 28, 1930. The order 
clearly shows that the Court did not. 
satisfy itself about the lawfulness of the 
compromise. No doubt, no particular form 
of order for recording a compromise 1s 
necessary so long as the order indicates 
that the Court applied its mind to the 
compromise and held it to be lawful and 
recorded it. It isclear that this was not done 


3 85; 33 Ind. Oas. 769. 
0 coe 103: 105 Ind. Cas. 271; A I R 1927 Pat, 


53 Ind. Gaas ee 7 l 
LJ 1117;24 0 WN 177; (19 3; 27 

Lv 42; 11 LW 301; 46 I A 240; 31 OL Jd 298; 22 

Bom, L R 488 (P O} : . 


in this case, because the decree was ordered 
tobe passed not only according to the 
petition filed on June 6, 1928, but also on 
the petition filed on February „28, 1930, 
which allowed the plaintiff more interest 
than was permissible under s..6 of -Regu-- 
lation III of-1872.. In, my ‘opinion, there- 
fore; the decree ‘was irregularly -passed 
` and such’ a decree can be set aside on an 
application under s. 151 of the Code. of 
Givil Procedure, as was held in the case of 
Sabitri Thakurain v. F. A. Savi (14) already 
referred to, though in that case there was 
also a finding that fraud was practised 
upon. the Court. ` . 
= The effect of my finding therefore is that 
the pétition of compromise was. not legally 
disposed of on Febraary 28, 1930, and the 
case rémained pending till the order under 
appeal was passed by the lower Court on 
August 29, 1931.. Though the learned 
Subordinate Judge has inserted an order 
for recording the compromise under date 
February 28,:1928, it did not become an. 


dider of that date. The order for recording ` 


of the compromise was in fact passed on 
’ August 29, 1930, and it is that order which: 
is under-appeal. i 
- Now’ the- appellant's objections to the 
. ‘recording of the compromise, as I have 
- Stated, are two, First that the compromise 
was obtained from her by fraud, and 
secondly, that it contravenes the provisions 
of: 66 of Regulation III of 1872 in res- 
pečt- of interest. The fraud alleged is said 
to have been practised upon her on two 
different occasions, first, when she was 
-askéd to sign the original petition of com- 
promise, dated May 27,1928, which was 
filed‘on June 6, 1928, and again when she 
was madeto withdraw her objection to that 
compromise by the petition, dated Janu- 
ary 25, 1930, which was -filed on Feb- 
ruary 28, 1930. 
~In:her application under s. 151 she al- 
leged'in-respect of the first fraud that her 
am-mukhiar, Munshi Sambhu Nath Sahay. 
(now dead) informed her that the mortgage 
was actually. executed by her husband and’ 
that the account papers of the estate were 
examined and it was found that more than . 
one lakh of rupees was advanced in cash 
and that the plaintifis were entitled’ to 
RBs. . 2,00,000 and as only Rs. ` 65,068-7-3 
was paid towards the debt, the plaintifis 
were entitled ‘to Rs. 1,34;931-8-9.. It was 
on this assurance that ehe signed the peti- 
tion‘ on May 25,1928. Later on she learnt 
that: Her co:widows had filed an application 
in Court to the effect that the compromise -~ 
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be not accepted and that the plaintiffs be 
called upon to prove their case she became 
suspicious and withdrew her compromise. 
The plaintifs, however, ‘obtained: from her 
the withdrawal of objection on the promise 
that they would withdraw their claim of 
sabout: Rs. 20,000 which they had put for” 
ward before the Probate Court and which 
was disallowed by it and in respect of 
which an’ appeal was pending in the High. 
Oourt. This the plaintiffs did not do. In- 
Her application withdrawing the compro-. 
mise filed on September 4, 1928, she has. not: 
stated that she had signed the petition 
of compromise on the assurance -of the` 
mukhtar-am, Sambhu Nath Sahay, and had 
pleaded that her amlas were ignorant of 
the real state of affairs and she signed the 
petition of compromise under a mistaken 
belief that the plaintiff's claim was -cor- 
rect. As a matter of fact when an inquiry 
relating to the compromise was pending, 
she examined this very Sambhu Nath Sahay 
as a witness on her behalf, whose evidence 
was tothe effect that the lady signed the. 
petition in ignorance of her legal rights; 
but now as Sambhu Nath Sahay is dead she 
has thrown the entire blame upon him, The 
learned Subordinate Judge has rightly held’ 
that there is absolutely no evidence to show’ 
that the original petition of compromise was 
obtained from the appellant by any mis- 
representation or fraud. The lady has not 
offered her own evidence. In the present’ 
inquiry ‘the only witness examined in 
respect of the compromise is Gajadhar 
Prasad Das, who says that in his presence’ 
Sambhu Nath Sahay told the appellant: 
that Rs. 1,00,0C0, was borrowed from the* 
plaintiffs and that Rs. 2,00,C00 was payable. | 
It is impossible to believe this story as this 
is contrary to the recitations in the bond 
itself and the story is an after-thought,- 
because Sambhu Nath Sahay is now dead.’ 
The petition of compromise is signed not 
only by the lady herself but by also Babu’ 
Bideshwari Prasad, Pleader, who certified- 
that the petition was read over and 
explained to the Thakurain in his presence.’ 
It was read :over in tbe presence of' 
Mr. N. ©. Ganguly, Advocate, who has’ 
signed it. The petition is also signed by- 
Mr. Curtis, the manager ofthe estate. It 
is admitted by Haneshwar Sircar, witness ' 
for the appellant that Babu Nobind~ 
Ohandra Ganguly is a senior Vakil of the. 
Bhagalpur Bar and was and is still a 
‘Vakil for the Lakshmipore estate. I need | 
not. dwell upon, this topic. As has been 


tightly pointed out by the learned :Sub- į 


i 
zo p: 128 
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ordinate Judge, there is absolutely no 
evidence worth the name to show that the 
lady was defrauded when she agreed to 
compromise, the case on the terms men- 
tioned in the petition, dated May 27, 1928. 
This is sufficient. to dispose of this 


part of the case, as it is that petition on ` 


the basis of which the decree has been 
passed. It is not necessary to examine her 
allegations about the circumstances under 
which the appellant withdrew her objection 
to the compromise later on. The plaintiffs 
are entitled to have the suit devided on the 
basis of the compromise, dated May 27, 
1928, ifit is lawful. Apart from this, as 
I have said, the only allegation being that 
she was wrongly informed about the amount 
actually advanced by the plaintiff, the 
matter is of importance as I propose to 
order an inquiry about the amount which 
was actually advanced by the plaintiffs. 
" Next comes the allegation of the appel- 
lant about the fraud said to have been 
practised upon her when she was made to 
sign the petition of withdrawal, dated 
January 25, 1930, filed on February 428, 
1930. Here also the learned Subordinate 
Judge has rightly declined to accept her 
story. Ihave already. stated that the lady 
has not offered her owa evidence. The 
only witness in this respect 1s Hanseshwar 
Sircar, and the learned Subordinate Judge 
has rightly discarded his evidence. Had 
it been agreed that the plaintiffs would 
withdraw their claim for Rs, 20,000, under 
the two rukkas, the fact, as has been pointed 
out by the learned Subordinate Judge, 
must have been mentioned in the petition 
of compromise. I, therefore, in agreement 
with the learned Subordinate Judge hold 
that no fraud was practised upon the lady 
in obtaining either the petition of com- 
promise, dated May 27, 1928, or the petition 
of withdrawal of objection, duted January 
25, 1930. In fact, this part of the case was 
not seriously pressed before us. i 
The next question is whether the com- 
promise is lawful, In my opinion the 
learned Subordinate Judge- has aot 
appreciated the objection. He has dis- 
cussed that the law in this respecs was 
well-known to the lady and her advisers 
and that she compromised the case with 
full knowledge of her rights. He has also 
referred to the fact that some inquiry was 
held in respect of the lawfulness of the 
compromise on the appellant’s objection 
to the compromise filed on September 4, 
1928. The tinding of the learned Subor- 
dinate Judge is not very clear aid, in my 
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opinion, he has not appreciated the point. 
No inquiry in this respect was made when 
the -decree was passed on February 28, 
1930. Before the inquiry could be com- 
pleted the appellant withdrew her objec- 
tion, and then-a decree was: drawn up. 
Section 6 of Regulation JIL of 1872 runs 
thus:— ar 

“all Courts having jurisdiction in the Santal 

Parganas shall observe the following rules relating to 
usury, namely :— rane i 

(a) interest on any debt or liability for a period 
exceeding one year shall not be decreed at a 
higher rate than two per cent. per mensem, 
notwithstanding any agreement to the con- 
trary, and no compound interest arising from 
any intermediate adjustment of account 
shall be decreed : 

(b) the total interest decreed on any loan or debt 
shall never exceed one-fourth of the prin- 
cipal sum,.ifthe period be not more than 
one year, and shall not in any other case 
exceed the principal of the original debt or 
loan. 


Explanation :—The expression “ intermediate ad- 
justment of account” incl. (a) of this section means 
any adjustment of account which is not final, and 
includes the renewal of an existing claim by bond, 
decree or otherwise then, without the passing of 
fresh consideration, the original claim is increased by 
such renewal. i 

Illustration :—A bond is given for Rs. 75, of which 
Rs. 25, are interest. Unless the obligee can prove to 
the satisfaction of the Court that he gave such con- 
sideration for the bond as rendered the transaction 
fair and equitable, of the Rs, 75, Rs. 50, only will 
bear interest and the limit of the claim on the bond 
will be Rs. 100.” ° 


In Maha Prasad Singh v. Kamani Mohan 
Singh (16), Lord Moulton observed that: 

“any Court dealing with the subject-matter of the 
suit would be bound to give tull torce and efect to 
the provisions of 8. 6 ot Kegulation lit of 1.8/2 
relating to usury, and, therefore, refuse to decree 
any compound interest arising trom any mtermediate 
adjustment of mterest, or & total amount of interest 
exceeding the principal of the origiual debt or loan, 
'l'nis provision of B. 6, was not one of procedure, 
but ot substance, and so far as the Court having 
jurisdiction within the Xantal Parganas are con- 
cerned, 1t places all coniractual stipulations as tu 
compound ınterest m a position of non-enforceabil- 
ity, and limits statutabiy the total interest which can 
be decreed on a loan or debt.” a 


jt 1g not necessary to consider whether 
the observation is obiter dicta as the suit, 
was dismissed on the ground that ae Court 
hau no jurisdiction to entertain it by, 
virtue of s. 5 ot Kegulation LlLl ot lo7z. The 
same view has been taken by tnis Court in 
Hari Prasad Singh v. Surendra Mohan Sintia, 


` 6) a2 U 116; 25 Ind, Cas, 431; 18 0 W N 994; 1o’ 
MULT 105; dsu4) MW N 5v5; 4 L.W 619; 200 L 
J zal, 27 M L J,499; 16 Bom, L R Bz U Oa f 
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(17). In my opinion the mandatory provisions 
of s. 6 of the Regulation cannot be evaded 
and the Courts are not empowered to pass 
a decree even on compromise which allows 
Interest in its contravention. This aspect 
of the question was entirely ignored by the 
learned Subordinate Judge. In spite of 
the compromise and consent of the defend- 
ant he ought to have examined the tran- 
saction from its very inception and deter- 
mined whether or not the defendant, was 
agreeing to suffer a decree in con- 
travention of the law. In my opinion, 
i. 6 has been enacted on the grounds of 
public policy to protect the, people of 
the Santal Parganas from their own im- 
provident acts. The very object will be 
defeated if money-lenders can persuade the 
debtors by agreeing to a decree and there- 
by get more interest than they would have 
got on contest. Jam fully conscious of the 
fact that the view which I am taking will 
in some cases mean the trial of the suit 
in spite of the fact. thatthe defendant 
has.compromised. ‘This will be the practi- 
cal result of the order which I propose to 
pass, but in my opinion s. 6 of the Regula- 
tion as interpreted by their Lordships of 
the Judicial Committee and by this Court 
leaves no option inthe matter. As I pro- 
pose to remand the case J refrainfrom ex- 
pressing any opinion upon the merits, but 
I shall showina general way that the matter 
requires investigation anda decree cannot 
be passed for the sum agreed to by the 
defendant unless the Court ‘is satisfied 
that the amount is legally recoverable by 
the plaintiffs and that it is not in contraven- 
tion ofs.6of Regulation III of 1872, 

Mr. Das ‘appearing on behalf of the 
respondents has contended that s. 6 of 
Regulation III of 1872 does not stand in the 
way of a debtor admitting the amount of 
principle advanced andin this case the 
lady has admitted that Rs. 1,00,000 was 
advanced to her husband and on that ad- 
mission the decree did not contravene s. 6 
of the Regulation. Inmy opinion, . this 
contention cannot be accepted in the face of 
the mortgage deed itself. The mortgage 
deed clearly shows that nothing in cash 
was advanced by the plaintiffs when it was 
executed. It was taken from the Thakur 
after an adjustment was made of the out- 
standing dues of the plaintiffs from 
him. aoe me > 

According to the mortgage deed the 
amount due .to the plaintiffs from the 
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Thakur on that date stood as follows: 








Rs. 
(1) Under the handnotes and par- 
chas enumerated in the deed, which : 
are 18 in number, r 2,74,007-14-0 
(2) Interest on the above from their 
date up tothe date of the mort- 
gage vi z des 9,157-15-0 
Total "9,83,165-13-0 
(3) Over and above that, the bond 
mentions a further sum due on 
account of the price of cloth, etc. 10,354-14-6 
Making a total of ... 2,93,520-11-6 


Out of this sum of Rs. 2,93,520-11-6, 
Rs. 1,50,000 is mentioned as having been 
paid i in cash out ofthe loan which the 
Thakur took from Rai Shivashankar Sahay 
Bahadur and Rs. 43,520-11-6 was promised 
to be paid by other means. (We are 
not concerned with this amount. Presum- 
ably it was somehow or other satisfied). -The 
mortgage was, therefore, for the balance, 
i. e., Rs. 1,00, 000. Outofthe rukkas men- 
tioned in the mortgage deed there is one 
dated “Asin 25, 1318, for Rs. 1,36,259-8-6. 
This rukka itself, however, was given on 
adjustment of the account of a number of 
previous rukkas mentioned in it. The 
learned Advocate for the appellant has 
given us a statement (copies supplied to 
the respondents), showing that the dues 
under the previous rukkas, ete., come to 
Rs. 1,14,667-13-3. How this amount became 
Rs. 1,36, 259-8-6 is not at all clear. It is 
suggested that it was interest due on the 
previous rukkas from their respective dates 
up tothe date of the rukka, namely, Asin 
25, 1318; but it is not clear from the 
rukka itself. At any rate, it seems that 
there was an adjustment of account on 
Asin 25, 1318. Inthat case under s.6 of 
the Regulation no interest was payable in 
respect of the interest portion of Rs, 1,386,259 
and this will perhaps reduce the interest 
on this rukka which is mentioned as 
Rs. 6,358-12-3. It may be that on calcula- 
tion the principal sum due onthe date of 
the mortgage deed may be less than 
Rs. 1,00,00U. Materials are not before us 
on which to come to any conclusion and 
decide the issue about the lawfulness of 
the compromise. As I have said, the learn- 
ed Subordinate Judge has not considered 
this’ aspect of the question, namely, 
that a decree on compromise cannot be 
in contravention of s. 6 of Regulation III of 
1872, and for deciding the lawfulness of 
the compromise ‘the entire transaction hag 
to be examined and accounts made up. 
The figures which I have given above are 
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as they appear from the mortgage deed 
and, the statemént supplied by the learned 
Advocate of the appellant. They have to 
be verified and calculations made accord- 
ingly. In my opinion, therefore, the case 
must be remanded for a determination of 
lawfulness of the compromise. 

The result is that Civil Revision No, 635 
of 1931 is rejected with costs; hearing fee 
four gold mohurs. 

The caseis referred to the lower Court 
under O. XLI, r. 25, for trying the issue 
about the lawfulness of the compromise, 
namely, whether or not the compromise 
contravenes the provisions of.s. 6 of 
Regulation III of 1872. In order to do so 
it will be necessary for the lower Court to 
ascertain the principal sum advanced and 
interest thereon according to law up to the 
date of the mortgage and then after giving 
credit for the amount paid find out the sum 
due for which the mortgage is lawful and 
then to find out the sum due up to the date 
of the suit after crediting the various sums 
paid. The principle to be followed has 
been laid down in the observation of Lord 
Moulton and by this Court in the cases 
already referred to. The parties will be 
at liberty to adduce such evidence as may 
be necessary. ‘The appellant (defendant 
first party) will not, however, be allowed 
to question the genuineness of the mortgage 
deed nor of the documents which have 
already been exhibited in the case. The 
lower Court will transmit to this Court the 
evidence taken and its findings on the issue 
jn question within three months from the day 
the record is received in the Court below. 

The appeal will remain pending in this 
Court, and will come up for final hearing 
on receipt of the findings of the lower 
Court. Let the record be sent down at 
once. l 

Varma, J.—I agree. 


b. Revision rejected. 
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Power conferred by s. 53—Nature of—Ante-jagir 
tenant, if can be ejected — Construction by tenant— 
Jagirdar, if entitled only to damages—Compensation 
—Waste—Tests to seerfact is one of waste— 
Character of holding changed — Landlord's interest, 
if imperilled—Jagirdar—Status of,in relation to 
gupertor tenants, if that of landlord. 

Saction 58 of the Berar Land Revenue Code, 1928, 
cannot in terms apply to a tenant in a jagir village. 
There isnothingin the Berar Land Revenue Code to 
preclude an ante-alienation tenant ora tenant of 
antiquity from using his land for any purpose he 
chooses. 

Saction 58 has nothing to do with the capacity of 
the Deputy Commissioner (representing the Orown) 
as the landlord but confers upon him certain power 
as an administrative officer in the interests of public 
health, safety and convenience, In other words, the 
powerconferred by s. 58 is administrative and is 
distinguishable from the right which, under the 
Common Law, inheres in the lessors, 


Under s,72 (2), Berar Land Revenue Code an ante- 
jagir tenant cannot be ejected from his holding 
by his landlord as such forany cause. Oonsequently 
even if the jagirdar is assumed to stand in the 
position ofa lessor, heis entitled only to claim 
damages when the ante-jagir tenant has madea 
construction in part of the land. 

It is permissible even for an occupant of unalienated 
land under s. 57of the Berar Land Revenue Ode to 
erect farm buildings, which, as explained in the 
section, includes a dwelling house inhabited by the 
occupant, his dependants or servants, Whether the 
act of building on theagricultural land amounts toa 
waste or not has to be determined ona consideration 
of various relevant facts such as the ratio of the 
extent diverted to the’whole area of the land, the 
personal needs of the holder of the land and his 
standard of living, irrespective of the amount that is 
spent on the building. Where therefore, only 2/489ths 
portion of the holding is covered by the building 
constructed by the ante-jagir tenant and there is 
nothing to show thatit is calculated to impair 
materially the value of the land or render it unfit 
for the purposes of tenancy, the act of the tenant 
cannot be said to amount to waste. Further as the 
rent of an ante-jagir tenant is fixed and invariable 
whether the holding is cultivated or not, it cannot 
be said that the landlord's interest is imperilled 
or the character of the holding is changed. 


§.0. A. against the decree of the Third 
Additional District Judge, Amraoti, in 
Civil Appeal No. 9 of 1931, dated October 6, 
1931, arising out of Civil Suit No. 163 of 
1930, in the Court of the Additional Sub- 
ordinate Judge, ‘Second Class, Amraoti, 
dated November 23, 1931. 

Messrs. J.-R. Mudholkar and T. L, 
Sheode, for the Appellant. =- 

Messrs. M. B. Kinkhede, R. B. and D. K. 
Amin, for the Respondent. 


Judgment.—This Second Appeal arises 
out of a suit instituted by the appellant 
jagirdar against the respondent, an ante- 
jagir tenant, for a mandatory injunction 
to demolish a building constructed in 
Survey No.3. The Court of fitst instance 
held that the respondent was not entitled 
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to divert apart of the land, although 
small, to non-agricultural purposes with- 
out the permission of the jagirdar, the 
appellant, and that he had rendered him- 
self to the penalty prescribed ins. 58of 
the Berar Land Revenue Code, and it 
consequently direcled the respondent to 
pay Rs.100 as penalty and Rs. 24 an- 
nually from the date of the suit for use 
and occupation of the land for non-agri- 
cultural purposes. The lower Appellate 
Court found that the area which was 
covered by the building only measured 2 
gunthas out of 12 acres 9 gunthas, the total 
‘area of the field, and that the diversion 
of that area did not contravene any 
provision of law or principle governing 
the relations of the parties as landlord and 
tenant. It, therefore, dismissed the suit. 
‘This appeal has, therefore, been filed by 
the plaintiff. 
On behalf of the appellant it is urged 
that asa jagirdar he must be deemed to 
‘stand in the shoes of the Crown which 
granted the jagir and consequently entitled 
.to enforce the penalty prescribed in s. 58 
of the Berar Land Revenue Code, 1928. 
Section 58 of the Berar Land Revenue 
Code applies to an occupant of land with- 
_in the meaning of that term as defined in 
s. 2 (4), namely, the holder of an unalie- 
nated land. An ante-jagir tenant is a holder 
of land but not an occupant in the strict 
sense of the term. His position would be 
that of an occupant if only survey settle- 
ment has been introduced in the jagir 
under s. 221 of the Code of 1896. It is 
therefore, obvious that s. 58 of the Berar 
-~ Land Revenue Code, 1928, cannot in terms 
apply to a tenant in a jagir village. There 
is nothing in the Berar Land Revenue 
.Code to preclude an ante-alienation tenant 
ora tenant of antiquity from using his 
land for any purpose he chooses. 
But it is contended that although s. 58, 
» may not -textually apply, the principle 
underlying that section can reasonably be 
extended toa tenantof land in a jagir vil- 
. lage. In view of the contention that the 
relation between the jagirdar and the 
: tenant, who in the present case is an 
ante-jagir tenant, is that of a landlord 
. and tenant, it is necessary to see whether 
the power conferred on the Deputy Com- 
missioner by s.58 of Berar Land Revenue 
Code is so conferred in contemplation of 
. his being the landlord. Sub-s. 2 of that 
section makes it perfectly clear that diver- 
sion of agricultural land to non-agricul- 


tural purposes can be refused only on the 
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ground that it is likely to cause a public 
nuisance. Sub-s. 3 which provides that - 
only such conditions as would secure pub- 
lic health, safety or convenience may be 
imposed on the diversion, also indicates 


-that the objection is not directed against 


the diversion itself but such user as would 
result in prejudicially affectiug public 
health, safety or convenience. Under sub- 
s.4 all that the Deputy Commissioner can 
do, inthe event of the land being diverted 
without previous notice to him, is to im- 
pose a penalty not exceeding Rs. 100. The 
prescription of the highest limit of the 
penalty unmistakably shows that the penal- 
ty isnot in the nature of damages which 
the landlord is entitled to levy in case 
the tenant commits waste, but is intended 
to be a fine for failure to give notice. 
If an occupant of the agricultural land 
measuring, for example, 20 acres, diverts 
the entire area by dividing it into build- 
ing sites, it would be absurd to imagine 
that it is fair to the landlord to award him 
damages not exceeding Rs.100. Section 58 
-has nothing to do with the capacity of 
the Deputy Commissioner (representing the 
Crown) as the landlord but confers upon 
him certain power as an Administrative 
Officer in the intereste of public health, 
safety and convenience. In other words, 
the power conferred by s. 58, is adminis- 
trative and is distinguishable from the 
right which, under the Common Law, in- 
heres in the lessor. 

Appeal is made to s. 108-B, cls. (0) and 
(p) of the Transfer of Property Act. That 
Act declaredly has no application to agri- 
cultural leases. Section 108, Transfer of 
Property Act, itself does not state what 
would happen if the lessee commits a 
breach of the terms of the lease by divert- 
ing the land to different uses. Under 
s. 111 of the Transfer of Property Act the 
lessor is entitled to re-enter only when the 
lessee breaks an express condition which 
provides that on breach thereof the Jease 
would terminate. There is no such express 
condition alleged in the present case nor 
could such contention be entertained in 
view of sub-s. 2 to s. 72 of the Berar 
Land Revenue Code which definitely lays 
down that the ante-jagir tenant shall not 
be rejected from his holding by his land- 
lord as such for any cause. It would, 
therefore, appear that the jagirdar, as- 
suming that he stands in the position of 
a lessor, would only be entitled to claim 
damages. ; 

In this appeal the appellant confines 
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his relief only to damages. The question 
is whether there has been any injury to 
the reversion. In the absence of any spe- 
cific provision of law governing the case 
it falls to be determined on the principles 
of the Common Law of England: See 
Periyanan Chetty v. Govind Rao (1). The 
diversion is nothing but what is in legal 
terminology known as waste. Waste is of 
two kinds, voluntary or permissive. Volun- 
tary waste implies the doing of some act 
which tends to the destruction of the 
“premises, as by pulling down houses, or 
removing the fixtures, and permissive 
waste implies an omission whereby damage 
results -to the premises, where, for instance, 


houses are suffered to fall into decay, but’ 


there are cases of what are technically 
waste which arises from acts that improve 
the land, although strictly speaking they 
‘violate the conditions of the lease. They 
are known as acis of meliorating waste, 
„and in such cases the Court will’ neither 
interfere torestrain by injunction, nor re- 
gard them as a ground of forfeiture, or 
damages : See Halsbury’s Laws of Eng- 
land, Vol. 18, pages 496 and 497. 

But I am not disposed to regard the 
respondent's act as amounting to waste 
in the circumstances of the case. The 
entire area of the field is 12 acres and 
9 gunthas, out of which only 2 gunthas have 
been found to have been occupied by the 
building. It is permissible even for an 
occupant of unalienated land under 
s. 57 of the Berar Land Revenue Code 
to erect farm buildings, which, as explain- 
ed in the section, includes a dwelling 
house inhabited by the occupant, his de- 
pendants or servants. Whether the act 
-of building on the agricultural land amounts 
to a waste or not has to be determined 
on a consideration of various relevant 
facts such as the ratio of the extent 
diverted to the whole area of the land, 
the personal needs of the holder of the 
land and his standard of living, irrespective 
of the amount that is spent onthe build- 
ing. In the present case only 2/489ths 
portion of the holding is covered by the 
building, and there is nothing to show that 
it is calculated to impair materially the 
value of the land or render it unfit for 
the purposes of tenancy. Nor does the fact 
that the respondent has another house not 
very distant from the site in question mat- 
erially affect the issue. i 


(1) 62 ML J496 at p 510; 137 Ind. Oas. 487; 35 LW 
191; (1931) M W N 1287; AI R 1932 Mad. 328; Ind. 
Rul, (1932) Mad. 402. ' 
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If at all there has been any alteration 
in the holding, that has positively improved 
its value and is calcula‘ed to enhance the 
jagirdar's security for his rent. In-any case, 
since the rent of an ante-jagir tenant is 
fixed and invariable, whether the holding 
is cultivated or not, it cannot be said that 
the landlord's interest is imperilled or the 
character of the holding is changed. ` 

For the purposes of discussion I have 
throughout assumed that a Jagirdar stands 
in the position of a landlord in relation to 
the ante-jagir tenant. Under the Berar 
Land Revenue Code of 1896, an ante-jagir 
tenant wasaninferior holder but under 
the Code of 1928, his position is only that 
of atenant. Whether the jagirdar is re- 
garded as an assignee of the land revenue 
or a grantee of the ownership of the soil, 
his position in relation to the superior 
classes of tenants ina jagir village must 
be considered to be that ofa landlord. 

The result is that the appeal stands dis- 
missed with costs. aaa 

N. Appeal dismissed. . 
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BRAHAMDEO SAO—APPELLAN 
; versus ; i 
HARO SINGH anp otagRs— ~ à: 
RESPONDENTS S - 

Specific Relief Act(I of 1877), s. 27 (b)—Specific 
enforcement of contract against subsequent purchaser 
—Essentials to be satisfied—Contract, when can be 
enforced against minor's guardian—Interpretation of 
Statutes—Part of Act cannot be treated as meaning- 
less - Registration Act (XVI of 1908), s.49—Agree- 
ment for sale containing receipt clause-—A dmissibili- 
ty. 

"in order that the performance of a contract be 
specifically enforced as against the subsequent pur- 
chaser, if must be shown that he had notice of the 
previous contract and also that the contract is 
valid. Abdul Hag v. Mohammad Yehia. Khan (1), 
not followed. - i 2 

Where the guardian or manager enters into a 
contract for sale of immovable property on behalf 
of the minor, and the legal necessity for such sale 
has been proved, the contract can be specifically 
enforced. Abdul Haq v. Mohammad Yehia . Khan 
(1), not followed, Ram Chandra v. Dhano (7), refers 
réd to. [p. 329, col, 2] 

One canon of construction of statutes-is ‘that an 
Act or part of an Act cannot be ignored or treated as 
being meaningless ; it must be construed as having 
some operative result. [p. 331, col. `) ] eee 

Where the document is a contract for sale merely 
and not a conveyance, it does not come within the 
mischief of s, 49, Registration Act, by reason of thé 
fact that there is a receipt clause contained in thé 
document. [p. 331, col. 2,] ey re 

- [Case-law discussed.] > ; 
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-the minor or not it is now 
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C. A. from appellate decree of the 
Sub-Judge, Second Court, Gaya, dated 
April 12, 1932. 

Messrs. Baldeo Sahay Chaudhury and 
Mathura Prasad, for the Appellants. 

Mr. Satya Sundar Basu, for the Respond- 
ents. 

Judgment.—This isan appeal from the 
decision of the Subordinate Judge of Gaya 
who decreed an action for specific 
performance against the original vendor 
and the subsequent purchaser who were 
defendants in the action. Those are the 
only facts which it is necessary to mention 
in order to appreciate the points which 
have been argued in this appeal. There 
were five points raised, but three of them 
are not seriously pressed and, indeed if 
they were, it would be sufficient for me 
to say that there was nosubstance inthem. 
But the first two points argued are both 
interesting and of some difficulty. 

The first question is whether specific 
performance can in any event be got 
against the first defendant as he wasa 
minor at the time the contract was entered 
into in his behalf by his natural guardian. 
It is not seriously disputed in the first 
instance that the contract was for legal 
necessity, and it is on that ground that 
Mr. Baldeo Sahay on behalf of the appel- 
lants desired to some extent to distinguish 
the case from the leading  authorites on 
the point. Itis necessary to mention this 
point as regards defendant No. 1, be- 
cause atone time during the course of 
the argument it was contended that whe- 
ther the contract was enforceable against 
enforceable 
against the subsequent purchaser with 
notice, who is now in possession. ButI 
do not think that that argument can be 
supported. The same point was raised and 
in the same form in the case of 
Abdul Haq v. Mohammad Yehia Khan (1) 
where Das, J., as he then was, deals with 
the question in these words: 

“The operation of s. 27 (b), Specific Relief Act, is 
confined to cases where the contracts are in the first 
instance enforceable as against the partiesto the 
contract.” Phe hee 


With that view of the law I agree, 
In other words, it is by statute that you 
can bring in the subsequent purchaser, 
and that his liability depends in the 
first instance upon the validity of the 
contract of which it is alleged he had 
notice, and which notice it ig. necessary 


(1) 78 Ind, Oas. 483; A IR 1994 Pp . 81: 
553; 2 Pat, L R 181, at. 8l; 4 PL T 
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to prove in order to establish his liability. 
But although I am in favour of that 
branch of the argument, there still re- 
mains the question of whether a contract 
for sale of land is enforceable against a 
minor. To state the proposition broadly, 
that is to say, that a contracton behalf 
ofa minor can in no way be enforced, 
would be stating a proposition which 
obviously cannot be supported in its 
entirety. The leading case of Hunoo- 
manpersaud Pandayv. Babooee Munraj 
Koonweree (2) prevents the assertion of 
such a proposition. It is quite clear in 
one form‘or another that contract on 
behalfof an infant forthe benefit of his 
estate or for legal necessity is enforceable. 
Now the leading case with regard to 
the matter is that of Mir Sarwarjan v. 
Fakhruddin Mahomed (3). This was a case 
of purchase of a certain immovable pro- 
perty by a guardian on behalf of the 
minor, and Lord Macnaghten, delivering 
the opinion of their Lordships of the 
Judicial Committee, dealt with the matter 
in one broad statement. He said referring 
to their Lordships of the Privy Council: 
“They are, however, of opinion that it is not 
within the competence of a manager of a minor's 
estate or within the competence of a guardian of 
a minor to bind the minor or the minor's estate 
by Fe contract for the purchase of immovable pro- 
eriy. 
r Tt is said on the one hand that their 
Lordships’ opinion thus expressed must 
be confined to those cases to which it 
particularly refers that is to say, to a 
contract for the purchase of property. If 
Imay say so with respect. the proposition 
as laid down by Lord Macnaghten can 
be readily understood, if for no other 
reason, for the reason that it would be 
difficult to show that a contract for the 
purchase of property would be for the 
benefit ot the estate or for legal necessity. 
But in Abdul Haq v. Mohammad Yehia 
Khan (1) Das, J., held that there was no dis- 
tinction between a contract forsale and 
a contract for purchase. Had Foster, J., 
who wasa party to that case decided 
the case on the same grounds and forthe 
same reasons as those expressed by Das, J., 
this point so far asI am concerned, would 
te concluded. But the fact is that Foster, J., 
expressed his own views with regard to 
the case in general and came to his own 
(2) 6 MI A393; 18 W R 8in; 2 Suther 29; 1 Sar 
552(P Q). 
(3) 13 Ind. Cas. 331; 39 O 232; 39I A 1; 16 


W N74: (1912) M WN 22; 9 A LJ 33; 15 


(8) 

OLJ 
69; 14 Bom. LR5; 21M L J 1156;11M LT 8 
PO. 


r 
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conclusion as regards the fate of the appeal 
then -before them, on entirely different 
grounds. Therefore the expression of the 
opinion of Das, J., although it must be 
given great weight, is not binding on me 
and I am left to decide the question with- 
out the assistance of authority. 

It comes to this. What is the distinction 
that is to be drawn and where is the 
line of difference ? It cannot be said that 
all contracts by infants through guardians 
on their behalf were unenforceable for the 
reasons which I have just stated. In the 
Calcutta High Court in the case of Srinath 
Bhattacharyya v. Jotindra Mohan Chatterji 
(1) Greaves, J., appears to hold the view 
that although a contract may in some 
instances be a valid contract, yet specific 
performance cannot be obtained where 
the defendant is a minor. I have 
therefore to decide incidentally the ques- 
tion of whether it isa mere matter of 
the relief which determines the point or 
whether it is the validity of the contract 
using the word “validity” in the widest 
sense. On behalf of the appellants one cf 
the cases relied upon was the case of 
Swarath, Ram-Ram Saran .v. Ram Ballabh 
(5) where it was decided that a guardian 
cannot enter into a contract creating a per- 
sonal liability on the part of the infant. 
But that again does not support the appel- 
lants nor does it decide the point that 
comes up for consideration in this case 
for the reason thatin that case there was 
no suggestion that the contract was in any 
sense binding upon the minor as being a 
contract for legal necessity. Now to state 
the position in the form of questions: Does 
the decision of their Lordships of the Privy 
Councilin the leading case decide that no 
contract is enforceable against a minor, 
that isto say, a contract entered into by 
his guardian or by his manager; secondly, 
is there a distinction between contracts for 
sale or purchase of land and that of a cov- 
veyance? Answering the question it seems 

„to me quite clear that there can be no 
distinction between a contract fcr sale or 
purchase of Jand and a conveyance. That 
cannot be a point of difference. A contract 
was not enforceable on the grounds stated 
py their Lordships of the Judicial Commit- 
tee in the leading case, that is to say, on 
the ground of mutuality or the lack of 
mutuality. The mere fact that a convey- 


` (4) 89 Ind. Cas. 892; A IR 1926 Cal. 445; 300 W 
N 263 ; 


(5) 89 Ind. Cas, 27; A IR 1925 All, 595; 47 A784; 
23 A LJ 625; L R 6 A 465 Civ. 
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ance had been given and the transaction 
completed would, in my judgment, make 
no difference. If mutuality did not exist 
at the time of the negotiation, it must be 
said that it never existed. It leads me 
therefore to the conclusion that we cannot 
distinguish the case on the ground that it 
was & case of a contract for sale of property 
in contradistinction to a conveyance, ` 
That being so, it is clear that we must 
look for an explanation of the leading 
case in some other direction. I have 
already said, and perhaps it is unnecessary 
for me to repeat the general proposition 
that a contract: entered into by the guardian 
or manager under such circumstances ag 
stated in Hunoomanpersaud Panday’s case 
(2) is binding and that seemsto me to give 
the key to the solution of the matter. 
I cannot agree that the contract is not 
enforceable solely because the form of relief 
that is to say, specific performance cannot 


-be had as against the minor. It seems to 


me that the distinction is between a con- 
tract whichis for legal necessity and one 
that is not. In this connection I should 
have referred to the leading case on the 
question of contracts of minors, Mohori 
Bibee v. Dharmodas Ghose (6), where the 
question of whether a minor’s contracts 
were merely void or voidable was, after a 
great conflict of decisions in India, finally 
set at rest in favour of the proposition that 
the contract of a minor is void.. Now I 
mention that proposition in order to'indie- 
ate what appears to lie at the root of the 
decision of the Privy Council and it cannot 
be the question, whether the contract of a 
minor was void or voidable merely. Mohori 
Bibee v. Dharmodas Ghose (6) was a case 
where there was no question of a manager 
or a guardian entering into a contract for 
sale or purchase of land for legal necessity; 
it was the minor purporting to act though 
his attorney. It was decided that by rea- 
son of the Contract Act, s. 11, and hav- 
ing regard to the provisions of s. 7, Transfer | 
of Property Act, such a contract was void. 
If the contract of an infant was void and 
the contract entered into by a guardian or 
manager in his behalf was also void, it 
seems to me the decision in Mir Sarwarjan 
v. Fakhruddin Mahomed (8) would have 
been expressed differently. But I ‘wish 
again to repeat what Į said inthe earlier 
part of my judgment that Lord Macnaghten 
confined himself tothe observation that it 
was not within the competence of the mana- 

(6) 30 O 539; 30 IA 114; 8Sar, 374; 5 Bom, LR 
421;7 CW N 441 (PO), 
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ger or guardian of a minor to enter into 
a contract for purchase of immovable pro- 
perty, thus indicating that it was not a 
. question of whether the contract was void 
‘or voidable and in that sense there was 
. question of mutuality or of whether the 
contract lacked mutuality on some other 
ground. 
~” There has been, asit will appear from 
‘the observation which I have alreacy made, 
avery wide conflict of authority in India 
with regard to the matter, and one of the 
‘latest cases is that of Ram Chandra v. 
Dhano (7) where the learned Judge points 
out that in his view some of the Courts in 
India misunderstood the leading case to 
` which I have made repeated reference and 
‘gomes to the conclusion that a contract for 
“legal necessity can be enforced. Having 
regard to the various considerations in this 
‘ease, the question that I have to determine 
_is whether this being a contract for sale of 
immovable property which was for legal 
necessity could be specifically performed. 
` As I have already pointed out, the first 
question to be determined is whether, to 
quote Lord Macnaghten, there was mutuali- 
ty. It isa matter as I say of considerable 
. difficulty; but T hold the view that the real 
` question that lies at the root of the matter, 
is whether the contract has been entered 
into by the guardian or manager in the 
“ circumstances which would establish legal 
necessity, and, as in this case it is not 
- denied, the fact being quite clear from the 
‘record of the case that legal nesessity ex- 


" isted, it seems to me that the only conclu- 


sion which I can arrive at is that on the 
first point the appellants fail and that the 
answer to the question whether the contract 
could be specifically performed must be in 


. the affirmative. : 


But there remains another question, and 
-that is the question whether the contract 
` could be used in evidence by reason of 
-non-registration. This matter again is not 
-without difficulty and arises by reason of 
-gome of the decisions relating to the point, 


` the substance of the point being whether 


the Explanation to s. 17 saves this docu- 
ment from the operation of the Registration 
Act, that is to say, whether the document 
can be used in evidence by the plaintiffs. 
- The Explanation to s. 17 is as follows: 
“A document purporting or operating to eflect a 
coutract for the sale of immovable property shall not 


be deemed to require or ever to have required re- - 


gistration by reason only of the fact that such 
document contains a recital of the payment of any 


(JAIR 1934 All, 68, 
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earnest money or of the whole or any part of th® 
purchase money.” 


In 1926 their Lordships of the Judicial 
Committee decided the case of Dayal Singh 
v. Indar Singh (8). The contract there 
contained a receipt clause. Their Lordships 
pointed out that there was an Act other 


‘than the Registration Act to be reckoned 


which the Courts in India had forgotten. 
It is somewhat irrelevant to point out that 
their Lordships of the Privy Council made 
the mistake in that case in thinking that 
the Transfer of Property Act of 1882 appli- 
ed to the particular province whence the 
case came. But that does not materially 
affect the matter, because whether the pro- 
visions of the Transfer of Property Act 
were rightly applied to the particular case 
before them or not, their decision with 
regard toa case from this province would 
certainly affect the matter, They pointed 
out that under s. 56 (6) (b), Transfer of 
Property Act, the fact that a receipt clause 
was included gave the purchaser a charge 
over the property and where there was a 
document from which a charge arose was 
registrable under the Registration Act and 
therefore came within the mischief of the 
Act, the document could not be used in 
evidence and therefore the case of the plain- 
tiff had failed. Then came the Explanation 
added by the legislature which I have read; 
then after that came the decision of their 
Lordships of the Privy Council in Skinner 
v. Skinner (9) in which the Explanation in 
s. 17, Registration Act, was entirely ignored 
and it was held that a document which upon 
a true construction is a sale deed purport- 
ing to transfer an interest in immovable 
property, is precluded by s. 49, Registra- 
tion Act, 1908, from being admitted in 
evidence in a suit for-specitic perform- 
ance. The explanation of that case 
seems to me to be one which has been 
accepted in some instances in the Indian 
High Courts. The document there was an 
out and out transfer or conveyance and 
therefore came within the mischief of s. 49. 
The view taken by some of the Oourts is 
that the Explanation added by the legislat- 
ure has been ineffective and for this reason. 

It is admitted in the first instance that 

<8) 98 Ind. Gas. 508; A IR 1926 P O 94,53 1 A 
214: 24 A LJ 807; (1926) M WN 602; 30 W N 
634; 24 L W 396; 44 OL J 97; 7P LT 661; 28 
Bom. LR 1372; 51 ML J 788; 310 W N 125; 28 
PL R10 (P O) 

(9) 119 Ind. Cas 633; AI R 1929 PO 269; 56 I 
A 363; 51 ‘A 771;6 OW N 835; 30 L W 451; (1929) 


A L J 1060; Ind. Rul, (1929) P 0337; 57 MLJ 
765: 50 O L J 487; (1929) M W N 937; 32 Bom. L 
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‘hat which creates a charge is registrable. 
Under the Transfer of Property Act, a 
charge may be created either by the 
document itself or by the operation of 
law, and under sub-s. (6) of s. 55 a person 
who has not improperly declined to 
accept delivery of the property has a 
charge forthe amount of any purchase 
money properly paid by him. Now in 
the events which have happened, it is 
said in this case that as the purchase 
price or a part of it (this is a matter of 
indifference) has been paid by the pur- 
chaser, he has a charge by operation of 
law, that is tosay, by s. 55 (6) (b). And 
whether there is any provision in the 
document . itself to that effect or not, an 
interest in the property was created, 
although it might be a mere contract 
for sale and not a conveyance, and therefore 
came within s. 49, Registration Act, and 
the plaintiffs were not entitled to adduce 
the document in evidence. That seems 
to me to disregard the Explanation of s. 17, 
and indeed I am asked to disregard it on 
the ground that the enactment of the 
legislature in this respect has no effect. 
Now one canon of construction of statutes 
is that an Act or part of an Act cannot 
be ignored or treated as being meaningless, 
it must be construed as having some 
operative result. 

It is perfectly clear that the Explana- 
tion was enacted for the purpose of dis- 
posing of the questions involved in 
Dayal Singh v. Indar Singh (8), and that 
being so, whatever may be my views as 
to the language used by the legislature, 
the only conclusion I can come to is that 
the Explanation deals specifically with those 


cases before Dayal Singh v. Indar 
Singh (8), which held that contracts did 
not come within s. 49. To put it in a 


sentence, prior to Dayal Singh v. Indar 
Singh (8) contracts as distinguished from 
conveyances were held to create interest 
inland but not to come within s. 49. 
Dayal Singh v. Indar Singh (8) has 
effectively disposed of those decisions 
by bringing in the operation ofsa. 55, 
Transfer of Property Act. The legislature 
has now by the Explanation placed the 
law in the position it was before the 
decision of their Lordships of the Judi- 
cial Committee and has the effect of pro- 
viding that a receipt clause does not of 
itself bring the case within the statute, 
It is impossible sitting here as a Judge 
to hold that the Explanation of s. 17 ia 
ineffective. The only conclusion, therefore, 
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I can come to in the circumstances of 
the case is that the document being a 


contract for sale ‘merely and nota con- 
veyance, does not come within the mischief 
of s. 49, Registration Act, by reason of 
the fact that there is a receipt clause cón- 
tained in the document. For these reasons 
it seems tome that the appeal succeeds 
and must be decreed with costs. As the 
point is a difficult one, I give the respondents 
leave to appeal under the Letters Patent. . 
D. Appeal allowed. 
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penal—Hindu Law—Damdupat— Whether applies 
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Where there is no Oourt decree but an award 
decree allowing instalments and allowing compound 
interest, the award cannot be interfered with by the 
Court unless there are grounds for setting it aside, 
After the award has been made a rule of the Court, * 
the Oourt executing the decree can grant no relief 
to the agriculturist not even by allowing further 
instalments. Hassomal Manghirsingh v. Khusiram 
Khatanmal (2) and Govindrao Narhar Pindle vy. 
Ambalal Mohanlal (3), referred to. 

There is no provision in the Dekkhan Agricultu- 
rists’ Relief Act, which empowers the Court to 
disallow compound interest in execution proceedings, 
On the contrary, in a suit on a mortgage governed 
by the Act, accounts under s. 13 of the 
Act can be taken only up to the date of the suit, 
and that thereafter the provisions of O, XXXIV, 
r. 7, Oivil Procedure Code, 1908, come into opera- 
tion. 

The mere fact that interest is made to run from 
the date of default by itself will not bring the 
clause within the purview ofa penalty. Nor would 
the agreement to pay interest at the rate of one 
Tupee per cent. per mensem render it penal. Sunder 
Mul. v. Satya Kinker Subbana (4), referred to, 

Held, that compound interest atthe rate of one 
per cent. per mensem from date of default cannot 
be said to be penal. 

Where one of the parties is a Muhammadan, the 
principle of damdupat will not apply. Even if the 
parties were Hindus, the principle of damdupat would 
not apply to interest after the date of the decree, 
Nanda Lal Roy v. Dhirendra Nath Chakravarti (6), 
referred to, cae 
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Mr. Kimatrai Bhojraj, for the Appellants. 

Mr. Kazi Khudabuz, for the Respondents. 

Judgment.—The facts giving rise to 
this Second Appeal are somewhat as 
follows: On December 15, 1912, the appli- 
cants obtained an award decree against 
the respondent for Rs. 1,500 payable 
by instalments. The decree provided for 
interest at the rate of 10 annas per cent. 
per mensem, and further provided that 
in- the event of default in payment of 
instalments interest was to run at one 
rupee per cent. per mensem from the date 
of default, The decree also gave a mort- 
gage lien to the appellants over acertain 
property belonging to therespondent. 

It appears that up to 1920 the respond- 
ent paid nothing towards the decree. On 
July 1, 1920, an adjustment was arrived 
at between the parties according to which 
the appellants gave up their claim to in- 


terest at one per cent. per mensem and 


agreed to take-a lump sum of Rs. 2,800 
which included interest at 10 annas per cent 
instead of one per cent. per mensem, They 
again allowed further instalments, and 
contemplated that interest at 10 annas per 
-cent. per mensem was torunon Rs. 2,800 
if the instalments were paid regularly, and 


that if there was default, inte- 
rest was to run at one per cent. 
per mensem upon the whole amount 


then due from the date of default. Certain 
amounts were subsequently paid by the 
respondent ; and in 1927, when the present 
execution application was filed, a sum of 
Rs, 1,261-10-2 was claimed by the appel- 
lants to be due to them calculating inte- 
rest at Re. 1 per cent. per mensem from 
the date of the default. On actually work- 
ing it out, the amount due to the appel- 
lants judgment-creditors it was found to 
be Rs. 1,144-4-0 and for this amount the 
first Court allowed execution to issue. Deal- 
ing with the request made by the respon- 
dent for further time, the first Court said : 

~ “Ag. to the judgment-debtor’s request for time for 
-payment of.ihe decretal debt, I am clearly of opi- 
nion that the same is not a bona fide one. The 
decree is over seventeen years old and the judg- 
ment-debtor has very cleverly succeeded in avoiding 
the sale of the house mortgaged for this long 
period.” : 


With regard to the objection raised by 
the respondent that the amount of interest 
claimed should be reduced as compound 
interest had been claimed, the learned 
Judge observed : 

“In my opinion, therefore, the agreement to pay 
‘interest over interest under the circumstances of 
the present case was a perfectly legal one, and 
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the assignees can, without any restriction, enforce 
it a” ` 


lb. 

In the Court of Appeal, however, the 
Judge thought that as the respondent was 
an agriculturist, he was entitled to relief 
so far as compound interest was concerned, 
and observed : 


“To allow execution for payment of compound 
interest by him would be violating one of the 
fundamental and essential provisions of the Dekkhan 
Agriculturists’ Relief Act. This is not a case of 
payment of excessive rate of interest by consent, 
that provision in the decree with respect thereto 
cannot be relieved against in execution Toceedings. 
This is essential by a case of setting asideat naught 
one of the mandatory provisions of the Dekkhan 
Agriculturists’ Relief Act. The clause in the decree 
with respect to the payment of compound interest 
is, therefore, a nullity.” ` 


He accordingly reduced the amount 
recoverable by the appellants to about 
Rs. 800 odd. It is against this order that 
the present appeal has been filed. 

Now the learned Advocate for the res- 
pondent has been unable tosatisfy us that 
there is -any provision in the Dek- 
khan Agriculturists' Relief Act which 
empowers the Court to disallow com- 
pound interest in execution proceeding. On 
the contrary, the latest ruling in Dattatra- 
ya Gopal v. Muhammad Khan Fateh Khan 
(L shows that in a suit on a mortgage 
governed by the Dekkhan Act accounts 
under s. 13 of the Act can be taken only 
up to the date of the suit, and that there- 
after the provisions of O. XXXIV, r. 7, 
Civil Procedure Code, 1908, come into ope- 
ration. In this case there was no Court 
decree but an award decree allowing ins- 
talments and allowing compound interest. 
The award could not be interfered with 
by the Court unless theré were grounds 
for setting it aside. After the award had 
been made a rule of the Court, the Court 
executing the decree could grant no relief 
to the agriculturist not even by allowing 
further instalments: Hassomal Munghir- 
sing V, Khusiram Khatanmal (2) and 
Govindrao Narhar Pindle v. Ambalal 
Mohanlal (3). It was only by consent of 
parties that further instalments were al- 
lowed and at that time this clause for pay- 
ment ofthe enhanced interest which had 
accrued due was not enforced. The res- 
pondent was able to buy forbearance of 
the appellant on certain terms, and these 
terms were that he was to continue to pay 
interest at the same rate of ten annas per 

(1) A IR 1935 Bom 122; 154 Ind, Cas. 773; 37 
Bom, LR 76:7 RB 371. 

(2) 6 S L R 209; 9 Ind. Cas 564. 


5 9 35B 310; 11 Ind. Oas. 386; 13 Bəm.L R 
52, 
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cent. per thensem on the total sum which 
was made up of principal and interest up 
to that day and that if be made default 
in payment of instalments he agreed to 
pay interest at the tate of one per cent. per 
mensem. This was an adjustment by con- 
sent of parties and if there was nothing 


in the Dekkhan Agriculturist’ Relief 
Act to prevent this adjustment 
being recorded, the only ground on 


which perhaps the respondent could claim 
relief would perhaps be on the ground 
that interest which he agreed to pay was 
in the nature of a penalty. 

Now, so far as interest was made to 
run from the date of default, that fact 
by itself would not bring the clause with- 
in the purview of a penalty. Nor would 
the agreement to pay interest at the rate 
of one rupee per cent, per mensem render 
if penal. In Sunder Mull v. Satya Kin- 
ker Suhana (4), it was held that com- 
pound interest at a moderate rate may not 
be oppressive and that similarly compound 
interest with frequent rests might also not 
be oppressive. In that case 13 per cent. 
compound interest was held not to be 
penal. 

In the case of Jiwan Lal Daga v. Nil- 
mani(5) ona mortgage was not considered 
excessive, and it was held that the rate 
of interest must vary with the risk ran by 
the creditor. 

Looking to the times during which the 
respondent was allowed to retain the 
money and the risk which the appellants 
ran innot being able to realise the full 
amount due to them; if the value of the 
mortgaged property depreciated (the res- 
pondent being an agriculturist and the 
only property on which the appellant could 
fall back upon would be the mortgaged 
property), it is difficult to see how com- 
pouud interest at the rate of oneper cent. 
per mensem from the date of default can 
besaid to be penal. It may also be 
noted that one of the parties is a Muham- 
madan;and the principle of damdupat 
does not, therefore, apply and that even if 
the parties were Hindus, the ‘principle of 
damdupat would not apply to interest after 


(4) 55I A85; AIR 1928 P O64; 108 Ind, Cas; 
337; 7 Pat, 294; 26 A LJ 361; 27 W 461; (1923) 
M W N242; 9P L T 203; 51 ML J427;5 O W 
N 400; 47 O LJ 303; 30 Bom. L R 793;32 OW 
N 657; L L T 40 Pat.1z0 (P OJ. 

(5) 551A 107; 107 Ind. Cas. 337; A I R 1928 PG 
80; 7 Pat. 305; 26A L J124; 30 Bom, L R305 
(1928) MW N 154; 54 ML J 325; 47 O ‘LJ 302; 
$2 OWN 565; 27 LW 740(P C), - a 
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the date of the decree: Nanda Lal Roy v. 
Dhirendra Nath Chakravarti (6), 
We think, under the circumstances, the 
judgment of the Appellate Judge cannot 
stand, and we accordingly set it aside 
and restore that of the first Court. The 
appellants will have their costs throughout, 
N, Appeal allowed. 


(6) 40 O 710, 21 Ind. Cas, 974. 
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Ferry — Private- ferry in India — Whether can 
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A person owning a private ferry in India cannot 
claim an exclusive right of ferry by way of monopoly. 
A person owning land on ons bank of a river can ac- 
quire a right by easement which would entitle him 
to-use the land belonging to another owner on the 
other side of the river for the purpose of embarking 
and disembarking passengers, There is, however, no 
Jaw in India which would entitle him to restrain 
competition. He cannot prevent the owner of the 
land on the other side of the river from starting 
a rival ferry which is run between lands owned by 
him on both banks of the river. In other words, thera 
is no right toa monopoly, Such an exclusive right 
ca be claimed only under a Orown grant, [p. 336, 
col, 1.J 

[Case-law considered.) 

According to the English Law an exclusive Tight of 
ferry can only be claimed by a person holding a 
grant from the Crown, The foundation of that right 
which is in the nature of a monopoly, is the obliga- 
tion undertaken by the ferryman to the public and 
in consideration of that, the Crown granis him the 
exclusive right which cannot be disturbed. In India 
algo an exclusive right of ferry in the nature of a 
monopoly can be claimed if there is a franchise.by 
the Crown. [p. 325, col. 2.] 

The franchise of a ferry is not indissolubly connecte 
ed with land, and a franchise can be given toa per- 
son independently of it. But when a right to ferry 
is acquired as an easement, then, it would bea right 
app vitaiiito lend. fp. 337, cols. 1 & 2 'a 

Right of ferry is a very 


valuable right to the 


riparian owners in India and the right is not lost ` 


because some one in the neighbourhood has been 
plying a ferry between the land of others with which 
they have no concern. [p. 339, col. 1] 

One of the essential features of a right of easement 
ig thet the person of inherence must be the owner or 
occupier of certain land for the beneficial enjoyment 
of which the right is claimed. [p. 237, col. 1] 

L, P. A.against the decision of Kendall, 
J., dated September 15, 1933. 
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Rachhpal Singh, J.—This is a Letters 
Patent Appeal by the plaintiffs against the 
decision of a learned Single Judge of this 
Court dismissing their appeal arising out 
of a suit for an injunction. 

The plaintiffs instituted a suit in the trial 

Jourt claiming an exclusive right to ferry 
across the river Sarju between two ghats. 
One of these ghats issituate on the land 
belonging to the zemindars of Bansthana 
village while the other is across the river 
on the land belonging to the zemindars 
of Mobarakpur. 

The pleintiffs came to Court on the 
allegations that they, and before them their 
ancestors, had-been plying aferry between 
the aforesaid two ghats and had thus had 
acquired an exclusive right to it as against 
every one, that the defendants had started 
a.vival ferry without any right and were 
preventing the plaintiffs from carrying on 
their trade. It may be stated here that 
the plaintiffs are licenceesfrom the zamin- 

dars of Bansthana. 

“ . The defendants denied that they had set 
up a new ferry. Their case was that their 


ferry, which had been started with the. 


permission of the zamindars of Mobarak- 
pur, had been in existence since a very 
long time, that this ferry was worked bet- 
ween two ghats situate on the lands be- 


longing to the zamindars of Mobarakpur - 
the ` 


and Taraupur, that some years ago, 
Taranpur village disappeared ‘through the 
action of the river Ganges, when on both 
sides of the river Sarju, the land of the 
zamindars of village Mobarakpur appeared 
and that they have been plying their ferry 


between ghats on the land owned by the ` 


zamindars of Mobarakpur which they are 
entitled to. The trial Court found that 
the plaintiffs had been plying a ferry 
between the ghat on the Basthana Jand 
and the ghat on the land of the Mobarak- 
pur for over 20 years and had thus ac- 
quired a right in the nature of an ‘easement 
as against the owners of Mobarkpur. It 
decreed the suit. 
Judge who heard the appeal did nat give 
any finding on the question as to whether 
or not the plaintiffs had acquired an easet 
ment to ply their ferry between the two 
ghats. He however held that a right by 


way of monopoly could only be acquired by - 


a grant from the Crown and therefore the 
plaintiffs, who had no such grant in their 
favour, could not claim an exclusive right 
as against the whole world or against ‘the 
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zumindars -of Mobarakpur. He, therefor® 
dismissed the suit of the plaintiffs. 

Against that decree, the plaintiffs pre- 
ferred a second appeal to thie Court which 
was heard by a Single Judge. The learned 
Judge came to the conclusion that the 
plaintiffs had acquired an easement to ply 
their ferry between the two ghats, but as 
the river had changed its course and there 
had been a permanent alteration of the 
servient as well asthe dominant heritage, 
the easement was extinguished under the 
provisions of s. 44, Easements Act, of 1882. 
He therefore dismissed the appeal and the 
present appeal has been preferred against. 
his decision. 

Before we proceed further, it is necessary: 
to understand what is the nature of a right 
of ferry. A ferry is created by royal grant,: 
or in modern days by Act of Parliament; 
or exists by prescription, which implies a. 
royal grant: Halsbury’s Laws of England, 
Vol. 14, p. 557 (Edn. 1.) A public ferry is 
a publi; highway of a special description 
whose termini must be in places where 
the public have rights, such as towns or 
vills, or highways leading to towns or vills:- 
Halsbury, Volume 14, pp. 555 and 556. The 
owner of the ferry has the right to levy toll 
from passengers. In England there are 
no private ferries as we have them here in: 
ladia. That is to say, there can be no: 
private ferry the owner of which would be 
entitled to exact toll from passengers. , 

Two cases decided by the House of Heras. 
wilf be very helpful in understanding the 
nature of the right of ferry and in decid- 
ing under what circumstances a monopoly: 
can be claimed for the exclusive right of 
ferry. The first case is Hammerton v. 
Dysart (1). The plaintifis in that case 


‘owned a ferry under a franchise from the- 


Crown. The defendants opened a new- 
ferry for new traffic at adistance of 600 
yards from the old ferry. The decision 
was that the defendants’ ferry was for “new- 
and different traffic’ and therefore the- 
defendants’ ferry was not a disturbance of 
the plaintiffs. In this case, some very im- 
porsant observations relating to the right. 
of ferry were made and they may be quoted 
here with advantage, At p. 68* of the Re- 
port Lord Haldane observed: . 
“What is the legal character of this right? The~ 
question of what principle underlies and defines 
the right of exclusive ferry is not an easy one, 
The expression monopoly has been used in this 
connection, Of course, in one sense the ferryman has 


(1) (1916) 1 A O57; 85 L J Ob. 33; 59 S J 665; 31 T . 
L R 592; 113 L T 1932, 
*Page of (1916) 1 A 0, —[Æd.] 
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a MONOPOLY... eaeceeoe seeseeee The right of the ferry man 
is to carry and to take a toll for carriage, and 
his right is coupled with an onerous obligation to 
maintain the ferry. It may well be that his ex- 
clusive right is given to him as a consideration 
for his undertaking this obligation, and that it is 
thus that he becomes entitled to what has been 
popularly called a monopoly. The origin of the 
right is the prerogative of the Crown, which is the 
guardian of the public interest.” 

At p. 76*, the rights of a ferryman holding 
a Crown grant are thus described: 

“He is entitled to a monopoly of his line of ferry, 
and he has a cause of action against any one who 
carries either in that line or in another line of ferry 
so near as to make it an alternative way of car- 
rying between substantially the same point ... ” 

At p.77*, there are observations as re- 
gards the limit to be placed on the right of 
the ferryman claiming a monopoly. Lord 
Haldane observes: 

““But every such monopoly ought to be strictly 
construed. Just as it does not preclude the setting 
up of a bridge to serve new though adjacent traffic, 
because such an interference with what the con- 
venience of the public requires under the new 
conditions is held not to have been within its 
purview, so if there is a sufficiently large and 
defined class, containing a substantial number of 
people who would naturally cross the river at points 
and with objects different from those which obtained 
with the class of people who frequented the old 
ferry, the former class would be outside the 
monopoly,” 

At p, 104*, Lord Sumner quotes with 
approval the observations made by Story, 
J., in the case of Charles River Bridge at 
Boston Mass (2). They are: 

.“How stands the law, in relation to grant by 
Orown of fairs, markets and ferries?..... .The 
authorities are abundant to establish, that the 
King cannot make any second grant which shall 
prejudice the profits of the former grant, ‘And 
why not? Because the grant imposes public burden 
on the grantee, and subjects him to public charges, 
and the profits constitute his only means of re- 
muneration, and the Orown should not be at liberty 
directly to impair much less to destroy, the 
whole object of its grant When the Orown grants 
a ferry from A to B without using any words 
which import it to be an exclusive ferry, why is it 

` that by the common law the grant is con- 
strued to be exclusive of all other ferries between 
the same places or termini; at least if such ferries 
are so near that they are injurious to the first ferry, 
and tend to a direct diminution of its receipts? 
Plainly, it must be because, from the very nature 
of such a franchise, it can have no permanent 
value, unless it is exclusive; and the circumstances 
that during the existence of the grant, the grantee 
has public burdens imposed upon him, raises the 
implication that nothing shall be done to the 
prejudice of it while it is a subsisting franchise.” 

The next case to which I wish to make 
a, reference is Bournmouth Swange Motor 
Road and Ferry Co. v. Harvey and Sons 
(3). I quote the following passages from 


(2) (1837) 11 Peters (36 U Sy618. ' 
(3) (1930) A O 549; 99 L J Oh. 337; 94 J P 217; 46 
T L R439; 143 L T 313. 


*Pages of (1916)1 A, O —[Ed:] 
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the judgment of Lord Macmillan at pp. 
552 and 553* : 

“My Lords, the question of the precise legal 
character of ferry is discussed with much learning 
in the case of Hammerten v. Earl of Dysart (1) 
Although it may be inaccurate to describe the 
right of the grantee as a monopoly in the strict 
legal sense, it was fully recognized in that case 
that a franchise of ferry entitles the owner to 
protection from the competition of rivals who seek 
to disturb him.in the enjoyment of this privilege 
by diverting traffic which he would otherwise 
convey.............he ferryman has undertaken a 
public burden in consideration of the Orown’s 
grant of the right to take tolls, and he would have 
a legitimate grievance if the public, while enjoying: 
the benefit of the obligation, were allowed to destroy 
the consideration for which it was undertaken...” 


Thus it will be seen that the law inè 
England on the point is quite clear. Ac- 
cording to-it, an exclusive right of ferry’ 
can only be claimed by a person holding. 
a grant from the Crown. The foundation 
of that right, which is in the nature of a 
monopoly, is the obligation undertaken by 
the ferryman to the public and in con- 
sideration of that, the Crown grants him 
the exclusive right which cannot be dis- 
turbed. 


In India also an exclusive right of ferry> 
in the nature of a monopoly can be claimed: 
if there is a franchise by the Crown. One: 
of the earliest cases on the point is Luchmes- 
sur Singh v. Leelanund Singh (4). The’ 
next case in which such a right was recog-- 
nised is Nityahari Roy v. Dunne (5). “A? 
very recent case onthe point is Dhanpat 
Pandey v. Pasput Pratap Singh (6). All. 
these cases related to rights under Crown: 
grants and it was held that where a Crown: 
grant was established, an exclusive right: 
of ferry by way of monopoly could be suc- 
cessfully asserted. The right to own 
private ferries has been recognised in India 
Since a very long time. As regards the 
public ferries, the law relating to them is. 
enacted in Bengal Regulation VI of 1819“ 
and the Northern India Ferries Act- 
(Act XVII of 1878). Sections 19 and 20 
of the latter confer certain powers upon. 
the Local Government-over private ferries ` 
in connection with the safety of passengers, : 

Private ferries may be of two kinds: - 
One is a ferry plied by an owner on his 
own land on either side of the river. Such A 
a right isa “right of property.” The land- 


(4) 4 O 599; 3 O L R 427, 
(8) 18 0 652, 
(6) 135 Ind. Cas, 545; A IR 1931 All 587; 534 764; ~ 

(1931) A L J424; 13 RD441; L R 12 A 23] Rey; Ind. `- 

Rul. (1932) All. 81. . : 
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on both sides of river is owned by zamin- 
dars and they can ply private ferries on 
their own land and levy tolls. The other 
ferries are those started by a person who 
is the owner of the land on one side of ihe 
river, He may run a ferry and use the 
land on the other side of the river belong- 
ing to another under a grant by the latter. 
Or, he may acquire that right by easement. 
In addition to these two kinds of fer- 
ries, there may be a ferry worked by a 
stranger who owns no land on either side 
of the river but who may have been plying 
a ferry between two points from a very 
long time without the permission of the 
zamindars owning lands on both the banks 
of a river and without any objection on 
their part. 
e principal question which we hava 
to consider is whether a person owning a 
private ferry in India can claim an exclu- 
sive right of ferry by way of monopoly? 
After a consideration of the question, I 
have come to the conclusion that the answer 
to the question must be in the negative. I 
have explained above thatin England, a 
person plying a ferry under a royal grant 
can claim such a right for the reagon that 
when the grant is made to him, he under- 
takes certain obligations and the grant is 
made in consideration of the duties which 
he undertakes to discharge for the con- 
venience of the public. The case of a 
private ferry in India stands ona different 
footing altogether. Unlike the owner ofa 
ferry under a royal grant, he undertakes 
no duties towards the public. He may 
work the ferry for a short time and then 
stop it or work it whenever he likes. There 
is, as already mentioned, statute law in 
India regarding public ferries, but there 
is no law defining the mode of acquisition 
of ferry rights relating to private ferries. 
All that we can say is thatin the Northern 
India Ferries Aci of 1878, the existence of 
private ferries is recognised. PIGRI 
One of the earliest cases on the point is 
Rajiblochun Roy v. Kumri Bibi (7). The 
fects were these: A zamindar had made 
aferry bridge in substitution of a private 
ferry. A theka was given to another per- 
son of this ferry bridge. The plaintiff sued 
for the theka money. The defence was that 
no toll could be collected unless sanctioned 
by law. The majority of the learned 
Judges expressed the following opinion: 
" wu. o private ferries are recognized as legal by 
8. 13,. Regulation VI of 1819, We, therefore, see no 
reason why a zamindar...'.........ehould not receive 


(7) 10 Sudder Dewanny Adawlat (Oal) 153, ; 
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the ferry fee which is legally leviable upon transit 
by water......” feet hace 


All that this case decides is that the 
owner of a private ferry can Jevy toll which 
is a point now well settled. The next case 
on the pointis Hur Kishore Das v. Gokool 
Joogul Kishore Sah (8). The learned Judges 
who decided this case held that: 

“it is recognized that there are proprietary rights 
in a private ferry of such a nature that another party 
may not so interfere with the profits arising therefrom 
as would be the result by running a boat if not 


exactly on the sams line, at least within such a 


distance as for all practical purposes would be tha 
same as it were on the game line,” 


The facts of the case are not stated in 
the judgment. The learned Judges give 
no reasons for holding that the owner ofa 
private ferry has a monopoly. After this, 
we come to the case of Narain Singh Roy 
v. Nurendro Narain Roy (9), in which it 
was held that a rival ferry cannot be set 
up so as to interfere with the proprietary 
rights in an existing ferry, (hat is to say, 
under circumstances involving direct com- 
petition with such ferry. The next case 
on the point is Parmeshari Proshad Narain 
Singh v. Mahomed Syud (10). In this case 
it was held that an exclusive right in the 
nature of a monopoly could beacquired by 
the owner of a private ferry as an easement, 
I may, however, quote here certain observa- 
tions made by Garth, O. J., which are to be 
ae at p. 610* of the Report, He observ- 
ed: 
“I confess, if the question had been res integra, I 
should have doubted whether such an extensive and 
an exclusive right as the plaintiffs claim is not illegal, 
as being contrary to publio policy. But I find that 
such rights have long been recognized as private 
property, from times anterior to the Permanent Set- 
tlement, and I therefore forbear to throw any doubt 
upon their legal validity.” 

The next important case on the point is 
Nityahart Roy v. Dunne (5), in which all 
the rulings referred to above were consi- 
dered. The question as to whether a per- 
son owning a private ferry could claim a 
monopoly was discussed at great length. 
At pp. 661, 662 and 6637 the learned Judges 
made the following observations: 

“But whether we search the law as it was before 
the acquisition by the British Government, or the 
Regulations before or after the year 1793, there. is 
no indication that any person was entitled to claim 
a right of ferry, that is to say, to a monopoly, by 
prescription or by any means other than a grant, 


(8) 16 W R 281; 12 B L R293n, 
(9) 22 W R 296. 
(10) 6 O 608; 7 OLR 504. 
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from the Crown. Since then the only law under , 


which a person can acquire ownership by prescription 
is that in Part 4, Act XV of 1877, but that portion 
of the law we think would hardly apply to a right 
such as is claimed in the present suit, that is to say 
not a right merely to land, or water, or air, nor a right 
to ask for payment of ferrying a traveller across a 
river, but an additional right, namely a right to a 
monopoly, a right to prevent other people from exer- 
cising a right which they would ordinarily possess 
hirea But in Hur Kishore Das v. Gokool Joogul 
Kishore Şah (8), it was said that the Legislature re- 
cognized proprietary rights in a private ferry of 
such a nature that another party may not so interfere 
with the profits arising therefrom as would be the 
result by running a bost, if not exactly on the same 
line, at least within such a distance as, for all prac- 
tical purposes, would be the same as if it were on 
the same line. No doubt that would be so in the 
case of a Orown grant, but no such distinction of the 
kind has been made in this case, and the declaration 
is without any limitation. There is no authority 
given for the general proposition, and we do not 
know ofany......,....No doubt that the Dewani 
and the Regulations recognized ferries in the sense 
that engagements to pay tolls were not absolutely 
illegal, and so they did in regard to ground rents in 
the markets; but not in the sense that the owners 
possessed a monopoly,...” ' 


It appears to me that the view taken by 
the learned Judges who decided the case 
reported in Nityahari Roy v. Dunne (5), as 
regards the claim of a private ferry owner 
to a monopoly is correct and should be fol- 
lowed: I wish to respectfully dissent from 
the contrary view taken in the cases re- 
ported in Hur Kishore Das v. Gokool Joogul 
Kishore Sah (8), Narain Singh v. Nurendro 
Narain Roy (9), and Parmeshari Proshad 
Narain Singh v. Mahomed Syud (10). In 
the case before us, we are not dealing with 
the rights of an owner of a private ferry 
who is the owner of lands on both banks 
of the river. Here, we have a case where 
on one side there are the zamindars of 
Bausthana who owned land on one of the 
banks of the river. The land on the other 
side of the river is owned by the zamindars 
of Mobarakpur. The plaintiffs, as licencees 
from the zamindars of Bansthana, claim a 
right of ferry as an easement between the 
two ghats. The defendant, as licencees 
from the zamindars of Mobarakpur, claim 
aright torun arival ferry. For the pur- 
pose of disposing of this case, we may 
assume that the gamindars of Bansthana 
through the plaintiffs, have acquired an 
easement to ran a ferry between the two 
ghats mentioned inthe plaint. The ques- 
tion is what isthe nature of the right 
acquired under such an easement. Before. 
we proceed further, I wish to state that the 
franchise of a ferry is not indissolubly con- 
nected with land, and a franchise can be 
given to a person independently of it, But 
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when a right to ferry is acquired as an 
easement, then, it would be a right appur- 
tenantto land. In Hammerton v. Dysart (1) 
to which a reference has already been made, 
Lord Haldane pointed out the distinction 
between a right to ferry under a franchise 
and a right claimed under an easement at 
p. 68* of the Report thus: 

“The title (under a Crown grant) is not like that 
to easement, which pertains to one tenement and 


affects another... ..... . 
An easement is defined in s. 4, Fase- 


ments Act (Act V of 1882) as follows: 

“An easement is a right which the owner or 
occupier of certain land possesses, as such, for the 
beneficial enjoyment of the land, to do and continus 
to do something, or to prevent and continue to 
prevent something being done, in or upon or in 
respect of certain other land not his own.” : 

One of the essential features of a right 
of easement is that the person of inherence 
must be the owner or occupier of certain 
land for the beneficial enjoyment of which 
the right is claimed. In the case before 
us, we assume that the zamindars of Bans- 
thana owned land on one side of the river 
Sarju. On the other side there was the 
land of the zamindars of Mobarakpur. We 
further assume that the zamindars of 
Bansthana acquired a right by easement 
as against the zamindars of Mobarakpur 
to embark and disembark passengers on 
their land. We also assume that the effect. 
of this acquisition was that they got a 
right to ply a ferry between the two ghats 
mentioned in the plaint. Did the zamindars 
of Bansthana acquire a right of monopoly 
as against the zamindars of neighbouring 
villages or even against the zamindars of 
Mobarakpur entitling them to prevent them 
from starting rival ferries? I am not aware 
of any rule of law under which such an 
extensive and exclusive right can be 
claimed against all the neighbouring owners 
or against the whole world. In the case 
reported in Parmeshari Proshad Narain 
Singh v. Mahammad Syud (10), White, 
J., made the following observations which 
are tobe found atp. 613f: ° 

“Now, as any man may set up a ferry over a 
river which passes between his own village and that 
of another riparian owner, no one who works such 
a ferry can exclude his neighbour from doing _the 
like thing, unless the former has acquired the right. 
of..property in the working of his ferry. This right 
may be acquired as against his neighbour by proving 
a grant from him or his predecessor-in-title, granting 
the right of embarking and disembarking pas- 
sengers on his land or it may be acquired, a4 
against all the world, by proof of long uninterrupted 


user.” ot os 
Now, if these observations mean that 
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the ferry owner obtains an exclusive right 
fo run a ferry between his two ghats and 
to embark and disembark passengers on 
the land of another across the river, then, 
I am in agreement with the view. I also 
agree that this right acquired by an ease- 
ment can be asserted by him against all 
the -world. By this I mean that no other 
person can set up a rival ferry between 
the two points between which the person 
claiming has been running his ferry. And 
no one can interfere with his right to 
embark and disembark passengers on the 
landing place for his boats. On the other 
hand, if these observations mean that no 
neighbouring owner of the land can start 
a rival ferry, not between these two points, 
but between different points, then, I regret 
. that I find myself unable to agree with 
them. In other words I am not prepared 
to hold that a person who has obtained 
an easement to ply a ferry between two 
points can treat the land owned by all 
the neighbouring owners for miles and 
miles around his ferry as servient tene- 
ment. The Indian Easements Act does 
not recognise any easement of such an 
extensive and exclusive nature under which 
-the rights of neighbouring owners may be 
advérsely affected. 

. One of the essential conditions of an 
easement is that there must be a dominant 
and ‘a servient heritage. No servitude 
could exist, unless the dominant and the 
servient tenements were sufficiently near 
to allow the one to receive a benefit from 
the subjection of the other: Gale on Ease- 
ments, Edn. 10, p. 18. 

Now, let us suppose that a man proves 
that he has been plying a ferry between 
his own land and the land belonging to 
another across the river for over 20 years. 
What is the nature of the easement which 
he acquires? In my opinion he acquires 
the following rights: (1) A right to ply 
his ferry between the two points. (2) A right 
to embark or disembark passengers across 
the river on the land of another. (3) An 
exclusive right to ply his ferry between 
the two points. It appears to me that 
these are the only rights which he acquires 
under his easement. It was contended 
before us that in addition to the above- 
mentioned rights, he acquires another which 
is to prevent all others from starting a 
rival ferry near his ferry. I find myself 
unable to agree with this contention. An 
easement -acquired as against the owner 
of Mobarakpur in respect of embarking 
and disembarking passengers on their land, 
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157-16 
can never adversely affect the rights of 
on 
a distance 

ferry of 
claiming an easement. The 
question fcr consideration in such a 
case would be this, Has the plain- 
tiff, who has been plying a ferry between 
two points, acquired an easement entitling 
him to prevent another man owning lands 
on both the banks ofa river to set up2 
rival ferry at a distance of three miles 
between his own land? I am clearly 
of opinion that there can be no such right. 
You cannot assert an easement as against 
a person against whom you have never 
attempted to assert aright. The plaintifs, 
when they started to run a ferry, began to 
assert a right against the owners of 
Mobarakpur to embark and disembaik 
passengers on their land on the opposite 
side. The owners ofthe neighbouring lands 
were notin any manner affected by this. It 
was a malter of indifference to them. They 
have every right to start ferries of their 
own. 

Now, can the plaiatiffs say that they have 
a right to prevent the neighbouring owners 
of the land to start their own ferries? The 
only ruling which lends support to the 
contention raised by the appellants is the 
case reported in Parmeshari Prashad 
Narain Singh v. Mohammad Syud (10), 
The two points decided in that case were : 
(1) The right of establishing a private 
ferry and levying tolls is recognized in 
India. (2) 20 yearsis the shortest period 
within which sucha right of ferrycan be 
established. Now, in the case before us’ 
thereis no difference between the parties on’ 
these two points. The difficulty arises 
because of certain observations made by 
Garth, ©. J., and. White, J., to the effect. 
that such an exclusive right can be obtained 
against the whole world. Now, let us exa- 
mine what the facts were inthat case. The 
plaintiffs in thatcase owned a ghat on one 
side of the river which was situate on the 
land of village Buch on the eastern bank. . 
On the western bank was the ghat of the . 
defendant in village Wishtwara. The 
plaintiffs claimed that they had been ply- 
inga ferry between these two ghats fora | 
number of years and had thus acquired an 
exclusive right of ferry. The defendants 
denied the right ofthe plaintiffs and set 
up a case that they were entitled to carry 
passengers between the two ghats. The. 
learned Judges who decided the case held . 
that in case it was found that the plaintiffs . 


both sides of a river at 
of say three miles from the 
the person 
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had been plying a ferry between thetwo 
ghats for overtwenty years, it was not open 
to the defendants to start a similar ferry. 
It will be clear from these facts that the 
real question in that case was as to which of 
the two parties had the right to ply a ferry 
between the same. points. The general 
question as to whether the person acquiring 
aright of ferry between the two points 
could prevent other neighbouring owners 
of land from starting ferries of their own 
at other point was never in the issue. It 
would, therefore, appear that the observa- 
‘tions made bythe learned Judges to the 
effect that such an exclusive right could be 
claimed against every one were obiter dicta 
and not binding. The learned Judges say 
that the right acquired becomes a “right of 
property.” This may be. But the question 
is what is the extent of that ‘right of pro- 
-perty?” That right is a right to embark 
and disembark passengers on the land be- 
longing to the servient owner on the oppo- 
site bank of the river. But it will he too 
much to say that it entitles the plaintiffs to 
prevent neighbouring owners from exercis- 
ing their own right to start ferries between 
the land owned „by them. As pointed out 
‘by the learned -Tudges who decided the 
case reported in Nityahari Roy v. Dunne (5), 
itis one thing to say that you have acquired 
aright to ply a ferry between two points 
and to exercise that right against the 
servient cwner. But itisa totally different 
thing to say that you have acquired a 
monopoly entitling you to prevent other 
neighbouring owners of the land from their 
exercising their undoubted right from 
starting new ferries. 

It was argued that if a rival ferry is 
started near the ferry of the plaintiffs, then, 
their profits would be decreased. This may 
be. But the important question which has 
to be considered is whether by acquiring a 
right of easement to ply a ferry between 
two points the plaintiffs have got a right 
entitling them to exclude other owners from 
exercising their own right. Before a 
person can ask that another person should 
be prevented from exercising his own right 
he must show that he did something owing 
to which the right of the latter has been 
lost for ever. 

Right of ferry is a very. valuable right to 
the riparian owners in India and it appears 


to methat there is no warrant for saying - 


that that right islost because some one in 
the neighbourhood hasbeen plying a ferry 
between the land of others with which they 
have no concern. On behalf of the appel- 
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lants reliance was placed on a ruling of 
their Lordships of the Privy Council 
Lachmeswar Singh v. Manowar Hossein (11). 
At p. 262* their Lordships made the follow- 
ing observations : 

“It is recognised law in India that a man may set 
upa ferry on his own property, and take toll from 
strangers for carrying them across, and may acquire 
such a right by grant or by user over the property 
of others a B ees 

This is a proposition of law which is 

beyond dispute. At another place their 
Lordships on the same page observed : 
“..  . . he can only set up an exclusive right against 
the plaintiffs by sbowing that either he had dispossess- 
ed them for twelve years, or that he has held adverse- 
ly to them for more than twelve years, or that he has 
enjoyed what he claims, for twelve years, ag an 
easement and as of right.” i TORS 

On the strength of the:0 observations it is 
contended that an exclusive right of ferry 
inthe nature of a monopoly can be acquired 
inIndia. I do not think that these passages 
lay down that an exclusive right of ferry 
by way of monopoly can, be acquired in 
India. In fact there are observations of 
their Lordsh ps in Ihs case which make it 
abuadantly clear that in that case no right 
of monopoly, like the right claimed: before 
us, was as erted. At p. 262* their Lordships 
observed : i 5 

“Whatever the defendant may think himself entitl- - 
ed tœ, he has not in this suit claimed to possess in 
such a sense as would entitle him to restrain 
com petition.” : i ; 4 

Again, at p. 203*, their Lordships observ- 


“He has not excluded any co-sharer, Jt is not 
alleged that he has used the river for passage in any 
such way astointerfere with the passage of, other 
people, It is not alleged that, even in the time of 
the bridge, there has been any obstruction at the 
landing places. It is notalleged that the defendant's 
proceedings have prevented anyone else. from ‘setting 
up a boat for himself or his men, or even from 
carrying strangers for payment,” ‘ z 

These observations of their Lordships 
very clearly show that no right of monopoly 
as is claimed before us, was set’ up by the 
defendant in that case. The facts of that 
case goto show that no such question was 
involved, The dispute in that case. was: 
between co-sharers in respect of profits’: 
which one of them had realised by plying a 
ferry between two points. The facts of that 
case were these: Thereis a river called 
Bagmati. This river runs through the- 
land of village Baigra. The plaintiffs 
owned fourteen anna sharein the aforesaid. 
village while the defendant- owned the re- 
maining two-anna share. On the western. 
bank of the river, there wasa factory situ 


(11) 19 O 253;,19 I A 48; 6 Sar. 133 (P Gy 
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_ ated in Komtowl village styled Kotow 
indigo factory. This factory had been 
purchased by the defendant. The predeces- 
` sor of the defendant who owned a two-anna 
share in village Baigra hadstarted a ferry 
which had been in existence for a long lime. 
. The defendant and his predecessors had 
_been realising the tolls and had been 
appropriating ihe same to the exclusion of 
' the other co-sharers of the village. In reply 
` to the suit the defendant asserted that he 
_ had acquired an exclusive right to the ferry 
by prescription. On the facts found in that 
. ease their Lordships came to. the conclusion 
that’ the defendant had failed to make out 
a case that he had acquired an easement. 
But nevertheless their Lordships held that 
‘the claim of the plaintiffs must fail because 
one cosharer in an undivided state was 
perfectly entitled to use a portion of 
joint property and earn profits on the 
ground that he had incurred expenditure or 
risk for that purpose. At p. 262* their 
Lordships were only considering the ques- 
tion asto whether or no a.co-sharer could 
Bet up an exclusive right of ferry against 
his other co-sharer on the ground that he 
had acquired that right as an easement. It 
„was in connection with this matier that 
they used the words “exclusive right.” 
These words were not used in the sense that 
the defendant was setting up aright of mono- 
poly, but were used in reference to the plea 
of the defendant that ashe had acquired a 
right of easement so his co-sharers could not 
claim to prevent him from appropriating 
those profits exclusively or to restrain him 
from plying the ferry. In my opinion, 
therefore, this ruling of their Lordships of 
the Privy Council does not help the 
plaintiffs. . 


The nex case on which reliance was 
placed on behalf of the appellant is Jawala 
Singh v. Abdul Razaq (12). In that case it 
` was found that the defendants, the proprie- 

tors of village Bahiama, had been plyinga 
ferry between their village and village 
‘Rampur since over twenty years. The 
Plaintiffs in that case who were the owners 
of village Rampur started a rival ferry. A 
learned Judge of this Court following the 
case reported in Nityahari Roy v. Dunno (5), 
dismissed the suit of the plaintiffs. The 
following observations in that judgment 
clearly goto show that the case before us 
is distinguishable from it: - 


mee 29Ind, Oas. 692; AIR 1915 All. 270: 183A LJ 
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“The case, in my opinion, resolves itself into the 
question whether the plaintifis have acquired any 
right to an easement or to rightin the nature of an 
easement on the Bambhiana side of the river, when 
that right inyolves aright toembark or disembark 
passengers on another’s land.” i $ 

The defendants in that case had acquired 
aright by easement to embark and 
disembark passengers on the land oe 

8 
plaintiffs started a rivalferry which was pli- 
ed between their own land and the land on 
the opposite bank ofthe river which belong- 
They further wanted 
to use the land belonging to the defendants 
for the purpose of embarking and disembark- 
ing passengers. The Court held that the 
plaintiffs had not been able to prove that 
they had acquired such a right either under 
a Crown grant or by prescription and so 
their claim was dismissed. 

Another case cited on behalf of the ap- 
pellants is Pardip Singh v. Secretary of 
State (13). All that is necessary to say is 
that it in no way helps fhe appellants. The 
case lays down that a right of ferry can be 
established by acquisition of an easement 
and this is a point about which there is no 
controversy between the parties to the suit 
before us. 

For the reason given above, I hold that 
in India, a person owning land on one 
bank of ariver can acquire a right by 
easement which would entitle him to use 
the land belonging to another owner on the 
other side ofthe river for the purpose cf: 
embarking and disembarking passengers. 
There is, however, no law in this country 
which would entitle him to restrain com- 
petition. He cannot prevent the owner of 
the land onthe other side of the river from 
starting a rival ferry whichis run between 
lands owned by him on both banks ofthe 
In other words, there is no right to 


Tiver. L 
a monopoly. Such an exclusive right 
can be claimed only under a Crown 


grant. 

Having considered the legal aspect of the 
case, it is now necessary to determine 
whether the case before us, has been 
correctly decided. A perusalof the plaint 
shows that the case of the plaintiffs was 
that the defendants were attempting toply a 
ferry between the same points, and onthe 
same line between which the plaintiffs had 
been plying a ferry. For the purpose 
of deciding this case it may be assnmed 
that the plaintifs have got a right, by 
easement, torun a ferry between point A 


a) 87 Ind. Cas, 516; ATR 1920 Pat, 33; 5P L-J 
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(land of Bansthana) and Mobarakpur as 
shown in the plan attached to the plaint. 
The question for our consideration is 
whether the defendants have started a new 
ferry between the same points. In my 
opinion, on this point the finding of the 
learned Judge of the lower Appellate Court 
A against the plaintiffs. He has remarked 
that : 

“The plaintifis' case was that they had two ferries 
which they used to ply." 


He referred tothe evidence of Ram 
Shukal, plaintiff, who deposed that he plied 
two ferries, one from ghats between Bans- 
thana and Nazirabad and the other 
between ghats at Bansthana and Sagarpali. 
He held that the ghat in dispute 
(between Bansthana from point 
marked A and Mobarakpur) was other than 
the ghats that the plaintiffs had laid claim 
to. The learned Subordinate Judge refer- 
red tothe evidence ofone Ram Lakhan Rai, 
who later on wanted to deny the existence 
of ghats between Bansthana and Sagarpali 
unsuccessfully. The learned Subordinate 

` Judge believed the evidence which was 
produced on behalf of the defendants to 
the effect that the defendants had been 
plying a ferry with the permisson of the 
zamindars of Mobarakpur between the ghats 
in suit which are both situate on the land 
belonging to the zamindars of Mobarakpur. 
As according to the finding of the Judge of 
the lower Appellate Court, it found that the 
defendants are working a ferry between 
points from.those between which the plain- 
tiffsclaimed to have been plying a ferry, 
the suit must fail, 

For the reasons given above, I would 
dismiss the appeal with costs. 

Sulaiman, C.J.—I concur in the con- 
clusion of my learned brother and would 
like to add only a few words. 

The right to ply aboat can be acquired 
by easement or by custom as well as by 
grant, express or implied. But the exclusive 
right offerry over a land can be by grant 
only. The owner of lands on the 
one side of the river cannot by mere user 
acquire an exclusive right of ferry across 
the river, when the land on the other side 
belongsto other zamindars. The right of 
ferry is aright to embark and disembark 
passengers on the two sides of the bank. 
Such a right obviously cannot be restricted 
to particular spots so as to be destroyed if 
the level of the water sinks or rises. Bo 
long as the parts of the banks of the river 
lie on a public way across which passengers 
are entitled to travel, the exclusive right 
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of ferry can be enjoyed irrespective of the: . 
exact height of the water level. But such: 
a right of ferry does not, in my Opinion, 
include aright to land Passengers at other, 
places on the opposite bank belonging to 
other people, away from the track of the 
public way. Solong as the person possess- 
ing a right of ferry lands his passéngers 
on any part of the public way, he is well 
within his rights. But he cannot claim a 
right to land passengers on other people's 
lands over whicha right of way does not 
exist. 

It follows that if a river changes its 
course, the right of ferry may be seriously 
affected. The right to go along a public 
highway includes the right to go across a 
river or a stream which intercepts it. So 
long therefore as the track ofthe public 
way is identical, the shifting ofthe river 
course makes no difference. Butif the re- 
sult of a change in the course of the river is 
to alter the landing places which would 
require the chalking out of a new pathway, 
the right must be deemed to be non- 
existent. 

But a franchise of a ferry is not necessari- 
ly connected with the proprietorship of the 
land ; but where acquired as an easement it 
must, of course, be appurtenant to the land. 
The exclusive right of ferry would 
oridinarily imply aright to prevent other 
people from plying boats between certain 
parts of the banks on both sides ofthe river 
even though the lands belong to them. 
Without proof of aright acquired by grant, 
itwould be not possible for a claimant 
to prevent others from plying boats þet- 
ween their own lands even if 
their lands happen to be quite close 
tothe land over which the right of ferry 
exists. ; 

D. Appeal dismissed. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 39 of 1929 
March 12, 1931 : 
Tex CHAND AND ABDUL RASHID, JJ. . 
INDAR SINGH AND OTHNRS—DEFENDANTS 
— APPELLANTS 
VETsSUus 
JAI SINGH AND ofages ~PLatntirrs— 
RESPONDENTS 
Punjab Courts Act (VI of 1918), s. 41—Decision 
resting on interpretation of, wajib-ul-arz—No ques- 
tion of custom involved—Certificate, if necessary for 
second appeal—Second appeal. m _ 
Where no question of custom is involved but 
the decision rests on the entry in the wajib-ul-arz, 
and even if the parties were at issue as to its 
interpretation, a second appeal would “be competent 
witihout a certificate, inasmuch ag where the  con-, 
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clusion of the District Judge is based not upon a 
consideration of evidence, that is to say, ona deci- 
sion as to the weight of evidence, but is based on 
an interpretation of a clause in the wajib-ul-arz, a 
second appeal to the High Court lies without e cer- 
tificate. Ghafur v. Shahabuddin (5) and Gul Moham- 
mad v. Attar Singh (6), followed, Nanda v, Jai 
Chand (2), Sarup Singh v. Kheman (3) and Uttam 
Singh v, Munshi (4), distinguished. 

L. P. A.against a judgment of Mr. Justice 
Coldstream, dated June 20, 1928. 

Mr. N. C. Pandit, for the Appellants. 

Messrs. Shamair Chand and Qabul 
Chandra, for the Respondents. 

Tek Chand, J.—This appeal arises out 
of a dispute between certain proprietors 
and occupancy tenants of Mauza Kaloh in 
„the Hoshiarpur District and relates to an 
area of land which was admittedly a part 
of the village shamilat before 1887, when on 
partition between the proprietors it fell to 
the share of the plaintiffs and defendants 
Nos. 10 to 13. It, however, remained un- 
cultivated, and defendants Nos. 1 to9, who 
are occupancy tenants in the village, con- 
tinued to graze their cattle. In 1923 the 
plaintiffs brought a suit for issue of a 
perpetual injunction against defendants 
Nos. 1 fo 9 restraining them from grazing 
their cattle in this land, on the ground that 
it was their exclusive property and defend- 
ants had no right in it. 

The defendants relied on an entry in the 
wajib ul-arz prepared in the settlement 
of 1868-69, which was repeated in the 
settlement of 1912-13. Before the trial 
Court there was no dispute that ths rights 
of the parties were to be determined accord- 
ing to the entry inthe wajib-ul-arz, and it 
appears from the judgment of the Sub- 
Judge that both parties had agreed that 
the correct interpretation of the entry was 
that contained in Hira v. Nathu (1; which 
was a case from another village in this 
district and was decided on a wajib-ul-arz 
which was in identical terms. Various 

~ other pleas were raised which were in issue 
and decided by the Sub-Judge, who decreed 
the suit granting the plaintifs a perpetual 
injunction against defendants Nos. 1 to 9 
restraining them from ‘exercising any rights 
over the land in dispute which had tecome 
the exclusive property of the plaintiffs and 
defendants Nos. 10 to 13.” On appeal this 
decision was confirmed by the District 
Judge. Defendants Nos. 1 to 9, preferred 
a second appeal which was dismissed on a 
preliminary objection raised by the respon- 
dents that a question of custom was 
ee foo ee certificate had been 
obtained from the District J i - 
(L) 119 P B 1889, arg aes 
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ance with the provisions of s. 41 (3) of the 
Punjab Courts Act. From this judgment 
the defendants have appealed under cl. 10 
of the Letters Patent. 

A reference to the pleadings: of the 
parties, the issues framed in the case and 
the judgments of the Court of first instance 
and the District Judge shows that no ques- 
tion of custom was really involved in the 
case. As already etated, both parties were 
agreed at the trial that the case was gov- 
erned by the terms of the wajib-ul-arz 
which were to be interpreted as in Hirav. 
Nathu (1). Mr. Shamair Chand has not been 
able to refer us to any part of the judgment 
of the learned District Judge where he 
had decided a question relating to the 
existence or validity of a custom, norto any 
conflicting evidence onthe record bearing 
thereon, 

Before the learned Judge in Chambers 
reliance was placed on Nanda V. Jai Chand, 
40 Ind. Cas. 181 (2), Sarup Singh v. Kheman, 
68 Ind. Cas. 751 (3) and Uttam Singh v. 
Munshi, 80 Ind. Cas. 527 (4), but it appears 
that in each of those cases one of the ques- 
tions at issue was whether the tenants had 
a customary right to graze their cattle on 
the village common land, and evidence 
had been led by both parties on it and the’ 
Court of Second Appeal was called upon 
to give its decision thereon. These cases 
are, therefore, distinguishable. In the case ` 
before us the decision rests on the entry in 
the wajib-ul-arz, and even if the parties 
were at issue as to ifs interpretation a 
second appeal would be competent without 
a certificate. This question has heen con- 
sidered at length by Jai Lal, F. in Ghafur v. 
Shahabuddin (5) and Gul Mohammad v. 
Attar Singh (6), where it has been held 
that where theconclusion of the District 
Judge is based not upon a consideration of 
evidence, that is to say, on a decision as to 
the weight of evidence, but is based on an 
interpretation of a clause in the wajib-ul- 
arz, a second appeal to the High Court lies 
without a certificate. With this interpre- 
tation of the law I am in complete and 
respectful agreement. 


I would accordingly accept the appeal, 
set aside the judgment and the decree of 
the learned Judge in Chambers and remit 
the case for re-hearing and re-decision 


(2) 40 Ind. Oas. 184; 85 P W R 1917, 

(3) 68 Ind. Oas. 751; A 1R1922 Lah. 470. 

(4)80 Ind Oas. 527;6Lah L J 261. 

(4) 133 Ind. Cas. 680; A I R1932 Lah, 397; 33 P 
L R 416 (2); Ind. Rul. (1932) Lah, 523. 

(6) A IR 1982 Lah, 483, 
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before a Single Bench. Couri-fee on this 
appeal will be refunded: other costs will be 
costs in the cause. Both Counsel pray that 
an early date be fixed, as the second 
appeal was instituted as far back as 1928. 
They state that it is not necessary to issue 
fresh notices to the parties but that the 
date of hearing may be communicated to 
them. We grant this prayer and direct 
that the second appeal be set down for 
hearing before a Judge sitting in Single 
Bench on any week day in this month. 

Abdul Rashid, J.—I agree. 

N. Appeal allowed. 


ALLAHABAD HIGH COURT 
Execution Second Civil Appeal No. 626 
of 1933 
January 2, 1935 
SULAIMAN, C, J. AND BENNET, J. 

RAM GOPAL AND ANOTHER — DEOREE- 

, HOLDERS—ÅPPELLANTS 
: Versus 
RAM KUNWAR AND OTSERS—JUDGMENT- 
DEBTORS — RESPON DENTS 

Hzecution—Decree-holder purchasing at auction— 
Status of—Auction sale—Guarantee, if exists—Pur- 
chaser is to ascertain title for himself—Neglect of 
decree-holder to ascertain if there is any one in hostile 
possession—ë ffect— Civil Procedure Code (Act V of 
1903), s. 47,0 XXI, r. 91, : 

A decree-holder who purchases at an auction 
sale ought notto be placed ina better position as 
regards a judgment-debtor than a stranger who 
makes a purchase. There is no guarantee at an 
auction sale that the judgment- debtor had no sale- 
able interest in the property. Ham  Saroop v. 
Dalpat Rai 13‘, Anand Krishna v, Kishen Devi (4) 
and Sahu Deputy Shankar v. Mangal Sen (5), relied 
on. 

Consequently, there is no warranty of title at an 
auction-sale and what is sold is merely the right 
and interest of the judgment-debtor and it is for 
the purchaser, whether he isa decree-holder or a 
stranger, to ascertain the title for himself. If there 
ia any disadvantage in the matter, it ought to be 
the disadvantage of the decree-holder because it is 
his business to ascertain previously whether the 
judgment-debtor has any title or not in the proper- 
ty which is putup to sale. Section 47, Civil Proce- 
dure Oode cannot be invoked to provide a rule where 
the decree-holder has failed to apply within the 
period of limitation allowed by a rule of O. XXI. 
A decree-holder ought to ascertain immediately after 
the auctiou-sale whether there is any one in hostile 
possession of the property, and if he neglects to do 
so, he has only himself to blame, f 


Ex. S. C. A. from the decision of the Sub- 
ordinate Judge of Bareilly, dated July 
7, 1932. 

Mr. M. L. Agarwala, for the Appellants. 

Mr. G. S. Pathak, for the Respondents. 

Judgment.—This is a second appeal by 
decree-holders whose application in execu- 
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tion under s. 47, against thé judgment- 
debtors has been dismissed by the two 
lower Courts. The application sets out the 
following facts :— 

The decree-holders had a Small Oause. 
Court decree against the judgment-debtors - 
and in execution the decree-holders pur- 
chased a certain house for Rs. 350, and 
that amount was‘set off from the decretal 
amount. The sale certificate was obtained 
and proceedings for possession were taken’ 
and a person called Mohan resisted ‘the- 
decree-holders when they attempted to’ 
obtain possession. The date of this resist- 
ence is not stated. Subsequently the 
decree-holders filed a suit No. 677 of 1929. 
against Mohan for possession, but the decree- 
holders did not make the judgment-debtors 
parties to that suit, The decree-holders 
Jost their suit against Mohan and it was 
held that Mohan was the owner of the 
house and that the judgment-debtors were 
not the owners of the house. The present 
application asks that the auction purchase 
money Rs. 350, and interest on it and 
costsof the suit against Mohan and other 
costs should be entered in the application 
for execution of the Original Small Cause 
Court decree against the judgment-debtors 
and that the decree-holders may realise 
this amount by other means; in other 
words, the applicants desire that the certifi- 
cate of satisfaction which they granted for 
the amount which they had paid at auction 
sale should be set aside, 

There is provision in O. XXI, r. 91, for 
such an application, but the application 
must be made before the sale is confirmed 
and the application must be made within 
thirty daysfrom the auction sale as laid 
down by Art. 166 of the schedule of the 
Limitation Act, The present application 
does not purport to be one under O. XXI, 
rT. 91, because such an application would 
long be barred by time. The auction sale 
took place on April 28, 1923, and was con- 
firmed on May z6, 1927, and the present 
application was brought on December 3, 
1930. The application is headed “ Under 
s. 47, Oivil Procedure Code” and the learned 
Counsel argues that this section is authority 
for the present application. Heis not able 
to quote any ruling as a precedent, but he 
refers to Dubey Amba Lal v. Ram Gopal- 
Madho Prasad (Y), and the observations 
at p. 66%. Itis true that on that page 


(2) (1933) A LJ 60; 144 Ind. Cas. 492; AIR 1938 
All. 218; Ind. Rul. (1933) All. 438; 55 A 22], 
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certain remarks are made and that the 
principle of equity was applied in regard 
to a case where it was found, as in the 
present case, that certain property which 
had been the gubject'of an, auction sale 
and purchase by a decree-holder did not 
belong to the judgment-debtor, but the 
parties to that ruling were two rival 
decree-holders and the question between 
them wasa rateable distribution of assets. 
Such a rateable distribution is made under 
8. 73, Civil Procedure Code, and the Court 
held that it should in the interest of equity 
apply its inherent powers under s. 151, 
Civil Procedure Code as between two rival 
decree-holders. That was a different ques- 
tion from the present case where we have 
on the one side a decree-holder and on the 
other side a judgment-debtor, and we do 
not consider that the principle of that 
ruling can be applied to the present case. 
We consider that a decree-holder who pur- 
chases at an auction sale ought not to be 
placed in a better position as regards a 
judgment-debtor than a stranger who makes 
a purchase, and no principle of equity has 
been shown to us under which we could 
hold a different view. This point has been 
already laid down in an unreported* ruling 
of this Court, S. A. No. 1198 of 1933, Mangal 
Sen v. Mathura Prasad (2), in which the rul- 
ing of Dubey Amba Lal v. Ram Gopal-Madho 
Prasad (1) was considered. There are a 
number of rulings of this Court for the 
Proposition that there is no guarantee at 
an auction sale that the judgment-debtor 
has no saleable interest in the property. 
This is laid down in Ram Saroop v. Dalpat 
Rai (3), Anand Krishna v. Kishen Devi (4) 
and Sahu Deputy Shankar v. Mangal Sen 
(5). It is well established, therefore, that 
there is no warranty of title at an auction 
sale and that what is sold is merely the 
right and interest of the judgment-debtor 
‘and it is for the purchaser, whether he is a 
decree-holder or a stranger, to ascertain the 
title for himself. If there is any dis- 
advantage in the matter it ought to be the 
disadvantage of the decree-holder because 
it is his business to ascertain previously 
whether the judgment-debtor has any title 


(2) (1935) ALJ 261; 157 Ind, Cas. 33; A I R 1935 
All. 470;8R A £5. 

(3) 18 A LJ 905; 58 Ind. Cas, 105; 20 P LR (A) 
318; 43 A 60. 

(4) (1931) A Ld 228; 132 Ind. Cas. 417; Ind. Rul.. 
(1931) All. 513; A I R1931 All. 377; 53 A 496, 

(5) (1932) A LJ 1007; 143 Ind. Cas. 429: A I R 
1933 ‘All. 63; 54 A 948; Ind. Rul. 1933) All 


94 





*Since reported in 157 Ind. Oas. 33—[Ed.] 


NGA SHWE GAN V. EMPEROR 


(RANG) 157 10: 


or not in the property which is put up to 
sale. We do not think that in the present 
case we can hold that s. 47, can be invoked 
to provide a rule where the decree-holder 
has failed to apply within the period of 
limitation allowed by a rule of O. XXI. 
Order XXI does supply a remedy for a 
decree-holder who finds that the property 
which he has purchased at auction sale is 
not property in which the judgment-debtor 
has a saleable interest. It is for the decree- 
holder to bring his application in proper. 
time under that rule. In other words, a 
decree-holder ought to ascertain immediate- 
ly after the auction sale whether there is 
any onein hostile possession of the property, 
and if he neglects to do so he has only him- 
self to blame. We do not see any prin- 
ciple of law under which the present appli- 
cation can lie. 

Accordingly we agree with the Oourts 
below and we dismiss this second appeal 
with costs. 

N. : Appeal dismissed. 
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RANGOON HIGH COURT 
Criminal Appeal No. 393 of 1935 
May 17, 1935 
DUNKLEY, J. 

NGA SHWE GAN-— APPELLANT 
versus 

EMPEROR— RESPONDENT 

Criminal trial—Identification—Boys identifying 
accused not asked if they knew him previously— 
Evidence that they must have known him—Held, 
that identification at parade proved nothing. 

Where the boys who identified the accused were 
not questioned as to whether they knew the accused 
previously but it appeared clear that they must have 
known him as they lived in the same village as the 
accused and there was evidence that the accused 
actually accompanied the villagers and the boys when 
the robbers were followed and the stolen property 
recovered : 

Held, that the identification of the accused at the 
parade proved nothing at all 

Cr. A. from the order of the First Addi- 
tional Special Power Magistrate of Toungoo, 
dated March 27, 1935, passed in Criminal 
Regular Trial No. 15 of 1935. 

Judgment.—The appellant, Maung 
Shwe Gan, has been convicted of robbery 
at a pongyi kyaung. The alleged robbery 
occurred on the night of January 6. 
Practically all the property which was.taken 
by the robbers was recovered in close 
proximity to the monastery after the robbers 
had departed. It is not explained why the 
robbers should have discarded their booty 
in this way. They were certainly not close- 
ly followed by the villagers, and there does 
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not appear to have been any reason for 
undue haste in their departure. Stranger 


still, it is alleged that among the booty was ~ 


also found a balaclava cap and a dagger 
belonging to the robbers, and it is now 
alleged by the prosecution that these articles 
have been identified as being property of 
the appellant. The whole case teems with 
suspicion from the very outset. There is 


clear evidence to show that after the- 


robbery had taken place it was asserted 
that it had been committed by two insane 
men who had visited the monastery in the 
evening and had departed during the 
night, and, in fact, the -two school-boys, 
Maung Thein Aung (P. W. No. 1) and 
Maung Bo Lay (P. W. No. 3), on whose 
identification the conviction mainly depends, 
actually told the villagers that they suspect» 
ed the two insane men of having taken 
these articles. 

To my mind, this suspicion is somewhat 
confirmed by the extraordinary conduct of 
the robbers in abandoning their loot after 
they had left the monastery. The fact that 
no report of the robbery was made until by 
accident a Sub-Inospector of Police happen- 
ed tovisit the village on January 9, in 
connection with the investigation of another 
case, is further proof of the fact that at the 
time the thefts were ascribed to these two 
insane persons. 

Now, at an identification parade, which 
was held on January 19, the appellant Shwe 
Gan was identified by the two school-boys 
as one of the robbers. I cannot place any 
_ reliance on this identification parade. Un- 
fortunately, the school-boys were not ques- 
tioned as to whether they knew the appel- 
lant previously, but it seems clear that they 
must have known him; for they were both 
at the time living in a monastery at 
Kywebwe village and the appellant belongs 
to that village and, moreover, there is clear 
evidence that the appellant actually accom- 
panied the villagers and the school-boys when 
the robbers were followed and the stolen 
properly was recovered. Consequently, the 
identification of the appellant at this parade 
proves nothing at all. 

The only other evidence against the 
appellant is the doubtful evidence of 
identification of the dagger. The case 
against the appellant is an extremely 
doubtful one and, in my opinion, he ought 
not tohave been convicted. His convic- 
tion and sentence are set aside ard he is 
acquitted. 

N. Conviction set aside. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Petition No. 172 of 1934 
February 22, 1935 
Mie Auman, A. J.C. 
Lala MOTI RAM—P ualINntTirF— 
PETITIONER : 
versus 
Lala DEVI DAS AND ofapRs—DEFEaNDANTS 
— OPPOSITE PARTIES 

Limitation Act (IX of 1908), Sch. I, Arts. 120, 
127—Plaintiff excluded from enjoyment of rights as 
co-parcener—Suit for declaration and perpetual in- 
junction—Limitation—Article applicable, 

The proper relieftobe granted to a person who 
is excluded from the enjoyment of hisrights as a 
co-parcener by the other members of the family, 
is a declaration of his rightsand a.decree for joint 
possession, A suit filed by one member for declara- 
tion that heisa memberof a joint Hindu family 
and for a perpetual injunction against the defend- 
ants that they should not obstruct his participating 
in the management of the business, is not one to 
enforce a right toshare in joint family property. 
It is purely a declaratory suit with a consequential 
relief in the form of an injunction and hence Art, 
and not Art. 127, 


120, Limitation Act applies ‘ 
and Atma Ram v., - 


Naran Bhai v. Ranchhod (4) 
Godhu Ram (5), relied on, Mahadeo Balvant v. 
Lakshman Balvant (1), Soshi Bhushan v, Ganesh 
Chunder (2) and Ganpat v. Annaji (3), distinguish- 


ed. 

C. Rev. P. from an order of the District 
Judge, Dera Ismail Khan, dated Janu- 
ary 15, 1934. 

Messrs. Diwan Chand, R. B. and Saad- 
ud din, K.B., for the Petitioner. 

Messrs. Raja Singh and Ganesha Khan, 
for the Opposite Parties. 


Order.—Devidas has four sons, Motiram, 
Hoturam, Roopchand and Gopaldas. Three 
firms were started in the name of the 
family, viz., (1) Devidas Motiram, (2) Devi- 
das Hoturam and (3) Devidas Roopchand. 
This suit was filed by Motiram for a 
declaration to the effect that he was a 
member of the joint Hindu family consist- 
ing of Devidas and his sons, and that he 
was therefore a member of the three firms 
mentioned above. He also asked for a 
perpetual injunction against the defen- 
dants that they should not obstruct his 
participating in the management of the 
business. Gcpal Das being in service did 
not appear and proceedings were taken 
ex parte against him. The father and the 
other two sons pleaded that there was no 
joint Hindu family, that Motiram had 
been turned out by the father in 1921, 
and that he was therefore not entitled to 
participate in the management of the busi- 
nessrun in the name of the father and the 
sons. It was alleged that the parent firm 
was Devidas Motiram, that Motiram having 
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proved dishonest in 1921, this firm was 
discontinued and the firm Devidas Hotu- 
ram was started out of which sprang 
Devidas Roopchand. Two technical ob- 
jections were also taken, firstly, that the 
súit was not framed in the proper form 
and, secondly, that it was time-barred. 

Various issues were framed but forthe 
purpose of this revision application I would 
refer to the following four points: (1) 
Whether Motiram is a member of the joint 
Hindu family. (2) Whether he is a member 
of the three firms. (3) Whether the suit is 
competent. (4) Whether it is within 
time. f 

The learned trial Judge held (1) that 
there was no joint Hindu family, kecause 
the grandfather did not leave any nucleus : 
Devidas started on his own and it was 
his personally acquired capital’ which was 
used by the firms having his name: (2) 
that Motiram had been excluded from the 
family in 1921 and that he had been 
carrying on his own business since then (3) 
that the suit. was not competent in the form 
in which it was brought, and that in his 
opinion a suit for dissolution of partner- 
ship and rendition of accounts should 
have been instituted : and (4) that it 
was argued before him that Art. 120 ap- 
plied, but the contention was that Motiram 
had been excluded only a year before 
the suit and not in 1921, and that in fact 
he was excluded in 1921, and the suit 
was therefore time-barred. 

An appeal was filed in the Court of the 
District Judge, Derajat, and the same four 
points were agitated Lefore him. As re- 
gards the first two points the learned 
District Judge disagreed with the trial 
Court. He admits that there being no 
ancestral nucleus, co-parcenary did not 
exist in the sense that it was founded by 
the grandfather. But he was of opinion that 
Devidas had voluntarily thrown his ác- 
quisitions into the common fund and had 
thereby formed a co-parcenary consisting 
of himself and his sons. In the circum- 


stances he was of the view that Motiram . 


was a member of a joint Hindu family, 
and consequently a partner in the three 
firms which were carrying on business in 
the interest of that family. 

On the facts he held that Motiram had 
been excluded in 1921, and that although 
some suits were filed in the name of 
Devidas Motiram for the purpose of re- 
covering old debts, the firm had become 
defunct in that year. On the technica] 


question of the frame of the suit he fol- | 
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lowed the Punjab ruling published in 

Vol, 2 of the Punjab Case Law at p. 46, 

in which it was held that the member of 

a joint Hindu family, who is excluded 

from possession, cannot sue for a declaration 

and perpetual injunction but should sue | 
for joint possession. He therefore decided 

that the suit was not maintainable in the 

present form. 

On the question of limitation, he was in 
favour of the application of Art.120. He 
ruled out Art. 127 onthe ground that the ` 
suit was not to enforce the right to share 
in the property of a joint Hindu family. 
It was a pure declaratory suit, Motiram 
having been excluded in 1921, the Appel- 
late Court was of opinion that he should 
have brought the suit within six years of 
it, and that his suit was therefore time- 
barred. The appeal was dismissed on these 
latter two grounds and Motiram has come 
up on revision. The learned Counsel for 
the petitioner argued that he had correctly 
framed the plaint and that the lower Courts 
were wrong in thinking that the suit was 
not properly laid. He depended upon 
Mahadeo Balvant v. Lakshman Balvant (1), 
Soshi Bhushan v. Ganesh Chunder (2) and 
Ganpat v. Annaji (3). The first named 
ruling dealt with a suit for partition of 
the ancestral property filed by the next 
friend of the minors against their adult 
brother. [t was held that the suit was 
maintainable, The second case related to 
a suit between joint owners of property with 
regard to the closing ofthe door of a stair 
case, and the third dealt with a suit brought ° 
by amember of a joint Hindu family for 
an account of the profits of a partnérship, 
An injunction was sought to prohibit the 
defendants from excluding the plaintiff 
from the joint possession and management 
of the shop. It was admitted that there 
were other properties and that the suit 
was brought only about a particular shop 
existing at Poona. 

The first two rulings have no bearing 
on the point at issue before me and need 
not be discussed. The third does not deal 
with the form of the plaint and the decree 
for the enforcement of the rights of a 
joint co-parcener when he is excluded from 
the family property. It only dealt with 
the point whether injunction could ba issued 
with regard to a particular shop and that 
also to the extent that the accounts should 
be shown to the plaintif. The question 

(1) 19 B 99. 

(2) 29 O 509. 

(3) 23 B dd. 
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whether the suit was properly framed was 
never controverted. As against these 
rulings I have to consider Naran Bhai v. 
Ranchhod (4) and Atma Ram v. Godhu 
Ram (5). The former judgment has to be 
preferred to Ganpat v. Annaji (3), because 
it deals with the point at issue and is a 
later ruling of the same Court. The 
decision of the Lahore High Court is very 
recent because it was decided on Octo- 
ber 20, 1932. The ratio decidendi of both 
these authorities is that the proper relief 
to be granted toa person who is excluded 
from the enjoyment of his rights asa co- 
parcener by the other members of the family 
is a declaration of his rights and a decree 
for joint possession. It follows, therefore, 
that the plaint should ask for these reliefs 
and the wording of Art. 127 also supporte 
this view. 

The factsof the case before the Lahore 
High Oourt are practically on all fours 
with those before me and it was this 
ruling which was referred to by the Dis- 
trict Judge. The excluded co-parcener 
had brought a suit for declaration and an 
injunction and their Lordships of the 
Lahore High Court held that it was not 
competent. In my opinion the view taken 
in these two latter rulings must prevail 
and I agree with the two Courts below 
that the frame of the suit is incorrect. 

It follows that the suit is not one to 
enforce a right to share in joint family 
property. It is purely a declaratory suit 
with a consequential relief in the form of 
an injunction. The lower Courts have 
therefore rightly applied Art. 120 and the 
suit as framed is, therefore, time-barred. 
For the reasons given above Ido not see 
any ground tointerfere and dismiss the 
petition with costs. 

N. Petition dismissed. 

(4) 26 B 141; 3 Bom. L R 598. 

5) 141 Ind. Cas. 409; A I R 1933 Lab. 712; 14 


y . 806; Ind. Rul. (1933) Lah. 124; 34 PLR5& 
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r. 1, 8 149 — Application for leave to 
appeal in forma pauperis—No copies of decree 
or judgment — Application rejected — Appeal, if 
pending — Value of appeal beyond jurisdiction of 
Single Judge — Whether he can dismiss application 
for leave to appeal — Appeal insufficiently stamped 
—Single Judge, if can decline to receive it— But once 
received he cannot reject it on ground of insufficiency 
of stamps— Letters Patent (All.), cl. 10— Single Judge 
refusing to extend time under s. 5, Limitation Act 
(IX of 1$08)—Order, whether appealable, 

Where copies of the decree and the judgment are 
not filed, it is impossible to regard the memorandum 
of appeal as constituting a complete appeal in itself, 
In such an event no appeal has really been preferred, 
but only an application for leave toappeal has been 
made. Ifthat application is granted, then there 
are nofurther requisites, and the applicant would 
not be called upon to furnish copies of the decree and 
the judgment. But ifthe application is rejected, the 
whole matter falls through, and there is no longer 
any appeal pending before the Court. An appeal 
canonly be preferred from a decree, and when the 
decree is not filed,no appeal can be considered to 
be pending. The memorandum of appeal in such a 
case must be-considered asa mere appendix to the 
application and the rejection of the application puts 
an end to the whole proceeding. [p. 352, col:-2.] 

A Single Judge has no jurisdiction to dismiss an 
application for leave to appeal on the ground that 
it is barred by limitation, ifthe valuation of the 
appeal is such that it is beyond his pecuniary jurisdic- 
tion. [ibid.] $ 

It is therefore open to a Single Judge to decline to 
receive the document which is insufficiently stamped 
on the ground that he cannot receiveit. But where 
the document has been received and has been ac- 
cepted as having been properly presented, a Single 
Judge should not reject the document later on, on 
the ground of insufficiency ‘of court-fees, unless the 
matter were within the jurisdiction of a Single 
Judge. lfa Division Bench alone can reject the 
appealon the ground of insufficiency of court-fees, 
then the matter should be Jaid before such a Division 
Bench. [p. 35], col. 2; p. 252, col.1 ] 

The order of the Single Judge dismissing an ap- 
plication under 8.5, Limitation Act, and refusing 
to extend time is not a judgment within the meaning 
of cl 10, Letters Patent, and accordingly no appeal 
lies from that order. [p. 351, col. 1.] 

[Case-law referred to,] 


L, P. A. from the judgment of Mr. Justice 
Kendal], Allahabad, dated February 13, 
1933, reported in 144 Ind. Cas. 79. 

Mr. S. B. L. Gaur, for the Appellant. 

Mr. G. S. Pathak, for the Respondent. 

dJudgment.—Three questions have been 
referred to this Full Bench for an expres- 
sion of opinion by a Division Bench before 
which a Letters Patent appeal frora an 
order of a Single Judge of this Oourt 
dismissing an application under s. 5, 
Limitation Act, came up for hearing. 
On May 2, 1932, the appellant filed an 
application in this Court before a Single 
Judge for leave to appeal in forma pau- 
peris and that application, as required by 
O. XLIV, r. 1, was accompanied by a. 
memorandum of appeal containing the 
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goounds of objections and also a prayer 
for the appeal being allowed, No court-fee 
was, of course, at that time paid on the 
memorandum of appeal. Both the appli- 
cation and the memorandum of appeal 
were received by the learned Judge and 
registered as a miscellaneous case, and 
were later on put up again before him on 
May 9, 1932, with an office report that the 
application was beyond time. On that 
date the applicant was not present in the 
Court room and her application for leave 
to appeal was rejected. No separate order 
was passed on the memorandum of appeal 
treating it as being in itself a separate 
appeal. On May 23, 1932, an application 
was filed on her behalf bya Counsel purport- 
ing to be under s. 5, Limitation Act, ac- 
companied by an affidavit and praying that 
the delay in the filing of the “appeal” be 
condoned. This application was dismissed 
by the learned Judge on February 13, 
1933, after notice to the opposites party 
had been given. The learned Judge came 
to the conclusion that at that time there 
was, properly speaking, no appeal before 
the Court at all, and that therefore he 
could not extend the time. It is from this 
order that a Letters Patent appeal has been 
preferred. ; 

The learned Counsel for the applicant 
states that the application for extension of 
time was really for extension of time for 
leave to appeal and not for extension of 
time for the filing of the appeal, although 
inadvertently the word “appeal” instead 
of “application” was used in it. The first 
question which has been referred tous by 
the Division Bench is as to whether an 
appeal lies under cl, 10, Letters Patent, 
from the order passed by a Single Judge 
under s. 5, Limitation Act, refusing to 
extend the time for filing an appeal. 

An appeal would lie ifthe order in ques- 
tion were a “judgment” within the mean- 
ing of cl. 10, Letters Patent. It has been 
held in numerous cases that as the Letters 
Patent were drafted long before even the 
earlier Code of 1882 was passed, the word 
“judgment” used therein does not mean 
the judgment as defined in the existing 
Code of Civil Procedure. At the sametime 
the word ‘‘judgment” does not include 
every possible order, final, preliminary or 
interlocutory passed by a Judge cf the 
High Court. In several cases the word has 
been given a narrower and more restrictive 
meaning. In Ghasi Ram v. Nuraj Begam (1), 
it was held that an order remitting issues 

(1) 1 A31; 11 Mad, Jur. 221, 


SHAHZADI BEGAM V. ALARH Nata (ALL) 


15710 


to a Subordinate Court was not a judg- 
ment. In the case of Banoo Bibi v. Mehdi 
Husain (2), it was laid down that an order 
refusing leave to appeal in forma pauperis 
was not a judgment and was not appeal- 
able under the Letters Patent. It was inci- 
dentally remarked in that case that 
an order which is not made appealable 
if passed by a lower Court would not 
be a judgment within the meaning of 
the Letters Patent. But that was a rough 
rule of interpretation and cannot be 
considered to be an exact definition of 
judgment. In the case of Muhammad 
Nimullah Khan v. Ihsanullah Khan (3), it 
was laid down that an order directing the 
amendment of a decree passed by a 
learned Judge of this Court was not a 
judgment which would be appealable under 
the Letters Patent. Similarly in the case 
of Mansab Ali v. Nihal Chand (4), it was 
held that an order dismissing an appeal 
for default of appearance was not a judg- 
ment and could not be appealed against. 

In the case of R. Wall v. J. E. Howard 
(5) it was held that no appeal under the 
Letters Patent would lie from an order of 
a Single Judge refusing an application 
under the Companies Act, for extension 
of time for serving notice of an appeal 
under that Act, inasmuch as such an order 
would not be a judgment within the mean- 
ing of cl, 10. In that case several cases 
were referred to showing that the word “‘judg- 
ment” had been interpreted in a narrower 
sense. In the caseof Piare Lal v. Madan 
Lal (6), it was held that no appeal lay 
from an order refusing to set aside a sale 
under O. XXI, r, 90. On the other hand, 
in the case of Kura Mal v. Ram Nath (7) 
an appeal from an order refusing to extend 
time under s. 5, Limitation Act, was ac- 
tually entertained, but the judgment does 
not indicate that any objection was taken 
on behalf of the respondent that the appeal 
did not lie, for there is certainly no reference 
to any such point in the judgment. It also does 
not appear that the earlier case of R. Wall 
v, J. E. Howard (5), was cited before the 
Bench or considered, The case therefore is 
no clear authority for the proposition that 
an appeal lies. It only decided the point 
that where a client bona fide accepted the 
advice of a Counsel as to the proper proce- 

(2) 11 A 375; A W WN 1889, 70. 

(3)14 A 226: A W N 1694, 14, 

(4) 15 A 359; A W N 1893, 113. 

(5)17 A 438; a W WN 1895, 89. 

(6) 39 Ind, Cas. 460; AIR 1917 All. 395; 39 A 19]; 
15A LJ 46. : 

(7) 28 A414; 3A LJ 218; A WN 1903, 67, ` 
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` dure to adoptin the course of litigation and 
was misled by that advice, there was suff- 
cient cause for the delay. 

In the case of Sadiq Aliv. Anwar Ali (8) 
it was held that a Letters Patent appeal 
would lie from an order of a Single Judge 
rejecting an application to set aside the 
abatement of an appeal. In that case one 
respondent had died on June 13, 1920, and 
an applicalion was made on January 4, 
1921, to set aside the abatement. The 
Bench took it for granted that the appeal 
abated six months after the date of the 
death of the respondent and that the ap- 
plication for setting aside the abatement 
was made within the time prescribed by 
law for such an application. Proceeding 
on these assumptions, it considered that en 
appeal lay, because the order refusing to set 


aside the abatement was a judgment within. 


the meaning of cl. 10, Letters Patent. In 
the course of the judgment the Bench 
relied on the case of Tuljaram Row v. 
Alagappa Chettiar (8), and quoted with 
approval the remark of the learned Chief 
Justice of the Madras High Court that the 
“test seems tome to be not what is the form of 
the adjudication but what is its effect in the suit 
or proceeding in which it is made. If its effect, 
whatever its form may be, and whatever may be the 
nature of the application on which it is made, is to 
put an end to the suit or proceeding so far as the 
Court before which the suit or proceeding is pending 
is concerned, or if its effect, if it is not complied with, 
is to put an end to the suit or proceeding, I think 
the adjudication is a judgment within the meaning 
of the clause,” 


The Amending Limitation Act under which 
the period for the application for setting 
aside the abatement was reduced to three 
months had come into force on January 1, 
1921, but this circumstance was apparently 
overlooked at the time. Therefore that case 
is distinguishable as the Beuch had proceed- 
ed on the assumption that the application 
for the setting aside of the abatement was 
in time, and it is therefore not necessary 
for us to examine the correctness of that 
decision. We would like to point out that 
the test laid down by the learned Chief 
Justice of the Madras High Oourt is put 
in too wide a languags and cannot be ac- 
cepted as laying down the correct criterion. 
This is now particularly so, as their Lord- 
ships of the Privy Council in a later case 
of Sevak Jeranchod Bhogi Lal v. Dakore 


a 70 Ind. Cas. 801; A I R 1923 All. 44; 45 A 


(9) 8 Ind. Oas, 340; 35M 1; (1910) M W N 697:8. 
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Temple Committee (10), at page 558*, refer- 
ring to the Letters Patent of the Bombay 
High Court remarked: 

“The term judgment in ths Tetters Patent of 
the High Court means in civil cases a decree and 
not a judgment in the ordinary sense " 

Of course their Lordships did not 
mean to lay down that no appeal would 
lie under el. 39, Bombay High Court Letters 
Patent, from a decree or final order. That 
has been made clear by a Full Bench of 
this Court in the case of Sital Din v. Anant 
Ram (11), but their Lordships certainly in- 
tended to make it clear thatthe word 
“judgment” used in the Letters Patent is 
not to be taken in its widest scope. No 
doubt the Bombay High Court in the case 
of Ram Chandra Gangadhar v. Mahadev 
Moreshwar (1D, followed in Nagindas 
Motilal v.Nilaji (13), hastaken a view in 
favour of the appellant, but a contrary 
view was expressed earlier by a Fall 
Bench of the Calcutta High Court in the 
Shiba Das 
Chatterjee (14), from which the Bombay 
High Court dissented. That Full Bench 
decision although to some extent doubted 
in the case of Brojo Gopal Royv. Amar 
Chandra (15), has not been overruled by 
that High Court. 

It seems to us that when an appeal is 
filed, which is prima facie beyond time and 
along with it an application is made for 
extension of time under s.5, Limitation 
Act, there are two matters before the 
Court. The appeal on the face of it ig 
barred by time ana would have to be disa 
missed unless time were extended. The 
application has to be considered on its 
merits and hasto beallowed or disallowed. 
The application must therefore be consider- 
ed in the first instance, and if itis allowed, 
the delay is condoned and the defect of 
limitation which would otherwise he in the 
appeal is cured. The appeal would then be 
admitted by a separate order. If, on the 
other hand, the time is not extended, then 
the result is that the application for exten- 

(10) 87 Ind. Cas. 313; AI R1925P 0155; 23 a LJ 
555; 49 ML J 25, L R6A P O il7; (1925) MW 
peg 20 W N 535; 410 L J 628; 22 L W 246 
: ch) 142 Ind, Oas. 331; A I-R 1933 All. 262; 55 A 326; 
(1933) A L J 12; Ind. Rul. (1933) All 106. 

(12) 44 Ind. Cas. 913; A I R1917 Bom. 14; 42 B 26); 
20 Bom. L R 172. 

(13) 80 Ind. Oas 862; A I R 192: Bom, 339; 48 B 
442; 26 Bom. L R 395. 

(14) 33 0-1323; 3 O LJ 545; 10 O W N 986, 

(15) 114 Ind, Cas. 88; A I R 1929 Oal. 214; 56 O 135; 
I LT 40 Oal, 166; 32 O W N 932, 4 
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-sion of time under s.5 is dismissed, but 
that does not involve an automatic dismis- 
sal of the appeal itself although undoubted- 
ly the appeal would in the long run have 
also to be dismissed by a separate order. 
It may be that an application for extension 
of time under s.5 is insome cases cogniz- 
able by a Single Judge, while an appeal, 
although barred by time, is cognizable by a 
Division Bench, in which event the Single 
Judge would merely dismiss the application 
for extension of time leaving the appeal to 
be dismissed formally by a Bench of two 
Judges, The two matters. therefore are 
undoubtedly distinct and separate, and it 
is impossible to say that the order passed 
on one application necessarily involves the 
dismissal of the appeal itself, 

The present case, however, has arisen out 
of an application for leave to appeal which 
was barred by time. The learned Counsel 
for the respondent urges before us that 
` there was, in fact, no appeal filed at all, 
but only an application, and the memoran- 
dum of appeal which accompanied it was 
‘an appendix or an annexure to it and was 
not any separate document which conld be 
entertained independently of the applica- 
tion and that accordingly since the applira- 
tion itself was dismissed, this second docu- 
ment fell through and no document which 
can be treated as an appeal is now in 
existence. Thisisthe view which appears 
to have appealed to the learned Judge of 
this Court who dismissed the application on 
February 13, 1933. 
`” There is a distinction drawn between the 
institution of a suit by a pauper and the 
filing of an appeal by a person who is 
unable to pay the fee required for the 
memorandum of appeal. Under O. XXXIII 
there is only one application which is re- 
quired to be filed and if that application 
is allowed, then under r. 8, it is to be 
numbered and registered and has to be 
deemed the plaint in the suit and the suit is 
then to proceed in all other respects as a 
suit instituted in the ordinary manner. On 
the other hand, if the application filed by 
the plaintiff is dismissed, there is no other 
document left before the Court which can 
be proceeded with. On the other hand in 
O. XLIV, there is a provision that a person 
entitled to prefer an appeal, who is unable 
to pay the fee required for the memorandum 
of appeal may present an application 
accompanied by amemorandum of appeal 
and may be allowed to appeal as a pauper, 
etc. Thus two documents haveto be filed: 
oie is the application for leave to appeal 
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as a pauper and the other is the memoran- 
dum of appeal itself. But O. XLIV, r. 1, does. 
not require that the applicant should file 
copies of the decree and the judgment, 
which are necessary for ordinary appeals 
under O. XLI, r. 1, though an appellant, 
as in the present case may file them also, 
It is noteworthy that O. XXII, r. 9 which 
deals with the procedure for setting’ aside 
abatements provides that if it is proved 
that the person claiming to be the legal re- 
presentative was prevented by any sufficient 
cause from continuing the suit, the Court 
shall set aside the abatement and dismissal 
upon such terms as to costs or otherwise as 
it thinks fit, and it is provided that pro- 
visions of s. 5, Limitation Act, would 
apply to applications for the setting 
aside of the abalement. On the other 
hand s. 5, Limitation Act, provides 


“that an application may be admitted after 


the period of limitation prescribed therefor, . 
when the applicant satisfies the Court 
that he hud st ffizient cause for not prefer- 
ing ibe appeal within the period fixed. 
Thus there isadistinction ins. 5 and even 
where sufficient cause is shown, the Court 
has a discretion in not allowing the applica- 
tion to be filed beyond time, although, of 
course, such discretion hasto be exercised 
judicially and reasonably. But the exten- 
sion of time is a matter of concession or the 
indulgence to the applicant who has come 
late and cannot be claimed as of right. 
The reason obviously seems to be that in a 
case of limitation the person ought to be 
knowing the period prescribed by law for 
preferring an appeal and heshould take 
sufficient care and precaution to see that 
through no accident that period expires ; 
whereas in cases of abatements, a person 
may he entirely unaware of the death of 
his opponent, in which case if he proves to 
the satisfaction of the Court that he was 
prevented by sufficient cause from continu- 
ing the suit, the Court has no discretion, 
but to set aside the abatement or dis- 
missal. 

It follows accordingly that where the 
Court has some discretion in the matter and 
allows an appeal or application to be filed: 
beyond time as a matter of concession on 
being satisfied that there is sufficient cause 
for the delay, it is not really deciding the 
rights of the parties nor adjudicating upon. 
their rights and liabilities. The order is 
in the form of an interlocutory order ina 
pending matter and the disposal of-this 
matter does not automatically put an end 
to the appeal itself, which is to be dis.. 
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missed subsequently. If we were to accept 
the contention urged on behalf of the appel- 
lant that every order passed by a Single 
Judge which puts an end to or terminates 
the proceeding or which has by implication 
the necessary effect resulting in sucha 
termination is a judgment, the result would 
be that appeals would be permissible from 
dismiseal for default, dismissal for want of 
prosecution, dismissal on non-payment of 
costs of printing, translation, etc., or on 
failure to furnish security. To hold this 
weuld be going against several decisions 
of this Court. We are therefore of opi- 
nion that the order of the learned Single 
Judge dismissing an application under 
s. 5, Limitation Act, and refusing to exlend 
time is nota judgment within the meaning 
of cl. 10, Letters Patent, and accordingly, 
no appeal lies from that order. 

The second question referred to us is 
whether in spite of an order rejecting the 
application for leave to appeal in forma 
pauperis, an appeal is deemed to be still 
pending so long as it is not rejected for 
being insufficiently stamped or is dismiss- 
ed on the ground of. limitation, Jn the 
present case it so bappened that the ap- 


plicant filed not only the memorandum of ‘ 


appeal along with his application for leave 
to appeal, but also filed certified copies of 
the decree and the judgment. It wae, 


therefore, possible to treat his memorandum `’ 


of appealas an appeal preferred, but with- 
out payment of proper court-fees, 

Before 1803, the view which prevailed in 
this Court as a result of the Full Bench de- 
cision in the case of Bal Karan Rai v. Go- 
bind Nath Tiwari (16), was that when a 
document which is insufficiently stamped is 
filed, it isa wholly invalid document, which 
cannot be treated as an appeal at all, and 
accordingly as the court-fee had not been 
paid, itis not any memorandum ,of appeal 
which can be considered. On the other 
hand, some of the other High Courts took a 
contrary view and held that it was open to 
the Court to rectify the defect. According- 
ly in the new Code, s. 149 was added under 
which express provision has now been 
made conferring power ona Court where 
the whole or any part of any fee prescribed 
for any document by the law for the time 
being in force relating to court-fees has not 
been paid, to exercise its discretion at any 
stage, and allow the person, by whom such 
fee is payable to pay the whole or part as 
the case may be of such court-fee, and 


upon such payment the document in res- 
(16) 12 A 129: A W N 1890, 89, 
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pect of which such fee is payable is to have 
the same force and effect as if such fee 


had been paid in the first instance. 
The enactment undoubtedly has the affect 


of superseding the view expressed 
ia the Full Beneh case of tbis 
Court. The document therefore 


which does not bear the fall court-fée, is 
not necessarily a mere nullity and waste 
paper, which cannot be looked at and 


dealt with at all. Thus although the 
document ie defective, its defect 
can be cured if the Conrt exercises 


its discretion in favour of the person from 
whom fee is payable, and once the fee 
has been allowed to be paid, the docu- 
ment has the same effect as if the fee 


had been paid at the time when the 
document was filed. In view of this 
addition inthe Oode, a Bench of this 


Court in Muhammad Farzand Aliv. Rahat | 
Ali (17), laid down that the rejection of 
an application under O. XLIV, r. 1, Civil 
Procedure Code, for leave toappeal asa 
pauper is not the rejection of the appeal 
itself and it is, therefore, no ground for 
rejecting a subsequent application for 
permission to pay the full court-feeoud 
the appeal. This case has not so far 
been dissented from by any other Division 
Bench, and we are of the opinion that 
it laid down the correct law, if it be 
assumed that in that case the appellant 
had filed copies of the decree and the 
judgment along with the memorandum 
of appeal. If, however, copies of decree 
and judgment are not filed at all, then 
the position is different and will be 
discussed under the next head. 

So far as the deficiency in the amount 
of court-fee paid is concerned, the posi- 
tion seems tobe this. The learned Judge 
before whom it is sought to be presented 
may decline to receive the appeal altogether 
on the ground that it is insufficiently 
stamped. He would be perfectly justified 
in doing so in view of the provisions of 
s.6, Court Fees Act, under which no docu- 
ment of any kind chargeable in the first 
or second schedule of the Court Fees Act, 
shall be filed, accepted or recorded in 
any Court of Justice or shall be received 
or furnished by any public officer unless: 


-in respect of such document the court-fee. 


has been paid in full. It is, therefore, open to 
a Single Judge to decline to receive -the 
document which is insufficiently stamped 
on the ground that he cannot receive it. 


- (17)-45 Ind, Cas. 29; AT R1918 All, 94; 40 A 381 
164 UJ 309, i i SAA 
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But where the document has been re- 
ceived and has been accepted as having 
been properly presented, a Single Judge 
should not reject the document later on, 
onthe ground of insufficiency of court-fees, 
unless the matter were within the jurisdic- 
tion of a Single Judge. If a Division Bench 
alone can reject the appeal on the ground 
of insufficiency of  court-fees, then the 
matter should be laid before such a Divi- 
sion Bench. 

The third question is whether a Single 
Judge has jurisdiction to reject a memo- 
randum of appeal on the ground of defi- 
ciency inthe amount of court-fees paid, or 
dismiss it on the ground of limitation, 
when the memorandum of appeal is not 
separately filed, but merely accompanies 
the application for leave to appeal in 
forma pauperis. The answer in the first 
instance depends on an interpretation of 
the words “a motion for the admission 
of an application” in Chap. I, r. 1, sub- 
r. (12) of the Rules of this Court. The 
learned Advocate for the respondent relies 
on these words and contends that a motion 
to admit an application is distinct from 


the application itself and thet inasmuch 


as such a motion is cognizable by a 
Single Judge the latter has jurisdiction 
to disallow the motion which means that 
he has jurisdiction to dismiss the applica- 
tion itself at the very outset. On the other 
hand, the learned Counsel for the appel- 
lant relies on sub-r. (10), r. 1 and urges 
that an application under XLIV, r. 1, Civil 
Procedure ode, for permission to appeal in 
forma pauperis can be entertained by a 
Single Judge, only when the appeal 
would be within his jurisdiction and not 
otherwise, and that, therefore, the learned 
Judge should not have dismissed this 
application. 

There is no doubt that there is a dis- 
tinction between the two expressions 
“motion to admit an application” and 
“an application” in r. 1° of our Court. 
-What the rule intends is that even though 


“ the. application itself may be cognizable 


Me 
Perse 


by two” Judges and that, therefore, it 


“eould::notbe dismissed unless it was put 


up and‘considered by a Bench of two 


Judges,it-may be admitted by a Single 


Judge’ sitting alone. A motion toadmit 
such .an application can be made before 


av Single Judge and he can admit it; but 


ghia ‘does not-imply that he can also reject 


“the “application. If he isofopinion that 


thé applicant has made out a prima facie 
gase, and the application is. fit to be 
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admitted, he may admit it. But if on the 
other hand, he is doubtful and does not 
consider that the application should be 


admitted, hehas no power to reject it, 
but should order it to be put up before 
a Bench of two Judges, which would then 
finally consider whether the application 
should be admitted or rejected. Sub-r. 10 
restricts the jurisdiction of a Single Judge 
to dispose of an application under 
O. XLIV, r. 1, Civil Procedure Code, for 
permission to appeal in forma pauperis 
to only such cases in which the appeal 
itself would be within his jurisdiction 
and does not authorise a Single Judge 
to dismiss an application for leave to 
appeal in forma pauperis, for instance, 
first appeal, which can be heard and 
disposed of by a Bench of two Judges 
only. We are, therefore, of the opinion 
that the present matter was one which 
was exclusively cognizable by a Division 
Bench, and the application for leave to 
appeal in forma pauperis could not have 
been dismissed by a Single Judge sitting 


alone, although it could have been 
admitted by him. We are, therefore, 
of opinion that a Single J udge would 


to dismiss an applica- 
tion for leave to appeal on the ground that 
it is barred by limitation, if the valuation 
of ihe appeal is such that it is beyond 
his pecuniary jurisdiction. 

Where however copies 
and the judgment are not filed, it is 
impossible to regard the memorandum 
of appeal as constituting a complete ap- 
peal in itself. In such an event no 
appeal has really been preferred, but 
only an application for leave to appeal 
has been made. If that application is 
granted, then there are no further ree 
quisities, and the applicant would not 
be called upon to furnish copies of the 
decree and the judgment. But if the 
application is rejected, the whole matter 
falls through, and there is no longer any 
appeal pending before the Court. An 
appeal can only be preferred from a decree, 
and when the decree is not filed, no appeal 
can be considered to be pending. The 
memorandum of appeal in such a case 
must be considered as a mere appendix 
to the application and the rejection of the 
application puts an end to the whole pro- 
ceeding. These are our answers to the 
three questions referred to us. 


D, ee Questions answered, 


of the decree 
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_, CALCUTTA HIGH COURT 
Civil Appeals Nos. 1632 and 2335 of 1932 
February 19, 1935 
GUHA AND BARTLEY, JJ. 
WAZUDDIN GAZI AND ANOTHER — 
DEFENDANTE A RENELAINTE 

VETSUS 
Munshi SAYEBAHAMED AND ANOTHER 
— FLA INTIFFS— RESPONDENTS 

Landlord and tenant—Duty of landlord to indem- 
nify tenant against disturbances, 

The landlord is bound by an implied obligation 
to indemnify the tenant against disturbance by his 
own act or by the acts of those who claim under 
him, Consequently, he is liable for damages 


caused to the tenant by persons claiming under the 
landlord. 


O. A. from the appellate decrees of the Addi- 
tional Disirict Judge, 24-Parganas, dated 
May 24, 1432. 

Messrs. Bijan Kumar Mukherjee, Brojo 
Lal Chakravarti and Khitindra Kumar 
Mitter, for the Appellant. 

Messrs. Sarat Chandra Basak and 
a a Chakravarti, for the Respon- 

ents 


Judgment.—These are separate appeals 
by defendaatsina suit. The plaintiffs in 
the suit in which these appeals have arisen, 
claimed damages and prayed for a 
perpetual injunction on the facts and in the 
circumstances stated below: According 
to the plaintifs there were three separate 
tenancies created in favour of the plaintiffs 
or their predecessors-in-title, comprising 
121 bighas odd, by. defendants Nos. 2 to 4, 
the Sur defendants or their predecessors- 
in-interest, described in schedule (ga) to the 
plaint. The lands į in respect of which these 
tenancies were created were comprised in 
what is known as Chak Ghosalarabad. The 
tenancies had been in existence long before 
the year 132], B.S., and the plaintiffs were 
in possession of the lands comprised in 
the same. In the year 1321 B. S., the 
Sur defendants leased out the whole chak 
toone Tarak Nath Banerjee. Subsequently, 
the interest created in favour of Tarak 
Nath Banerjee was sold for arrears of 
rent, and was purchased by the lessors, 
the Sur defendants. In the year 1332 
B.S., the Sur defendants inducted defend- 
ants Nos.6 to 16 as Jalkar tenants in 
respect of the entire chai; and the entire 
chak, including the lands settled with the 
plaintiffs, long before the tenancy in favour 
of the defendants was created in the 
year 1332 B. S., has been enyenod into a 
Jalkar. This has resulted- in -injury to 
the plaintiffs: inasmuch. `as`: the ‘lands on 
which the plaintiffs were entitled to grow 
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paddy, have been converted into Jalkar, 
and the possibility of growing crops on the 
same, which was the purpose of the 
tenancies in favour of the plaintiffs has 
been destroyed by tae action of the lessors, 
the Sur defendants and tenants under 
them. The plaintiffs claimed damages for 
the years 1333 and 1334 B. S., and prayed 
for permanent injunction to restrain their 
Jessor defendants Nos.2 and 4 and the 
tenant defendants Nos. 6 to 16, for letting in 
salt water within the chak in which their 
tenancies were situate. 

The lessor defendants, the Surs, in their 
written statement asserted that the 
entire chak was a Jalkar, the existence of’ 
the three tenancies alleged by the plaintiffs 
was denied, and the plaintiffs were put to 


the strict proof of the same. .It was 
further asserted that the plaintiffs had 
abandoned the lands comprised: in the 


tenancies created in their favour. The 
claim for damages was fesisted, as also the 
prayer of injunction as made by the 
plaintiffs in the suit. The other contesting 
defendants supported the Sur defendants. 
It may be noticed at the outset that the 
defence, that the entire chak was a Jalkar, 
that the denial on the part of the Sur 
defendants of the tenancies in favour of the 
plaintiffs, and their defence that the lands: 
comprised in the tenancies had been 
abandoned, were all negatived by the 
findings arrived at by the trial Court. 
The findings arrived at by the trial Court 
on the question.of the existence of the 
plaintiffs’ tenancies, and on the question of- 
abandonment as raised by the defendants 
were noteven attempted to be challenged 
before the Court of appeal below, on appeal 
by the defendants. On those tindings the 
position must he taken to be established’ 
that the plaintiffs in the suit had a pre- 
existing right to hold the lands comprised 
in the tenancies for the purpose of produc- 
ing crops on the same, and the Sur defend- 
ants had no right to create an interest in 
derogation of the rights of tenants.inducted' 
on thelands, The lessors, ,deféndants Nos, 
2 to4d, were not entitled ‘to Tinterfere: with 
the pre-existing rights - ‘of -thè “plaintiffs 
who were tenants on the Jands i in’suit, by 
creating an interest in favour’ “Of? *defend- 
ants Nos. 6 to 11, and they were bound to 
secure quiet possession of . the plaintiffs, 
keeping in view the purpose.of. the tenancies 
created’ prior to the year 1332°B. S. which 
tenancies were in existence. 

As has been observed by thes. Geert of 
Appeal below, the. plaintiffs’ lands- were: 
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paddy producing lands, and ifthe Sur 
defendants allowed another set of tenants 
to inundate the plaintiffs’ lands with salt 
water for the purpose of rearing fishes, 
the Sur defendants were liable for acts by 
those tenants, The landlord is bound by 
an implied obligation to indemnify the 
tenantagainst disturbance by his own act 
or by the acts of those who claim under 
him. The Judge inthe Court of Appeal 
below has held on materials before him, 
that the Sur defendants after the purchase 
of Tarak Chandra Banerjee’s interest in 
the year 1330 B. S:, first conceived the idea 
of allowing the tenant to rear fish in the 
chak by ingress of salt water forgetting 
the interests of those tenants who hold lands 
within the chak for the purpose of produc- 
ing paddy. For the purpose of determin- 
ing whether the decision of the Courts 
below is right, we have carefully gone 
through the documents Ex. 20(a) and Ex. A 
as also the documents creating or evidenc- 
ing tenancies in favour of the plaintiffs, and 
on close examination of those documents, 
we have no hesitation in holding that on 
the documents and on the oral evidence in 
the case, the Courts below are right in 
holding that the contesting defendants in 


the suit against whom a decree for damages. 


has been passed, interfered with the rights 
of the plaintiffs in such a way as made them 
liable in damages, 

The quantum of damages was not in 
question in these appeals; and the decision 
` fixing the amount of damages must accord- 
ingly be affirmed. The relief claimed in 
the suit by way of permanent injunction 
was refused by the Court of first instance. 
The Court of Appeal below,‘ on appeal by the 
plaintiffs, granted injunction which, it 
cannot be disputed, amounts to a mandatory 
injunction, regard being hadtothe terms 
of the same. The question of granting 
injunction by the lower Appellate Court 
was one of the points raised in Second 
Appeal No. 2335, and it wae the only 
question raised in Second Appeal No. 1632. 
On the facts and in the circumstances of 
the case before us, we are decidedly of 
opinion that-the view taken by the trial 
Court was right, and that the Court of 
Appeal below was not right in granting an 
injunction, much less an injunction which 
is: mantatory in its nature. The decree of 
the lower Appellate Court so far as it 
relates to the grant of permanent injunction 
must be set aside. 

The result of our decision on questions 
arising for consideration in these appeals, 


ate 
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as indicated above, is that the dec:ee 
concurrently passed by the’ Courts below 
in favour of the plaintiffs-respondents, for 
recovery of damages are upheld. The 
decree of the lower Appellate Court 
granting permanent injunction to the 
plaintiffs, is set aside, The plaintiffs’ claim 
for permanent injunction as made in the 
suit in which these appeals have arisen is 
dismissed. The order as to costs passed by 
the trial Court will stand, the parties are 
to bear their own costs inthelower Appellate 
Court and in this Court. 
N. l Order accordingly. 


ALŁAHABAD HIGH COURT 
Oriminal Appeal No. 988 of 1934 
March 28, 1935 
KENDALL, J. 
NAUBAT ‘SINGH AND ofHERs— 
APPELLANTS 


Versus 
EMPEROR—Opposttz Party 
Criminal trial—Identification—Proportion of five 
persons to one accused—Standard not fully satisfied 
—Rejection of identification, whether proper—Con- 
fession—No undue influence —Rejection on technical 

ground, propriety of. s 

The proportion of five other persons to one accus- 
ed person for identification is the minimum desirable 
proportion for the purpose of satisfying a Court 
that the identification of the accused was not a ques- 
tion of accident. Where, however, the identification 
had failed to satisfy the above standard, it is not 

ossible to discard these proceedings on that ground. 
t is only proper to hold that the evidence of iden- 
tification should, in the circumstances, be subjected 
to a more rigid scrutiny than ifthe proper stand- 
ard had been maintained, 

Obiter.—Where a confession is made in circum- 
stances that preclude all suspicion of undue in- 
fluence, it would be unfortunate if it is neces- 
sary to decide against admitting it merely on 
some technical ground or because the rule for re- 
cording confessions had not been strictly follow- 
d 


ed, 
Messrs. K. D. Malaviya and Shiva Charan 
Lal, for the Appellants. 
The Government Pleader, for the Crown. 


Order.—The seven appellants, Naubat 
Singh, Chob Singh, Ram Sarup, Shib 
Charan, Hansa, Kharga and Karan Singh, 
have been convicted’ by the learned 
Sessions Judge of Muttra, of an offence 
under s. 395, Pena! Oode, and sentenced 
to seven years’ rigorous imprisonment each. 
The dacoity in question took place on the 
night between April 23 and 24, 1934, at the 
house of Angan Lalin the village of Bajna 
in the Muttra District. As to the fact of 
dacoity there is no doubt whatever, and it 
is also clear that it was a dacoiby of a 


h 
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very serious nature. Some 25 or 30 per- 
sons are said to have taken part init; 
they used firearms and they looted the 
property of Angan and took it away. 
But it is also in evidence that they met 
with serious resistance. The village isa 
large one, and two Police constables 
named Sadiq Ali and Babu Singh with 
two chowkidars were patrolling it. On 
hearing the noise of the dacoity, they 
came to the spot and finding that looting 
was going on, they wentup on tothe roof 
of Durga, who has a shop at a short distance 
from Angan’s house, and from there they 
observed the proceedings and also fired 
at the dacoits, one of whom was afterwards 
found to have been killed by gunshot 
wounds and another, as afterwards ap- 
peared, was seriously injured. Another 
of the dacoits was killed by one of the 
villagers with a spear, The dacoits had 
some “mashals’ with them and also 
electric torches, and as it was a moonlit 
night, it has not been argued that it 
would not have been possible for the 
witnesses for the prosecution to have 
identified the dacoits on account of the 
absence of any light, 

Although the list of property said to 
have been stolen -was handed in to the 
Police, none of this property was recovered. 
One of the appellants, however, Naubat was 
arrested in Bulandshahr District, on 
April 26. It should be menticned that the 
report of the dacoity had been made in 
the early morning of April 24, at the thana 
of Nohjhil in Muttra District, and it was 
only by accident that Naubat was dis- 
covered by the Police tohave been suffer- 
ing from gunshot wounds in the District 
of Bulandshahr, a couple of days later. 
The Bulandshahr Police do not appear to 
have had at that time any official news 
about this dacoity. The Second Officer 
of the Bulandshahr Kotwali heard from a 
resident that Naubat was lying ina 
dangerous condition with gunshot wounds 
received iu a dacoity, and . he naturally 
made inquiries and found Naubat lying 
on a cot in a precarious condition. He, 
therefore, took him before a Deputy 
Magistrate where Naubat's statement was 
recorded on April 26. Naubat was sub- 
sequently sent to hospital where he was 
kept for about a month. 

Sixteen men were ultimately prosecuted 
in connection with this dacoity, and seven 
of them have been convicted. The evidence 
on which they have been convicted con- 
pists of the confession of Naubat and a 
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statements by witnesses, a 
large number of whom have identified 
the present appellants as having taken 
part in the dacoity. It was argued inthe 
first place in this Court that the state- 
ment made by Naubat tothe Magistrate 
on April 26, 1934, was not admissible in 
evidence. The Magistrate did not record 
the questions put by him to Naubat and 
the answers made by Naubat in the 
manner required by ss. .164 and 364, 
Criminal Procedure Code, and also by the 
Government orders on the subject. The 
recording Magistrate gave evidence in the 
course of which he stated that he did not 
think thatit was necessary to note down 
the questions and answers, though he 
stated thathe had put allthe necessary 
questions and was satisfied that the 
statement was voluntary.’ In’ these 
circumstances, the Judge held that the 
statement was admissible in evidence as 
a confession, and in this he is supported 
by the decision of a Full Bench of this 
Court in the case of Muhammad Ali v. 
Emperor (1). Jt has been argued by Mr, 
Kapildeo Malaviya, however, that the 
irregularity in the procedure could not 
be cured by the evidence of the Magis- 
trate, becausein this case Naubat had 
been prejudiced by the failure to record 
questions and answers as required by law. 
The argument is that although the general 
impression created by the’ statement ag 
it has been recorded is to the effectthat © 
Naubat took part in the dacoity, yet 
it is capable of the interpretation that 
Naubat was merely watching the dacoity 
and was not one of the dacoits, and. that 
this would have been brought out if-the 
statement had been properly recorded. It 
has also been argued that this confes- 
sion was not made to a. Magistrate “in 
the course of an _ investigation” under 
Chap. XIV, Criminal Procedure. Code, 
because although Naubat had been arrested 
by the Bulandshahr Police, they had not 
taken action in the course of the investiga- 
tion which had been instituted in Muttra. It 
was also argued that the confession, even 
if admissible against Naubat, could not 
be used against any of his co-accused, 
especially asit had been retracted. I do. 
not propose to discuss these quesiions 
at length because after hearing Counsel 
on all the evidence for the prosecution,. 
I am satisfied that the evidence is sufficient 

(1) 58 A 302; 147 Ind. Oas. 390; A TR 1934 Al 


81; (1934) Or, Cas. 143, (1933) A L J155 6 R A 
467; 85 Or, L J 385; L R154 89.0rm 2 Lee 


number of 
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witbout making any use of this statement. 
It is clear, however, that the statement 
was of great importance. It was made 
in circumstances that precluded all 
suspicion of undueinfluence, and it would 
have been unfortunate if it had been 
necessary to decide against admitting 
it merely on some technical ground or 
because the rule for recording confessions 
had not been strictly followed. 

_ The other evidence which was brought 
forward to prove that the ‘appellants 
took part in this dacoity was that of a 
large number of witnesses who were said 
to have been able to observe them 
at the time, No less than 23 such 
witnesses were produced, and it has been 
pointed out that the learned Sessions 
Judge although he has given a concise 
and clear abstract of the case against 
each of the individual accused has not 
made any comment on the value of the 
evidence of any particular witness, but 
has merely stated in this part of the 
judgment the number of witnesses who 
were able to identify each particular 
accused. It was pointed out by Mr. 
Malaviya that the identification proceed- 
ings in jail were conducted on five different 
occasions, and on not one of these occasions 
were there more than three times as many 
under-trial prisoners as the accused who 
were put up for identification, while 
on one occasion, namely on June 5, 1934, 
when nine accused persons were put up 
for identification, there were only 24 
other persons mixed with them. In 
Criminal Appeal No. 148 of 1927, Allahdza 
v. Emperor, decided on May 15, 1928, 
it -was held by a Bench of this 
Court thatthe proportion of five other 
persons to one accused person for identifica- 
tion is the minimum desirable proportion 
for the purpose of satisfying a Court that 
the identification of the accused was not 
a question of accident. It is clear, there- 
fore, that in the present case these 
proceedings would have been very much 
more satisfactory if the number of under- 
trials mixed with the accused at each of 
the identification parades had satisfied 
the standard described by the Bench. 
It is not, however, possible to discard 
these proceedings on that ground. Itis 
only proper to hold that the evidence of 
identification should in the circumstances, 
be subjected to a more rigid scrutiny 
than ifthe proper standard had been main- 
tained. Of the 23 witnesses 11 made such 
a large number of mistakes that their 
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evidence mist be discarded altogether 
and of the other 12 the following, Shib 
Lal, Lalman, Murari Lal, Khubi, Jumna 
and Musammat Rupdei, made as many 
mistakes as correct identifications. I think 


_it is necessary, therefore, to regard these 


witnesses not as moderately successful 
witnesses whose statements can be used, 
though not absolutely relied upon, but as 
witnesses to whose evidence no serious 
weight can be attached. (His Lordship 
then considered the evidence of the several 
witnesses, and held that the evidence of 
identifying witnesses should be believed 
and concluded) The result is that 
alter giving the case my best con- 
sideration, I see no reason for allowing 
the appeal in the case of any of the ap- 
pellants. - The dacoity undoubtedly took 
place, and the prosecution as a whole was 
supported by a large mass of evidence, 
The learned Judge appears to have tried 
the case with every care, and he has 
acquilted these persons against whom he 
believed the evidence to be insufficient. 
I agree with him throughout in his decision, 
and I dismiss all the appeals. 
D, Appeals dismissed, 





CALCUTTA HIGH COURT 
Order No. 1607 of 1934 
August 16, 1934 
MITTER AND EDGLEY, JJ. 
GAJENDRA NATH SAHA 
CHOWDHURY— APPELLANT 
versus 
SULOCHANA CHAUDHURANI anD 
OTHERS— RESPONDENTS 

Court Fees Act (VII of 1870), ss. 7 (4) (@,12, 
Sch. JI, Art. 17 (6)—Suzt for restitution of conjugal 
rights and injunction—Valuation by plaintif for 
jurisdiction—Ad valorem court-fee should be paid— 
‘Art. 17 (6), construction—Error in decision on matter 
of court-fee—Power of Appellate Court to cor- 
rect—Court-fees—Form of plaint is no test—Real sub- 
stance must be looked into. 

In a suit for restitution of conjugal rights pure 
and simple, where no injunction against third par- 
ties is sought for, the plaintiff's valuation will deter- 
mine the jurisdiction of the Oourt to try it. But 
where ina suit for restitution of conjugal rights 
and for an injunction restraining the parents and 
other relatives from obstructing the recovery of the 
wife, the plaintiff values it ata certain amount for 
purposes of jurisdiction, the suit comes under s. 7, 
Court Fees Act, and has to be valued es a suit for 
a declaratory decree and an injunction and the value 
for the purposes of jurisdiction and the purposes of 
court-fees is the same in both cases. When the 
plaintiff has by valuing the suit at a certain amount 
chosen the forum according to what he regards as the 
pecuniary value of the suit to him, after he has enjoyed 
the advantage resulting from his choiee of forum he 
cannot be heard to say. that this valuation was made 


1935 
by him merely for the purpose of jurisdiction. [p. 


362, col. 1.] 
Article 17 (6),Sch.-II, to the Oourt Fees Act 


should be very strictly interpreted, To’ bring a case 
within the scope of this clause, it must be estab- 
lished that it is not possible even to state approxi- 
mately a money value for the subject-matter in dis- 
pute. It cannot be said that a suit for restitu- 
tion of conjugal rights satisfies this test. It may 
not be possible to value satisfactorily the subject- 
matter of such a suit but there are ordinarily 
several criteria available, to enablethe plaintiff to 
arrive atan approximate valuation, e. g., the dower, 
the amount which the husband may have to spend 
on the maintenance of his wife elsewhere than in 
his own house or the extra cost of domestic assist- 
ance for the performance of household work. [p. 
36}, col. 1.] 

Section 12, Court Fees Act, makes the decision 
of the first Court as to value final as between the 
Parties and enables a Court of appeal to correct 
gny erroras to this only when the first Court has de- 
sided r the detriment of public revenue. [p. 357, 
col. 2, 

The mere form and language ofa plaint is not 
the final test, and to arrive at a sound conlusion, 
the Court has to look beyond the mere form and 
verbiage of the plaint and to arrive at what is the 
real substance. 

Mitter, J—The question which we 
have to decide in the present case comes 
before us under s. 12, Court Fees Act. 
It appears that an appeal has been pre- 
ferred by the plaintiff in a suit for restitu- 
tion of conjugal rights to which is added 
a prayer for injunction restraining tha 
parents and other relations of the wife 
from obstructing the recovery of the 
wife by the husband. ‘The suit was valued 
at Rs. 5,001 in the Court below and a fixed 
fee of Rs. 15 was paid on the same and 
the prayer for injunction was Valued at 
Rs, 25 and court-fees paid on the same. 
The suit was dismissed by the Uourt below 
and appeal has been taken to this Court 
by the plaintiff. 

On the Stamp Reporter reporting that 
the court-fees on the memorandum of 
appeal was insufficient the matter was 
dealt with by the Registrar who is Taxing 
Officer under s. 5, Court Fees Act, and he 
has held that the court fees are insufficient 
and that ad ralorem court-fees on Rs. 5,001 
should be paid and that the appellant 
should pay the deficit both on the memo- 
randum of appeal and on the plaint before 
the appeal can be further proceeded with. 
His decision so far as the court-fees on 
the memorandum of appeal is concerned, 
is final under s. 5 of the Act and the ap- 
pellant says that he is willing to pay the 
deficit so long as the order of the learned 
Registrar stands, But as stated above 
the Registrar has -also directed the ap- 
pellant to put in the deficit which would 
ce due from the appellant on the ad 
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valorem scale as fees payable on the 
plaint in the lower Court. With reference 
to this order about deficit court-fees in the 
trial Court, the interference of this Court 
is sought under the provisions of s. 12, 
Court Fees Act. At the outset I had some 
doubt in my mind ifs. 12 could apply to 
such a case seeing that it would lead to 
anomalous results. On the one hand, the 
Registrar's decision regarding court-fees on 
the memorandum of appeal would be final 
whereas if the Court did not agree with 


the Registrar a different result would be. 


reached with reference to the court-fees 
payable on the plaint in the suit in which 


the appeal has arisen. But, having regard. 


to the wide language of s.12, Court Fees 


Act, it seems that we can determine the- 


matter, notwithstanding the anomaly. It 
is for the legislature to cure it. We must 


administer the law as we find it. Section 12,’ 


in my opinion, makes the decision of the 
first Court as to value final as between the 
parties and enables a Court of Appeal to 
correct any error as to this only when 
the first Oourt decided to the detriment 
of public revenue. 

The question we have to decide is whe- 
ther a fixed fee is payable or an ad valorem 
fee. The three cases on which the learned 
Advocate for the appellant has relied are 


Golam Rahaman v. Fatima Bibi (1), Mowla ` 


Newaz v, Sajidunissa Bibi (2), Asha Bibi 
v. Faiyaz Husain (3). These cases seem to 
suggest that in a suit for restitution of 
conjugal rights, pure and simple, a fixed 
fee is payable. When thess cases were 
decided, under Art. 15, Sch. II, a fixed fee of 
Rs. 5 was payeble; when the case of 
Jan Mohamad Mandal v. Mashar Bibi (4) 
was decided Art. 15, Sch. II was on the 
statute book, but it was repealed by Act V, 
of 1908: see Sch. V to the Act of 1908. The 
following passage from the judgment of that 
case would show that a fixed fee is payable 
in a suit for restitution of conjugal rights. 
Mittra and Caspersz, JJ., observe this : 

“For fiscal purposes, the court-fee is a fixed 
sum under the Oourt Fees Act irrespective of valua- 
tion for the purposes of jurisdiction, and the jurisdic- 
tion was determined by the value put by the 
plaiatifi.” 


It is true that in this case it has been ` 


held that in the absence of rules under 


s. 9, Suits Valuation Act, the plaintiffs, 
should put any valuation he likes, but that ` 


is only for the purpose of jurisdiction 


(1) 13 O 232, 
(2) 18 0378, 
(3) 33 A 767; 11 Ind. Cas, 186;8 A L J 889. 
(4) 34 O 352;5 OL J 400; 110 WN 458, 


is, 


358 


and not for fiscal purposes, in other words 
for the purpose of stamping his plaint with 
the qad valorem court-fees calculated on 
that valuation.‘ This would appear clear 
from the following passage in the judgment 
of the learned Judges at p. 356* of the 


Jan Mohamad Mandal v. Mashar Bibi (4): 

“Sections 18, 19 and 24 of the Bengal, North- 
Western Provinces and Assam Civil Courts Act and 
the Suits Valuation Act, contemplate the valuation 
of every suit for the purposes of jurisdiction even 
if it is not capable of satisfactory money-eatimate.” 


The question therefore is whether this is 
a suit for restitution of conjugal rights, pure 
and simple, between husband and wife. I 
have read the plaint which has been placed 
_ before us and itis clear that this is a suit 
for declaration that the defendant is the 
legally married wife to the plaintiff. There 
is no contest on that point between the 
husband and wife and it is true but the 
question that the defendant is the legally 
married wife of the plaintiff will have 
to be determined in presence of the other 
defendants and a declaration to that effect 
has to be obtained in their presence and 
it would appear from prayer (ka) that the 
plaintiff is asking for a decree in the first 
instance declaring that the plaintiff is 
entitled to restitution of conjugal rights and 
then for a “decree directing her to live 
with the husband and then for an injunc- 
tion on defendants Nos, 2 and 3 restrain- 
ing them from preventing the ‘wife from 
living with her husband. The decision 
in Amirul Hossain v. Khairunnissa (5) 
is attracted to the facts of the present case, 
There aré passages in the decision of 
Rampini and ‘Brett, JJ., which would 
suggest that in a case of restitution of 
conjugal rights, pure and simple, where 
no declaration that the defendant is the 
legally married wife is sought for, the 
fixed fee would be payable as would be 
payable under tthe law as it then stood, 

The Stamp Reporter whose note we 
called for in this matter states that 
the suit really comes unders. 7 (iv) (c), 
Court Fees Act, and if it does, there can 
be no question that the valuation for the 
purposes of court-fee and valuation for 
the purpose of jurisdiction must be the 
same and in that case by valuing the 
relief cought at a certain figure for 
purposes of jurisdiction the plaintiff has 
sommitted himself to the value of the 
suit at that figure and it will be taken 
to be the proper value both for the pur- 
poses of, ccurt-fees and jurisdiction. 

(5) 28 C567. z 

*Page of 34 O.—[Ed.] 
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Here the plaintiff states at the begin- 
ning of the plaint that he values the 
relief at Rs. 5,001 and files the suit in 
the Subordinate Judge’s Court and by so 
valuing he gets an appeal direct to the 
High Court. But he states distinctly 
in para. 8 of the plaint that as under 
Art. 17, cl. (6) a suit for restitution is 
incapable of valuation he will pay fixed 
fee under that article. It is difficult to say 
that this is not a suit for a declaratory 
decree, for in the prayer portion, as has: 
been pointed out, he says that his right 


-to be able to exercise conjugal rights be 


declared. But what is the substance of 
the plaint? In substance the plaint : (1) 
asks for declaration of the plaintiff's 
right to exercise conjugal rights, and 
(2) for an order that the wife may be 
directed to live with the husband although 
under O. XXI, r. 82, Civi) Procedure 
Code, as amended by Act XXIX of 1923, a 
decree for restitution of conjugal rights 
cannot be enforced by detention in civil 
prison. 

We are not unmindful of the rule that 
the mere form and language of aplaint 
is not the final test, and to arrive at a 
sound conclusion, the Court has to look 
beyond the mere form and verbiage of 
the plaint and to arrive at what is the. 
real substance. But the plaint as framed 
asks in substance for declaration that 
plaintiff is entitled to exercise conjugal 
rights and injunction and before the 
plaintiff can get a decree for injunc- 
tion as against the other defendants, he 
will have to get a declaration that defendant 
No. i is his legally married wife. It 
may be easy to get that declaration by 
reason of admission of defendant No. 1, 
the wife, but still declaration has to be 
made in the first instance. Besides, the 
case of plaintiff does not depend on the 
defence set up. 

The suit in my opinion is a suit for 
a declaration that the plaintiff is entitled 
to exercise conjugal rights and injunc- 
tion and comes within s. 7, el. (4) (o). 
He has valued his injunction at Rs. 25 
and it was optional to so value the 
same Zair Hussain Khan v. KhurshedJan 
(6) has been held to lay down that the 
value of a suit for restitution of conjugal 
rights is,-es a rule, the value which the 
plaintiff chooses to put upon it provided 
that the suit is not umwarrantedly over- 
valued for purposes of jurisdiction. The 
real question is whether the value put 

(8) 28.A 515; 3A L J 266; A W N 1906, 99. 
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by the plaintiff is the value for juris- 


diction as alss for computation of coutt- - 


fees. The rule deducible from the 
authorities is that in a suit for restitu-' 
tion of conjugal rights, pure and simple, 
where no injunction against third parties 
is sought for, the plaintiff's valuation 
will determine the jurisdiction of the 
Court to try it. On this point all the 
High Courts in India are agreed: see 
Zair Hussain Khan v. Khurshed Jan (6), 
Ghulam Rahaman v. Fatima Bibi (1), Jan 
Mohammad Mondalv. Mashar Bibi (4), 
Jasadha v. Chotu (1), and the case of 
Vasireddi Veeramma v. M. Butchayya (8). 
In the last Madras case Wallace, J., 
makes a very useful statement of the 
law in the following passage : 

“The general principles deducible for valu- 
ation for the purposes of jurisdiction where no 
special method of valuation has been provided 
by statute, then, ‘would seem to be (1) that where the 
subject-matter of a suit is wholly unrelated to 
anything which can be readily stated in definite 
money terms, then the plaintiff, having to put 
some money value for the purposes of jurisdic- 
tion, must put a more or less arbitrary value 
and there being no factors in the case from 
which the Court can say his valuation is wrong, 
or dishonest, the Oourt will accept that valuation. 
Such is the case of a suit for restitution of 
conjugal rights.” . 

In a recent case Inthe matter of Kali- 

pada Mukerji (9), Sir George Rankin, 
©. J., makes the following weighty observa- 
tions : 
. “They are cases which are not easily valued 
and in many cases not capable of being valued 
in money terms on any precise principle. It does 
not strike me as being at all incredible that with 
regard to that limited class of cases, the legisla- 
ture should have thought it right to give to 
the plaintiff a certain amount of option as to the 
value which is to be put upon the claim, especially 
as I find that in certain cašes the legislature has 
thought fit to allow people to pay a small fixed 
court-fee in respect of the relief claimed.” _ 

Ordinarily under s. 8, Suits Valuation Act, 
the valuation for the purposes of pecuniary 
jurisdiction is the same as the valuation 
for the purpose of court-fees except with 
reference to cases mentioned in that 
section, namély, cases which fall under 
s. 7, paras. 4,5 and 9 and para, 10, cl. (d), 
Court Fees Act. Under s. 9, Suits Valua- 
tion Act (Act VII of 1887) : 

“where the subject-matter of suits of any class 
other than suits mentioned in the Court Fees Act 
1870, s. 7, paras. 5and 6, and para. 10, cl (d), is 
such that in the opinion of the High Court, it 
does not admit of being satisfactorily vslued, the 

(7) 84 B236; 4 Ind. Cas, 836; 11 Bom, LR 
1852. é 

(8) 50 M 646; 10} Ind, Oas. 879, A Ī R 1927 Mad. 
563; 25 L W 440; 52 M L J 381. 

(9) 58 O 281; 13L Ind. Oas. 587; A IR 1980 Oal. 
688; 34 O W N 870; Ind. Rul, (1931) Oal. 475, 
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‘High Court may with the prevtotis sanction of the 
Local Government direct; (æ) that suits of that 
class shall for the purposes ofthe Oourt Fess Act, 
1870, and of this Act and any other enactment for the 
time béing in force, be treated as if their subject- 
matter were of such value as the High Court thinks 
fit to specify in this behalf.” 

“Tt is unfortunate that the High Gourt 
has not yet framed any rule under s. 9, 
Suits Valuation Act. In my opinion 
Art. 17, cl. (6), Sch. IL, Court Fees Act, 
which prescribes the court-fee for every 
other suit where it ia not possible tə 
estimate at that money value the subject- 
matter in dispute, and which is not 
otherwise provided for by this Act, does 
not apply to the present case for the ` 


reasons given above, but it comes under , 


s. 7 and has to be valued as a suit for . 
declaratory decree and an injunction and. 
the value for the purposes of jurisdiction . 
and the purposes of court-fees is the same 
in both cases, The plaintiff has chosen to 
put the valuation at Rs. 5,001 in order to get 
an appeal to the High Court and he must 
be taken to have valued the suit both 
for the purposes of jurisdiction and the . 
computation of court-fees. This decision 

will not make it difficult for a poor person 

to institute suits for declaration that he 

is entitled to exercise conjugal rights and 

to obtain an injunction for he can put 

any value he likes on his plaint. In this 

view the learned Registrar’s decision seems 

to meto be right. The deficit in the 

plaint should be called for and the plaint- 

iff ordered to furnish the deficit court-fees 

within a month from this date. 

Edgley, J.—This is a matter which 
presents some copsiderable difficulty which 
is largely due to the fact that most of 
the decisions, in connection with which 
the question of the valuation of suits for 
the restitution of conjugal rights has been 
considered, were decided with reference 
to the question as to the Court which had 
jurisdiction to entertain such suits, or to 
hear appeals in connection with such suits. 
As pointed out by Mitra and Caspersz, JJ., 
in Jan Mohamad Mondal v. Mashar Bibi 
(4), the cases of Golam Rahaman v. 
Fatima Bibi (1), and Mowla Newaz v. 
Sajidunnissa Bibi (2), turned on the con 
struction of statutes which contemplate 
a strict money value and not merely a 
valuation by a plaintiff for the 
purposes of ordinary jurisdiction. 
The same considerations appear also to 
govern the decision of this Oourt in. 
Aklumannessa Bibi v. Mahomed Hatem (10), 

(10) 31 O 849; 8 C W N 705, 7 7 : 
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and even in Jan Mohamad Mondal v. 
Mashar Bibi (4), cited above. The main 
question before the Court was whether 
or not the District Judge was competent 


to entertain an appeal against a decision’ 


in a suit for the restitution of conjugal 
rights. In the abovementioned cases the 
question of the valuation of these suits for 
fiscal purposes was not one which came 
directly under the consideration of the 
Court. It is true that in Jan Mohamad 
Mondal v. Mashar Bibi (4), the judgment 
of the Court contained an observation to 
the following effect : , 

+ “For fiscal purposes, the court-fee is a fixed sum 
under the Court Fees Act, irrespective of valuation 
for the purposes of juridiction and jurisdiction was 
determined by the value put by the plaintiff, if 


' the valuation was not unwarrantably and obviously 


improper.” 


It must, however, be remembered, with 


' reference to this particular observation, 


pe 


that in 1907 when Jan Mohamad Mondal 
v. Mashar Bibi (4), was decided, the 
provision of the law which appears to 
have been applicable for fiscal purposes 
to suits for the restitution of conjugal 
rights, was Art. 15, Sch. II, Court Fees 
Act, which read as follows : 

“Plaint or memorandum of appeal in a 

suit for possession of a wife.” ww Ra. 5 

Article . 15, Sch. II was repealed by 
Act V of 1903: it follows, therefore, that, 
after this repeal, the Court Fees Act of 
1870, and the schedules annexed thereto; 
contained no express provision which 
directly regulated the valuation for fiscal 
purposes of suits for the restitution of 
conjugal rights. It, therefore, becomes 
necessary to examine the existing pro- 
visions of the law in order to 
ascertain how such sunits should be 
valued for the purposes of the Court Fees 
Act. In this particular case both the 
Stamp Reporter and- the Registrar are of 
opinion that the suit falls within the 
scope of s.7(4)(c) of the Act. This 
section relates to declaratory decrees or 
orders in which consequential relief is 
prayed. : 


Although s. 42, 
not exhaustive, 
tion as to what should be regarded asa 
suit for a declaratory decree. ‘This section 
lays down that any person entitled to 


Specific Relief Act, is 


any legal character or to any right as to 


any property, may institute a suit witha 
view to obtaining a declaration’ that he 
is so entitled. Ordinarily in a suit for 
restitution of conjugal rights the plaintiff 
asks for a-declaration to the effect that 
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he is married to the defendant. In such 
a case, as held in Amirul Hossain v, 


Khatr-un-nissa (5; there is no doubt that 
8. 7, (iv) (e), Court Fees Act would apply. 
In the present suit as it has been framed, 
there is no specific prayer for any such 
declaration but it appears that the plaintiff 
in a suit such as the one that is now 
before us does, in effect, ask for a declara- 
tion that he is entitled to the society of 
his wife. In this connection the remarks of 
Markby, J., in Gatha Ram Mistree.v, Mohita 
Kochin (1, are highly relevant, They 
are to the following effect : 

“Wherever the law recognises that the relation 


‘of husband and wife exists, it also recognises that 


the husband is bound to live with the wife, and 


“the wife with the husband, and if that obligation 


be denied by either of the parties to the marriage, 
the Oourt ought certainly to declare the right to 
should interfere and 
prevent the wife from returning to her husband 
orthe husband to the wifo, there is no difficulty, 
as faras 1 can see, in punishing this invasion 
of the rights of others, and even in compensating 
the injured party to ' some extent. The real 
difficulty arises when we come to deal with a 
refusal to perform the conjugal duties by one of 
the parties to the marriage after existence of the 
matrimonial relation has been ascertained.” N 

In the case now before us the marri- 
age is admitted but the wife nevertheless 
seeks to avoid her obligation to live with 
her husband. The only legal method open 
to him to enforce his right is toobtain a 
decree for the ` restitution of conjugal 
rights, which would in effect declare him ` 
entitled to the benefit of his wife's 
society, In sucha case it does not appear 
to be necessary that the plaint should 
contain an express payer for a declaration. 
In this case the plaintiff asks for a decree 
for the restitution of conjugalrights and 
as consequential relief he also asks that 
his wife may be directed to live with him 
and thather parents may be restrained 
from interfering with any attempt that 
the plaintiff may make to take her to his 
house. I am, therefore of opinion, that this 
suit comes within the scope of s. 7 (iv) 
(c),Court Fees Act, and that the views of 
the Stamp Reporter and the Registrar as 
to its classification are correct. It has 
been argued before us at some length that 
for fiscal purposes a suit of this nature 
must be governed by Art. 17 (6), Sch. II, 
Court Fees Act, which refers to; 

“Every other suit, where it is not possible to’: 
estimate at a money value the subject-matter in ` 
dispute and which is not otherwise provided for by 
this Act.” 

- Even if itcould be held that this case 
did not appropriately fall within the 
` (11) 23 W R 179; 14 B L R 298, 
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scope of s. 7 (iv) (c), Court Fees Act, it 
is difficult to see how Art. 17 (6), Sch. II, 
could inany event apply to the case now 
before us. As pointed out above, the 
earlier cases in which it was held that a 
suit for the restitution of conjugal rights 
was incapable of valuation were decided 
with reference to different considerations 
and, even with respect to the question of 
jurisdiction, it was recognized by Aikman, 
J., in Zair Hussain Khan v. Khurshed Jan 
(6)and by Mitra and Caspersz, JJ., in 
Jan Mohamad Mondal v. Mashar Bibi (4) 
that the earlier view was difficult toac- 
cept and would lead to serious practical 
difficulties. In this view Mitra and 
Caspersz, JJ., came to the following con- 
clusion in Jan Mohamad Mondal v. Mashar 
Bibi (4). 

“We must, as pointed out by Aikman, J., read 
the words ‘incapable of valuation’ as meaning 
incapable of satisfactory valuation, if we have to 
give effect to the obvious intention of the framers 
of the Bengal, North-Western Provinces and 
ea Civil Oourts Act and the Suits Valuation 

ci. 

It appears to have been the intention 
of the legislature that Art. 17 (6), Sch. II 
to the Court Fees Act should be very 
strictly interpreted, and this view seems 
to have been adopted by Mookerjee, J., 
in Banwari Lal v. Sheo Shankar Misser, 1 
Ind. Cas. 670 (12). In that case he held that 

“to bring a case within the scope of this clause, 
it must be established thatit is not possible even 
to state approximately a money value for the sub- 
ject-matter in dispute.” 

In my opinion, it cannot be said that 
a suit for the restitution of conjugal rights 
satisfies this test, It may not be possible 
to valne satisfactorily the subject-matter 
of such a suit, but there are ordinarily 
several criteria available, to enable the 
plaintiff to arrive at an approximate 
valuation, e. g., the dower, the amount 
which the husband may have to spend on 
the maintenance of his wife elsewhere 
than in his own house or the extra cost of 
domestic assistance, for the performance 
of household work. It was clearly in order 
to provide, among others, for cases of 
this nature that the Legislature enacted 
s. 9, Suits Valuation Act, which refers to 
cases the subject-matter of which “does 
not admit of being satisfactorily valued”, 
an expression sufficiently wide to permit 
to be framed for the valuation of such 
subject-matter which can only be valued 
approximately,e.g, in suits for the res- 
titution of conjugal rights and certain 


(12) 1 Ind. Oas. 670; 13 O W N 815, 
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other suits falling under s. 7 (iv), Court 
Fees Act. 5 

The difference in the language used in 
Art. 17 (6), Sch. If and that which has 
been employed in s. 9, Suits Valuation 
Act, is significant. As pointed out by Mitra 
and Caspersz, JJ., in Jan Mohamad Man- 
dal v. Mashar Bibi (4), there are certain 
classes of suits which may for obvious 
reasons be really impossible to value, but, 
as regards suits for the restitution of con- 
jugal rights, the true position appears tò 
be that which was adopted by Aikman, Ji, 
in Zair Hussain Khanv. Khurshed Jan (6), 
in which the learned Judge remarks 4s 
follows : 

“It was argued before the learned Judges that 
a suit for restitution of conjugal rights was ini 
capable of being valued’ and this contention found 
favour with them. ‘In the case before us the suit 
has been valued, and therefore I think that it is 
scarcely correct to say that such a suit is incapable 
of being valued. It appears to me that it would 
be more accurate to characterize a suit of this 
nature as one tbe subject matter of which does not 
admit of being satisfactorily-valued. The Legis- 
lature (vide sB. 9, Suits Valuation Act, 1887) has 
recognised the existence of classes of suits, the 
subject-matter of which does not admit of being 
satisfactorily valued.” . 

It is of course unfortunate that no rules 
under s. 9, Suits Valuation Act, have yet 
been framed by the Calcutta High Court, 
as the object which the Legislature seems 
to have had in view in enacting that 
section, was to provide some check upon 
the practice under which the plaintiff in 
certain classes of cases, e. g, those under 
8.7 (iv), Court Fees Act, sometimes puts a 
purely arbitrary valuation upon the relief 
which he claims. Be that as it may, I do 
not think that the suit out of which this 
matter arises can be held to fall within scope 
of Art. 17 (6) of Sch. II, to the Court Fees 
Act. I have already stated that in my view 
this suit is governed by s. 7 (w) (c), Court 
Fees Act, but, if it could be held that no 
other provision of this Act, were appli- 
cable, I think that an ad valorem fee would 
be payable under Art, 1, 8ch. Ito the Act. 
Iam not unmindful of the fact that a 
different view was held. by Tadball, J., in 
Aisha Bibi v. Fatyaz Husain (8), but 
with great respect, with that view I must 
disagree. 


Ina case of this sort, as no rules have 
been framed under s. 9, Suits Valuation Act, 
it is for. the plaintiff to put some valuation 
on the subject-matter of the relief which 
he claims, and, having regard to the 
provisions of e. 8, Suits Valuation Act, it 
is clear that the forum in which the suit 
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is tried must follow the plaintiff's valuation. 

In the suit out of which the present 
appeal arises, the plaintiff has for fiscal 
purposes treated the suit as coming under 
Art. 17 (6) of Sch. II, Court Fees Act, a 
provision of the law which I have held 
cannot apply to this case. He has further 
valued the relief sought by him at 
Rs. 5,001 although he professes to have 
made this valuation merely for the pur- 
pose of jurisdiction. The fact remains, 
however, that by fixing this valuation, he has 
indicated that, in his opinion, the suit is 
to him of sufficient pecuniary value to 
' merit atrialina Court of a Subordinate 
Judge rather than in that of a Munsif, and 
to justify him, if necessary, in filing an 
appeal direct to the High Court rather than 
to the District Judge. He has, therefore, 
chosen the forum according to what he 
regards as the pecuniary value of the suit 
to him, and, in these circumstances, in 
my opinion, after he has enjoyed the 
advantage resulting from his choice of 
forum, he cannot be heard to say that this 
valuation was made by him merely for 
the purpose of jurisdiction. This appears 
to have been the principle adopted by 
Sir George Rankin, O. J.,in In the matter 
of Kalipada Mukherji (9). 
The question as to the fee payable upon 
the memorandum of appeal to this Court is 
not before us as the Registrar's order in 
this respect is final unders. 5, Court Fees 
Act, but, as regards the fee payable in the 
lower Court, I agree that on the facts of 
this particular case, this fee should be 
assessed on an ad valorem basis on the 
sum of Rs. 5,001. 

N. Question answered. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 709 of 1934 
May 2, 1935 i 
. Kenpalt, J. 
Pandit CHANDRA SHEKHAR DIXIT— 
PLAINTIFF—APPLICANT 
VveErsUs 
Tin BURHWAL SUGAR MILLS Co., Lro 
CA WNPORE—DEFsnD4ntT— OPPOSITE ? 

y Party 
; Master and servant—Illiness of servant— Consequent 
» failure to work— Whether wrongful act—Dismissal— 
‘Otte month's notice, if necessary—Contract, 

The servant fell ill in March 1933, and was absent 
from his work, and he made an application for leave 
on’ March 17. The master allowed him four days 
leave, but the servant continued to be absent due to 
jliness until March 28, when he was allowed to 
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resume his work. He continued td work until 
April 5, but on the 6th it was alleged he was attacked 
by dysentery and again applied for leave. No order 
granting him leave was sent to him, but on the 
8th the master wrote to himto say that his services 
were dispensed with : 
Held, that in matters like this it was impossible- 
to distinguish between a servant who willnot and 
a servant who cannot perform the duties for which 
he was hired. In interpreting the law it ia 
necessary to consider the matter strictly as one of 
contract and not to be swayed by sentiméntal con- 
siderations, Whether the law will compel the ser- 
vant or his employer to suffer for the consequences 
of his illness is another matter. There was no 
specific contract between the parties to covér this: 
exact case, and the consequence was that if the 
servant was unable to perform the duties entrusted 
to him, that isto say, to carry out his contract to 
work regularly, he must be held to have been 
guilty of wrongful conduct and hence the servant 
was not entitled to one month's notice or one month's 
pay in lieu thereof. Detaram v. Forbes (1), relied 
on, x 


O. R. App. against the order of the Small 
Cause Court Judge of Cawnpore, dated 
September 28, 1934. 

Mr. S. N. Seth, for the Appellant. 

Mr. I. B. Banerji, for the Opposite Party. 

Judgment.—The question that has been 
raised in this application for revision is 
whether the plaintiff who was employed 
by the defendant as a clerk was entitled 
to a month's notice on dismissalin the cir- 
cumstances stated in the judgment of the 
trial Court. It is contended on behalf of 
the applicant by Mr, Shambhu Nath Seth 
that the practice between master and ser- 
vant is for either side to give a month's 
notice for termination of their contract, or 
in lieu of a month's notice, one month’s 
salary must be paid to the servant unless 
he has been guilty of wrongful conduct. 
No objection has been taken on behalf of 
the opposite party to this statement of the 
law, and the question is whether in the 
circumstances in this case the applicant 
forfeited bis right toa month's notice or 
salary in lieu thereof by wrongful con- 
duct. 

The plaintiff fell ill in March 1933, and 
was absent from his work, and he made 
an application for leave on March 17. The 
defendant allowed him four days leave, 
but the plaintiff continued to be absent 
from illness until March 28, when he was 
allowed to resume his work. He continued 
to work until April 5, but on the 6th it 
is said he was attacked by dysentery and 
again applied for leave. No order granting 
him leave was sent to him, but on the 
8th the defendant wrote to him to say that 
his services were dispensed with. The 
trial Court has found that the plaintiff 
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was in the wrong and. could not claim 
damages in lieu of notice. It is urged that 
there was no wrongful conduct on his part 
because he did not misconduct himself in 
any way, but he merely fell ill and was 
unable to’ work. There-is some authority 
for holding that in matters like thisit is 
“impossible to distinguish between a ser- 
vant who will not and a servant who can- 
not perform the duties for which he was 
hired. See the case of Detaram v. Forbes, 
117 Ind. Cas, 778 (1) in which a 
Bench of the Sind Judicial Commissioner's 
Court followed the English Law on the 
subject. In interpreting the law it is 
necessary of course to consider the matter 
strictly as one of contract and notto be 
swayed by sentimental considerations, It 
is unfortunate for the plaintiff that he 
was ill, but whether the law will compel 


him or his employer to suffer for the. 


consequences of hig illness is another 
matter, There was no specific contract 
between the parties to cover this exact 
case, and the consequence is, I am afraid, 
that if the plaintiff was unable to perform 
the duties entrusted to him, that is to say, 
to carry out his contract to work regularly, 
he must be held to have been guilty of 
wrongful conduct. I cannot, therefore, 


hold that the decision of the trial Court is _ 


otherwise than in accordance with law, and 
the application is dismissed with costs. 
D. Application dismissed. 


(1) 117 Ind. Cas. 778; A I R 1980 Sind 17. 





_ RANGOON HIGH COURT 
First Civil Appeal No. 124 of 1934 
January 17, 1935 
Paar, O. J. anp Mya Bo, J. 
ADMINISTRATOR-GENERAL, 
BURMA— APPELLANT 
VETSUS 
R.O. TEWARY—Responpent 

Civil Procedure Code (Act V. of 1908), O. XXXIV, 
GA 14—Mortgagee's suit for money decree—Plaintiff 
stating in plaint that he surrenders security— 
Morigagee's rights, if extinguished—Mortgage, 

Where ina suit by a mortgagee for a money 
decree he stated in the plaint that he surrendered 
the mortgage security but in execution he applied 
for leave to execute the decree against the property 
which under the mortgage was security for the Joan 


for the payment of which he had obtained the 
money decree: 
Held, that the mortgagee’s rights were not ex- 


tinguished by the mere avermené in the plaint that 
he had givenup the security. Indarpal Singh v. 
Mewa Lal (3), relied.’ on, Chedi Lal y. Saadat-un- 
nisa Bibi (2), referred to, - 3 o 
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F.O. A. against an orderof the High 
Court, Rangoon, dated July 6, 1934. 

Mr. A. Barnabas, for the Appellant. 

Mr, N. Jeejeebhoy, for the Respondent. 

Page, C. J.—In this case a device has 
been employed, which has become not 
unusual, to evade the provisions of 
O. XXXIV, 1.3 (6), Civil Procedure Code, 
which runs as follows: 

“ In territories to which the Transfér of Property 
Act, 1882, has been extended, a mortgagee who hag 
obtained a decree for payment of money in satisfac- 
tion of aclaim arising under his mortgage shall 
not be entitled to bring the mortgaged property 
to sale otherwise than bya suit for sale under this 
Rule, and he may institute such snit, notwithstanding 
anything contained in O. XI, r. 2,” 

Order XXXIV, r. 3 (6) is in substantially 
the same form as Bs. 99, Transfer of 
Property Act, and O. XXXIV, r. 14, Civil 
Procedure Code, 1908. The object of these 
provisions is to prevent a person who hag 
lent money upon the security of a mortgage 
from selling tbe property to liquidate the 
debt without giving the mortgagor or other 
person interested an opportunity of redeem- ` 
ing the property according tolaw. In the 
present case the respondent brought a suit? 
for a money decree.in the Small Oauce 
Court, and in para. 2 of the plaint he 
stated: 


“that plaintiff surrenders his security and is claim- 
ing a simple money decree only.” 

The respondent obtained the money 
decree which he sought in the Small Cause 
Court. The decree was transferred to the 
Original Side of the High Court for execu- 
tion, and the respondent then applied for ` 
leave to execute the decree against the 
property which under the mortgage was 
security for the loan for the payment of 
which he had obtained the money decree, 
On July 16, 1934, the Administrator-Genera] 
who represented the estate of the judgment- 
debtor, applied under 8. 47 and O. XXXIV, 
r.3 (6)for an order that the proclamation 
for sale might be set aside. The applica- 
tion was dismissed by the Deputy 
Registrar, and on appeal by Leach J. 
From the order of Leach, J. refusing to 
set aside the order for sale the present 
appeal has been filed. Meanwhile, the 
property has heen sold. Now, assuming 
without deciding, that the provisions of 
s. 68, Transfer of Property Act, apply to a 
mortgage created by the deposit of title 
deeds (see s. 96), and also that in the present 
case the mortgagor ‘bound himeelf to re-pay 
the amount due under the mortgage,” the 
respondent would be entitled tosue the. 
mortgagor for a personal decree for the 


- amount due in respect of the loan, provided - 
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that the Court in its discretion did not stay 
the suit under s.68 (2). In the present 
case no application was made or order 
passed under e. 68 (2), and it follows that 
the personal decree passed in the Small 
Cause Court was’ valid in law. In my 
opinion, however, to such a decree the 
provisions of O. XXXIV, r.3 (6) apply: 
Indarpal Singh v. Mewa Lal (1). The 
respondent, however, contends that at the 
date when he filed his suit in the Small 
Cause Court and/or when he applied in the 
High Court for leave to execute the decree 
which he had obtained in that suit, there 
was no subsisting mortgage in his favour 
upon the property in suit. 

At the trial no evidence was called and 
the plaintiff did not pretend that any 
evidence had been adduced that at any 
material time the mortgage in respect of 
‘which he had obtained the decree in_the 
Small Cause Court was not subsisting. 
The learned Advocate for the respondent, 
however, contended that because he had 
pleaded in para.2 of the plaint “that 
plaintiff surrenders his security” there was 
evidence that in fact the mortgage had 
ceased to exist at the time when the 
plaint was filed. In my opinion, that 
contention is misconceived. I agree with 
the following observations ‘by Richards, 
C. J., and Banerji, J., in Indarpal Singh 
v. Mewa Lal (1): 

“Itis urged that the bar is afforded by the fact 
that in the plaint in the previous suit the plaint- 
iffs stated that they relinquished their right to 
enforce the mortgage. If this statement be regarded 
as an agreement releasing their rights as mortgagees 
that agreement, being without consideration, cannot 


be enforced. The mere averment in the plaint that 
the plaintifis gave up their right under the mort- 


gage for the purpose of the suit, cannot be regarded : 


as an extinguishment of the mortgagee’s rights;” 
see also Chedi Lal v. Saadat-un-nisa Bibi (2). 

In these circumstances the application 
of the appellant that the sale proclama- 
tion should be cancelled and that the order 
for sale should be set aside, in my opinion, 
ought to have been granted. The appeal 
will be allowed, and as the sale has not 
been confirmed, the order for sale and the 
sale consequent upon that order will be 
set aside. As regards the costs the appel- 
lant is entitled to recover the two gold 
mohurs which he has paid as costs to the 
respondent under the order from which 
the appeal has been brought, and. in 
addition he is entitled to his costs of the 
trial, Advocate’s fee two gold mohurs, and 
. (1) 36A 264; 23 Ind, Cas 429; A IR 1914 All. 98; 

12 AL J 374, 

(2) -39 A 36; 36 Ind. Oas. 907; A IR1917 All, 470; 
14 ALJ 902. 
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to his costs of the appeal, Advocate's fees, . 
five gold mohurs. 
‘Mya Bu J.—I agree. 
N. Appeal allowed. 


——_—- 


ALLAHABAD HIGH COURT 
. Civil Revision No, 87 of 1934 
October 30, 1934 
BAJPAI, J. ; 
MAHADEO AND OTHERS— PLAINTIFFS — 
APPLICANTS 
Versus 
RAMESHSAR DAYAL—DEFENDANT— 
OPPOSITE PARTY 
Mortgage—Promissory note —Contemporaneous lease 
— Rent tobe set off against interest— Held, transac- 
tion was not usufructuary mortgage, and suit for 
money advanced on promissory note was not bar- 


-defendant 
had executed a promissory note in their favour. 
There was a contemporaneous transaction, viz., a lease 
between the parties. The defendant covenanted 
that the plaintiffs would remain in possession of the 
land and would not be bound topay any rent to 
the defendant, but would be entitled to set it off 
towards the amount of interest that was payable by 
the defendant to the plaintiffs : 

Held, that unless there was a transfer of an ine 
terest in the specific immovable property for the 
purpose ofsecuring payment of money advanced, 
there can be no usufructuary mortgage. The lease 
was not forthe purpose of securing the payment of 
principal money advanced, but was only an arrange- 
ment for the payment of ‘interest, Therefore, there 
was no bar to the plaintiffs’ instituting the suit for 
the recovery ofthe sum advanced on the promissory 
note. Chotey Lal v. Mohnanian (l); relied on. 

C. R. against an order of the Small 
Canse Court Judge, Allahabad, dated 
November 1, 1933. 

Mr. S. B. Johari, for the Applicants. 

Mr. Ambika Prasad Dube, for the .Oppo- 
site Party. 

-Order.—Plaintiffs’ suit for the recovery 
ofa sum of Rs. 200, due on a promissory 
nole executed on April 26, 1929, has been 
dismissed by the Small Cause Court Judge 
of Allahabad. The plaintiffs’ allegation 
was that the defendant .had executed a 
promissory note in their favour for Re. 300, 
that the interest on the promissory note - 
had been regularly paid by reason of a- 
contemporaneous transaction having been ` 
carried into effect and that Rs. 100 towards 
principal had been paid and therefore the 
sum due to the plaintiffs was Rs. 300. It- 
is necessary to mention this contemporane- 
ous transaction. It was a lease by the © 
defendant of certain muafi plots of three 
bighas for a period of three years. The 
rent reserved was Rs. 24 per bigha per 
year.or Rs. 72 for the entire land leased . 
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The interest on the bond was at the rate 
of Rs. 2 per cent. per mensem and thus the 
interest also comes to Rs. 72 a year. The 
defendant covenanted that the plaintifis 
would remain in possession of the three 
bighas and would not be bound ‘to pay any 
rent to the defendant, but would be entit)- 
ed to set it off towards the amount of inter- 
est that was payable by the defendant to 
the plaintiffs. The lease was for a period 
of three years. It appears that Rs. 100 
was paid by the defendant to the plaintiffs 
and the latter gave up possession over one 
bigha. 

The contention of the defendant was that 
the two transactions, namely, ihe promissory 
note and the lease have got to be con- 
sidered together and that considering 
them together, they amount toa usufruc- 
tury mortgage and therefore the plaintiffs 
were not entitled to recover the principal 
amount as long as they were left in 
peaceful possession of the plots. Let it be 
noted that it was nobody’s case that the 
plots leased were occupancy holdings or 
of such a nature that their transfer was in 
contravention of the provisions of the 
Tenancy Act. The Court below has accept- 
ed this contention and has come to the 
conclusion that as the plaintifis have -ad- 
mitted that they are in possession of the 
two bighas of fields, their suit for recovery 
of money was not maintainable. In -revi- 
sion by the plaintiffs, it is argued that even 
though‘the two transactions may, when com- 
bined, resemble a usufructuary mortgage 
but they donot amount to a usufructuary 
mortgage as contemplated by the Transfer 
of Property Act and therefore there was no- 
thing to prevent the plaintiffs from bringing 
a suit for the recovery of the money due 
under the promissory note. Reliance was 
placed by learned Counsel for the applicant 
on the case of Chotey Lal v. Mohnanian 
(1). The-facts of that case were very 
similar to the facts of the present case and 
in that case Niamat-Ullah, J., held that: 


“the two transactions did not amount to a usufruc- 
tuary mortgage and therefore the plaintiff was entitled 
to the principal due on the foot of the note.” 


The ratio decidendi was that unless 
there was a transfer of an interest in the 
specific immovable property for the pur- 
pose of securing payment of money ad- 
vanced, there can be ‘no usufructuary 
mortgage. There, as well as in the present 
case, the lease was not for the purpose of 
securing the payment of principal money 

(1) AIR 1930 All, 375; 127: Ind. Oas. 425: (1930) 
A LJ 332, 14R D 460; L R TI A46; Ind. Rul. 
(1930) A1], #89, | 2: . ka 
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advanced, but was only an arrangement 
for the payment of interest. I can see 
therefore no bar to the plaintiffs’ institut- 
ing the present suit for the recovery of the 
sum of Rs. 200. The result therefore is 
that I allow this application, set aside the 
decree of the Court below and decree the 
plaintiffs’ suit with costs in both Courts, 

- D. Application allowed, 


CALCUTTA HIGH COURT. 
Criminal Revision No. 1100 of 1934 
January 2, 1935 
NASIM Aut, J. 
HEMANTA KUMAR BANERJEE— 
PETITIONER 
VETSUS 

MONORAMA DEBI—Opposita Party 

Criminal Procedure Code (Act V of 1898), s. 488—. 
‘Child’, meaning of—Any person below eighteen years 
of age, tf a child. 

The word “child” has not been defined in the 
Oriminal Procedure Code, In the absence of any 
statutory definition or anything to the contrary in 
the Act, a “child” isa person who is not competent 
to enter into any contract orto enforce any claim 
under thelaw. Underthe Majority Act,a person 
who has not atteined the age of majority, that is, 
18, is incompetent to contract and ia therefore a 
child within the meaning of the section. Conse- 
quently, it cannot be said that a child, as con- 
templated by s, 488, Oriminal Procedure Code, is 
an infant who has not yet attained puberty, 
Krishnaswami Iyer v. Chandra . Vadana (1) and 
Shanoo Devi v. Daya Ram (2), referred to. 


. Mr. Sudhansu Kumar Mukerjee, for the 

Petitioner. i 
Mr. Jitendra Kumar Sen Gupta, for the 

Opposite Party. ; 


Order.—This Rule was issued upon the 
District Magistrate of 24 Parganas and the 
Opposite Party Monorama Debi to show 
cause why the order of the Police Magistrate 
of ‘Alipore, dated August 21,1934, refusing 
the petitioner's prayer for exempting him 
from further payment of the monthly 
allowance for the maintenance of the op- 
posite party's child, Sambhu Nath, under 
s. 48%, Criminal Procedure Code, should 
not be set aside. The first ground urged 
in support of tha rule is that Sambhu Nath 
is no longer a child within the meaning of 
s. 483, Criminal Procedure Code, inasmuch 
as he is now 17 years old and ie quite 
competent to earn his livelihood. It is 
argued ,by the learned Advocate on behalf 
of the petitioner that the child,.as cons 
templated by s. 488, is an infant who-has 
not yet attained puberty. The word 
“child” has not been defined in the Urimi» 
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nal Procedure Code. In the absence of any 
statutory definition or anything to the 
contrary in the Act, I am inclined to hold 
that “child” is a person who is not competent 
to enter into any contract or to enforce any 
claim under the law, Under the Majority 
Act, a person who has not attained the age 
of majority, that is 18, is incompetent to 
contract and is therefore a child within the 
meaning of the section: see Krishnaswamt 
Iyer v. Chandra Vadana (1) and Shanoo 
Devi v. Daya Ram, (2). I am, therefore, 
unable to accept this contention. The 
second point that was urged by the 
Advocate was that the child is not now 
unable to maintain himself and con- 
sequently the petitioner is no longer bound 
under the law to maintain him. The 
Advocate argues that though the boy is 
now reading in the school, the petitioner is 
not bound to keep him in the schoolas 
g. 488, Criminal Procedure Code, dces not 
confer upon the child the right to better his 
prospects by staying in the school at the 
expense of the father. It was also argued 
that he is now sufficiently grown up to 
earn his own livelihood by wroking in some 
factory. It appears that the boy was 
examined as a Court witness. In his 
deposition he stated as follows: __ 

uÏ read in the 2nd Olass of an English High School. 
Tt is out of the question for me to get an employment 
suitable to my status in life, as I am only astudent 
of the 2nd Classof a High School." 

This statement was not challenged in 
eross-examination by the petitioner. The 
petitioner was also examined as a Court 
wilness. He did not in his evidence con- 
tradict the statement of the boy. Under 
these circumstances I am not in a position 
to say that the boy is now able to maintain 
“himself. The Advocate also contended that 
there -is no evidence in this case that the 
poy ever made any attempt to get any 
employment and consequently it could not 
be said that he failed to get any employ- 
ment. ‘Phe petitioner as well as the boy 
belong to Bhadraloke class. It cannot be 
expected that he would make an attempt 
to earn his livelihood by working as a cooly. 
Ashe is now in the schoo], the petitioner 
did net suggest either in his evidence or 
during the crossexdmination of the boy 
that regard: being had to the social position 
of the petitioner as well as of the boy, it 
could be expected that at this age the boy 


(1) 37 M565; 20 Ind, Cas, 1005; A I X 1914 Mad. 
Bod; (1913) M W N 695; 14 ML T 224;25M LJ 349; 


14 Or, L J 525. 
` (8) 147 Ind. Cas, 719; A I R 1933 Lah. 1026; (1934) 
Cr, Cas. 12;6 R L 433; 35 Or. L J 473; 3oPLR. 
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would be able to find a suitable employ- 
ment, even if he made any attempt in that 


direction, This contention has therefore 

no force. The Rule is accordingly discharg- 

ed. ; 
N. . Rule discharged. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Application No. 31 
of 1933 
April 8, 1935 
_ Niyoat, A. J. C. 
GULABKHAN AND OTHERS — 
PLAINTIFFS—APPLIOANTS 
versus 
MUNIRUDDIN AND ofsEes—DEFENDANTS— 
Non-APPLICANTS 

Civil Procedure Code (Act V of 1803), 0. XLVII, 
r, 1—Discovery of material evidence—Applicant 
kaving already filed appeal—Application for review, if 
maintainable — Subsequent withdrawal of appeal— 
Whether can validate application for review. 

Irrespective of the time when a person aggrieved 
by a decree discovers material evidence, viz., whether 
before or after an appeal is filed, he hasno right to 
apply for a review if he has already preferred an 
appeal. He being incompetent to apply for a 
review, hisapplication is invalid, and the Court 
will have no jurisdiction to ‘enquire into the ap- 
plication. The subsequent withdrawal of the appeal 
cannot validate the application for a review which 
was initially void so asto confer on the Court a 
jurisdiction which it had none when the application 
was filed. 

[Case-law discussed.] 

Oiv. R. App. of an order of the+ Sub- 
Judge, Second Class, Burhanpur, dated 
November 21, 1932, in Miscellaneous 
Judicial Case No, 55 of 1932, arising in 
Civil Suit No. 142 of 1931, dated November 
6, 1931,- on the file of the Sub-Judge, 
Second Clase, Burhanpur. : 

Mr. A. Razak, for the Applicants, 

Mr. Fida Hussain, for the Non-Appli- 
cants. 

Order—tThis isan application to re- 
vise an order rejecting en application 
fora review made under O. XLVII, r. 1, 
Civil Procedure Code. The judgment 
which was sought to be reviewed was 
delivered on November 6, 1931. The ap- 
plicant who was aggrieved by the judg- 
ment preferred an appeal on January 21, 
1932. Duringthe pendency ofthe appeal, 
he, on February 22, 1932, filed an applica- 
tion "in the Court of first instance for a 
review of its judgment. Thereafter ‘he 
withdrew his appeal on April 13, 1932. 
The application for review was made on 
the ground of discovery of new and im- 
portant evidence, It is not clear whether 
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it was so discovered before or after the 
appeal was preferred. Thelower Court 
proceeded on the assumption that it was 
discovered before the appeal was filed. 
‘On the view Itake of thelaw applicable 
to the case, the question whether the evi- 
dence was discovered before or after 
the filing of the appeal is immaterial. 
The lower Court held that the application 
for review was incompetent as it was 
filed after the appeal had been pre- 
ferred. 

Reliance is placed on Pandu v. Devji (1), 
Ramappa v, Bharma (2) and Ram Prasad 
v Asa Ram (3), and it is urged that the 
appeal having been withdrawn must be 
treated as not having been filed at all. 
In Pandu v. Devji (1) the appellant was 
permitted’ to withdraw the appeal to enable 
him to file areview petition. In Ramappa 
v. Bharma (2) the second appeal had 
been dismissed and the review petition 
filed thereafter was held to be untenable. 
The learned Judges observed incidentally 
that it was open tothe party to have 
withdrawn his appeal and filed a petition 
for a review. The facts of the case re- 
ported in kam Prasadv.Asa Ram (3) 
were similar to those in the present 
case except that in that case it appears 
that the evidence was dicovered after the 
appeal had been filed. From the observa- 
tions made by the learned. Judges in 
regard to Inthe matter of the Petition of 
- Nand Kishore (4) and Pandu v. Devji (1) 
it is clear thatthe principle they were 
laying down was with reference to a 
case in whichthe material was discover- 
ed after the appeal had been preferred. 
This is stressed at page 290* inthe fol- 
lowing words: 

“In the case of a litigant who has discovered 


‘adequate materials for an application for review 
after his appeal has been filed.” 


In Balling v. Devasthan Fund, Gondhale 
(5) these authorities were reviewed and 
they were considered to be applicable 
to only those cases in which fresh evidence 
was discovered afterthe appeal was filed 
and were, therefore, not held to apply to 
a case such as the one'with which they 
were dealing, inasmuch’ as fresh evi- 
dence was discovered before the appeal 


was filed. The application for review 
A)T B 237. 
(2) 30 B 625; 8 Bom. L R 842, 
(3) 43 A 288; 61 Ind. Cas, 334; A I R1921 All. 197; 
19A LJ 24, 


(4) 32 A 71; 4 Ind. Cas. 809; 6 A LJ 979. 
(5) 132 Ind. Cas, 446; A 1 R 1931 Bom. 222: 33 Bom. 
L R878; Ind. Rul. (1981) Bom. 334, 
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was held to have ‘been rightly rejected on ‘ 
the ground that the competency of the. 
party to seek a review must be judged 

on the state of facts when the application 
is made and not on what occurs subse~ 
quently. 

It appears to me that on the plain terms 
of O. XLVII, r. 1, it is not’ open to any. 
person to apply fora review of judgment - 
if he has already  preferredan appeal. ` 
from the decree. Rulel put in the fol-. ~ 
lowing form would leave no scope what- 
ever for any doubt or dispute as re- 
gards the intention of the law: ec 

“Any person considering himself aggrieved by. 

a decree or order... ,..from which no appeal has 

been preferred and who from the discovery `of 

new and important matter or evidence which 

was not within his knowledge...... at the time 

when the decree was passed...... desires to obtain - 
a review of the decree...... may apply for a review 

of judgment.” 


It is transparent that there are only two 
conditions which ought to exist before a 
person is entitled toapply fora review of ~ 
judgment : (1) that no appeal has been pre- 
ferred, and (2) that the new matter 
was not within the person’s knowledge at 
the time when the decree was passed. The - 
clear terms of the law do not lay down any: 
distinction between a case when the evi- ° 
dence is discovered before the appealor a 
case whenit is discovered after the ap- 
peal is preferred. The essential condition 
is indisputably this that a person applying 
for a review of judgment should not: 
have preferred an appeal.: The compe-' `’ 
tency of the person applying for a, 
review must be determined with reference‘ 
to the date on which he files the appli- ~ 
cation. His very right to apply is made 
dependent on his not having preferred an' 
appeal. It cannot, therefore, be gainsaid ° 
that onthe day on which the applicant, 
filed his application for review he had 
no right todoso ashe had_ already ap- 
pealed from the decree, If initially the’ 
application was' untenable sothat the’ 
Court would have no jurisdi¢tion to deal 
with it, 1 failto see how the subsequent 
withdrawal of the appeal would regularise’ 
the application’ for a review. Rule l1 of: 


- O. XLVII, does not speak of the person’s 


right to be heard on his review applica- 
tion, but speaks of his right to apply fora: 
review. The doctrine that an appeal which 
has been withdrawn should be treated as 
if it had never been preferred may comè 
to the aid of a person who makes an ap- 
plication for a review after the withdrawaz 
of hiseppeal, since on the day on whica 


> ed’ after the appeal is preferred, does not | 
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he applies for review, it can, with pro- 
priety be said that there has been no ap- 
peal: but this cannot be saidof an. ap- 
p toat ion for a review made after the 

ppeal is preferred and before it is 
withdrawn. The distinction made between 
cases in which theevidence is discovered 
before and cases in whichit is discover- 


seem to have any legal basis. If evidence 
is discovered before the appeal is filed, 
the person aggrieved by the decree has a 
two-fold weedy. either to prefer an ap- 
peal from the decreeor to apply for a, 
review of judgment, When he makes a 
choice betweeu his remedies and files an 
appeal he must be considered as having 
forfeited his right to apply fora review. 

here is no doubt an anomaly in the law 
:-in permitting an appealto be filed after 
an, application for a review. Such an 
appeal was held.to bequite competent in 
Narayan Purshottam v. Laxmibai (6), 
Channa Reddi v. Peddabai (7) and Pyari 
Mohan Kundyv. Kalu Khan ° (8). The 
explanation is clearly this that the law 
‘does not debar a party who has applied 
fora review from preferring an appeal 
as it debarsone from applying for a re- 
‘view if he hag already sought his remedy 


by way of an appeal. - 

Ifthe evidence is discovered after the 
appeal is filed, I do not,on the plain. 
terms of r.l of O. XLVII, think that the. 


person is competentto apply for a review 
for the simple reason that the institution 
of the appeal itself disqualifies him for 
applying for the review. The remedy of 
the person“ lies clearly under O. XLI 


3 


z: 27.0) (), by an application to the 
Appellate “ourt for admission of fresh 
. .gyidence showing a substantial cause. 


This view derives support from the obser- 
vations made by their Lordships of. the 
Privy Council in Raja Indrajit v. Amar 
Singh (9):— 

‘Under O. XLYII, r. 1, which reproduces s, 623 
of the Qivil Procedure Code Act XIV of 1882, 
a party has a right to apply for a review of 
judgment to the Court that has decided the 
case before an appeal has been preferred. The 
grounds on which such an application may be 
made are specifically set forth in r. 1. in the 


' (6) 38 B 416; 23 Ind. Cas. 513; 16 Bom. L È 
189. > ` . z 
ase M 416; 2 Ind. Cas, 802; 6 M L T 135;.19 M L 
"(8.44 O 1011; 41 Ind. Oas. 497. 


`“ (9) 74 Ind. Cas, 747; A I R 1923 PO 128 at p. 135; 
21 A LJ 554; 4 P LP 447; 1 Pat. L R345: 2Pat, 676; 
33 M E T 233; 45 M E J.578:. 18 L W 728; 25 Bom. D 


R 4259; 28 O W N 277; 50 L'A 183 (P 0) ” 
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present case an appeal had been preferred and a 
review, therefore, was out of the question; and 
the defendants took the only and proper course, 
viz, to apply to the High Court, which was 
in possession of the case, to admit the additional 
evidence either under the general principles of 
law or under the specific provisions of r. 27, 
which lays down that the Appellate Court ‘may 
for anyother substantial cause (viz., other than 
those particularly specified) allow such evidence 
or documents to be produced or witnesses to be 
examined `“ 3S. ; 

I am of opinion that irrespective of the 
time when & person aggrieved by a 
decree discovers material evidence, viz,, 
whether before or after an appeal is filed, 
he has no right to apply for a review if 
be has already preferred an appeal. He 
being incompetent to apply for a review 
his application isinvalid, and the Court 
will have no jurisdiction to enquire into 
the application. The subsequent with- 
drawal of the appeal cannot validate the 
application for a review which was ini- 
tially voidso as to confer onthe Court a 
jurisdiction which it had none when the 
application was filed. 

For the foregoing reasons I agree with 
the lower (ourt and dismiss the .appli- 


cation with costs. Pleader's fees 
Rs. 15. i 
N. ` Application dismissed. 





_ LAHORE HIGH COURT 
- First Civil Appeal No. 982 of 1929 
June 14, 1984 , 
TEK HAND AND ABDUL Rasnip; JJ. . 
` Rai Sahib Pandit DIWAN CHAND— 
PLAINTIFF—APPELLANT 
VETSUS 7 
KISHORI LAL AND OTHERS—DEFENDANTS— 
RESPONDENTS 7 
Civil Procedure Code (Act V of 1908), s. 11 
Expl, IV—Claim tn suit based on will—Will declar- 
ed invalid in previous suit between same parties— 
Suit, tf barred—Plea that might have been taken, not 
taken—Whether can be raised in subsequent suit. 
The claim in a suit was fer declaration that a 
house wasthe exclusive property of the plaintiff 
under the will of his father. The validity of the 
will was in issue in the previous suit where it was held 
that the will was invalid and not binding on the des- 
cendants of the father. Both the contesting defend- 
ants were parties to the previous suit : 
‘Held, that the decision in the previous suit was 
res judicata. - 
- Where a plea could bave been taken but was not 
taken in the prior suit, the plea is barred in a 
subsequent suit by reason of s. 11, Expl. IV, Civil 
Procedure Code. : Sate 
F. O. A. from the decree of the Sub-Judge, 
First Class, Lahore, dated March 6, 1929. 
Messrs. Nand Lal and Krishan’ Sarup, 
for the Appellant . 7L: --*) 50 O 5 
` Messre. L. C. Mehra, NO C. Mehra and 
Din Dayal Kapur, for thé Respondents, ~ 
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Tek Chand, J.—The following pedigree table will be helpful in understanding 


the facts of this case :— 


SHANKAR ca atid DEVI. 


| | 
Jaswant Lal Girdhari 


i 
Diwan Chand, 


| | 
Sheo Ram Mansa Devi 





Lal plaintiff, Das 
Mukand Lal o | 
(defendant) Nand Lal, 
defendant. 
| | | | 
Manohar Lal Madan Lal Murari Lal Sheo Oharan Das : 
(defendant) (defendant) (defendant) (defendant)... =- 


Shankar Das died in 1906 leaving him 
surviving four sons, Jaswant Lal, Girdhari 
Lal, Diwan Chand and Sheo Ram Das. 
In 1912, Diwan Chand instituted a suit 
against Nand Lal for a declaration that 
he was the sole owner of two houses (one 
of which is now in dispute) situate in 
Lahore under a will executed by Shankar 
Das on December 19, 1905, and praying 
that an injunction be issued to Nand Lal 
directing him to remove: his lock from the 
door of a portion of one of the houses. 
Nand Lal resisted the claim, denying 
the validity of the alleged will. That 
suit was ultimately decided by the Chief 
Court on March 14, 1918 (Civil Appeal 
No. 405 of 1915). The learned Judges 
held that the execution of the will was 
proved, but Shankar Das had no power 
to make a valid bequest of the houses 
in dispute, as they were his ancestral 
property. The suit was accordingly dis- 
missed, 

In 1924 Manohar Lal, son of Girdhari 
Lal, brought a suit against the other 
descendants of Shankar Das for partition 
of the joint family properties. On the 
application of the parties, this suit was 
referred to the sole arbitration of Bawa 
Baij Nath. The arbitrator submitted his 
award to the Court on July 4, 1925, in 
which he valued Shankar Das’s property 
at Rs. 45,095 and held that it was divisible 
in equal shares between Diwan Chand, 
Nand Lal, Mukand Lal and the sons of 
Girdhari Lal, the share of each being 
Rs, 11,278-12-0. He awarded the house 
now in dispute to Diwan Chand, but as 
it was worth Rs. 18,410 he directed that 
Diwan Chand should pay the excess of 
Rs. 7,136 in cash to the other co-sharers. 
A decree in accordance with the award 
was passed by Sheikh Mohammad Akbar, 
Po inang Judge, on November 30, 
1925. 

Diwan Chand not having paid the 
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“previous 


amount due by him to the defendants 
they took proceedings in execution of the 
decree and attached the house in dispute. 
Thereupon Diwan Chand brought the 
present suit for a declaration that the 
house was his exclusive property under 
the will of his father Shankar Das and 
was not liable to attachment and sale 
in execution of the aforesaid decree. The 
defendant Nand Lal pleaded that the 
plaintiff's claim was barred under s. l1 
of the Code of Civil Procedure by reason 
of the previous decision of the Chief Court 
in Civil Appeal No. 405 of 1915. This 
plea was upheld by the learned Sub- 
ordinate Judge and the suit dismissed. 
Diwan Chand has appealed and we have 
heard his Counsel at length. 

There can be no question that the 
decision of the lower Court is correct and 
that the present suit isbarred under s.11 
of the Code of Civil Procedure. The claim 
in this suit is based on the sole ground 
that Diwan Chand had become the exclusive 


owner of this house under the will of his 


father Pandit Shankar Das. The validity 
of this will was, however, in issue in the 
suit, where it was held 
by the Chief Court that the will was 
invalid and not binding on the descend- 
ants of Shankar Das. The contesting 
defendant in the present suit is Nand Lal 
and, as already stated, both he and the 
plaintiff Diwan Chand were parties to the 
previous suit. The decision in that case 
is, therefore, clearly res judicata. 

Moreover in the second suit, decided 
by Sheikh Mohammad Akbar onthe award 
of Bawa Baij Nath, the entire property, 
including the house in dispute, was treated 
as jointly owned by the four brothers. 
Neither before the Court nor before the 


-arbitrator did the plaintiff set up the 


plea that he was the exclusive owner of 
this house under the will. For this reason 
also, (and apart from the previous- Chief 
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. Court decision) he is barred from relying 
on the will under Explanation IV of s. 11. 
The suit is clearly not maintainable 
and has been rightly dismissed. 
The appeal fails, and I would dismiss 
it with costs. 
- Abdu! Rashid, J.—I agree. 
N. > Appeal dismissed. 


; OUDH CHIEF COURT 
Oriminal Appeal No. 52 of 1935 
May 30, 1935 
ZIA-UL Ha3an, J. 
SITAL—APpPELLAN?T 
versus 
EMPEROR—Rzspron pent 

Penal Code (XLV of 1860), ss. 322, 114, 109— 
Accused holding legs of complainant—Accused’s son 
thrusting lathi into rectum—Accused, held to be 
ahetinr Sretan . applicable Triemen to cause 
grievous hurt—Distinction between licabili 
ss 114 and 109 explained, mpplibabilsey oy 

While complainant R was weeding his field, the 
accused and his son F' came armed with lathis and 
on account of previous enmity attacked the com- 
plainant and when he fell down on receiving the 
lathi blows dealt him, the accused held up the 
complainant's legs and the son thrust a lathi into 
his rectum causing profuse bleeding: 

„Held, that the accused was guilty of abetment of 
his son's act as he by his act did facilitate the 
lier diti 

eld, also that it was s. 109, Penal QOode and 
not 8. i14, Penal Code which was applicable to the 
case; not that there is uny difference between 
these two sections about the extent of punishment 
to be awarded but every case must be dealt with 
under the appropriate section of the Penal Code 
[p_371, col. 2] 

_ While s8, 109, Penal Code, is a section deal- 
ing generally with abetment, s. 114 applies to those 
cases only in which not only is the abettor present 
at the time of the commission of the offence but the 
abetment has been completed prior to and indepen- 
dently of his presence. The real test to see whether 
or not s. 114 is applicable, lies in the wordsof the 
section "who, if absent, would be liable to be punish- 
ed as an abettor”. These words show that abetment 
to come under 8. 114, must be one which is prior 
“to the commission of the offence and complete by 
itself and not an abetment which is done immediate- 
ly before or at the time of the commission of the 
offence, for, in the latter case the abettor would not 
have committed the abetment if he had not been pre- 
sent and would not, therefore, have been liable to 
punishment as an abettor. [p. 372, col. 1.] 

A person who forcibly thrusts a lathi into the 
rectum of another must at least know that he is 
likely thereby to cause grievous hurt to the victim 
as the rectum is & very tender part of the human 
„body, ec ie Ae supposed for a moment that be 

id not thereby intend to cause grievous h 
371, col. 1] : pia 

Cr. A. against an order of the Assistant 
Sessions Judge, Bara Banki, dated Novem- 
ber 28, 1934, 

Mr. B. K. Dhaon, for the Appellant. 

Mr. H. K. Ghosh, Assistant Government 


Advocate, for the Crown. 
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Judgment.—This is an appeal by 
one Sital Brahman who has been con- 


victed by the learned Assistant Sessions 
Judge of Bara Banki under s. 325-114, . 
Indian Penal Code and sentenced to 
rigorous imprisonment for five years and 
a fine of Rs. 50, in default of payment 
of which he isto undergo further rigorous 
imprisonment for six months. 

It is said that on July 19,1934, while 
Ram Lal, complainant, was weeding his 
field, the appellant and his son Fatteh 
came armed with lathis and on account 
of previous enmity attacked the com- 
plainant and that when he fell down on 
receiving the lathi blows dealt him, the 
appellant held up the complainant’s legs 
and Fatteh thrust a lathi into his rectum 
causing profuse bleeding, A report of 
the occurrence was made by Ram Lal 
the same day and he was sent to the 
Daryabad hospital where he was medically 
examined and was found to have nine 
injuries. Eight of these were simple but 
the ninth was a contused wound 3/4” x 
1/4” x 1/4” at the opening of the anus 
with bleeding from the rectum and dis- 
tended abdomen and bladder. The injury 
was in the medical officer's opinion grievous 
and dangerous and was caused by a 
blunt weapon. Ram Lal remained in 
the Daryabad hospital up to August 10, 
1934, but as the inner injuries could 
not be examined there for want of the 
he was sent the 
same day to the Sadr Hospital at Bara 
Banki. ‘here also he was medically 
examined and the report of the Civil 
Surgeon (Ex. 7) shows that Ram Lal had 
a very grievous injury in the rectum 
and the urine used to come out of the 
rectum instead of the natural passage. 
Ram Lal was discharged from hospital 
as cured on September 13, 1934. ~ 

On Ram Lal's report, a case under 
s. 323, Indian Penal Code, had been 
registered by the Police but after receiv- 
ing the report of the Medical Officer of 
Daryabad, the Sub-Inspector started inves- 
tigation and with the permission of the 
Superintendent of Police challaned the 
appellant under s. 307, Indian Penal 
Gode. Fatteh is said to be absconding. 

The appellant denied the charge and 
stated that the case against him was 


due to the enmity of the Rai Sahib of 


Daryabad towards him. He, however, 
produced no evidence in his defence. 

In appeal it was_ frankly conceded 
before me that Ram Lal was beaten by 


l 
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the appellant and his son Fatteh but it 
was urged that the story about the 
appellant abetting his son Fatteh in 
causing an injury to the rectum of the 


complainant was not true. I cannot, 
however, accept this contention. Ram 
Lal's daughter-in-law, Musammat Par- 


bhudei, was working in the field along 
with Ram Lal on the day of the occurrence. 
She as well as Patti P. W. No. 4 and 
Bhabhuti, P. W. No. 5 swear to having 
seen the incident in question. I see no 
reason to disbelieve their evidence which 
is fully corroborated by ‘the evidence of 
two medical men who examined 
Ram Lal. It was said that Patti and 
Bhabhuti should be disbelieved as they 
cannot say on what part of Ram Lal's 
body the first lathi blow was given or 
whether the appellant or his son began 
the assault. These details are, however, 
too minor to be remembered by the 
witnesses af. a time of excitement and 
- they do not atall affect the truth of their 
evidence. 

It was argued that having regard to 
the provisions of s. 322, Indian Penal 
Code, Fatteh or the appellant cannot be 
said to have voluntarily caused grievous 
hurt to Ram Lal, but I cannot accept 
this argument also. No doubt a person is 
said “voluntarily to cause grievous hurt” 
when not only is the hurt which is caused 
grievous but also he intends to cause or 
knows himself likely to cause grievous 
hurt. A person who forcibly thrusts a 
lathi into the rectum of another must at 
least know that he is likely thereby to 
cause grievous hurt to the victim as the 
rectum is a very tender part of the 


human body, even if it be supposed for- 


a moment that he did not thereby intend 
to cause grievous hurt. 

Next, it was urged that Bhabhuti and 
Patti’s statements that the appellant held up 
Ram Lal's legs to enable Fatteh to thrust 
a lathi into his rectum was not corroborat- 
ed by Musammat Parbhudei who only 
says that Sital opened Ram Lal's loin 
cloth. Musammat Parbhudei’s statement 
does not necessarily rebut the statement 
of Bhabhuti and Patti. But even if it 
be granted that all that the appellant 
did was to open Ram Lals loin cloth, 
he was nevertheless guilty of abetment 
of Fatteh Singh’s act, as he by his act 
did facilitate Fatieh singh’s act. 

Lastly, it was urged that the sentence 
of five years’ rigorous imprisoment was 
oo severe. The offence committed on 
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Ram Lal was undoubtedly very inhuman 
and heinous but I think a sentence of 
three years together with the fine imposed 
by the Court below will meet the re- 
quirements of the case. 

I may, however, observe that the learned 
Assistant Sessions Judge was wrong in 
applying s. 114, Indian Penal Code, to 
the appellant. It wass. 109 and nots, 114 
which was applicable to the case. Not 
that there is any difference between these 
two sections about the extent of punish- 
ment to be awarded but every case must 
be dealt with under the appropriate 
section of the Indian Penal Code. 

As there appears to be some miscon- 
ception as to the proper applicability of 
s. 114, I consider it necessary: to ‘say a 
few words on the point. 

The mistake lies in the idea that s. 114 
is applicable to every case in which the 
abettor is present at the commission of- 
the offence abetted. This idea is quite 
erroneous and while s. 109, Indian Penal 
Code is a section dealing generally with 
abetment, s. 114 applies to those cases 
only in which not only is the abettor 
present at the time of the commission of 
the offence but the abetment has been 
completed prior to and independently of 
his presence. The real test to see whe- 
ther or not s. 114 is applicable, lies in 
the words of the section “who, if absent, 
would be liable to be punished as an 
abettor”. Section 107, Indian Penal Code, 
shows that abetment is of three kinds, 
namely, 

(1) Abetment by instigation ; 

(2) Abetment by conspiracy; and 

(3) Abetment by intentionally aiding by 
any act or illegal omission the commission 
of the offence, 

Every abetment must of course precede 
the commission of the offence abetted. 
There is, however, a difference between 
an abetment which is done at the time 
the principal offence is committed or, so 
to say, on the spur of the moment and 
one, that is done prior to and independ- 
ently of the commission of the offence, 
If abetment is divided into these iwo 
kinds it follows that while abeiment by 
instigation and abetment by intentionally 
aiding the offence can both be done 
either immediately before the commission 
of the offence or prior to it, abetment by 
conspiracy can hardly be committed at 
the time of the commission of the offence. 
In other words one can abet an offence 
by instigation either at the time of the 
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commission of the offence or an hour, a 
day, a week or a month before the com- 
mission, Similarly abetment by aiding 
can precede the commission of the offence 
immediately or by an hour, a day, a week 
and soon. Abetment by conspiracy, how- 
ever, presupposes a deliberate and 
previous act on the part of the abettor. 

Now, the words “who, if absent, would 
be liable to be punished as an 
abettor”, clearly show that abetment to 
come under s. 114 must be one which 
is prior to the commission of the offence 
and complete by itself and not an abet- 
ment which is done immediately before 
or at the time of the commission of the 
offence, for, in the latter case, the abettor 
would not have committed the abetment 
if he had not been present and would 
not, therefore, have been liable to punish- 
ment as an abettor, 

The following passages from Ratan Lal's 
Law of Crimes support the view expres- 
sed above: 

(1) To bring a person within this section 
(s. 114) the abetment must be complete 
apart from the presence of the abettor, 

(2) It is necessary first to make out the 
circumstances which constitute abetment 
so that if absent he . would have been 
liable to be punished as an abettor and 
then to show that he was present when 
the offence was committed. Previous 
concert is an essential factor in the con- 
stitution of the offence of abetment under 
this section. 

(3) Where no conspiracy, instigation, or 
act, or illegal omission, is proved and 
the abetment consists only of participa- 
tion in the actual commission of the 
offence, s. 109 is the section applicable. 

I may also quote the following remark 
of their Lordships of the Judicial Commit- 
tee in the case of Barendra Kumar Ghosh 
v. King-Emperor, 52 I. A. 40 at p. 52 (1): 

“As to s. 114, it is a provision which is only 
brought into operation when circumstances amount- 
ing to abetment of a particular crime have first 
een proved, and then the presence of the accused at 
the commission of that crime is proved in addition”. 

In the present case there is no evidence 
that the appellant either instigated his 
son or entered into a conspiracy with him 
peforehand for the purpose of a lathi 
being thrust into the complainant’s rectum 
though undoubtedly he did abet his 


(1) 52 I A 40 at p52; 85 Ind. Oas. 47;29 OWN 
18]; AI R1925 PO 1; (925M W N26; LR6A 
PO1;26 PL R50; 27 Bom. L R i48; 6P L T 169; 
23-A L J 314; 4L O L J 240; 48 MI. J 543; 1O WN 
935; 3 Pat. L.R 1 Cr; 520 197; 26 Cr, L J 431 
@ 0). 
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gon’s offence by intentionally aiding him 
at the time of the commission of the 
offence. From what has been said above 
it follows, therefore, that his act came 
under s. 109 and not unders. 114, Indian 
Penal Code. 

The appeal is partly allowed and the 
appellant's conviction changed from under 
s. 325-114, Indian Penal Code to s. 325-109, 
Indian Penal Code, and the sentence 
reduced to three years’ rigorous imprison- 


. ment and a fine of Rs. 50 in default of 


payment of which he shall undergo 


further rigorous imprisonment for six 
months. 
D. Appeal partly allowed. 





OUDH CHIEF COURT 
Criminal Appeal No. 244 of 1935 
July 13, 1935 

Zīa-ūL-HASAN, J. 
MUMTAZ ALI— APPELLANT 
versus 
EMPEROR— RESPONDENT 

Penal Code (Act XLV of 1860), ss. 109, 114, 111, 
323, 110— Accused grappling with deceased—Accused 
calling out her son—Son giving lathi blow—Accused 
hitting on head of deceased~-Applicability of s. 114— 
Proper section applicable—Held, conviction should be 
under ss, 323-110. 

Section 114, Penal Code, applies to those cases 
only in which the accused, if absent, would be liable 
to be punished es an abettor. But where the ac- 
cused, if absent, could not have been liable as an 
abettor since there was no conspiracy between the 
accused and the co-accused, the section is not ap- 
plicable. Therefore, where the accused while grap- 
pling with the deceased, calls out to her son, who 
thereupon comes with lathi and in the fight the ac- 
cused gives a lathi blow on the head of the deceased, 
the accused is guilty of abetment but it ie s. 109, 
Penal Code and not s. 114, Penal Oode, which 
is applicable to the case: 

Held, also that the case was not governed by 
s. 111, Penal Code and the accused could be con- 
victed under ss. 323-110, Penal Code. 

The main provision of s. 11], Penal Code, is ap- 
plicable only when the act done isa probable con- 
sequence of the abetment, Queen-Empress v. Mathura 
Das (2), relied on, 


Cr. A. against the order of the Additional 
Sessions Judge of Bahraich, dated April 8, 
1935. 

Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown. 


Judgment.—These are two appeals sent 
from jail by one Mumtaz Ali and his mother 
Musammat Asharfan. Mumtaz was con- 
victed under s. 304, Indian Penal Oode 
and sentenced to ten years’ rigorous im 
prisonment while Musammat Asharfan was 
convicted under s. 304, read with s. 114 
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or 8.111 of the Indian Penal Code, and 
sentenced to five years’ rigorous imprison- 
ment by the Additional Sessions Judge 
of Bahraich. 

The house of the appellants adjoins that 
of one Kishen in the village of Udghania, 
On September 30, 1934, a little before 
sunset a bullock belonging tothe accused 
strayed into the house of Kishen. Kishen’s 
wife drove out the bullock and remonstrated 
with Musammat Asharfan about her allow- 
ing the animal to stray into her house. 
On this there was an exchange of abuses 
between the two women and they began to 
grapple with each other. Musammat 
Asharfan called out to her sons, Mumtaz 
appellant and Rammaj, who were working 
in a threshing floor close by. Both of them 
came and the prosecution case was that 
both of them brought out lathis from their 
house and while Rammaj gave Kishen’s 
wife Musammat Sukka a blow on the 
shoulder, Mumtaz hit her with his lathi 
on the head. Sukka was prostrated by the 
blow on the head and died almost imme- 
diately. Í 

The learned Judge acquitted Rammaj as 
the medical evidence proves that there 
was only one injury on the deceased's 
body but convicted Mumtaz and Musam- 
mat Asharfan as stated above. 

So far as the conviction of Mumtaz under 
s. 304, Indian Penal Code, is concerned, 
it is quite right though the sentence 
awarded to him is excessive. As regards 
Musammat Asharfan's conviction, the Judge 
was in my opinion totally wrong in con- 
victing her under s. 304 read with s. 114 
or lll of the Indian Penal Code. In the 
first place s, 114, Indian Penal Code, has 
no application to the case. As pointed out 
by me ina recent case Sital v. Emperor 
(Criminal Appeal No. 52 of 1935) (1) that 
section applies to those cases only in which 
the accused, if absent, would be liable 
to be punished as an abettor. In the pre- 
sent case it is clear that if Musammat 
Asharfan had been absent she could not 
have been liable as an abettor for there 
was no conspiracy between her and her 
son nor was there any instigation on her 
part beforehand. No doubt she was guilty 
of abetment but it is s. 109 and not s. 114 
which is applicable to the case. 

The second error into which the learned 
Judge has fallen is that he thinks that the 
case is governed by s. 11], Indian Penal 
Code, No doubt that section lays down 
that when an act’ is abetted and a different 

(1) 1935 O L R 487, ` 
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act isdone, the abettor is liable for the 
act done in the same manner and to the 
same extent asif he had directly abetted 
it but there is an important proviso to this 
provision, namely :— 

“Provided the act done was a probable consequence 
of the abetment and was committed under the in- 
fluence of the instigation or with the aid or in 


pursuance of the conspiracy which constituted the 
abetment”’. 


The Judge has not taken this proviso into 
consideration at all. Now, the main provision 
ofs. 111 is applicable only when the act 
done is a probable consequence of the. 
abetment. As was pointed out in the case of 
Queen-Empress V. Mathura Das, 6 All.491(2): 

“The test in these cases must always be whether, 
having regard to the immediate object of the instiga- 
tion or conspiracy, the act done by the principal is one 


which according to ordinary experienceand common 
sense the abettor must have foreseen as probable.” 


In the present case it cannot be said. 
that Musammat Sukka’s death was the 
probable consequence of Musammat Ashar- 
fan’s abetment. It is obvious that all that 
Musammat Asharfan intended by calling 
out toher sons was that the latter should 
give some chastisement to Musammat 
Sukka. She could not even have intended 
to cause grievous hurt to Musammat Sukka, 
much less her death, so that it cannot be 
said that what actually happened was the 
probable consequence of Musammat Ashar- 
fan instigating Mumtaz to beat Musammat 
Sukka. The case clearly comes under s. 110 
which runs as follows : 

“Whoever abets the commission of an offence shall, 
if the person abetted does the act with a different 
intention or knowledge from that of the abettor, 
be punished with the punishment provided for the 
offence which would have been committed if the act 


kad been done with the intention or knowledge of the 
abettor and with no other.” 


If Mumtaz hit Musammat Sukka with 
the intention of causing her greater injury 
than Musammat Asharfan intended, the 
latter is liable under this section only for 
what she herself intended. As said above 
her intention could only have been to cause 
simple hurt to Musammat Sukka and 
therefore she can be convicted under 
s8. 323-110, Indian Penal Code. 

Both the appeals are partly allowed. The 
conviction of Mumtaz under s. 304, Indian 
Penal Code, is maintained but the sentence 
is reduced to five years’: rigorous impri- 
sonment. The conviction of Musammat 
Asharfan is changed from under s. 304-114 
or 111 to ss, 323-110, Indian Penal Code, 
and her sentence reduced to four months’ 
rigorous imprisonment. 

D. Appeals partly allowed. 


(2)6 A 491; A W N 1884, 251; 9 Ind. Jur, 119. 
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CALCUTTA HIGH COURT 
_ _ . Special Bench 
Disciplinary Case No. 1 of 1934 
July 30, 1934 
COSTELLO, Lort-WiILLIaMs AND 
HENDERSON, JJ. 
In the matter of AN ADVOCATE. 
Legal practitioner—Misconduct — Mere negligence, 
if amounts to misconduct—Negligence accompanied. by 
suppression of truth or deliberate misrepresentation, is 
misconduct —Bar Councils Act (XXXVIII of 1$26), 
a8, 10, 12 (4) — Finding of Tribunal not clear as to ques- 


tion of moral delinquency— Case should be sent back to 
Tribunal. 


Per Costello, J.—It is true that mere negligence un- 
accompanied by any moral delinquency on the part 
of a legal practitioner inthe exercise of his pro- 
fession does not amount to professional misconduct. 
But where it is not at all certain that it could be 
said with strict accuracy that there is really a 
finding that there was no moral delinquency by the 
Tribunal constituted by the Bar Council, the case 
should be referred back to the Bar Council under 
8, 12 (4), Bar Councils Act. [p. 376, col. 2.] 

Ifa professionalman does not tell the truth in 
connection witha matter which he has undertaken 
to carry through on behalf of aclient, that is a conduct 
which might easily be said to involve moral delin- 
quancy. Itisnot in the best interest of the legal 
profession asa whole or of any member of it (other 
than the person accused) that’ there should be any 
lez or loose standard of professional conduct. [p. 377, 
col. L. 

Per Lort-Williams, J.—Mere negligence, however 
gross, Cannot amount to misconduct, professional or 
otherwise, [p. 378, col. 1 

Per Henderson, J.—Negligence accompanied by the 
suppression of truth or by deliberate misrepresenta- 
tion would be misconduct. [idid,] 

Mr. H. C. Mazumdar, for the Bar Council. 
: Messrs. A. K. Roy, P. N. Banerjee, Bejoy 
Kumar Bhattacharjee, Panchanon Ghose and 
Mohendra Nath Mitter, for the Advocate. 

Mr. J. C. Galstaun, in person. 


Costello, J.— On December 29, 1933, a 
complaint was made to the Court under 
s. 10, Bar Oouncils Act, by Mr. J. 0. 
Galstaun concerning the conduct of an 
advocate whom he had instructed to file 
an appeal . against a decision of the 
Additional District Judge, Alipore, which 
had been given on September 10, 1932, 
in an appeal in a suit brought by Raja 
Janaki Nath Roy against Mr. Galstaun, 
in the Court of the first Subordinate Judge 
24-Parganas ab Alipore, the suit having 
terminated on December 13, 1930, in favour 
of the plaintiff. The matter of the com- 
plaint was referred to by this Court for 
inquiry to the Bar Council under the 
provisions of s, 10, sub-s. (2), Bar Councils 
Act, 1926, and the case was duly inquired 
into by a committee of the Bar Council, 
that is tosay, by a tribunal constituted under 
the provisions of s. 11, sub-s. (2), Bar 
Councils Act. The findings of the Tribunal 
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were forwarded tc the Court through the Bar 
Oouncil in accordance with the provisions 
of s. 12, sub-s. (2). The matter has now 
come before us under the provisions of sub- 
s. (3), 5.12. 

Tt is to be observed at the outset that 
by sub-s. (1), s. 10, the High Court may 
reprimand, suspend, or remove from 
practice any Advocate of the High Court 
whom it finds guilty of professional or other 
misconduct. The question which we have 
to determine, therefore, is whether upon” 
the findings of the Tribunal there was any 
such professional or other misconduct on 
the part of the advocate against whom ` 
the complaint was made as would require 
us to take action under s. 10, sub-s. (1). 
It is necessary, I think, that I should refer 
to the facts which constituted the complaint 
made by Mr. Galstaun against the Advocate 
concerned. It appears that Mr. Galstaun 
obtained certified copies of the judgment 
of the Additional Judge at Alipore and 
the decree made by him on September 27, 
1932, and thatthe last date for presenting 
anappeal from that judgment was Jan- 
uary 30, 1933 or thereabout. Mr. Galstaun 
handed over the certified copies of the 
judgment and decree and all other relevant 
papers in connection with his case to the 
advocate whose conduct we are now con- 
sidering, and instructed that advocate to 
draw up grounds of appeal without delay. 
On October 19, 1932, Mr. Galstaun wrote to 
the advocate saying that if he had the 
grounds of appeal made out, he would 
like to see them. Subsequently the advo- 
cate did show the grounds of appeal to Mr. 
Galstaun, and thereupon he received from 
Mr. Galstaun on October 21, 1932, agsum 
of Rs. 20 and on November 2, 1932, a fur- 
ther sum of Rs. 220, and at the same 
time Mr. Galstaun executed a proper form 
of vakalatnama empowering the advocate 
to act on his behalf. According to Mr. 
Galstaun’s statement, and no doubt it-is 
perfectly accurate, the advocate there- 
upon undertook to file the appeal in due 
time. f 

Nothing more was heard by Mr. Gals- 
taun in the matter prior to January 24, 
1933, on which date whilst writing to the 
advocate with regard to other lega] matters 
which Mr. Galstaun had entrusted to his 
charge, he inquired about the appeal in 
the iollowing words: “What about the 
appeal in Janakinath - Roy’s case?” He 
seems to have underlined the words “about 
the appeal.” To that question no reply 
was received, and on March 2, 1933, Mr. 
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Galstaun wrote to the Advocate a letter 
at the end of which he said again: ‘When 
is Janakinath Roy’s appeal coming up?” 
On March 9, 1933, the Advocate wrote a letter 
to Mr. Galstaun referring by implication 
to the various other legal matters but 
remaining silent as to the question of Mr. 
Galstaun’s appeal in Janakinath Roy’s 
case. Accordingly on April 20, 1933, Mr. 
Galstaun again wrote to the advocate and 
in that letter he put the heading Myself 
v. Janakinath Roy and said : 

“Are youarranging to put this appeal on the 
board? Please see that this is done immediately after 
the vacation”. 

But again no reply was forthcoming. 
Mr. Galstaun wrote again on Mayl,a 
letter in which he once more said “When 
is Janakinath Roy’s appeal going on.” At 
long last in reply to that letter the 
Advocate did condescend to give an answer 
to Mr. Galstaun’s repeated enquiries. The 
reply was in these words: 

“I shall let you know about the position of 
Janakinath Roy's appeal case as soon as Ishall be 
able to attend Court after recovery”. 

Apparently nothing more was heard from 
the advocate in the course of the next ten 
days; soon May 12, Mr. Galstaun again 
wrote tothe Advocate a letter which was 
headed “Re. Janakinath,” and in that letter 
he said: 

“T met Oharu a few days ago in the High Court 
and I asked him about the appeal. Will you 
kindly let me know ifit has been filed and what 
proceedings you are taking in the matter? This 
thing has been lying inyour hands for a very long 
time and evidently neglected”. 

Now, that was a perfectly definite letter, 
and it contained inferentially a charge of 
neglect against the advocate. Even to 
that he did not reply. So Mr. Galstaun 
wrote a further letter on May 17, which 
was also headed “Re. Janakinath Roy” 
and said: 

“I wrote to you on the 12th buthave had no 
reply. I understand Oharu is leaving for Eng- 
land to-morrow. Will you please meet me to- 
morrow morning at 8-30 to discuss the matter’? 

That letter produced a reply in the 
shape of a letter dated May 17, 1933, in 
which the advocate said that he would 
see Mr. Galstaun on the Saturday ensu- 
ing, that isto say on May 20, 1933. That 
appointment was kept, and the advocate 
saw Mr. Galstaun on May 20. Then for 
the first time the advocate disclosed the 
fact that the appeal had never been filed 
at all, and that the moneys’ which the 
advocate had received for the necessary 
charges together with the papers were still 
in the- hands of the advocate. Thereupon 
Mr, Galstaun demanded of the advocate 
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that he should return all the papers and 
the money. Apparently he only got back 
certain of the papers in answer to that 
request but none of the money. There- 
upon Mr. Galstaun applied to this Court 
for an extension of time for the filing 
of the appeal which had become barred 
so long before in the month of January. 
In para. 7of his complaint which is really 
w indictment against the advocate, he 
said : 

“T have been very materially prejudiced and I 
shall have to suffer considerable loss and damage 
by my appeal not having been filed intime by 
the said advocate on account of his grossly negli- 
gent conduct in not filing the appeal in time and 
fraudulently suppressing the fact for about six 
months in spite of the repeated inquiries by me 
till a very distant date when the appeal was time- 
barred by limitation even though he was furnished 
with costs and all necessary papers”. 

Then in para. 8 the complainant said: 

“The aforesaid advocate is guilty of unprofessional 
conduct and gross misconduct and is also liable 
for the damages that I have sustained”. 

Tt is to be seen, therefore, that the 
form of complaint which was lodged 
against this advocate contained in effect 
four charges: (1) that he was grossly 
(2)-that he fraudulently sup- 
pressed the facts, (3) that he had been 
guilty of unprofessional conduct, (I sup- 
pose thisis really comprehended within 
the other two) and (4) that he was guilty 
of gross misconduct. Evidence was given 


-before the Tribunal by the complainant 


and also by the Advocate concerned. But 
prior thereto or rather in connection with 
the enquiry the advocate had put in a 
written statement in which, to all intents 
and purposes, he admitted the facts of the 
case as to the chronological history of the 
matter. But he put forward the excuses:by 
way of defence that he had omitted to 
attend to Mr. Galstaun’s business or to file 
this particular appeal in time by reason of 
the illness of his children, they having 
suffered from typhoid fever for about three 
months from the month of January 1932 
onwards and also by reason of his own 
ill health in the month of December and 
January and again from the month of April 
onwards. He denied that he had any in- 
tention to defraud or to cause any loss 
or damage. Then at the end of para. 9 
of his written statement he said: 

“He was and is always ready to return to Mr. 
Galstaun the money he had received from him 
on account of costs.” 

The Tribunal in its findings says that 
the broad facts are not in dispute, and 
those facts are set out in some detail. 
The actual findings are contained in 
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para. 5 and subsequent paragraphs. In 
para. 5 the Tribunal said: 

“We have not the slightest hesitation in finding 
that the advocate concerned was guilty of gross 
negligence in the performance of his duties as an 
advocate and that he had no justification for not filing 
the appeal within time. We are not at all satisfied 
with the excuses put forward by the advocate and 
do not accept them.” 


That means that the Tribunal found that 
the advocate was guilty of the first of the 
four charges which I have enumerated. There 
isalso, itisto be observed, an addendum 
put forward by the Tribunal itself which 
is not directly referable to any of these 
specific charges made by the complainant, 
because the Tribunal says that it was not 
satisfied with the explanation put forward 
by the advocate, and that is, in my opinion, 
tantamount to saying that the advocate 
himself had put forward excuses which 
were false in order to account for the neg- 
ligence of which he admitted that he was 
guilty. Then in para. 6 the Tribunal says: 


“As regards the charge of misappropriation, we 
find that such charge has not been established.” 


The comment one would make upon that 
is that there is no direct charge of misap: 
propriation in the original complaint lodged 
by Mr. Galstaun, and it can only be 
extracted from that complaint by reference 
to the paragraphi in which Mr. Galstaun 
said that he asked or demanded for the 
return of the money but he had not reco- 
vered it, It is to be emphasized for onr 
present purpose that the Tribunal did 
nevertheless say that there was. no mis- 
appropriation. As regards what I have 
called the second charge ‘fraudulently 
suppressing the facts’, the Tribunal said : 


“The charge of fraudulent suppression was made 
against_thejadvocate but has not bean persisted in.” 

Then in the final paragraph the Tribunal 
said: 

“Although we find that the advocate concerned 
was guilty of gross negligence, we are by no 
means satisfied that the complainant himself was 
not to blame partially for his appeal having become 
time-barred, as all the correspondence and the 
activities of the complainant seems to have come into 
existence after the appeal had, become time-barred,” 


I feel impelled to remark in connection 
with that comment of the Tribunal that I 
am entirely at a loss to understand what 
the members of the Tribunal had in their 
‘minds in making such a comment, be- 
cause in my opinion it is no part of the 
duty of a client to frequent the office of 
his solicitor, or the residence of his advo- 
cate, if the advocate has no office, for 
the purpose of keeping him up to the 
mark, or if 1 may use the commonplace 
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expression, i. e., for the purpose of seeing 
that he is doing the work which he has 
undertaken to do and for which necessary 
funds have been provided. In my opinion 
Mr. Galstaun had a right to expect when he 
had given the vakalatnama, necessary 
instructions and papers, and had provided 
the advocate with funds for the purpose, 
that he could put the matter out of his 
mind and to rest content that he could rely 
on the advocate to do what he was instru- 
cted to do. The Tribunal had not in terms 
dealt with the charges which I have des- 
cribed as the third and fourth charges, 
that is to say, the charges of professional 
misconduct and gross misconduct. Presum- 
ably however they were disposing of those 
charges by saying that there had been no 
misappropriation. . To sum up the whole 
matter, the finding of the Tribunal comes 
to this: that there was gross negligence on 
the part of the advocate, but there was no 
misappropriation of the funds entrusted 
to him for the purpose of the work he 
had been instructed to do. In these cir- 
cumstances it would be difficult if not 
impossible for us on the material at pre- 
sent before us to take any action under 
s. 10, sub-s. (1). The learned Advocate 
who has appeared on behalf of the res- 
pondent in these proceedings has drawn 
our attention to In re A Vakil (1), the head- 
note of which is that mere negligence. 
unaccompanied by any moral delinquency 
on the part of a legal practitioner in 
the exercise of his profession does not 
amount to professional misconduct. The 
decision in that case was based upon the 
decision in England in a matter which is 
reported in In re G. Mayor Cooke (a Solicitor) 
(2), In the Madras case, the learned Chief 
Justice said that 

“Negligence by itself is not professional miscon- 
duct: into that offence there must enter the 
element of moral delinquency. Of that there is no 
suggestion here, and we are therefore able to say 
that there is no case to investigate, and that no 
reflexion adverse to his professional honour reste 
upon Mr, M”. 

With that decision I entirely agree. But 
I would point out in the present case that 
itis not at all certain that it could be said 
with strict accuracy that there is really a 
finding that there was no moral delin- 
quency seeing that the Tribunal had said 
that they were not at all satisfied with 
the excuses put forward by the advocate 


(1) 49 M523; 96 Ind. Oas. 685; A I R 1926 Mad. 
568; 50M L J 399; (1926) M W N 412; 24 L W 100 


(Œ B). 
(2) (1889) 33 Sol. J 397. 
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and did not accept them. To say that. 
one does not accept excuses put forward 
may be merely an euphemistic method of 
saying that they were of opinion that the 
person concerned was not telling the truth. 
One. would have thought that if a pro 
fessional man does not tell the truth in 
connection with a matter which he has 
undertaken tocarry through on behalf of 
a client, that is conduct which might 
easily be said to involve moral delin- 
quency. In my opinion it is not in ‘the 
best interest of the legal profession as a 
whole or of any member of it (other than 
the person accused) that there should be 
any lax or loose standard of professional 
conduct. I hope it is the case that ad- 
vocate of this Court who are not members 
‘of the English Bar desire to set for 
themselves and adhere to the samd stand- 
ards of prefessiona] conduct as those 
which a member of the Bar ought to set 
for himself, What that standard should be 
was indicated by the Lord Chief Justice of 
England in Seymour v. Butterworth (3) at 
p- 381*, where the learned Lord Chief 
Justice says : 

“Mr. Seymour did not occupy the position of a 
private individual, nor was it as a private indivi- 
dual that his conduct was made the matter of inquiry. 
Mr. Seymour was a barrister, and, as such, was 
subject to the domestic forum of the benchers. It 
was beyond dispute that if the conduct of a member 
of an Inn of Court was such as to be unworthy 
of a gentleman, he was within the jurisdiction of 
the benchers of his Inn In the same way as 
officers of the army were subject to investigation 
when charges wers made against them of conduct 
unbecoming officers and gentlemen, barristers were 
subject to the jurisdiction of the benchers if their 


conduct was unbecoming the profession and un- 
becoming gentlemen”, 


That indicates a high standard of con- 
duct and professional ethics but it is one 
which we should wish, and I am sure 
every one would wish, members of all 
branches of the legal profession to en- 
deavour to conform to. We are however 
not now dealing with the matter upon 
that basis because as I have stated the 
Tribunal has gone no further than to find 
gross negligence on the part of this parti- 
cular advocate. There is no finding of 
misappropriation. Since these proceedings 
opened, however, we have had put before 
us by Mr. Galstaun, the complainant, what 
purports to be the copy of a letter dated 
July 28, 1933, delivered to the advocate 
for which he holds a receipt signed by 
the advocate’s own hand in the peon book 
which was used at the time this letter 

(3) (1862) 3 F & F 372; 130 R R 863. 

*Page of (1862) 3 F & F—[Ad] 
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was sent. Now, in this letter Mr. Galstaun 
Says: © 

“Referring to my previous correspondence, will 
you kindly refund me the Rs. 240 which was paid 
to you as costs and stamp duty for filing the appeal 
against Raja Janakinath Roy and others and which 
you failed to do. Unless I receive the amount in 
the course of three days, I shall bring the matter 
to the notice of the Chief Justice”. 

To that letter no reply was received, 
so we are told. The importance of it is 
that had this letter been put in evidence 
before the Tribunal at the time of the 
proceedings before them on May 929, 
1934, it might have had some influence 
upon their decision on the question as 
to whether or not it could rightly be 
said that there had been no misappro- 
priation and professional misconduct on 
the part of the advocate. Mr. Bhatta- 
charyya has said all that was possible 
to be said on behalf of the advocate. 
He has told us that the advocate actu- 
ally tendered to Mr. Galstaun the money 
received from him and that Mr. Gals- 
taun declined to take it back. Ap- 
parently there was some evidence to 
that effect before the Tribunal. One 
cannot overlook the fact however that 
in the written statement which this 
advocate put forward there is no sug- 
gestion at all that he had ever tendered 
the money to Mr. Glastaun. On the 
contrary, he merely says inthe passage 
to which I have already referred that 
he was and is always ready to return to 
Mr. Glastaun the money which he had 
received on account of costs. To be 
“ready to return” is quite different thing 
from tendering a sum of money. It is 
not quite clear why the complainant did 
not put before the Tribunal the letter of 
July 28, 1933, referred to above, and give 
evidence concerning the circumstances 
in which it was sent. Mr. Galstaun 
said that the reason why he did not is 
because the question was never raised ag 
to whether or not the money had been 
returned or was likely to be retured. 
We are of opinion that this letter if it 
was sent in the manner described by Mr. 
Galstaun was of such materia) import- 
ance that we think -the Tribunal ought 
to hold a further inquiry into this cage. 
We shall, accordingly, refer the case 
back to the Tribunal through the Bar 
Council: under the provisions of s. 12, 
sub-s. 4, Bar Councils Act of 1926, with 
a direction that the Tribunal shall hold 
a further enquiry in the -light of the 
observations which I have made. 
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Lort-Willlams, J.—I agree that this 
matter should be sent back to the Tri- 
bunal for further enquiry. But, mere 
negligence, however gross, cannot amount 
to misconduct, professional or otherwise. 
As was stated by Lord Esher, M. R., in 
In re G. Mayor Cooke (a Solicitor) (2) : 

“The motion was made against a Solicitor for 
such misconduct in his profession as would call 


upon the Oourt either to strike him off the 
rolls or deal with him by way of punishment 
in some other manner... But when such a 


motion was made asking the Court to exercise 
penal jurisdiction over a Solicitor, it was not 
sufficient to show that his conduct was such as 
to support an action for negligence or want of- 
skill. In order to support such a motion as the 
present it must be shewn that he had done 
something dishonourable to him as a man and 
dishonourable in his profession. A Solicitor was 
bound to act with the utmost honour on behalf 
of his client.” 

In view of the fact that the Tribunal seem 
to'have given as their reason for finding 
the charge of misappropriation not estab- 
lished, that they did not 
the complainant ever asked for the re- 
turn of his monies, the letter produced 
by Mr. Galstaun to-day is material and 
important, and ought to be considered 
by the Tribunal. 

Henderson, J.—I also agree that this 
case should be sent back for further 
enquiry, The Tribunal have found that 
the advocate was guilty of negligence. 
It is not very clear whether they have 
considered that he has been guilty of 
suppressing the truth, although that was 
practically admitted before us. I will 
merely say that I am clearly of opinion 
that negligence accompanied by the sup- 
pression of truth or by deliberate misrepre- 
sentation would be misconduct, 


N. Case sent back. 


OUDH CHIEF COURT 
Criminal Revision Application No. 7 
of 1935 f 
May 28, 1935 
ZIA-UL-HASAN, J. 
BISHNATH AND ofHERs—AcousED 
: —APPLIOANTS 
versus 
EMPEROR—Comprainant— 
RESPONDENT 
Criminal Procedure Code (Act V of 1898), ss. 537, 
9295—Conviction under s. 147, Penal Code (Act XLV 
or 1000 omeen to specify common object in 
charge—Omission, whether fatal to trial— Criminal 
trial—Evidence—Examination-in-chief of prosecution 
witnesses in absence of accused—Cross-examination in 
his presence—Defect, if vitiates trial. ` 
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Failure to specify thecommon object in a charge 
under s, 147, Penal Code, is only an irregularity 
covered by s. 537 of the Code of Oriminal Procedure, 
and moreover, under s, 225, Criminal Procedure Code, 
the omission complained of can be regarded as 
material if it is shown not only that the accused 
were in fact misled by the omission but also that the 
omission occasioned a failure of justice. Ghazi-ud- 
Din v. Emperor (1), relied on. 

It is an elementary principle of criminal trials that 
all evidence should be recorded in the presence of 
the accused and any breach of this rule vitiates the 
trial altogether. Where, therefore, the examination- 
in-chief of the prosecution witnesses takes place in 
the absence of the accused, the defect vitiates the 
trial altogether, even though the cross-éxamination 
isheld in his presence. Bijan Singh v. Emperor 
(2), relied on. s 

Or. R App. against the order of the 
Sessions Judge of Rae Bareli, dated Decem- 
ber 20, 1934. 

Mr. K. P. Misra, for the Appellant. 

Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown. 

Judgment.—This isan application for 
revision of an orderof the learned Ses- 
sions Judge of Rae Bareli dismissing the 
applicants’ appeal against their convic- 


tion and sentence under s. 147, Indian 
Penal Code. 
The first point taken before me was 


thatthe learned Sessions Judge was wrong 
in relying on the first information report 
which he himself characterized as illegible. 
I have, therefore, myself referred to that 
report but find that the names of all the 
five accused who are applicants before 
me are quite legiblein that report. 

The next point taken was that the try- 
ing Magistrate failedto specify in the 
charge under s. 147 against the ap- 
plicants, the common object of the ac- 
cused. It was argued that this omis- 
sion was fatalto the trial and was not 
covered by s. 537 of the Code of Criminal 
Procedure. I donotthink this contention 
has any force. In the case of Ghazi-ud-Din v, 
Emperor 9 O W N1109 (1) a learned Judge 
of this Court held that failure to specify the 
common object ina charge under s. 147, 
Indian Penal Code, was only an irregu- 
larity covered by s. 537 of the Code of 
Criminal Procedure. Moreover, s. 225 of 
the Code provides: 

“No error in stating either the offence or the 
particulars required to be stated in the charge, and 
no omission to state the offence or those parti- 
culars shall be regarded at any stage of the case 
as material, unless the accused was in fact misled 


by such error or omission, and it has occasioned 
a failure of justice,” 


Under this section the omission com- 
(1)9 OW N 1109; 142 Ind. Cas, 684; AIR 1933 


Oudh 19; (1933) Or. Oas. 57; Ind, Rul. (1933) Oudh 127 
34 Or, L J 393. | | --- ’ |. : 
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plained of can be regarded as material 
if it is shown not only that the accus- 
ed werein fact misled by the omission 


but -also that the oniission occasioned a’ 


failure of justice. Even granting that 
omission in question has occasioned a 
failure of justice, which, in my opinion, it 
has not, itis perfectly clear that the ap- 
plicants were never misled by the omiasion, 
as no objection was raised in the trial Court. 
There is thus no substance in this ground, 

The last ground taken wasthat so far 
as Sheobaran, applicant, is concerned, his 
trial was a nullity as the prosecution 
witnesses were examined-in-chief on Sep- 
tember 3, when Sheobaran was absent. 
This objection in my opinion has force: 
The learned Judge seems to think that 
because the prosecution witnesses have 
proved the prosecution case against 
Sheobaran in their crogs-examination which 
was conducted in the presence of Sheo- 
baran, the latter's conviction was right. I 
donot agree with this view. Jt is an 
elementary principle of criminal trials 
that all evidence should be recorded in 
the presence of the accused and any breach 
of this rule vitiates the trial altogether. 
This view is supported by the case of 
Bigan Singh v. Emperor, & Pat. 691 (2). The 
result is that the conviction of Sheobaran 
must be set aside and as he has all but 
undergone the entire sentence, there is no 
necessity for a retrial. ` 

The application is, therefore, allowed in 
this extent that the conviction and sentence 
of Sheobaran applicant is set aside. He 
shall be released at once. In other res- 
pects the application is rejected. 

D. Application parily allawed. 


(2) 6 Pat 691; 107 Ind. Cas. 530; A IR 1928 Pat. 
143; 29 Or. L J 200; 9P LT 327;9AIOr.R 450. 





MADRAS HIGH COURT 
Appeals Against Orders Nos. 145 and 146 
. of 1933 
February 7, 1935 
BeasLEYy, C. J. AND CORNISH, J. 
SOMASUNDARAM CHETTIAR— 
APPELLANT 


versus 
K. M. PARIMALA KANDAR AND OTHBRS— 
RESPONDENTS 

Execution—Same Court ordering sale and appoint- 
ing Receiver of same properties in another suit— 
Receiver applying to Court making it clear he was 
Receiver—Sale without formal application for leave 
for execution to proceed—Sale, if vitiated— Receiver 
not joined as party im execution proceedings—Whe- 
ther ground for setting aside sale, ` 

Where the same Court orders a sale in execution 
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` and appoints a Receiver over the same properties 


which it has ordered to be sold in execution and 
the Receiver himself puts in an application to the 
executing Court making it clear to the executing 
Court that he was a Receiver of the properties about 
to be sold in execution and knowing him to be 
the Receiver, the Court allows the sale to go on, 
it is quite unnecessary for any formal application 
to be made to the Court for leave for execution 
to proceed. Nor can the Receiver be heard to say 
under the circumstances that he should have been 
joined as a party to the execution proceedings. 

A. against an order of the Court of the 
Subordinate Judge of Salem dated Novem- 
ber 9, 1932 and passed respectively in 
E.A. Nos, 171 and 172 of 1932 in E.P. 
No. 32 of 1931 in O. S. No. 10 of 1930. 

Messrs. B. Sitarama Rao and C. A. 
Seshagiri Sastri, for the Appellant. 

„Mr. K. V. Ramchandra Ayyer, for the 
Respondent. 

Beasley, C. J.—These were applications . 
in the lower Court by the judgment- 
debtor and by the Receiver over the 
properties sold in execution to have the 
sale set aside upon various grounds. We 
are here only concerned with two of them 
which. are technical objections. The sale 
of the properties had been ordered by 
the Sub-Court, Salem. The same Court 


-in another suit appointed the Receiver 


over the properties which were being 
brought to sale in pursuance of the orders 
of the Court. After his appointment the 
Receiver put in an application to the 
same Court for permission to pay Rs. 1,000 
towards the decree debt. In this applica- 
tion he described himself as the Receiver 
and he asked that the sale might be 
stayed for the purpose of enabling him 
to make that payment towards the decree 
debt. That application was granted and 
we are told that there was subsequently 
an adjournment of the sale for one week, 
The sale then took place and after it, the 
applications, the orders on which are 
the subject of these two applications, 
were made by the judgment-debtor ‘and 
the Receiver to have the sale set aside 
upon various grounds. The grounds with 
which we are concerned are that previous 
leave of the Court for.the sale had not 
been obtained as it should have been in 
view of the fact that a Receiver had been 
appointed and, secondly, that the Receiver 
was not made a party to the sale pro- 
ceedings. Upon the first point, the learned 
Subordinate Judge held that that objec- 
tion was a good one and that, as execu- 
tion preceedings went on without the 
leave of the Court which appointed the 
Receiver having ‘been previously given, 
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the sale was invalid, and he, therefore, 
set it aside. It was not necessary under 
these circumstances to go into the other 
objection taken, namely, that the Receiver 
ought to have been made a party to the 
execution proceedings. We, however, will 
deal with both the objections here. In 
supportof his order the learned Sub- 
ordinate Judge referred to Fraser and 
Ross t, Krishnasawmy Ayyar (1), and it 
was referred to here also. In that case lt 
was held that a mortgagee decree-holder 
is bound to apply to the Court appointing 
a Receiver of the mortgaged properties 
in another suit, for leave to execute his 
decree, and cannot proceed: to sell the 
mortgaged property in execution of his 
decree without such leave. That: was a 
decision of Devadoss, J. The distinction 
between that case and the present case 
is that the Receiver had been appointed 
by a Court other than the Court in which 
execution proceedings were going on, and 
it is quite clear that the reason for that 
decisicn was this that, where a sale is 
proceeding in one Court in execution and 
a Receiver is appointed by another Court 
over the properties which are about to be 
sold in execution, if the sale is allowed 
to proceed in the executing Court then 
there is a conflict of orders, namely, the 
order appointing the Receiver over the 
property and vesting the propertyin him 


and the other order, ordering the sale of: 


the very property which the other Court 
has appointed a Receiver over. There is 
also another objection namely if a decree- 
holder is allowed to execute his decree 
and go on with a sale notwithstanding 
the fact that another Court’ has appointed 
a Receiver over the same properties, it 
really amounts to a contempt of the order 
of the Court which appointed the Receiver. 
But it is quite obvious that, where there 
are two different Courts, there is an 
obvious conflict of order, between two 
Courts. Here the Courts were the same. 
The same Oourt ordered the sale in 
execution, and appointed the Receiver over 
the same properties which it had ordered 
to be sold in execution. That need not 
necessarily be a distinction which makes 
a difference. But under the circum- 
stances of the present case it does and [ 
am clearly of the opinion that the learned 
Subordinate Judge’s order was wrong for 
he reason that the executing Court was 

(1) 47 M 47; 71 Ind. Oas. 293; 43 ML J 211; 16L 


W 322; 31 M L T 290; (1922) M WN745; A IR 1993 
Mad. 144, - : 
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fully aware of the appointment of the 
Receiver. The Receiver himself put in 
an application to the executing Court 
making it clear to the executing Court 
that he was a Receiver of the properties 
about to be sold in execution. The execut- 
ing Court knew that he was the Receiver 
and that he was asking for an- adjourn- 
ment of the sale for the purpose of 
paying Rs. 1,000 towards the decree 
amount. Knowing him to be the Receiver, 
having’ ordered the sale and having allowed 
the sale to go on subject of course only 
to a short adjournment, it cannot be said 
that the executing Court was unaware of 
the appointment of the Receiver and in 
ignorance allowed the saleto go on. With 
full knowledge of the facts the executing 
Court allowed the sale to go on. It was 
thus quite unnecessary for any formal 
application to be made to that Court for 
leave for the execution to proceed. Nor, 
in my view, can the Receiver be heard 
to say under these circumstances that he 
should have been joined asa party to the 
execution proceedings. He was fully aware 
of the sale. All he asked for was an 
adjournment for.a short time fora certain 
purpose. He never objected to the sale 
going on without his being made a party 
and never asked to be made a party and 
for thesa reasons, I think that the second 
objection raised here must fail also. The 
result is that the sale should not have 
been set aside upon these grounds. The 
orders of the lower Court are, therefore, 
set aside. There are, however, other 
objections raised in the petitions of the 
Receiver and the judgment-debtor which 
have not been gone into in the lower 
Court and the cases must, therefore, be 
remanded to the lower Court in order that 
those further matters may be disposed 
of. In view of the fact that the result 
may be that the sale is set aside 
on the other grounds the costs of these 
appeals will abide the result of the 
enquiry intothe other matters. The appeals 
are allowed. 
Cornish, J.—I agree. 


AN. Appeal allowed. 
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CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 1445 
of 1932 
January 18,1935 

i R. O. MITTER, J. 
BISHNUPADA SAMANTA AND ANOTHER 
— DEFEN DANTS—ÅPPELLANTS 
Versus 
Munshi MUHAMMAD ESMAIL 
SIRCAR—PLAINTIFF—RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 11, Expl. IV 
—Might and ought—Identity of issues and not identity 
of subject-matter is relevant—Constructive res judi- 
cata. 

If the decree made in the earlier suit is such 
as would be inconsistent with the plea which might 
and ought tohave been raised, but not actually 
raised, it must be taken that -there has been, for the 
purpose of res judicata, a final decision by neces- 
sary implication. Actual decision on a plea not 
taken cannot be possible and unless this is prin- 
ciple the rule of constructive res judicata 
as formulated in s. 11 of the Oode would be 
rendered almost nugatory. In questions of res judi- 
cata identity .of the issues and not identity of the 
subject-matter is relevant. To hold that there would 
not be constructive res judicata unless the subject- 
matter be identical would be to introduce in 
Expl. IV to s. 11 of -the Oivil Procedure Oode 
words which are not to be found there. Shib 
Chandra v. Lakhipriya Guha (5), followed, Fateh 
Singh v. Jagannath Bakhsh Singh (4), relied on. 


A. against the decree of the Additional 
Subordinate Judge, Second Court, 24 
Parganas at Alipore, dated March 4, 1932. 
` Mr. Jatish Chandra Banerjee, for the 
Appellants. 

Mr. Panchanon Ghose and Syed Farhat 
‘Ali, for the Respondent, i 


Judgment.— This appeal is on behalf 
of the defendants in a suit instituted 
against them by the plaintiff for recovery of 
possession of some plots of land and for con- 
firmation of possession on others. The learned 
Munsif decreed the suit, but on appeal the 
learned Subordinate Judge dismissed the 
plaintiff's claim for ‘possession in res- 
pect of plot No. 4 but decreed his claim 
for possession of the other plots. Thede- 
fendants have preferred this appeal 
against the said decree. In my judgment 
the appeal must succeed and the plaint- 
iff's suit must be dismissed in its entire- 
ty. 
To follow the controversy between the 
parties the following facts are relevant. 
One Gopal Samanta, the father of the 
defendants held an area of 2 bighas 19 
cottas 12 chittaks of land as a tenant 
under the plaintiff. The lands in suit 
were admittedly comprised in the said 
tenancy. Gopaldied in December, 1925. 
Afterhis death the plaintiff dispossessed 
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Gopal’s sons, the defendants, from plot 
No.4of this suit and settled it with 
Gopal’s brother.. The defendants in this 
suit as plaintiffs instituted a suit against 
the plaintiff of this suit and their uncle. 
That said suit was numbered Title@Suit 
No.-394 of 1926. In the plaint Gopal'’s 
sons stated that Gopal’s tenancy consisted 
of 9 plots and that plot No. -4 from which 
they- had been dispossessed was includ- 
ed in Gopal’s tenancy to which they had 
succeeded by inheritance on the death of 
Gopal. Théy prayed for declaration of 
title and on such declaration for posses- 
sion of plot No.4. The respondent before 
me, who was there defendant No. 2, plead- 
ed that Gopal had surrendered his tenancy 
and after surrender had taken a settle- 
ment for three years anly of plot No.5, 
whereon he had built his’ hut. The said 
suit was. decreed, the Court finding that 
the story of surrender and fresh settle- 
ment of plot No. 5 only to Gopal was a false 
story. 

The judgment shows that the Court found 
that the tenancy of Gopal, as set up by 
his sons, was subsisting and had not been 
extinguished. The decree made was in 
these terms: “The suit is decreed with 
costs. Plaintiff's title tothe lands insuit 
according to the admitted skabuliyat is 
hereby declared andthe plaintiffs do get 
possession of the same by evicting the de- 
fendant.” i : 

The respondent before me has instituted 
this suit on the basis that Gopal was an 
under-raiyat and that under-rayati hold- 
ings being not heritable his sons have no 
right to the lands. The question is whe- 
ther this line of attack is now open to the 
plaintiff-respondent. 

As Suit No. 394 of 1926 could have been 
defeated by the plea—which is now made 
the ground of attack by the plaintiff-res- 
pondent I hold that it wasincumbent on 
himto set up thatdefence in that suit of 
1926. He ‘might and ought to have raised” 
the said defence and not having doneso 
his present suit is barred by res judi- 
cata, 

Mr. Ghose on behalf of the respondent 
had admitted that the case now made by 
his client in his plaint might and ought 
to have been urged by way of defence in 
the suit-of 1926; buthe ‘says that the 
judgment of that suil is res judicata only 
with respect to plot No. 4, the . subject- 
matter of that suit, and is not res judicata 
in respect of the other plots included in 
Gopal's tenancy. He says that in order 
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that a decision may be res judicata 
the matter in issue must be heard and 
decided finally and where constructive 
res judicata is pleaded a matter cannot be 
said to be heard. and finally decided unless 
therg, be an identity of the subject-matter 
of the two suits. In support of his con- 
tention he relies upon the casés of Kailash 
Chandra v. Barada (l) as explained in 
Rajendra v. Tarangint (2) and Surjiram 
Marwari v Barhamdeo (3). In my judg- 
ment after the judgment of Lord Philli- 
morein Fateh Singh v Jagannath Bakhsh 
Singh (4) the proposition cannot be stated 
in such broad form. The correct principle 
seems to me to be that if the decree 
made in the earlier suit is such as would be 
inconsistent withthe plea which might 
and ought to have been raised, but 
actually raised, it must be taken 
that there has been, for the purpose 
of res judicata, a final decision by neces- 
sary implication. Actual decision on 4 
plea not taken cannot be possible and 
unless the principle be as formulated the 
rule of constructive res judicata as formu- 
lated in s. 11 of the Code would be ren- 
dered almost nugatory. In questions of 
res judicata identity of the issues and not 
identity of the subject-matter is relevant. 
To hold that there would not bea con- 
structive res judicata unless the subject- 
matter be identical would be te introduce in 
Expl, IV tos.11 ofthe Civil Procedure 
Code words which are not to be found there. 
I would hold that the correct principle has 
been formulated by Suhrawardy, J. in 
Shib Chandra v. Lakhipriya Guha (5) and 
I follow the said decision being in con- 
sonance with the observations of Lord 
Phillimore, in Fateh Singh's case (4). In 
the case before me the defendant-appel- 
lants obtained in the suit of 1926 a de- 
claration ` of their title on the basis of 
“their father's kabuliyat that is, they got 
relief on the declaration that the right 
which their father had in the lands includ- 
ed in the said kabuliyat had devolved upon 
them by inheritance. The plea on which 
the plaintiffs-respondents have come to 
Court now, would, if given effect to, have 


the effect of nullifying the decision’of the 

(1) 24 O711; 1 O W N 565. 

(2) LOL J 248. 

3) 1 0 L J337. 

(4) 52 I A 100; 91 Ind. Cas. 280; A I R1925P O 
55, 48M LJ 64; 2 0O WN 25; 120 LJ117; LR 
6 A P O50; 27 O 0 334; 27 Bom. LR 725; 29 O 
W N 749:47 A 158;23 AL J 739; 22 L W 58 
PO). 
ty 40 OL J 507; 85 Ind. Oas. 123; 29 O W N 253; 
A 1R1925 Oal, 427. 
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said suit, and must, therefore, be held in- 
admissible. ae 

The appeal accordingly succeeds and is 
decreed with costs.’.Thé:. plaintiff's suit 
is dismissed with ‘costs.to the defendants 


throughout. Leave for appeal under the 
Letters Patent asked for is refused. 


N. Appeal allowed. 





PESHAWAR JUDICIAL COMMIS- . 
SIONER’S COURT s 
Oivil Appeal No. 122-16 of 1934 
February 22, 1435 
MIDDLETON, J.C. 
LAKHMIDAS BHAGWANDAS-- 
: APPELLANTS 
VeETSUs- 


SECRETARY oF STATE AND oTHEeS— 


RESPONDENTS 

Land Acquisition Act (I of 1894), ss, 18, 54—Col- 
lector’'s award giving compensation to three persons— 
Objections as to amounts — Reference—Objectors, if 
can be treated as joint plaintiffs in one suit—Pro- 
ceedings, if similar tothree suits—Absence of two 
objectors — Dismissal in default against them— 
Petition to restore—Dismissal—Order, if appealable— 
‘Revision, competency of—N. W. F.-P. Courts Regula- 
tion (I of 1931), s: 34--Ctivil Procedure Code (Act 
V of 1908), O. IX, r. 10. 

A certain house having been acquired by Govern- 
ment under the Collector's award, compensation was 
found payable to M in respect of two-thirds of the 
ownership rights and to L in respect of one-third of the 
ownership rights and to D in respect of electric fittings. 
On various dates within the period for limitation all 
those benefiting under the award applied to the Ool- 
lector under s. 18, Land Acquisition Act for a refer- 
ence to Court. There were three such applications, 
one by M,one by L and one by D. The objections 
ofall three applicants were directed against the 
amount of compensation and were not in respect of 
their shares. The Collector made one reference in 
respect of all the three applications, The Court regis- 


‘tered the reference as one proceeding, issued notice to 


all the objectors and framed issues in the presence 
of all on February 2, 1934. On April 3, 1934, 
which was a date fixed for the recording of some 
of the plaintiff's evidence, none of the objectors were 
or represented in Court except M. The 
Court passed orders dismissing the cases of L and D 
in default. They appealed against the award and 
against the order dismissing a petition for restoration 
which they had filed : 

Held,(1) that in the present proceedings the three 
objectors, although interested in the amount of the 
award, did not come forward upon the basis of the 
same contention. D only contested the amount 
allowed for electric fittings, which was not contested 
by the other two objectors; the other two objectors 
both objected in regard to the compensation payable 
for the building, but they made different claims in 
regard to the correct amount of that compensation 
and they based their claims upon different evidence, 
It was, therefore impossible to regard them as joint 
plaintiffs in a single suit, they had never joined ina 
joint objection they had relied upon differen t 
allegations, they had -wished to produce different 
evidence, and they hed claimed different reliefs. On 
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the other hand, had. there been no default in ap- 
pearance and had the evidence of all objectors been 
recorded, the Court, when: giving its award as to the 
amount of compensation which should be paid for 
the building, would have considered the whole of the 
evidence and would ‘have “come to one conclusion on 
the point; sothat in the final result each objector 
except D would have shared in the benefit, if any, 
awarded after consideration of the evidence of the 
other objectors. Consequently the proceedings could 
not be regarded as being precisely similar to those in 
three separate suits; [p. 384, col. 2.] 

(ii) that although there is no provision in the Civil 
Procedure Code dealing with the point, the Court 
was bound tofollow the procedure in the Oivil Pro- 
cedure Oode so far asit was possible to do so but 
the Oourt did not act without jurisdiction, and no 
revision was competent; [p. 385, col. 1.] 

(iit) that the order of dismissal in default not 
being an award or part of an award, no appeal lay 
under s. 54, Land Acquisition Act; [ibid.] 

(iv) that as M did not request that the suit or pro- 
ceedings should proceed asthough the absentee 
plaintiffs had appeared, it could not now be urged that 
it did so proceed, or that the absentee objectors could 
claim any benefit under the final award. [ibid.] : 

C. A. from an order of the District 
Judge, D. I. Khan, dated April 5, 1934. 

Mr. Hukam Chand, for the Appellant. 

Capt. Cobbett, Messrs. Beant Singh, S. B. 
and Anant Ram Khosla, for the Secretary 
of State. 

Mr. Diwan Chand, R. B. for Mr. Makhan 


Singh, R. B., for Respondent No. 2: 


Judgment.—Bungalow No. 18 in Kohat 
Cantonment having been acquired by 
Government under the Collector’s award 
dated September 1, 1933, compensation was 
found payable to R. B. Makhan Singh res- 
pondent No, 2in respect of two-thirds of 
the ownership rights, to Lakhmidas 
Bhagwandas appellants and petitioners in 
respect of one-third of the ownership rights, 
and to Mathradas respondent No. 3 in 
respect of electric fittings. On various 
dates within the period for limitation all 
those benefiting under this award applied 
to the Collector under s. 18, Land Acquisi- 
tion Act for a reference to Court. There 
were three such applications one by R. B. 
Makhan Singh, one by Lakhmidas Bhag- 
wandas and one by Mathradas. ‘The 
objections of all three applicants were 
directed against the amount of compensa- 
tion and were not in respect of their shares. 
The Collector made one reference in 
respect of all three applications. Ap- 
parently he wrote no actual order of refe- 
rence, but prepared the statement and 
schedule required by s. 19 and submitted 
them with the three applications and copies 
of the original award to the Court. The Court 
registered the reference as one proceeding, 
issued notices to all the objectors and framed 
issues in the presence of all upon Feb- 


LAKHMIDASS BHAGWANDAS V. SEORETABY oF STATE (PHSH.) 


‘the order dated April 5, 


383 


ruary 2, 1934. Upon April 3, 1934, which 
was a date fixed for the recording of some 
of the plaintiffs evidence, none of the objec- 
tors were present or represented in Oourt 
excepi B. R. Makhan Singh. The Court 
passed an order as follows: ` : 

“S. Sawan Singh for R. B. Makhan Singh petitioner; 
other petitioners absent and not represented. Their 
case is dismissed with costs in default.” 


Upon April 5, 1934 Lakhmidas Bhagwan- 
das applied for restoration of the case, 
which application was rejected upon the 
same day. Judgment, or rather the award 
of the Court, was pronounced on April 7, 
1934 granting a decree in favour of R. B. 
Makhan Singh against- the Secretary of 
State. Lakhmidas Bhagwandas have ap- 
plied in revision to this Court against the 
order dated April 3, 1934 dismissing their 
case with costs; they have appealed against 
1934 rejecting 
their petition for restoration of their case, 
and they have appealed against the award 
of the Court dated April 7, 1934 claiming 
that that award which declares the total 
amount of compensation payable for the 
building and grants R. B. Makhan Singh 
a decree for two-thirds thereof less the 
amount already paid to him by the Col- 
lector, should be amended so as to grant 
the remaining one-third to them together 
with interest, costs, ete. Mathradas has 
appealed against the order dated April 3, 
1934 dismissing his case in his absence, 
These four proceedings will be disposed of 
by this single order. 

A preliminary objection has been taken 
by Counsel for the respondent Secretary 
of State that neither any. of the three 
appeals nor the revision application lies 
to this Court. This objection is based 
upon the contention that the order dated 
April 3, 1934 was one passed in accordance 
with the provision of O. IX, r. 8, Civil Pro- 
cedure Code, and in order to justify this 
contention it is urged that there were three 
separate proceedings before the District 
Judge, each analogous to a suit (in which 
the objector was plaintiff), which were 
merely being heard together for the con- 
venience of the Court and of the various 
parties. If this preliminary assumption 
be accepted as correct, it is obvious that 
the order dated April 3, 1934 was one that 
the Court was bound to make in the ab- 
sence of the only plaintiffs in two out of the 
three pending suits. It was, therefore, not 
an order which could be contested in revi- 
sion under s. 34, N. W. F.-P. Courts 
Regulation, in hat the Court merely exer- 
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cised a jurisdiction conferred on it by 
-law, and passed an order which was 
‘obligatory under the law. Again, the 
appeal of Mathradas would not be com- 
petent, as no appeal lies against any order 
dismissing the suit of a solitary plaintiff 
who doesnot appear. Thirdly the award 
‘of the. Court dated April 7, 1934 is one 
in a proceeding or suit to which 
Lakhmidas Bhagwandas was not a 
party and therefore one against which 
they cannot appeal. Fourthly, although 
under the Civil Procedure Code an ap- 
peal lies against an order under O, IX, 
Ir. 9 refusing to set aside an order of 
dismissal under O. IX, r. 8, Civil Pro- 
cedure Code, yet in proceedings under 
the Land Acquisition Act appeals are 
limited by s. 54 of that Act to appeals 
against the award or any part of the 
award of the Court. This last proposi- 
tion is one that is. supported by ample 
judicial authority and the following cases 
have been cited at the bar: Hasun 
Molla v. Tasiruddin (1), Bansidhar Mar- 
wari v. Secretary of State (2), Roshan 
‘Bepari y. Collector of Dacca (3), ' Rajendra 
Nath v. Kamal Krishana (4), Nafisuddin 
v. Secretary of State (5) and Ghulam Mohi- 
uddin v. Secretary of State (6). 

This preliminary objection has been 
met by the contention that the order of 
dismissal passed upon April 3, 1934.was, 
-not one passed under O. IX, r. 8, but 
it has been conceded by Counsel for 
Lakhmidas Bhagwandas that the appeal 
brought under O. XLIII, r. 1 (e), Civil Pro- 
cedure Code does not lie. This appeal, which 
is No. 122 of 1916 is- accordingly hereby dis- 
missed. In respect of the other three 
proceedings, it is urged that there was 
only one proceeding or suit before the 
District Judge which was instituted by 
the single order of. reference, and that, 
therefore this proceeding was analogous 
to a suit in which there were three 
different plaintiffs and that if any one 
of them failed to appear, the Court 
could only pass an order in accordance 
with the provisions of O. IX, r. 10, Oivil 
Procedure Code and could not dismiss 


~ (1) 39 O 393; 15 Ind, Cas, 925. 
@) 540 312, 102 Ind. Oas. 479; A IR 1927 Cal. 
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F (3) 94 Ind. Cas, 330; A IR 1926 Cal. 816. 

(4) 59 O 1057; 138 Ind, Oas. 748; A I R 1932 Oal. 558; 
36 C W N 352; İnd. Rul. (1932) Cal. 507. 

o 9 Lah. 244; ‘104 Ind. Oas 397; A I R 1927 Lab. 


58; 
. (6)-48 P R 1914; 24 Ind. Cas. 379; A I R1914 Lah. 
39. ; mee 
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the suit in so far as it concerned the ` 
absentee plaintiffs. ~~ : 

Section 53,3 Land Acquisition Act lays 
down that” the provisions: of ;the Civil - 
Procedure Code shall- apply to all pro-** 
ceedings before the Court under the Act. 
save in so far they may be inconsist- 
ent with anything contained in the Act, 
It is nowhere laid down that a proceed- 
ing under Part 3 of the Act- is a suit 
in which the objector is the plaintiff, 
though there is . judicial -authority for 
holding that it is analogous to such a 
suit. Although the proceeding in Court 
is initiated by the reference from the 
Collector, the reference itself follows 
automatically upon’ the application of 
the objector made under s. 18, provid- 
ed that the objection was made within 
time. The Collector's only function is 
to adjudicate in regard to limitation and 
he is not empowered to amalgamate 
the various objections, though he is 
required under s. 19 to give the names 
of all persons whom he believes to 
be interested, and the Court is bound 
to issue notice to those persons under s. 
20, unless they have consented to receive 


the compensation awarded by the Col- 
lector without protest. If- they have so 
consented, no notice will be issued to 


them, and they will not benefit from any 
modification of the Oollector’s award 
which. is ultimately introduced into the 
award of the Court, j 

In the present proceedings the three 
objectors, although interested in the 
amount of the award, did not come for- 
ward upon the basis of the same 
contention. Mathradas only contested the - 
amount allowed for electric fittings, 
which was not contested by the other 
two. objectors; the other two objectors 
both objected in regard to the com- 
pensation payable for the building, but 
they made different claims in regard to 
the correct amount of that compensation 
and they based their claims upon different 
It is therefore impossible to 
regard them as joint plaintiffs in a single 
suit, they have never joined in a joint 


-objection, they have relied upon different 


allegations, they have wished to produce 
different evidence, and they have claimed 
different reliefs. On the other hand, itis 
clear that had there been no default in ap- 
pearance and had the evidence of all 
objectors been recorded, the Oourt, when 
giving its awardastothe amount of com- 
which should be paid for the 
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building, would have considered the whole 
of the evidence and would have come toone 
conclusion on the point’; so thatin the final 
result each objector, except Mathradas, 
wouid have shared in the benefit, ifany, 
awarded after consideration ofthe evidence 
of the other objectors. It is, therefore, 


clear that the basis of the argument 
of Counsel on behalf of the Secre- 
tary of State is not maintainable 


and that we cannot regard the proceed- 
ing before the District Judge as being 
precisely similar to those in three sepa- 
rate suits. 

There is, therefore, no precise analogy 
between those proceedings and three 
Separate suits,as is claimed on the one 
side, nor between those proceedings and 
a single suit with joint plaintiffs as is 
claimed on the other side. There is no 
provision in the Oivil Procedure Code 
dealing precisely with. the point which 
has now arisen, The District Judge 
-however was bound to follow the pro- 
cedure in the Civil Procedure Code, so 
far as it was possible to do so, and 
obviously both rr.8 and 10, O. IX, afford- 
ed him some guide in framing his order, 
Ti he followed r. 8 he was bound to 
dismiss the cases both of Lakhmidas 
Bhagwandas and of Mathradas; if he 
followed r. 10 he could only permit the 
suit to proceed in the same way as if 
those parties were present at the instance 
of R. B. Makhan Singh, the remaining 
objector, but he was never asked to do 
so by R. B. Makhan Singh. His only 
alternative under r. 10 was to pass such 
an order as he thought fit. Realiz- 
ing the partial analogy of O. IX,r. 8 
and realizing that all the objectors were 
basing their claims on different allega- 
tions which they had been separately called 
upon to prove, he passed his order of 
April 3,1934.I am unable to hold that he 
acted without jurisdiction, or that he com- 
mitted any irregularity, and hence there 
is no case for revision. The order of 
April 3, 1934 was certainly not an 
award or part of an award, and there- 
fore, no appeal can lie from it unders.. 
54 of the Act. Finally, as R.B, 
Makhan Singh did not request that the 
suit or proceedings should proceed as 
though the absentee plaintiffs had ap- 
peared, it cannot now be urged that it 
did so proceed, or that the absentee 
objectors can claim an} benefit witder 
the final award. The result is that I 
dismiss all three appeals and the 
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revision application mentioned at the 
commencement of this judgment. 

In respect of costs, it appears inequi- 
table that full costs should be allowed 
in all four proceedings in this Court. 
There -bas only been one hearing and 
the points argued are so inter-related 
that the respondents have not been 
put to additional expense by reason of 
there being four separte proceedings. I 
therefore allow costs to the respondent 
Secretary of State in appeal No. 164 of 1929 
alone against the Appellant Jakhmidas 
Bhagwandas, and direct that the other 
responcent therein, R. B. Makhan Singh, 
as also all parties in the other three 
proceedings, shall pay their own 
ccsts. 

N. os Appeal dismiss:d. 
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BOMBAY HIGH COURT 
Miscellaneous Petition No. 12of 1934 - 
August 23, 1934 i 
Kania, J. 
INDIAN CASABLANCAS HIGH 
DRAFT Oo.—PETITIONER 
versus 
MILLOWNERS ASSOCIATION, 
AHMEDABAD—OsrsrctTors 

Patents and Designs Act (II of 1911), ss. 15, Ll— 
Petition for extension of term of patent—Procedutre 
—Reference of petition to High Court—Matter, if 
becomes judicial proceeding—Objections not taken 
before Controller—Whether can be filed in High 
Court—Procedure on receiving pelition—Inquiry into 
profits—Absence of full disclosure of profits—Petition 
can be rejected summarily. 

The procedure of filing a second petition is mis- 
conceived because under s. 15 of the Patents and 
Designs Act, it isthe petition originally submitted 
to the Governor-General in Council, and referred 
to the High Court for its decision, which the High 
Oourt should dispose of. 

On a reference to the High Court by the Governor- 
General in Council the matter ceases to be merely 


‘administrative and becomes a judicial proceeding ; 


the parties tothe proceeding being the patentee on 
the one hand and the objectors on the other and 
the Oontrolier has also the right of audience. In 
the High Court Rules no procedure is separately 
prescribed for the hearing of such a petition, and, 
in the absence ofsuch provision, the ordinary rules 
of procedure followed by the High Court, devoid 
of its technicalities, should be adopted so far as 
the same are applicable to the particular case, 

The High Court has jurisdiction to allow the 
objectors tothe granting of extension, to file fresh 
objections not put before the Controller provided 
this can bedone according to the law relating to 
the amendment of pleadings. 

When an extension of a patent is asked for, it 
would be legitimate for the Oourt to inquire what 
profits the inventor had made since its registration, 
and that inquiry may not be limited to what thg 
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nventor earned inhis country but might include 
Profits made by him in all countries where the 
Invention was registered or exploited, In such cases 
-the Court insists on a full disclosure of the profits 
made by the inventor or his assignees, and when 
the Court believes that there has not been a full or 
‘bona fide disclosure, the Court may summarily reject 

‘the application. In re, Bower-Barff Patent (1) and 
In re, Adair’s Patent (2), referred to. 


Messrs. K. M. Munshi and Purshottam 
Tricumdas, for the Petitioner, 
Messrs. M. C. Setalvad and N. H. Bhag- 
vati, for the Objectors Noe. 1 and 2. 
- dudgment.—In this matter the peti- 
i tioners applied for an extension of Indian 
Patent No. 3294 by a petition dated January 
- 10, 1934, and addressed to the Governor- Gen- 
ral in Council. Under the rules framed by the 
Govenor-General in Council, in pursuance 
of the powers given under s8. 77, Patents 
and Designs Act {II of 1911), the petition 
was lodged with the Controller and was 
duly notified. Thé objectors now appearing 
filed their objections before the Controller 
as provided inr. 25. Thereafter the matter 
was forwarded to the Governor-General in 
Council for decision. Having regard to thein- 
quiry involved in the matter,ander the tower 
given by 8.15 of the Act, the Governor- 
General in Council has referred the matter 
to the High Court for decision. It is alleged 
that the papers having reached the Pro- 
thonotary’s Office,the Prothonotary sent for 
the petitioners’ attorney and after a discus- 
-sion advised him to file a petition in the 
form petitions are ordinarily filed in the 
High Court. Following that advice the 
. petitioners filed another petition address- 
‘ed to the Honourable the Chief Justice 
and other Judges of the Court on February 


-14, 1934. That petition has been marked 


Miscellaneous No. 12 of 1934. It was 
presented to the Judge in Chambers and the 
‘ usual order for notices to be issued and fix- 
` ing the hearing on March 5, 1934, was made. 
-On the service of those notices the three 
“objectors filed fresh affidavits in which, 
‘besides the grounds mentioned in their 
objections filed before the Con- 
. troller, they have contended that 
‘the petition must fail inter alia because 
the petitioners had failed to make a full 
and free discovery of all material facis and 
. also failed to show the profits made by the 
inventor not only by reason of the invention 
being registered in India but by reason of 
exploiting the invention in other parts of 
: the world where it is admittedly registered, 
It ispointed out by the learned Counsel 
' appearing on behalf of the petitioners that 
| tha procedure of filing a second petition is 
: misconceived because under s, 15 of the 


- the Contrelier are exhaustive. 


- T. 25 (10) of the Rules, 


Act it isthe petition originally submitted 
to the Governor-General in Council, and 
referred tothe High Court for its decision, 
which the High Court should dispose of. 
In my opinion that submission is correct. 
It is next urged on behalf of the peti- 
tioners that under the cireumstances the 
objectors are not entitled to file any further 
grounds of objection and by reason of r. 25 
(10) the grounds of objection filed before 
Tt is urged 
that underr. 25 (12) the Controller alone 
had the power to give an extension of time 
or permit further objections to be filed. 


-lt is contended that once the proceedings 


are closed before ihe Controller and the 
papers forwarded to the Governor-General 
in Council, the objectors have no right to 
raise any fresh contentions. It is further 
argued that even when the petition is re- 
ferred by the Governor-General in Council 
to the High Oourt; the powers of the High 
Court, under the circumstances, are neces- 
sarily limited and the objectors have no 
right to add to their original objections. 
For this contention reliance is placed on 
This is the first case 
which has been referred to this 
Court under the Act and under 
the circumstances there is obviously no 
precedent on the point. The reason for 
referring the petition to the High Court 
appears to be that the matter involves tak- 
ing of evidence and determination of 
questions of fact and which requires a 
judicial decision. Section 15 (4) of the Act 
provides that if the petition be referred 
to the High Court, the patentee and the 
objectors shall be made parties to the pro- 
ceeding .and the Controller shall be entitled 
to appear and be heard. It therefore 
appears that on a reference io the High 
Court by the Governor-General in Council 
the matter ceases to be merely adminis- 
trative and becomes a judicial proceeding; 
the parties to the proceeding being the 
patentee on the one hand and the objectors 
on the other and the Controller has also 
the right of audience. In the High Court 


-Rules no procedure is separately prescribed 


for the hearing of such a petition, and in the 
absence of such provision, I think, the 
ordinary rules of procedure followed by the 
High Court, devoid of its technicalities, 
should be adopted so far as the same are 
applicable to the particular case. In con- 
sidering therefore whether the objector 
should be allowed to bring in further 
grounds of objections, it is necessary to ins 
quire what materiais the Court is entitled to 
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consider for its decision. The decisions in 
-In re Bower-Barff Patent (1) and In ve 
Adair's Patent (2) suggest that when an 
extension of a. patent is asked for, it would 
be legitimate for the Court to inquire what 
profits the inventor had made since its 
registration, and that inquiry may not be 
limited to what the inventor earned in his 
country but might include profits made by 
him in all countries where the invention was 

registered or exploited. 
It further appears that in such cases the 
Court insists on a full disclosure of the 
profits made by the inventor or his assignees, 
and when the Court believes that there 
has not been a full or bona fide disclosure, 
the Court may summarily reject the appli- 
-Cation. From the rules of the Supreme 
Court in England it appears that petitions 
‘for extension are there heard by the Court 
and the procedure is ihe same as the pro- 
-cedure of the Court in its ordinary jurisdic- 
tion. Under the Indian law it appears that 
a part of the work in connection with the ex- 
.tension of patents is delegated to the Con- 
troller and the ultimate decision rests with 
the Governor-General in Council or, in the 
event of a reference to the High Court, with 
the High Oourt. Rule 25 framed under 
the Act makes the Controller the authority 
to receive the petitions, objections, replies 
‘to objections and to prepare the materials 
for forwarding the same to the Governor- 
‘General in Council in the first instance. 
_Even when the decision is pending before 
the Governor-General in Council, I do not 
think if an objector, after knowing that the 
papers had been forwarded by the Control- 
ler to the Governor-General in Council, 
desired to add tothe grounds of objection 
already raised, the same would be sum- 
marily rejected on the ground that the 
Governor-General in Council had no 
jurisdiction to receive any guch further 
ground of objection without the same being 
forwarded through the Controller. Be that 
as it may, I think that once the petition 
is referred to the High Court under the Act 
and the petition becomesa judicial proceed- 
ing, it cannot be successfully contended 
that the High Court has no jurisdiction to 
allow any objector to add further grotinds 
to his objection, which were not put before 
the Controller, even though according to 
what one might describe generally as 
justice, equity and good conscience, the 
same should be properly considered. Under 
s. 15 (5) it is the duty of the Court to 

(1) (1895) A C 675, 
- (2) (1831) 6 A O 176, — > 
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inquire into the profits made by the patentee 
and into all the circumstances of the case. 
I think, apart from any specific objection 
raised by an objector, it will beopen to 
anobjector to point out to the Oourt that 
the petition did not disclose the materials 
which the applicant was bound to disclose. 
The objectore would thus be entitled to 
point that out to the Court in this proceeding 
without raising a specific objection, In 
my opinion, therefore, even if it was neces- 
to have an objection in writing 
from the objectors, the Court has jurisdiction 


-to allow them to file such fresh objection 


provided this could be done according to 
the law relating to amendment of plead- 


-ings. 


Jn the present case, I think the further 
objections contained in the affidavits filed on 
behalf of the objectors should be inquired 
into. The petitioners are nob taken by 
surprise because those affidavits were filed 
so far back as March 17, 1934, 2. e., soon 
after the notices were served on the objec» 
tors, Even if the second petition filed by 
the petitioners be considered as not filed 
and if the Court proceeded to hear the 
petition referred to it by the Gcvernor- 
General in Council, I would give the 
objectors leave’ to amend their objections 
and add tothe same the grounds contained in 
the affidavits filed by them in March 1934, 
‘The objectors are given leave to utilise 
those affidavits in support of their further 
grounds of objection to oppose the petition 
which is referred to the High Court, 

x. . Order accordingly. 


a J 


CALCUTTA HIGH COURT 
Special Bench 
Death Reference No. 9 


an 
Appeals Nos. 227 to 233 of 1934 
August 30, 193t 
COSTELLO, BARTLEY AND HENDERSON, Jd, _ 
EMPEROR—Prosgcutcor 
versus: 
NIRMAL JIBAN GHOSE 4ND oraurs— 

ACOUSED 
Evidence Act (I of 1872), ss 114 illus, (b), 183— 
Approver—Corroboration required—Nature of— 
Conviction on uncorroborated evidence if proper— 
Duty of Court—Criminal trial—Hvidence, that ac- 
cused are members of criminal, conspiracy —Suffi- 
ciency of corroborative evidence, if material—Alibi— 
Evidence to prove alibi—Witness to be called by 
accused—Testing of such evidence by cross-examina- 
tion by Crown—Necessity of./ ; 
An accused psraon can legally be convicted upon 
tlie uncorroborated evidence of an approver ; whex 
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ther an accused person should or should not be 
convicted upon such evidence is left tothe pru- 
dence and good sense of the tribunal after consider- 
ing all the circumstances of the case: prima facie 
the evidence ofan approver, being tainted evidence, 
is unworthy of credit unless it is corroborated in 
some material particular tending to show that the 
accused committed the offence with which he is 
charged ; it is for the Oourt to determine in the 
particular circumstances of each case whether the 
“matter before it, tending to corroborate the 
evidence of the approver (which may or may not be 
evidence strictly so-called and as defined in the Evi- 
dence Act) is worthy of evidence, and is sufficiently 
reliable to betreated as credence against the accused, 
and acted upon; the evidence ofan approver may 
be corroborated by the evidence of another appro- 
ver, or by the confession of a person who is being 
‘tried jointly with the accused for the same offence 
‘implicating both himself-and the accused ; itis the 
duty of the Court to scrutinize with care such cor- 
roboration as that mentioned above but whether 
it is to be treated as evidence againstthe accused or 
not is to be determined by the Oourt having regard 
to the circumstances of the case, Aung Hla v. 
Emperor (3), followed. [p. 391, col. 1.] . 

The question of what are the circumstances in 
which corroboration is required and the question of 
the amount of such corroboration are immaterial 
where there is independent evidence which, if be- 
lieved, leaves no doubt that all the accused were 
members of the criminal conspiracy with which they 
are charged. fibid.] 

Witnesses to establish anything in the nature of 
an alibi ought to be called by the accused person 
who takes that line of defence. Unless evidence of 
that character is tested by crogs-examination on be- 
half of the Orown, it is very difficult for anyone to 
oy what value should be attached to it. [p. 324, col. 


Messrs. A. K. Roy and J. K. Mukerji, for 
the: Crown. i 

Messrs. H. D. Bose, B. Basu, Sarat 
Chandra Jana, Santosh Kumar Basu, Benoy 
Krishna Mukerji, Suroj Kumar Maity, 
Narendra Kumar Basu, Manindra Nath 
Mukherji, N. `C. Sen, Basant Kumar 
Mukerji, Bholanath Roy and Hira Lal 
Ganguli, for the Accused. A 

Costello, J.—By a Government of Bengal 
Notification dated December 15, 1933, a 
Special Tribunal was appointed by the 
Governor-in-Council under the provisions 
of sub ss. (1) and (2) of s. 4, Bengal Criminal 
Law Amendment Act, 1925, for the trial 
under that Act of thirteen persons who 
were accused of offences specified in 
Sch. I of the Act. The acéused persons 
were the following : 1. Nirmal Jiban Ghose; 
2. Kamakbya Charan Ghosh: 3. Brojo- 
kishore Chakravarty ; 4. Ram Krishna Roy; 
5. Sonatan Roy; 6. Nanda Dulal Singh; 
7. Sukumar Sen Gupta; &. Bijoy Kri- 
shna Ghose; 9. Purnananda Sanyal; 10. 
Manindra Nath Choudhury; 11. Saroj 
Ranjan -Das Kanungo; 12. Santi Gopal 
Ben and 13. Sailesh Ohandra Ghose. 
When the trial of the .. case began, the 


EuPsRoR’y. NIRMAL JIBAN GHOSE (CAT..) 


157 10 
Commissionere were informed by the 
Publie Prosecutor that one of the ac- 
cused persons, namely Santi Gopal Sen, 
was absconding and could not be produced 
before the Tribunal. At the same time 
on an application made on behalf of the 
Crown the Commissioners tendered a 
pardon on ihe terms and conditions 
imposed by s. 8, Bengal Oriminal Law 
Amendment Act, 1925, to the accused 
Sailesh Chandra Ghosh, namely on the 
condition of his making a full and true 
disclosure of the whole circumstances 
within his knowledge relative to the 
offence and to every other person con- 
cerned whether as principal or abettor in 
the commission thereof. He accepted this 
condition of pardon and was made an ap- 
prover in the case. The Commissioners 
then proceeded to the trial of the other 
eleven accused persons. ; 

The persons tried by the Commis- 

sioners were charged with the commisson 
-of an offence. under s. 120-B, Indian Penal 
-Code, read with s, 302, Indian Penal Code. 
The specific charge against them was that 
between March 2, 1931, and September 2, 
1933, at Rajardighi Abash, Gope, Kedan 
Babu’s house, Sukumar Sen Gupta’s house, 
Golekua Chak, Old Jail, College Ground, 
Police Ground and other places in or about 
the town of Midnapur and Kharagpore 
within the District of Midnapur, Calcutta 
and other places in Bengal, they along 
with Anath Panja, Mrigendra Dutta, 
SantiGopal Sen, Sailesh Chandra Ghose, 
Bimal Das Gupta, Jyoti Jiban Ghosh, 
Parimal Roy, Phani Das, Pravangshu Pal, 
Prodyot Bhattacharjee and others, were 
parties {o a criminal conspiracy, the 
object of which was to commit murder 
of District Magistrates and other high 
Government officials of the District of 
of Midnapur, and in pursuance of the 
said conspiracy, Mr. Burge, the late 
Magistrate of that District, was murdered 
on September 2, 1933. 

All the accused persons were defended 
by Counsel and the matter was gone into 
in great detail, and as far as we can see 
the Commissioners took into consideration 
all the arguments advanced on behalf of 
the accused. In the result the findings of 
the Tribunal were that the following ac- 
cused persons, namely Nirmal Jiban Ghosb, 
Kamakhya Oharan Ghosh, — Brojokishore 
Chakravarty, Ram Krishna Roy, Sonatan 
Roy, Nanda Dulel Singh, Sukumar Sen 
Gupta, were guilty ofthe offence of crimi- 
nal conspiracy to commit murder punish- 
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able under s. 120-B read with s. 302, 
Indian Penal Code, The rest of the accused, 
namely Bijoy Krishna Ghose, Purnananda 
Sanyal, Manindra Nath Ohoudhury and 
Saroj Ranjan Das Kanunga were found 
not guilty of the offence charged against 
them. They were acquitted and set at 
liberty. The Commissioner stated that 
they gave their very anxious considera- 
tion to the question of sentence. They 
said that they could conceive of the cir- 
cumstances in which a young manmight 
join a terrorist organization which had 
murder for its object, join in wild talk 
and even take part in plans for the pro- 
jected murder without fully facing the 
fact that action would really be taken 
to carry out that murder. They then 
said : 

“In the case before ua, where two previous Dis- 
trict Magistrates had already been murdered, no 
possible ground could exist for any youth who 
joined in the conspiracy to fail to be aware that 
it was a conspiracy in deadly earnest. The evidence 
shows that the accused persons Brojo Kishore 
Chakravarty, Nirmal Jiban Ghosh and Ram Krishna 
Roy had already joined the party before the 
murder of Mr. Douglas, It shows that after the 
murder of Mr. Douglas, Brojo Kishore became the 
leader of the party and that he throughout took 
a directing part in arranging the murder of Mr. 
Burge. The evidence shows, moreover, that both 
Nirmal and Ram Krishna were active in pursuing 
the object of the conspiracy and that they both 
took a leading part in all the activities of the 
conspirators, We are aware that Nirmal’s intimacy 
with the approver seems to throw the activities of 
Nirmal into disproportionate prominence, But even 
making allowance for that fact, it is clear that 
Nirmal was one of the most enthusiastic and active 
members of the conspiracy.” , 

The Commissioners then said tbat they 
have taken into consideration in their 
favour the extreme youth of these three 
boys as well as the insidious propaganda 
by which their minds were slowly poiscn- 
ed: 

“Wo feel, however, that these circumstances cannot 
weigh against the deadly object of their activities 
which were carried on and indeed carried on with 
greater vigour even after at least one District 
Magistrate had been murdered during their member- 
ship of the party. In these circumstances we feel 
that we should be doing less than our duty in 
awarding any other punishment than the maximum 
which the law allows”. 

The sentence of the Tribunal, accord- 
ingly, was that Nirmal Jiban Ghosh, 
Brojokishore Chakravarty and Ram Krishna 
Roy should be hanged by the neck until 
they be dead. As regards the other four 
accused Kamakhya Charan Ghosh, Sonatan 
Roy, Nanda Dulal Singh and Sukumar 
Sen Gupta, the Commissioners considered 
that their activities in pursuance of the 
conspiracy were a little less’ pronounced 


EMPEROR V. NIRMAL JIvaN GuosE (CAL) 


389 
extreme penalty. 
exacted. They 
them to suffer 


and in their case the 
of the law need not be 
accordingly sentenced 
transportation for life. All the convicted 
persons have appealel against their con- 
victions and the sentences passed upon 
them. The matter comes in pursuance of 
appeals on the part of all the convicted 
persons and by way of a reference under 
s.3 (2), Bengal Oriminal Law Amendment 
(Supplementary) Act of 1925 for confirma- 
tion of the sentences of death which were 
passed by the Commissioners. We have, 
therefore, imposed upon us the respon- 
sible duty of deciding first of all whe- 
ther the convictions of. all or any of the 
appellants were justified by the evidence 
adduced before the Tribunal and, secondly, 
whether the three sentences of death or 
any of them ought to be confirmed. 

The case for the prosecution as put for- 
ward at the trial has been set out by the 
learned Commissioners in the opening 
paragraph of their very lengthy and 
detailed judgment and we do not think 
it necessary to recapitulate the events 
and the incidents which, as the prosecu- 
tion said, demonstrate that all the ap- 
pellants were active participators in the 
conspiracy charged against them. As 
already stated oneof the persons origi- 
nally accused, was tendered a pardon. 
upon the condition of his making a full 
and true disclosure of all the facts in 
connection with the conspiracy and its 


object. That person is Sailesh Chandra 
Ghose. He gave evidence before the 
Oommissioners and a large number of 


other witnesses gave evidence on behalf 
of the Crown not only for the purpose of 
corroborating the evidence given by 
Sailesh as the approver in the case but 
for the purpose of furnishing independent 
and extraneous testimony to establish the 
existence af the criminal conspiracy 
described in the charge and in addition 
the complicity init of the accused persons. 
We shall later on deal in detail with the’ 
evidence adduced before Commissioners, 
But before so doing we think it desirable’ 
to make some observations of a general 
character. At the outset we would say 
that as itisno doubt the fact that the 
Crown relied to avery large extent on the 
evidence given by the approver, one of the 
most important points before the Commis- 
sioners, and.a point to which we have to 
direct our attention with great care, was 
the question whether the evidence of the 
approver had been sufficiently and satıs 
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factorily corroborated by the evidence 
given by other witnesses. We can state 
with confidence that it seems clear and 
certain beyond all controversy that the 
learned Commissioners in arriving at their 
decision and in dealing with the case 
throughout had well in mind the importance 
and the desirability and, indeed, the 
necessity for corroboration of the approver's 
story. That this wasso appears from the 
Commissioners own statement in their 
judgment (at page 171) in which they said: 
“We have been constantly mindful of the position 
in which the approver stands. The approver has 
given his evidence in the hope of pardon and we 
are aware that he is under the temptation to 
depose in accordance with what he may have 
thought to be to his own advantage. We have no 
reason to suppose that he has deposed by reason of 
repentance for his own past activities or that his 
motives are anything but motives of self-interest. 
We have received his evidence with great caution 
and have scrutinized it with all the care of which 


we-are capable. Bearing all those considerations in - 


mind we are nevertheless of opinion that he has 
deposed with substantial truth.” 

In this connection we were referred by 
the learned Advocate-General to the 
decision of this Court in Madhu Sudan Sen 
Gupta v. Emperor (1) where it was held 
that 

“In a Jury trial, the Judge must tell the jury that 
they may,if they choose, convict on the evidence 
of anaccomplice alone, but that it is dangerous 
to act upon such evidence unless there is corrobora- 
tive evidence implicating the accused. If such 


warning be given, but the jury nevertheless convict ' 


solely on the evidence of an accomplice, the convic- 
tion will not generally be set aside: but if such 
warning be not given, the conviction will be 
quashed. Similarly, a Judge sitting without a 
jury must bear the same considerations in mind. 
If they be not present to his mindand if there be 
no sufficient corroborative evidence, the conviction 
will be set aside.” 


Therefore, if a Judge sitting without a 
jury bears in mind the same considera- 
tions with regard to corroboration of the 
evidence ofan accomplice as he’ would be 
bound to put before the jury, were he 
sitting witha jury, then if those considera- 
tions are present in his mind, it is really 
a matter for him to decide whether or not 
there is sufficient corroborative evidence. 
The learned Advocate-General argued in 
the present case that the question of how 
far the Tribunal could have acted on 
uncorroborated testimony or the degree 
of corroboration required, was really a 
matter to be left to the good sense and 
prudence of the Commissioners themselves, 
He. urged that .the Commissioners who 
constituted the Tribunal at Midnapur and 


(1) 870 WN 934: 147 Ind. Oas. 1172: A I R 1934 
Cal. 114; (1984) Or, Cas, 165; 35 Cr. LJ 551;6 R O 
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whose decision we are now reviewing, did 
fully appreciate what was required of 
them concerning the question of cor- 
roborative evidence and ashe put it, they 
did not in any sense misdirect themselves 
upon this point, The learned Advocate- 
General further said that if bearing in 
mind for their own guidance, the kind of 
warning which a Judge would have to 
give to a jury, they came to a particular 
conclusion then they were quite within 
their rights in coming to that conclusion. 
With that proposition we entirely agree, 
but inasmuch as the whole case was before 
us for determination both as regards the 
facts as wellas the law, this point is really 
of little more than of academic interest. 
The learned Commissioners, if anything, 
were over-cautious, They went so far as to 
say: ; 
othe law is well settled that the evidence of an 
approver should not be acted upon unless corro- 
borated on material particulars not only against 
Persons who are charged but with regard to the 
participation of each individual accused in the 
Commission of that offence. The law does not 
require that the approver should be corroborated 
on all particulars, for in that case the evidence 
of the approver would be entirely superfluous. 
What the law requires is corroboration on 
material particulars. The nature and extent of the 
corroboration that should be required must be 
determined to a certain extent by the nature and the 
circumstances of each individual case.” en 
No doubt as a broad proposition it is 
correct to say, as was reiterated in the case 
abovementioned, that in spite of s, 133, 
Evidence Act, the rule of practice that an 
accused person ought not to be convicted 
on the uncorroborated testimony of an 
accomplice has become virtually equivalent 
toarule of law. But, the proposition is 
subject to various qualifications, and we do 
not assent to the proposition that in no 
circumstances can the evidence of an 
accomplice corroborate the evidence of 
another as suggested in the recent case, 
Hafijuddi v. Emperor- (2). We are of 
opinion that the legal position as regards 
the evidence of an accomplice or an 
approver as deduced from the relevant 
sections of the Evidence Act and the 
English and Indian judicial decisions is 
comprehensively summarised by Sir Arthur 
Page, O. J. of Burma in Aung Ala v. 
Emperor (3) at page 427*, where after 


(2) 380 W N777;151 Ind. Cas. 46; A IR 1934 
Cal. 678; (1934) Cr. Cas. 1045; 35 Cr, LJ 1367;7 R 
O 136 (S B). ; 

(3) 9 R 404; 135 Ind. Cas. €49; A IR 1931 Rang. 
235; (1931) Or, Oas. 875; 33 Cr. L J 205; Ind. Rul. 
(1932) Rang. 65. 

“*Page of 9 R,—[Fa.] 
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quoting sections of the Evidence Act, and 
after having considered a large number of 
authorities he stated: 

“We are of opinion that the effect of these sections 
which are to te read together, is (I) that an 
accused person can legally be convicted upon the 
uncorrohorated evidence of an approver; (2) that 
whether an accused person should or should not 
be convicted upon such evidence is left to the 
prudence and good sense of the Tribunal after 
considering all the circumstances of the case: (3) 
that prima facie the evidence of an approver, being 
tainted evidence, is unworthy of credit unless, it is 
corroborated in some material particular tending to 
show that the accused committed the offence with 
which he is charged; (4) that it is for the Court 
to determine in the particular circumstances of each 
case whether the “matter” before it, tending to 
corroborate the evidenceof the approver (which may 
or may not be evidence strictly so-called and as 
defined in the Evidence Act) is worthy of credence, 
and is sufficiently reliable to be treated as evidence 
against the accused and acted upon; (5) that the 
evidence of an approver may be corroborated by 
the evidence of another approver, or by the confes- 
sion of a person who is being tried jointly with the 
accused for the same offence implicating both 
himself and the accused; (6) that it is the duty of the 
Court to scrutinize with care such corroboration 
as‘that mentionedin (5) but that whetherit is to 
betreated as evidence against the accused or not 
is to be determined by the Court having regard to the 
circumstances of the case.” : 

We entirely agree with these propositions 
and respectfully adopt them as constituting 
a correct enunciation of the law. The 
question of what are the circumstances in 
which corroboration is required and the 
question of the amount of such corrobora- 
tion are,in the present instance, largely 
matters which are on the whole purely 
academic, as the independent evidence, if 
believed, leaves no doubt whatever that 
all the appellants were members of the 
conspiracy. The learned Commissioners 
rightly had before them the criterion to be 
applied by them as appears from the 
passage intheir judgment (at page 167) 
where they said: 

“The nature and extent of the corroboration that 
should be required must be determined to a certain 
extent by the nature and the circumstances of each - 
individual case, The question that the Court is 
called upon to decide is whether having regard to 
the evidence of the approver and other evidence 
in the case, that is to say whether in taking a 
judicial view of the whole evidence it can be said 
that theapprover's evidence has been so corroborat- 
ed that on the whole it is safe to act upon his 
evidence. The points on which and the extent to 
which the approver’s evidence has been corroborated 
are, we think, apparent from the review of the evidence 
which we have already made.” 


Having indicated the points on which they 
considered there was corroboration, they 
stated their conclusions in this form 
(page 172): 

“We should, however, not have been prepared to 
actupon his evidence unless we were satisfied that | 
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it had been sufficiently corroborated in material , 
particulars and we now declare that we are-of - 
opinion that his evidence has received ` sufficient’ 
‘corroboration so far asthe general story of conspiracy. 
is concerned.” 


The appeal was argued before us on` 


behalf of the accused in great detail and” 
at considerable length for the hearing - 


extended to a period of noless than 11 days.. . 


‘The learned Counsel who appeared for the 


accused subjected the evidence and the’ ` 


observations of the learned Commissioners 


to the most minute and detailed examina- - 


tion and criticism. We were taken through 
the evidence by one or other of the learned 
Counsel from end to end not only once, but 
as regards someof the evidence, several 
times. The whole of the testimony given 
before the learned Commissioners was 


examined microscopically and meticulously E 


with the result, however, that this process 
of sifting the evidence only 
throw into high relief the undoubted truth 


served to 


of the prosecution story. We have since’. 


the hearing of the appeal, 
examined the evidence for ourselves ` 
and reconsidered all the arguments put 
‘forward by learned Counsel on behalf 
‘of the appellants and in the result, we 
can only say that the more we looked 
into the evidence and the more we consi- 


‘dered the arguments put forward on behalf _, 


of the appellants, the more solid and the 
more substantial and indeed, unassailable 
became the case for the prosecution, After 
very careful examination of the case and 


once more.” 


r 


, 


consideration of all the arguments put for- | 


ward, we are definitely of opinion that the 
learned Commissioners were quite justified 
‘in coming to the conclusion and indeed ' 
they could have come fo no other conclu- ' 
sion that the evidence of the approver was ' 
-in every way sufficiently and satisfactorily 
corroborated. Moreover in the present case 
the question of corroboration of the appro- . 
ver's evidence assumes less importance 
than in other circumstances it might have `’ 
done because as we have already abserved, 
apart from the evidence of the approver, 
the facts proved by the other witnesses 
established beyond all question that there ` 
was a conspiracy as alleged by the pro- 
secution and that all the appellants were 
active participants in that conspiracy. 
Mr. N.C. Sen who appeared on behalf 
of three of the appellants, namely, Kama- 
khya Charan Ghosh, Nanda Dulal Singh 
and Sukumar Sen Gupta, strenuously put ` 
forward on their behalf the contention, 
that the approver was an entirely false 
witness and that even if there was a cong.’ 
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piracy, the evidence given by the approver 
with regard to it was sloley the result of 
“tutoring” on the part of the Police. We 
have considered with care all Mr. Sen's 
suggestions and comments on the evidence 
and we now proceed to discuss them. One 
of Mr. N. O. Sen’s arguments was that in- 
asmuch asthe names of certain persons who 
were mentioned by the approver in his con- 
fession as being amongst the conspirators 
were omitted altogether from theevidence 
given by the approver in the witness-box, 
the inference is that the approver had deli- 
berately made the omission at the nefarious 
instigation of the Police because it was 
intended by the prosecution to call these 
same persons as witnesses at the trial. 
The learned Commissioners evidently had 
before them a similar argument at the 
trial andthey seem to have allowed them- 
selves to be misled by it because it appears 
that they thought fit to accept this conten- 
tion inthat they took the view, as appears 
oe passage in their judgment (p, 150) 
that i 
“The fact that he did omit the names in examina- 
tion-in-chief -rather suggests to our mind that the 
approver had accepted a hint from the prosecution not 
to bring the names of those persons into his evidence 
unless questioned on the point, and to this extent we 
are bound to hold that the approver, in our view, ac- 
cepted tutoring from the prosecution side,” 
We may observe in passing, however, that 
the learned Commissioner also said that 
-“this circumstance however in no way 
indicates that the approver has deposed in 
respect of the matter.” We find it difficult 
to understand howit could have been ima- 
gined that any advantage would 
accrue to the prosecution from any 
such manoeuvre seeing that it would afford 
an obvious means of discrediting their 
principal witness. The opinion arrived at 
by the Commissioners was however based 
upon an erroneous view of the real facts: 
for unless it could be shown that all the 
witness in question were mentioned in the 
confession and that all the persons whose 
names were omitted were examined as wit- 
nesses, the whole basis of this somewhat 
curious argument completely disappears. 
The witnesses in question are Gouranga 
Mohan Boy (18), Jitendra Mohan Hazra (25) 
Jagadish Chandra Chandra (31) and Pari- 
mal De (39). Of these four witnesses the 
approver in his examination-in-chief did in 
fact mention Gourang Mohan Roy and 
Parimal De. It seems that the learned 
Commissioners must have confused the name 
of Gouranga Roy with that of Gouranga Das 
and the same name of Parimal De with 
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thatof Parimal Roy (p. 2(3). Incidentally 
it may te observed that this would appear 
to be an explanation of the otherwise ap- 
parently meaningless re-examination of 
Gouranga Roy who was solemnly asked 
whether his -name was Gouranga Roy. 
Moreover, the approver in_ his cross- 
examination actually mentioned the name 
of Jitendra Hazra explaining that he had 
previously omitted his name by mistake. 
He, moreover, in his cross-examination 
mentions the name of Jagadish Chandra 
Chandra. Obviously, he would have been 
careful not to have made. any mention of 
these persons even in cross-examination if 
he had succumbed to any form of tutoring 
with the object in view suggested by Mr. 
N. C. Sen. Of all the four persons the only 
one mentioned in the confession is Jaga- 
dish. The other person mentioned in the 
approver's confession and referred to in the 
argument is one Abdul Fazle and he was 
neither a witness nor is he in the confession 
specifically mentioned as a conspirator. 
The result is that none of Mr, Sen’s premises 
have any existence and this argument fails 
accordingly. 

Mr. Sen's next argument was based upon 
the not uncommon suggestion that the 
approver was induced to makea false and 
“tutored” statement by improper means 
employed for the purpose by the Police. 
(His Lordship examined the evidence and 
holding that it was nota result of tutoring 
proceéded). No serious attempt was made 
to dispute the approvers testimony 
that there was a conspiracy and his state- 
ment is confirmed by circumstances alto- 
gether apart from the actual evidence given 
by the approver. The basic feature of the 
whole case—one which cannot be controvert- 
ed—isthat three District Magistrates of 
Midnapur were in succession foully 
assassinated. Prodyot Bhattacharjee who 
was hanged forthe murder of Mr. Douglas 
belonged to the student class and so did the 
assassins of Mr. Burge. In Prodyot’s 
pocket was found a paper showing that he 
committed the murder from no motive of 
any personal animosity against Mr. 
Douglas and it has never been suggested 
that Anath Panja or Mrigendra Dutta who 
killed Mr. Burge had any private animosity 
against him. The truthof the approver's 
story that there was a conspiracy is also 
proved by the fact that some of the cartridges 
and bullets found at places where the 
approver says revolver practice took place, 
are proved to have ‘been fired from the 
identical revolver used by one of the 
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assassins cf Mr. Burge. The learned 
Commissionerscame to the conclusion that 
the evidence regarding the three murders 
left not the slightest doubt in their minds 
that all the three murders were connected 
and were the acts of one party. They 
further said that they were.satisfied that 
this party was a continuing one. Wehave 
no doubt whatever that the Commissioners 
were entirely right in coming tothe 
conclusion that in the main and on all 
material points the evidence given by 
the approver was true. In this connection 
they said: , 

“We have to remember that the approver has 
told a long story covering a very large number of 
points and that he has stated it with a considerable 
wealth of detail, He was in the witness-box for 
about a week and was subjected to searching cross- 
examination by experienced lawyers for upwards of 
four days. Itis difficult to think that a boy of his 
age could have stood the test if the story he told was 
in the main atutored one. Jn such a case we think 
he would have been likely to break down under cross- 
examination, but on the contrary he, on the whole, 
stood the cross-examination well.” 


In our opinion it must be manifest that 
once the theory of tutoring is rejected there 
would then be no reason at all why the 
approver should have falsely implicated 
any one of the accused persons. No grudge 
or ill-will on the part of the approver to- 
wards any one of the accused was proved. 
Vague suggestions of the approver seeking 
to'wreak vengeance by reason of some real 
or fancied grievance were, it is true, put 
forward. on behalf of Nanda Dulal Singh 
and on behalf of Sonatan Roy, both of them 
based on allegations founded solely upon 
their own statements before the Tribunal 
but on no other evidence whatever. Nothing 
of the kind had been suggested in the 
course of the cross-examination on behalf 
of these two accused persons, respectively, 
or during the course of the case for the 
prosecution and it was only after all the 
evidence on behalf of the presecution had 
been given that they were put forward. 
The learned Advocate-General rightly 
argued that the suggestions were trivial and 
in any event inadequate. The learned 
Commissioners with regard to Nanda Dulal’s 
complaint said: 

“The allegation that Monmohan (father of Nanda 
Dulal) refused to lend money because Nanda told 
him that Sailesh was a bad character is almost 
absurd.” 

It is clear that the learned Commissioners 
themselves thought that there was nothing 
whatever’ in Sailesh’s alleged grievance 
against Nanda Dulal. As regards Sonatan's 
allegations the learned Commissioners said: 

“Sonatan alleged in his written statement that the 
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approver was known to him from boyhood but as the 
approver took to evil ways Sonatan’s guardian ` 
stopped him from association with Sonatan and for- 
bade Sailesh to come to Sonatan's house and for that 
reason Sailesh bore a grudge against Sonatan and false- 
ly implicated him in the conspiracy. There is no eyi- 
dence in support of this allegation nor did any circum- 
stance transpire in cross-examination to support it. 
Having regard to the age of the approver, it also 
seems to us that the allegation is improbable,” 


[t is quite clear that the defence made 
no attempt to substantiate the theory 
that Sailesh was in any way actuated by 
ill-will towards any of the accused, 
Certainly no such ill-will was proved. (His: 
Lordship examined the evidence in detail 
in chronological order and proceeded.) 
We now come to the events of September 
1, 1933, the day before Mr. Burge was 
murdered. According to the evidence cf 
the approver on the afternoon of that day, 
Nirmal Jiban Ghosh, Sonatan Roy and 
himself went to Abash to see the“ Ind" 
ceremony. He says: “I had gone at 
about 4. Pp, m. and returned after dusk.” 
He also said that he read with his private 
tutor that night. In re-examination he 
said : i 

“Nirmal, Sonatan and I first went to Abash on 
cycles to see Ind ceremony sometime after 4 P. M. 
We left Abash at about 5 P, m. We then went to 
Amulya Dutt’s house about 19 minutes after, From 
amoan house we went to the meeting at Pachatgarh 
tank. 

That these three persons did 
Amnlya is confirmed by Amulya him- 
self. It is argued on behalf of the defence 
that there was nothing sinister in this 
inasmuch as it appears from the evidence 
of Amulya Krishna Dutt (14) that other 
boys also used to inquire whether Mr. 
Burge was playing. We are completely 
in the dark as to the reason which led 
them to make such inquiries. Of course 
if these two appellants thought that Mr. 
Burge was a good player and would be 
interested in watching him play, there would 
be nothing at all sinister in such an in- 
quiry. So far from attempting to establish 
any such explanation both these appellants 
deny that they made this inquiry at all. 
It is, therefore, quite clear that the reason 
given by the approver for it, is the true 
one, namely to ascertain whether Mr. Burge 
would be at the match in order that ar. 
rangements might be made for murdering 
him there, A special argument was put 
forward by Mr. N. K. Basu on behalf 
of Sonatan Roy to the effect that he 
cannot possibly have made this inquiry 
as it is impossible to make the various 
times fit in. In the first place Sonatan 
was attending a practical chemistry class 


go to 
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and Mr. Basu has contended that he could 
not possibly have left that class before 
about 10 minutes to 5. This argument 
is based upon the evidence of Durga 
Prasad Bhakat (53), a demonstrator in the 
Midnapur College. It is astonishing to 
find that this witness was called by the 
Crown at the request of the defence. It 
is obvious that witnesses to establish any- 
thing in the nature of an alibi ought to 
be called by the accused person who takes 
that line of defence. Unless evidence of 
that character is tested by cross-examina- 
tion on behalf of the Crown, it is very 
difficult for anyone to say what value 
should be attached to it. ; 

‘This witness stated that the practical 
period is divided into two portions of 
forty-five minutes each, The only import- 
ance of this evidence is its bearing on 
the statement of the approver that Sonatan 
accompanied him to Abash. It appears 
from the evidence of Jotish Chandra Roy 
(54), another demonstrator, that it was only 
after the murder of Mr. Burge that the 
Principal issued orders that the students 
should not be allowed to leave their classes 
before the period was over. We, therefore, 
gee no reason why we should reject the 
approver’s story with regard to Sonatan 
Roy merely because the practical class was 
going on at the time, It is to be noted 
that this argument was merely directed to 
show that the approver’s evidence with 
regard to the doings of Sonatan Roy that 
afternoon was untrue, but the excursion 
to Abash was on the face of it an innocent 
one having nothing whatever to do with 
the conspiracy and there is, therefore, no 
reason why the approver should have in- 
vented it. To establish the actual alibi 
reliance is placed on the evidence of Bejoy 
Krishna Dutt (20) who is also a student 
of the Midnapur College. In crcss-examina- 
tion he stated that on September 1, he 
“took out a procession” in order to collect 
money for the Flood Relief Fund and that 
Sonatan Roy was with him from the begin- 
ning to the end. Although he is not 
precise with regard to the actual time, it 
is unlikely that if Sonatan Roy was 
accompanying this procession he could 
have gone with the approver and Nirmal 
Jiban Ghosh to ses Amulya Datt and at- 
tended the meeting at Pachetgarh. It is 
altogether extraordinary that this wiiness 
cannot remember what anybody else did 
in connection with, this procession or whe 
else was present in it. But be that as 
it may, in re-examination this witness 
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could not be certain as to the date on 
which this procession went oub. There is 
no reason to doubt that ifin fact Sonatan 
was taking part in this procession, he 
could easily have called a large number 
of persons to prove it. We see no reason 
to doubt that the approver’s evidence with 


regard to Sonatan’s movements on that - 


afternoon is entirely true. 

We now pass to what is from many 
points of view the most important event 
prior’ tothe incidents in connection with 
the actual murder of Mr. Burge, that is 
tosay, the last meeting of the conspirators, 


namely, that which took place at the ghat, ` 


of the Pachetgarh Tank on the evening 
of September 1. The approver in his 
evidence in Court eaid that in the after- 
noon of September 1, he, Nirmal Jiban 
Ghosh and Sonatan Roy went to the house 
of Amulya Krishna Dutt to enquire whether 
Mr. Burge would play for the Town Club 
om the next day. The approver then went 


on to say that after ascertaining that Mr. | 


Burge would play for the Town Club the 
next day (i. e. on September 2), they and 
others met at the ghat of the tank which 
is close to the house of Anath. The ap- 


prover stated that at that meeting the i 


respective duties of the members of the 
party in connection with the murder of 


Mr. Burge were assigned and he gave ' 
a detailed account of the allocation of the , 


duties. Anath and Mrigen were to kill Mr. 
Burge; Santi Gopal Sen was to stand to the 


west of the field with a revolver to assist , 


Anath and Mrigen to escape; Brojokishore 
Chakravarty and 
were to give the signal to Anath and 
Mrigen for committing the murder; Nirmal 
Jiban Ghosh with a revolver was to be 
near the Mission School and Kamakhya 
Oharan Ghosh was to remain with a re- 
volver near the Collectorate ; Sonatan Roy 
was to stand with a dagger 
Diamond Ground and the approver himself 


Ram Krishna Roy . 


Aon «Re 


on the , 


was to remain with a dagger on the. 
College ground; Sukumar Sen Gupta and | 
Manindranath Nath Choudhury were to | 


destroy the books and 


correspondence . 


belonging to the party. Evidence to cor- 


roborate the approver was given by Gouri 
Dassi (22) and Bepin Behary Pramanik (29). 


Gouri Dassi (22) stated that at about 5 or - 
5-30 inthe afternoon of September.1, when ` 


she went to the ghat of the Pachetgarh 
Tank to wash her cloths, 
Anath, Mrigen, Brojokishore Ohakravarty 


she saw there 


and seven or eight others, in all ten or- 


twelve; some seated on the masonry : 
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benches on the ghat and some standing 
All of them were talking. Bepin Behari 
Pramanik (29) says that on that afternoon, 
while he was passing by the side of the 
Pachetghar tank just before sunset, he 
heard a voice from the direction of the 
ghat saying that the Magistrate must be 
finished on the playground and that the 
next day would be hislast. The voice he 
did not recognise. But he then heard 
another voice which he recognised to be 
that of Anath Panja saying, “Certainly”, 
and still another voice he recognised to 
be that of Mrigen Dutt saying “Take care”. 
When he rounded the wall and advanced 
to @ point from which the ghat was visible 
and came quite close he recognised Anath 
Panja, Mrigen Dutt, Brojokishore Chakra- 
varty and Ram Krishna Roy amongst five or 
six other boys at the ghat, 


At the trial the main criticism directed 
against the evidence of Gouri Dassi (22) 
was that at the identification parade held 
in the jail she could not identify Brojo- 
kishore Chakravarty although she stated 
that she had known him for about a 
year previously. The learned Commis- 
sioners commenting upon this said : 

“Tt appears that at the jail identification parade 
eight groups of persons were shown to the witnesses 
and that in each group there were about forty 
persons. Each of the groups consisted of thirty 
six outsiders, the same thirty-six outsiders together 
with four or five suspects. Gouri Dasiis a woman 
about fifty years of age. We are inclined not to 
attach great importance to her failure to identify 
Brojokishore at the identification parade in view 
of the large number of persons, really over three 
hundred in all, who were submitted toher inspec- 
tion and we are inclined to think that in an environ- 
ment which was strange to her (the parade was 
held inside the jail) she may not have examined 
carefully the persons paraded for her and was 
probably in a hurry to get out as early as possible 
from the parade,” 

A similar criticism was directed against 
Bepin Pramanik. namely that he could 
not identify Ram Krishna at the 
‘identification parade although he says 
he knew Ram Krishna from before both 
by sight and name. Similar criticisms 
have been urged before us and the 
tact that Gouri Dasi (22) did not pick 
out Brojokisho-e Chakravarty and the 
fact that Bepin Pramanik (29) did not 
identify Ram Krishana Roy have been 
made the basis of the suggestion that 
the evidence of these two witnesses with 
regard to the Pachetgarh meeting ought 
to be rejected. The learned Commission- 
ers point out that the Magistrate (Babu 


Kulada Ranjan Das Sarkar) who held — 
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the test identification parade said in his | 
evidence that : ; 
“The identification parade started at about - 
4 P. M, and was conducted hurriedly in order 
to. get it finished before dusk on account of : 
the existence of the Curfew Order in Mid- 
napur, and we are inclined to think that a` 
fair opportunity may nct have been 
to Gouri Dassi and Bepin Pramanik 
out the persons whom they 
know and we are not inclined to attach too 
much importance to their failure at the. 
identification parade.” à 
We ourselves do not attach any im- 
portance to the failure of these two | 
witnesses to pick out Brojokishore ` 
Chakravarty and Ram Krishana Roy, — 
having regard to the manner in which . 
the identification parade was conducted. ` 
In fact we are really surprised that - 
any witness identified anybody. The 
procedure adopted by the Magistrate was . 
this. The witnesses informed him that 
they had come to see if they could , 
identify any of the suspects confined in 
connection with the Burge murder case. 


to pick 


They were then taken to the various 
groups and if they picked out anyone © 
they were asked in what connection ` 


they identified him. We are completly 


in the dark as to what the witnesses 
meant or how they were supposed to 
know who were suspects confined in . 


connection with the Burge murder case. ` 
We do not know whether they thought 
they were asked to identify persons 
whom they suspected themselves or whom 
they thought or had been told by the Police . 
were such suspects. Tt is clear that no 
useful purpose whatever could be served 
by a test identification parade conduct- 
ed in this manner. The Magistrate 
ehould have started the proceedings by ` 
asking these witnesses whether they 
would be able to pick out any persons ` 
whom they had seen meeting together 
at the Pachetgarh Tank on the afternoon ` 
before the murder. If this had been 
done, there is no reason to 
that they would not have picked out ` 
these appellants. But even had they 
done so, no useful purpose would have 
been served. Bepin Pramanik (29). ` 
served as a clerk of the father of Ram 


Krishana Roy and he must have been 
previously well acquainted with Ram 
Krishna. Gouri Dassi knew Brojo- 
kishore Chakravarty by name. If these 
witnesses had picked out these men at 
the test identification, it -would in no 
wise have served to substantiate the 


truth of their evidence. The fact that - 


"F: 


offered . 


claimed to ‘ 


suppose ` 
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they did not do so in the circumstances 
in no way affects their credibility. 

No other criticism was made with 
regard to the evidence of these witnesses. 
The learned Commissioners said : 

“So far as the fact is concerned, these two 
persons saw a number of persons sitting at 
the ghat, and so far as their evidence bears 
on the subject of conversation of those boys, 
we find no reason from their testimony to 
disbelieve them”. 

We also find no reason whatsoever for 
not accepting the evidence of these two 
independent witnesses and this evidence 
clearly establishes that there was a 
meeting at Pachetgarh tank on the after- 
noon of September 1 at which the 
majority of the conspirators were present. 
Furthermore, it affords ample corrobora- 
tion of the approver’s story of the meeting. 
The approver stated that he himself, 
Nirmal Jiban Ghosh, Brojokishore Chakra- 
varty, Sonatan Roy, Kamakhya Charan 
Ghosh, Ram Krishna Roy, Anath Panja 
and Mrigendra Dutt were amongst those 
present. Ram Krishna Roy was asked to 
inform Santi Gopal Sen of the duty 
allotted to him and Nirmal Jiban Ghosh 
was asked to inform Nanda Dulal Singh. 
In passing, we may mention that Nanda 
Dulal was the only one of the appellants 
who at the trial attempted to set up 
anything like a substantial alibi. In 
answer to questions put to him under 
the provisions of s. 342, Criminal Pro- 
cedure Code, he said that he was not 
in Midnapur from the month of June to 


the month of September and in the 
written statement which he put in he 
stated that he was prosecuting his 


studies in Calcutta since July 1933 and 
residing there and not at Midnapur. 
He went on to say that as September 3 
was a Sunday and as the other students 
of the Medical School were - granted 
holidays on September 4, 5, 6 
and = 7, on account of the exami- 
nation of the irregular medical 
students, he came homeon 2nd September 
last. He, however, called no witness in 
support of that defence and as far as we 
can see, there is nothing whatever to 
show that he was not present and tak- 
ing part with the conspirators in Midna- 
pur on all the occasions when the 
approver and the other witnesses said 
that they had seen him there. 

We now come to the events of the 
day of the actual murder of Mr. Burge. 
On that day there was a football match 
on the Police ground between the Muham- 
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madan Football Olub and the Town 
Club in connection with the Corners (?) 
Shield Competition. Mr. Burge was to 
play for the Town Club. At about 
2 o'clock or shortly after Brojokishore 
Chakravarty was seen by the witness 
Gouri Dassi (22) paying money to Anath 
Panja. That corroborates the approver's 
statement that Brojokishore was not only 
the leader bul also the treasurer of the 
party and the suggestion of the prosecu- 
tion is that Brojokishore was providing 
Anath with means to assist him in mak- 
ing his escape after the projected murder 
and supporting himself while in hiding. 
At about 2 or 2-30 r. Įm., Nirmal and 
Anath were seen together near the Publie 
Library as appears from the evidence of 
Dhirendra Nath Nandi (33). The only 
criticism that was made on behalf of 
the appellants as regards this witness 
was that he was related to persons in 
publie positions and so amenable to 
Police influence. We need hardly say 
that we do not consider that this was 
any reason why he should falsely impli- 
cate Nirmal Jiban Ghose, or anybody 
else, At 4 P. m. Brojokishore Chakravar- 
ty, who sometime previously had attempt- 
ed to bring Jagadish Chandra Chandra 
into the party, spoke to Jagadish. He 
said that probably he (Brojokishore) 
would be arrested that day. At 4-30 
P. M. Anath Panja, Mrigendra Dutt, Santi 
Gopal Sen, and Nirmal Jiban Ghose were 
seen together at Golkuechak. 

It was noticed that Nirmal was smok- 
ing a cigarette. The evidence of the 
approver on this point is confirmed by 
that of Jitendra Mohan Hazra (25) At 
about the same time Ram Krishna Roy, 
Kamakhya Charan Ghosh, Sonatan Roy, 
Brojokishore Chakravarty and Bijoy 
Krishna Ghosh were seen together near 
the Collectorate going in the direction of 
the Police Lines. The evidence of the 
approver with regard to this is confirm- 
ed by that of Kishori Mohan Mal (21), 
He says that he saw these persons pass- 
ing by the road in front of the Sub- 
Divisional Officer’s Court towards the 
Police Lines. They stopped in front of 
the Sub-Divisional Officer's Court and 
talked together for some time. Kama- 
khya Charan Ghosh turned towards the 
south and the othera proceeded towards 


the Police Lines. At 5 pv. m. Anath 
Panja, Mrigendra Dutt, Nirmal Jibad 
Ghosh, Brojokishore Chakravarty and 


Ram Krishna Roy were seen in a group 
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near the Mission School, quite close to 
the Police Ground. Khairul Alam (17) 
said that he asked Nirmal if be would 
go to witness the match on the Police 
Ground. Nirmal said: “Go on, I am 
following.” Khairul Alam then walked 
to the Police Ground and took his stand 
on the southern line near the goal. At 
that time the players of the Muhammadan 
Football Club were kicking the ball 
about for practice near the southern goal, 
The match had not begun. Sometime 
after, Anath Panja, Mrigendra Dutt. Ram 
Krishna Roy and Brojokishore Chakra- 
varty arrived. Ram Krishna and Brojo- 
kishore stood on the south-east corner 
of the ground, Anath and Mrigen went 
on to the field and began to play. 
Sometime after came Nanda Dulal. He 
talked to Ram Krishna and Brojo- 
kishore and then went away. Then Mr. 
Burge came in a motor car. He alighted 
from his car and went on to the ground. 
At once Khairul heard sounds of “Khat 
Khat.” He could not say who was res- 
ponsible for the sounds. He heard the 
sounds. . 

The evidence of this witness taken in 
conjunction with what has gone before 


proves beyond all shadow of doubt 
whatevér that Nirmal Jiban Ghosh, 
Brojokishore Ohakravarty and Ram 


Krishna Roy along with Anath Panja 
and Mrigendra Dutt were implicated in 
the actual murder itself. It shows that 
Brojokishore Chakravarty, Ram Krishna 
Roy, Anath Panja and Mrigendra Dutt 
and then Nanda Dulal Singh were all 
on the Police Ground together immediate- 
ly before the murder; Nirmal Jiban 
Ghosh, according to the prosecution case, 
having stayed behind in order to take up 
the’ position assigned to him at the Pachet- 
garh meeting. At 5-10 P. m. Burge was 
killed. It appears from the evidence of 
Oaptain Linton (3), Mr. Smith (9) and 
Mr, Jones (10) that a revolver and a pistol 
were taken from the assassins. Anath 
was killed on the spot and Mrigen was 
wounded. He died the following day in 
the hospital. We have referred to the fact 
that bullets which had been fired from the 
revolver used by Anath Panja in killing 
Mr. Burge were found at places where the 
revolver practice had been carried out. 

Tt will be seen from the foregoing recita- 
tion of the events in chronological order 
that the conspirators made no less than 
four “previous attempts,” (to adopt the 
expression used by Mr. H. D. Bose) to kill 
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Mr. Burge. The Commissioners point out 
that it was in contemplation to murder Mr. 
Burge on the day of the charity match 
between Mohan Bagan and Midnapur 
Mixed which was played on the August 
12, on the College Ground. No opportunity 
having presented itself on that date it was 
next arranged, according to the approver, 
that an attempt should be made on the 
August 16, when the League Final Match 
was played between the Institute and the 
College on the Police Ground. On this 
occasion also no opportunity having present- 
ed itself, the next occasion chosen was the 
public meeting in connection with Flood 
Relief arrangements. That meeting was 
held in the Central Bank building under the 
presidency of Mr. Burge, on the 19th of 
August. On that date also nothing could 
be done and then an attempt was to be 
made at the match in connection with the 
Bradley-Birt Challenge Cup which was 
played on the. Police Ground between 
the Institute and the Town Club on the 
August 31. The learned Commissioners 
point out that there was evidence that Mr. 
Burge was present on all these occasions, 
but there was no opportunity found for the 
projected murder. The evidence of the 
approver implicates all the appellants in 
these designs. ~ 

The Commissioners have analysed and 
set out in their judgment in separate sec- 
tions, under the names of each of 
the appellants, respectively, the 
evidence of the approver as it 
touches each one of them and the evidence 
of other witnesses both as it affords core 
yoboration of the epprover’s story and as 
constituting distinct and independent 
testimony in support of the prosecution. 
We do not think it necessary to attempt to 
recapitulate the evidence in that form, 
We have examined and considered the 
evidence against each of the accused as set 
forth by the learned Commissioners and we 
are entirely satisfied that the case for the 
prosecution as against each of the appel- 


lants severally and individually has been 


proved beyond any doubt whatever. It is 
to be observed that most of the appellants 
made no answer to the charges brought 
against them beyond a bare denial of their 
guilt and an assertion that all the evidence 
given against them is false thereby denying 
the existence of incidents which, in them- 
selves and apart from the other aspects of 
the case, might have been quite innocent, 
such as the walk to Gope or their associa- 
tion together. The learned Commissioners 
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have dealt with the case carefully and 
conscientiously and witha full sense of the 
responsibility which lay upon them. They 
' gave every. possible latitude to the defence 
even to permitting the prosecution to call 
one or two witnesses who according to 
. normal procedure, ought to have been 
called by the defence and the Commis- 
sioners took into account and seriously 
discussed all the arguments which were 
. put forward on behalf of all the accused 
persons including arguments of a somewhat 
- fantastic character and those merely based 
‘on forensic theories. We, in our turn, as 
already stated, have given this case our 
. most anxious consideration. We have re- 
examined and sifted all the evidence for 
ourselves and we have directed our atten- 
tion and giventhe utmost consideration to 
- all the arguments advanced by the Counsel 
on behalf oftheir respective clients. In the 
. result we can come to no other conclusion 
than thet the conviction of all these appel- 
lants is wholly right and justifiable both 
on the facts and in law. The appeals of all 
,the appellants must therefore be dismissed, 
_As regards the sentences the learned Com- 
missioners said that they had given their 
‘very anxious consideration to the matter. 
:They say: 
“We can conceive of circumstances in whicha young 
‘man might join a terrorist organisation which had 


murder for its object, join in wild talk and even. 


“take part in plans for the projected murder without 
fully facing the fact that action would really be 
‘taken to carry out that murder.” 

They then said that in the case before 


, them however 
“where two previous District Magistrates had already 
been murdered, no possible ground could exist for 
‘any youth who joined the conspiracy to fail to be 
‘aware that it was a conspiracy in deadly earnest. 
_The evidence shows that the accused persons Brojo- 
kishore Ohakravarty, Nirmal Jiban Ghose and 
‘Ram Krishna Roy had already joined the party 
“before the murder of Mr, Douglas. lt shows that 
‘after the murder of Mr. Douglas Brojokishore 
, became the leader of the party and that he 
throughout took a directing part in arranging the 
‘murder of Mr. Burge. The evidence shows, more- 
‘over that both Nirmal and Ram Krishna were 
-active in pursuing the object ofthe conspiracy and 
that they both took a leading part in all the 
, activities of the conspirators.” 


The Commissioner took notice of the fact 
that Nirmal’s intimacy withthe approver 


-seemed to throw the activities of Nirmal. 


‘Jiban Ghosh into disproportionate pro- 
-minence. They were however of opinion that 
-even making allowance for that fact it was 
‘clear that Nirmal Jiban Ghosh was one 
„of the most enthusiastic and active mem- 
. bers of the conspiracy. The Commissioner 
.plso took into gonsideration in favour of 


BMPEROR v. NIRMAL J1BAN Guoss (CAL) 


` 


157t6 


the accused what they described as the 
extreme youth of these three boys as well 
as the insidious propaganda by which 
their minds were slowly poisoned. The 
Commissioner felt, however, that these cir- 
cumstances could not weigh against the 
deadly object of their activities which were 
carried on and indeed carried on with 
greater vigour even after at least one 
District Magistrate had been murdered 
during their membership of the party. It 
is for these reasons that they sentenced 
Nirmal Jiban Ghosh, Brojokishore Chakra- 
varty, and Ram Krishna Roy to death. 
As regards Kamakhya Charan Ghosh, 
Sonatan Roy, Nanda Dulal Singh and 
Sukumar Sen Gupta, the Commissioners 
found that their activities in pursuance of 
the conspiracy were a little less pronounced 
and soin their case they were of opinion 
that the extreme penalty of the law need 
not be exacted. ‘They were therefore sen- 
tenced to transportation for life. We, for 
our part, have also given our very anxious 
consideration to the question of the sen- 
tences passed upon all the convicted per- 
sons, respectively. We are quite unable to 
find any reason for saying that those sen- 
tences were not entirely just and correct 
in the circumstances of the case. 

_ Mr. S. K. Basu contended that the find- 
ing of the Commissioners that the three 
men sentenced to death took a prominent 
part in the conspiracy is based upon the 
uncorroborated testimony of the approver, 
We may observe that if the criterion to 
determine whether the extreme penalty 
is to be imposed is the amount of activity 


-displayed by a particular conspirator, it is 


-clear from the 


in ordinary circumstances only possible to 
find out what that activity was from the 
evidence of somebody who was himself 
witbin the conspiracy. In the present case 
we have not only the evidence of the 
approver but also that of Gouranga Mohan 
Roy (18), Jagadish Chandra Chandra (31) 
and Parimal De (89) on this point. In view 
of what they have said there can be little 
doubt that they were members of the party 
using that term in a wide sense. But it 
has not been proved that they were ac- 
tually members of this particular con- 
spiracy to murder Mr. Burge. None of 
the witnesses who gave evidence with 
regard to the meeting stated that any of 
these men were present. It is abundantly 
evidence of these men, 
whom we have no reason to disbelieve, that 
Nirmal Jiban Ghosh, Brojokishore Chakra- 
varty and Ram Krishna Roy made g 
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determined attempt to enlist them into 
the inner circle of the party, It is also to 
be noted .that these three appellants are 
the oldest in age of all the appellants 
before us and have been actively engaged 
in revolutionary activities for a longer 
period than the others. Brojokishore act- 
ually recruited Nirmal Jiban Ghosh, 
Kamakhya Charan Ghose, Anath Panja, 
Mrigendra Dutt and Santi Gopal Sen and 
he was the leader of the party and its trea- 
surer. Mr. Basu’s real difficulty lies in the 
fact that he was quite unable to show any 
extenuating circumstances which would 
justify us in interfering with the -decision 
of the Commissioners. No doubt if it could 
have been shown that these appellants 
were impressionable youths who were under 
the domination of some more powerful 
character so that they were deprived of 
their independent judgment and that they 
‘had expressed regret for what they had 
done, extenuating circumstances might have 
been pleaded. But so far from doing that 
the appellants have persisted up to the 
very end that they were not nrembers 
of the conspiracy at all and that a false 
‘case has been manufactured against them, 
and so far as there is any question of 
-domination, the evidence shows that the 
dominating members of the party were, 
in fact, Nirmal Jiban Ghosh, Brojokishore 
Chakravarty and Ram Krishna Roy. 

We would point out that there is no- 
thing in the argument which was directed 
-to differentiate the position of these three 
appellants from that of the others as 
regards the sentences. It is a two edged 
. argument because it might equally lead 
to the conclusion not that they ought not 
to have been sentenced to death but that 
„the rest of the appellants should have 
shared the same fale because the normal 
penalty for the offence of which all the 
appellants have been found guilty is death 
and a less grave sentence should only be 
passed where manifestly there are ex- 
-tenuating circumstances. However un- 
pleasant the duty may be, we feel we 
‘have no other course open to us in the 
‘present instance than to confirm the sen- 
tences which the Commissioners have 
thought fit to pass. We accordingly con- 
firm the sentences of death passed on 
Nirmal Jiban Ghosh, Brojokishore Ohakra- 
-varty and Ram Krishna Roy. 

N. Appeals dismissed; 

i Sentences confirmed. 
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LAHORE HIGH COURT : 
Second Civil Appeal No, 1515 of 1934 
: January 16, 1985 
Agua HAIDAR, J. . 
KAUR SAIN—PLAINTIFF—ÅPPELLANT 
versus 
GULAB AND oTHERS—DEFENDANTS— 
RESPONDENTS 
Limitation Act (IX of 1908), Seh. I, Arts. 14? 
144 — Applicability — Tests — Pleadings should be 
scrutinized—Plaintiff's case based on fact of his: 
possession and subsequent dispossession—Suit, if 
governed eg the applicability of 
I 
or Art, 144, Limitation Act, isin eA a fa 
necessary to scrutinize the pleadings of the plaintiff 
and to ascertain exactly the allegations on which the 
plaintiff has come into Court and the reliefs sought 
by him. Sometimes the plea raised in defence by 
the defendant are also relevant tothe enquiry, ` 
Where the plaintiff's pleadings show that his case 
is based upon the fact of his possession and sub- 
sequent dispossession by the defendant, tha case 
comes within the purview of Art, 142. Secretary of 
State v. Chellikani Rama Rao (1), distinguished, 
§.C.A. from the decree of the District 
Judge, Ludhiana, dated May 22, 1934, 
Mr. Chiranjiva Lal Aggarwal, for the Ap- 
pellant. 
Mr. Jhanda Singh, for the Respondente. 
_ Judgment.—The sole question involved 
in the present appeal is whether Art. 149 
or Art. 144, Limitation Act, applies. Both 
the Courts below have applied Art, 142 and 
have dismissed the plaintiff's claim as 
time-barred. The plaintiff has come up 
in second appeal. In all cases in which 
the applicability of Art. 142 or Art. 144 
is in controversy, it is necessary to scruti- 
nise the pleadings of the plaintiff and to 
ascertain exactly the allegations on which 
the plaintiff has come into Court and the 
reliefs sought by him. Sometimes the 
pleas raised in defence by the defendant 
are also relevant tothe enquiry, Now, in 
the present cass the plaintiff ‘came into 
Court on the distinct allegation that the 
property in suit, which has been found to 
be a house, is owned and possessed by 
him and that about three years ago the 
defendant forcibly and unlawfully took 
possession of the disputed property by 
building a Khurli and stacking cowdung 
without any right todoso. He accordingly 
asked the Court to grant him a decree for 
possession as against the defendant. The 
defendant denied paras. 1 and 2of ths 
plaint and pleaded that the plaintif had 
not heen in possession within 12 years of 
the institution of the suit and the defend: 
ant had been in possession throughout 
and did not take possession for the first 
time within three years and that the 
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plaintiffs’ suit was consequently time-bar- 
red. It may be ncted in passing that the 
plaintiff relied upon an unregistered lease- 
deed dated July 13, 1911. This lease is 
proved to have been executed by the de- 
fendant in favour of the plaintiff. In this 
lease-deed the plaintiffis admitted to have 
been the owner. 

Tt has also been found by the two 
Courts below that the lease related to the 
land in suit. Both the Courts below, how- 
ever, have found thatthe lease terminat- 
ed long ago and poseession was surrendered 
by Gulab, the executant of the lease. The 
case, therefore, depends upon the nature 
of the pleadings, which have been quoted 
above and a mere glance at those plead- 
ings would show that the plaintiff's case 
‘was based upon the fact cf his possession 
and subsequent dispossession by the de- 
fendant. The language used by him was 
specially forcible. He definitely stated that 
the defendant had deprived him of his 
possession forcibly and had wrongfully 
taken possession himself. Under these 
circumstances the case comes within the 
purview of Art. 142, Limitation Act. The 
learned Oounsel for the appellant has in- 
vited my attention to the leading Privy 
Council judgment in Secretary of State v. 
Chellikani Rama Rao (1). There is a very 
instructive passage at p. 631* which graphi- 
cally described the nature of cases which 
would come under Art, 144, Limitation 
Act.. They are cases in which the prc- 
perty in suit, isfrom its nature such that 
physical possession in the ordinary sense 
would not be possible and the. plaintif 
was not at any time in actual possession 
thereof. In such.cases the plaintiff has 
only to prove his title and the defendant, 
who is in possession will have to give 
affirmative evidence of his adverse pos- 
session for a period of 12 years. That 
case, therefore, has nothing whatever to do 
with the present case, where the allega- 
‘Hons are quite different and definitely set 
out how the plaintiff's possession had been 
interfered with by the high-handed action 
of the defendant when he took forcible 
possession of the house in suit. In my 
opinion, having regard tothe pleadings and 
the nature of the suit, the Courts below 
have arrived at the right conclusion. It 
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is admitted by the appellant that if 
Art. 142 applied, the suit would be barred 
by 12 years limitation. The appeal is dis- 
missed with costs. ' 

N, Appeal dismissed. 





LAHORE HIGH COURT 
Full Bench. 
Second Civil Appeal No, 374 of 1930 
April 8, 1935 
COLDSTREAM, BHIDE AND CURRIE, JJ. 
LUDDAR MANI—PL\INTIFR—APPELLANT 
versus 
Raja BALDEV SINGH SAHIB— 
DEFENDANT — RESPONDENT. 

Custom (Punjab) —Ala malik and adna malik—Adna 
malik with full power to alienate, effecting mortgage 
of his land—Death without natural heirs— Ala malik 
takes estate subject to encumbrance—Rule, if applies 
only in jagir territory—Adna malkiyat rights, if vary 
in diferent places. 

In cases arising in the jagir territory of the Raja of 
Guler when an adna malik having ‘full power to sell 
or mortgage effects a mortgage of his land and then 
dies without natural heirs, the ala malik takes his 
estate on reversion subject to any encumbrance creat- 
ed by the adna malik. 

[Case-law discussed.] 

Per Currie, J—No_ general rule can belaid down 
regarding the extinction of adna malkiyat rights as the 
adna malkiyat tenure varies in different parts of the 
province and, in some cases, is closely akin to ordi- 
nary occupancy rights as defined in the Punjab 
Tenancy Act. 


S. O. A. from an order of the District 
Jee Hoshiarpur, dated December: 19, 
1929. 


Order of Reference.—Beli Ram, who 
was the adna malik of the land in dispute 
which is situated in the Kangra district 
mortgaged it in favour of one Luddarmani 
in the year 1913. Subsequently, the 
land was mutated in favour of the Raja 
of Guler as the ala malak of the land, 
Beli Ram being believed to be dead and 
the mortgage charge being held to be 
extinguished. Luddarmani having been thus 
‘deprived of the land, instituted the present 
‘suit to recover possession and mesne 
profits. The suit was based on the allega- 
tions that Beli Ram was still living, that 
even if he was dead, the Raja of Guler 
was not entitled to succeed and finally 
that the mortgage was in any case not 
extinguished. The trial Court granted the 
plaintiff a decree, but the learned District 
Judge dismissed the suit on appeal. From 
this decision the plaintiff has preferred a 
second appeal. : 

The learned District Judge's finding 
that.Beli Ram, not having been heard of for 
more than seven years must be presumed 
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tobe dead cannot be questioned in second 
appeal. Similarly, the learned District 
Judge's finding that Beli Ram being 
without heirs, the Raja of Guler, aa the 
ala malik, was entitled to succeed cannot 
be challenged. The learned Counsel for 
the appellant, however, urged that even if 


the Raja succeeded to the rights of Beli’ 


Ram, the mortgage could not be exting- 
uished, inasmuch as according to the terms 
of the wajib-ul-arz Beli Ram, as an adna 
malik had full right. to sell or mortgage 
the land. The learned District Judge has 
held, following Surjan v. Lalu (1) that on 
the death of Beli Ram without heirs, the 
adna malkiyat rights ceased to exist and 
consequently the mortgage thereof was also 
extinguishec, The learned Counsel for 
the appellant challeged the correctness of 
the view taken in Surjan v, Lalu (1) and 
relied on Sarup Singh v. Sundar (2) and 
Khurshaid Alam v. Phango (3) and Baldev 
Singh v., Rasilia (4), The first two of 
these authorities do not aprear to be of 
any assistance for the decision of the 
question whether the mortgage in question 
should or shorld not be considered to 
have become extinct. In Sarup Singh v. 
Sundar (2) and Khurshaid Alam v. Phango 
(3) the only question for dec:sion was 
whether the ala malik was entitled to 
succeed on the death of the adna malik 
without heirs and it was held on the evi- 
dence produced in these cases that he 
was not so entitled. In the present case 
it has been found on the basis of the 
wajib-ul-arz and other evidence that the 
ala malik was entitled to succeed. 

_ The third case Baldev Singh v. Rasilla 
(4) however appears to te in point. The 
judgment in that case covers appeals in 
four suits instituted by the Raja of Guler, 
challenging alienations made by certain 
adna maliks or their widows. It was held 
in that case (as in the present case), that 
the adna moliks had full powers to sell 
or mortgage their lands and the Raja’s 
suits for possession or declaration in respect 
of alienations made by male adna maliks 
were dismissed. The widows of adna maliks 
were considered to have only a life interest 
and hence their alienations were held to 
be subject to control by the Raja; but 
in the present instance, we are not con- 
cerned with that aspect of the question 


(1) 175 P R 1888. 
(2) 9 PR 1892, 

. (3)5 Lah. 382; 79Ind. Cas. 91; A IR 1925 Lah. 34; 
L O 330. : 
(4) 110 Ind. Caa. 861; A IR 1928 Lah: 464, 


157—~5] & 52 


LiidpaR mani vi BALDRY sthn (LAH) 


401 
as the alienation in the present instance 
was made by a male adna malik. It was 
urged by the learned Counsel for the 
respondent that Baldev Singh v. Rasilla 
(4) is distinguishable as tbe decision in 
that case was based merely on the ground 
that the Raja had failed to prove that he 
had according to custom any right to 
control an alienation bv a male adna malik. 
But this clearly involves the assumption 
that the ala malik could not challenge an 
alienation by an adna malik in the abeence 
of any specia] custom—the adna maliks 
being found to be entitled to sell or mort- 
gage. If the view taken in Surjan v. Lalu 
(1) that an adna malkiyat, and along with it 
any mortgage effected by an adna malik, 
becomes extinct on the death of the adna 
malik without heirs were accepted as 
correct, it would have heen hardly neces- 
sary to consider the question of custom, 
For any sales or mortgages effected by 
an adna malik would, according to that 
view, cease to be operative on the death 
of the adna malik without natural heirs. 
The decision in Surjan v. Lalu (1) appears 
to be based mainly on two propositions. 
viz: 
e(i) An 
what happens is that 
coming extinct, the rights of the ala malik are 
relieved from an encumbrance and become absolute: 
(ii) In the case of a mortgage what is pledged 
to the mortgagee is the adna malkiyat and when 
this ceases to exist, the mortgage itself necessarily 
comes to an end also". 

As regards the first proposition reliance 
was placed on Sher Khan v. Pir Baksh 
(5). Butthat was a case of a mortgage by 
an occupancy tenant. It may, however, be 
pointed out that in the case of an occupancy 
tenancy, there is a distinct provision in 
the Punjab Tenancy Act, that the tenancy. 
becomes extinguished in default of heirs. 
The adna malkiyat rights are different to 
the rights of an occupancy tenant. When 
there are ala and adna maliks of any land;: 
the proprietary rights are divided between. 
the two classes of owners in varying degrees 


ala malik does not succeed as an heir: 
by the adna malkiyat be- 


(cf. Punjab Settlement Manual by Douies 


para. 142 et seg).. In the present instance 
the adna maliks appear to have enjoyed 
practically all the proprietary rights sub- 
ject to payment of 25 per cent. of the land 
revenue totheala malik. Such rights can 
hardly be described as a mere “ encum- 
brance” on the original ownership. The 
ala malik is no doubt entitled to sucezed to 
the adna malkiyat in default of natural heirs 
and when this contingency occurs, the 


(5) 79 P R 1818. 
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payment of the 25 per cent of land revenue 
comes to an end. But it is difficult to see 
why a charge on the land which the adna 
malik had full power to create according 
tothe wajib-ul-arz should come toan end. 
In Surjan v. Lalu (1) it was remarked that 
the ala malik does not take the land as 
an heir, but it may be mentioned that 
the riwaj-i-am mentions him in the line of 
heirs (See question No. 54, Customary Law 
of the Kangra district 1919). The phraseo- 
logy of the wajib ul-arz is similar and there 
is no mention in it of the extinction of 
the adna malkiyat righta, 

In the present instance, the adna malik 
had only mortgaged his land, but ac- 
cording to the wajib-ul-arz he had power 
to sell also, The situation created by a 
sale would be still more anomalous, [f 
an adna malik has full power to sell the 
land, the vendee presumably becomes an 
adna malik and the chances of the ala 
malik succeeding to the property are in- 
definitely postponed even if the original 
adna malik dies childless. The ala malik 
is thus bound by the effect of the sale. 
Why should his position be any betler in 
the case of a mortgage? 

The learned Counsel for the respondent 
relied on Civil Appeal No. 843 of 1934, 
recently decided by a learned Judge 
‘of this Court, but that ruling merely 
follows Surjan v. Lalu (1). It seems to me 
that the point raised in this case is important 
and requires an authoritative decision, I 
would, therefore, refer (if my learned bro- 
ther agrees) the following question to a 
Full Bench. When an adna malik having 
full power to sell or mortgage effects a 
mortgage of his land and then dies with- 
out natural heirs and the ala malik takes 
the estate does he take it subject- to the 
encumbrance created by the adna malik 
„or free from it? 

Coldstrem, J.—I agree. 

Messrs. Chiranjiva Lal and Fakir Chand, 
for the Appellant. 

Messrs. M. C. Mahajan and Y, ashpal 
Gandhi, for the Respondent, 

Opinion. 

Bhide, J.—The facts of the present case 
and the reasons for a reference to a 
Full Bench are given in my order dated 
November 27, 1934, and heed not be 
repeated. The main point for consideration 
is whether the view taken in Surjan Lalu 
(1) is correct. As regards this point the 
learned Oounsel relied firstly on the finding 
of the Courts below that the Raja of Guler 
—the ala malik 
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a mere talukdar but has higher rights- 
This finding of fact must, of course, be 
accepted as correct for the purposes of this 
reference. It was urged next thatin the 
circumstances, the ala malik must be 
considered to be the real owner of the 
land, and the estate of the “adna malik" 
must be looked upon as a mere “ensum- 
brance," which ceases to exist when the 
“adna malik” dies ‘without heirs. In sup- 
port of this argument, reference was made 
to the remarks on the nature of “ownership” 
278-80 and 475 of Salmond’s 
Jurisprudence (Edn. 8). It was argued 
that “ownership” can never be divided and 
that in spite of the fact that the adna 
malkiyat in the present case included 
extensive rights not only of user and 
enjoyment but also of disposition by sale 
and mortgage, “ownership” in the legal 
sense of the term remained with.the ala 
malik and the rights of the adna malik 
were merely in the nature of an “encum- 
brance.” it was urged further that the 
“encumbrance” merely comes to an end 
when the adna malik dies without heirs 
and that it is incorrect to look upon this 
as a case of succession or inheritance. 
‘Lastly, as a result of this proposition, it 
was contended that when the encumbrance 
comes to an end, the mortgage thereof 
must also necessarily come to an end as 
it does in the case of occupancy rights 
in similar circumstances, 

It has been pointed out in Hari v. 
Chahuna 16 Ind, Cas. 116 (6), that the ala 
maliks usually found in this province belong 
to one or the other of two categories, viz., (i) 
were the “ala maliks” so-called are merely 
“talukdars,” whose ancestors have been 
farmers of revenue or conquerors who have 
been content to leave all management, ete., 
to the conquered peasantry and take quit 
rents, and (2) when the “ala maliks” were 
originally the sole proprietors of the soil 
of the village and have called outsiders 
and settled them on some or all of the 
lands. It is usually in the case of the 
latter.class that the “ala malik” is entitled 
to the right of reversion on the death of 
an “adna malik ” without natural heirs. 
In the present instance, it has been found 
by the Courts below as already stated that 
the Raja of Guler, the ala malik has 
higher rights than those of a talukdar, 
and the right of reversion is given to him 
by the wajib-ul-arz. It was, therefore, uged 
that the Raja must be taken to belong 
to the secorid class of ala maliks referred 

(6)16 Ind, Cas. 116. z 
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to above and must have been originally 
the sole proprietor of the land held by 
the adna maliks. There is no evidence 
on the record to show precisely the manner 
in which the “adna malkiyat” rights arose 
in the present case. But. even assum- 
ing the inference to be correct, the 
point does not appear to be so material: 
for what we are concerned with is not 
the historical origin but the present posi- 
tion as regards the respective righta of 
the Raja and the adna maliks.” These 
rights have not to be decided merely on 
the basis of any legal theory or inferences 
to be drawn from the probable historical 
origin of the “adna malkiyat” rights. For- 
tunately, we have in this case a statement 
of the respective rights of the ala and 
the adna maliks in the waji-bul-are of the 
villages and it is obviously on the basis 
of this wajib-wl-arz, which is ‘binding on 
both the parties, that the question refer- 
red to the Full Bench must be decided. 

Now the wajib-ul-arz distinctly confers 
on the adna maliks full power of sale and 
mortgags. The learned Counsel for the 
respondents concedes that if an adna 
malik sells his rights, the sale is binding 
on the Raja. In these circumstances, it is 
difficult to understand why a mortgage 
which really involves a lesser interference 
with his rights, should not be binding 
on the Raja. The wajib-ul-arz places the 
powers of sale and mortgage on the same 
footing. If the intention was that a sale 
should be binding on the Raja but not a 
mortgage, one would have expected to 
find some provision to that effect in the 
wajib-ul-arz but no such provision exists 
therein. In the absence of any such pro- 
vision, the position taken up by the 
learned Oounsel for the respondent seems 
to be neither logical nor reasonable and 
it cannot be sustained on a proper reading 
of the terms of the wajib-ul-arz. 

The learned Counsel has tried to justify 
the position taken up by him chiefly on 
the basis of his coatention that ‘‘ownership” 
in the true legal sense (which is known as 
jus in re propria as distinguished from jus 
in re aliena) still remained with’ the Raja 
in spite of the extensive rights of user 
and disposition enjoyed by the adna 
maliks, which he maintained are merely 
in the nature of an “encumbrance.” As- 
suming for the sake of argument that this is 
theoretically a correct position, I do not 
see how the conclusion follows that the 
“encumbrance” must necessarily become 
extinct, when the holder of the “encumb- 
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tance” dies without heirs. This must 
depend upon the nature of the encum= 
brance and on the agreement on the subject 
between the parties, such as is embodied 
in the wajib ul-arz in the present case. 
The analogy of occupancy rights is mislead- 
ing, for in the case of occupancy rights 
there is a distinct provision that such 
tights become extinct when the occupancy 
tenant dies withont leaving heirs: vide 
8. 59, Punjab Tenancy Act. In the present 
instance, the adna maliks enjoyed practi- 
cally all the proprietary rights. Moreover, 
the power to sell and mortgage was distinct- 
ly conferred upon the adna maliks by 
the wajib ul-arz which is binding on the 
ala malik and when that power is exercised, 
I see no good reason to hold that the alie- 
nation is binding, if it takes the form of 
a sale, but notif it takes the form of a 
mortgage. It was urged that the wajib-ul- 
arz merely gives power to mortgage the 
adna malkiyat rights and nos the land and 
as these rights come to an end when the 
alienor d'es without heirs, the mortgage 
musi also come to anend. But I fail to see 
why this argument, if sound, should not 
apply to sales also. But it was conceded 
that sales are binding on the Raja. The 
ruling reported in Baldev Singh v. Rasilla 
(4) also implies that the Raja was bound by 
such alienations, effected at any rate by a 
male ‘‘adna malik” unless he could chal- 
lenge them on any grounds allowed by 
custom. 

The learned Counsel’s contention that 
this is not a case of inheritance of the 
adna malkiyat rights by the Raja but of 
merger was also not supported by authority. 
The riwaj-i-am distinctly mentions thei ‘ala 
malik” in the line of heirs. The wording 
of the wajib ul-arz is not so clear. It 
merely says “unka (i. e., of the ala malik) 
haq hoga”, hut I do not see that this word- 
ing justifies the conclusion that the adna 
malkiyat rights merely become extinct by 
merger. There is no doubt that the adna 
maltk's rights do not merely cease to exist. 
So long as the “adna malik” exists, the 
ala malik does not possess them, and on 
the death of the adna malik, these rights 
revert to the ala malik. I: see no 
good reason to hold in the circumstances 
that they merely become extinct. 

The learned Counsel referred to the 
fee simple estate under English 
Law as a parallel case, but he was 
unable to cite any authority to show 
that where such an estate escheats to the 
Crown in default of heirs, the Crown 
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takes it, free from any encumbrances 
created by the last holder. A tenant 


in fee simple has since the statute of 
of alies. 
remarks åt- 


“Quia Emptores” free powers 
nation, and from the 
104 and 105 of Williams on Real Property 
(Edn. 24), it would seem that the Crown, 
if it takessuch an estate by escheat, 
as the paramount lord, would take it 
subject to encumbrances created by the 
tenant. This certainly appears to be the 
position in India in the case of an estate 
reverting by escheat to the Grown. For, 
it has been held by their Lordships of 
the Privy Council in Collector of Masuli- 
patam v. Cavaly Venkata Narainappa (7) 
that an estate taken by the Crown by 
escheat is subject to trusts and charges, 
if any, previously afecting the estate. 
I see no reason why the reverter of an 
estate toan ala malik should be held to 
stand on a diferent footing. 


It seems to me, therefore, that the con- 
tention of the respondent in this case can 
bə supported neither on the terms of' the 
wajib-ul-arz, nor on any sound principle 
or authority. The learned Counsel for 
the respondent urged in the end thatthe 
contention should be upheld at least on 
the principle of “stare decisis.” But the 
only published ruling in point in favour 
ofthe respondent which was cited was 
Surjan v. Lalu (1). It may be pointed out 
that the “adna maliks” io that case had 
not the right to mortgage their rights and 
the present case is thus distinguishable. 
The learned Judges, no doubt stated 
that even if the adna malik had the power 
to mortgage, this would not have affected 


their decision. But strictly speaking their: 


remarks on the point before us 
are in the nature of obiter dicta. That 
case, moreover, does not relate io Guler. 
The learned Districts Judge has 
remarked that the view expressed 
in Surjan v. Lalu (1) has been consistently 
followed in the district to which this case 
relates, But he has referred to only two 
cases. Neither of them related to Guler, 
and in one of them (Ex. D-1), the aliena- 
tions were also found to be without 
necessity. The other is a decision by 
a Munsif in which the alienation was by 
a widow, The “adna malkiyat” rights vary 
in different places, and the question has 
to be decided on the facts of each case. 
There is not a single previous decision 
of any importance relating to Guler on 


(7) 8M I A 500; 2.W R 59. 
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the record of this case to support the, 
position taken up by the respondent, 
while Exs. P-12 and P-13 which relate to, 
a Quler case, the High Court’ decision in 
whichis reported in Baldev Singh v.: 
Rasilla (4) and seem’ to carry an implica-. 
tion to the contrary. In view of all these. 
circumstances, I see no good reason to 
uphold the decision of the Court below 
merely on the principle of stare decisis, 

For the reasons given above, I would 
hold that in the circumstances stated when 
the adna malik bas full power to mort- 
gage, the ala malik takes his estate on 
reversion subject to any encumbrance 
created by the adna malik and I would 
answer the question referred to the Full’ 
Bench accordingly. 

Gurrie, J.—I have had the advantage 
of reading the draft judgment of my 
learned brother Bhide. I may note that 
Civil Appeal No. 843 of 1831 decided by 
me related to Lambagraon. That case 
was decided on the material placed 
before me. Apparently no reference was 
made to the terms of the wajib-ul-arz. I 
therefore saw no reason in that case for 
departing from the rule enunciated in 
Surjan v. Lalu (1). 

In the present case, in viewof the 
terms of the wajib-wl-arz I agree with the | 
answer he propeses to give to the ques- 
tion referred to the Full Bench, in so far 
agit relates to cases of the extinction of 


adna malkiyat rights occurring in the 
domain of the Raja of Guler. 
Where an ala malik is a mere 


talukdar, 1 think the propdsed answer is 
undoubtedly correct, In other cases 
however I am averse to laying down any 
general rule regarding the extinction of 
adna malkiyat rights as the adna malkiyat 
tenure varies in different parts of the 
province and, in some cases, is closely 
akin to ordinary occupancy rights as 
defined in the Punjab Tenancy Act, 
Whereas, in the presert case the power 
of sale and mortgage is unfettered. I 
have no doubt that it would require 
very cogent evidence as to custom to 
show that a mortgage charged on the land 
by an adna malik was extinguished on 
the extinction of the adna maliciyat tenure 
in favour of the ala malik. In each case, 
however, it would be necessary to trace 
the origin of the tenure before any deci- 
sion could be given on the point. - 

Coldstream, J.—I agree with my learn- 
ed brother Currie and would answer the 
question referred to us in the manner 
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‘proposed by my learned brother Bhide 
with the reservation that the answer must - 
be held to relate to cases 
jagir territory of the Raja of Guler to 
which the wajib-ul-arz relied upon in this 
case is applicable. 

N. Reference answered. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1295 of 1932 
February 18, 1935 
Ganca Nara, J. 

BAGESHAR MISIR AND OTHERS— 
DEFENDANTS—APPELLANTS 
versus 
MAHABIR SHUKUL AND ANoTHER—PLaIN- 
TIFF AND DEFeNDANT—RESPONDENTS 
Agra Tenancy Act (III of 1926), s 227—Plaintiff 
in joint possession—No allegation of dispossession— 
‘Suit for share of profits alleged to have been re- 
ceived by defendant and joint possession—Suit, whe- 

ther cognizable by Civil Court. 

In a suit filed in Oivil Court for joint possession 
and mesne profits the plaintiff stated that he had ob- 
tained joint possession and nowhere in plaint it was 
mentioned that he had been dispussessed. All that was 
said was that the defendant had realized his share 
of profits from the tenants. He filed a suit in Oivil 
Court : 

Held, that the only relief which the plaintiff 
claimed and to which he was entitled was a decree 
for his share of profits which, according to him, had 
been realized by the defendants from the tenants 
and for which he could claim and obtain relief in 
the Revenue Court under s. 227, Agra Tenancy 
Act. 

Held, further, that the mere fact that a plaintiff 
chose to add a relief which was unnecessary to the 
reliefs which could be granted by the Revenue 
Court will not take the case out of the jurisdiction 
of the Revenue Court. Ananti v. Chhannu (1) and 
Bashir Husain v. Mohammad Ali (2), referred 


to 

S. C. A. from the decision of the Second 
Additional Sub-Judge, Jaunpur, dated 
July 6, 1932. 

Mr. Lakshmi Saran, for the Appellants. 

Mr. Gopalji Mehrotra, for the Respondents 

dudgment.—This is a defendants’ ap- 
peal and arises out ofa suit brought 
against them by the plaintiff-respondent 
for joint possession and mesne profits. 
The plaintiff's case was that the defendants 
had realized rent from the tenants which 
were due and payableto the plaintiff. The 
defendants denied doing so. Defendants 
Nos. 1 and 4, contested the suit 
and admitted the plaintiffs title tothe 
property in question but pleaded that they 
(defendants) had no concern with the 
property and, as such, they were not liable 


to pay mesne profitsto the plaintiff. Defen- 
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“ed the amount of mesne profits. 
-Court gave a decree to the plaintiff in res- 


arising in the“ 
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dant No. 5 also admitted that the parties 
-had been in possession, but he contest- 
The trial 


pect of 3/4th of the two pies‘and odd share. 
In appeal the learned Additional Subordi- 
nate Judge decreed the suit for joint 
possession as wellas mesne profits. Against 
this decision an appeal has been filed by 
defendants Nos. 1 to 4. The ‘chief point 
for consideration is whether the suit was 
cognizable by the Oivil Court or not. The 
case of the plaintiff is given in paras. 6 and 
7 of his plaint; para. 6 is:- 

“The defendants have entered into wrongful posses- 
sion of the property in dispute, are being benefited 


thereby | and are realising rent from sub- 
tenants”. 


Paragraph 7 is: 

“The plaintiff brought some suits for arrears of 
rent against the sub-tenants in Revenue Oourt, 
wherein the defendants made the sub-tenants set up 
defence that they had paid the rent to the defendants. 
From this it is quite evident that the defendants 
have made collections from the plaintiff's tenants,” 

-In para. 4 the plaintiff stated : , 

“The plaintiff's claim for possession 
of the property in question was decreed 
on May 18, 1922, and, through Court amin; the 
plaintiff obtained possession of the property in res- 
pect of which the decree was passed, on June 2, 1923.” 

It would appear from the allegations in 
para.4 that the plaintiff did actually ob- 
tain joint possession with the defendants. 
There is nothing in the allegations made 
by the plaintiff in paras. 6 and 7 which 
may show that the plaintiff has been dis- 
possessed. by the defendants. The plain- 
tiffs allegations amount to simply saying 
that the defendants have been realising 
rent from the tenants which should have 
been paid to the plaintiff. The plaintiff 
has scrupulously avoided stativg in the 
plaint that he has been dispossessed from 
any part of the property. It may be 
mentioned here that the property is zamin- 
dari and none of the parties has been in 
physical possession over any specific por- 
tion of the zamindari property or the 
sir or khudkasht appertaining to it. All 
the parties are jointly in possession, In 
relief (a) the plaintiff has stated that: |, 

“a decree for possession of the property in dispute 
specified at the foot of the plaint may be passed i in 
favour of the plaintiff against the defendants.” À 

- Relief (b) states that : , 

“Rs. 120 on account of damages and mesne profits 
for three years next before the date of institution of 
the suit, may be awarded to the plaintiff against the. 
defendants.” 

The suit is, therefore, for the recovery of 
rents which were due to the plaintif and 
have been realized according to the 
plaintiff by the defendants, The plaintiff . 
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has added a relief for possession 
for which he has disclosed no cause of action 
andin respect of which he has not even 
stated that he has ever been dispossessed. 
Section 230, Agra Tenancy Act (III of 1926), 
lays down that : : 

“Subject to the provisions of s. 271, all suits and 
applications of the nature specified in Sch. IV shall be 
heard and determined by the Revenue Courts and no 
Courts other than a Revenue Court shall, except by 
way of appeal or revision as provided in this Act, 
take cognizance of any such suit or application, or of 
any suit or application, based on a cause of actionin 
respect of which adequate relief could be obtained 
by means of any such suit or application.” 


Under s. 227: 

“A co-sharer may sue another co-sharer for a 
settlement of accounts, and for his share of the pro- 
fits of a mahal or of any part thereof.” 

The plaintiff could have got a relief 
which he seeks in this suit under s. 227, 
Tenancy Act,in the Revenue Court. The 
mere fact that a plaintiff chooses to adda 
relief which is unnecessary to thereliefs 
which can be granted by the Revenue Court 
will not take the case outofthe jurisdiction 
of.the Revenue Court in Ananti v. Chhan- 
nu (1), where a relief for an injunction had 
been joined to the other reliefs it was held 
that the mere fact that a perpetual injunc- 
tion has been asked for will not take the 
case out of the jurisdiction of the Revenue 
Court. In the present case as already 
stated the plaintiff has stated in the plaint 
that he obtained joint possession and he 
does not state anywhere that he has been 
dispossessed. All that he says is that the 
defendants have realized his share of pro- 
fits from the tenants. Therefore the only 
relief which the plaintiff claims and to 
which he is entitled is a decree for his 
share of profits which according to him has 
been realized by the defendants from the 
tenants and for which as already stated, he 
can Claim and obtain relief in the Revenue 
Court under s. 227, Tenancy Act. This 
view is not without an authority. In Bashir 
Husain v. Mohammad Ali(2), where a co- 
sharer in an undivided mahal was in actual 
possession of the property in the sense that 
he was making collection for the whole 
co-parcenary body, it was held that it was 
not open to another co-sharer to institute a 
suit against him in the Civil Court for 
joint possession of the property or for mesne 
profits. The proper remedy of the plaintiff 
in sucha case was to file asuit for profits 
or for’settlement of accounts in the ‘Revenue 

(1) 52 A 501; 124 -Ind. Cas. 540; A I R. 
1930 All. 193; (1930) A L J 258; 14 R D 201; Ind, 
Rul, (1930) All, 540 (FE B). 
cae(2) 120 Ind, Oas. 558; AI R 


1929 All, 810; 13RD 
Tök; Ind. Rul, (1930) All, 78, 
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Court. The suitis, therefore, not cognizable 
by the Civil Court. It is therefore ordered 
that the appeal be allowed, the decree of 
the lower Court be set aside and the plaint 
be returned to the plaintiff for presentation 
to the proper Court. As this point of juris- 
diction was not raised by the defendants 
the partiesshall beartheir own costs of this 
appeal. 

The learned Counsel for the respondent 
relied on Said Unnissa v. Fida Husain (3). 
Whatever may have been the doubts which 
were dealt with in the case cited by the 
learned Counsel, they have been removed 
and set at rest by the Full Bench decision 
in Ananti v.Chhannu (1). As the valua- 
tion of this suit was below Rs. 200, no ap- 
peal lay to the Uivil Court and consequent- 
ly 8.268, Tenancy Act, does not apply. 
Permission to file a Letters Patent Appeal 
is rejected. 
a : Appeal allowed. 
(3) 61 Ind. Cas, 385; ATR 1921 All. 112; 19 ALJ 
194, À 
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BOMBAY HIGH COURT 
Full Bench A 
Second Civil Appeal No. 240 of 1931 
February 1, 1935 
BEAUMONT, C. J., MURPHY AND 
N.J. Wavta, Jd. 
HEMRAJ DATTUBUVA MAHANUBHAV 
—PLAINTIFE—APPELLANT 
versus 
NATHU RAMU MAHAJAN AND ANOTHER 
— DEFENDa NTS — RESPONDENTS 

Hindu Law—Alienation— Guardian—Sule by mother 

as guardian of minor—Tests to see if sale is justifi- 
ed—Benefit of estate—Sale for higher price than 
would be normally obtained in market—Sale, if 
justified, i : : 
: There is no justification in Hindu Law for saying 
that the manager ofa minor can sell the minor's 
property solely on the ground that if he were the 
owner of the property he would as a prudent man 
se)l it. The question whether a transaction 18 for 
the benefit of an estate or not involves the conside- 
ration of something more than merely whether the 
purchase price paid is a good price ; it involves the 
further question of what is tobe done with the 
purchase-money. To sell a piece of land ata very 
good price would not be beneficial if the purchase- 
money was to be invested in an insolvent business. 
The manager of aminor under Hindu Law is not 
entitled to sell merely for the purpose of enhancing 
the value of the property ofthe minor, or for in- 
creasing the minor's income, 

Where there is nothing to justify the sale by the 
guardian except the fact that the price obtained was 
greater than that which would be normally obtained 
in the market, apart from the fact that there is no 
satisfactory evidence as to the manner in which the 
purchase money’ was to be dealt with, the sale is 
not justified, Raghe Totaram v. Zaga Bkoba (5) and 
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Jagat Narain v. Mathura -Das (9), not followed, 
Anuraj Singh v. Shambhu Singh (10), relied on, 
| Case-law discussed. ] 

S.C. A. from the decision of the District 
Judge, East Khandesh, in Appeal No. 26 
of 1929, 

Mr. W. B. Pradhan, for the Appellant. 

Mr. Y.V. Dixit, for the Respondents. 

Beaumont, C. J.—This is a second 
appeal from a decision of the District 
Judge of East Khandesh and it was re- 
ferred to a Full Bench because it raises a 
question on which there is a conflict of 
authority. The appeal relates to the valid- 
ity of a sale of immovble property by the 
guardian of a minor. It is agreed that 
such a sale may be made for necessity or 
the benefit of the estate, and the question 
is what is meant by the expression ‘‘benefit 
of the estate.” The rival views are expres- 
sed very clearly in Sir Dinshah Mulla’s 
book on Hindu Law in para. 243.A in which 
he refers to the conflict of authority and 
says :— 

“One viewis that a transaction cannot be said to be 
for the benefit of the estate, unless it is of a defensive 
character calculated to protect the estate from some 
threatened danger or destruction. Another view is 
that for a transaction to be for the benefit of the 
estate it is sufficient if it is such as a prudent 
owner, or rather e trustee, would have carried out 
with the knowledge that was available lo him at the 
time of the transaction.” 

The facts are not in dispute, Inthe year 
1914 a piece of land was sold by the 
mother and guardian of the present plaintiff, 
who was then a minor, to the defendant, 
and the plaintiff, shortly after he had 
attained the age of 21 years, filed this suit 
to setthe sale aside. The facts found by 
the lower Appellate Court, by which we are 
bound in second appeal, are that the land 
sold was a smali strip of land which was 
normally worth not more than Rs. 600, and 
the price paid for it by the purchaser was 
Rs. 900. The reason why the purchaser was 
willing to give more than the normal value 
was that the piece of land iay between 
two piecesof land belonging to the pur- 

. chaser, and he desired to unite the whole 
property and build uponit. The purchase 
money of Rs. 900, was invested by the 
mother in a business —- apparently a money- 
lending business—which had been carried 
on by the minor’s father, and was at the 
date of the sale being carried on by his 
mother. There is no’ evidence as to the 
nature of the business. The trial Court 
was of opinion that the transaction was not 
forthe benefit of the minor's ‘estate and 
that the plaintiff's suit should sticceed. In 
appeal the District Judge- was of . opi- 
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nion that the transaction was for the 
benefit of the minor, and he allowed the 
appeal. The question what is meant 


‘by the term ‘for the benefit of the estate” 


must be answered by reference to the 
authorities. The leading case on the sub- 
ject, which is always cited when the ques- 
tion arises, is Hunoomanpersaud Pandey v. 
Babooee Munraj Koonweree (1), and the 
relevant passage is at p.- 423*. That 
passage is in these terms: 

“The power of the manager for an infant heir to 
charge an estate not his own, is, under the Hindu 
Law, a limited and qualified power, Itcan only be 
exercised rightly in a case of need, or for the benefit 
of the estate. But where, in the particular instance, 
the charge is one that a prudent owner would make, 
in order to benefit the estate, the bona fide lender is 
not affected by the precedent mismanagement of the 
estate. The actual pressure on the estate, the danger 
to be averted, or the benefit to be conferred upon, 
it, in the particular instance, is the thing to be 
regarded,” 

That passage no doubt suggests that the 
term “benefit of the estate” covers all acts 
which a prudent owner would do in con- 
nection with bis own estate, and, therefore, 
supports the second view referred to in the 
passage quoted from Sir Dinshah Mulla’s 
book on Hindu Law. The question was 
next considered by the Privy Oouncil in 
Palaniappa Chettiar v. Sreemuth Devasika- 
money (2). That was a case of a grant of a 
permanent lease by a shebait of debottar 
lands, but it is clear that the Privy Council 
treated the powers of such a shebait as 
being on the same footing as the powers 
of a manager of a minor's estate. The 
relevant passages in that case appear on 
pp. 576 and 577. After referring to the 
passage in Hunoomanpersaud Pandey v. 
Babooee Munraj Koonweree (1), which I have 
just read, their Lordships say : - 

“No indication is to be found in any, of them as 
to what is, in this connection, the precise nature of 
the things to be included under the description 
“benefit to the estate.” It is impossible, their Lord- 
ships think, to give a precise definition of it applicable 
to all cases, and they do not attempt to do so. The 
preservation however, of the estate from extinction, 
the defence against hostile litigation affecting it, the 
protection of it or portions from injury or deteriora- 
tion by inundation, these and such like things would 
obviously be benefits. The difficulty is, to draw the 


line as to what are in this connection, to be taken as 
benefits and what not.” 


And then on p. 577 they say: 


“| noauthority has been cited giving any coun. 


(Q) 6 MIA 393; 18 W R.8in; 2Suth. 39; 1 Sar. 
552; Sevestra 253n; 19 E R 147 (P 0). 
(2) 19 Bom. L R 567; 39 Ind. Oas. 722; A IR 


1817 P O 33; 441A 147: 40 M709; 21 O WN 728; 
Is ALJ 485; 1P LW 697:33M LJ 1: 
22 MLT 1; (1917) MW N 597;260 LJ 153: 
8 L W 222(P 0). : 
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tenance to the notion that a shebait is entitled to 
sell debutier lands solely for the purpose of so invest- 
ing the price of itas to bring ın an income larger 
than that derived from the probably safer and 
certainly more stable property, the debutter land 
itself," 

Two observations upon the first of those 
passages suggest themselves. First, that, 
although all the illustrations of what would 
be for the benefit of the estate are illustra- 
tions of acts of a protective character, never- 
theless the Privy Council, did not in terms 
say that the expression “benefit to the 
estate” was to be confined to acts of that 
nature, and the illustrations do not purport 
to be exhaustive. Secondly, that, if the Privy 
Council considered that any transaction 
which was advantageous to the estate came 
within the description of “benefit to the 
estate,” then the passage which I have just 
read would seem to be unnecessary, because 
bo question or principle, nor difficully of 
definition, would be involved. The only 
question would be one of fact, whether the 
particular transaction was or was not 
advantageous tothe estate. That question 
might sometimes be difficult to determine, 
but would not involve any difficulty of 
definition. So that, I think, the Privy 
Council must have been of the opinion that 
the words ‘‘benefit tothe estate’ were not 
intended to include every transaction which 
was advantageous or which a prudent 
owner would carry out in connection with 
his own estate, and this view is cenfirmed 
by the second passage quoted. It is those 
passages which have given rise to the con- 
tention which has found favour in a good 
many cases that the benefit must be of a 
protective character, and the tendency of 
decisions of this Court has undoubtedly been 
in favour of that view. 

There are three cases of that character {o 
which I would refer. First, thereis a case 
reported in Ganapa v. Subbi (3), which was 
a case of a sale by a Hindu widow, and it 
was there held that the “necessity” 
to justify such a sale involved some notion 
of pressure from without and not merely a 
desire to better or to develop the estate. 
That case, however, is not an authority on 
the question which we have to decide, 
because it has not been established before 
us that the powers of a Hindu widow are 
necessarily cc-extensive with the powers of a 
Manager of a minor. The second case is 
Vishnu v. Ramchandra (4). That was a 
case of a sale by a manager of a joint 


. (3) 82 B 577; 10 Bom. L R 927, p 
(4) 25 Bom. L R 508; 73 Ind, Oas, 1017; AIR 1923 
Bom, 453. E E a 
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Hindu family, some of the members of. 
which were minors, and I think that the 
powers of such a manager are cc-extensive 
with the powers of a manager of a 
minor's estate. In that case the Court - 
heid that a sale by the manager of a 
joint Hindu family would not be justified 
merely on the ground that the sale at the 


‘time appeared to be advantageous, that is 


to say, that it was a sale for what appeared 
to be a good price. Then the third case is 
Ragho Totaram v. Zaga Ekoba (5). That 
was a case of a charge by a manager on 
a minor's property, and it was held that 
the transaction in question was not in 
fact for the benefit of the minor. However, 
Patkar, J. dealt with the question of the 
meaning of the expression “benefit to the 
estate” and expressed the view that such 
benefit must be of a protective character, 
and that the expression would not include 
an alienation of the property for the pur- 
pose of investing the proceeds so as to 
yield a better return and would not imply 
vast powers of management which might 
amount to an authorization to embark on 
speculative ventures. His views were no 
doubt obiter dicta, but at the same time 
they are entitled to respect. 

There is another decision of this Court in 
Nigendas Maneklal v. Mahomed Yusuf (6), 
which is relied on by the respondent. But 
that was a case in which a Hindu joint 
family owned several houses, one of which 
was in such a dilapidated condition that 
the municipality required it to be pulled 
down, and it was held there that ihe sale 
of the property by the adult co-parceners 
was justified although the circumstances 
of the family were not such as to make the 
sale absolutely necessary. But the case 
was one in which the property had either to 
be sold or else destroyed, and came very 
near to a case of necessity. The question 
has also been considered on many occa- 
sions by the Allahabad High Court, and 
has led to much difference of judicial 
opinion. here are two cases, Shanker 
Sahat v. Bechu Ram (7) and Jagmohan 
Agrahri v. Prag Ahir (8), which are in 
conflict, one being in favour of each of the 
rival views. Then the matter came before 


(5) 53 B 419; 118 Ind. Oas. 555; A I R 1929 Bom. 
Taai 3l Bom.L R 364; Ind. Rul (1929) Bom. 
59, 

(6) 46 B312; 64 Ind, Oas. 923; A I R 1922 Bom. 
122; 23 Bom. L R 1094, 

(7) 47 A 38]; 86 Ind. Oas. 769; A ER 1925 All, 333. 
23A L J 204; L RGA 214 Oiv. : 

(8) 47 A 452; 87 Ind, Oas. 27; A I R 1925 All, 618. 
23 A L J 209, i 
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a Full Bench of the Allahabad High Court 
in Jagat Narain v. Mathura Das (9), and 
there the Court definitely decided in favour 
of the view that any sale was justified 
which was for the benefit of the estate and 
such as a prudent owner would have carried 
out with the knowledge available to him 
at the time of the transaction. That deci- 
sion has not met with the unqualified 
approval of a later Full Bench case in 
Allahabad: See Amraj Singh v. Shambhu 
Singh (10) These are the only cases which 
it is necessary to consider. 

In my opinion, the view taken by the 
Full Bench of the Allahabad High Court 
in Jagat Narain v. Mathura Das (8), that 
the question turns on what a prudent owner 
would doin dealing with his own estate 
goes too far, and there is no justification in 
Hindu Law for saying that the manager of 
a minorcan sell the minor's property solely 
on the ground that if he were the owner of 
the property he would as a prudent man 
sell it. I may point out that the question 
whether a transaction is for the benefit of 
an estate or not involves the consideration 
of something more than merely whether the 
purchase price paid is a good price; it 
involves the further question of what is to 
be done with the purchase-money. In the 
present case the purchase-money was in- 
vested in business, so that the ultimate 
result of the transaction was that the minor, 
in place of a piece of land worth 
Rs. 600, had an interest -costing Rs. 900, 
in a business; but whether that interest 
wes worth more than Rs. 600, does not 
appear on the evidence. To sella piece of 
land at a very good price would not be 
beneficial if the purchase-money was to be 
invested in an insolvent business. However, 
apart from that consideration, the manager 
of a minor under Hindu Law is not entitled 
to sell merely for the purpose of enhancing 
the value of the property of the minor, or 
for increasing the minor's income. On the 
other hand Iam not prepared to go quite 
so far as Patkar, J., went in Ragho Totaram 
v. Zaga Ekoba (5), and to say that no 
transaction can be for the benefit of the 
minor which is not of a character to protect 
or preserve property of the minor. i 

Tt would generally, be difficult to justify 
a sale not of that character, but I can 
conceive of cases not of that character in 
which the facts might nevertheless be of 


(9) 50 A 969; 116 Ind, Oas. 484; A I R 1928 All. 454; 
26 A LJ 841 (FB). 

(10) 55 A 1; 140 Ind. Oas. 509; AIR 1942 AN. 
632; (1932) A L J 895; Ind. Rul, (1932) All, 653. ~ 
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such a compelling character that any Court 
would hold the transactions to be for the 
benefit of the estate, e. g., the sale of land 
which could noi conveniently be cultivated 
with other property of the minor, and the 
investment of the purehase-money in lands 
which could be so conveniently cultivated, 
assuming of course that the price obtained, 
and the price paid, were proper; or the 
sale of Jands in order to raise money to 
secure irrigation or permanent improve- 
ment of the other lands of the minor, or a 
beneficial exchange, or acase like the one in 
Nagindas Maneklal v. Mahomed Yusuf (8), 
where it was necessary to sell in order to 
prevent the destruction of the property. In 
the present case there is nothing to justify 
the sale except the fact, which I accept, 
that the price obtained was greater than 
that which would normally be obtained in 
the market. Apart from the fact that we 
have no satisfactory evidence as to the 
manner in which the purchase-money was 
to be dealt with, I think that a sale of 
that character and for that purpose is not 
justified by the cases to which I have 
referred. ‘hat being so, I think the appeal 
must be allowed. 

Appeal allowed with costs in this Court 
and in. the lower Appellate Court. The 
order of the trial Court restored with this 
modification that the- property should be 
restored to the plaintiff subject to his pay- 
ing Rs. 900, purchase price to the heirs of 
defendant and the order requiring the de- 
fendant to pay Rs. 150 to the plaintiff struck 
out. 


Murphy, J.—I agree and have nothing 
to add. 

N. J. Wadia, J.—I agree. 

N. Appeal allowed. 


ALLAHABAD HIGH COURT 
Civil Revision Application No, 377 of 1934 
December 13, 1934 
Benner, J. 
Lala NARAIN DAS—Ptaintirr— 
APPLICANT 
versus ‘ 
MANNOO LAL—DEFENDANT -.- 
OPPOSITE PARTY 
Limitation Act (IX of 1908), Sch. I, Arte. 66, 68— 
Simple bond—Money payable after specified period— 
In case of defaultin monthly payment of interest 
creditor may sue—Such clause, if can be waived— 
Limitation in such cases, when runs. . 
Where a simple money bond provides that if the 
monthly interest is not paid or if the principal money - 
lent is not paid atthe end of the year, in either case’ 
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the creditor may sue, even though there is a breach 
of the condition for payment of interest, still that is 
a matter over which a creditor has a right of waiver 
and limitation will only start from the period stipulat- 
ed in the bond for payment, In such cases the clause 
regarding the right to sue on breach of condition 
regarding interest is exclusively for the benefit of the 
creditor. The two Articles 66 and 68, Limitation Act, 
must be read together in the case of the bond in suit 
and limitation runseither from the date specified for 
payment of the bond or fromthe date when the 
condition as regards payment of interest is broken. 
The two Articles 66 and 68 read together are tant- 
amount to Art.132 and the expression “when the 
money sued for becomes due” would apply to either 
Art. 66- or Art. 68. Lalita Prasad v. Gajadhar 
Shukul (2), relied on. 


C. R. App. against an order of the Small 
Canse Court Judge, Cawnpore, dated June 
8, 1932. 

Mr. G. R. Pathak, for the Applicant. 

Mr, K. Verma, for the Opposite Party. 

Order.—tThis is an application in civil 
revision by a plaintiff whose suit was dis- 
missed by a Small Cause Court on the 
ground of limitation. The plaintiff sued to 
recover a sum of money on a bond executed 
by defendant on April 23, 1928. The bond 
contained the following terms: 

“Dar soorat na ada karne sood mahawari kisi 
mah kai ya guzar jane miad muayam bala ek sal 
ke har do surat me dain ko ikhtaiyar hai ki kul 
rupaya apne asal mai sood wa balai sood mujhse 
wa mere zat wa jaidad mangoola wa ghair man- 


pele se ba sarye nalizh adalat ek musht wasul kar 
an.” 


This is a very usual term and it pro- 
vides that if the monthly interest is not 
paid or if the principal money lent is not 
paid at the end of the year, in either case, 
the creditor may sue. The finding of facts 
1s not clear but the judgment indicates 
that the monthly interest was not paid 
and that the cause of action arose before 
the expiry of the year under Art. 68, 
Sch. J, Limitation Act. The suit was 
actually brought on April 1, 1932, on the 
allegation in the plaint that the cause of 
action arose on April 23, 1929, when the 
period of one year stipulated inthe bond 
for payment of principal expired. The 
lower Court held, however, that the cause 
of action had arisen more than three vears 
before the date on which the suit was 
brought, The lower Court then considered 
whether certain payments totalling Rs. 198 
in the cash book of the creditor would 
save limitation under Art. 20, Limitation 
Act, and it held that as the payments 
were not in the hand-writing of the de- 
_fendant, limitation would not be saved by 
these payments. We are not now concerned 
with this matter. 

The case for the applicant is that the 
suit is within limitation on the basis 
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ofcertain rulings which lay down that 
even though there is a breach of the 
condition for payment of interest, still that 
is a matter over which the creditor has a 
right of waiver and limitation will only 
begin to run from the period stipulated 
in the bond for payment. This was a 
simple money bond. The ruling on which 
reliance is placed in the main is a ruling 
of their Lordships of the Privy Council 
reported in Lasa Din v. Gulab Kunwar 
(1). That ruling was on a mortgage-deed 
for which the period of limitation is under 
Art. 132, Sch. I. The ruling proceeded on 
the ground that a proviso of the nature 
quoted in the mortgage-deed was exclusive- 
ly for the benefit of the mortgagee and 
that the proviso purported to give them an 
option either to enforce the security at 
once or if the security was ample to 
stand by their investment for the full 
term of the mortgage. If the contrary 
view were taken, and it was held that 
the breach of the condition for payment 
of interest rendered the mortgage money 
immediately due, the mortgagor . would 
have aright to sue for redemption, Learn- 
ed Counsel for respondent argues that 
this particular line of reasoning is pecu- 
liar to a mortgage deed and that as there 
is no redemption in the case of a simple 
money bond, the reasoning ought not to be 
applied. I consider, however, that an ana- 
logous reasoning does apply in the case 
of a simple money bond. On the theory 
it would have been 
open to the debtor in the present case to 
pay back the principal when the first 
default was made which was apparently 
when the first month’s interest became 
due. To allow a debtor such an option 
for his own default. might be highly in- 
convenient to a creditor. A creditor places 
money at interest on a bond in which 
he fixes a period for repayment and it 
may well be that he desires that arrange- 
ment to stand untilthe period has elapsed. 
On the other hand, a debtor might sud- 
denly find himself in possession of funds 
and desire to break the contract and make 
repayment at anearlier date. It does not 
follow that the creditor should be forced to 
accept such repayment before the date 
stipulated contrary to the principles laid 
down in the case of mortgages that a 
debtor should be allowed to pay off a 

(1) 138 Ind. Cas. 779; A I R 1932 P O 207; 59 I A 
376: 7 Luck 442:9-0 W N 633; Ind. Rul. (1932) P O 
251;63 M L J 187; 36 O W'N 1017; 36 L W246; 


56 J LJ 237; (1932)A L J 913; 34Bom L R 1600 
(PO), f ; - 
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simple money bond by means of making 
a default. I think, therefore, that the 
reasoning in the Privy Council raling in 
question will apply also in the present 
case. 

Further it would be extremely awkward 
to have one rule of limitation applying in 
the case of mortgages and a different rule 
of limitation applying in the case of 
simple money bonds where the terms and 
conditions were in identical language. The 
next argument which was made was on 
the difference in language between Art. 132 
and Art. 68. In Art. 132 which is for 
enforcing payment of money charged on 
immovable property, limitation begins to 
run from the time “when the money sued 
for becomes due.” In Art. 68 for a suit 
on a bond subject to a condition, limita- 
tion begins to run from the time “when 
the condition is broken.” Learned Coun- 
sel therefore argued that the expression 
was different in regard to a simple money 
bond. But a simple money bond is gov- 
erned not only by Art. 68, but also by 
Art. 66 which provides for a suit on a 
simple bond where a day is specified for 
payment that time runs from ‘‘the day so 
specified.” In a bond like the present if 
no default in payment of interest is made 
then Art. 66 applies for limitation. If, on 
the other hand, default is made in pay- 
ment of interest, then Art. 68 applies. The 
two articles therefore must be read to- 
gether in the case of the bond in suit 


and limitation therefore runs either 
from the date specified for payment 
of the bond or from the date 


when the condition as regards payment of 
interest is broken. The two Arts. 66 and 
68 read together are, in my opinion, tanta- 
mount to Art. 132 and the expression “when 
the money sued for becomes due” would 
apply to either Art. 66 or Art. 68. 
Learned Counsel also argued that Art. 80 
would apply to the bond in suit, that is, 
for a suiton a bond not herein expressly 
provided for. Ifthat article is taken, limi- 
tation runs from the time when the bond 
becomes payable. Again I find no dis- 
tinction to be drawn between this period 
and the period for Art. 132. Learned 
Counsel also pointed cut that in Art. 75 
for instalment bonds, there was a provision 
in the column of time in regard to waiver 
and that provision does not appear in the 
articles which would refer to the bond in 
suit. That may be so;' but in reply it 
may be said that there is no provision in 
Art. 132 for the period from which time 
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begins to run for waiver. The ruling of 
their Lordships of the Privy Council in 
Lasa Din v. Gulab Kunwar (1), in regard 
to mortgages has been applied by a Bench 
of this Court to the case: of a simple 
money bond in Lalta Prasad v. Gajadhar 
Shukul (2). The bond there had condi- 
tions similar to the present bond and I 
consider that no distinction can be drawn 
between that case and the present. Re- 
ference was also made to Muhammad Husain 
v. Sanwal Das (3), where the ruling of their 
Lordships had been followed in the case of 
the mortgage bond. 

For the opposite party it was admitted 
that there was no ruling of any Bench of 
this Court holding the view expressed by 
the Court below since the ruling had been 
given by their Jordships of the Privy 
Council in Lasa Din v. Gulab Kunwar (1). 
For these reasons I consider that the suit 
of the plaintiff is within time and accord- 
ingly I set aside the order of the lower 
Court and remand the case for decision on 
themerits, The costs hitherto incurred will 
be costs in the suit, Court-fees of this 
Court will be returned to the applicant in 
revision. 

D. Application allowed. 

(2: 149 Ind. Oas. 181; A I R 1933 All. 235; 55 A 


293; (1933) A L J 550; 6 R A 852, 
(3) 146 Ind. Oas.951; A I R1934 All. 397; 6 BA 


795; (1934) A LJ 261. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Appeal No. 43 of 1935 
February 28, 1935 
MIpbpLETON, J. C. anD MIR Auman, A, J.C. 
EMPEROR— PROSECUTOR 


versus 
SARFARAZ KHAN SHAH BHAZ KHAN 
— OPPOSITE Party 

Arms Act (XI of 1878), ss. 19 (f), 24 — License- 
holder, if can transfer privilege to possess rifle to 
non-license-holder for use—Liability to punishment of 
latter under s 19 (f)—Such possession not for un- 
lawful purpose—Nominal punishment—Sufficiency of 
—Licence-holder — Necessity of taking precautions 
for safe custody of weapons — Liability to confiscation 
on failure. 

A license-holder, whohas a personal privilege to 
possess a rifle, cannot transfer that privilege by 
lending the rifle to a non-license-holder for use by 
that non-license-holder for his own purposes. Oon- 
sequently, an offence punishable under s. 19 (f), 
Arms Act, is committed when arifle is borrowed by 
the accused, a non-license-holder, for the protection 
of the accused, that is, for his own private use and 
not for use on behalf of the license-holder. But if his 
possession is not for any unlawful purpose, though 
his actual possession is unlawful, a nominal sentence 
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will be sufficient to meet the ends of justice. Baburam 
v. Emperor (1), distinguished. 

It is essential that all license-holders should be 
meticulous in taking all precautions for the safe 
custody of weapons for which they hold a license and 
for preventing the borrowing of those weapons by 
other persons. Absence of such precautions constitu- 
tes a danger to the public. In such cases under s. 24, 
they will be confiscated to Government. 

Or. A. from .an order of the Additional 
District Magistrate, Charsadda, dated 
November 5, 1934. 

. Mr. Raja Singh, for the Orown. 

Messrs. Q. Mohammad Aslam and Q. Abdul 

Wahab, for the Opposite Party. 


Judgment.—Sarfaraz Khan, a Pathan 
of Chacha Killi in the Charsadda Tahsil, 
was tried upon a charge framed under 
s. 19 (f), Arms Act, for having in his 
possession a rifle and two cartridges, for 
which he held no license, upon the evening 
of September 26,1934. He was acquitted 
and the Local Government has appealed 
against the order of acquittal. The pro- 
secution evidence was given by a single 
witness, whois an Assistant Sub-Inspector 
of Police. This officer visited the hujra 
of the respondent upon the evening men- 
tioned in order to make inquiries about the 
whéreabouts of a bad character. He found 
a -chaukidar there who was armed with a 
gun, and in the presence of the respon- 
dent inquired whether there were any 
license for it. The respondent then said 
in a threatening manner that he would 
show him his license, and sent his servant 
who- fetched a rifle from the respon- 
dent's bed and shook it in the face of the 
officer. The officer was not daunted and 
pursued his inquiries and also inquired as 
to whether the rifle was licensed, He wag 
told that it was licensed in the name of 
Haji Mohamed Akram Khan, brother of 
the respondent. Considering that this did 
not justify its possession by the respon- 
dent, he took charge of it and found two 
cartridges inside it, 

_At the trial the respondent admitted that 
the rifle was found in his possession and 
explained that he had sent for it from 
his brother's house upon September 26, 
because he had heard that there were 
some outlaws in the neighbourhood. One 
defence witness was produced who supported 
this explanation given by the respondent. 
The learned trial Judge has noted that 
possession of the rifle by the accused who 
was not a license-holder, is admitted, but 
has further noted that the only question 
for decision is whether that possession was 
yemporary or permanent. He has also noted 
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wn Counsel for the accused had directed 
is 

“attention to Baburam v. Emperor (1) and many other 
rulings in which it had been held that tempor- 
ary possession is not an offence under s. 19, 
Arms Act.” 

It is the decision that possession of the 
nature proved in this case does not con- 
stitute an offence that has led the Local 
Government to appeal. Presumably the 
ruling referred to by the trial Judge is 


‘that reported as Baburam v. Emperor (1). 


In that case a gun was kept in the house 
of the licensee. A communal riot took place 
in the city in which that house is situated; 
the licensee was not at home but his: brother 
who was in the house, fired the gun seve- 
ral times into the air in order to deter 
the rioters from attacking the house. The 
learned Judge who decided the case, has 
noted two questions as being involved: 


_“(a) The question “whether a temporary posses- 
sion like that would come under s. 19 (f), Arms 
Act.” 


- (b) “The question arises whether the gun at the 
time the shots were fired, had ceased to be in the 
possession of the license-holder and had passed into 
the possession of the applicant.” j i 

He came to ‘the conclusion that the 
possession of the gun by the applicant was 
on behalf of and with the express or im- 
plied permission of the brother, the license- 
holder; he came to the further conclusion 
that the license-holder had a personal 
privilege to possess the gun, which was not 
in any way abused by the use of it by 
the brother in that particular case. Nowhere 
throughout this judgment is it laid down that 
temporary possession as such is not possession 
as contemplated in 8. 19 (f), Arms Act. Learn- 
ed Counsel for the respondent has drawn 
our attention to Roy’s Commentary upon 
the Arms Act, in which numerous rulings 
are referred to dealing with the question 
as to how far ths physical possession by 
another on behalf of, or with the consent 
of, or in the presence of the license-holder 
is, or is not an offence under s. 19 (f). 
The guiding principle appears to be that ` 
so long as such physical possession is purely 
temporary, is with the consent of the 
license-holder, and is on behalf of . the 
licensee, and is not in order to the com- 
mitting of any unlawful act, it will not 
in itself constitute an offence, but there 
is no ruling, to which our attention has 
been drawn, even remotely suggesting that 
a license-holder, who has a personal privilege ` 
to possess a rifle, can transfer that pri- 
vilege by lending the rifle to a non-license- 

(1) 47.A 606; 87 Ind. Oas. 523; A I R 1925 All. 398; 
26 Or, L J 987; 23 A L J 356; LR 6A 121 Or. -- 
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holder for use by that non-license-holder 
for his own purposes. In the present case 
accepting the explanation of the accused 
respondent and accepting the defence evi- 
dence at its face value, it is clear that 
the rifle was borrowed for the protection 
of the respondent, i.e. for his‘own private 
_use, and not for use on behalf of the 
license-holder. Weare of opinion that the 
trial Magistrate’s view of the law was in- 
corect and that the admitted facts of the 
present case prove the commission of an 
offence punishable under s. 19 (f), Arms 
Act, by the respondent. We must accept 
the appeal and convict the respondent 
under that section accordingly. 

We do not find that the respondent was 
in possession of the rifle and cartridges 
for any unlawful purpose, though his actual 
possession was unlawful, and hence we 
consider that a nominal sentence will be 
sufficient to meet the ends of justice, and 
we sentence him to pay a fineof Rs. 20 and 
in default of payment, direct that he 
undergo one week’s simple imprisonment. 
We consider it essential that all license- 
holders should be meticulous in taking 
all precautions for the safe custody of 
weapons for which they hold a license and 
for preventing the borrowing of those wea- 
pons by other persons. Absence of such 
precautions constitutes a danger to 
the public and hence under s. 24, Arms 
Act, we order that therifle and cartridges 
concerned in this case, which were returned 
to Haji Mohammed Akram by order `of 
the trial Magistrate, be recovered from him 
and be confiscated to Government. 


N. Appeal accepted. 


—_— 


_ ALLAHABAD HIGH COURT 
Criminal Revision Application No. 58 
of 1935 
April 2, 1935 
KENDALL, J. 

TEK CHAND—ApPLioANtT 
versus 
EMPEROR— Opposite Party 
Criminal Procedure Code (Act V of 1898), ss. 110, 
257—Person warning assessor that he would be shot 
—Whether liable to be proceeded with under s, 110— 
Number of defence witnesses—Power of Magistrate 
to limit—Summoning of them—They must be heard 
or reasons recorded for not hearing them—Failure 

to do so—FProceeding, if vitiated. A 
The applicant, who was not one of those accused 
in the conspiracy case, had been present inthe pre- 
cincts of the Court and had threatened one of the 
assessors in unmistakable terms. He was proved to 
“have warned him thatif he did not give his opinion 
in favour of the accused, he would _ be killed by_a 
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pistol or a bomb, and to have made use of other 
threatening expressions, and he was proved by the 
evidence of the said assessor and another witness, 
‘to have sent a threatening message, worded in a 
similar way : f z 
- Held, that he was a desperate and dangerous 
character who had unmistakably laid himself open 
to proceedings under s.J10, Criminal Procedure 
Code. 

Theré is no-provision inthe Criminal Procedure 
Code by which a Magistrate can arbitrarily limit 
the number of witnesses for the defence. Section 
257, Criminal Procedure Code, which is one of the 
provisions relating to warrant cases, lays down that 
a Magistrate may refuse to issue process for the 
appearance of witnesses, when he considers the 
application to be for the purpose of vexation or delay 
or for defeating the ends of justice, but in such a 
case the grounds for refusing to summon them shall 
be recorded in writing. Having summoned them, 
however, he must be presumed to have concluded 
that they are not being produced by the accused 
‘for the purpose of vexation or delay, etc, and, 
therefore, he should hear them, and in any case he 
must record his reasons for not hearing them, in 
writing. Failure to do so is an irregularity sufficient 
to vitiate the proceedings. : 


Cr. Rev. App. from an order of the 
Sessions Judge Agra, dated July 24, 1934. 
Mr. B. N. Darbari, for the Appellant. 

The Assistant Government Advocate, 
for the Crown. 


Order.— The applicant, Tek Chand, was 
ordered by a First Class Magistrate to 
provide a personal bond and sureties under 
8.118, Criminal Procedure Code, because 
he was found to be a desperate and danger- 
ous character within the meaning of cl. (f), 
‘gs. 110, Criminal Procedure Code. The 
learned Sessions Judge maintained the 
order in appeal. I am asked to interfere 
for more than one reason, 


The first point taken is that, as the 
learned Judge has remarked, the proceed- 
ings against the applicant were an off-shoot 
.of what was called the Agra Conspiracy 
Case in which one Bechcha Babu and 
several others were prosecuted under the 
Arms Act for conspiracy and for other 
offences. In that case the accused were con- 
victed in Sessions Court on February 19, 
1934, but all of them except Bachcha Babu 
were acquitted by the High Court on appeal 
on November 26,1934. The Sessions Judge 
passed orders in the present case on July 
24, 1934, i. e., before the appellate decision 
of the High Court. It has therefore been 
pointed out that it has been found by the 
High Court that the alleged conspiracy 
-has not been provedto exist, and that one 
or two of the events on account of which 
proceedings have been taken against the 
present applicants did not take place. . All 
this is true and has a certain foree, but the 


* ĝi 
evidence on which the Magistrate and the 
Judge mainly relied in the present pro- 
ceedings was of a special character. It was 
found that the applicant, who was not one 
of those accused in the conspiracy case, 
had been present in the precincts of the 
Oourt and had threatened one of the 
assessors in unmistakable terms. He was 
provedto have warned Sirdar Singh that 
if he did not give his opinion in favour of 
the accused he would bekilled bya pistol 
ora bomb, and to have made use of other 
threatening expressions, and he was proved 
by the evidence of Sirdar Singh and an- 
other witness, Chhanga Mal, to have sent a 
threatening message, through Chhanga 
Mal to Sirdar Singh worded in a similar 
way. In myopinion, the Courts were per- 
fectly justified in holding that a man who 
was proved to have acted in this way was a 
desperate and dangerous character who 
had unmistakably laid himself open to 
proceedings under s. 110, Criminal 
Procedure Code. I have not gone into the 
other evidence brought against the appli- 
cant, though I am told there is plenty of it, 
because this part of the case for the appli- 
cant does not appear to me to be well 
founded, 

There is, however, cne serious irregularity 
in the proceedings. The applicant sum- 
moned 32 witnesses for the defence and 
‘after hearing 21 of them, the Magistrate 
refused to hear any more. There is no 
provision in the Criminal Procedure Code 
by which a Magistrate can arbitrarily limit 
the number of witnesses for the defence. Sec- 
tion 257, which is one of the provisions relat- 
ing to warrant cases, the procedure which 
governs the present case, lays down that a 
Magistrate may refuse to issue process for 
the appearance of witnesses, when he con- 
siders the application to be for the purpose 
of vexation or delay or for defeating the 
ends of justice, but in such a case the 
-grounds for refusing to summon them shall 
be recorded in writing. Having summoned 
thém, however, he must be presumed to have 
concluded that they are not being produced 
by the accused for the purpose of 
vexation or delay, etc., and therefore he 
should hear them, and io any case 
he must record his reasons for not hearing 
them, in writing. ; 

This alone would be sufficient to vitiate 
the proceedings. Ithas further been point- 
ed out that the conduct on account of which 
the applicant was prosecuted took place in 
1932 and that the result of it was tobind 
him to be of good behaviour for one year. 
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It has been suggested therefore that the 
order would not have been very effective, 
but Dr. Wali Ullah has pointed out that 
there is other evidence on the file which 
relates to the conduct of the applicant which 
took place subsequently in 1932. I have 
already remarked that I have not thought 
it necessaly to go into the evidence as the pre- 
sent order must beset aside on the grourd 
of the irregularity I have mentioned. I 
therefore accept the application, set aside 
the crders of the Magistrate and of the 
Sessions Judge, and direct that the bond 
of sureties, if provided, be discharged. 


D. Application accepted. 





MADRAS HIGH COURT 
Appeal against Order No. 283 
of 1952 
February 7, 1935 
CURGENVEN AND Kina, JJ. 

R. RAJAGOPALACHARIAR, 

OFFICIAL RECEIVER or 
TINNEVELLY— PLAINTIFF — 
APPELLANT 
VETSUS 
A, KRISHNA MUDALIAR AND OTHERS 
— DEFENDANTS— RESPONDENTS 

Execution— Order in execution— Whether can 
amount to amendment of decree or modification of 
that sale should take 
placeina certain order—Subsequent compromise 
varying mode of sale — Owners of some of the pro- 
perties not parties to order on petition as to compromise 
—Transaction varying order of sale — Whether con- 
stitutes adjustment—Whether operates as estoppel— 
Sale, if to be had as directed by decree originally— 
Civil Procedure Code (Act V of 1908), O. XXI, r. 2. 

Noorder passedin execution can amount to an 
amendment of the decree or toan alteration of its 
terms. 

A transaction by which the parties agree to vary 
the mode by which the reliefs granted by the decree 
are to be realised by execution in that suitor the 
time when the decree become executable is not an 
adjustment of the decree but itis a transaction 
which attempts to vary theterms ofthe decree, 
leaving the altered terms to stand inthe place of the 
terms of the decree soasto constitutea new execut- 
able decree. Lodd Govindoss Krishna Dass v. 
Ramdoss Vishnudoss{1) and Rajaof Kalahasii v. 
Venkatadri Rao (2), relied on Azizur Rahman v. 
Aliraja Choudhury (3) and Bakshi Ramv. Des Raj 
(4), referred to. 

A decree provided that certain items of property 
in the possession of the 2rd and 4th defendants, who 
were parties to the mortgage, should be sold first 
and that then if there was a further sum to'be 
realised, the items in the possession of the 5th and 
6th defendants, who were purchasers of the equity 
of redemption of those items, should be brought to 
sale. Subsequently in pursuance of a compromiae, 
the 5th and 6th defendantsagreed to have their pro- 
perties sold first in execution of the decree. The 
Sth and 6th defendants were not parties to the order 
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passed by the Court that sale would be in terms of 
the compromise : 

Held, that the order could not be taken as modify- 
ing the decree, nor could it be regarded as an adjust- 
ment of the decree and could not receive any 
validity as an adjustment of the decree. The order 
could not also operate as an estoppel as it was not 
shown that the 3rd and 4th defendants had been led 
to do anything which they would not otherwise have 
done but for the representation ofan agreement made 
to them by the decree-holder, As the 5th and fth 
defendants were not parties to the order, it was not 
binding on them and the decree-holder must be 
permitted to execute his decree according to its 
tenor. 


A. against the order of the Court of the 
Subordinate Judge, Ramnad at Madura, 
dated January 20, 1932, and made in KE. P. 
No. 5] of 1931, in O. S. No. 29 of 1916 
(Ramnad Additional Sub-Court.) 

Mr, R. Krishnaswamy, for ihe 
lant. 

Mr. M. S. Rathna Sabapathy Mudaliar, 
for the Respondens. 


Judgment.—This appeal relates to the 
execution of a mortgage decree now held 
by the Official Receiver of Tinnevelly, who 
is the appellant before us. The decree 
provides that certain items of property in 
the possession ofthe 3rd and 4th defend- 
ants, who were parties tothe mortgage, 
should be sold first and that then if there 
was a further sum to be realised, the 
items inthe possession of the 5th and 6th 


Appel- 


defendants, who were purchasers of the 
equity of redemption of these items, 
should be brought to sale. There were 


several execution petitions but we need 
only refer in the first place to E. P. No. 
18 of 1923 where an order for sale in 
accordance with the decree of the 3rd and 
Ath defendants’ properties was made. 
This sale was stayed under an order pas- 
sed by Wallace, J., in C. M. P. No, 3947 
of 1923 which runs as follows: 

“Properties in the hands of defendants Nos. 5 
and 6 will be sold first. If they do not realize 
the full decree amount, properties in the hands 


of appellants (defendants Nos, 3 and 4) will be 
sold on thesame day, 


When the Civil Miscellaneous 
came before a Bench for 
order passed ran thus: 

“By consent, there will be an order in terms 


of the compromise set out in the order on 
O.M. P. No 3947.” 


It appears that the foundation for these 
orders was a compromise said to have 
been come to between the 3rd and4th de- 
fendants on the one sideand the 5th and 
6th defendants on the otherin a sepa- 
rate proceeding in which the 3rd and 4th 
defendants sued fora declaration that the 
mortgage was not binding upon them, 


Appeal 
disposal, the 
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We may take it that the effect of the 
compromise between these two pairs of 
defendants was that the 5th and 6th 
defendants agreed to have their properties 
sold first in execution of the mortgage. 
Afterthe order passed by this Gourt the 
5th and 6th defendants, who had not been 
parties toitatall, raised the objection in 
E. P. No. 27 0f 1929, that the order 
could not bind them. That petition was 
dismissed, and wethen come to the pre- 
sent petition filed by the decree-holder 
asking for the saleof the properties in 
accordance with the terms of the decree, 
namely, that the 3rd and 4th defendants’ 
properties should be sold before those of 
the 5th- and 6th defendants. The learned 
Subordinate Judge has come to the con- 
clusion that the consent order passed in 
the Civil Miscellaneous Appeal i is binding 
upon the parties until it is set aside and for 
this and some other reasons which he has 
given he has dismissed the petition, 
The result is that the decree-holder, who 
does not appearto be very much concern- 
ed asto the order in which the properties 
should be sold, finds himself in the posi- 
tion of being “unable to sell any of them 
at all. 

The question we have to decide is 
whether the order in Civil Miscellaneous 
Appeal No. 462 of 1923 should be taken as 
modifying the decree to the extent of 
disabling the decree-holder from execut- 
ing it according toits tenor. In the first 
place, the order in the Civil Miscellaneous 
Appeal is clearly an order passed in 
execution, andit is elementary that no 
order passed in execution can amount to an 
amendment of the decree or to an altera- 
tion of its terms. The question has then 
been raised before us whether it can be 
regarded asan adjustment of the decree 
in the sense that the 3rd and 4th defendants 
have been excused some portion of the 
burden which they would otherwise have 
borne under it. We think there isample 
authority against this view. It is not in 
fact at all a case ofa partially adjusted 
decree as that phrase must be construed 
with reference to O. XXI, r. 2, Civil 
Procedure Code, but it is a case of a dec- 
ree actually modified so far as it directa 
the method of execution. A. decision which 
has been followed in several later decis- 
ions is Lodd Govindoss Krishna Doss v. 
= ae Vishnudas (1), where it was observ- 
e 


(1) 17 M L T 222: 28 Ind. Oas. 376; AIR i916 Mad: 
604; (1915) M W N 225, 
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“A transaction by which the parties agree 
to vary the mode by which the reliefs granted 
by the decree are to be realised by execution 
in that suit or the time when the decree 
becomes executable is not an adjustment of the 
decree but it is a transaction which attempts 
to vary the terms of the decree, leaving the 
altered terms .to stand in the placeof the terms 
ofthe decree so as to constitute a new executable 
decree,” 

In a later case of this Court to which one 
of us wasa party, Rajah of Kalahasti v. 
Venkatadri Appa Rao (2) the same principle 
was recognised and Lodd Govindoss Krishna 
Dossv. Ramdoss Vishnudoss (1) has also 
been proved in Azizur Rahman v, Aliraja 
Chowdhury (8). Thesame ‘principle has 
been enforced in Bakshi Ram v. Des Raj (4) 
Accordingly the order cannot receive any 
validity as an adjustment of the decree, 
Nor can, we think, the remaining sugges- 
tion, that it should operate as an estoppel, 
be accepted because it has not been shown 
that the 3rd and 4th defendants have 
been led to do anything which they 
would not otherwise havedone but for the 
representation of an agreement made to 
them by the decree-holder. We think ac- 
cordingly that even if the 5th and 6th de- 
fendants had been parties to the proceed- 
ing in the Civil Miscellaneous Appeal, it 
would still be incumbent upon us to direct 
the execution of the decree as it stands. 
The fact that they were not parties makes 
it quite clear, we think that the order 
cannot bein any sense binding upon 
them. They possess a valuable right in 
having the sale of their property postponed 
to that of the other defendants and it 
goes without saying that they cannot be 
deprived of that right by what  tcok 
placein a proceeding to which they were 
not parties. If the3rd and 4th defendants 
had desired that the compromise which 
is saidto have taken place between them 


and the 5th and 6th defendants should- 


be given effect toin the execution of this 
decree they should have made them parties 
and if may be that this could, in some 
manner, then have been done. We are 
not concerned here to decide that ques- 
tion. But we think that the decree- 
holder must be permitted to execute 
his decree according to its tenor and we, 
therefore, allow the appealand set aside, 
the order of the Court below and direct it 


(2) 50 M 897; 105 Ind. Cas. 248; AIR 1937 Mad. 
‘911; (1927) M W N 630; 26 L W 386; 53 ML J 
533 2 


(3) 32 OW N 434; 113 Ind. Cas, 9; A IR 1928 Oal: 


27. ee 
(4) 132 Ind. Oas. 670; A IR 1931 Lah, 608; 32 P L 
R 365; Ind, Rul, (1931) Lah, 654. - 2 
, N 
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to proceed with the execution accordingly: 
The appellant will have his costs in both 
“Courts, . 


A-N Appeal allowed. . . 


_ LAHORE HIGH COURT. 
First Civil Appeal No, 947 of 1984 
February 25, 1935 
Young, C. J. AND ABDUL RASAID, J. 
GURMUKH SINGH AND OTHERS—DEFEN- 
DANTS— Å PPELLANTS 
versus 
Malik SHIV RAM AND OTHERS—PLAINTIFF 
AND DEFENDANTS — RESPONDENTS 
Civil Procedure Code (Act V of 1208), s. 97, 
0. XXXIV, r. 4—Preliminary decree in mortgage suit 
—Nature and effect of —Passing of final decree— 
Appeal from preliminary decree—Competency of— 
Hindu Law— Debts —Father, if can bind joint family 
estate to provide money for one of his sons to start 
new bustness—Nortgoge for such purpose—Validity 
of. 
The preliminary decree in a mortgage suit has an 
independent existence and as the person aggrieved 
by it is bound to appeal from it, that right cannot 
be taken away by a final decree being passed either 
before orafter the presentation of an appeal from 
the preliminary decree. Oonsequently, even after 
the passing of a final decree it is open to 
a party to prefer an appeal against the preliminary 
decree-and if that appeal is accepted, the final 
decree falls with the preliminary decree. Taleb Ali v. 
Abdul Aziz (3), relied on. Wajihunnissa v, Banke- 
behari Singh (41, Kanhaiya Lal v. Tirbeni Sahai (5) °° 
and Lakshmi v. Maru Devi (6), referred to. Lal- 
Chand v. Thakar Das (1), dissented from. ; 
The manager of a joint - Hindu family, whether 
governed by the Mitakshara-‘or by- the Dayabhaga, 
has no authority to impose upon a minor member 
the risk and liability of a new business started by 
him ; that the manager is the father of the minor 
makes no difference. A father cannot, therefore, bind 
the joint family estate in order to provide money for 
one of his sons to starta new business, A mortgage 
of joint family property created for the purpose of 
starting a new business must be held to be wholly 
invalid under the Mitakshara Law and it does not 
passthe shares even of the alienating co-parcener. 
Benares Bank, Lid. v. Hari Narain (7), relied on. 


F. C. A. from the preliminary decree 
of Senior Sub-Judge, Rawalpindi, dated 
February 13, 1934. : 

Messrs. J. G. Sethi, Harnam Singh and 
L. Séthi, for the Appellants. 

Messrs. Shamair Chand 
Chand, for the Respondents. 


Young, C. J.—This appeal arises out 
of an auction brought by Shiv Ram for 
recovery of Rs. 6,000 on the basis of a 
morigage-deed. The allegations of the 
plaintiff were that on June 11, 1921, 
Gurmukh Singh, defendant No. 1 mort- 
gaged the land in dispute in fa our of 
the plaintiff for Rs. 2,000 by means of 
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agistered mortgage-deed and agreed 
pay interest at 12 per cent per 
ım with yearly rests. It was further 
3d that defendants Nos. 2 to 5 were 
sons of Gurmukh Singh, defendant 
1, and constituted a joint Hindu 
ily with their father, that the mort- 


>» debt was raised by Gurmukh 
th for family necessity and . that 
efore all the members of the joint 


ily were liable to pay the sum of 
6,000 due on the mortgage-deed. Two 
r persons namely, Partap Singh and 
an Singh, were made defendants on 
ground that they claimed to hold 
itional mortgages on the land in 
ute, They, however, did not contest 
sult, 


he suit was resisted by Gurmukh 
th and all his sons with the 
ption of Chattar Singh, defendant 
5. It was pleaded by the defendants, 
r alia, that Gurmukh Singh and his 
, defendants Nos. 2 to 5, did not 
stitute a joint Hindu family at the 
> of the execution of the mortgage- 
l in question, that the mortgage was 
. made for legal necessity or for the 
əfit of the family and that the joint 
ily property could not, therefore be 
ched and sold to satisfy the mort- 


e-debt. The trial Oourt held that 
mukh Singh and his sons, defen- 
is Nos. 2 to 5, constituted a joint 


du family, that the land in suit was 
t family property and that the mort- 
e was entered into for the benefit of 
family. On these findings the trial 
rt passed a preliminary decree un- 
O. XXXIV, r. 4, Civil Procedure 
e, in favour of the plaintif for 
6,000. Gurmukh Singh and his sons 
1 the exception of Chattar Singh, de- 
lant No. 5, have preferred the 
ent appeal to this Court. 


preliminary objection was taken on 
alf of Shiv Ram, plaintiff-respondent, 
; the present appeal was incompetent 
t was an appeal from a preliminary 
‘ee and was presented after a final 
‘ee had been made in the suit. The 
iminary decree was passed on Febru- 

13, 1954, and the final decree 
wed on March 12. The present appeal 
preferred from the preliminary decrree 
the May 23, and no appeal has 
2 preferred against the final decree. 
yas contended on beb.lf of the respond- 

that it has been held by a 


157—53 & 54 


GURMUKH SINGH v. MALIK SHIV RAM (LAH.) 


. decree 


` Taleb Ali v, Abdul Aziz (3). 


417 


Division Bench of this Court in Lal 
Chand v. Thakar Das (l), that: 

“an appeal against a preliminary decree only 
presented after both the preliminary and final 
decrees are made, is not competent,” 
and that in the absence of any autho- 
rity of this Court to the contrary, the 
appeal against the preliminary decree 
was liable to dismissal. On behalf of 
the appellants it was contended that the 
case reported as Lal Chand v. Thakar Das 
(1), was wrongly decided and that un- 
der s. 97, Civil Procedure Oode, ıb was 
open to a person aggrieved by a pre- 
liminary decree to lodge an appeal 
against such decree and the mere fact 
that he did not lodge an appeal against 
the final decree could not take’ away 
the right that had accrued to him on 
the passing of the preliminary decree. 
The case of Lal Chand v. Thakar Das 
(1),- does mot contain any indepen- 
dent discussion of the question of law 
raised in the present appeal. The 
decision cf this Court is mainly based 
on a ruling of the Valcutta High 
Court reported as MacKenzie v. Narsingh 
Sahai (2), and some earlier rulings of tne 
same- Court. ‘The concluding paragraph 
of the judgment may be quoted in 
extenso : 

“J have been referred to no authority in which 
the Court has permitted an appeal against the 
preliminary decree filed after the final decree 
had been passed, following what appears to me 
to be a trend of judicial opinion, L am of 
opinion that the present appeal having been 
presented after both the preliminary and final 
decrees were made, against the preliminary 
only, is not competent and I would 
accordingly dismiss this appeal.” 

The whole case law on the subject 
has, however, been exhaustively reviewed 
in a Full Bench decision of the 
Oaleutta High Court reported as 
lt was held 
in that, case that: 

“an appeal from preliminary decree is not in- 
competent even if a tinal decree is made before 


the appeal is presented.” 

It was observed by Rankin, -C. J., 
that the final decree is, in its nature, 
dependent and subordinate to the pre- 
liminary decree because it is a decree 
which has been passed as aresult of the 
proceedings directed and controlled by 
the prelimimary decree and based there- 
on. Jt was further pointed outthat: 

“the final decree is as much subordinate and as 
much dependent upon a preliminary decree as 

(1) 107 Ind. Oas. 610; A I R 1928 Lah. 73. 


(2) 36 O 762; 1 Ind, Uas. 413; 1u O L J 113. 
(3) 57 O 1013; 123 Ind, Oas. 305; A I R 1923 Oal. 


689. 
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-an order for the execution of a decree is 
subordinate and dependent on- the decree which 
is being executed. The function of the final 
decree is merely to re-state and apply with 

- precision what the preliminary decree has ordain- 
ed. The decrees are in the same suit. The 
appellate Court, if it has power over the prelimi- 
nary decree at all, power to reverse it or vary 
it, has power to affect the final decree.” 

The four other Judges constituting 
the Full Bench concurred in the opi- 
nion of Rankin, C. J. With all respect 
-we are of opinion that the decision of 
this Court reported as Lal Chand v. 
Thakar Das (1), does not lay- down the 
law correctly, and we respectfully 
agree with the Full Bench ruling of 
the . Calcutta ‘High Court alluded to 
above. It appears to us that the 
preliminary decree has an independent 
existence and as the’ person aggrieved 
by it is ‘bound to appeal from it, that 
right cannot be taken away by a final 


decree being passed either before or 
after the presentation of an appeal 
from the preliminary decree. A Full 


“Bench of the Patna High Court has 
also ‘considered this question in 
Wajibunnissa v. Bankebehari Singh ‘(4). 
It was held in that case that : 

“the law not only gives an aggrieved party a 
right to appeal against the preliminary decree, 
but it imposes the restriction that if he does 
not prefer an appeal against that decree, he is 
precluded trom disputing its correctness in an 
appeal against the final decree. There is no 
provision anywhere in the Code which takes 
away the right ofa party to appeal against the 
preliminary decree if a final decree has been 
made before the appeal is preferred.” - 

Reference may be made in this con- 
nection to a Full Bench ruling of the 
Allahabad High Court - reported as 
Kanhaiya Lal v. Tirbeni Sahai (5), wherein 
it was observed by OChamier, J., that : 

“the Code gives a right of appeal against preli- 
minary decree and further -provides that where 
any party aggrieved by .a preliminary decree 
passed after the . commencement of 
(Civil Procedure Oode, 1908), does not appeal 
from such decree shall be precluded from  dis- 
puting its correctness in any appeal which may 

@ preferred from the final decree”. A 

_It appears that the Courts are not at 
liberty to read into the Code any 
provision to the effect that the passing 
of the final decree shall be a bar 
either to the institution or the hearing 
of ‘an appeal against the ` preliminary 
decree, To the same effect is Lakshmi 


(4) 127 Ind. Oas. 449; A I R 1930 Pat. 177; 11 P LT 
61; Ind, Rul, (1930) Pat. 689. . $ 
----(5)_ 36 A 532; 24 Ind. Oas. 827; A IR: 1914 All. 380; 
12 A L J 876. - ai 
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v. Maru Devi (6). In view of the authorities 
referred to above, and on a considera- 
tion of s. 97, Civil Procedure Code, we 
are of opinion that even after the 
passing of a final decree it is open to 
a party to prefer an appeal against the 
that if that 
appeal is accepted, the final decree falls 
with, the preliminary. decree. We, there- 
fore, overrule the preliminary - objection 
taken on behalf of the respondent. 

It has been held hy the learned 
Senior Subordinate Judge that Rs. 2,000 
which were raised by Gurmukh Singh 
on the basis of the mortgage-deed dated 
June 11, 1921, were spent for the pur- 
pose of purchasing ‘a lorry for Chattar 
Singh, defendant No. 5. Chattar Singh 
plied this lorry on hire in Calcutta and. 
thereby set up a new business. It was 
laid down’ by their Lordships of the 
Privy Council in Benares Bank, Lid. v. 


` Hari Narain (7), that : 


“the manager ofa joint Hindu family, whether 
governed by the Mitakshara or by the Daya- 
bhaga, has no authority to impose upon a 
minor member the risk and liability of a new 
business started by him; that the manager 
is father of the minor makes no difference.” 

It must, therefore, be held that 
Gurmukh Singh could not bind the 
joint family estate in order to provide 
money’ for one of his sons to start a 
new business in Oalcutta. The mortgage 
in question must therefore be held to 
be wholly invalid. It was further held 
by their Lordships that a mortgage of 
joint family property created for the 
purpose of starting a new business 
must be held to be wholly invalid 
under the Mitakshara Law and that it 


did not pass the shares even of the 
alienating co-parcener. ne 
The plaintiff is the only contesting 


respondent in the case and it was urg- 
ed on his behalf that he is at least 


entitled to a personal ` decree against 
Gurmukh Singh, defendant No. 1, and 
Chattar Singh, defendant No. 5. The 


appellants objected to a persona] decree 
being passed against any of the defen- 
dants on the ground that the suit of 
the plaintiff, so far as relief by way of 
personal decree was concerned, was 
by limitation..In reply the 

(6) 37M 29; 12 Ind. Cas. 664; AI R 1915 Mad.197' 
10 ML T 437; 271 MLJ 1063, i 

(7) 54 A 564; 137 Ind Cas, 781; A I R 1932P O 182; 
59 1 A 300; Ind. Rul. (1932) PO 220; 36 OW N 826, 
34 Bom. L R 1079; 55 O L J 583:90 W N 599; (1932) 
A L J714;36 LW 56; 63M L J 92; 13 PL T491 
(P Q). : 


1935 


learned Oounsel for the respondent relied 
on certain acknowledgments. These ques- 
tions, however, have not been gone into 
by the trial Court as the suit was 
fought on the basis of the mortgage- 
deed alone and the question of a per- 
sonal decree as distinct from a mort- 
gage desree was not taken into consi- 
deration. It is, therefore, necessary to 
remand this case to the lower Court 
for a decision as to whether a personal 
decree can be passed against any of 
the defendants, and whether the shares 
of the sons in the joint family property 
can be made liable for the satisfaction 
‘of the personal decree against the 
father on account of the pious obligation 
of the sons to pay the debt of their 
father. 

For the reasons given above we ac- 
cept this appeal, set aside the prelimi- 
nary decree, dated February 13, 1934, and 
the final decree dated March 12, 1934, and 
remand the case to the trial Court under 
s. 151, Civil Procedure Code, for re decision 
in the light of the observations made 
above. An opportunity will be givento 
the plaintiff to amend the plaint if he 
desires to do so. It may be noted 
that we do not give any decision on the 
question whether Gurmukh Singh, 
mortgagor, formed a joint Hindu family 
with his sons, defendants Nos. 2 to 5, 
at the time of the mortgage. It would 
be open to the parties to raise this 
question if an appeal comes up tothis 


Court after the decision of the trial 
Court on remand. Costs will abide 
the results. The cross-objections, pre- 
ferred by the  plaintiff-respondent are 
dismissed. ; 

N. Case remanded. 


PRIVY COUNCIL 
Appeal from the Ualcuita High Court 
July 8, 1935 
Lord MACMILLAN, Sta Joun WALLIS 
. AND SIR SHADI Lau 
Rai SATINDRA NATH CHOUDHURY— 
APPELLANT 
versus 
Rat JATINDRA NATH CHOUDHURY 
AND ANOTHER——RksPONDENTS 
Registration Act (XVI of 1908), ss. 51, 87—Bona 
fide error in eniering document in Book 4, instead of 
Book 1\— Whether invalidates registration—Transfer of 
Property Act (1V of 1882), ss, 3, 1830—Partition deed 
beween brothers—Annutiy to mother—Charge on im- 
movable property —jW kether actionable clarm—Judg- 
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ment-debtor granted. extension of time for payment of 
decretal amount—Interest, whether can be granted at 
contractual rate. 

The person presenting a document for registration 
has no control -over the procedure ofthe officer 
registering it, and it is the latter who, subject to the 
control of his superior officer, selects the Book in 
which it shouldbe entered. Consequently, the bona 
fide error of the registering officer in entering 
the document in Book 4, instead of Book 1, would not 
affect the validity of the registration of the docu- 
ment. 

After the death of the father, the son executed a 
deed of partition which contained, inter alia,a 
promise by the sons to pay the annuity in two 
instalments, to their mother, in lieu of her share in 
the inheritance and interest thereon in the event 
of failure to pay the money on the due date. Asa 
security for the regular payment of the money, each 
son created in favour of the mother a charge for the 
annuity on one of the properties allotted to him on 
partition and specified in the deed; and authorised 
her to realise the amount due to her from that 
property, if he committed a default in payment. 
The'elder son did not make any payment to the 


- lady, with the result that in July, 1922, he owed to 


her a large sum of money in respect of three instal- 
ments and interest thereon. On July 22, 1922, she 
transferred tothe younger son her claim to recover 
the money, which amounted to Rs. 19,288, with “all 
the right, title, and interest” in respect of that debt, 
and the right to recover interest thereon, The 
deed of transfer was registered : 

Held, that the right of the mother to recover the 
arrearsofher annuity was a debt, which, though 
charged upon immovable property, was not secured 
by a mortgage ; and her claim amounted to an “action- 
able claim” as defined by s. 3o0f the Transfer of 
Property Act, IV of 1882. That claim was undoubted- 
ly transferred by her to the younger son bya 
registered deed of gift, which complied with the 
rougen of s. 130 of the statute. [p. 420, col, 


Held, also, that not only was the debt transferred 
put also the security for the debt. 

The appellant had failed to make the payment 
within the period fixed by the Subordinate Judge, 
and his property was liable to be sold for satisfy- 
ing the respondent's claim. To avoid the sale, he 
askedthe High Court to extend the period, and 
his request was acceded to: 

Held, that the appellant could have no legitimate 
grievance, if, while granting the concession, the High 
Court made him liable for the payment of interest at 
the contract rate during the period of extension. The 
stipulated rate of interest could be awarded up to the 
date of realisation or actual payment, and a 
debtor should not be allowed to keep the money of 
his creditor at a low rate of interest by merely bring- 
ing an unsuccessful appeal. 


Messrs. L. De Gruyther, K. C., and J. M. 
Pringle, for the Appellant. 

Mr. A. M. Dunne, K. C., and Sir T. Strang- 
man, for the Respondents. 

Sir Shadi Lal, —On February 17, 1915 
one Rai Hari Charan Obvudhury, a rich 
land-owner of Nakipur in the Presidency 
of Bengal, died leaving him surviving a 
widow Katyayani Debi, and two gons 
Rai Satindra Nath Choudhury and Rai 
Jatindra Nath Choudhury. For ubout 
six years the;sons with their mother lived 
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together amicably, and jointly managed 

and owned the estate left by the deceased. 
In March 1921, they effected a partition of 

the joint estate; and, while the immovable 
property was divided equally between 
the sons, the mother agreed to receive, in 
lieu of her share in the inheritance, an 
annuity of Rs. 12,000 from each of her sons 
during her life-time. The deed of parti- 
tion, which was executed and registered on 

March 18,1921, contained, inter alia, a 

promise by the sons to pay the annuity in 
two instalments, and interest thereon at 1 
per cent. per mensem, in the event of 
failure tó pay the money on the due date, 
As a security for the regular payment of 
the money, each son created in favour 
of-the mother a charge for the annuity 
on one of the properties allotted to him 
on partition and specified in the deed; and 
authorised her to realise the amount due 
to her from that property, if he committed 

a default in payment. 

It appears that the elder ‘son did not 
make any payment to the lady, with the 
result that in July, 1922, he owed to her 

_a@ largesum of money in respect of three 
instalments and interest thereon. On 
July 22, 1922, she transferred tothe younger 
‘son her claim to recover the money, which 
amounted to Rs. 19,288, with “all the 
tight, title and interest” in respect of 
that debt, and with the right to recover 
interest thereon. The deed of transfer was 
registered on July 26, 1922; and it was on 
the strength of that document that the 
transferee commenced, on June 13, 1927 
the action which has given rise to the 
“ present appeal. He claimed to recover 
from his elder brother the aforesaid sum 
and interest at 12 per cent. per annum 
amounting to Rs. 10,596. He sought to 
enforce the claim against the property 
which was specifically charged with the 
payment of the annuity, and to reulise 
the deficiency, if any, from the other pro- 
perties of the defendant. 

The trial Judge granted a preliminary 
decree for the .entire sum, and uwarded 
inlerest at the stipulated rate from the date 
of the institution of the-suit to July 27 
1929, which was the date fixed by him 
for the payment of the amount found due 
on that date. Against this decree the 
defendant appealed to the High Court, who 
concurred with the trial Judge on all the 
points raised by the appellant except that 
they set aside the clause in the decree 
allowing the plaintiff to apply fora 
personal decree against the defendant for 
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the balance, “if the net proceeds of the 
sale of the property charged” are found 
to be insufficient for the payment of the 
amount due. The learned Judges, however, 
allowed the decree-holder to realise the 
balance, if any, from the other movable 
and immovable properties of the judgment- 
debtor. The time fixed by the trial Court 
for the payment of the money had already 
expired, and the High Court, when asked 
by the appellant to extend the period, 
granted further time up to March 31, 
1933. The decree, which followed upon 
their judgment, directed him to pay the 
amount claimed in the plaint, with 
interest thereon at 12 percent. per annum 
from the date of the suit up to March 31, 
1933. It was only after that date that 
interest was to run at 6 per cent. per 
annum. 

The defendant has now brought this 
appeal to His Majesty in Council, and 
their Lordships after examining the 
arguments presented to them are not pre- 
pared tohold that any valid ground has 
been established which would justify their 
dissent from the conclusion reached by 
the High Court. The right of the lady 
to recover the arrears of her annuity 
from the appellant was a debt, which, 
though charged upon immovable pro- 


-perty, was not secured by a mortgage; 


and her claim amounted to an “actionable 
claim” as defined by s. 3 of the Transfer 
of Property Act IV of 1882. That claim 
was undoubtedly transferred by her to the 
respondent by a registered deed of gift, 
which complied with the requirements of 
8. 130 of the statute. I! is to be observed that 
in the deed the donor expressly refers to 
the instrument of partition which was the 
source of her claim, and prominently men- 
tions her right to recover the debt from 
the immovable property of the appellant 
which was charged with its payment. 
There can be little doubt that she not 
only divested herself of all the rights to 
which she was entitled in respect of the 
recovery of the money, but also transferred 
them to the respondent. The learned 
Judges of the High Court, who were con- 
versant with the language used by the 
donor, have held, in concurrence with the 
trial Judge, that not only was the debt 
transferred but also the security for the 
debt. They repelled the contention that 
the security was not transferred, and 
expressed the opinion that “on the facte 
of this case it is impossible to resist the 
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conclusion that the security had passed 
to the plaintiff.” 

This finding cannot be seriously con- 
tested; but if is urged that, as the deed 
of gift was entered, notia Book 1 which 
as prescribed by s. 51 of the Indian 
Registration Act, XVI of 1908, is a register 
of non-testamentary documents relating to 
immovable property, but in Book 4 whicn 
is a miscellaneous register for entering 
documents which do not relate to immov- 
able property, its registration is invalid in 
so far as the transfer of the security is 
concerned. In support of his contention 
the learned Counsel for the appellant 
has referred to the judgment of the Cal- 
cutta High Court in Indra Bibi v, Jain 
Sirdar Ahiri (1) but the contrary view 
has been expressed by the Bombay 
High Court in Parasharampant v. Rama (2) 
and by the Madras High Oourt in Subba- 
lakshmi Ammal v. Narasimiah (3). 

The person presenting 2 document for 
Tegistration has no control over the pro- 
cedure of the officer registering it, and 
it is the latter who, subject to the control 
of his superior officer, selects the book 
in which it should be entered. As held 
by the High Court, the document should 
have been entered in Book 1, and the 
mistake, which was made by registering 
officer in good faith, has not injured any 
innocent person. It is provided by s. 87 
of the statute that nothing done in good 
faith by any registering officer shall be 
deemed invalid merely by reason of any 
defect in his procedure. With reference 
to the phrase " defect in procedure”, which 


was used in s. 88 of the Indian Registra- 


tion Act XX of 1866, which section cor- 
responds to s. 87 of the present Act, Sir 
` Barnes Peacock, in delivering the judgment 
of the Privy Oouncil in Sah Mukhun Lall 
Panday V. Sah Koondun Lall (4) made the 
following observations which are pertinent 


here :— 

“In considering the effect to be given to s. 49, 
that section must be read in conjunction with 
a, £8, and with the words of the heading of part 10, 
“Of the Effects of Registration and Non-Registra- 
tion”. Now, considering that the registration of all 
conveyances of immovable property of the value 
of Re. 100 or upwards is by the Act rendered com- 
pulsory, and that proper legal advice is not 
generally accessible to persons taking conveyances 
-of land of small value, if is scarcely reasonable 
to suppose that it was the intention of the Leg- 


(1) 85 O 845, 

(2) 34 B 202; 4 Ind, Oas. 588; 11 Bom. L R 1321. 

(3) 52 M L J 482; 102 Ind. Cas. 360; 38 M L T 226; 
95 L W 563; A 121997 Mad 586, ` 

(4) 21 A 210,15 B L R 228; 24 W R 75; 3 Sar, POJ 
500; 3 Suth. P O J 170 (P O}. 
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islature that every registration of a deed should 
be null and void by reason of a non-compliance 
with the provisions of ss. 19, 21, or 36, or other 
similar provisions It is rather to be inferred that 
the Legislature intended that such errors or defects 
should be classed under the general words “defect 
in procedure” in s. 88 of the Act, so that innocent 
and ignorant persons should not be deprived of 
their property through any error or inadvertence 
of a public officer, on whom they would naturally 
place reliance. If the registering officer refuses to 
register, the mistake may be rectified upon appeal 
under s. 83, or upon petition under s. 84, as the 
case may be; but if he registers where he ought 
not to register, innocent persons may be misled, 
and may not discover, until it is too late to rectify 
it, the error by which, if the registration is in 
consequence of it to be treated asa nullity, they 
may be deprived of their just rights”. 

In the circumstances of the present case 
their Lordships do not think that the 
error of the registering officer in entering 
the document in Book 4, instead of Book 1, 
should affect the validity of the registra- 
tion, The High Court, therefore, rightly 
held that the security was duly trans: 
ferred to the plaintiff, and that he is 
entitled to realise the money from thé 
immovable property charged with the 
payment thereof. XE 

The preliminary decree, which was made 
by the Subordinate Judge, declared that: 
the amount due to the plaintiff including 
interest calculated at the rate of 12 per 


cent. per annum to July 27, 1929, . 
was Rs. 36,796-13-0; and directed the 
defendant to pay into Oourt the said 


amount on, or before, that date. He fur- 
ther directed that, in the event of dé- 
fault in payment, "the charged property 
or a sufficient part thereof” was to be 
sold to satisfy the plaintiff's claim, and 
awarded interest, after the date fixed for. 
payment, at the rate of 6 per cent. per 
annum, The defendant did not, howéver, 
comply with the direction as to-payment; 
but preferred an appeal to the High Oourt. 
His appeal failed on the merits, but the 
learned Judges granted his prayer for an 
extension of the time fixed by the Uourt 
of first instance for payment and allowed 
him to make the payment on, or before, 
March 31, 1933. The decree thus 
framed required the appellant to pay in- 
terest at the stipulated’ rate up to that 
date; with the result that in order to 
gave the property from sale, he would have 
to pay a larger sum than the amount 
calculated on the basis of the decree 
against which he had appealed to the 
High Oourt. It is, therefore, argued for 
the appellant that, in the absence of an 
appeal by his adversary, the High Court 
had no jurisdiction to enhance the rate 
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of interest payable after the date fixed by 
the trial Court for payment. This conten- 
tion, though seemingly plausible, cannot 
be sustained. It is beyond dispute that 
the stipulated rate of interest can be 
awarded up to the date of realisation or 
actual payment, and that a debtor should 
not be allowed to keep the money of his 
creditor at alow rate of interest by merely 
bringing an unsuccessful appeal. As 
stated above, the appellant had failed to 
make the payment within the period fixed 
by the Subordinate Judge, and his prop- 
erty was liable to be sold for satisfying 
the respondent's claim. To avoid the sale, 
he asked the High Oourt to extend the 
period, but the learned Judges were not 
bound to grant his prayer, They, how- 
ever, acceded to his request; and hecan 
have no legitimate grievance, if, while 
granting the concession, they made him 
liable for the payment of interest at the 
contract rate during the period of exten- 
sion. Otherwise, a debtor has only to 
prefer an appeal in order to withhold 
the payment of money to his creditor for 
a long period without incurring liability 
for interest at the rate which he himself 
had agreed to pay and which he could 
not challenge on any valid ground. Such 
a device, if permitted, would lead to 
manifest injustice. z 

Their Lordships do not think that the 
appellant has succeeded in substantiating 
any of the objections raised by him to 
the judgment of the High Court. They 
will, therefore, humbly advise His Majesty 


that his appeal be dismissed with 

costs. 

` D. Appeal dismissed. 
Solicitors for the Appellant. —Messrs. 


Watkins & Hunter. 
Solicitors for the 


Respondent.— Messrs. 
W. W. Rox &Co. 


ALLAHABAD HIGH COURT 
Oriminal Appeal No. 818 of 1934 
January 10, 1935 
KENDALL, J. 

SUNDAR LAL AND OTHERS— APPELLANTS 


versus, 
. .BMPEROR— Opposite Party. 

Penal Code (Act XLV of 1860), s. 300, Hxcep. 4— 
Sudden fight—Every one trying to hit one of opposite 
party—No thought of private defence—Held, offence 
committed was culpable homicide. ee 

Where there was in fact a sudden fight and every- 
one was trying to hit one of the opposite side and 
nobody thought about the private right of self- 
defence and one person from the opposite side received 
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blows during the fight which resulted in his death: 
Held, that the offence committed was culpable 
homicide. 


Cr. A. from an order of the Sessions 
Judge, Shahjahanpur, dated August 4, 
1934. 

Mr. L. M. Roy, for the Appellants. 

The Government Pleader, for the Crown. 


Judgment.—The three appellants, Sun- 
der Lal, Rati Ram and Ram Din, have 
been convicted of an offence under s. 304, 
Penal Code, and have been sentenced to 
three years’ rigorous imprisonment each, 
and they have appealed against their 
convictions and sentences. The facts which 
the learned Sessions Judge has found to 
be proved are as follows: On_ the after- 
noon of March 31, 1934, Ram Sarup, the 
deceased, drove his cart through a field 
belonging to Sham Mal, and in con- 
sequence of this had a quarrel with 
Sham Lal and his sons, Rati Ram and 
Ram Din. Nothing happened at the 
time and Ram Sarup went home. Later 
in the afternoon Ram Sarup was called 
from his house by the appellants, who 
told him to go and settle the matter, and 
he, therefore, went to Sheo Shanker’s cha- 


butra where the three appellants attacked 
Ram Sarup, hit him on the head 
and so killed him. During the attack 


Mahadeo and Balak Ram came ap and 
attacked Ram Sarup’s assailants, with the 
result that Rati Ram, Ram Din and Sheo 
Shanker, who was also present at the 
time, received injuries. Bhola Nath, the 
father of Ram Sarup who had gone 
along with him to Sheo Shanker’s chabutra 
made report at the thana 7 miles away 
at 8p.m., the same evening, in which he 
stated the case which has been helieved 
by the Sessions Judge, with the excep- ` 
tion that he made no mention of Balak 
Ram. The learned Judge considered 
that in these circumstances the three ap- 
pellants were guilty of culpable homicide, - 
as their offence came within the fourth 
exception tos. 300, Penal Code. 

Mr, Roy, for the appellants, has argued 
that his clients acted in self-defence 
inasmuch as the evidence shows that they 
themselves were attacked by Ram Sarup 
and his friends, and that though they 
undoubtedly hit Ram Sarup on the head 
and caused his death, they only did so 
after they themselves had been attacked. 
I have considered the evidence, and there 
are certainly some circumstances which 
support Mr. Roy's. theory of the fight, 
In the first place, it appears to me to be 
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ain that there was a considerable fight. 
medical evidence shows that Ram Din 
sllant, received a bruise on the side 
is head, another injury on his right 
Ider and a third on his finger. Rati 
ı was hit on the shoulder and Sunder 
on the leg, and Sheo Shanker had 
. the bones of his right fore-arm broken 
three bruises on the head as well as 
on the upper arm. In the -second 
e, it is not conceivable that the fight 
in by Ram Sarup being hit on the 
l- and falling down dead, and that 
ien developed into a melee between 
supporters of the two sides. The gene- 
fight must have taken place before 
. Sarup was knocked down, and it 
only brought to an end when he was 
‘ked down and it was realised that one 
le parties to the fight had been 
usly injured. It follows, therefore, 
the injuries to Ram Din, Rati Ram, 
ler Lal and Sheo 
ed before Ram Sarup had been 
sked on the head, and asit isalmost 
xdible that Ram Sarup alone should 
‘caused all these injuries, and as we 
v from the evidence that Balak Ram 
Mahadeo were witnesses of the fight 
also took part in it, the conclusion 
resistible that there were three, and 
ibly four, on each side, and it is at 
possible that Ram  Sarup’s party 
the aggressors. In fact one or two 
ae prosecution witnesses have said that 
. Sarup struck the appellants before 
struck him. 
1other part of the prosecution story 
hit is difficult to believe is that in 
h Bhola Nath says that the three ap- 
mts came to Ram Sarup’s house and 
d him out to Sheo Shanker’s chabutra. 
sy had intended to havea settlement 
Ram Sarup they would, in all pro- 
lity, have had it then and there. If 
Sarup however went to Sheo Shan- 
chabutra it seems that he went 
) accompanied by his friends, that 
juarrel took place there, that there 
a general fight and that Ram Sarup 
ved blows in the course of that fight 
b resulted in his death. 
zannot agree with Mr. Roy, however, 
in these circumstances the appellants 
committed no offence as they were 
fied in striking Ram Sarup on the 
in order to protect themselves. There 
in fact just such a sudden fight as 
mtemplated in exception4 tos, 300, 
l Code, Everyone was trying to hit 


Balak had been . 
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one of .the opposite side and nobody 
thought about the private right of self- 
defence. It is not at all- clear, though it 
may be as I have said quite probable, 
that Ram Sarup’s party were the aggres- 
sors, and in short, though I think the 
circumstances of the fight were different 
from what the learned Judge found to be 
true, the law which he has applied is the 
right one, and the appellants are guilty of 
culpable homicide, though their offence is 
not so serious as that which the Judge has 
found to be proved. The result is that the 
sentences passed on them ought to be re- 
duced. 

I, therefore allow the appeal to this 
extent that, while maintaining the convie- 
tions, I reduce the sentence passed on 
each of the appellants from three years’ 
rigorous imprisonment to one year’s rigorous 
imprisonment. The appellants are on bail 
and must surrender to their sureties. 

D. Sentence reducd. 


PRIVY COUNCIL 
Appeal from the Allahabad High Court 
July 5, 1935 
Logn ATKIN, SIR Jonn WALLIS AND 
Str Ssapr LAL. 
SAHU RAMJIMAL AND ANOTHER — 
APPELLANTS 
versus 
RIAZ-UD-DIN AND OTARERS—RESPONDENTS 

Agra Pre-emption Act (XI of 1922), ss.4 (1)(7),5 (3) 
—Who can pre-empt—Held, that plaintiff not being co- 
sharer could not pre-empt—Composite mahal by union 
of two plots, one recognizing pre-emption and other not 
—Question whether pre-emption exists in composite 
mahal—Absence of provision im Act—Matter of 
legislature, 

Held, that the right of pre-emption underthe Agra 
Pre-emption Act can only be claimed by a co-sharer 
and that the burden of proving that he is a co-sharer 
and that he has aright to take part inthe administra- 
tion of the mahal undoubtedly lies on the plaintiff 
who comes to Court. ` 

Held, also on facts that the plaintiff wasa petty 
proprietor and consequently excluded: from the de- 
finition of a co-sharer and that the suit for pre-emp- 
tion failed on the ground that the plaintif had not 
established that he had the status of a co-sharer, 
which alone was the foundation of his claim. [p. 426, 
col. 2 | cs 

The Legislature has preserved the status quo in 
respect of the existence of the right of pre-emption 
by providing in sub-s, 3 of s. 5, Agra Pre-emp- 
tion Act that whena mahal recognising the right 
of pre-emption has been partitioned, that right 
shall be deemed to apply to all the parts into 
which it has been divided. Presumably if before 
partition a mahal was not governed by the law 
of pre-emption, there would be no right. of pre- 
emption in respect of any of the parts resulting from 
its partition, There is, however, no statutory pro- 
vision for a composite mahal formed by the union of 
two plots, one coming out.of a mahal favouring the 
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right of pre-emption, and the other taken out ofa 
mahal negativing that right. The matter is one 
which lies within the province of the Legisla- 


ture. 

‘Messrs. L. DeGruyther, K. C. and Hyam, 
_ forthe Appellant. -> 
" Mr. J, M. Parikh, for the Respondents, 


Sir Shadi Lal.—This consolidated ap- 
peal arises out of two suits for pre-emp- 
tion in, respect of the sales oftwo agricul- 
tural holdings situate in Mahal Zard of 
the Village Babaina in the Agra Province 
of India. The trial Judge dismissed both 
the suits, but the High Court on appeal 
granted decrees for pre emption, on pay- 
ment of certain sums of money which are 

- no’ longer in dispute. The vendees have 
each preferred an appeal to His Majesty 
in Council, and their appeals, involving, 
-s they do, the same points for determi- 
nation, have been consolidated into one 
appeal. 

During the pendency of the appeal, the 
successful pre-emptor sold, on May 27, 
1932, the lands, in respect of which he 
had obtained decrees, to one Shyam Lal 
who, as alleged by the vendees in the trial 
Court, had instigated the plaintiff to bring 
the suits and’ financed the litigation, in 
pice: to get the property ultimately from 

im. >- 

After making the transfer to Shyam 
Lal, the pre-emptor entered into a com- 
promise with the vendees, by which he 
. abandoned his alleged right of pre- 
emption, and agreed to the restoration of 
the decrees of the Court of first instance, 
which had dismissed his suits. This com- 
promise cannot, however, affect the title 
ec eel had already vested in Shyam 

al. 

The contesting parties before their Lord- 
ships are, therefore, the vendees who are 
the appellants, andthe sons of Shyam Lal 
who,. after the death of their father, have 
been impleaded as respondents. 

Before discussing the questions arising 
in the- appeal, their Lordships consider it 
necessary to give a brief history of the 
Mahal Zard which comprises the lands in 


dispute. The village Babaina in 1874 
consistd of four Mahals called Mahal 
Nadir Khan, Mahal Niaz-ullah Khan, 


Mahal Bibi Begum arid. Mahal Bhikari 
Das. In respect of each of these mahals 
a. wajib-ul-arz was prepdred--during the 
period, 1874 to 1877. While the: wajib-ul- 
arz of Mahal Nadir Khan recorded that 
there was no right of pre-emption in that 
‘mahal, the wajibul-ul-arz:o£-Mahal Bibi 


SAHU RAMJIMAL V. RIAZ-UD-DIN (P. O.) 


157 IC 


Begum contained an entry in favour of 

preemption, and so did the wajib-ul-arz . 
of Mahal Bhikari Das. Inrespect of Mahal - 
Niaz-ullah Khan, the wajib-ul-are prepared 

in 1874 contained a declaration in favour 

of preemption, but the later wajib-ul-arz 

prepared in 1877 recorded that there was 

no right of pre-emption. It is, however, 

common ground that the former wajib-ul-arz 

must prevail, vide Explanation to sub- 

s.2 ofs.5 of the Agra Pre-emption Act, 

XI of 1922, which section will be discuss- 

ed hereinafter. : 

In 1898 one Qadir Khan became the 
owner of two mahals, viz, Mahal Nadir 
Khan and Mahal Niaz-ullah Khan, and 
also of a new mahal called Mahal Surkh 
Bibi Begum, which was one of the two 
mahals which were formed on the parti- 
tion of the original Mahal Bibi Begum. 
He, thereupon, applied for the consolidation 
of these three mahals into one mahal, and his 
application was granted and the consolidat- 
ed mahal was called Mahal Qadir Khan 
Surkh. After the death of Qadir Khan his 
mahal was divided in 1924 into three mahals, 
viz.,: (1) Mahal Asmani, consisting of the 
land which two brothers, Rafi-ud-din and 
Nizam-ud-din, had purchased from Qadir 
Khan in 1920; (2) Mahal Sabz, which be- 
came the property of Qadir Khan’s widow 
and (3) Mahal Zard, which was owned by 
his nephews Mustajib-ud-din and Zahur 
Husain. 

On March 20, 1925, Mustajib-ud-din sold 
his one-half share in Mahal Zard to Sahu 
Ramji Mal. Subsequently, the other co- 
sharer, Zahur Husain, executed in July, 
1925, a deed of sale in respect of his 
moiety in favour of Phula Devi. OnJanu- 
ary 5, 1926, Riaz-ud-din brought two suits . 
for the pre-emption of these lands, and 
based his right of pre-emption on the 
ground that he was aco-sharer in Mahal 
Zard. His claim was rejected by the trial 
Judge, but has been allowed by the High 
Court. 

The questions raised on this appeal are:— 
(1) Whether the plaintiff has proved the 
existence of the right of pre-emption in 
the Mahal Zard in which the lands are 
situate; and (2) Whether he is a co-sharer in 
the mahal, and as such, is entitled to 
exercise the right of pre-emption. 

The determination of these questions 
depends upon certain provisions of the Agra 
Pre-emption Act, XIof 1922, which con- 
solidates the law relating to pre-emp:ion 
in the Province of Agra. For the purpose 
of establishing the existence of the right 
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of pre-emption, the plaintiff invoked, not 
only s.5 of the statute, but also the 
Muhammadan Law, the provisions of 
which are not affected by that section in so 
far as the present case is concerned. Under 
the Muhammadan Law, the pre-emptor must 
make certain demands for pre-emption, 
which are a pre-requisite to the exercise by 
him of the right of pre-emption. The 
trial Judge felt no hesitation in holding 
that the condition prescribed by that law 
had not been fulfilled: and his finding, 
which depended upon an appreciation of 
the evidence, was not challenged before 
the High Courl, and cannot be seriously con- 
tested. 

The question then arises whether the 
requirements of the statute as to the 
existence of the right of pre-emption have 
been satisfied. Section 5 (1), as amended 
by Act VIII of 1923, which contains the 
law on the subject, provides that a right 
of pre-emption shall be deemed to exist 
only in mahals or villages in respect of 
which any wajib-ul-arz prepared prior to 
the commencement of the Act records a 


custom, contract, or declaration, ss specified , 


in cls. (a), (b) and (c) of that sub-section. 

Now, it is beyond dispute that in respect 
of Mahal Zard, no wayjib-ul-arz was, or could 
be, prepared before the commencement 
of the statute; and there is, therefore, no 
entry in favour of the existence of the right 
of pre-emption in that mahal. The history 
of the Mahal Zard, as sketched above, 
shows that it came into existence in 1924 
on the partition of Mahal Qadir Khan 
Surkh into three separate mahals, but 
there was no such wajib-ul-arz even in 
respect of that parent mahal. There was, 
however, a wajib-ul-arz relating to each of 
the three mahals, which were amalgamated* 
into Mahal Qadir Khan Surkh, and, while 
the existence of the right of pre-emption 
was recorded in respect of two of these 
mahals, there was no pre-emption in the 
third mahal. 

The learned trial Judge finds that of 
1,158 bighas of land, which were sold to the 
two vendees, only about 82 bighas of land 
originally formed part of Mahal Bibi Begum, 
in respect of which the existence of the 
right of pre-emption was recorded in the 
wajib-ul-arz. But the rest of the property 
sold, viz., about, 3,076 bighas, belonged to 
Mahal Nadir Khan,in which there was no 
right of pre-emption, What is exactly the 
position of a new mahal, for which no 
wajib-ul-arz had been prepared prior to the 
commencement of.the Act, but which 
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consisted of two parcels of land which 
came out of two-mahals, one recognising the 
existence of the. right of pre-emption, and 
the other negativing it ? , Dces each of these 
plots continue to be governed by the law 
which was applicable to the mahal from 
which it had emanated, or does the law: 
originally governing one of the plots 
regulate both the plots when they are united - 
into a new mahal? In the latter event, 
which of these'two conflicting laws prevails? 

The Court of first instance held that the 
right of pre-emption should be confined to 
that plot which was pre emptible, when it 
formed part of the mahal which recognised" 
the right of pre-emption. That -view has 
not been accepted by the High Court, who 
find that the entry in the wajib-ul-arz of 
the mahal favouring the right ‘of pre-. 
emption should govern the entire land of the 
com posite mahal. i 

Their Lordships find it difficult to follow 
the reasoning of the learned Judges. 
They do’ not see any valid ground for’ 
preferring one entry to the rival entry about 
the existence or non-existence of the right 
of pre-emption. Suppose, thereis 2 mahal 
consisting of 1,000 acres, in respect of 
which the wajib-ul-arz contains an entry 
against the existence of the right of pre- 
emption. It would, according to the High 
Court, be open to the proprietors of that 
mahal to create the right of pre-emption in 
respect of the entire area by adding to it 


one acre taken out of an adjoining mahal 


recognising the right of pre-emption, and 
thereby making anew mahal of the two 
plots. There would then be a right of pre- 
emption in respect of, not only one acre, but 
also one thousand acres, which constituted 
the original mahal and enjoyed, at that 
time, immunity from the restrictions imposed 
by the law of pre-emption, > 
It is to be observed that the -Legislature’ 
has preserved the status quo in respect of 
the existence of the right of pre-emption 
by providing in sub-s.3 of s.5 that when 
a mahal recognising the right of pre- 


-emption has been partitioned, that right 


shall be deemed to apply to all the parts 
into which it has been divided. Presum- 
ably, if before partition, a mahal was not 
governed by the law of preemption, there 
would be no right of pre-emption in respect 
of any of the parts resulting from its parti- 
tion. There is, however, no statutory 
provision. for a composite mahal formed by 
the union of two plots, one coming out of 

mahal favouring the right of pre-emption, 
and the other taken out of a mahal negativ- 
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ing that right. The matter appears to be 
one which lies peculiarly within the province 
of the Legislature. E 

Their Lordships. do not consider it 
necessary to make any pronouncement on 
the subject, as they have no hesitation in 
holding that, evenif the right of pre-emption 
is assumedto exist in respect of the 
whole of Mahal Zard, the plaintiff 
has not succeeded in proving that he pos- 
sessed the qualification ‘claimed by him 
for exercising the right of pre-emption, 
vizą that he was a co-sharer in the 
mahal. He is certainly the proprietor of 
a plot of land, which he had purchased 
on the 10th August, 1920, from Rafi-ud-din 
and Nizam-ud-din, who had acquired it 
from: Qadir Khan a few months earlier. 
At the time of the purchase, that plot 
formed part of Qadir Khan's Mahal 
Surkh, but onthe partition of that mahal 
in 1914 into three mahals, it was allot- 
ted to Mahal§ Zard. The sale deed in 
favour of the plaintiff makes it clear that 
he acquired only certain specified fields, 
the total area of -which amounts to 38 
bighas and 14 biswas ; and the Oourts 
in India are agreed that he had no 
interest in the joint lands of the mahal. 
The trial Court also found that he did 
not take part in the administration of 
the affairs of the mahal, but the learned 
Judges of the High Court observe that “there 
is no evidence to show that he has not 
any right totake part in the administra- 
tion of the affairs of the mahal’. They 
themselves, however, point out that “the 
burden of proving that he is co-sharer 
and that he has a right to take part in 
the administration of the mahal undoubt- 
edly lies on the plaintiff who comes to 
Court”. Thereisnot a scrap of evidence 
- to discharge that onus, and the decision 
of the Court of first instance on this 
point must, therefore, be affirmed. The 
word “co-sharer", as defined in s. 4 (1) 
of the Agra Pre-emption Act, means 
“any person other than a petty proprietor 
entitled as proprietor to any share or part 
in a mahal or village whether his nama 
is or is not recorded in the register of 
proprietors”. It is clear that, if a person 
is a petty proprietor, he cannot be a co- 
sharer. The definition of ‘‘petty proprietor” 
is contained in s. 4 (7) of the Act, 
and that expression means ‘‘the proprietor 
of a specific plot land in a mahal, who 
as such is not entitled fo any interest 
in the joint lands `of the mahal, or take 
part in the administration of its affairs”. 
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Now, the plaintiff is the proprietor of 
a specific plot of land, and as such he 


is not entitled to any interest in the joint 
lands of the mahal, Nor is he entitled 
to take part in the administration of its 
affairs. All the ingredients of the definition 
have been fulfilled, and he must beheld 
to be a petty proprietor, andis consequently 
excluded from the definition of a co-sharer. 
The learned Judges of the High Court 
think that he is jointly liable with 
the other proprietors of the mahal for the 
payment of the whole of the land revenue 
assessed on the mahal, but it appears 
that he is liable to pay only Rs. 16-1-0 
which is entered in the revenue record as 
the revenue imposed upon the land owned 
by him. He has neither alleged nor 
proved that his liability extends beyond 
the payment of the revenue which is 
assessed upon his holding. 

The result of the above discussion is 
that the suits for pre-emption must fail 
on the ground that the plaintiff has not 
established that he had the status of a 
co-sharer, which alone was the founda- 
tion of his claim. 

The appeal should, therefore, be allowed, 
the decrees of the High Court should be 
set aside, and the decrees of the trial 
Judge dismissing the suits should be re. 
stored. The respondents, other than the 
vendors, must pay the costs incurred by 
the appellants throughout the Jitigation. 
Their Lordships will humbly advise His 
Majesty accordingly. 

D. Appeal allowed. 


Solicitors for the Appellants:—Messrs. 
Barrow, Rogers and Nevill. 

Solicitors for the Respondents:—Messra. 
T. L. Wilson & Co. 





ALLAHABAD HIGH COURT 
Civil Revision Application No. 483 
of 1934 
January 25, 1935 
Nra{maT-ULLAH, J 
ABDUL HAMID—JUDGMENT-DEBTOR— 
APPLIOANT 
versus 
Frreu SHYAM LAL CHIMAN LAL— 
DeceeE-HoLDER—OPPOSITE Party 
Provincial Small Cause Courts Act (IX of 1887), 


s. 17—Civil Procedure Code (Act V of 1908), s.47— ` 


Execution application—Objection—Objection struck 
off for default but not on mertts—Another applica- 
tion raising same objection—Proviso to s3. 17, Pro- 
vincial Small Cause Courts Act— Applicability — 
Order, if one under s. 47, Civil Procedure Code—Test 
to see if order is one under s, 47, Civil Procedure Code 


1935 


The judgment-debtor objected to au execution 
application on the ground that the applicant was not 
competent to apply for execution of the decree. 
The case was fixed for acertain date when the 
judgment-debtor was absent. The Court did not 
dispose of his objection on the merits and did net 
decide whether the applicant was competent to apply 
for execution of the decree or not, but passed an 
order “etriking offthe objection for default” : 

Held, (i) that his objection had not been dismiss- 
ed on the merits, and it was open to him to take 
the same objection by another application instead 
of applying for the order of dismissal being set 
aside; 

(ii) that the order could not be an order under 
s. 47, Civil Procedure Code, and did not amount 
toa decree; 

(iii) that the order in question could, in no sense, be 
considered to be an ex parte decree so as to attract 
the application of the proviso to s. 17, Small Oause 
Courta Act. z 

Unless some question of the nature specified in 
s. 47, Civil Procedure Code, is determined, an order 
passed in execution proceedings between the parties 
to the decree cannot be considered to be one under 
s. 47, Civil Procedure Code. 


C. R. App. against an order of the Small 
re Court Judge, Agra, dated August 1@, 
1934. 

Mr. M. Mahmudullah, for the Applicant. 

Mr. Kamta Prasad Verma, for the 
Opposite Party. 

Order.-- This isan application for revi- 
sion of an order passed by the learned 
Judge of the Small Cause Court at Agra. 
Tt seems to me that the applicant and 
the lower Court have acted under a mis- 
apprehension as regards the law applicable 
to the circumstances of the case. The 
applicant was the judgment-debtor in 
certain execution proceedings in the lower 
Court taken at the instance of one Nawal 
Kishore. The original decree-holder had 
died and Nawal Kishore applied for execu- 
tion of the decree. The judgment-debtor 
objected onthe ground that Nawal Kishore 
was not competent to apply for execution 
of the decree. The case was fixed for 
April 7, 1934, when the applicant was 
absent. The Court did not dispose of his 
objection on the merits and did not decide 
whether Nawal Kishore was competent 
to apply for execution of the decree or not, 
but passed an order “striking off the 
objection for default.” A few days later, 
the judgment-debtor made an application 
purporting to be one under ss. 141 and 151, 
Qivil Procedure Code, and praying that his 
objection dismissed for default be restored. 
He made certain allegations as regards 
the circumstances in which he was not 
present on April 7, 1934, when his objection 
was dismissed. The learned Judge did 
not decide the questions raised by the 
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application and dismissed it on the prelimi- 
pary ground that no security was furnished 
as required by the proviso to s. 17, Small 
Cause Courts Act. The present application 
is for revision of the last mentioned order. 

The learned Counsel for the applicant 
contends that the proviso to s. 17, Small 
Cause Courts Act, applies only to cases in 
which a defendant, against whom an ex 
parte decree has been passed applies for an 
order to set aside the ex parte decree, and 
that it does not apply to cases in which 
ex parte orders have been passed in miscel- 
laneous proceedings. The lower’ Court 
seems to have been of opinion that as the 
order, dated April 7, 1934, was one under 
s. 47, Civil Procedure Code, and therefore 
a decree, the proviso tos. 17, Small Cause 
Courts Act, is applicable, and no 
application for an order to set aside 
the decree (that is, the order under 
s. 47), is maintainable without security 
being furnished. 

The applicant appears to have laboured 
under the misapprehension that, unless 
the order dismissing his objection for de- ` 
fault be set aside, he is not entitled to 
press his objection, This was a mistaken 
view. His objection had not been 
dismissed onthe merits, and it was open 
to him to take the same objection by 
another application instead of applying 
for the order of dismissal being set aside. 
His objection had not been decided on the 
merits, and there was nothing in the order 
of April 7, 1934, to prevent him. from pres- 
sing the same objection again. There 
being no adjudication, no question of res | 
judicata can arise. It should be noted . 
that the provisions of O. IX, Oivil Procedure 
Code, are not applicable to execution pro-. 
ceedings. ` 

The lower Court was wrong in treating its 
order of April 7, 1934,as an order under 
s. 47, By that order no question arising 
between the parties to the suit in which . 
the decree had been passed and relating to 
the execution, discharge or satisfaction of 
the decree was determined. It could not 
therefore be an order under s. 47, Civil 
Procedure Code, and cannot amount to a 
decree. Unless some question of-the nature 
specified in s. 47, Civil Procedure Code, is 
determined, an order passed in execution 
proceedings between the parties to the 
decree cannot be considered to be one 
under s. 47, Civil Procedure Code. Assum- 
ing that the position of the applicant was 
that of a defendant, the order 
in question can, in no sense, be 
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considered to be an ex parte decree so as to 
attract the application of the proviso to 
8.17, Small Cause Courts Act. It is un- 
fortunate that a simple case like this 
should have become so controversial as to 
necessitate a revision. A little considera- 
tion of the legal aspect of the matter by 
the applicant and by the lower Court 
would have materially shortened the pro- 
ceedings. The application is allowed, the 
order of the lower Oourt is set aside 
and the case is sent back to that Court 
for disposal ac cording to law. Parties shal] 
bear their ow n costs in this Court. 
D. Application allowed. 
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Appeal from the Bombay High Oourt* 

_ duly 8, 1935 
Logo BLANEsSBURGH, Loep MaauIuuan AND 
. _Sre LANOELOT SANDERSON 
ADVOCATE-GENERAL or BOMBAY— 
PETITIONER 
VETSUS 
PHIROZ RUSTOMJI BHARUCHA AND 
ANOTHER— RESPONDENTS 
Bar Councils Act (XXXVIII of 1926), s. 10 (dj— 
Conviction of Advocate for criminal offence, whether 
evidence of misconduct—High Court’s discretion—In- 
terference by Privy Council—Burden of adducing evi- 
- dence of the grounds of conviction—Privy Council— 
Practice. 

Held, (1) that the fact that the Advocates concerned 
had been convicted of a criminal offence was evidence 
of their misconduct within the meaning of s. 10 (1) 
of the Bar Oouncils Act and this misconduct, though 
not committed in their professional capacity, entitled 
the Gourt to take disciplinary action against 
them; ' 

(2) that where in the exercise of their statutory 
discretion, the Judges proceed to consider whether in 
the circumstances the misconduct so proved called for 
any disciplinary action, whetherin the nature of 
reprimand, suspension, or removal from practice and 
decide that it does not, this action in thus exercising 
their discretion is not such as can be considered by 
the Privy Council; 

(3) that it was not incumbent: on the Advocate- 
General to adduce evidence of the’ grounds on which 
the convictions were based. Itwas for the Court to 
decide whether conviction of having been.a member 

, and having assisted and managed the operations of 
an unlawful association having forits object inter- 
ference with the administration of thelaw or with 
the maintenance of law and order and constituting a 
danger to the public peace, was evidence of such 
misconduct on the part of an advocate as to render 
him unfit for the exercise of his profession, orto call 
for the Court's censure. It was for the impugned 
Advocate to adduce any considerations which might 
induce the Court to refrain from taking disciplinary 
action; 

(4) that Judges did not misdirect themselves in law 
aB to their powers in the exercise of their discretion 
and, that being so, it would not be fitting to express 
any opinion by way of agreement or otherwise on 

* See judgment of Bombay High Court, reported 
as 104 Ind. Oas, 546; A I R1935 Kom. 1.—[£d.] 
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the considerations upon which they proceeded in 
deciding to refrain from any disciplinary action. 
Mr. A. M. Dunne, K.C. and Sir Thomas 
Strangman, for the Appellant, 
Messrs. D. N. Pritt, K. C. and W. 
Wallach, for the Respondent. 


Lord Blanesburgh. —Their Lordships 
after hearing these petitions came to the 
conclusion that in none of them were the 
circumstances such as to justify them in 
advising His Majesty to grant special leave 
to appeal, and they gave expression to that 
conclusion. 

Their Lordships now propose to state in 
a few words certain considerations which 
were present to their niinds -in reaching’ 
their decision. 

It is plain that the léarned Judges of the 
High Oourt held that the fact that the 
advocates concerned had been convicted of 
acriminal offence was evidence of their 
misconduct within the meaning of s. 10 (1) 
of the Bar Councils Act and that this mis- 
conduct, though not committed in their 
professional capacity, entitled the Court to 
take disciplinary action against them. 
With this view their Lordships agree. The 
learned Judges in the exercise of their 
statutory discretion, then proceeded to con- 
sider whether in the circumstances the 
misconduct so proved called for any dis- 
ciplinary action whether in the nature of 
reprimand, suspension, or removal from 
practice. The learned Judges decided that 
it did not. So interpreted, the action of 
the High Court in thus exercising their dis- 
cretion is not such as His Majesty can be 
advised further to consider. j 

But to avoid all misapprehension their ` 
Lordships think it right to add that in so 
advising His Majesty they must not be 
taken to endorse all the views which are 
expressed in the judgment of the learned 
Chief Justice and his colleagues. In parti- 
culer their Lordships do not think that it 
was incumbent on the Advocate-Generul 
to adduce evidence of the grounds on which 
the convictions were based. It was for the 
Court to decide whether conviction of 
having been a member and having 
assisted and managed the operations 
of an unlawful association having 
for its abject interference with the 
administration of the law or with the main- 
tenance of law and order and constituting 
a danger to the public peace was evidence 
of such misconduct on the part of an 
advocate as to render him unfit for the 
exercise of his profession, or to call for the: 
Court's censure. It was for the impugned 
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advocate to adduce any considerations which 
might induce the Court to refrain from 
taking disciplinary action. 

Their Lordships do not, however, find that 
thé learned Judges misdirected themselves 
inlaw asto their powers in the exercise 
of their discretion and, that being so, it 
would not be-fitting to express any opinion 
by way of agreement or otherwise on the 
considerations upon which they proceeded 
in deciding to refrain from any disciplin- 
ary action. 

These observations apply equally to the 
case of the pleaders. 

D. Order accordingly. 

Solicitor for the Appellant:— Solicitor, 
India Office. 

Solicitors for the Respondents:—Messrs. 
Hy. S. L. Polak & Co. 





ALLAHABAD HIGH COURT 
Execution First Appeals Nos. 340 and 341 
of 1934 
November , 16, 1934 
BENNET, J. 

LAL RATNAKAR SINGH—Jupamant- 
DEBTOR— APPELLANT 

versus 
Kx. RUDRA PRATAB SINGH anD 

ANOTHER—DECREH-HOLDER— RESPONDENTS 

Execution—Decree in favour of three persons— 
Separate costs awarded—J oint application of two for 
execution for separate costs—Maintainability—One of 
them can withdraw—Execution can be continued in 
name of others 

Where a decree is passed in favour of three persons 
and costs are awarded to them separately, a joint ap- 
plication for separate costs due to them is maintain- 
able and itis more convenient for the purposes 
of attachment and sale than for the execution ofa 
single decree, there shouldbe a single application 
and asingle procedure of attachment and asingle 
procedure of sale; otherwise if there were a multi- 
plicity of applications and attachments and sales 
there would be considerable confusion [p. 430, col. ?.] 
` There is no rule of law preventing one of several 
applicants for execution to withdraw if he desires 
When he withdraws, the application continues in the 
name of the remaining applicants. 


Ex. F. A. from the decision of Sub- 
Judge, Allahabad, dated August 15, 
1934. j 


Mr, N. Upadhiya, for the Applicant. 
Mr. Lal Paduman Singh, for the Respon- 
dents. 


Judgment.— These are two execution 
first appeals brought by judgment-deb- 
tors under similar circumstances. The 
facts are that there was a suit for partition 
and there was an appeal in the High Court 
which was (ifn issed and three defendants 
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were allowed separate costs as follows in 
the High Court : f 


Rs. a. p. 

Recoverable by defendant No. 1 7,193 li 0 
» 3 ” No. 3 1,132 11 0 

” » ” No. 2 2 0 0 


Total Rs. 8328 6 0 

The High Court's decree was dated 
January 29, 1929. On January 25, 1932 
these three persons made an application 
for execution of the decree. The application 
stated that they were entitled to the sepa- . 
rate amounts of costs set forth. Object- 
tion was taken that Maharao Raja Ram 
Singh had no right to execute the sdecree 
and that objection was upheld. The 
lower Court then had the application of 
two persons before it to obtain execution 
of separate amounts due to them. The 
lower Court decided that these two per- 
sons should not have made one application 
for execution and that the law required 


that separate applications should be 
made. The lower Court held that the 
two applicants might choose which of 


them would continue the execution case 
and that as regards the one who would 
continue the execution case his appli- 
cation would not be barred by time. 
The appeal has been taken against 
this order and the grounds set forth that 
when the lower Court held that the execu- 
tion application was not maintainable, it 
should have dismissed the application and 
that the Court was wrong to allow oneof 
the applicants to continue the applica- 
tion and to hold that he was within time. 
When argument began in the case [ 
informed learned Counsel for the appellant 
that he would have to satisfy me thatthe 
decision of the lower Court was correct 
that anapplication by the two persons was 
pot maintainable. Learned Counsel was 
not able to show any rule of the Civil 
Procedure Code which required that 
separate applications should be made. ° 
Learned Counsel relied on a ruling re- 
ported in Chooa Sahu v. Tripoora Dutt (1). - 
In that case there was a deciee awarding 

asum of money to five persons, one-half 
to three persons, and one-half to two 
persons. There was a proceeding for the 
execution of a half of the decree by one 
set of persons. Later, after the period 
of limitation had expired, the other set 
of persons made an application and 
claimed that the application in execution 
of the first set of persons ‘saved limita- 
tion for the second set’ of persons algo, 
(1) 13 W R 244. 


- in two different suits.” 


“ 


-considered that on the question 
„. cedure it. was wrong to allow a person 


„question 


. 
Ka 
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This was the question which the Bench 
had to decide: whether the application of 


for the second set of persons. The Bench 
heldthat itdid not. In deciding this point 
the learned Chief Justice stated-on p. 245*, 
in col.l: 

“The decrees areas distinct as ifthey had been 
passed in two different suits. We think that the 
applicants can no more take advantage of the 
proceédings by Beechuk and Romdeen than they 
could of proceedings taken by decree-holders in 
a totally different suit. A case has been referred 
to in which it is said that a partial execution 
by one or more decree-holders operates for the 
benefit of all parties who have any interest in 
the decree. Now, if that partial 
decree be an attempted execution of the whole 
decree for the benefit of those entitled, no doubt 
the whole decree may be kept alive. But I am 
certainly not prepared to say that if a person 
who has only a fractional 
in the decree, is improperly allowed to execute a 
-fractional part of the decree (a proceeding, I may 
observe, which is nowhere allowed by the Act VIIL 
ofe.1259), it appearsto me there is no ground or 
principle on which ‘it can be said that such par- 
tial execution should be allowed to operate for the 
benefit of the persons entitled to the other 15 
annas’ of the decree.” : 

The. latter part of this 


16 quotation 
shows: that the learned Chief 


Justice 
of pro- 


to“.whom a one anna share ofthe decre- 
tal“ amount had been decreed to make a 
separate application for execution. This 
is the only part of the ruling which 
deals’ with the question at present be- 
fóre: me, that 1s the question of procedure. 
The question of limitation inthe Oalcutta 
ruling has no bearing on the present 
case because the present is not a case 
where one set of decree-holders had been 
taking. steps in execution and another set 


claimed the benefit of such steps. On 
the contrary so far whatever has been 
-done has been done jointly by all the 
decree-holders. I consider that the 


Calcutta ruling is against the contention 


_of learned Counsel for the appellnant and 


that the principle of that ruling is that 
separate application should not be made 
butthat all the decree-holders sh ould join 
in one application even ‘though they are 
entitled to separate amounts under the 
decree. Learned Counsel dwelt onthe ex- 
pression in the ruling that “the dcerees were 
as distinct as if they had been passed 
I consider that 
the learned Chief Justice in- 
this expression was referring 
. of” limitation and 

meant to convey was that for 
_.* Page of 13 W. R.—|# d.) 


to the 
what he 
the pur- 


execution of the ` 


share, say one anna, ~ 


single 


using © 
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poses of limitation the action of oné set 


cation OL “of decree-holders could not save« limita- 
the first set of persons saved limitation ` Orescu t 


tion for another set of decree-holders. 
When the .learned Chief Justice came 
to deal with the question of procedure 
he laid down that a separate application 
was improper. Turning to the provisions 
in the Civil Procedure Code, I find under 
s. 2 (2): , 

“ ‘Decrees’ means the formal expression. of an 
adjudication which so far as regards- the Court 
expressing it conclusively determines the rights 
ofthe parties with regard to all or any of the 
matters incontroversy in that suit.” ; 

There is, therefore, one decree in 
each suit and there arenot two decrees in 


one suit. In the present suit there was 
actually one formal decree drawn up. 
Order XXI, r. 10, lays down: 


. “Where the holder of a decree desires to execute 
it, he shall apply to the Court which passed the 
decree, eto,” . 

that is, for 


the exécution of one de- 


cree there should be one application 
made by the holder. The -singular im- 
ports the plural and. where there are 


more holders than one of a decree, the 
language implies fhat the holders of the 
decree should make an application. It 
is obviously more’ convenient for the 
purposes of attachment and sale 
that for the execution ofa single decree 
there should be a single application and 
a single procedure of attachment and a 
single procedure of sale; otherwise if 
there were a multiplicity of applications 
and attachments and sales; there would 
be considerable confusion. Learned 
Counsel referred to the provisions of 
s. 73, Civil Procedure Code, and stated 
that one application should be made by 
one of the persons entitled under this 
decree and that the other persons might 
apply for rateable distribution under 
s. 73. That section, however, states in 
sub-s. (1) that it applies tothe case of exe- 
cution of decree for the payment 
of money passed against the same judg- 
ment-debtor. The use of the word in the 
plural indicates that the section is not 
intended to apply to the case of a 
decree. The procedure therefore 
under s. 73 cannot, in my opinion, be 
imported into the present case. On the 
theory of learned Counsel apparently 
what would be done is to have sepa- 
rate applications made for execution and 
for separate sales, each of separate 
parts of the property (which would be 
difficult in case the judgment-debtor has 
only one item of property) and also by 
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some rule unspecified - and 
the Code separate applications should be 
joined for the purpose of attachment and 
sales. It appears to me that all these 
difficulties are obviated if .the proce- 
dure which has actually been’ adopted by 


the decree-holders is permitted and an- 


application is entertained by the Court 
from all the persons entitled under this 
decree. For these reasons I consider 
that the decision of the lower Court 
was incorrect and that the application 
before it wus an application which was 
perfectly good in law. It was, therefore, 
unnecessary for the lower Court to direct 
that the applicants should choose which 
of them should continue and which of 
them should withdraw from the applica- 
tion. I desire, however, to add my op- 


inion on the points which have been 
raised by the memoranda of appeal. 
Assuming that the lower Court was 


correct in directing that the applicants 
must choose which of them should con- 
tinue, learned Counsel has failed to satis- 
fy me that there is any rule of law 
which prevents one of the applicants 
from withdrawing from the application. 
Learned Counsel admitted that 
where there are several plaintiffs, one of the 
plaintiffs may withdraw from the suit. 
He was not able to show why one of 
several applicants for execution could 
not similarly be allowed to withdraw if 
he desired. When one of the applicants 
withdraws, the application continues 
naturally in the name of the remaining 
applicants and as the application was 
made within the period of limitation, no 
question of limitation can arise, 

For these reasons I dismiss these two 
appeals under O. XLI, r. 11. Permission 
is granted fora Letters Patent Appeal. 


D. Appeal dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No. 3u9 of 1933 
March 13, 1935 

Tex Cuanp AND Skemp, JJ. 

GURDIT SINGH—PLAINTIFF — À PPELLANT 
VETSUS 

Musammat MAN KAUR AND ANOTHER— 

DEFENDANTS— RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XVI,”r. 1 
—Proviso added by Lahore High Court—All witnesses, 
if should be named in list filed eriginally—Right of 
party to file list until he commences to lead evidence. 
Under the proviso added to O. XVI, r. 1, Civil 
Procedure Code, added by Lahore High Oourt, it is 
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not essential that all witnesses should be named in 
the list filed originally. It is open to the party to 
file his list up till the time when he actually com- 
mences to lead evidence. 

F. O. A. from the decree of the Senior 
Sub-Judge, Sheikhupura, dated ` Jan- 
uary əl, 1923. 

Messrs. Nawal Kishore and Muhammad 
Amin, for the Appellant. 

Messrs. S. L. Puri and Yashpal Gandhi, 
for the Respondents, 

Skemp, J.—This case must be remanded 
in order to enable the plaintiff to produce 
his witnesses. Issues were framed on 
October 18,1932, and the case was then fixed 
for evidence on January 10, 1933. On 
November 11, 1932, the plaintiff put in a 
list of four witnesses whom he wished to 
be summoned through the Court, to which 
a note was added that he -would bring 
the remainder of his witnesses with him. 
Evidence began on January 10, 1933, and ` 
after the statements of three witnesses had 
been recorded, the learned Senior Subordi- 
nate Judge recorded an order that the 
plaintiff's Counsel wanted to put in fourteen 
other witnesses who were present in. Court. 
The Senior Subordinate Judge ‘accepted 
an objection that under the proviso to 
Q. XVI, r. 1, Civil Procedure Code, the 
plaintiff could not produce these witnesses 
because they were not named in the list 


lodged on November 11, 1932. This order 
is erroneous. The proviso, which was only 


added tothe rule by High Court notifica- 
tion dated October 15, 1932, runs as fol- 
lows: 

“Provided that no party who has begun to call 
his witnesses shall be entitled to obtain process 
to enforce the attendance of any witness against 
whom process has not previously issued or to 
produce any witness not named in a list which 
must be filed in Court on or before the date 
on which the hearing of evidence on his behalf 
commences and before the actual commencement of 
the hearing of such evidence without an order of 
the Court made in writing or stating the reason 
thereof.” sa i ` 

It was a misinterpretation of the pro- 
viso -to suppose that the witnesses 
had to be named in the’ list filed on 
November 11. The plaintiff: in accordance 
with the proviso could file his list up till 
the moment when he actually commenced 
to lead evidence. He would have entirely 
complied with the proviso if the list of 
fourteen witnesses had been put in at the 
beginning ofthe hearing on January 10. 
As the witnesses were actually in Court 
and the error in procedure was a very 
slight one due to the novelty of the 
proviso, we are emphatically of the opinion: * 
that the plaintiff.. ought to have fourteen 
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unexparird + itnesses, and were mand the 
Case in order that this may be done. 
= The Subordinate Judge gave as a 
further reason for disallowing the wit- 
nesses that the plaintiff ought to-have given 
his list beforehand because it dislocated 
the work of the Court to have fourteen 
“unexpected witnesses. 
.the Judge or of the official of the Court 
who received the list on November 11, to find 
out the approximate number of witnesses 
likely to be called so that the work of 
the Court could be arranged accordingly. 
The appellant’s Counsel unfortunately 

cannot tell us now the names of these wit- 
nesses and his client is not present. He 
however gives up two patwaris, Sawan Mal 
and Shankar Das, who were also to be exa- 
mined but on investigation did not appear 
to be necessary witnesses. We therefore 

_ .order that the plaintiff put in alist of the 
witnesses whom he wishes to cal] in the 
_Court of the Senior Subordinate Judge, 
Sheikhupura, on April 15, 1935. 
_ The defendant is also to be allowed to 
produce any witnesses whom she wishes, 
and as the case has to go back, the parties 
may be allowed to produce any further 
documentary evidence they wish also 
- upon the question of custom. 


This remand is made in accordance with. 


O. XLI, r. 27 (1) @), Civil Procedure Code. 

Costs to be costs in the cause. The pro- 

ceedings to be returned to this Court 
` within four months of receipt. Oounsel for 

both parties have been instructed to inform 

their clients to appearin the lower Court 
“on April 15, 1935, when the Oourt is to 
fix a date for the trial. 

Tek Chand, J.— I agree. 


N. Case remanded. 


IPATNA HIGH COURT 
Civil Revision Petition No. 557 of 1934 
January 30, 1935 
Wort, J. 
Pandit MADHURI JHA AND oraERs— 
PETITIONERS 
VETSUS 
AWADH CHAUDHURY AND OTHERS— 
OPPOSITE PABTY 

Civil Procedure Code (Act V of 1908), s. 115— Lower 
- Court not considering question before it—Revision, if 

competent. 

Where the lower Court does not consider the 
„question before it, it does not exercise its jurisdic- 
“tions and revision is competent. 

©. Rev. Pet. from an order of the Munsif 
A ae Court, Madhubani, dated July 2, 

1 a ; 


y 
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Messrs. Ganesh Sharma and P. Jha, for 
the Petitioners. - Š ; 

Mr. S. N. Rai, for the Opposite Party. 

Order.—This Rule is directed against 
the order-of the Munsif of Madhubani re- 
jecting “an application under O. XXI, 
T. 100 of the Code of -Civil Procedure. In 
the mortgage action one of the two lessees 
of the property was joined asa party but 
the petitioners before this Court were nob 
so joined. An application having been made 
under the rule and order to which I have 
referred. the Jearned Judge has come to 
the conclusion that the only right that the 
petitioners had was to redeem. It is 
denied that the learned Judge’s decision 
on this question is wrong. The question 
that the learned Judge had jurisdiction to 
consider under O. XXI, r. 100 was not 
what the petitioners’ rights were as re- 
gards the mortgage, but whether they 
were persons in possession of the pro- 
perty on their own acvount or on account 
of some person other than the judgment- 
debtors under r. 101. 

The only difficulty that I have in de- 
termining the question is whether in the 
circumstances I should interfere in re- 
vision. It is said that it was a pure 
question of law which the Judge had 
jurisdiction to decide and therefore this 
Court would not interfere. But in my view 
whatever the ultimate rights of the peti- 
tioners would be, the learned Judge did 
not exercise his jurisdiction in the sense 
that he did not consider the question and 
the only question that he had to consider 
in the case. It may be said, as Mr. Rai 
argues, that the facts of the case were 
admitted; but it does sufficiently appear 
from the record of the case that there is 
some doubt as to what the actual position 
of the petitioners was; whether they had 
a lease of the whole of the property or 
part, what was the extent of his lease 
and so on. The learned Judge ona further 
consideration of the matter may come to the 
conclusion that the petitioners were not 
persons who were in possession on their 
own behalf, and that is a matter which 
he has jurisdiction to decide and with 
which this Court will not interfere, but 
this question so far he has not decided. 
For that reason in my judgment the case 
must go back to be heard and determined 
according to law, the Rule being made 
absolute. The cosvs of this application will 
abide the result of the hearing in the Court 
below: hearing fee two gold mohurs. 

. D. Rule made absolute. 
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PATNA HIGH COURT 
Civil Appeals Nos. 19 to 23 of 1931 
l August 7, 1934 . ` : 
FazL ALI AND Saunores, JJ. 
SONABATIKUMARI—ÅPPELLANT 
: versus ' Too. 
KIRTYANAND SINGH AND oTHERS— 


'- RESPONDENTS ey 

Permanent Settlement—Land in zemindari~“Claim 
against gzəmindar—Onus—Revenue sale— Auction- 
purchaser remitted to all rights of original settlor— 
` Title, not claimed through defaulting proprietor— 
Decision against ` previous ` proprietor— Whether 
res judicata—Res judicata—Proceedings of Collector 
-—Decision on incidental matter—Whether res judi- 
cata in subsequent proceedings—Whether can be 
looked into under s. 18, Evidence Act (I of 1§72> 
—Landlord and tenant—Rent suit—Decision in— 
, Whether constitutes res judicata—Whether conclusive 
proof as to lessor’s status—Land tenwre—Zemiodar 
ghatwali tenure—Whether heritable—Whether alien- 
able—Rule may be qualified by custom—Incidents 
of Government Ghatwali—Kstate of Handwe, held 
to be Government Ghatwali~Taluk included in zemin- 
dari of .another, whether by itself show that Government 
Ghatwali was ceased to be so—Status of particular 
ghatwal, how determined—Status of Handwe Ghat- 
wals before Permanent Settlement—QGhatwal coming 
into hands of successor—Surplus property accruing 

during life-time of predecessor—Whether can 
followed for realizing rent for which he was liable 

—Such assets in hands of successors, if can be 

attached in execution of decree—Santhal Parganas 

Regulation (LIII of 1872), s., 23-A—Scope and ap- 
plicability of—Whether applies to disputes ` between 
rival _.claimants—Practice—Pleadings—Omission to 
file written statement, whether amounts to admission 
of facts in plaint—Appeal—Defendant not denying 
liabilility to pay rent due by predecessor, in written 
statement—Whether can raise such plea for first 
time in appeal—Interest—Rent suit delayed by 
plaintiff's action—Suit decreed in favour of plaintiff 
—Interest pendente lite, if should be awarded, 

Jn the case of any claim against the zemindar 
to lands which were included in his zemindari_at 
the Permanent Settlement the burden of proof is upon 
the claimant. Gobind Narain Singh v. Shyam La 

. Singh (40), followed. [p. 458, col. ¥.| F: 

An auciion-purchaser at a revenue sale ofa per- 
manentiy settled estate is remitted to all the rigbts 
possessed by the original settlor at the date of the. 
settlement and may take advantage of that position 
to sweep away or-get rid ofall the intermediate 

tenures and encumbrances created by the preceding 
zemindar since that dale. But such a, purchaser 
does not claim title through the defaulting prop- 
tietor, but what passes to him in law isthe interest 
of the Orown subject tothe payment of the Gov- 
ernment assessment. S. J. Forbes v. Meer Moham- 
mad Hossain (5), Narayan Das v. Jatindranath (9) 
and Suraj Kant v. Sarat Chandra (19}, relied 
on. [p. 440, col. L] 

From the mere fact, therefore, that the purchaser 
of an estate for arrears of revenue does not claim 
through the defaulting proprietor it logically fol- 
lows that any decision that may have been obtained 
against the previous proprietor would’ not affect 
the title of sucha purchaser, [p. 440, col 2.] - 

[Vase law referred to ] 

‘t'he decision of an issue is res judicata only when 
the issùe arose directly and not incidentally hav- 
ing regard to the subject-matter of the particular 
guilt or proceeding. [p. 441, col, 2.) 
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Where, therefore, the Collector had given his 
“decision in the course of a prior proceeding on an 
incidental issue also, but such issue arises in a 
subsequent suit,-his decision cannot make it res 
judicata in the subsequent suit. But that decision 
is apiece of evidence under s. .13, Evidences Act, to 
which some weight must be given in the determina- 
„tion of the status of the two estates in relation to- 
‘each other. [p. 442, col. 1.] ; , 

. The decisions in the rent suits would constitute 
res judicata so far asthe liability of the defend- 


ant to pay an annual sum is concerned, and per- 
haps also as to the amount recoverable from the 
defendant. But the decrees in the rent suits 


standing by themselves are not conclusive on tke 
question whether the lessors possess the status of 
a proprietor or not. [p.449,col.2.] | 

Zemindar ghatwali tenures are heritable and des- 
cend from generation to generation. But the rule 
of inalienability- may be qualified by local custom 
(Nature and incidents of such tenure explained). [pi 
452, col, 1.) 


[Case-law .referred to.] e 

The incidents of a Government ghatwali are that 
it is hereditary, indivisible and inalienable, but the 
rule as to inalienability may be relaxed by the 
Government in certain cases and thetenure may be 
„alienated by the special permission of the Government. 
‘A Government ghatwal while he enjoys certain special 
privileges, also suffers from this disability that he can 
at any time be dismissed by the Government for 
“misconduct if the gkatwal holdsthe ghatwali tenure 
subject to the payment of a fixed and established 
annual sum and to the performance of certain 
duties forthe maintenance of the public peace, he 
will be liable to be dismissed by the Government 
on failure to discharge either of these 
z tions: ET 

Held, that the Handwe estate was in its origin 
and has continued to be a Government ghatwals 
estate possessing all the incidents of a Government 
ghatwalt. It is true that the ghatwali services 
have now lost their importance and the Government 
have practically ceased to be interested in them, 
but there was, however, no proof in the record of 
this caso thatthe Government have ever done any- 
thing to terminate the ghatwali character of the 
land. [p. 453, col. 1] 


- Unless the inclusion. of the tenure and assessment - 
of the zemindari lands can be shown to have 
amounted to a release by the Government of the 
ghatwali services orto a grant to a third ‘party of 
the rightto receive themand of the right to ap» 
point a ghatwal, the tenure must remain as it-origins 
ally was, a Government tenure, It cannot be said: 
that the Government ghatwal whose taluk is includ» 
ed in the zemindari of another person cannot con 

tinue to be a Government ghatwal. [p. 45}, col. 

2] w 

- Lhe status of a particular ghatwal is to be deters 
mined upon a construction of the particular grant 
from which they derived their title and cannot be 
decided merely upon the analogy of other ghatwali 
estates. - [p. 455, col 1] : 
. The status held by -the Handwe ghatwals before- 
the. Fermanent Settlement was that of talukdars 

who were declared to be the proprietors of the soil 

by Regulation VIII of 1793, but by reason of tke. 
fact that they did not take steps to have _ their 

taluks separated from the Kharagpur zemtndaré 

either under the provisions of the aforesaid Regula~ 

tion or the Regulation of 180), their status was 

converted into one of dépendent talukdars, Their | 
failure to apply- for separation merely deprived 
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them of the right to separation, other right remain- 
ing unaffected and that they were declared to be 
the proprietors of the soil by s. 5, Permanent Settle- 
ment Regulation, Surendra Nath v. Kamakhya 
Narain Singh (36) and Charu Chandra Ghosh v. Kam- 
akhya Narain Singh (37), relied on. [p. 459, col. 
2. 

Jhe position of the proprietor of the Kharagpur 
estate is that of a superior landlord or one who is 
entitled to realize a certain rent from the Handwe 
ghatwals, but the holder of the Handwe properties 
have all the rights which usually go with the 
proprietorship of the soil. [p. 460, col, 1.] 

Any surplus proceeds of the property which ac- 
erued due during the life-time of the predeceesor 
and have now come into the successor’s hands can 
be followed for the purpose of realising the rent 
for which he was liable in bis lifetime and the 
decree can be realized from the successor so far 
as she is in possession. of those amounts, In every 
case, therefore, of this kind it is a question of fact 
whether the succeeding ghatwal has come into pos- 
session of an asset of the deceased; and, if £o, 
whether those assets are sufficient to pay off the 
rent that was due during the lifetime of his pre- 
decessor {p. 465, col. 1.] 

Section 25-A, Santal Parganas Settlement Regula- 
tion, applies to cases where the dispute is between 
two rival claimants, each claiming to be the grop- 
Tietor of the same property. The section obviously 
will have no application to disputes between a 
landlord and a tenant or to cases where one of the 
parties neither is nor asserts himself to be a 
zemindar even though the other party may bo a 
zemindar and where there is no dispute as to any 
proprietary right between them. 1t will, however, 
be unduly restricting the scope of the section and 
defeating the purpose for which it has been enact- 
ed to hold that it will not apply unless each party 
admits the other party to be a zemindar or prop- 
rietor. [p. 462, col 2. 

A mere omission to file a written statement does 
not amount to anadmission of the facts stated in 
the plaint. Ross & Co, v. Scrivan (32) and Narendra 
Singh v, Emperor (33), referred to. [p. 456, col. 1.] 

Where the defendant does not deny her liability 
in the written statement to pay rent which accrued 
due during the lifetime of the predecessor, she can- 
not be allowed to take such plea for the first time 
in appeal. [p. 465, col. 1.] 

Where the hearing of the rent suits was con- 
oes delayed owing to the action of the plaint- 
iffs; ` 

Held, that the Judge was right in not allowing 
interest pendenie lite, but the plaintifs should not 
be deprived of interest from the date of the decree 
to the date of realisation. [p. 465, col. 2.] - 


C. As. from the original decrees of the Ad- 
ditional Sub-Judge, Bhagalpur, dated Bep- 
tember 19, 1930. 

'- Sir Sultan Ahmad, Messrs. S. M. Mallick, 
L. K. Jka, N.C. Ray, R. Choudhury, R. 
Misra, Dhyan Chandra, ' N. C. Ganguli, P. 
B. Ganguli, Syed Mehdi Imam, L. K. 
Choudhury and A. Chandra Sekhar Singh, 
for the Appellant. 

. Messrs. P. C. Manuk, B. B. Mukherji,. 
Raghunath Jha, D. L. Nandkeolyer, K. P. 
Upadhya, S. C. Bose, Gopal Prasad and 
pomeliar Prasad Sinha, for the Respond- 
ênts o 
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Judgment.-—These five appeals arise 
out of a L. S.and four rent suits which 
were instituted by the proprietors of a 
large estate in Bikar known as the 
Banaili Raj (which includes now ihe 
ancient zamindari of mahalat Kharagpur) 
against the present holder of a ghatwalt 
property in the District of Santal Pargana 
known as ihe Handwe Raj. In the title 
suit, which is ihe suit with which we are 
principally concerned and in which the 
Secretary of State for India has been 
impleaded as defendant No. 2, there are 
broadly speaking two main questions to 
be determined and these may be stated 
as follows: 1. Whether the Handwe Raj 
is Government ghatwalt or a ghatwalt 
subordinate to the Kharagpur estate, and 
2. Whether the status of the holder of 
the Handwe Raj is that of a proprietor 
of an estate or that of a tenure-holder 
under the proprietors of the Kharagpur 
‘estate. The rent suits were tried with 
the title suit because the defendant claim- 
ing Handwe to be an estate of which she 
is the proprietor raised the plea that the 
amount annually payable for that estate 
to the proprietors of the Kharagpur estate 
was not in the nature of rent but was 
Government revenue which instead of, 
being paid directly into the Government 
treasury was being paid through ihe 
Kharghpur estate. A further point is now 
raised in appeal before us and it is to’ 
the effect that certain arrears of cess, if 
not also of rent, which accrued in the 
time of the appellants husband and 
predecessor-in-interest, Kumar Satya 
Narain Singh, cannot be recovered from 
her because as successor to the office of 
ghatwal she is not liable for the debts 
incurred by the previous incumbent. 

The question whether Handwe is a 
Government ghatwali estate or it is held 
in some capacity was raised on behalf 
of the ghatwals in two previous suits 
brought against them by certain mort- 
gagees to neither of which the present 
plaintiffs were parties. It was first raised 
in the mortgage suit No. 363 of 1905 in 
which it was held by the Judge who tried 
the suit that Handwe was a Government 
ghatwalt and, therefore, not liable to be 
sold except with the consent of the Govern- 
ment: see Ex. Z (1). The mortgagees 
appealed to ihe High Court, but before 
the adjudication of the appeal the parties 
compromised the case. Another mortgage 
suit (No. 2-16 of 1910) was instituted in 
1910 by the Maharaja of Hetampur against 
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the Handwe Raj and in this suit it was 
held by the trial Court that Handwe was 
not a ghatwalt tenure but was an ordinary 
wtimarart mukarrari tenure, and as sach, 
‘transferable and saleable in execution ot 
a mortgage decree. The High Court, 
however, came to the conclusion that 
Handwe was a Crown ghatwali and that 
as prior to the grant of the Dewani to 
the Hast India Company it was Mogbul 
ghatwali, the effect of the assumption of 
the Dewani by the East India Company 
was to convert the allegience of the ghatwal 
from an allegiance of Moghul Empire 
to an allegiance tothe Company. It was 
further held that altough the property 
was ln its origin a ghatwali tenure, yet 
as for a long time no ghatwali services 
had either been rendered or demanded 
and as no ghatwal had for many years 
been appointed, it was no longer held as 
a ghatwali tenure and therefore it was 
liable to sale in the execution of a 
mortgage decree. The matter was then 
taken in appealto His Majesty in Council 
and the Judicial Committee of the Privy 
Council partly agreeing and partly dis- 
agreeing with the conclusion of the High 
Court dismissed the entire suit: Satya 
Narain Singh v. Satya Naranja Chakraverti 
(1). The important findings of the Judicial 
Oommittee are summarised in the written 
statement of the defendant as follows: 

“1, The instruments (of title relied on by the 
defendant) contain words of grant and purport to 
make grants on behalf of and in the name of the 
East India Company. They must be so interpreted 
and this construction cannot be defeated merely 
because there may be ground for thinking that the 
grantees were already holders of these lands under 
earlisr grants or on customary service terms, The 
tenure is, therefore, a Government tenure. 2. As 
the granta are expressed to be istimarart mukarrart 
grants and as in fact the lands have for generations 
descended in the family of the defendant from 
ancestor to heir, they are a perpetual and hereditary 
tenure, 3. The tenure is a service tenure and is 
ghatwalt in its nature. 4, A tenure so granted is 
inalienable and indivisible and cannot be sold in 
execution of a decree against the person of the 
incumbent of the office of ghatwal for the time 
being. 5. Neither by the terms of the grant nor 
by the general law applying to such ghatwali 
tenures is an actual appointment of the next heir 
to the ghatwali in the room of his predecessor 
requisite, nor is actual performance of the stipulated 
ghatwali services from time to time necessary. 
Readiness and willingness to perform them when 
required may be inferred where there is no proof 
of any refusal to perform and where performance 
within a resonable time if required is not shown 
to have become impossible.” ` 

While the appeal was pending before 

(1) 3 Pat, 183; 79Ind. Cas. 825; A IR 194P O 
5 SL 1A 7; 2 0O W N35 PL T 171 
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the Privy Council, Survey and Settle- 
ment proceedings were in progress in 
respect of the greater portion of Pargana 
Handwe (which consists of 13 taluks in 
all) and by his decision (Ex. 75) dated 
July 14, 1923, the Settlement Officer held 
that Pargana Handwe was held in 
istimarart mukarrari tenure which was 
parmanent, heritable and transferable; 
that it was a tenure included in, and 
subordinate to, the Kharagpur estate held 
on rent not liable to enhancement and 
that no ghatwali services were due either 
to the Government or to the proprietors 
of the estate. On October 28, 1923, the 
Privy Council delivered judgment in the 
mortgage action brought by the Hetampur 
Raj to which we have already referred. 
Meanwhile Kumar Satya Narain ` Singh 
having died, his widow Sreemati Sonabati 
Kumari (the appellant in this Court) filed 
an application against the decision of the 
Settlement Officer under s. 34 of Regula- 
tion III of 1872 claiming the taluks then 
in question as her zamindari property 
and possessing all the incidents of a 
Government ghatwali, This objection was 
decided on September 8 1924, by the 
Settlement Officer who declined to modify 
his previous decision and held once more 
that Rani Sonabati Kumari held the taluka 
neither as a zamindari nor a3 a Govern- 
ment ghatwali but as a permanent 
mukarrari tenure under Kharagpur which 
was heritable as well as transferable 
(Ex. 77). In view of this decision the 
plaintiffs of the mortgage action of 1910 
applied to the Judicial Committee of tha 
Privy Council for a review of the -order 
of His Majesty in or re consideration of, 
the appeal in the mortgage suit, but the 
application wag dismissed on December 
16, 1925, (Hx. Z (6). Meanwhile 
Sreemati Sonabati Kumari had appealed 
against the order of the Settlement 
Officer to the Commissioner of the 
Bhagalpur Division, and the learned 
Commissioner relying mainly ona the 
judgment of the Privy Council directed 
the following entry to be made in the 
Record of Rights. ; 
“Proprietor: Sreemati Soaabati Kumari, widow of 
Satya Narain deceased. Under head incidants, the, 
following will be recorded: Istimarari Mukarrari, 
Government ghatwali, inalienable, hereditary, ių- 
divisible. A note will bo made that Government 
rent of the estate is paid through the proprietors 
of the Kharagpur estate: S:e Ex, Z (2).” 

Against the decision of thes Ccmmis- 
sioper the plaintiff moved the Loaal 
Government by a memorial which wag 
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rejected on March 2, 1925, one of the 
reasons why it was nob considered a fit 
ease for revision being that a remcdy 
‘was open to the petitioners by way of a 
suit in the ordinary Civil Courts (Ex. 78). 
It was in these circumstances that the 
title suit (No. 8 of 1925) was brought by 
the plaintiff firstly for determination of 
the status held by the owner of the 
Handwe Raj inrelation tothe Kharagpur 
estate, and secondly, for ccrrection of the 
entry in the Record of Right. The plaint- 
iffs after referring in their plaint to the 
history of Kharagpur and Handwe and 
some of the previous litigations between the 
parties and fo the mannerin which the 
Handwe proprietors have been treated in 
various official records, asserted that in 
the circumstances of the case 

“By the operation of the principle of res judicata 
and estoppel and operation of the statutes of limita- 
tion the defendants are precluded from asserting 
tiat Handwe is independent of the plaintifs’ zamin- 

arr. 

_ The plaint concludes with a prayer for 
the following main reliefs: 1. That it 
be adjudged and declared thatthe plain- 
tiffs Nos. 1 to 4 are the proprietors of the 
properties specified in Schedule I attached 
to this plaint and that the said properties 
are not Government ghdtwali mahals, 2. 
That all such questions concerning the 
relative positions of the said properties 
specified in Schedule 1 in Pargana Handwe 
and mahalat Kharagpur and the incidents, 
including tke question whether the same 
is. an ordinary Kharagpur ghatwali, and 
the rights and interests of the parties tothis 
suit to the same may be determined by this 
Court. 3. That an order for correction 
of the entry in the Record of Rights be 
passed in such a manner as the Court may 
deem just and proper having regard to 
the fact that the said property in Pargana 
Handwe specified in Schedule I isin re- 
ality a dependency Mahalat Kharagpur. 

. No appearance was entered by the 
Secretary of State nor was apy written 
statement filed on his behalf, The present 
appellant, however, who is the defendant 
first party, filed a long written statement 
traversing most of ihe allegations made in 
the plaint either by specifically denying 
them or by stating that they were not ad- 
mitted. The gist of the appellant's written 
statement is ihat Handwe is a Government 
ghatwali created in the first instance by 
the Moghul rulers and confirmed subse- 
quently by the last India Company 
through their officer Oaptain James Browne 
and that the defendant isthe absolute and 
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sole proprietress of the Handwe estale ; 
that the proprietors of Mahalat Kharagpur 
have no concern with the Handwe esiate 
except as the medium for transmitting 
revenue into the Government treasury on 
behalf of that estate and that the entry 
in the Record of Rights correctiy represents 
the defendant's status. Reference is also 
made to a protracted litigation which last- 
ed from 1810 to 1819 between Raja Qadir 
Ali, the then proprietor of Mahalat Kharag- 
pur, and one Raja Jhabban Singh, an 
ancestor of: the defendant’s husband, and 
it is claimed that the points decided in 
that litigation are res judicata between 
the parties and conclusive as to the relative 
position of the'two estales. Lastly, it is 
contended that the plaintiffs’ suit is 
barred by the provisions of s. 25-A of 
Regulation III of 1872. 

While this suit was still pending, four 
other suits were instituted by the proprietors 
of the Banaili Raj against the defendant 
for 1ecovery of arrears of rent and cesses 
for the years 1328-29, 1330, 1331-33, 1335 
Fasli. These suits were originally institut- 
ed at Dumka, but they were subsequently 
transferred to Bhagalpur. The written 
statements that were filed by the defendant 
in these suits were on the same lines as 
the written statement in the title suit and 
although the broad fact that the amounts 
claimed were due partly from the appel- 
lant and partly from her husband was not 
seriously challenged, various technical ob- 
jections were taken to the maintainability 
of the suits and it was denied that the 
relationship oflandlord and tenant existed 
between the parties and that the amount 
claimed was payable as rent. 

As many of the points raised in these 
suits were identical with those raised in 
the title suit, the Subordinate Judge decid- 
ed to try the five suits together, a course to 
which the parties consented. The Sub- 
ordinate Judge framed no less than thirty 
issues in the title suit and a number of 
issues were also framed in the rent suits. 
Besides the two main issues, to which we 
have already referred, issues were framed 
as to the effect of the Permanent Settle- 
ment upon the claims of the parties to the 
proprietary rights in the Handwe properties 
as wellas to the effect of failure on the 
part of the holders of Handweto get the 
properties separated from Mahalat Kharag- 
pur and also as to the pleas of res judicata 
raised by ihe parties, this plea being raised 
on behalf of the defendant with reference 
to the litigation of 1810-19 and on behalf. 
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of the plaintiffs with reference specially to 
a number of rent suits and a proceeding 
conducted in 1833 by a Special Commis- 
sioner, Mr. Ward, appointed under Regu- 
lation VII of 1922. There was also an 
issue as to whether the plaintiff's suit was 
maintainable in view of the provisions of 
s. 26-A and ss. 2 and 25 of Regulation III 
of 1872. Subsequently, when some of the 
villages forming part of the Handwe estate 
were excluded from the suit in view of the 
survey and settlement proceedings two new 
issues were added as to the legal effect of 
their exclusion. The several issues raised in 
the rent suits need not be referred to in 
detail as we are concerned in this appeal 
only with the questions to which reference 
has already been made. In framing the 
issues the learned Subordinate Judge did 
not confine himself to the broad questions 
raised by the parties but made certain 
subsidiary matters also the subject of 
separate issues, His main findings are as 
follows : 

(1) That Handwe is not a Government 
ghatwali, but a ghatwali subordinate to the 
Kharagpur estate; (2) that the proprietor of 
the Kharagpur estate is also the proprietor 
of Handwe; (3) that the decision of Mr. 
Ward in 1833 is res judicata between the 
parties and concludes the controversy bet- 
ween them as to the proprietorship of 
Handwe; (4) that the decisions in certain 
rent suits though not res judicata operate 
by way ofestoppel against the plea that 
the defendant is not a tenant under the 
plaintiffs ; (5) that two settlement records, 
the first prepared by Mr. Wood and the 
second by Mr. McPherson are res judicata 
under s. 25, Regulation III of 1872; (6) that 
the final judgment pronounced in the litigs- 
tion of 1810-19 far from operating as res judi- 
cata between the parties in favour of the 
defendant decided that the holder of Handwe 
was subordinate to the Raja of Kharag- 
pur. Ths decision, however, in the opinion 
of the learned Subordinate Judge deprives 
the proprietor of Kharagpur of his right to 
appoint a ghatwal of his own choice apon 
the death of any particular incumbent of 
the office ; (7) that the suit is not barred 
by s. 25-A, Regulation HI of 1872; (8) that 


the consequence of an agreement entered’ 


into between the Government and Raja 
Lilanand Singh, the proprietor of the 
Kharagpur estate, in 1865 by which the 
Government relinquished its rights to take 
Police service through the ghatwals was 
that the Handwe Raj:could not- thereafter 
be treated as a Government ghatwal although 
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the agreement did not affectits other 
incidents; (9) that although the right of the 
plaintiffs to demand ghatwalt service from 
the defendant lapsed under Regulation IIT 
of 1872 as the plaintiffs and their predeces- 
sors never demanded ghatwali services from. 
the defendants before 1859, nevertheless 
the ghatwali estate still retained its original 
incident of inalienability and it could not 
be transferred without the consent of the 
proprietors of Kharagpur. : 

In conformity with these findings the 
Subordinate Judge held in the rent suits 
that the amount payable by the defendant 
was rent and not revenue and he accord- 
ingly decreed both the title and rent suits 
in full. 

Tt is not necessary in this appeal to deal 
individually with all the findings of the 
learned Subordinate Judge some of which- 
relate to matters of minor importance aris- 
ing out of the evidence adduced in the, 
case. The substantial fact that we have 
to investigate is the relationship between 
the two estates, Handwe and Kharagpur, 
and for this purpose, a brief reference to 
their previous history will be necessary., 
(Their Lordships then referred to the history 
of the two estates Mahalat Kharagpur and 
Handwe and to the several relevant docu- 
ments which were exhibits and then 
proceeded to consider the prior litiga-’ 
tion.) We shall now pass on the important 
litigation of 1810-1819 between Raja Qadir 
Ali and Raja Jhabban Singh of Handwe. 
It appears that upon the death of Raja’ 
Purandar Singh, Raja Qadir Ali asserted 
a right to appoint as his successor a person 
who was not his heir or even a member of: 
his family and actually appointed first a man’ 
named Bhawani Singh and then another: 
man Prasad Singh to perform the duties 
of ghatwal, but when in turn they went to, 
take possession of the g%atwali villages, 
Jbabban Singh drove them away. This 
led to a criminal proceeding in which ap- 
parently Raja Qadir Ali was referred to 
the Civil Court and therefére brought a 
suit against Jhabban Singh. He asserted | 
that the practice obtaining in his. zamin-- 
dari and family was that whenever any 
person wished to obtain a sanad of ap- 
pointment as ghatwal of any mahal ap- 
pertaining to his zamindart, he made an 
application offering the existing or a higher 
rent. He claimed the right to appoint and 
replace ghatwals of the villages which were ` 
included in his zamindari and prayed for 
possession to enable him to appoint an-° 
other ghatwal from whom he would take 
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an enhanced rent, In the Appellate Court 
he. asceited that the grant of Captain 
Browne was to seven ghatwals besides 
Subhao Singh, in point of fact it was to 
more than sevep, that Subhao Singh's 
ancestors had paid rent to him at varying 
rates and that the other ghatwals were 
still paying rent at varying rates. In 
resisting the suit Jhabban Singh relied on 
Captain Browne's paita and Mr. Dickin- 
sons’ parwana and asserted that his 
ancestors had enjoyed the status of malik 
and zamindar at a fixed rent for several 
hundred years. With reference to the 
sanad of Warren Hastings to Raja Qadir 
Ali he stated that 

“When in 1168 Fasli (1780-61) the settlement of 
mahal Kharagpur with the plaintiff was taken up, 
the plaintif put in -an assessment daul (vide 
Ex, 88), that is to say an application for goshwara 
settlement with him; that the settlement of Pargana 
Handwe, the milkiat zamindari of the defendant. 
and that of Chandwe Prasad, the milkiat zamindari 
of Rup Narain Deo (the son of Jagernath Deo of 
Lachhimpur of whose insurrection Captain Browne 
gave an account in his India Tracts), were under 


the patia bearing the signature of the said Captain 
allowed to stand good.” 


He also stated that the revenue previ- 
ously used to be paid by him directly into 
the Government Treasury and alleged that 
owing tothe insecurity of the route from 
Handwe to Bhayalpur he was afterwards 
ordered to pay it through the zamindar 
and had been so paying it from 1781 
onwards. He further asserted that on the 
death of Purandar Singh he had entered 
into possession of his estate in due course 
and that there was no necessity for him 
to obtain any sanad from Raja Qadir Ali. 
The Judge accepted the defence ĉase al- 
mcst in its entirety and dismissed the 
suit. The reasoning to ke found in his 
judgment Ex. 5 (2) is at places somewhat 
‘obscure and difficult to follow, but the 
net result of the decision was that the 
defendant and his ancestors had been for 
a long time zamindar and mukarrari 
istimraridars with the title of Raja of 
Pargana Handwe; that they were in posses- 
sion of the zamindari milkiat and istimarari 
mukarrari right at one and the same 
jama and that the ancestors of the de- 
fendant had never been appointed to the 
post of ghatwal by the plaintiff. The 
Judge added : 


“The plaintiff has not filed any kabuliyat or ap- 
plication bearing the signature of Raja Subhao 
Singh or Raja Purandar Singh with regard to the pey- 
ment of rent at the jama or at a higher jama than 
that specified in the mukarrari patta.” 

It is important _to remember this ob- 
servation because in the present litigation 
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Exs. 130 and 133 have been filed on be- 
half of the plaintiffs and they are claimed 
to ke copies of such kabuliyat. Against 
the decision Raja Qadir Ali preferred an 
appeal to the Provincial Court at Murshid- 
atad, but the appeal failed and the judg- 
ment of the trial Court was upheld. The 
judgment of the Appellate Court Ex. 5 (1) 
is clearer and its reasoning ceems to 
be more in accord with documents 
relied upon by Jhabban Singh. What 
was emphasised by the Appellate Court 
was that it had been made clear by the 
documentary evidence produced on behalf 
of Jhabban Singh that the disputed pro- 
perly was his ancestral property and had 
been held by him in istimarart mukarrart 
right and that there was no evidence that 
the annual jamaat in which the property 
was held had ever been varied. The 
appellate decision turned mainly upon 
the heritable character of the tenure 
and the fixity of the jama, these con- 
siderations being sufficient to meet the 
claim of Raja Qadir Ali both as to his 
being entitled to appoint a ghatwal of his 
own choice end to demand an enhanced 
rent for the tenure. The judgment, how- 
ever, concluded as follows: 

“Regard being had to all these doubis and grounds 
set forth in the judgment of the Judge, this Cenrt 
finds the judgment of the said officer on the grounds 
mentioned therin consistent with justice.” 

The appellant's contention is that this 
concluding paragraph in the judgment of 
the Appellate Court clearly indicates that 
ihe findings of the trial Court were upheld 
in their entirety. Before we proceed to 
discuss the effect of these judgments upon 
ihe claim in the present cage, it may be 
mentioned here ihat in the Appellate Court 
Raja Qadir Ali filed additicnal documents, 
seme of which have already been referred 
to, but they were not considered by that 
Court to be reliable. Nor did the Court 
rely upon a report (Ex. 98) sent by the 
Collector of Ehagalpur in 1816 in reply 
to certain questions addressed tohim. A 
similar report (Ex. 97) had Leen sub- 
mitted by the Colleetcr to the District 
Judge in 1810 in response to a reference 
made by the Judge. Exhibit $7 simply 
states that Handwe is the milkiat zamindari 


. of Raja Qadir Ali, but Ex. 88 is more 


detailed and iepioduces the questions 
which were required to be answered along 
with the answers thereto. The following 
matters are stated in this report: (1) that 
excepting the ghatwal of Chandwe Passae 
(Lachmipur) all the ghatwals and mukar- 
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raridars used to pay their rents to the 
Raja of Kharagpur and had remained 
Obedient and loyal to him; (2) that Raja 
Qadir Ali had filed certain statements 
(the statement for the year 1195 Fasli 
being evidently the one of which Ex. 137 
is a copy) about ghatwali tenures of his 
zamindart in the Collectorate and in those 
statements he had noted the changes of 
office of the ghatwals; and that the power 
of appointing and dismissing the ghatwals 
of the Kharagpur mahals rested with the 
Raja; and (3) that when upon the death of 
Subhao Singh, Purandar Singh had been 
appointed as his successor, the fact was 
simply noted in the statement of ghatwali 
villages for 1195 Fasli, but no trace of any 
Separate intimation of the succession by 
way of a petition could be found in hig 
office. 

The question as to the effect of the 
judgment of the provincial Court upon the 
present litigation has been argued at great 
length before us. It has been urged on 
behalf of the appellant that while uphold- 
ing the decree of the trial Court, the 
Appellate Court has confirmed all the 
findings of that Court including the find- 
ing that Jhabban Singh was the zamindar 


and malik of Handwe and it is contended ` 


that the decision has established once for 
all the status of the ghatwals of Handwe 
and that of proprietors of an estate in- 
dependent of the Raja of Kharagpur. Ac- 
cording to the respondents on the other 
hand all that was decided in the suit was 
that Handwe was held in isttmarari muk- 
arrai right and that Qadir Ali was not 
entitled feither to enhance the rent or 
appoint a new ghatwal in a capricious or 
an arbitrary manner or demand an en- 
hanced rent from the successor of the last 
ghatwal. Itis further urged that no ques- 
tion of res judicata can arise because the 
respondents derive their title from pur- 
chasers at a revenue sale and therefore 
cannot be deemed to be successors-in- 
interest of Qadir Ali. Itis contended that 
the auction-purchasers acquired all the 
right which the Crown had conferred on 
Qadir Ali at the time of the Permanent 
Settlement and consequently they are not 
affected by subsequent judicial decisions 
against Qadir Ali in respect of any of 
those rights. As at the time when the 
litigation took place the pleadings as well 
as the judgments were couched in some- 
what loose and obscure terms and it was 
not the practice to frame issues, particular 
care is needed in order to ascertain what 
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precisely were the matters which were. 
required to be decided and were infact — 
decided. We have examined the judgment’ 
closely with these considerations in mind’ - 
and the conclusion we have reached is 
that it was decided in clear and express 
terms that as Jhabban Singh held the 
property under an istimarari mukarrari 
patta, hecould not be ejected and that the 
rent being fixed was not liable to enhance- 
ment; that it was also found by the trial 
Court that the defendant possessed milkiat 
and zamindari rights in Pargana Handwe 
and that this finding was not set aside 
or ignored but was confirmed by the Ap- 
pellate Court. 

On the question whether this decision is 
now res judicata, the following authorities 
were cited before us on behalf of the res- 
pondents in support of their contention. 
tbat as heirs and successors-in-interest of 
purchasers of the Kharagpur estate at a- 
revenue sale they are not bound by de- 
cisions against the former holder because 
they donot claim under him but under 
a different title : Lukmeer Khan v. Collec- 
tor of Rajshahee (2), Rampersad v. Sheo- 
suhye (3), Prosanna Coomar v. Gobind Nath 
Gupata (4), Moonshee Bazlool Rahman v. 
Prandhan Dutt (5), Raja Satyasaran Ghosal 
v, Mahesh Chandra Mitter (6), Kooldeep 
Narain Singh v. The Government of India (7), 
S.J. Forbes v. Meer Muhammad Hossain 
(8), Narayan Das v. Jatindranath (9), Radha 
Gobind Kuer v, Rakhal Das (10), Jobeda 
Khatun v. Tulsi Charan Das (11), Jugeshwar 
Prasad v. Ramdhari Mahto (12), Gadadhar 
Bose v. Radha Charan Poddar (13), Nakul 
Chandra v. Soshtt Charan (14) and 
Sashi Kanta Acharya v. Sarat Chandra 
Rai (15). On the other hand reliance 
was placed by the appellant on Boy- 

(2) 7 Sudder Dew. Ada. Rep. 116, 

(3)7 Sud. Dew. Ada. Rep 825, 

(4) 7 Sud. Dew. Ada Rep, 731, 

(5) 8 W R 222. 

(6) 2 BLR 23;12MI A 263; 11W R 10{P 0), 

(7) i4 M I A247; 14 BL R 7; 2Suther, 491; 2 


663 (P O). 

(10) 12.082, -> 

(11) 35 OLJ 472; 77 Ind. Cas, 56i; A IR 1923 
Cal. 82. 

(12) 12 Pat. 820; 148 Ind. Cas, 1109; 14 P L T 673; 
AIR 1933 Pat. 548; 6 R P 537, 

(13) 34 O 868. 

14) 24 O W N 399; 56 Ind, Cas, 390; AIR, 1920 


Cal, 420. 
(15) 34 O L J 415; 70 Ind, Cas.6; ATR 1921 Cal, 
699, i 
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kuntnath Chatterjee v. Ameeroonissa 
Khatoon (16), Tara Pershad Mitter v. Ram 
Nursingh Mitter (17) and Katama Natchier v. 
Moottoo Vijaya Raganadh (18), The con- 
tention on behalf of the appellant is that 
in certain cases the purchaser of an estate 
at a revenue sale may be bound by a 
decision obtained against the previous 
holder of the estate upon the principle 
that the previous decision was obtained 
not merely against the holder for the time 
being, but against the estate which was 
fully represented. 

_ From a review of the authorities cited, 
two principles emerge which may be taken 
to be well settled: (i) that an auction 
purchaser at a revenue sale ofa perma- 
nently settled estate is remitted to all 
the rights possessed by the original 
settlor at the date of the settlement and 
may take advantage of that position to 
sweep away or get rid of all the inter- 
mediate tenures and encumbrances created 
by the preceding zamindar since that date : 
see S. J. Forbes v. Meer Mohammad Hossain 
(8) and (ii) that such a purchaser does not 
claim title through the defaulting proprietor, 
but what passes to him in lawis the 
interest of the Crown subject to the pay- 
ment of the Government assessment: see 
Suraj Kant v. Sarat Chandra (19) and 
Narayan Das v. Jatindranath (9). These 
propositions are the necessary corollaries 
of a series of enactments among which 
may be mentioned s. 5, Regulation XLIV 
of 1793, 8.5, Regulation L of 1805, s. 24, 
Regulation V of 1800, s. 29, Regulation 
XI of 1822 and s. 37, Act II of 1859. 
Section 29, Regulation XI of 1822, which 
was in force at the time when the res- 
pondentes’ ancestors purchased the Kharag- 
pur estate at the revenue sale is very 
clear on the point and runs as follows : 

“In the case, however, of an estate being sold 
for the recovery of any part of the revenue as- 
sessed upon it, since the act of sale transfers to 
the purchaser all the property and privileges which 
the engaging party possessed and exercised at 
the time of settlement, free from any accidents or 
incumbrances that may subsequently have been 
imposed or have supervened thereupon, such as sale 
gift, or other transfer, mortgage, marriage settlement, 
or other assignment, or the like, the property and 
privileges possessed and exercised as aforesaid 
being perpetually hypothecated to Government, for 
the revenue assesssed thereon, no claim or right 
. (16)2 W R191. 


(17) 14 W_R 273; 6 B LR App. 5. 
U8) 9 M I A 539, 
(19) 18 OW N 1281; 25 Ind Cas. 309: A IR 
PO 82; 16 ML T 390; 97 ML 3 35: TEK 


£07; (1914) M W N 757; 16 Bom, D 
563 P O), om. LR 925; 00 LJ 
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founded on any act of the original engagor or his 
representative, or any plea impeaching the title by 
which the said engagor may have held, ehall be 
allowed to impugn the right of the revenue autho- 
rities to make the sale, or to bar or affect the . 
iene interest conveyed to the purchaser by the 
Sale, 

From the mere fact, therefore, that the 
purchaser of an estate for arrears of 
revenue does not claim through the de- 
faulting proprietor it logically follows that 
any decision that may have been obtained 
against the previous proprietor, would not 
affect the tille of sucha purchaser. Thus 
there are direct authorities on the subject 
of res judicata which seems to support 
the contention of the respondents that 
whatever matters may have been decided 
in the litigation of 1810 between Qadir 
Ali and Jhabban Singh, they cannot be 
deemed to be res judicata as: between the 
present parties. Itis, however, urged on 
behalf of the appellant that we should not 
overlook the principle which has been 
enunciated in a long line of cases that a 
decree obtained against a widow may, if 
it was obtained after a fair contest and 
without any fraud or collusion, bind a 
reversioner on the ground that the estate 


_was for the time being represented by thé 


widow. 

The enactments to which we have re- 
ferred merely provide that the purchaser 
at a revenue sale shall be remitted to all 
the rights of an original settlor at the 
time of the Permanent Settlement. Prima 
facie it seems permissible to argue that 
such decrees as merely decided what rights 
were possessed by the actual settlor at the 
time of the Permanent Settlement should 
also bind the purchaser at a revenue sale 
as otherwise there may be no finality in 
any litigation regarding land which hap- 
pens to be within arevenue paying estate. 
Unfortunately, however, the principle relied 
upon by theappellant has never keen ap- 
plied to the case of an auction purchase 
ata revenue sale and as we are bound 
by the authorities which have been cited 
on behalf of the respondents we must hold 
that the decision arrived at in the litiga- 
tion between Qadir Ali and Jhabban Singh 
will not operate as res judicata between 
the present parties. The fact, however, 
remains that though the plea of res judi- 
cata fails, yet asthe Courts dealing with 
the dispute between Qadir and Jhabban 
Singh had fuller materials before them, 
their decision cannot be entirely overlooked. 
Indeed whatever the legal effect of that 
decision may be it had a marked effect 
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at least for sometime not only upon the 
conduct of the parties but also upon the 
official attitude towards them. 

- We find for instance that in Ex. K, a 
list of ghatwals of Kharagpur prepared 
by a Collector in 1226 Fasli (1818-19) the 
name of Jhabban Singh and the parganas 
which were in his possession are not men- 
tioned. In 1816 Jhabban Singh objected 
to his being described as the mere possessor 
of ghatwali mukarrari and pointed out that 
his predecessor-in-interest Purandar Singh 
used to be designated “Raja, zamindar 
and mukarrari istimraridar” (vide his peti- 
tion to the Collector, Ex. P.). Againina 
petition (Ex. 141) filed by Jhabban Singh 
on May 14, 1819, after referring to the re- 
sult of the judgments of the two Courts in 
the litigation of 1810-19 he asserted that 
Pargana Handwe was his ancestral zamin- 
dari and istimarari mukarrari property and 
asked the Court to send copies of the 
judgment to the Board of Revenue so 
that they might be given effect to and he 
might be allowed to pay the revenue of 
Handwe eceparately to the Collector. This 
petition was dismissed— whether after con- 
test or without any contest, we do not know. 
Again, in-a petition Ex. 10], Maharaja 
Rabmat Ali on February 13, 1832, stated 
that emboldened by the decision, Jhabban 
Singh had not been paying the rent which 
was justly due by him. 
which was sent by Mr. Ward in November 
1833, with which we shall presently deal, 
he notes that the Handwe tenure is now 
enjoyed by Jhabban Singh rent fiee. 

We come next to an important proceed- 
ing (vide Ex. 7) which is greatly relied 
uron by the respondents as ccntaining 
a decision final and binding as res judicata 
with regard tothe question of the owner- 
ship by the Raja of Kharagpur of the 
proprietary rights in Handwe. The pro- 
ceeding was initiated under Regulation V 
of 1825 which provides that whenever a Col- 
lector is of opinion that any tract of land 
belongs tothe Government and that no 
person has bona fide possession of it, he 
may, by a notification to be posted in his 
office, require all claimants to the land 
to appear kefore him within a reasonable 
time and on the appearance of such 
claimants prcceed to investigate their 
claims in the manner prescribed by Regu- 
lation XI of 1819. It is also provided that 
if the Collector shall decide that none of 
the claimants has bona fide possession of 
the landin question, then subject to con- 
firmation of the decision by the Board of 
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Revenue, the Jand shall be at the disposal. 
of the Government untilit shall be adjudged’ 
to be private property by. the decreéof a: 
Court ina regular suit. A proceeding under 
these provisicns was instituted in- respect 
of certain lands which were claimed by 
the Government to appertain to a tract 
called the Damin-i-koh and to have been. 
excluded from the settlement with zamin- ` 
dars, as Mr. Ward, to whose report on 
ghatwali tenures in the District we have 
referred, was appointed special Commis-, 
sioner to deal with the matter. Notices 
were served on Maharaja Rahmat Ali of 
Kharagpur and Jhabban Singh, and in 
the case that was instituted, the Govern- 
ment was treated as the plaintiff and these: 
two persons as defendante. The question 
for decision was whether the lands were- 
included in Sarmi, a pargana of Handwe. 
or not. Mr. Ward’s procedure was to decide: 
first whether Jhabban Singh or Maharaja. 
Rahmat Ali was the proprietor and zamin- 
dar of Handwe. Heheld upon a perusal 
of the report sent by the Collector and 
certain papers in the Collector’s office 
that Maharaja Rahmat Ali was the 
proprietor of Handwe and that Jhab-. 
ban Singh held that pargana only 
in lieu of services as ghatwal. Having 
decided this issue in favour of Rahmat 
Ali and taking the written statement of 
the Maharaja to mean that the boun- 
dary lines of the Damin-i-koh as fixed 
by the Government were admitted to be 
correct, he found that the disputed area 
belonged to the Government. Mr. 
Manuk’s contention is that there was a 
distinct issue ina this proceeding as to 
whether Maharaja Rahamat Ali or 
proprietor of 
Handwe and the decision arrived at by 
Mr. Ward must ke held to be res judi- 
cata between the parties. We are, 
however, unable to accept this contention. 
It is well settled that the decision of 
an issue is res judicata only when the 
issue arose directly and not incidental- 
ly, having regard to the subject-matter 
of the particular suit or proceeding. Now, 
the main question that Mr.- Ward had 
to decide in this proceeding was whe- 
ther the disputed area appertained to the 
permanently settled mahal of Sarmior 
was outside it. If it was included 
within Handwe, then the Government 
evidently could have no claim to it. 

If on theother hand, it was not includ- 
ed within that pargana, then whether. 
Handwe belonged to Jhabban Singh or 
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to Rahamat Ali the Government was 
entitled to take possession of it and to make 
it the subject of a fresh settlement. It is thus 
clear that the question whether the dis- 
puted Jand appertained to Sarmi or not 
was a matter to be decided upon evi- 
dence or upon loca] measurements and 
not upon the result of the inquiry 
as to which of the two claimants was 


the proprietor of Handwe. We do not 
suggest that it was not open to Mr. 
Ward to frame such an issue but in 


our opinion the issue being incidental, 
Mr. Ward's decision upon it cannot 
make it res judicata. We, therefore, do 
not agree with the view taken by the 
lower Court in this matter but at the 
same time we recognise that the decision 
of Mr. Ward is apiece of evidence 
under s. 13, Evidence Act, to which 
some weight must be given in the determina- 
tion of the status of the two estates in 
retation to each other, 

We shall now deal with another im- 
portant document Ex. 7 (a), a report 
submitted by Mr. Ward on November 
18, 1933, regarding the tenures under 
which the ghatwali lands in the district 
of Bhagalpur were held. It appears that 
in 1819 an officer of the Government 
recommended an inquiry of this kind 
with a view to improvement of the 
efficiency of the ghatwalt institution, the 
settlement of differences between the 
ghatwals and the zamindars and the 
removal of the ghatwals from the control 
of the zamindars to the control of the 
Government, The Government was averse 
to adopting this proposal without being 
in possession of more information regard- 
ing the origin of the institution which 
therefore Mr. Ward was required to in- 
vestigate. If after the investigation he 
should consider a formal inquiry expe- 
dient, his opinion was asked as to the 
rules under which it should be conducted 
with particular reference to Regulation XXIX 
of 1814 by means cf which the relations bet- 
ween the ghatwals and the zamindurs had 
been settled in Birbhum. He found the 
ghatwals of Bhagalpur to be of two 
descriptions : (1) those created by grants 
of feudal tenures from zamindars within 
whose estates they were situated and to 
which they were appendages. These 
were called jungle terai ghatwalis ; (2) 
those held under grants originally as- 
signed by the Muhammadan Government 
expressly exempted from the payment of 
revenue to support a line of Police posts 


SONABATI KUMARI V., KIETYANAND SINGH (PATNA) 


‘dars, 


15710 


under the Raj Mahal line of hills for the 
protection of the low lands from incursions 
of the hill tribes and conferment by the: 
British Government on its accession to 
the Dewani. The ghatwals of this descrip- 


tion were designated shukibandi ghat- 
wals. . 
The ghatwals belonging to the first` 


category were to be found according to 
Mr. Ward in Kharagpur, Chandan and 
other mahals belonging to the Kharagpur 
estate. So far as he had been able to 
trace the origin of theses tenures, he 
could not discover that they differed in 
any way from those of the same name 
in the district of Birbhum. He stated 
that it could not be doubted that these 
tenures were dependent on the zamin- 
had always -been considered as 
appendages to the estate in which they 
were situated, and though hereditary, were 
subject to tha authority of the 
zamindars, to the payment of rent in 
token of feudal obedience and to other con- 
ditions of service specified in the grants. Mr. 
Ward then proceeded to state .that 
gradually ths authority of the Rajas to 
whom service was first rendered declined 
and the ghatwals threw off their alle- 
giance to the Rajas. He gave an account 
of the history of Handwe and concluded 
that it was held from the Raja of 
Kharagpur, “in like manner and under 
precisely the same tenure as that of 
Lachmipur” which had been separated 
from Kharagpur on the recommendation 
made by the Sadar Dewani Adalat in 
1809 in Rupnarain Deo v. Raja Qadir 
Ali (20). According to Mr. Ward, grants 
to successors to the ghatwali tenure were 
renewed during the Muhammadan Govern- 
ment by the Raja of Kharagpur, but 
on the acquisition of the Dewani, Sanads 
were issued immediately from the 
Government. His authority for this 
statement was the grant of the Sanad 
Ex. 1 in 1776 by Captain Browne and 
the subsequent parwana of Mr. Dickin- 
son, Ex. J. He then dealt with the 
Decennial Settlement and the effect of 
the litigation between Jhabban Singh and 
Raja Qadir Ali, his view of that suit 
being that it did not appear to have been 
brought for recovery of possession of the 
pargana but the payment of enhanced 
reut. His conclusion was: 
“The tenure under which ihe 
can only be considered ghatwali, 


payment of a certain fixed rent, 
ditions of ,service, but 


(20) 1 Sel. Rep. 376, 


jagir is held 
subject to the 
and other con- 
iclaimed by Jhabban 
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Singh as a zamindart for which no 
has been paid since 1828," 


On the subject of another ghatwali in 
Toppa Dhumsain, Mr. Ward stated: 
“In the Kharagpur jagir the whole of the ghats 


revenus 


have from the first been under the control of 
that zamindar and of the Chief of the 
Handwe." 


Mr. Ward then stated that the tenures, 
so far as the interest of Govern- 
ment was concerned, were sufficiently 
defined to remove all doubt of their 
forming a part of the eamindaries and 
of their having been included in the 
assessment in the Decennial Settlement 
situated as they were in the paraganas 
that were recorded in the engagements 
of the zamindars as assessed at that time. 
He finally recommended adoption of the 
Same procceedings ar led in the District 
of Birbhum to the enactment of Regula- 
tion XXIX of 1814. The bearing of this 
document upon the case is that it is an 
exposition of the official view as to the 
status of Handwe and that it accepts as 
an historical fact the feudal subordina- 
tion cf the ghatwals to the Raja of 
Kharagpur before the accession of the 
East India Company to the Dewani, 

Sometime about 1836, the Government 
started proceedings to resume the 
ghatwali tenures in Kharagpur, but þe- 
fore this topic is dealt with, it should 
be mentioned that the entire Kharagpur 
estate was sold at a public auction for 
arrears of revenue on July 29, 1810, and 
purchased by the ancestors of the 
plaintiffs and one Bala Nath Sahu, who 
subsequently transferred his interest to the 
former. The respondents have filed a 
large number of documents relating to the 
sale and the delivery of possession that 
followed and the mutation proceedings by 
which the plaintiffs’ ancestors were recorded 
in the Collector’s register as proprietors. 
The documents specifically referred toon 
behalf of the respondents are Exs. 14, 
15,104, 151, 153 and 23. Exhibit 14 is are- 
port forwarded by the Collector to the 
Commissioner in which he deals witha 
number of objections raised by Maharaja 
Rahamat Ali as to the validity of .the 
reveaue sale. In one of the paragraphs 
of this report the Collector dealing with 
a grievance of Maharaja Rahamat Ali 
that the ghatwals of Handwe had been 
negligent in paying rent to the Maha- 
raja, points out that Handwe with other 
dependent ghatwal was included in the 
settlement of Kharagpur and adds: 

“JE the ghatwal of that place neglected to pay 
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the rent to the Maharaja, the door of the 


Court was open for it.” 

Exhibit 15 is the rubkari of the Com- 
missioner of Bhagalpur by which the 
sale was confirmed, Es. 104 is a record. 
of certain notes and orders passed in 


connection with the delivery of posses- 
sion of the Kharagpur mahals and 
contains a list of porganas in respect 


of which the proclamation of sale and 
the writ of delivery of possession were 
issued. The thirteenth item in this list 
is Pargana Handwe. Exhibit 143, is a sale 
deed executed by Bala Nath Sahu, one 
of the auction-purchasers, in respect of 
the two annas share purchased by him 
in favour of Raja Bidyanand Singh 
Bahadur whois described therein as the pro- 
prietor and zamindar of the fourteen an- 
nas share of Pargana Sahroi, etc., mahals 
Kharagpur. Exhibit 151 is the petition of 
Raja Bidyanand for the mutation of his name 
in respect of two annassharein Pargana 
Sahroi purchased by him from Bala Nath 
Sahu. Exhibit 153 is the report of the re- 
cordkeeper regarding the revenue of the two 
annas share with the order of the Collector 
directing that the name of Bidyanand be 
mutated. Ex. 23 which strictly speaking 
is not a document connected with the 
revenue sale, is the order of the Collector 
directing the name of Lilanand to be recorded 
inrespect of Sahroi, etc., mahals Kharagpur, 
including Pargana Handwe, on removing 
the name cf Bidyanand deceased in 1850, 
There can be no doubt ona persual of these 
documents that the estate sold included 
Paragana Handwe and the writ for delivery 
of possession purported to give possession 
of the entire Mahalat Kharagpur including 
Pargana Handwe tothe auction-purchasers. 
According to the respondents the revenue 
sale must be regarded as having completely 
terminated, all claims that the predecessors 
of the appellant may have had to the pro- 
prietorship of Handwe, particularly as no 
steps were taken by the Handwe Raj either 
in the Revenue Court under Regulation XI 
of 182z, which was the revenue sale law 
then in force, or in the Civil Court to have 
the sale set aside or to assert that their 
proprietary right was not affected thereby. 
We think, however, that in this matter the 
learned Counsel for the respondents is 
placing his scale too high. We referred to 
s. 29, Regulation XI of 1822 when dealing 
with the question whether the respondents 
whose ancestors were the auction-pur- 
chasers of Mahalat Kharagpur at the revenue 


sale of 1840 are bound by the judgments 
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delivered in the litigation of 1819. We 
need state here that as we read that section 
we find nothing in it to justify tha view 
that if the ghatwals of Handwe had any 
proprietary rights in Pargana MTandwe 
prior to the revenue sale, such rights would 
come to an end in consequence of the 
revenue sale. It is to be remembered that 
in this case the appellant does not base 
her title upon any act of the “original 


engager or his representative,” that is to: 


say, of Raja Qadir Ali or his successors, but 
upon a direct grant made by the East 
India Company as representing the 
sovereign power in favour of her husband’s 
ancestors Raja Subhao Singh and others. All 
that s. 29, Regulation XI of 1822, lays down 
is that as a result of the revenue gale the 
purchaser will acquire all the proprietary 
rights and privileges which the engaging 
party possessed and exercised at the time 
of the settlement free from any accidents 
or incumbrances that may subsequently 
have been imposed or have  supervened 
thereupon. It follows therefore that what- 
ever status Raja Subhao Singh is held to 
have possessed at the time of the Permanent 
Settlement, the same status must have 
continued to be held by his descendants 
and it was not affected by the revenue sale. 
Further if the consequence of the inclusion 
of Handwe in the Kharagpur estate was 
to make Handwe a dependent taluk, that 
relationship between the two estates inter se 
must be deemed to have continued even 
after the revenue sale. What was the effect 
of the inclusion of Handwe in Kharagpur 
at the time of the Permanent Settlement 
is a question which we shall discuss 
later. - 


We now come to the proceedings taken 
by the Government for resumption - of the 
ghatwali tenures of the Kharagpur estate. 
It will be necessary to give an account of 
these proceedings in some detail, for it is 
one of the main contentions of the respon- 
dents that even if it be taken to have been 
established that Captain Browne’s grant 
created a Government ghatwali, it became 
a Kharagpur ghatwali, in consequence of 
an agreement made between the Govern- 
mentand the proprietor of the Kharagpur 
estate after the attempt to resume the 
tenure had failed, Their Lordships held 
that the dgreement between the Govern- 
ment- and Raja Leelanand Singh did not 
in any way alter the character of the appel- 
ant’s tenure and then proceeded). We shall 


now give an account of the history of some - 
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of the component parts of the Handwe grant. 
and also of a number of ghatwalis of the 
Kharagpurestate in respect of which docu- 
ments have been exhibited by the plain- 
tiffs. 

The appellant is not in possession of all 
the taluks of Handwe covered by 
Captain Browne's grant, alist of which is 
given in the contemporaneous daul (Ex. 1). 
We have already stated that the daul shows 
how the parcels of land comprised in the grant 
each with a separate assessment of rent, 
were distributed among thirteen ghatwals. 
It appears from Mr. Dickinson’s parwana 
of 1794 (Ex. J.) that Purandar Singh had 
inherited the taluks of his uncle Raja. 
Subhao Singh and of Udit Singh and that 
he had acquired the shares of Gopal Singh,. 
when Gopal Singh, owing to his inability to 
pay the rent, surrendered hisshare to Pran- 
dar Singh, receiving maintenance in lieu of 
it. Ata later date a descendant of Subhao. 
Singh acquired Bishunpur which according 
to the daul was the share on Nihal Naik 
The date of the acquisition is not known, 
but it was earlier than 18!1 for in the 
judgment ofthe resumption proceedings of 
that year regarding Bishunpur (Ex. 18) 
Raja Madho Singh, the son of Jhabban_ 
Singh, was found to be in possession of it. 
Bishunpur, however, is not one of the pro- 
perties included in the plains either 
originally or alter it was amended and it 
is not known in whose possession it is now. 
The Raja’s statement of the year 1787 
regarding ghatwali villages (Ex, 137) in- 
dicates that all except ten bighas of Bishun- 
pur had been retained khas by the Raja 
and that the ten bighas had been settled with 
the successor of the original granlee. The 
defendant ig in possession of the share which. 
the daul gave to Kesri Singh, but the 
record contains no information as to how 
her ancestors obtained it. We know that 
it was in the possession of Udit Narain 
Singh the grandson of Jhabban Singh 
in 1879, forin that year it was included. 
in the properties in respect of which he 
applied for mutation of his name under 
the Land Registration Act: vide Ex. Q. 

The properties of the other original 
grantees seem to have been treated by’ all 
the parties concerned as ghatwali tenures 
subordinate to the Kharagpur estate. There 
are documents which show what happened 
to the shares which had been allotted to _ 
Babu Lal Singh, Bishun Singh, Baijnath 
Singh, Fateh Singh and Udasi Panda. 
Taluk Kesari, which fell to the share of 
Babu Lal Singh, a member of Subkhao'gs 
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family, wassold in 1902 (Ex 54) in execution 
of a Civil Court decree and in 1912 the 
proprietors of the Kharagpur estate insti- 
tuted a suit against the purchaser's of the 
tenure for recovery of possession of it on the 
ground that being a ghatwali it was 
inalienable without the proprietor's consent. 
By a compromise the proprietors recognis- 
ed the transfer in consideration of a pay- 
ment to them of a sum of nearly Rs. 12,000 
agreeing that thereafter it would -be treated 
as a permanent transferable istemarart 
mukarrari tenure. Khaira also, which the 
daul shows to have been the share of 
Bishun Singh, another member of Subhao’s 
family, was sold in execution of a decree 
in 1857 (Ex. 27). Belguma Khurd allotted 
to Udesi Panda by the daul was acquired 
by Subhao Singh's heir, as we have already 
stated, but it is not now claimed to bea 
part of the Handwe ghaiwal of the appel- 
lant. Beldiha was the share allotted to Fateh 
Singh, the brother of Bishun and Udit. In 
1817 Fateh’s grandson presented a petition 
(Ex. 140) to the Collector stating that with 
the approval of Raja Qadir Ali his father 
had been put in possession of the property 
and complaining that Jhabban Singh was 
instigating his father and his younger 
brothers not to pay the rent to the Raja of 
Kharagpur. He also asserted that he pos- 
sessed a sanad which had been granted by 
Qadir Ali. It appears from Mr. Macpher- 
son’s Report on the Survey and Settlement 
Operations in the Santal Parganas that 
Beldiha and also taluk Eksingha allotted 
by the daul to Harlal Datt had been sold in 
execution of decree. A subordinate or dar- 
mukarrari interest of village Kasba in one 
of the taluks allotted to Subhao Singh, which 
interest therefore must have been created 
by an ancestor of the defendant, was sold 
in execution of a decree in 1920 (Ex. 70). 
The darmukarraridars were Kayasthas and 
the purchasers were Marwaris. Thus the res- 
pondents have been able to show that 
interests which were covered by the original 
grant made by Captain Browne (Ex. 1) have 
been treated by the proprietors of the estate 
and the ghatwals concerned as subordinate 


tenures of the estate and it isa fact also. 


that the rents „payable in respect of those 
interests have been deducted from the rent 
fixed by Captain Browne. 

ka The daul is described as being a state- 


ment of settlement with <tstamarari 
mukarraridars of the entire Pargana 
Handwe, but infact it did not include 


the whole parganı. Four taluks, 
Kamardiha, Sabra Mahra, Jhopra and 
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Karman, which are within the pargana, 
were omitted from the grant. There are 
documents which show that grants of 
these taluks also were made by Oaptain 
Browne. The ghaitwal of Kamardiha stated 
in a petition to the Collector in 1817 
(Ex. 99) that after the zamindari of 
Kharagpur had been restored to Qadir Ali 
he and all the other ghatwals who had 
obtained pattas from Captain Browne 
presented themselves tothe Raja who, he 
said, had always had the power of granting 
patias and dismissing and appointing 
ghatwals, and obtained fresh pattas from 
him on reduced or increased jamas fixed 
in accordance with the income of the 
tenures. The judgment or the resumption 
proceedings regarding Kamardiha (Ex. 11) 
showsthat a copy was produced of a sanad 
granted by Qadir Ali to the ghatwal of 
this taluk subsequent to the sanad of 
Captain Browne. It appears from a report 
of the Collector to a Criminal Court (Ex. 154) 
that his son also obtained a sanad from the 
Raja by which the rent was enhanced and 
that in 1842 the ghatwal made an applica- 
tion, which was disallowed, to have the 
property separated from Kharagpur. A 
judgment of an Assistant Commissioner 
in 1858 (Ex. 28) refers to a fresh settlement 
of the property that had been made in 
1855 with a woman and contains a state- 
ment that on her failure to pay the rent the 
proprietor had resumed the tenure. 

The remaining taluks of Handwe 
namely, Sahra Mahra, Jhopra and Karman. 
seem to have been the subject of a single 
grant by Captain Browne. It is statedin a 
report made by the Collector's record-keeper 
(Ex. 102) that Sabra Mahra and Jhopra 
were granted as mukarrari by Captain 
Browne in 1777 and that after the death 
of the grantee his successor obtained a 
fresh sanad from Qadir Ali by which the 
rent was increased. The decisions in 
1854 (Exs. 24 and 25) of suits brought by 
the plaintiffs’ ancestors, the descendant 
of this ghatwal, show that Captain Browne's 
sanad included Karman and so also did 
the later sanad of Qadir Ali. The suits 
were for recovery of possession of the taluke 
on the ground that after the auction- 
purchasers had acquired the Kharagpur 
estate the defendants did not appear 
before them and were not complying with 
the terms of their sanad. The suits were 
decreed and the proprietors of the estate 
obtained possession of the properties. 

The Kharagpur ghatwalis outside the 
Parganas of Handwe in respect of which 
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evidence has been given are those of 
Jamuni Harnapur, Kakwara, Chandan 


and Chandwe Dassae. Jamuni Harnapur 

-was a large property consisting of 110 
villages and furnishing a force of 500 men 
as compared with 121 villages and 307 
men in the case of Handwe grant. The 
purchasers of the Kharagpur estate stated 
in the resumption proceedings relating 
to this property (Ex. 16) that the grant 
had been made by Captain Browre to 
Rani Sarbesari and that in 1783, by order 
of the Governor-General in Council, she 
was deprived of her zamindart, which was 
Pargana Sultanabad, and also of the 
ghatwali which Qadir Ali was directed to 
settle with some one else, The settlement 
record (Ex. F. 2) describes Jamuni 
Harnapur as istimarart mukarrari tenure 
and transferable and shows it to be in 
possession of persons belonging to the Bania 
casie. ; 

The purport of Captain Browne's sanad 
of the year 1777, in respect of Karwara 
is given in Manoranjan Singh v. Leelanand 
Singh (21). Like the sanad in the present 
case it was addressed to personsin the 
character of ghatwals and was taken to 
have been rather the confirmation af an 
existing tenure as mukarrari istimarari on 
a stated jama besides rasum akrajat, ete., 
At about the time of 
Settlement a grantin almost the same terms 
was made tothe ghatwal by Qadir Ali. Tt 
was not disputed in that case thatit was a 
ghatwali tenure of the Kharagpur estate 
although the proprietor's suit for eviction 
of the ghatwal failed for other reasons. In 
Leelanand Singh v. Manoranjan Singh (22) 
it was held that the ghatwali was a 
dependent taluk the rent of which the 
proprietors had not the right to enhance, 
A copy of the sanad (Ex. 84) purporting to 
have been granted by Qadir Ali to the 
ghatwal of Kakwarain the year 1780 had 
been exhibited in that case. 

Pargana Chandan is stated in the judg- 
ment of the resumption proceedings (Ex. 10) 
relating to it to have been granted by 
Captain Browne in 1777 and to have been 
re-granted to the successors of the original 
ghatwal by Raja Qadir Ali in 1207 A. H. 
ona reduced rent, and it is stated in the 
report of. Mr. Ward (Ex. 7 (a) that the 
subsequent holder was also installed by 
the Raja. In Tikayat Jugmohan Singh 
v, Leelanand Singh (23), it was held in 1857 

(21) 3 W R84. 


(22) 3 O 251. 
(23) 18 Sud, Dew, Ada, Rep, 813. 
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that the tenure was liable to be resumed 
by the proprietor either on the dismissal 
of the ghatwal for neglect of duty or when 
the performance of the service for which the 
tenure was created ceased to be necessary. 
The proprietor obtained possession of the 
tenure in consequence of this decision, and 
itis now an ordinary mukarrari tenure of 
other persons, 

An account of the ghatwali of Chandwa 
Passae also called Lachmipur is given in 
Captain Browne's India Tracts to which 
we may briefly refer once more. When 
Muzaffar Alirebelled against the Moghul 
Government, Lachman Deo, from whom 
Lachmipur derived its name, refused to 
assist him and after an attempt by 
Muzaffar Ali to coerce him had failed, he 
established his independence. He was 
succeeded in 1755 by his adopted son 
Jaggannath Deo. Mir Kasim, the Nawab 
of Murshidabad, after imprisoning Muzaffar 
Ali in 1761 or 1762 and sending an amil 
to collect rents failed to subjugate 
Jagannath but persuaded him to agree to 
pay tribute to the Government of a larger 
amount than he had paid to Muzaffar Ali. 
Evidently he was subdued by Captain 
Brooke whose attempt to break the feudal 
system then prevailing caused an insurrec- 
tion of ghatwals under the leadership of 
Jagannath Deo. Captain Browne reduced 
him to submission and on Captain Browne’s 
recommendation his properties were given 
to his son in 1776 by a sanad of the 
Governor-General in Council fixing 4 
revenue of Rs. 7,291 exclusive of zamindar 
resum, etc. In 1805 Qadir Ali brought a 
suit in the Zilla Court for recovery of the 
zamindart resum. The ghatwal pleaded 
in his defence that his tenure was not 
dependent on the Raja’s zamindari but 
was held directly under the Government 
by virtue of the Governor-General’s sanad. 
He admitted having executed an agree- 
ment binding himself to pay resum to the 
Raja but alleged that it had been obtained 


from him by force. The Zilla Judge 
decreed the suit and the decree was 
affirmed on appeal by the Provincial 


Court of Murshidabad, and again by the 
Sadar Dewani Adalat in Rupnarain Deo 
v. Raja Dadir Ali (20). 

The latier Court, however, advised the 
ghatwalto apply tothe Board of Revenue 
for separation of the pargana trom 
Kharagpur, which the Court recommended. 
The Court took the view that the ghatwals’ 
tenure was undoubtedly separable from 
the zamindari of the Raja under 5,4 of 
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Regulation VIII of 1793 which directed the 
making of a settlement with the actual 
proprietors of the soil however designated. 
In accordance with this recommendation 
the separation was afterwards effected. It 
may be noticed here that in the written 
statement, para. 22, the defendant sub- 
mitted that this pargana was similar to 
Pargana Handweand that Captain Browne 
(in point of fact the Governor-General in 
the case of Lachmipur) had granted sanads 
to ihe proprietors of both the parganas in 
similar terms. In the suit of 1810 Jhabban 
Singh also claimed to possess the same 
status as ihat which had been conferred 


on the ghaitwal of Lachmipur. Some 
important documents which still remain 
to be dealt with may now be classed 
under separate heads: 


. Documents relating to certain statements 
made on behalf of or by Raja Udit Narain 
Singh, the grandson of Jhabban Singh. 
It appears that after the death of Madho 
Singh (son of Jhabban Singh), when Udit 
Narain Singh was still a minor, there 
was a proposal to place the minor’s estate 
under the charge of the Court of Wards, 
but his mother objected to the estate 
being taken out of her hands on several 
grounds including the ground that as the 
estate did not pay revenue direct to 
Government, the Court of Wards could not 
take charge of it under Regulation I 
of 1800. The Commissioner, however, 
rejected this petition by his order dated 
April 4, 1857 (Ex, 26). This document is 
relied upon on behalf of the respondents 
as containing an admission on the part of 
Udit Narain’s mother acting as his guardian 
that the property was subordinate to 
Kharagpur. The statement cannot be so 
construed; it amounted merely to an asser- 
tion of the undispuled fact that the revenue 
was not being paid direct into the 
Government Treasury. As soon as that 
fact was established the Regulation be- 
came strictly inapplicable whether the 


minor had proprietary rights in the 
property or not. 

. The documents of this class which 
may be considered next are Ex. 29 


which is a judgment of the Sadar Amin 
of Bhagalpur in a suit for possession 
instituted in 1861 and Ex. X which is 
the judgment of the Court of appeal in 
the same suit. It appears that there was 
a dispute as to whether certain lands of 
taluk Sarmi were in possession of Udit 
Narian or of one Karu Manjhi who pro- 
fessed to have taken settlement of them 
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from Raja Leelanand who, es we have 
seen, had purchased the Kharagpur estate 
at the revenue sale. The land was 
attached by the Criminal Court, but sub- 
sequently the attachment was withdrawn. 
A suit was then brought by Raja Leela- 
nand for possession of the land on the 
ground that it was included in his 
that the possession of 
Karu Manjhi was tantamount to his own 
possession. The Handwe estates being 
then under the Court of Wards, the 
Collector contested the suit on behalf of 
the ward and while admitting that Hand- 
we was a mukarrari ghatwali under the 
Kharagpur Raj, resisted the claim of 
Raja Leelanand on the ground that the 
lands appertained to Handwe. The trial 
Court dismissed the suit on that ground 
and the decision was upheld on appeal. 

The respondents rely upon Ex. 29, and 
the Jearned Subordinate Judge seems 
to consider that they are .entitled to 
do so, on account of the alleged admis- 
sion of the Collector regarding the pro- 
perietary rights of Raja Leelanand. It 
appears to us, however, that little weight 
attaches to it because in the first place 
the exact words in which the admission 
was made by the Collector are not hefore 
us and in the second place, the balance 
of authority seems to be in favour of 
the view that an admission made by a 
guardian of a ward or by the Collector 
as an Officer of the Court of Wards 
will not necessarily bind the minor: 
Banwarilal Singh v. Dwarka Nath (24), 
Another document that may be mention- 
ed under this head is Ex. Q. This was 
an application made in 1879 by Raja 
Udit Narian Singh to the Collector praying 
that this name might be registered in 
the Collectorate on his succession to his 
father's estate. It appears from this peti- 
tion that a former application had been 
rejected on the ground that the Land 
Registration Act contained no provision 
for the registration of mukarrari tenures. 
In this second application Udit Narain 
asserted’ that he possessed a zemindari 
right and referred to the fact that his 
ancestors had obtained settlement not 
from the zemindar but directly from the 
Government. The Collector thereupon 


passed the following order : 

“The whole of the kafiat (remarks) contained in 
Register mukarrari to be entered opposite to Hand- 
we Mahalat Kurrichpur with the name of the pres 
sent proprietors in lieu of the old ones,” 

(24) 290 L J 577; 52 Ind, Oas, 825; A I R 1918 
Oal, 34. 


Lis 


Accordingly in Ex. T, which is a 
general register maintained under s. 2, 
Act XLVIII of 1743 of estates paying 
revenue tothe Government, a note was made 
that under the order of the Collector the 
remarks entered in the column of remarks 
in the former mukarrari register 
(Ex. U) were exactly reproduced. The 
entry concludes with the following remarks: 

“Now on a reference to the judgment of the Dis- 
trict Court, the Provincial Court, etc., as also the 
mukarrari registers, the name of Raja Udit Narain 
Singh, aforesaid has been recorded in respect of 
the istimarari-mukarrari zemindari in Pargana 
Handwe to which the applicant's title had been 
determined on the expunction of the names of the 
Raja Subhao Singh, Raja Purandar Singh...... 

Both Exs. Q and T are strongly relied 
upon by the appellant as proof of an 
instance in which the assertion by 
the holder’ of the Handwe as to his 
proprietary title was in some measure 
given effect to. Exception however is 
taken by the respondents to the con- 
cluding portion of the entry on the 
ground that’ there is nothing in the order 
of the Collector to authorize it. The 
entry, however, is one made in an old 
official record and we do not think it 
would be safe to hold that it was made 
without authority. In any event the entry 
cannot carry greater weight than the de- 
cision to which it refers. 


Documents relating to certain land acquisi- 
tion proceedings which took place between 
1863 and 1867. 

' These documents are Exs. 30, 32 
to 39. Land included in Handwe while 
the property was in the management of 
the Court of Wards was acquired by the 
Government for some public purpose and 
it wasfoundthat no notice of* the proceed- 
ings had been served upon the proprietor 
of the Kharagpur estate. Referring to 
this omission the Deputy Commissioner of 
the Santal Parganas stated that the proper- 
ty for which the land was to be acquired 
was apart of the mukarrari tenure of Raja 
Udit Narain Singh held under Raja Leela- 
nand Singh who was paying the rent tothe 
Government. Raja lLeelanand Singh is 
described inthis letter (Ex. 32) as the “su- 
perior proprietor” -of the land. In the 
same connection the Commissioner informed 
the Collector of Bhagalpur (Ex. 30) that 
as the papers in the Collector's office showed 
Raja Leelanand Singh tobe tha zamindar 
and Udit Narain Singh to be ‘‘a mere istima- 
raridar’, notice ought to have been issued to 
the former. 

In Ex. 33 which is a letter from the Com- 
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missioner of Bhagalpur to the Collector of 
that district it is stated thatno remission 
of reñt could be allowed by the Government 
to the minor Udit Narain Singh as the 
pargana was held by him under a mukarrarai 
lease from the zamindar who paid a jama 
tothe Government. The statement inthis: 
document that the mukkarrari lease was 
held from the zamindar is inaccurate. 
Both in Ex. 33and Ex. 35 (the latter being 
a letter addressed by the Collector of 
Bhagalpur to the Deputy Commissioner of 
the antal Parganas) Raja ‘Leelanand 
Singh is described as the superior landlord 
of the estate. Exhibits 34 and 36 to 39 donot 
call for any special comment and it may be 
briefly stated that eventually compensation 
was divided between the ezamindar of 
Kharagpur and the ghatwal. The docu- 
ments are further evidence of recognition 
by the Government of Raja Leelanand's 
proprietary rights in Handwe. 

Documents relating to the settlement of 
Mr. Wood in 1873 and to the Settlement of 
Mr. Macpherson in 1893-1907 —in Ex. 40 
which is the “rough” settlement report of 
Mr. Wood, Raja Leelanand Singh is describ- 
ed as the superior landlord of Udit Narain 
who was then the holder of Handwe. The 
Record of Rights prepared by Mr. Wood 
in respect of some of the villages appertain- 
ing to Handwe has been filed by both parties 
(see Exs. 5to 5 (L), and Z (8), Z 10), Z (11), 
Z(27) and Z (86). The appellant relies 
upon these recordsas showing that the 
name of Udit Narain Singh was recorded 
in the proprietary column in the Khewat.. 
On the other hand, it is pointed -out by the 
respondents that Udit Narain Singh was 
recorded as the holder of an istimarari 
mukarrart and it is stated that as no separ- 
ate khewats were prepared at the time for 
proprietors and tenure holders and the 
practice was to record only the rent received, 
whether proprietor or tenure holder under 
the generic title malik, no special signi- 
ficance should be attached to the entry to 
Udit Narain’s name in the proprietary 
column. Mr. Macpherson’s Record of 
Rights of 1898-1907 was prepared on the 
same lines as Mr. Wood's settlement record 
and there again we find the name ofthe 
holder of the Handwe properties, (ab that 
time Rani Keshobati), recorded inthe pro- 
prietary column and the Rani herself 
described as istimarari mukarraridar (see 
Ex. Z (13) to Z (17); Z (87) to Z (40) and Z 
(62). Both these records were placed ~ 
before Mr. Davies, the officer in charge of. 
the settlement in the years 1923-34, and in 
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his opinion. - 

“The meaning and effect of the entry of the Handwe 
estate in the published record of the previous 
settlement is that Pargana Handwe is an istimarart 
mukarrari tenure under the Kharagpur estate ” 


Jt seems to us that whatever designa- 
tion may have been adopted by Mr. Wood 
or Mr. Macpherson to describe the status 
of the ghatwals of Handwe in relation to 
the zamindar of Kharagpur, there is no indi- 
cation in the -record prepared by them that 
the former did not possess any proprietary 
rights in the properties which were in their 
possession. At one place Mr. Wood 
stated as’ to the Handwe taluk which he 
described as theestato Raja of Udit Narain 
Singh, that Raja Leclanand Singh could 
not in any way interfere with the manage- 
ment of it nor could he oust Raja Udit 
Narain Singh except in execution of a dec- 
ree for arrears of rent. We may here deal 
with another important group of documents 
which relate to anumber of rent suits 
brought from time to time by the proprie- 
tors of Kharagpur aginst the holders of 
Handwe between i839 and the period 
shortly preceding the institution of the 
present suits Exhibit 13 which is the judg- 
ment given in lhe earliest rent suit con- 
tains a listof the documents which were 
filed by the parties in the suit, and 
it shows that after a feeble insinuation 
that the plaintiffs were entitled to certain 
zamindari dues from the defendants, the 
claim was ultimately given up and was 
confined to Rs. 2010, that is to say (leav- 
ing out of account ' annas and gandas) 
the amount Rs. 2,815 mentioned in the 
earliest grant in favour of Handwe minus 


Rs. 446 which represented. the sair rent 
(abolished by Regulation XXVII 
of 1793) and Rs. 331 odd, the 
sum originally payable in respect 


of four taluks of Handwe which by this 
time had passed out of the possession of 
Subhao Singh's descendants. Documents 
-have also been produced in connection with 
a large number of rent suits instituted 
between 1839 and the date of the institu- 
Kion of the present suits and they consist 
of: either judgments or decrees or plaints 
or’ extracts from papers relating to execu- 
ion proceedings. They show among other 
things another variation of the former rent 
payable by the Handwe ` 
admittedly was due to the addition of a 
sompensatory allowance for substitution of 
‘the present: currency for the Oompany’s 
soins bringing the - amount of Rs, 2,171, 


Kt may be mentioned here that the fact 


137—57 & 58 
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that the sum annually payable was varied 
from time to time furnishes an argument 
to the respondents in favour of their con- 


tention that the amount payable is not 
revenue, which must be one fixed and 


immutable sum, but rent which the 
landlord has allowed . to be split up as 
occasion arose.. An argument of far 


greater: consquence which is advanced on 
behalf of the respondents-relates to the 
question res judicata. It is strenuously 
argued:on behalf of the respondents that 
thesedecisions conclude the controversy on 
the following questions: _ f 

(t) Whether the relationship of landlord 
and tenant exists between the parties. 
(2) Whether the amount payable is rent or 
revenue. (3) Whether the holder of 
Handwe has any proprietary interest at 
all in the property. Oa a consideration 
of a number of authorities, which were 
cited inthis Oourt also, the learned Sub- 
ordinate Judge -has held that the decisions 
in the rent euts do not constitute. 
res judicata between the parties, but they 
estop the appellant from asserting that 
she is not a tenantof the plaintiffs. It is 
unnecessary to enter into this somewhat 
academic controversy as regards the 
distinction between res judicata and estop- 
pel and no useful purpose would be served 
by reviewing the authorities cited pefore 
us. It is sufficient for us to- record our 
opinion that the decisions in the rent suits: 
would constitute res judicata so far as 
the liability of the defendant to pay an 
annual sum is concerned, and perhaps ` 
also as to the amount recoverable from 
the defendant, Wedo not, however, con- 
sider that the decrees in the see 
standing b themselves are conclusive. 
on- the F acon whether the holders of 
Handwe possess the status ofa proprietor 
or not.. The question who was the pro-- 
prietor of Handwe does not appear to have . 
been specifically raised in any ofthe. 
rent suits and it need not have. 
been raised as the general liability- to’. 
pay a fixed sum was not denied by.the 
defendants in those suits. Verbain docu- 
ments which may be classed as miscel-. 
laneous owing to the variety of their con-. 
tents and description may be briefly 
referred to. Among these are copies of: 
Collector's Register D of estates, land 
revenue chalans, extracts ‘from rokar or 
3C01 by the plaintifs and 
entries in certain village papers called - 
leggits. ‘They are _ of such little import- 
ance that neither party relies upon them. — 
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A féw other documents which are slightly 
more important may, however, be ment- 
ioned. Exhibit D is a letter dated 
October 25, 1880, addressed by the Deputy 
Commissioner of the Santal Parganas to 
the Commissioner of the Bhagalpur Division 
in which the following statement occurs: 

“The whole of the great Tappa Handwe, for 


example, is an unresumed ghatwali of the 
Kharagpur estate.” 


Exhibit 58is a memorandum from the 
Assistant Commissioner to the Collector 
. Bhagalpur, dated July 10, 1907, stating 
that: 


: “The rent payable to Raja Leelanand for the 
mukarrart tenure of pargana Handwe was in Com- 
pany’s rupees. 

Exhibit 16is a petition filed by Rani 
Keshobati Kuer, widow of Udit Narain 
Singh, in 1910 to the Senior Member of 
the Board of Revenue in which she 
stated in para. 15 that the Handwe estate 
with the exception of asmall village was 
an istimarart mukarrari tenure incladed 
in the Kharagpur estate with a fixed 
jama and therefore its management could 
not be placed under the Court of Wards 
under s. 22 of Act XI of 1863. This 
document does not call for separate com- 
ment as we have already referred to a 
similar objection made by the mother of 
Udit Narain in 1857 (vide Ex. 26). 
Exhibit 65 is an order sheet of a cess 
revaluation prcceeding of 1914-15 in which 
taluk Kendua of the Handwe estate is des- 
cribed as a tenure. 

We have considered 


all the im- 
porant documents 


which were referred 
to by the parties in the course of 
their argument and we might now 
proceed to record our conclusions cn the 
main issues in the case, As however one 
of these issues is as to whether 
Handwe is a Government ghatwali or a 
ghatwalt under the Kharagpur estate, we 
may appropriately preface our decision 
on this issue with a brief account of the 
nature and incidents of ghatwali tenures 
generally and of two classes of ghaiwali 
tenures particularly. A lengthy discussion 
of the topic is not necessary as it has been 
the subject of many reported decisions of 
the Calcutta High Court and of this 
Court and has been fully dealt with in 
the judgments of the Privy Council deli- 
vered by Lord Kingsdown in Raja Leela- 
nand Singh v. The Government of Bengal 
(25) and by Lord Sumner in Satya Narain 
Singh v. Satya Naranja Chakravarty (1). 
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Literally a ghatwali means a guard of the 
passes and the term “ghatwali tenure” 
was applied by the Moghuls to lands as- 
signed at alow rent or free of rent for 
guarding the mountain passes and protect- 
ing the villages near the hills from the 
depredations of lawless hill tribes. 

These gathwali tenures are to be found 
for the most part on the western frontier 
of Bengal and particularly in the areas 
known as Kharagdiha, Gidhour, Birbhum, 
Kharagpur, Bhagalpur and the Santal 
Parganas. The ghatwals varied in rank 
and the incidents of their tenure varied 
in different places. In some cases they 
were owners of larger estates, some of 
these estates being more or less of the 
nature of semi-military colonies. For 
example, it is stated in Philip’s Land 
Tenures of Lower Bengal that two-thirds 
of Birbhum was originally granted by Mir 
Jafar free of revenue to an Afghan or 
Pathan named Asadullah and his tribe 
on condition of his guarding the frontier 
against the Hindus of Jharcund, There 
were also a number of inferior ghatwals 
who had small and specific portions of 
land assigned to them for their mainten- 
ance like the ghatwals in the zemindart 
of Bishunpur adjoining Birbhum to whom 
Harrington makes a special reference (see 
Harrington’s Analysis, Vol. 11, p.5:0). In 
some cases the ghatwalis were created 
directly by the ruling power, while in other 
cases they were created by the landlords or 
zemindars for the purpose of protecting their 
zemindari and tenantry and to enable them 
to have a small force at their command and 
to discharge the obligations they owed 
to the ruling power. Sometimes the owners 
of large ghatwali estates sub-divided and 
re-granted the lands to other tenants who 
besides paying small rents held their lands 
on condition of rendering certain quasi- 
police and military services and provid- 
ing a specified number of armed men to 
fulfil the requirements of the Government 
or of the zemindar as the case might be. 

As the gathwali tenures differed from 
one another in many respects such as size, 
importance, origin, incidents and the 
duties which the incumbent of the office 
of ghatwal had to perform and the privileges 


_he used to enjoy. Itis by nomeans easy 
. to suggest a complete and logical classi- 


fication of the various types of this tenure. 
We read in the decision of Raja Leelanand 
Singh v. The Government of Bengal (25), that 
in 1813 the Collector of Bhagalpur reported 
that there were at least four kinds of 
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ghatwalis in his District. Very broadly 
speaking, however, ghatwali tenures may 
be said to fall under two classes, (1) those 
created by the Government or the ruling 
power, and (2) those created by the zemin- 
dar or the holder of a ghatwali estate In 
the judgment of the Privy Council in 
Satya Narian Singh v. Satya Naranja 
Chakravarty (1), there is a reference to 
another class of ghatwali tenures which 
though created by the Government have 
since their creation, and generally at the 


time of the Permanent Settle- 
ment been included in a zemindari 
estate and formed into a unit in 
its assessment. These last ghatwalr 


tenures are really a branch of class (1), 
but perhaps they deserved special mention 
owing to their anomalous position. 


The ghatwali tenure originally introduced 
wasso similar to service or chakaran tenure 
that at one time the notion prevailed that 
ghatwals had no right of inheritance but 
were encitled to hold the land only so long 
as they performad the terms and conditions 
of theirsanads. This was what the Collector 
of Bhagalpur reported in 1813 tothe Magis- 
trate of Birbhum, in answer to certain 
enquiries in respect of the ghatwali lands 
in his district: see Raja Leelanand Singh 


v. The Government of Bengal (25) (at 
pp. 123 and 124*) and this also 
appears to be the view taken in 
Tikayat Jugmohan Singh v. Leelanund 
Singh (23) where it was held that 
a ghatwali tenure though io  exis- 
tence before the Permanent Settle- 


ment is essentially different from a mukar- 
rari tenure, the continuance of the former 
depending on a condition of service and 
of the latter on the regular payment of 
rent and consequently the former tenure 
might be resumed by the zamindar at 
any time either on the dismissal of a ghatwal 
for neglect of duty or when the performance 
of the service for which he tenure was 
created ceased to be necessary. In course 
of time, however, it began to be recognised 
that these tenures had become perpetual 
and hereditary. In Manoranjan Singh v. 
Leelanund Singh (2L), it was held that the 
ghatwals of Kharagpur held a perpetual 
heredity ata fixed jama payable in money 
and service and could not be evicted by 
the zemindar except for misconduct. The 
learned Judges in course of their judgment 
observed: 


“All saslogy, all history, and all. the facts which 
have been brought to our notice, go“to show that 
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as a matter of fact these, whatever may have been 
the express terms of the grant, have been constantly 
handed down from generation to generation, but 
no instance can be shown in which the zamindar 
on his own mere motion has ejected the ghatwat 
and determined the tenure. We are quite 
clear that under the established usage and 
constitution of'the country he cannot do so”. 

In Kooldip Narain Singh v. Mahadeo 
Singh (26), a suit was brought by the 
auction purchasers of an estate for the 
eviction of certain ghatwals on the ground 
that the performance of their service was 
not needed and had been dispensed with, 
and that as the ghatwali property was com- 
prised within the estate they had bought, 
they were entitled to take possession of it, 
The ghatwal defendants contended that 
the lands were held by them under the 
head “hereditary ghatwali” tenures and 
the Secretary of State who was also defen- 
dant put in a written statement denying 
that the Government had renounced its 
claim to the services renderable and 
asserting that it would enforce them when 
necessary. A Full Bench of the Oaleutta 
High Cowit held that the zamindar was 
incompetent on his mere motion without 
the consent of. the Government to put an 
end to the ghatwali. tenure and deprive 
the ghatwals of the land and treat them 
as common trespassers, the position of the 
parties being thus denned by Jackson, J., 
one of the learned Judges composing the 
Bench: 

“Phe lands are subject to the service, the de- 
fendants are entitled to the tenure, the plaintif is 
entitled to the quit rent and the Government to 
the revenue; the services are public and for the 
benefit of the public and not private for the benefit 
of the plaintiff alone”. 

These decisions as well as a number of 
others, which need not be quoted, have 
now fully established that ghatwali tenures 
are heritable and descend from generation 
to -generation. The process by which these 
tenures became hereditary is stated by 
Lord Sumner in Satya Narain Singh v. 
Satya Naranja Chakraverty (1): 

“In such cases the ghatwali tenure, even if not 
originally granted as heritable, easily becomes 80, 
and is commonly found on the death of an in- 
cumbent of the office to descend to some member 
‘of his family, if not necessarily to the senior mem- 
ber. A recognised right to be appointed ghatwal 
when it takes the place of a formal appointment a 


xecognized right in the superior to dismiss the 


ghatwal if he is no longer able and willing to 
render the service required by his tenure, and to 
appoint another person to the office and the tenure 
of the lands then readily suffices to maintain in 
perpetuity the incidents of the tenure”. £ 

‘Phe other. incidents which are commonly 
associated with a ghatwali tenure are 


(26)6 W R 199; Beng. L R Sup. Vol, 559, ` 
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inalienability and indivisibility. That it 
is indivisible was pointed out in Hurlal, 
Singh V. Jorawan Singh (21) and as to 
inalienability, the Judicial Committee 
observed in Satya Narain Singh v. Satya 
Naranja Chakraverty (1): 

“A further incident of such a tenure is the 
inalienability of the ghatwali lands, for it is 
obvious that, if the whole lands Were alienated” 
together at the choice of the ghatwal,-he would 
be in a position either to make his own alienée,-: 
possibly a person non-resident or unfit, the 
ghatwat in succession to himself without the 
consent of his superior, or to deprive himself of 
the whole of the means provided to enable the 
services to be rendered, while himself retaining 
the office, whose obligations he could in conse- 
quence ‘no longer fulfil. “The’ office cannot, except 
by special custom, grant or other arrangement, 
either run with lands or be severed from them. 
Ji,the lands are alienated piecemeal, and this must 
bé ‘involved in a right to alienate them at all, the 
same difficulty arises. in anoth:r form, for there 
the:.office being indivisible,- the question is to 
which of anumber of several purchasers of the 
linds is it to pass," ; oe 
“ “This rule of inalienability may in. the 
case of zamindari ghatwalis be qualified 
by local custom and in fact it has been 
found to be so qualified in the case of 
the .ghatwals of the Kharagpur zamindari. 
In Kali Prasad y, Ananda Rai (28), Lord 
Fitzgerald delivering. the judgment of 
the, Privy Council observed: ` ' 
“The, question then which-their L 
to“ednsider and decide is whether 
trdnsfer of a zamindari ghatwali 
under, a decree is invalid by reason .of the tenure 
being in its nature inalienable, The evidence 
established a number of instances 
have been unquestioned tr 
able: to“mahals in Kharagpur, and some to portions 
of! thé! same estate which the plaintiff 
deseribés as’ part of his ancestral, inalienable, 
ghaiwaly rights, This custom of alienation has been 
proved ‘in fact by ‘oral and documentary evidence 
to, the satisfaction of the Subordinate Judge- and 
of:the-High Court, and their Lordships see no 
reason: to doubt the correctness of the conclusicn in 
that. respect of the two Courts, It seems to their 
Lordghips’ that the true view to take is tbat such 
a teture in Kharagpur is not inalienable, and may 
be-transférred by'the ghatwal or gold in execu- 
tionyof a decree against him if such transfer or 
sale; is assented to b 
onćĉe it‘is èstablished that ihe” ghatwal had the, 
power of alienation, as before stated, that power. 
forms an integral portion of his right’ and interest 
in the ghatwali, and“there is no evidence whatever 
to ‘limit’-it-'to an alienation for his own life and 
no longer.” ° 3 Maa 

A’ Government ghatwali on the other 
hand; häs. been uniformly. held to - be: 
inalienable. In Nilmani - Singh v. Bakra- 


ordships have 
the sale ánd 
in Kharagpur 


ansfers and sales applico- 


“its ; origin 


fey 


Nath Singh (29), it was definitely held that” 
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in which there | 


y the zamindar..... Where - 


- of the three ghatwali estates which were 
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it: was not liable to attachment and sale 
in’ execution of a decree. The incidents 
of a Government ghatwali, therefore, are 
that it is hereditary, indivisble and 
inalienable, but the rule as to inalien- 
ability may be relaxed by the Government ` 
in certain cases and the tenure may be 
alienated by the special permission 
of. the Government. ‘It is to be remember- 
ed' also'that a Government ghatwal while 
he enjoys certain special privileges, also 
suffers from this disability that 
he' can at any time kte dis- 
missed by the Government for misconduct. 
As there was some discussion as to whe- 
ther a Government ghatwul may wilfully 
and habitually default in the payment of 
rent with impunity, we have here appro- 
priately stated our view that if the 
ghatwal holds the ghatwali tenure subject 
to ‘the payment of a fixed and. establish- 
ed annual sum and to the performance 
of certain duties for the maintenance of 
the: public peace, he will be liable to be 
dismissed by the Government on failure 
to discharge either of these obligations. 


So much for the origin and the chief 
incidents of the two main classes of the 
ghatwali tenuree known as Government 
ghatwalis and zamindari ghaiwalis. The 
point to be determined now is to which 
of these two classes Handwe belongs. 
We have already sufficiently indicated 
what our conclusions are going to be and 
we ‘shall briefly summarise them hege.: 
Fortunately. we have before us Exs. I and | 
J, that is to say, Oaptain --Biowne’s 
patta of 1776 and Mr. Wickinson’s par- 
wana of 1794 and as the Judicial Com- < 
“mittee have pointed out in Satya Narain. 
Singh v. Satya Naranja Chakravarty (1): 

“The nature of theestaie of Handwe rests upon 
the true construction and import of these docu- 
ments and not upon the notion entertained about 
them' in later generations.” 

We have referred to these documents 
and have shown that they purport to 
make grants on behalf of and in the 
name of the East India Company and 
when we have in view the fact that Captain 
.Browne’s avowed policy was to bring at 
least the more important ghatwali estates 
‘directly under the control of _ the - 
‘East India Company, there can be no room .` 
for doubt that the Handwe estate was in 
a Government ghatwali. 
“This conclusion is strengthened by the 
' factithat in Captain Browne’s India Tracts, ~ 
the Handwe estate is described as one 
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under the control of the Collector of zilla 
jungle terai, the other two being Lachmipur 
and Chandan Katoria. As we know there 
were numerous other ghatwali tenures in 
Kharagpur and the fact that only three 
‘of them were placed under the Collector 
and a number of these tenures were 
in charge of the rent farmer is not 
without significance. The respondents 
have tried to explain away Ex. 1 by the 
production of Ex. 83 and similarly they have 
tried to neutralize the effect of Hx. J , by the 
production of Exs. 3 and 138. But we have 
dealt with those documents and shown how 
unreliable they are and we have also shown 
that Exs. I and J have continued to be 
regarded as the documents on which the 
title of the owners of Handwe rests. In 
our opinion, therefore, there can be no doubt 
that the Handwe estate was in its origin 
and has continued to be a Government 
ghatwali estate possessing all the incidents 
of a Government ghatwali, to which we 
have referred. It is true that the ghatwali 
services have now lost their importance 
and the Government have practically ceased 
to be interested in them, There is, however, 
no proof in the record of this case that the 
Government have ever done anything to 
terminate the ghatwali character of the 
land. On the other hand as late as in 
1907 in a mortgage suit (Ex. Z (1) relating 
toa portion of the Handwe property the 
Deputy Commissioner of the Santal 
Parganas having been appointed guardian 
ad litem of Satya Narain Singh of Handwe, 
then a minor put in a written statement on 
behalf of the minor contending that the 
ghatwalt had been created by the ruling 
power and that the suit could not proceed 
without the Government being made a 
party to it. 

The respondents have advanced four 
main arguments to show that the Handwe 
estate cannot be held to be a Government 
ghatwali. It is said in the first place that 
in order to determine the true nature of the 
tenure we must take into consideration the 
facts of the parties as well asof the officials 
representing the Crown during the périod 
which immediately followed -the grant: 
and that these will unmistakably show that! 
the Handwe estate is a Kharagpur ghutwali 
and not a. Government 'ghatwali. 
tention is’ not’ without force!” We have. 
already noticed that in’Exs,111 (1781) and? 
137 (1788), the: Raja: of Kharagpur clearly 
asserted that he had the’ power’ to appoint 
ghatwals in œ number of estates ‘within his 
zemindari including Handwe and that these 
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documents were filed in the Collectorate. 
Again in Ex. 98 (1916) which was a report 
from the Collector to the Court at Murshid- 
abad it was definitely stated that the power 
of appointing and dismissing the ghatwals 
of Kharagpur had rested with the Raja 
and that except in the case of Chandwe 
Pasai all the ghatwals paid their rent to 
Qadir Ali and remained obedient, loyal and 
devoted tohim. According to Ex. 99 (1817) 
the Collector was informed by the ghatwal 
of Kamardiha that when in 1188 (1818?) Raja 
Qadir Ali got back his Raj, all the ghatwals, 
who had obtained pattas from Captain 
Browne, presented themselves before the 
Raja, who had the power of granting pattas 
and appointing and dismissing ghatwals, 
and obtained fresh patias of rents varying 
with the produce from him.’ Mr. Ward's 
report of 1833 Ex. 7 (1), though it does not 
express any opinion as to what was the 
precise status occupied by Handwe, ‘con- 
tains statements which seem‘ to ‘favour tha 
respondent’s contention that Handwe is not 
a Government ghatwali but a ghatwali under 
the Kharagpur estate. We have, however, 
dealt with all these documents and others 
of like nature, and they can be best answer- 
ed inthe words of Lord Sumner who dealing 
with the same matter observed : 
“Undoubtedly this long series of administrative 
acts, record and reports, which either affirmatively 
declare Handwe to have been shikmi ghatwali. of 
Kharagpur or negatively treat it as, at any rate, 
wholly free from any ghatwali services, to the Gov- 
ernment is,as the learned Subordinate Judge found 
it,a very impressive circumstance, If the problem 
had been to infer the true original grant, which, 
in the absence of the text of it, could only be collected 
from the evidence of what was done and left undone 
in connection with Handwe by the ruling power, it 
would, no doubt, have been difficult to infer, as 
the explanation which best fitted all the facts, that 
the right originally granted consisted ofa ghatwali 
tenure, held from the E. I. Oo. direct. The produc- 
tionof the authentic texts of the original grants 
completely alters the question, and it becomes in the 
first instance one of construction. The reports of 
he Government officers are not even contemporanea 
xpositio, for the earliest one must have been based 
ên hearsay account, already one or; two generations 
Old, and presumably not on any inspection of the 
Oriġinal grants, since they are not mentioned,” ’. fey 
° ‘ SA es E E ne eee 
The second argument advanced_on: behalf 
of the respondents relates to the significarice 
and effect of the inclusion of Handwe.-in 
the Kharagpur zemindari by the \ sanads 
of 1780 as well as ..at_the,.time.of:-thé 
Décennial and Permanent Settlement. The 
argument isa two-fold’ öne: and has, been 
put more or‘ less’ in: this ‘form: (2. How 
could Handwe, if it was a Government 
ghatwali estate, be included within the 
Kharagpur zemindari? (2) Even if we were 
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to assume that it was in its origin a Gov- 
ernment ghatwali estate, it ceased to be so 
as soon as it was included within the 
Kharagpur estate. The short answer to 
the first argument is that the grant upon 
which the title of the Handwe ghatwali is 
based unmistakably shows it to be a Gov- 
ernment ghatwali and it is not the only 
case in which the properties or persons who 
are admittedly Government ghatwals have 
been included in the zemindari of other 
persons. We have stated before that Lord 
Sumner when enumerating the various 
kinds of ghatwalis in the Santal Parganas 
refers also to Government ghatwalis 

“which since their creation, and generally at the 
time of the Permanent Settlement have been included 
in a zemindari estate and formed into a unit in its 
assessment.” 

-In Durga Prasad Singh v. Brojo Nath 
Bose (30), a digwar whose status is similar 
tothat of a Government ghatwal was treated 
as such notwithstanding the fact that his 
estate was included within another zemin- 
dart. In Nilmoni Singh v. Bakra Nath 
Singh (29), Sir Barnes Peacock dealing 
Hi a similar argument observed as fol- 
ows: - 

“The Permanent Settlement of the lands did not 
alter the nature of the jagir or of the tenure upon 
which the lands were held, nor could it convert the 
services which were public into private services 
under the zemindar. The zemindar becomes entitled 

‘ only to the rent or revenue which was previously 
peyable to the Government and in respect of which 

e was assessed and not to the services in respect of 
which the one-third of the rent or revenue was 
allowed to the tenant as compensation for the 
services. Those services continued to bedueto the 
Government.” 

Another casein point is that of the Bir- 
bhum ghatwals whose status was made clear 
by Regulation XXIX of 1814. They were 
undoubtedly Government ghaiwals and yet 
their estates had been included in the 
zamindari of the Raja of Birbhum. As to 
the second argument we have already com- 
mented on the fact that there is nothing in 
the sanad of 17:0 or in the proceedings of 
the Decennial or the Permanent Settlement 
to show that it was intended that the ghat- 
wals of Handwe should by reason of the 
inclusion of their. estate in the zemindari 
of Kharagpur occupy a status different from 
that which they occupied befcre. On the 
other hand, the fact that the Collector of 
Bhagalpur issued afresh parwana to the 
ghatwals of Handwe in 1794 after the 
Decennial Settlement of the entire mahal 


(30) 39 O 696; 15 Ind. Cas. 21°; 39I A 138: 16 
O WN 482; (1912) M W N 425; IU M L T 337; 9 A 
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of Kbaragpur including Handwe had been 
concluded with Raja Qadir Ali, is alone 
sufficient to show that Handwe had not 
ceased to be a Government ghatwali merely 
by reason of its inclusion in the Kharagpur 
estate and its being a unit in the assessment 
of that estate. The position may be anoma- 
lous but it has not been shown to us that 
either historically or on any legal principle 
the Government ghatwal whose taluk was 
included in the zemindari of another person 
could not continue to be a Government 
ghatwal. In fact as the Judicial Com- 
mittee has pointed out in the Hetampur 
case, unless the inclusion of the tenure and 
assessment of the zemindari lands can be 
shown to have amounted to a release by the 
Government of the ghatwali services or to a 


- grant to a third party of the right to receive 


them and of the right to appoint.a ghatwal, 
the tenure must remain as it originally 
was, a Government tenure. 


The third argument advanced on behalf 
of the respondents is based upon analogy. 
It is contended that Handwe should not 
be supposed to possess a status different 
from the other ghatwalis of Kharagpur, none 
of which has been either claimed lo be or 
has been recognized either by the zemindar 
or by tbe Courts of law as being a Govern- 
ment ghatwali. There is force in this argu- 
ment and it is supported by the history of 
the other ghatwalis of Kharagpur of which 
we have already given an account of some 
length. The argument is further supported 
by the fact that some of the component 
parts of the Handwe estate which were 
included in Ex. i were afterwards dealt 
with as if they were ordinary zemindari 
ghatwalis. In this connection learned 
Counsel for the respondents read out to us 
extracts not only from the judgment of the 
Judicial Committee in Raja Leelanand 
Singh v. The Government of Bengal (25), 
but also from several other decisions relat- 
ing to some of the ghatwalis of Kharagpur, . 
and laid stress on passages where it is 
asserted that the power of the Raja of 
Kharagpur to appoint and dismiss ghatwals 
was unquestioned. He laid particular stress 
on the report of the Collector as reproduced 
in the decision of the Privy Council in Raja 
Leelanand Singh v. The Government of 
Bengal (25) and an extract from an order, 
1783, to Raja Qadir Ali informing him 
that Rani Sarbeshwari had been dismissed 
from her office of ghatwal of Jamuni Har- 
napar and intimating to him that 

“As the office is in Your Highness’ gift, Your 
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Highness will, if you deem it proper, appoint a per- 
Son to the office of the ghatwal of the said pargana to 
watch day and night at the said ghat.” 


; Lastly he pointed out that in many other 
Instances ghatwalisanads had been grant- 
ed by Captain Browne and contended that 
judging from the language of certain re- 
ported decisions it was highly probable 
that these sanads were granted in the same 
terms as areto be found in Ex. 1, The 
argument, as we have already stated, is 
impressive but the fact remains that the 
status of the Handwe ghatwals is to be 
determined upon a construction of the 
particular grant from which they derived 
their title and cannot be decided merely 
upon the analogy of other ghatwali estates. 
Indeed the respondents have not placed on 
the record a single sanad granted in res- 
pect ofany ofthe other ghatwali estates 
of Kharagpur and whatever room there 
may be for surmise, we cannot state with 
any degree of judicial certainty that the 
contents of the other sanads must have been 
identical with those of Ex. 1. The state- 
ments made in Raja Leelanand Singh v. 
The Government of Bengal (25) cannot be 
applied without discrimination to the pre- 
sent case because that case dealt mainly 
with zamindari ghatwalis and there 18 
nothing in it to show there were no Govern- 
ment ghatwalis in the districts of Bhagal- 
pur and the Santal Parganas. Commenting 
on that decision Sir Barnes Peacock observ- 
Ta Nilmoni Singh v. Bakra Nath Singh 
D . 

\ Me that case it was no doubt held, that it was the 
province of the Raja of Kharagpur to appoint and 
dismiss the ghatwals, but it was also stated that 
ghatwals held their lands in virtue of Sanad granted 
by the zamindar except some who had received 
theirs from the former authorities; it was also found 
that in that case the lands had been granted by the 
ancestors of the Raja and it was said that the 
Regulation did not apply to lands which the zamin- 
dars had permitted: other persons to hold free from 
rent, or at a reduced rent, or (referring to the cases 
in which the sanads had not been granted by the 
zamindar, to lands which such persons had a right to 
hold free from rent or at a reduced rent,” 


Sir Barnes Peacock then referred to 
another case Haja Leelanand Singh v. 
Deorgabutty (31), and added: 

“In that case, however, as in the case already cited 
from Raja Leelanand Singh v. The Government of 
Bengal (25), at p. 108*, the ghatwal had been ap- 
poined by thejRaja, and the Raja, and not the Govern- 
ment as in the present case, had a right to appoint 
and dismiss the ghatwal.” 

It is also to be remembered that none 
of the other holders of ghatwali estates in 
Kharagpur seem to have ever ‘Seriously 

(31) (1864) W R 249. 
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raised the question whether they were 
Government ghatwals or otherwise and 
most of them to have cheerfully accepted 
their subordination to the Raja of Kharag- 
pur. In the case of Lachmipur alone the 
question arose whether it was entitled to 
separation from the Kharagpur estate and 
ultimately on the recommendation of the 


Court it was separated. No doubt whether . 
in those early days the distinction between ` 


the status of a Government ghatwal and 
that of a zamaindari ghatwal was fully com- 


prehended and we consider therefore that - 
an inference can be drawn from the failure - 


of the ghatwals to assert rights of the 
existence of which they may not have been 
aware. The holders of the Handwe pro- 
perties did not, in so many words, assert 
themselves to be Government ghatwals 


for along period, but from the year 1810 ` 


onwards they have been asserting from: 
time to time in the clearest possible terms 
that they were independent of Kharagpur.. 
It appears to us in these circumstances: 
that it would be dangerous to proceed upon 
mere analogy. The status of the Handwe. 
estate has to be determined purely on the 
construction of the grant and that grant is 
before us. : r 


The fourth and the last argument 
advanced on behalf of the respondents 
relates to the effect of the agreement enter- 
ed into by the Governmentot Bengal with 
Raja Leelanand in 1868, and it is contend- 
ed that after this composition Handwe 
could never be regarded as a Government 
ghatwali. 
contention at 


some length and given 
our reason for 


not accepting it. 


We have already dealt with this. 


Two. 


matters may be incidentally mentioned - 


here. (1) The learned Counsel for the 
respondent has laid great emphasis on the 
fact that asthe present plaintiffs were not 
parties to the Hetampur case which was 


finally disposed of by the Judicial Committee. 
in Satya Narain Singh v. Satya Naranja 


Chakravarty (1), the decision of the 
Judicial Committees was not binding upon 
them and .he contended that it should not, 
in any way, influence the decision in this 
case. He has furnished us ‘with a list of 
exhibits whish were not before the ‘Courts 
which had to deal with the previous case 
and according to him these exhibits are 
sufficient to displace the view which was 
expressed in the former decision. Most 
of the case exhibits (a list of which is 
given in the judgment ofthe trial Court at 
page 116 of the printed paper-book) are 
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either sanads granted by the Rajas of 
Kharagpur to certain ghatwals within their 
zamindari or they have no direct bearing 
upon the present case. 

There is, however, no doubt that a few 
of the documents filed by the plaintiffs 
such as Fxs.-2, 3, 138, 83, 130, 133 and 135 
if held to be genuine would seriously 
affect the claim of the Handwe estate to 
be regarded as a Government ghatwali. 
We have examined these documents and 
have discarded them owing to their un- 
reliable character. So we agree with the 
respondents’ contention that the decision 
in the Hetampur case is not. binding on 
them; we have tried tocome to our own 
independent-conclusions on the facts of the 
present case and have endeavoured to deal 
with allithe important documents produced 
by the parties and the arguments addressed 
to us on their behalf. Itis to be men- 
tioned, however, that the decision of the 
Judicial Committee in the Hetampur case 
must be treated as an authority binding 
on us as regards the legal 
expounded therein; and the historical dis- 
cussion which it contains of the origin and 
nature of ghatwali tenures and of the 
manner in which the various incidents of 
this class of tenure grew or kecame 
attached to it, will perhaps continue to be 
regarded for a long time as the last word on 
the subject. 

Two other matters on which much 
stress has been laid by the Jearned 
Counsel for the respondents is that as the 
Crown has neither filed a written statement 
in this case, nor preferred an appeal against 
the decision of the lower Court, it should 
be held that it does not challenge the 
assertion by the plaintiffs and accepts the 
finding by the Court below that Handwe is 
not a Government ghatwali but is an 
ordinary Kharagpur ghatwali. Such an 
inference, however, we are not prepared to 
draw. It has been well settled that a 
- Mere omission to file a written statement 
does not amountto an admission of the 
facts stated in the plaint see Ross & Co. v. 
Seriven (32) at pages 1009 and 1010* and 
Narendra Singh v. Emperor (33). The 
non-appearance of the Crown in this 
Court may be due to the fact that the 
Crown is indifferent tothe result of the litiga- 
tion and does not consider itself justified 


(32) 43 O 1003; 34 Ind. Cas. 235; A IR 191 
-269; 20 0 W a o : 7 Cal. 
- (33) 115 Ind. Cas, 425; AI R 1928 Lah.769- 10 
Lah, L J 339; 29 PLR 715. an. 169; 1 
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in incurring unnecessary expenses. As 
has been already stated, the services 


attaching to a Government ghatwali, 
however, important they might have been 
at one time, have lost that impoitance now 
and are seldom actually rendered or 
required to be rendered. This considera- 
tion might well account for the attitude 
taken up by the Crownin the present litiga- 
tion. 

We will now pass on tothe other main 
issue in the -case which relates to the claim 
of the plaintiffs to be regarded as pro- 
prietors of the Handwe estate. At first 
sight this claim seems to receive support 
from a series of most impressive circum- 
stances and the learned Counsel for the 
respondent has naturally made the most 
of them in the course of his arguments, 
It isa fact that Handwe was included in 
and covered by the assessment of the 
Kharagpur zamindari in 1780 as well as 
during the Decennial Settlement and the 
Permanent Settlement. In the successive 
statements of the ghatwali properties sub- 
mitted by Raja Qadir Ali in 1781 and 1787- 
91 Handwe is shown to be included in the 
Kharagpur estate and it was found to be 
so included ina number of official reports 
and records. In Ex.6, which is an extract 
from the Quinquennial Register prepared 
under Regulation XLVIII of 1793, Qadir Ali 
is shown tobe the proprietor of Pargana 
Handwe among other parganas. In 1810 
in reply to a robakari of the District Judge 
the Collector of Bhagalpur reported that 
Handwe was included in the milkiat 
zamindari of Qadir Ali(Ex.97) and tothe 
same effect was the report submitted by 
the Collector in 1824 to the Civil Court 
(Ex. 142). In a proceeding of 1833 Mr, 
Ward based his decision upon the fact that 
inthe column “Proprietor, zamindar and 
choudhary” of Pargana Handwe, the name 
of Raja Qadir Ali stood recorded (Fx. 7). 
When in 1840 the Kharagpur estate was 
sold for arrears of revenue, the sale 
included Handwe, and it is not disputed 


that the auction-purchaser acquired the 
same rights with regard to Handwe, 
whatever those rights may be, as the 


previous proprietors of the Kharagpur estate 
_formerly possessed. 

The Registers D that were subsequently 
prepared show Handwe as part of: the 
-Kharagpur estate and itis the Kharagpur 
estate whichis on the Collector's roll as a 
Tevenue-paying estate. In 1841 a report 
was made by the record-keeper of the 
' Collectorate to a Deputy Oollector. stating 
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that Handwe had been settled with Qadir 
Ali with othér Kharagpur mahals (Ex. 106). 
Handwe like many other ghatwalis escaped 
resumption onthe ground that it had been 
included inthe Kharagpur estate and this 
was the ground that was urged more than 
once to prevent the estate being placed 
under the management of the Court of 
Wards onthe same assumption. In 1863 
in a suit brought by Raja Leelanand Singh 
against the Court of Wards representing 
Raja Udit Narain Singh of Handwe, the 
Collector filed a written statement on 
behalf of the ward, admittedly the plaintiff, 
to be the proprietor of the entire Kharag- 
pur Raj including Handwe (vide Ex. 29). 
During the land acquisition proceedings 
of the years 1863-1807 the holders of the 
Kharagpur estate obtained compensation 
with regard tolands which were part of the 
Handwe estate. 


It is clear that if this case were to be 
decided upon these circumstances alone, 
there would be some difficulty in holding 
that the plaintiffs should not be regarded 
as the proprietors of Handwe. The mat- 
ter, however, is not so simple and in order 
to come to a correct conclusion we will 
have to go back to the time of the Per- 
manent Settlement and consider the status 
of Handwe before the Permanent Settle- 
ment and how if ‘at all that estatus was 
effected by reason of the Permanent Set- 
tlement, Section 4 of Regulation VIII of 
1793 provides that 

“The settlement under restrictions and exceptions 
hereafter specified shall be concluded with the 


actual proprietors of the soil of whatever denomin- 
ation, whether zamindars, talukdars or choudhris”’. 


From this and other sections of the 
Regulation which indicate that the per- 
sons with whom the settlement was going 
to be concluded were to be regarded 
as proprietors of the soil, it is contended 
on’ behalf of the respondent that whatever 
may have been the position of the Raja 
of Kharagpur anterior to the date of the Per- 
manent Settlement, he must be deemed to 
have become, by reason of that settlement, the 
proprietor of all the parganas including 
Handwe that became the subject of it. 

It is further argued that the ghatwals 
of Handwe cannot be regarded as pro- 
prietors of that pargana because the Per- 
manent Settlement was not made directly 
with them. Now, it is undoubtedly an 
historical fact that a number of talukdars, 
who strictly speaking, were proprietors of 
the soil were not dealt with directly by 
the Goyernment:and: their -taluks were 
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included in other estates (see also s. 5 of 
Regulation VIII of 1793). Whether this 
was due to oversight or to the desire on, 
the part of the Government, Act to have 
to deal with.too many separate estates 
or to some other consideration, is not a 
matter that need be considered here. Pro- 
vision, however, was made in the Per- 
manent Settlement Regulation VIII of 1793 
itself for separation upon an applicaticn 
made in that behalf in a proper case 
of taluks which had been wrongly included 
within the ambit of permanently settled 
estates. ‘In the Regulation of 1798 
no time was fixed for the making of such 
applications but by 1801 the necessity to 
fix a time limit was realised and so by 
s. 14 of Regulation of 1801 all talukdars 
who as proprietors of the land composing 
their taluks might consider themselves 
entitled to be separated from the zamin- 
daris to which their taluks had been 
attached were enabled to prefer a written 
application to the Collector of their zilla 
for the separation of their taluks within 
one year from the date of this Regulation 
under penalty of forfeiting all title to 
separation under Regulation VIII of 1793 
if they should omit to apply as directed 
within the prescribed period. It 
was further provided that in the 
event of such an application not being 
made within the time prescribed : 

“The taluks shall thereafter be considered as de- 
pendent taluks not entitled to be separated from 
the zamindaris to which they may be attached; 
though, in other respects, the rights of the talukdars 


are not meant to bein any degree affected by the 
Regulation.” i 


lt is not denied that the holders of the 
Handwe propervies did not make an appli- 
cation for the separation of their estate 
within the time prescribed. In the record 
of this case we find an application to the 
Appellate Court by Jhabban Singh in the 
year 1819 efter the litigation of 1810-1819 
was concluded. It was made however long 
after the expiry of the period prescribed 
by the Regulation of 1801 and it was 
disallowed. The grounds of its rejection 
are not stated, but whatever they may 
have been, it appears to us that the posi- 
tion of the Handwe ghatwals cannot be 
lower than that of a dependant. talukdar 
in the sense. in which the expression was 
used in Regulation I of 1801, that is to 
say, the holders of a dependent taluk not 
entitled to be separated from the Kharag- 
pur estate but whose pre-existing rights 
remained in all other respects unaffected. 

The status of a dependent talukdar and 
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the question whether he can be regarded 
as a proprietor or not have been considered 
in a number of cases. In Kamakhaya 
“Narain Singh v. Jado Charan Singh, 
114 Ind. Cas. 19: (84). Mallik, d., 
one of the learned Judges of this 
Court expressed the opinion that any 
tulukdar who failed to avail himself of 
the provisions of Regulation I of 1801 must 
be deemed to be a lease-holder whose 
contribution to the zamindar was rent and 
not revenue. This view seems to receive 
some support from the following obser- 
vations made by Mr. Ameer Ali, in Srinath 
Rai v. Protap Udai Nath Sahai (35) at 
152: i 

P regulation draws a wide distinction between 
independent talukdars and ‘dependent talukdars’. 
The former come within the category of actual 
proprietors of land, whereas the latter do not; 
they are considered as lease-holders only’: Section 7 
Regulation VIII of 1793)”. 

A less strict view as to the effect of non- 
separation under Regulation I of 1801 was 
taken in two later cases One was the 
case of Surendra Nath v. Kamakhya Narain 
Singh (36) in which Sir John Wallis 
expressed himself thus : 


“The Ohief Justice has also relied on the fact that 
the defendant's predecessor, after the Permanent 
Settlement, did not seek for separation as he was 
entitled to do if his present case is true. Now it 
is a matter of history thatthe number of talukdars 
entitled to separation was so great that Lord 
Wellesley's Government found it necessary to 
pass a regulation in 1401 limiting the time for 
making such an application to three months from 
the date of the Regulation. In their Lordships’ 
opinion the failure of the defendant's predecessor 
in this backward and remote part of the Presi- 
dency to put in an application within the time limited 
cannot be considered as raising any presumption 
that he was not entitled ,to make such an oppli- 
cation,“ 

In the other case, Charu Chandra Ghosh v. 
Kamakhya Narain Singh (37), Sir John 
Wallis re-stated the view which he had 
previously expressed in these terms ; 

“With regard to this part of the case it is only 
necessary to add that it is well-settled that if the 
Jugidik Raha was the proprietor of these nankar 
villages, his tithe was unaffected by his estate being 


(34) 114 Ind. Cas, 194; A I R 1928 Pat. 291, 

(35) 28 © W N 145: 82 Ind, Oas 879; A IR 1923 
P O 217; (1923) M WN 702; 3 MLT 408 
P 0). 

‘ (36) 12P E T 319; 193 Ind. Cas 145;A I R 
1930 P O 45; 31 L W 352; 32 Bom, L R 515; Ind. 
Rul. (1930) P O 129; 51 O L J 502; 59 MLJ 731 


0). 
eS? 12 P-L T 337; 130 Ind. Oas. 620; A I R 1931 
P O5; 58 I A17; 10 Pat. 281; 52 O L J512; 60 M 
L J 245; 35 L W 121; 35 CW N 20; (1931) M W 
N 65; Ind. Rul. (1931) P O 76 (P 0). 
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included in the Permanent Settlement or any of 
the previous settlements with the Raja of Ramgarh, 
Juggut Mohinee Doossee v. Sookhemony Dossee (38) 
and that his failure to apply assuch proprietor for 
the separation of his estate, under Regulation VIII 
of 1793 within the time limited by s. 14, Regu- 
lation I of 1801 merely deprived him of the right to 
separation as the section expressly left his other 
rights unaffected.” : : 

These are two of the leading cases in 
which the effect of non-separation under 
Regulation I of 1801 was considered, but 
there is also a long line of cases which 
deal with the presumption arising from 
the Permanent Settlement. In Ranjit 
Singh v. Kali Dassi. (39), Lord Parker 
made the following observation on the 
subject : ‘ 

“Passing to the Settlement of 1793, it appears to 
their Lordships to be beyond controversy that what- 
ever doubts be entertained as to whether before the 
English occupation the zamindars had any proprietory 
interest in the lands comprised within their res- 
pective Districts, the settlement itself recognizes and 
proceeds on the footing that they are the actual 
proprietors of the land for which they undertook 
to pay the Government revenue. The settlement 
is expressly made with the ‘zamindars’ independent 
talukdars and other actual proprietors of the soil’; see 
Regulation I, s 3, and Regulation VIII, s.4. It is 
clear that since the Settlement the zamindars have at 
least a prima facie title to all land for which they 
pay revenue, such lands being commonly referred 

as malguzart lands,” 


to : 

In Gobind Narain Singh v. Shyam Lal 
Singh (40), Sir George Lowndes after citing 
the above-mentioned case added: 

“It follows from this pronouncement that in the 
ease of any claim against the zamindar to 
lands which were included in his zamindari at the 
Permanent Settlement, the burden of proof is 
upon the claimant.” 


In the light of these authorities it is 
clear that it is , for the appellant to 
prove that she is the proprietress of the 
Handwe properties and the question is 
whether such proof has been furnished 
in this case on behalf ofthe appellant. We 
have already stated that the origin of 
the Handwe ghatwali is shrouded in ob- 
scurity and there arenoclear authentic 
records beforeus that enable us to say 
with any precision what was its status 
before the assumption of the Dewani by 
the Hast India Company. Our starting 
point must therefore be the sanad grant- 


(38) 17 W R41; 14 MI A 3289; 10B LR19; 2 
Suther 512; 3 Sar, 23 (P O). 

(39) 44 U 8t1; 40 Ind. Oas. 981: AIR 1917P C 
8; 44 I A 117; 21 O W N 609; 32M L J 565; 15 
A L J 390; 250 L J 499; 19 Bom. L R 462; 
(91) M WN 459; 6 LW 101; 2 PLW 1;22 ML 
T 489 (P O) 

(40) 35 O W N 52); 131 Ind, Oas, 753; AIR 
193L P O89; 58 I A 125; 58 O 1187; 463 O L J 333; 
Ind. Rul, (1931) P O 145; 33 L W 707 (P O), 
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ed by. Captain Browne to Subhao Singh 
and others. We have seen that by means 
of this sanad as well as by Mr. Dickin- 
son's parwana of 1794 (Ex. J) Subhao Singh 
and his successors-in-interest acquired 
istimarari mukarrari right in that portion 
of the Handwe pargana which was the 
subject of the grant. The strict view of 
law which has been expounded in some 
of the modern decisions is that a mukar- 
rari lease is not tantamount to a convey- 
ance infee simple and a person who 
being the owner of land grants a lease in 
perpetuity carves a subordinate interest 


out of his own interest and does not an-. 


nihilate it: see Kally Das Ahiri v. Mon 
Mohini Dassee (41). ‘Thus a mukarrart 
interest is generally regarded as not co- 
ordinate with but subordinate to the 
zamindari interest. It must be remembered, 
however, that in this particular case 
the grantin favour of Subhao Singh and 
others was made not by a zamindar but 
by the Orown itself and there is nothing 
in the grant to show that the grantees 
were to be regarded as subordinate to the 
zamindar of Kharagpur. The mere fact 
that they were described as mukararidars 
does not necessarily imply a subordinate 
status. We must alsomake some allowance 
for the fact that the officers of the Hast 
India Company during the early part of 
their administration did not fully com- 
prehend the complexity of land tenures 
in India nor did they possess any clear 
notion of the legal distinction between 
a mukarraridar anda zamindar (landlord) 
which has been evolved in later times. 
The Handwe ghatwali is according to 
Mr. Ward 600 square miles in area. Whe- 
ther this statement is accurate or not there 
is no doubt that it is an estate of con- 
siderable magnitude yielding a large 
income and it is difficult to believe that 
when the istimarart mukarrari grant was 
made to Raja Subbao Singh and others, it 
was contemplated that the latter should 
have a status inferior to that of a zamin- 
daras the term was understood in those 
days. Literally “zamindar” means a land 
(zamin) holder (dar) but as the com- 
piler of the fifth report has pointed out 
in his introduction (p. 37) the term included 
persons whose relation to the lands in 
their enjoyment was of a very varying 
character, for example, 

“by a zamindar might be meant a representative 


of some ancient Hindu sovereignty; it might mean 
a Government farmer, who in recent years had 


(41) 24 O 440; 10 WN 321. 
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acquired his zamindari by inserting himeelf in the 
place of the dispossessed, and it might mean the 
occupant of but a single pargana”, 


In our opinion, the status held by the 
Handwe ghatwals before the Permanent 
Settlement was that of talukdars who 
were declared to be the proprietors of 
the soil by Regulation VIII of 1793, but by 
reason of the fact that they did nottake 
steps to have their taluks separated fiom 
the Kharagpur zamindari either under the 
provisions of the aforesaid Regulation or 
the Regulation of 1801, their status was 
converted into one of dependent talukdars. 
Their failure to apply for separation 
merely deprived them of the right to 
separation, other rights remaining unaffect- 
ed: see Surendra Nath v. Kamakhya 
Narain Singh (36) and Charu Chandra 
Ghosh v. Kamakshya Narain Singh (37). 


We shall now refer to a few circum- 
stances which seem to us to support our 
view that the holders of the Handwe 
ghatwali possessed a status not inferior to 
that of the talukdars who were declared 
bys. 5 of the Permanent Settlement 
Regulation to be the proprietors of the 
soil. We have stated that through his 
treatise ‘India Tracts’ Captain Browne hag 
referred to the ghatwals as zamindars. 
Raja Subhao Singh was actually described 
as azamindar and pargana Handwe as his 
zamindari in the parwana of 1914 (?) issued 
by Mr, Dickinson (Ex. J). We have 
also referred to the fact that in the 
chalan for revenue deposited by Subhao 
Singh in the year 1777 the estate of which 
the revenue was deposited is described 
as a taluk with Subhao Singh as pro- 
prietor and in the chalanss.1 ands. 2 of 
1779 and 1780 he is described as zamindar. 
The use ofthe word ‘‘zamindar” or “pro- 
prietor” in the chalans is by nomeans 
conclusive, but in our opinion does appear 
in the circumstances of the case, to con» 
note a status superior to that of the holder 
of a subordinate tenure. Again in the 
litigation of 1810 to 1419 one of the ques- 
tions which seems to have been debated 
in the trial Court was whether Jhabban - 
Singh was the zamindar of pargana 
Handwe and the trial Court, although 
describing Jhabban Singh as Mufassal 
or dependant talukdar, came without hesita- 
tion to the fullowing finding: . 

“Tg is also in evidence that the ancestors of the 
defendant were and the defendant has been up 
till now in possession and occupation of the 
milkiat and zamindart and the istimarari of the 
said pargana (Handwe) atone and the same time,” 
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This finding as we have already shown 
was affirmed by the Appellate Court. 
Again during the two suécessive settle- 
mente of Mr. Wood and Mr,- Macpherson 
the holders of Handwe were recorded in 
the column of proprietors (maliks) and 
what is more important is that in the 
Record-of-Rights all such proprietary rights 
as are referred to in the Santal Par- 
ganas Manual, 1925, Part I, were shown 


to be possessed by them. Upon these 
facts and circumstances the _ conclusion 
which we have arrived at is that the 


holder of the Handwe properties must be . 


held to possess the usual rights which go with 
the “proprietorship of the soil” and may 
well be described as proprietors of Handwe 
in' this sense. It does not, however, follow 
that the inculsion of Handwe in Kharag- 
pur zamindari at the time of the Per- 
manent Settlement is a -matter to be 
altogether overlooked. As we have stated, 
Handwe had been probably a dependency 
of the Kharagpur Raj at time and this 
may have been a reason. why Handwe 
was, included in the grant by which the 
zgamindart of Kharagpur was restored on 
Qadir Ali. If, however, the inclusion 
implied any subordination, such sub- 
ordination was merely a nominal one as 
is apparent from the fact that the 
zamindar of Kharagpur was not allowed 
to charge from the . holders of Handwe 
properties the usual perquisites of two 
annas in the rupee (daunnt rasum) which 
the zamindirs used to charge in respect 
of most of the parganas which appertained 
to their zamindart. 

- The sanad of 1780 by which the zamin- 
dart of Kharagpur. was restored to Qadir 
Ali shows that the effect of the inclusion 
. of Handwe within the zamindari of Kharag- 
pur was two-fold: (1) the Raja of Kharag- 
pur was entitled to appropriate a sum of 
about Rs. 82 out of the revenue of Handwe 
as Kanungoi fee. This he was allowed 
to do as presumably the old Rajas of 
Kharagpur must have held the office of 
Kanungo in relation to the Handwe 
estate. (2) The revenue which the Handwe 
estate wasto deposit in the Government. 
Treasury was now to be paid through the 
Kharagpur estate. The Permanent Settle- 
ment does not seem to have very much. 


Priore 
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The result was that thenceforward the 
Rajas of Kharagpur become superior 


Handwe estate and 
the latter as 
revenue was now payable as rent to the 
Kharagpur estate. This view is sup- 
ported by the decision in Chandra Kanto 
v. Jai Gopal Chakravarti (42). In that case 
certain suits were brought by a zamindar 


landlords of the 


-for rent of a shikmi taluk in the Revenue 


Court under Act Xof 1859. It was held 
by the lower Appellate Court that as the 
hold under the 
zamindar but only paid a share of the 
revenue allotted against their estates 
through the zamindar to the Government, 
the zamindar could not sue them for rent 
but only for their shares of the revenue. 
The matter, however, was takén © up in 
appeal to the Calcutta High Court which 
held that this view would have. been 
correct if, the talukdars held the estates 
in the Collectorate Tauzi separate from 
the plaintiff's estate and the payment of 
the revenue through him was only a 
matter of convenience among themselves. 
But if the shikmi taluka were at the 
Permanent Settlement comprised. within 
the zemindar’s estate the taluks were Sub- 
ordinate to the plaintiff and the share .of 
the revenue which was assessed upon 
them paid in the shape of rent to the 
zemindar. Under the Bengal Tenancy Act, 
“proprietor” means a person owning an 
estate or part of an estate, while “estates” 
means . 

“land included under one entry in any of the general 
regletors of revenue paying lands and revenue free 
ands, fi 
' The Bengal Tenancy Act does not apply 
to tbe Bantal Parganas, but the notion 
that the proprietor is one whose estate is 
on the Collector’s roll is shared by all the 
Revenue Officers in the province, and 
the official records are prepared on that 
basis. There can be no doubt that in the 
great majority of cases the proprietor is 
the person whose name is on the Collector's 
roll, but the test is somewhat artificial and 
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somewhat as follows: 

The position of the proprietor of the 
Kharagpur estate is that- of a superior 
landlord or one who is entitled to realize 
a certain rent from the Handwe ghatwals, 
but the holders of Handwe properties have 
all the rights which usually go with the 
Proprietorship of the soil. We prefer to 
express ourselves in these terms, because 
in our opinion, the unqualified use of labels 
such as “tenure holder,” “mukarraridar” 
or “‘zemindar” may be highly misleading 
in this particular case. 
qualifications that we have set out are kept 
in view, we may use the term “mukarrari- 
dar” or “holder of an istimarari mukarrari 
ghaiwali tenure” with reference to the 
appellant andthe term “zemindar” with 
reference to the respondents, but in describ- 
ing the status of the former we prefer to 
adhere to the expression “dependent taluk- 
dar” in the sense in which it has been 
used in the Regulation of 1801 and to use 
- with reference to the latter the term 
“superior landlord” which we undersiand 
is not unknown in that District and which 
was actually used by Mr. Ward in bis 
Settlement Report in describing the status 
held by the zemindar cf Kharagpur in 
relation to Fandwe and which occurs also 
in correspondence between the Collector 
and Commissioner of Bhagalpur and the 
Deputy Commissioner of the Santal Par- 
ganas relating to the land acquisition pro- 
ceedings of the 1863-67. What may be the 
rights of the superior landlord other than 
the right of receiving rent, it is unneces- 
sary for us to decide or state. In Secretary 
of State v. Joyti Prasad Singh Deo (43) 
Lord Phillimore describing the status of 
holders of thanaddari land observed: 

“No doubt the holders of the thanaddari land stand 
in a certain position to the contiguous zemindar. 
If the lands are resumed, they are to be settled 
with the zemindar; and it may be that 
they may even be described as settled with 
the zemindar in a certain sense and that there isa 
sort of superiority in the zemindar which might en- 
title him tothe surface of the land in case of escheat, 


Whether this would give him the claim to the miner- 
als is a further question.” 


It may be that on closer examination 
of the question the rights of the superior 
landlord might be found to be similar to 
those described by Lord Phillimore but 
we do not feel that we are called upon 
to decide this matter. We wish also to 
make it absolutely clear that we refrain 
from expressing any opinion as to the rights 

(43; 30°O W N 745; 94 Ind. Oas, 974; AIR 1926 


P O 41; 53 I A 100; 53 O 533; 24 A LJ 761 
(P 0). . 9 
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In one sense, if the. 


. $8.22 and 25-A, Regulation III of 


- rights of zamindars 


is) 


of the parties to the underground minerals. 

These rights: have not been specifically: 
referred to in-the plaint and have not been 

made a‘subject of this litigation. It was 

conceded by ‘both’. the parties that no 

underground minerals have been discovered 

yet and neither party has apprdised us 

of any circumstance which might afford 

any reasonable ground for-believing that 

such minerals are actually in existence. 

A discussion of the rights to the under-. 
ground minerals would,’ in such circum- 

stances, be purely academié and in any. 
event we consider it undesirable to express - 
any opinion as to these rights “In’ 
the absence of the Crown which might 

not have stood aloof from these proceed- 

ingsif the underground rights had been 

made a direct issue in the litigation. 

Another important issue between the 

parties was whether the present suit is 

maintainable in view of the ee oe 
1872. 

It may be recalled that on December 16, 

1924, the Commissioner of Bhagalpur 

Division reversing the order of the Set- 

tlement Officer directed the appellant to 

be recorded asa Government ghatwal and 

proprietor of the Handwe estate and an 

entry was ultimately made inthe Record 

of Rights to that effect. It is contended 

by the appellant that this entry became 

final as the Commissioner’s order had, 
the force of a decree of Court under. 
8.2 and that no suit can be brought in the 

Civil Court to- contest this entry under 

s.25-A of the Regulation. Section § runs 

as follows: 

“That except as provided in s.23-A no suit 
shall lie in any Civil Court regarding any matter 
decided by any Settlement Oourt under these 
Rules, but the decisions and orders of the 
Settlement Oourt may under these rales regard-~ 
ing interests and rights above-mentioned 
have the force of a decree of Court.” 

Section 25-A states: i 


“Where only the rights of zamindars and other, 
“proprietors as 


between themselves are concerned, 


@ suit may, unless it is barred by s. 23, Civil 
Procedure Code, be brought in a Oourt - 
established under the Bengal, Agra and Assam 


Civil Oourts Act (1881) to contest the finding or 
record ofthe Settlement Officer within three years 
from the date 


peseeele If in any such suit it is found -that 
finding of the Settlement Officer is erroneous, 
record shall -be amended accordingly,” 

Now the only “question to be decided is. 
whether the present ` suit relates to the. 


the 
the 


shall---. 


of the publication of the Record of ~ 
- Rights or of the final order of the Revenue Court. - 


and other proprie- `` 
tors as between themselves. Prima facie. _ 
this would be, so,if both the respondents. è 
` and the appellant were admitted ‘to . be. 


+ 
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zamindars or proprietors. Learned Counsel 
for the appellant, however, contends that 
as the case set out in the plaintis that 
the appellant is not a zamindar or pro- 
prietor, but merely a tenure-holder or 
mukarraridar, the suit is not one con- 
templated by s. 25-A of the Regulation, 
and in support of his argument he has 
cited the following decisions: Shib Narain 
Mukerjee v. S. P. Chatterjee (44), Kally 
Das Ahir v. Man Mohin  Dassee (41), 
Abhiram Goswami v. Shyama Charan 
Nandi (45) and Dwarka Prasad v. Jai Bar- 
ham 67 Ind. Oas. 686 (45). Ia some of these 
cases it has been laid down that the status 
ofa mukararirdar is inferior to that ofa 
proprietor and inthe first mentioned case 
Sir Ashutosh Mukerji observed that a 
person who holds a derivative title under 
a zamindar cannot rightly be classed as 
a proprietor in the sensein which the 
word is used in the expression “zamindar 
and other proprietors’ in s. 25-A Regula- 
tion IIL of 1872. The other cases need n% 
be discussed because they deal with a 
class of persons who are obviously nos 


proprietors, The question whether the 
present snit is barred or not, depends 
upon the proper construction of s. 25-A. 


That section appears to be somewhat 
clumsily worded and its application in 
some cases is apt to give rise to difficulty. 

Questions may arise, for example, (1) 

whether the section contemplates that the 
contesting parties must, in all cases, be 
proprietors of the same estate or property 
and (2) whether the section applies only 

to those cases where the status of the 
particular zamindars or proprietors is not 
_ questioned or it will apply even to cases 
where each party asserts bimselfto bea 
zamindar or proprietor, but the other party 

does not admit him to be so. 

In Ramrajan Chuckerbutty v. Nanda 

. Lal Laik (47) a mere assertion by the 
‘plaintiff that he hada proprietary right 

in certain lands was held to be suff- 
cient to enable the Civil Courts to take 
cognizance of the case, though the defen- 
dant did not admit that the plaintiff had 
any proprietary interest. Inthat case cer- 
tain lands which were entered in the 
Record of Rights as mal (lands for which 
revenue was paid by the zamindar) and 
(44) 200 LJ 220; 27 Ind. Cas. 84; A I R 1915 Cal. 


2l. 
(45) 36 O 1003; 4 Ind. Oas. 449; 361 A 148; 10 O 
L J 284; 6 A L-J 857; 11 Bom. Ù R1234; 19M LJ 
530; 140 WN 1 (P.O). 
(46) 67 Ind. Cas, 686; A IR 1922Pat. 322, 
(47) 22 0473, Eaei 
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assessed with rent were claimed bythe 
plaintiff as lakhiraj, while the main 


defence of the zamindar was that the lands 
were not lakhiraj but rent paying mal. 
It was held that a lakhirajdar was pro- 
prietor and that the plaintiff was entitled 
to maintain the suit because he claimed 
a litle hostile to the zamindar, asserting 
that the landswere his valid lekhiraj and 
thit he had held the same as lathiraj for 
more than 12 years adversely to the 
zamindar. If this decision is correct, (and 
it has not been suggested that it is not), 
there seems to be no reason why the 
section should not be held to apply to 
cases where the dispute is between two 
rival claimants, each claiming to be the 
proprietor of the same property. ‘The sec- 
tion obviously will have no application 
to disputes between a landlord and a 
tenant or to cases where one of the 
parties neither is nor asserts himself to 
be a zamindareven though the other 
pariy may be a zaminidar and where 
there is no dispute as to any proprietary 
right between them. [t will, however, bs 
unduly restricting the scopeof the sectioa 
and defeating the purpose for which it 
has been enacted, to hold that it will 
not apply unless each party admits the 
other party to be a zımindar or proprietor. 
Ifthe interpretation that we suggest is 
correct it appears to us that a suit by 
the plaintiffs was clearly maintainable 
in the Civil Court because in the present 
suit both the plaintiffs and the defendant 
claim to bethe proprietors of the Handwe 
properties. If, however, a more rigid and 
literal interpretation is demanded, even 
then, as the respondents contend, the 
present suit willbe maintainable because 
according. to the last Record of Rights 
prepared under the order of the Com- 
missioner, the plaintiff is described as the 
zamindar of Kharagpur and defendant 
No. lis described as the proprietor of 
Handwe. In any view ofthe matter it 
appears to usthats. 25-A is no bar to the 
present suit. 

We have dealt with the issues relating 
to res judicita and the estoppel, while 
dealing with the various proceedings in 
connection with which these pleas—and 
we may observe here that as no argu- 
ments were addressed to us as regards 
Issues Nos. 1, 2, 3, 4, 5, 6, 9, 26, 27, 28 
and 29 we consider it unnecessary to 
deal with them. We also consider it neces- 
sary to deal with Issues Nos. 10 and 11 in- 
view of our finding that the payment which 
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is annually made by the ghatwals of Handwe 
to the zamindars of Kharagpur is rent 
and not revenue. When this modification 
of the Commissioner’s order is. made, it 
cannot be said thatthe revenue settle- 
ment of Mahalat Kharagpur has been in 
any way affected. i ; 
We shall now passon to the _ appeals 
arising outof the four rent suits. Ap- 
peal No. 21 arises out of Rent Suit No. L 
of 1923 which was re-numbered 2 of 1927. 
The suit was brought against Kumar 
Satya Narain Singh, the last holder of the 
Handwe properties, for recovery of rent 
for the year 1328-29 Fasli. Kumar Satya 
Narain Singh died on May 7, 1924, during 
the pendency of the suit and defendant 
No. 1 was substituted in his place. 
Appeal No. 22 arises out of rent suit 


No. 2 of 1923-12 of 1927 which was also 
instituted against Kumar Satya Narain 
Singh forthe rent of 1330 Fasli. Appeal 


No. 23 arises out of a suit instituted in 
the year 1925 against the appellant for 
the recovery of the rent for the years 
1331-32 Fasli. Part of the rent claimed 
in this suit accrued due during the life- 
time of Kumar Satya Narayan Singh 
and the remainder became due after his 
death when the appellant succeeded to 
the property. Appeal No. 20 arises out 
of a rent suit instituted in 1928 against 
the appellant to recover rent for the 
years 1333 to 1835 Fasli which accrued due 
after the estate came into the posses- 
sion of the appellant. It is not denied 
by the appellant that the amounts claimed 
fell due as alleged by the plaintiffs and 
that the claims are still unsatisfied, but the 
only contention which has been advanc- 
edin this appeal isthat the appellant is 
not liable for such rent and cesses se fell 
due during the life-time of Kumar Satya 
ain Singh. i , 
Nemai may A here that this contention 
was not raised at all in the trial Court 
and was raised before us not only at a 
very late stage but under very peculiar 
circumstances which ought to be men- 
tioned. What happened was that Sir 
Sultan Ahmad who has argued the case 
for the appellant only casually mentioned 
the point in the course of his opening 
address but he subsequently told the Court 
definitely that he did not press the point. 
Later on, after he had concluded his 
argument and when the argument for 
the respondents wasin progress he told 
the Court that on second thought he 
had made up his mind-to contest the 
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liability of the appellant for the arrears 
of cess which had become due during the 
life-time of Kumar Satya Narain Singh, 


but he did not contest her liability 
so far as the arrears of rent were 
concerned, Almost at the conclusion 


ofthe hearing Mr. Sushil Madhab Mullick, 
one of the learned Advocates who appeared 
with Sir Sultan Ahmad for the appellant, 
intimated tothe Court that he now wished 
to press the contention that the appellant 
was oot liable also for such rent as had 
fa'len due while the estate was held by 
Kumar Satya Narain Singh. In addres- 
sing the Court on this point he claimed it 
to be one of the incidents of a Government 
that the present holder 
of the estate should not be liable for any 
rent that may have fallen due during the 
life-time of the last holder, and in support 
of this contention, the learned Advocate 
cited cases which may be here referred to. 
In Kastoora Koomaree v. Binode Ram Sein 
(48), the appellant, a widow whose ghatwali 
property was under themanagement of the 
Court of Wards, objected to the execution 
of a decree obtained against her deceased 
father-in-law on the ground that the execu- 
tion could not proceed egainst the profits 
of the ghatwali estate held by the Court of 
Wards intrust for the widow of the late 
proprietor. The Court of Wards realising 
the justice of the claim had not objected to 
the execution and so the Judge had allowed 
the execution to proceed. The High Court 
in appeal upheld the order of the Judge on 
the ground that the appellant being under 
the Court of Wards had no power to object 
but observed as follows: 


“Ghatwalt tenures are not liable either to sale or 
attachment in execution of decree (vide Suddar 
Dewanny Adalut Reports, September 1, 1833). These 
are grants of land given in payment of service; and, 
although the custom of the country has made them 
hereditary they had in no other wise changed their 
original character. They are life tenures only, and the 
incumbent for the time being has no power to burden 
them after his death, with any of his personal liabili- 
ties. It is not denied that the money now in the 
hands of Court of Wards represents the profits of the 
land fora period subsequent to the judgment-deb- 
tor’s death, and it ought not in justice to be appro- 
priated to pay that person’s individual debts”, 


In Benode Ram Sein v. Deputy Commissioner 
of Santal Parganas (49), it was held with re- 
ference to Regulation XXIX of 1814 which 
relates lo Birbhum ghatwalisthat a ghatwali 
tenure cannot be subject to any encum- 
brance created or debt contracted by any 
of the previous holders. In Rajah Nilmonee . 


(48) 4 WR5. 
(49) 7 W R178, 


deg 
Singh v.Bukro Nath Singh (50), it was held 
that a suit would not lie against a jagirdar 
holding certain tenures -on account of 
arrears of rent unpaid by his predecessor. 
The ground for his decision was stated thu 
by Jackson, J.: : 

“If the landlord neglected to realise the rent from 


the former incumbent year by year and claimed to 
recover the arrears of several years at oncefrom the 


new jagirdar, he will bé necessarily deprived of the- 


funds which will enable him to perform the ser- 
vices and to support himself as originally contem- 
plated”, oe : . 

In Nilmoni Singh v. Bakra Nath Singh 
(29), Sir Barnes Peacock referred with ap- 
proval to the last decision and observed 
that: 

the case is expressly in point, for, if a successor is 
not liable for rent of the jagir due from his predeces- 
sor, it follows a fortiori that he may not be liable 
for an ordinary debt”. 


It will be seen that the only case in which- 


the question of the liability of a jagirdar 
holding a service tenure for arrears unpaid 
by his predecessor directly arose was that of 
Rajah Nilmonee Singh v. Burko Nath Singh 
(51). Learned Counsel for the respondents 
assails the correctness of this decision and 
characterises the chservation made by- Sir 
Barnes Peacock in Nilmoni Singh v. Bokra 
Nath Singh (29), as mete obiter dicta, his 
contention being that no question of the 
jagirdars’ liability for rent which had 
accrued due during the lifetime of his 
predecessor arose in that case. He hes to 
distinguish the decision in question by point- 
ing out (1) that in the present case the 
landlords have not neglected to realise the 
rent regularly from the former holder of 
the property but tbat there has been through 
a persistent and obstinate refusal to pay 
rent; (2) that the services said’ to be render- 
able by the. appellant have not been render- 
ed for long time and have now fallen into 
desuetude which was not the case so far as 
Bakra Nath Singh was concerned, as is 
apparent from the fact that the Government 
supported him even in 18J2in the litigation 
which went up to the Privy Council and was 
disposed of by the judgment of Sir Barnes 
Peacock in Nilmoni Singh v. Bakra Nath 
Singh (29) and (3) Thatin the present case it 
has been shown that decrees were obtained 
in the past against the holdersof Handwe for 


amounts which accrued when the properties © 


were in charge of their predecessor and 
‘decrees were realized without any objec- 
tion on the part of the owner. 
. We considered it unnecessary to deal with 
any of these grounds because the appel- 
lant’s' contention may be disposed of on 


(50) 10 W R 255. 


SONABATE KUMARI V, KIRTYANAND sINaH (PATNA) 


15°10 


a clearer and more important considera” - 
tion. 

It is not seriously denied that the point 
raised now was not raised at all in the 
trial "Court and this isthe view which is 
fully supported by a perusal of the record 
of the case. From the record of Appeals 
Nos. 21 and 22 it appears that one of the 
Points taken in the written statement of 
defendant No. 1 (appellant) was that the 
plaintiffs had no cause of action against 
this defendant (cee para. 28 of the written 
statement). Learned Counsel for the res- 
pondents, however, has shown that this 
statement occurred even in the original 
written statement filed in these suits by 
Kumar Satya Narzin Singh (see para. 24 
of the written statement filed by him in 
these two suits) and was bodily repro- 
duced in the written statement filed by the 
appellant when she was substituted in the 
proceedings in place of her husband. 
Why Satya Narain, in whose lifetime 
ihe rent had admittedly become due, had 
stated in the written statement that the 
plaintiffs had no canse of action against 
him hes not been explained and there 
can be no doubt that para. 28 of the 
appellant's written statement is -a verbatim 
copy of para. 24 of Satya Narain’s state- 
ment. In this country one finds in the 
majority of suits a conventional and ` 
stereotyped plea that the plaintiff -has 
no cause of action and we have no doubt 
that the paragraphs in the written state- 
ments of Kumar Satya Narain Singh 
and the appellant to which we have refer- 
red were no exception to this practice and 
were interested as a matter of form. At 
p. 13 of the paper-book of Appeal No. 21 
where issues framed in suit No. 1/11 of 
1923 are enumerated, we find that the 
seventh issue runs thus: “Has the plaintiff 
any cause of action against the defendant ?” 
This issue, however, was subsequently 
struck off and it appears from order No. 101 
passed by the Subordinate Judge on June 19, 
1920, that it was struck off because it was 
not pressed. In the record of Appeal 
No. 23 no such issue appears to have 
been raised at all even though a portion 
of the amount claimed had fallen die when 
Kumar Satya Narian was alive. Itis also 
quite clear that the matter was not agi- 
tated in any form before the trial Court. 
When the appeal was preferred in this. 
Court, a ground was taken in the memo- ` 
randum of appeal that the lower Court ` 
should have held that the defendant ap- : 
pellant was not liable for the amount 
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- which. had fallen: due.before she came in 
possession: under the ghatwali laws. 
we have already’ stated, this ground was, 


in. the first instance, abandoned at the - 
We have already - 


time of. the. argument. 
~ given: an account of what followed after- 
- wards. and the manner in which the junior 
section of the legal representatives of the 
appellant tried to revive this abandoned 
contention and as was- to be expected, 
learned Counsel for the respondents vehe- 
mently protested against the line of action ` 
taken by the.appellant’s lawyers. After a 
careful consideration of the matter we find 
ourselves in complete sympathy with the 
learned Counsel for the respondents and 
we think that the. contention, should not 
be allowed to be raised at this stage. 
Whatever the privileges’ of a Govern- 
ment ghatwal may be, it is well: settled and | 
it is also conceded by the appellant that 
any surplus proceedsof the property: which 
accrued due during the lifetime of the 


appellant's predecessor and have now come” 


into her hands can be followed for the 
purpose. of realising the rent for which 
he was liable in his lifetime and that the 
decree. can. be realized from the appellant 
so far as she is in possession of those 
amounts. In every case, therefore, of this 
kind, .it.is a question. of fact whether the 
succeeding ghatwal has come, into posses- 
sion of an asset of the deceased and, if so, 
whether those assets are sufficient to. pay 
off the rent that was due during the life-_ 
time of his predecessor. If the appellant 
had denied her liability in the written. 
statement or contested it at the, trial, it, 


would have been open to the plaintiffs. 
(now, the respondents) to show that she - 
had in her possession sufficient assets of. 
the deceased and was liable to pay -his “ 


dues tothe extent of those assets. De-_ 
fendant No. 1, however, not having. given. 
the opportunity to the plaintiffs to do so at 
the trial and not having denied her liability 
in so many words in her written statement 
for the rent which accrued due during the” 
lifetime of her predecessor, it would be un- 
fair to allow her to do so for the first 
time in appeal. We doubt that the deci- 
sion in Raja-Nilmoni Singh v. Bukro 
Nath Singh.(51) would have been what it 
was ifit had been shown that the ghatwal 
or the jagirdar had mixed up the sur- 
plus proceeds of his predecessor's time 
(which were liable to be followed for his, 
debts or forthe rent due from him) with 
the income which had accrued since he 
took charge of the property. The trial 
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Court dealing with the claims of the plaint- 
iffs in rent suit found 
“thé accounts given inthe’ plaint are.not chal- 
lenged by. the learned Advocate for the -defendant; 
they are entitled to get the sums claimed in the 
four rént suits.” 

In this Court also it was neither sug- 
gested nor argued that the amount which 
is alleged to be due was notin fact due 


and in. our opinion, therefore, the appeals. oe 


in the four rent suits must be dismissed. 
The only matter that remains to be dealt 
with now is the respondents’ cross-objec- 
tion filed in these appeals and they re- 
late to the interest pendente lite and future 
interest on the amounts claimed and decreed, 
respectively. No such interest has been 
awarded -by the Court below and what 
the respondents contend is that in justice 
they ought to haye been allowed some 
interest. :In our opinion, the Court was 
right in mot allowing interest pendente lite 
but future-interest should have been al- 
lowed. It appears that the plaintiffs ap- 
plied to the Subordinate Judge who was 
to hear the title suit for an order to hear 
the rent suits consecutively. The Subor- 
dinate Judge rejected the application and 
so the matter was brought up before the 
High Court where the following note was 
made in the order of the learned Judges 
who disposed of the plaintiff's application : 
“The defendant does not object to the course 
proposed by the plaintiffs. She only asks that 
she may not be saddled with the interest for the 
period during which...... the hearing of the rent 
suit is stayed on account of the application of 
the plaintiffs, The plaintiffs agree to give up inter- 
est for the period, and under these circumstances, ' 
we see no reason why the three cases should not 
be heard together one after the other.” = 


It appears that the hearing of the rent 
suits was considerably delayed owing to 
the action of the plaintiffs and, therefore, 
the learned Subordinate Judge was right 
in not allowing interest pendente lite, but 
we find no reason why the plaintiffs 
should be deprived of interest from the 
date of the decree tothe date of realisa- 
tion and we accordingly direct that the 
plaintiffs shall get interest at six per cent, 
per annum on the decretal amount from 
the date ofthe decree ofthe lower ‘Court 
to the date of realisation. In conclusion, 
in Appeal No. 19 of 1931 we hold: (1) 
That the property to which the suit relates 
is a Government ghatwali-heritable,- inalien- 


` able and indivisible.- (2) That the said, 


property is.in relation to the Kharagpur 
zamindari, a dependent taluk in the sense 
in which the expression has been used 
in s, 14, Regulation I of 1801. (3) That 


u 
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the plaintiffs-respordents are the superior 
landlords and are entitled to realize the 
sum of Rs. 2,171 as rent plus such cesses 
as may from time totime be chargeable 
to the appellant’s estate. The rent isnot 
liable to beenhanced. (+) That the appel- 
lant possesses the ordinary rights of a pro- 
prietor of the soil and particularly such pro- 
perty righis asare referred to in the Santal 
Parganas Manual, 1925, Edn. 2, p. 167 and 


. is also liable to perform such duties as 


are enumerated therein, (5) That the 
ghatwali estate being inalienable, it follows 
that it cannot be sold in execution ofa 
decree for rent, cesses or any other dues 
secured or unsecured. The Government, 
however, can dismiss the ghatwali for any 
misconduct in relation to his office andin 
our opinion, deliberate. and persistent 
defaults on his part to pay rent may con- 
stitute- such a conduct inasmuch as one 
of the conditions of the grant under which 
the Handwe’ properties are held is that 
the holders of the properties are liable to 
pay a certain annual sum and that sum 
has now been made payable to the zamin- 
dars of Kharagpur. (6) That the entry in 
the Settlement Record should stand sub- 
ject to this modification that the relation 
between the two estates inter se should be 
described in manner indicated in cls. (2), 
(8) and (4). 

No opinion is expressed as to the rights 
of the parties or the Government to the 
underground minerals. Appeal No. 19 is, 


therefore, allowed and the decree of the 


Court below is set aside except in so far as 
it has been’found that the plaintiffs are 
superior landlords and defendant No. lis 
lable to pay an annual rent to them. As 
to costs, as the appellant has not been 
wholly successful, we award only half the 
costs bothin this Court and in the Court 
below. The other appeals are dismissed 
with costs and the cross-objections are 
allowed with costs in proportion to the 
plaintiff's success. 
dD Order accordingly. 
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mortgage kept alive beneficial to person owning par 
of mortgaged property — Such person redeeming prior 
mortgage—Whether substituted in place of prior mort- 
gage—S. 95, if prevents such co-mortgagor from ac- 
quiring rights other than charge — Transfer of Pre- 
perty Act (as amended by Act XX of 1429), s. 92— 
Whether gives right of mortgage to those who have 
obtained only a charge. E 

Anowner of partof the mortgaged property is not 
deprived of his priority over later mortgages by 
paying offan earlier mortgage. Where it is advant- 
ageous to keep the former incumbrance alive, he steps 
into the shoesof the mortgagee ofthe property 
redeemed by him. In cases where it is clearly bene- 
ficial for the co-owner to keep the prior mortgage 
alive, s. 95, Transfer of Property Act, does not neces- 
sitate the extinguishment of the mortgage and the 
creation of a charge. Section 95 cannot be held to 
prevent a person who is a co-mortgagor from obtaining 
rights in the mortgaged property other than a charge 
in some cases. The section does not apply where the 
co-mortgagor pays off an earlier charge and treats 
himself as buying it;in sucha case he cannot be 
considered to redeem the mortgaged property within 
the meaning of the section. 

[Case-law discussed.) 

Act XX of 1929 does notclothe persons who under 
the previous law obtained only a charge with the 
Tights ofa mortgagee. Kanji Moolji v. Shanmugam 
Pillai (13), relied on. 

F. C. A. from a decree of the Second 
Additional District Judge, Nagpur, dated 
August 4, 1931. 

Messrs. M. B, Kinkhede, A. R. Kulkarni 
and M. R. Bobde, for the Appellants. 

Messrs. M iD, Khandekar, B. T. Amlekar, 
T. Hiralal, W. H. Dhabe, W. R. Puranik, 
R. R. Dandige and B. G. Pandit, for the 
Respondents. 

Macnair, J. C.—Jogeshwar, defendant 
No. 1, mortgaged certain property to 
Bansidhar, defendant No. 14. on Novem- 
ber 16, 1918. On August 7, 1925, the 
plaintifs became owners of part of the 
mortgaged property by purchase at an 
auction-sale and on April 16, 1926, paid 
Rs. 17,910 through the Court to Bansidhar 
in full satisfaction of his mortgage. In 
the suit out of which this appeal arises, 
they claimed to foreclose the property al- 
leging that they had acquired the rights 
of the mortgagee by satisfying the mort- 
gage-debt, Preliminary issues were 
framed on the point, whether the plaintiffs 
could, in these circumstances, sue for 
foreclosure. These issues were found for 
the defendants. The plaintiffs offered to 
amend the plaint but amendment was not 
allowed. The suit was, therefore, dismissed. 
There were various defendants and the 
learned trial Judge allowed the full fee 
for one practitioner to be apportioned 
among them on the ground that the de- 
fendants had succeeded on a joint defence 
at an early stage in the proceedings. The 
main point urged by &. B. M. B. Kinkhede, 
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in appeal is that under the law before the 
Transfer of Property Amendment Act, 1929, 
came into force, a co-mortgagor on redeem- 
ing property subject to mortgage obtained 
the rights of the morigagees with regard to 
foreclosure. The trial Judge held that the 
redemption only gave the plaintiffs charge 
on the shares of their co-mortgagors. 

The appellants’ argument on this point 


may, I think, be thus stated. 
It is settled law that where 
there are several mortgages on a 


property, the owner of the property sub- 
ject to the mortgages may, if he pays off 
an earlier charge, treat himself as buying 
it and stand in the same position as his 
vendor: Mali Reddi Ayyareddi v. Gopala- 
krishnayya (1). The reasons given by their 
Lordships of the Privy ('ouneil for this 
conclusion fully apply if a part owner of 
ihe property pays off the earlier charge, 
It is then clear that but for the provi- 
sions of s. 95 an owner of part of the 
mortgaged property would in some cases 
obtain rights differing in nature from a 
charge, andthe legislature when enacting 
s. 95 cannot have intended to deprive a 
co-mortgagor paying off an earlier mort- 
gage of his priority over later mortgages, 
Section 95 then, which states that such a 
mortgagor has a charge, does not in all 
cases prevent his stepping into the shoes 
of the mortgagee of the property redeemed 
by him. If it does not prevent him in all 
cases, there is no reason why it should 
prevent him in any case where it is to his 
_ advantage to keep the formerincumbrance 
alive. In the case we are considering this 
was to his advantage as there was an 
intermediate mortgage and apart from this 
a mortgage lien is something better than 
a charge, 

In Umar Ali v. Asmat Alt (2), Rankin, 
GC. J., has considered the substance of this 
argument. He states at p. 118i* : 7 

“In favour of the other view, there is the argu- 
ment, that unless the principle of subrogation be 
admitted, the co-mortgagor, who,redeems, will lose 
his right to priority. It may be that this is what 
the legislature overlooked in 1882 and put right 
in 1929,” 

On p. 1185* he states: 


“Hitherto for reasons; good or bad, the Courts 


(1) 47 M 100 at pp 194,195; 79 Ind. Oas. 592; A IR 
1924 P O 36; 22 A L J 45; 46 ML J 164; 19 L W 215; 
26 Bom. L R 204; 34M L T 1; 2 Pat. L R99; 100 & 
A L R269; (1924) M WN 290; 39 O LJ 20d: 28 O 
W N1025; LR 5APO49;1Ò WN 27(P 0). : 

(2) 58 O 1167; 130 Ind, Oas. 889; AIR 1931 Oal, 
251; feo WN 409; 53 OL J 15]; Ind. Rul. (1931) 
Oal. 409. 
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in India have affirmed that a mortgagor is entitled 
to this priority.” 

By “mortgagor” I think he means co- 
mortgagor; for it is settled law that a 
sole mortgagor is so entitled. He did not 
finally decide the question whether or not 
a co-mortgagor is so entitled. The reason- 
ing of their Lordships of the Privy Coun- 
cil in Mali Reddi Ayyareddi v. Gopala- 
krishnayya (1), Gokaldas Gopaldas v. 
Puranmal Premsukhdas (3), Dinobundhu 
Shaw Chowdry v. Jogmaya Dasi (4). and 
Mahomed Ibrahim Hossain Khan v. 
Ambika Pershad Singh (5), applies, in 
my opinion, to redemption of an earlier 
charge by a part owner of property 
when certain conditions are satisfied. The 
basis of the decision of these cases is 
stated in Gokaldas Gopaldas v. Puranmal 
Premsukhdas (3), in India formal assign- 
ments of an earlier mortgage when it is 
paid off are never made nor is the in- 
tention to’ keep the prior mortgage alive 
ever formally expressed, and therefore, - 
when subsequent mortgages exist, it is in 
the interests of justice, equity and good 
conscience, to ask the question what was 
the intention of the party paying off _ the 
charge. It is clear that in the case to 
which their Lordships refer the answer to 
this question is simple. The full owner of 
the property when a subsequent morigage 
exists benefits by keeping alive the pre- 
vious charge and it is to bë presumed that 
he intended to do so if it would be for his 
benefit. But when the payment is made by 
a part owner it may be difficult to determine 
whether it is more beneficial for him to 
extinguish the charge than to keep it alive, 
and I do not think their Lordships intended 
to lay down that the question of his intention 
should be asked if determination involved 
difficulty. In Mohesh Lal v. Mohant Bawan 
Das (6), their Lordships ofthe Privy Coun- 
cil held that when there was nothing to in- 
dicate that a person who paid off the. 
mortgage intended to keep it alive, the 
payment extinguished the mortgage; they 
ciie'a passage from Adams v. Angell (T), 
which contains these words: E 

“although he has not declared his intention of 


(3) 1001035; 11 I A 126; 4 Sar. 543 (P O). 

(4) 29 C 154; 29I A 9; 6 O W N209; 4 Bom. LR 
238; 12 M L %73 (P 0). 

15) 39 O 527; 14 Ind. Oas. 496; 39 I A68; I1IMULT 
265; (1912) MW N 367; 9 A L J 332; 14 Bom. L R 
988.16 O W N 505; 15 OLJ 4ll; 22M LJ 468 


PC). 
: (6) 9 O 961; 10 I A 62; 4 Sar. 424 (P O). 

(7) (4877) 5 Ob. D 534; 46 L J Ob, 352: 38 LF 
334. . , 
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kéeping it is presumed that his intention, was to 
do so because it is manifestly for his benefit.” 

In cases where it was clearly beneficial 
for the co-owner to keep the prior mortgage 
alive, s. 95 did not, in my opinion, necessit- 
ate the extinguishment of the mortgage 
and the creation of a charge. I quotes. 95 

“Where one of several mortgagors redeems the 
mortgaged property and obtains possession thereof 
he hasa charge on the share of eachof the‘ other 
co-mortgagors in the property forhis proportion of 
the expenses properly incurred in so redeeming 
and obtaining possession.” 

The section cannot be held to prévent 
a person who is a co-mortgagor from 
obtaining rights in the mortgaged property 
other than a charge in some cases. The 
person might also he a subsequent mort- 
gagee and might make the payment in 
that capacity. Again he might in the 
words used in Gokaldas Gopaldas v. Puran- 
mal Premsukhdas (3), pay off the mortgage 
and have it assigned to a trustee for his 
benefit. I donot think s. 95 applies where 
the co-mortgegor pays off an earliér 
charge and treats himself as buying it, in 

‘such acase he cannot be considered to 
rédeem the mortgaged property within the 
meaning of the section. It is then neces- 
sary to consider whether or not in the 
“case Iam considering, it was obviously bene- 
ficial to the plaintiffs to keep the former 
charge alive. The payment was made in 
1926 when s. 95, Transfer of Property Act, 
1882, was in force. If the existing mortgage 
was extinguished, the plaintifis obtained a 
right of contribution from their co-mort- 
gagors, and if this right had substantial 
advantages over the rights obtained by 
kéeping the mortgage alive, it would at 
least be difficult to hold that the drawbacks 
to the former course outweigh the adyan- 
tages so greatly as to render the latter 
course manifestly beneficial. Rankin, C. J. 
Kas stated in Umar Ali v. Asmat Ali (2), 
at p. 1182* that the bringing ofa suit on 
the original mortgage might very well 
give rise to difficulties, But if the plaintiffs 
treated themselves as buying the earlier 
charge and on the same day brought a suit 
on the original mortgage, I cannot see 
that they would encounter any difficulty 
which they would nol have to face if they 
extinguished the mortgage by: redeeming 


it and brought a suit for contribution. In’ 


either casethey would have to™prove that 
the sum paid by them was due to the ori- 
ginal mortgagee. 

This view was apparently taken by the 
legislature for the Transfer of Property 
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Amendment Act, 1929, gives the redeem- 
ing co-mortgagor the rights ofthe mort- 
gagee in lieu of the right of contribution 
and it cannot have intended to make it 
difficult for him to recover what he is 
obviously entitled to, namely, a due pro- 
portion of the money paid, The plaintiffs 
then had little if anything to lose by 
treating themselves as buying the earlier 
charge and not extinguishing it. Defen- 
dants Nos. 7 tol0 were apparently inter- 
mediate mortgagees: their deed is dated 
March 29, 1923: It is true that they 
claimed priority over the redeemed mort- 
gage, dated November 16, 1918, but the 
Claim is contested and the plaintiffs in 
1926 thought in all probability that no such 
priority existed. The amount due in 1926 on’ 
the mortgage in favour of defendants Nos.7 
to 10 was a substantial sum, perhaps 
Rs. 6,000 or Rs. 7,000. I lay no stress on 
the fact that the plaintiffs now sue on the’ 
original mortgage as this may be due to 
their impression that the change in the 
Transfer of Property Act enables them to 
recover the whole sum paid by them for 
their co-mortgagors. But it seems to me 
that the plaintiffs obviously benefited by 
keeping the original mortgage alive and 
for that reason must be considered to have 
intended todo so. [ add that had no in- 
termediate mortgage appeared to exist, 
the fact that the plaintifs would have a 
mortgage lien if they kept the mortgage 
alive whereas they would only have a charge 
if the mortgage was extinguished, would 
not be atsufficient ground for holding 
that they intended to keep the mortgage 
alive. The Privy Council cases are appli- 
cable only when owing to the existence: to 
an intermediate mortgage the benefit re- 
sulting from keeping the former charge 
alive is substantial and manifest. The 
respondents’ Counsel Mr. Puranik relies on 
the reasoning of Rankin, ©. J..in Umar 
Aliv. Asmat Ali (2). In my respectful 
opinion, , due weight was not given to the 
fact that, although the Transfer of Pro- 
perty Act did‘ not employ the word subro-~ 
gation, their Lordships of the Privy Coun+ 
cìl held that in certain cases a mortga- 
gor who paid off the prior mortgage might 
treat himself as buying it and not as re- 
deeming it in the sense of extinguishing 
‘it. Mr. Puranik also cites . Ramchandra 
‘Dikshitar v. Narayanaswami Reddiar (8). 
The Judges there stated thatthe co-mort- 


_ (8)5L M 810; 112 Ind, Cas. 6; AIR 1928 Mad. 950; 
(1928) M W N 515; 55 M L J 326; 28'L W 554, 
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gagor conld not bring a suit on the prior 
mortgage because he would be bound to 
implead himself asa defendant. But this 
does ‘not appear to me a substantial diffi- 
culty. He must omit from his claim the 
part of .the property in his possession and 
Teducé. the amount of his claim but surely 
a co-mortgagor who inherited the rights of 
a prior mortgagee could bring such a suit 
and the difficulty is no greater if the part 
owner obtained ‘the rights by a proper 
conveyance, or paid off the mortgage debt 
in cireumstances which enabled him to 
treat himself.as buying the rights of the 
mortgagee. 


The view that a co-mortgagor who paid 
off the prior mortgage could keep the in- 
ccumbrance alive for his benefit and thus 
come in before a later mortgagee was 
taken in Vata Din v. Iftikhar Husain (9), 
in Aziz Ahmad Khanv. Chhote Lal (10) 
and in Digambar Das v. ‘Harendra Nara- 
yan Pandey (11). The appellants’ - learned 
Counsel has also urged that the provisions 
of Act XX of 1929 are retrospective. This 
view was takenin Tota Ram v. Ram Lal 
(12). The learned Judges consider that 
‘any remedy in respect of any right or title 
which accrued before the first day of April 
1930 may be enforced or instituted as 
if Act XX of 1929 had not been passed, 
‘but they state that the new provisions of 
s.:92 merely lay down a rule of subro- 
gation based on general views of equity 
-which was not contained in the unamended 
-Act, and cannot :be .said to affect any 
remedy .which was lawful under that old 
-Act. ~The new s. 92, however, gives the co- 
mortgor the same rights as the original 
mortgagee had. The old s, 95, gave him 
merely à charge, and if he had rights of 
subrogation before that section was amend- 
ed, the question whether the amendment 
‘had retrospective effect does not arise. It 
appears: to me clear that if under the 
old law the plaintiffs in 1926 obtained 
only a charge, the subsequent Act -could 
not vary their existing rights and clothe 
them with the rights of the prior. mort- 
gagee, This view was taken in Kanji 


. (9)5 Luck 53; 118 Ind Cas. 835; 6 O W N 393; Ind. 
Rul. (1929) Oudh 483; A I ‘R 1930 Oudh 178. 

(10).50 A 569;.109 Ind. Oas. 38; AI R 1922 All. 241; 
26 ALJ 298. 

AD,S Ind. Oas. 165; 14 O W N 617; H1 O-L J 


-(12) 54 A 897;-139 Ind. Oas. 107; A I R1932 All. 489; 
(1932) A L J 627; Ind, Rul. (1932) All, 524 (F B)” ` 
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Moolji v. Shanmugam Pillai (13). I agree 
with the Madras ruling and consider that 
Act XX of 1929 did not clothe persons 
who under the previous law obtained 
only “a charge with the rights of a mort- 
gagee. It is of course unquestionable that 
the plaintiffs would have been subrogated 
tothe rights of the mortgagee had they 
redeemed the mortgage subsequent to the 
passage of Act XX of 1929. It is desirable 
to decide the question whether amendment 
of the plaint should have been allowed if 
the plaintiffs were not entitled ‘to stand 
in the shoes of the -prior mortgagee. In 
my opinion, as the facts were correctly 
stated, the plaintiffs should have been 
allowed to amend their plaint after ap- 
plying the correct law even ifthe amend- 
ment would entail additional court-fees and 
render it unnecessary bo implead some of 
the defendants. The plaintiffs’ prayer for 
amendment was delayed, but before the 
disposal of the suit they did ask for per- 
mission to amend. 

The lower Court’s order with regard.to 
Counsel's fee seems to me entirely proper 
on the findings, The plaint asked - that 
each portion of the property should .be 
liable for the whole mortgage debt and 
had the case been decided on evidence, 
it might have been reasonable to allow a 
full Counsel's fee to several of the defend- 
ants. The plaintiff-appellants then must 
bear the costs incidental to the attack on 
the order regarding Counsel's fees. The 
order regarding Counsel’s fees must, how- 
ever, beset aside if it is held that the 
plaintiffs can sue for foreclosure. In my 
opinion, then the appeal should succeed and 
the case should be remanded for trial on 
the merits. Costs in this Court except 
those necessitated by the attack on the 
discretion of the trial Judge in’ awarding 
Counsel’s fees should be borne by the res- 
pondents. The costs of the respondents 
should be calculated on the lines adopted 
by the trial Judge, a full single fee being 
allowed jointly to them. i 

Pollock, A. J. C.—I agree that it was'for 
the benefit of the plaintif to keep the 
mortgage alive and that he must be. pre- 
sumed to have intended to keep it alive. 
He is accordingly entitled to subrogation, 
and the appeal must succeed. I ágree in 
the proposed order. j 

By the Court.—For reasons given in the 
opinions, the appeal succeeds and the 

(13) 56 M 169; 139 Ind..Oas, 870; A I R 1932; Mad. 
734: (1932) M W N 897; 63M L J 587; Ind. Rul. (1932) 
Mad, 805; 36 L W 626. By Ee Be 
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case is remanded for trial on the merits. 
The appeal court-fee will be refunded. 
Costs as proposed in the opinions. 
D. Appeal succeeds. 


PATNA HIGH COURT 
Civil Appeal No, 859 of 1932 
February 27, 1935 
Wort, J. 
LALDHARI TEWARI AND oTHERS— 
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VETSUS 
JHARI TEWARI AND OTHERS—PLAINTIFFS 
— RESPONDENTS 

Hindu Law—Alienation -—- Widow—Legal necessity 
and bona fide inquiry—Questions of — Parties raising 
only one of them—Court, if bound to decide both— 
Civil Procedure Code (Act V of 1908), s. 100— Finding 
on question of fact by First Appellate Court, whether 

nal. 

In cases of alienation by a widow, the question of 
legal necessity and of bona fide inquiry are separate, 
and where the parties or their pleaders press only 
one of these issues, the Court is not bound to decide 
the other also. 

In the absence of error or defect in the procedure, 
the finding of the first Appellate Court upon a qucs- 
tion of fact is final, however gross or inexcusable 
the error may be. Futtehma Begam v. Mohamed 
Ausur (4), relied on. 

C. A. from the appellate decree of the 
Sub Judge, Muzaffarpur, dated March 15, 
. 1932. 

Messrs. Newal Kishore Prasad II and 
Kameshwar Dayal, for the Appellants. 

Mr. B. P. Jamuar, for the Respondents. 


Judgment.—In this case I am asked to 
embark upon an inquiry for which I have 
no jurisdiction. In the action out of which 
this appeal arises the defendants here be- 
Ing the appellants were the reversioners 
claiming certain property which had been 
alienated in oneform or another, details of 
which it is unnecessary to mention, by a 
widow. The case made by the plaintiff 
was that it was without legal necessity ; 
the defenceset up in the written statement 
was that there were both legal necessity and 
bona fide inquiry. The learned Judge has 
disposed of the case by a judgment con- 
firming the decision of the trial Court by 
holding that there was no legal necessity. 
There is no mention by him of the question 
of whether there was a bona fide inquiry ; 
and it is contended nowthat his judgment 
1s Incomplete without such a finding. There 
is no doubt that the defendants were entitl- 
ed to raise that question, and if they had 
established the fact that there wasa bona 
fide inquiry, they would have been -entitled 
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to succeed. But the most remarkable 
thing about this case is that the trial- 
Court framed no issue, and it is idle for 
any one to argue that the issue relating to 
legal necessity is the same and can be treat- 
ed as a part of the issuerelating to the bona- 
fide inquiry made by the creditor ; the two 
things are quite separate and are dealt 
with separately by the Privy Council in the 
leading case of Hanooman Prasad v. 
Babooee Munraj Kunwari (1). 

The contention is that the matter should 
goback to be determined by the lower 
Appellate Court. I repeat no issue was 
framed by the trial Court, no mention was 
made of it by the trial Judge, and the 
most remarkable thing is that when the 
case went before the lower Appellate Oourt 
no grievance was made of this in the notice 
of appeal. Now am [toinquire whether 
this issue was pressed inthe lower Appel- 
late Court or am I to treat the case in the 
circumstances as if the issue had not been 
pressed? In the lower Appellate Oourt 
the defendants would nothave been en- 
titled to raise this question excepting . with 
the leave of the Court, because they had 
not mentioned it in their notice of appeal. 
I can only treat the matter as one in which 
the appellants did not consider it necessary 
to press the point. It is impossible for me 
in the circumstances of the case tohold 
otherwise. That being so the appeal is 
disposed of. But it is contended by the 
learned Advocate appearing on behalfof the 
appellants that it was essential for the Court 
of Appeal below to decide this issue quite 
apart from whether the parties asked the 
Court to decide it or not, Reliance was 
placed on the decision in Chintamani Maha- 
patra v. Satyabadikar (2). II am to under- 
stand Das, J.,in that case as meaning that 
as a matter of law and in all cases, whatever 
issues are raised or whatever attitude the 
parties themselves take, it is necessary for 
a Court in a case of this kind to decide 
both the questions of legal necessity and 
bona fide inquiry, then allIcan say is that 
Das, J., has overruled the decision inthe 
leading case to which I have referred, a 
case which was decided by the Privy Coun- 
cil so many years ago. 

But I cannot read the judgment as such. 
What the explanation of it 1s, it is unneces- 
gary for me to say. What I do say is that if 
parties go to trial pressing one issue alone, 


(1) 6M IA 393;18 W R 8ln; 2 Suther 29;1 Sar, 
552 (P 0). 
- (2) 1 Pat. 715; 70 Ind. Oas. 226; A IR 1923 Pat, 
71, 
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hey alone or their Advocates are to 
blame. The Judge has decided a question 
of fact the issue of necessity against the 
appellants, and however erroneous that de- 
cision may beit binds me in second appeal. 
It was contended that this was an error in 
procedure, because the learned Judge dis- 
carded the evidence. The answer to that 
is Durga Choudhrain v. Jawahir Singh (3), 
where the same view had been taken by 
the Judicial Commissioner of the Central 
Provinces and his view that he could inter- 
fere insecond appeal where the evidence 
was disregarded was not accepted by the 
Judicial Committee of the Privy Council. 
Reliance has been placed on the well-known 
case of Futtehma Begam v Mohammad Ausur 
(4). ‘Their Lordships of the Privy Council 
said that they were not going into the ques- 
tion asto whether the Judge discarded the 
evidence or not because they didjnot agree 
with the decision of the Calcutta High Court 
and made this statement of law : 

“Where there is no error or defect inthe procedure 
the finding of the first Appellate Court upon a question 
of fact is final,” 
and it is final “however gross or inexcusa- 
ble the error may seem tobe.” The appeal 
is dismissed with costs. Leave to appeal 
under the Letters Patent isrefused. 

D. Appeal dismissed 


(3) 18 O 23; 17 IA 122; 5 Sar 560 (P 0). 
(4) 9 O 309. 


LAHORE HIGH COURT 
Oriminal Revision Petition No. 
of 1934 
January 29, 1335 
Crrgig, J. 
SUBA—PETITIONER 
Versus 
ALI GAUHAR—Opposits Party 

Criminal Procedure Code (Act V of 1898), s. 522— 
Order under, where there is no use of criminal force 
—Order,if one passed without jurisdiction—Penal 
Code (Act XLV of 1860), s. 350. 

An order under s. 522, Oriminal Procedure Code, 
can only be passed in cases where criminal force 
as defined in gs. 350, Penal Oode, has been used and 
where a finding to that effect has been recorded, 
In the absence of use of criminal force, an order 
passed under s, 522 is one without jurisdiction 
and must be set aside. Kirpal Singh v. Labhu (1) 
and In re Batakala Pattiavadu (2), referred to : 

Or. R. P. from an order of the Sub-Divi- 
sional Magistrate Pind Dadan Khan, 
Jhelum, dated September 4, 1934. 

Mr. Arjan Das, for the Petitioners. 

Order.— OneAli Gauhar purchased a 
house from Ghulam Muhammad. He alleged 
that he had obtained possession and that 
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subequently the present petitioners who 
claimed that they and not Ghulam Muham- 
mad were the real-owners of the house 
took forcible possession of the house. The 
petitioners were tried and convicted under 
s. 448, Penal Code. Their appeal was 
rejected by the Sub-Divisional Magistrate, 
and I have rejected an application for revi- 
sion of that order. The order rejecting the 
appeal was passed on August 31, 1934, and 
on September 4, the learned Sub-Divisional 
Magistrate passed an order under s. 522, 
Oriminal Procedure Code, directing that 
the persons dispossessed ‘be restored to the 
possession of the property. The present 
petition is for revision of that order. 

For the petitioners itis urged that an 
order under s. 522, Oriminal Procedure 
Code, can only be passed in cases where - 
criminal force as defined ins. 350, Penal 
Code, has been used and wherea finding 
to that effect has been recorded. Reference 
is made to Kirpal Singh v. Labhw (1) and 
In re Batakala Pattiavadu (2), which sup- 
port thecontention. The learned Counsel 
who appeared for the respondents was 
unable to contest this view. It is clear 
that there was no use of criminal force in 
the present case. The order of the learned 
Sub-Divisional Magistrate which purported 
to be made under s.522, Oriminal Proce- 
dure Code was thus made without juris- 
diction and must be set aside. The status 
quo ante should be restored. I accordingly 
order that possession be restored to the 
petitioners. 

Petition allowed. 


N. 
(1) 5 PR 1895 Or. 
(2) 26 Mad 49; 12 M LJ 447, 





PATNA HIGH COURT 
Givil Revision Petition No. 501 of 1934 
January 29, 1935 
Wort, J. 

SUKHDEYAL—PtatntTifs— PETITIONER 

versus 

MUNI LAL AND ANOTHER—DEFENDANTS — 

~ OPPOSITE Party se 

Accounts—Judge should not disbelieve on specula- 
tive reasons—Practice—Small Cause Court Judge, 
whether bound to deal with case elaborately— Reasons 
for decision must be stated. 

The Judge is not entitled to disbelieve 
count-books on speculative reasons. 

A Judge in a Small Oause Oourt case is not 
bound to deal elaborately with the arguments and 
details of the case; but he is bound to state the 
reasons for the decision at which he has arrived ; 
and those reasons must be juridical ones and not 
arbitrary. 

C. R. P. from an order of the Small Cause 


the ac- 
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Court Judge of Arrah, dated August 10, 
1934. 

Messrs. Khurshed Husnain and D. N. 
Varma, for the Petitioner. 

Messrs. Mahabir Prasad and Harians 
Kumar, for the Opposite Party. 

Order.—The action in this case was for 
asum of money supposed to have been 
owed by the defendants for the price of 
cloth supplied by the plaintiff. The J udge of 
the Small Cause Court has come to the con- 
Clusion that the plaintiff's story is untrue. 
It is a pure question of fact; but it is 
urged before me by Mr. Khurshed Husnain 
on behalf of the plaintiff-petitioner that the 
decision ofthe learned Judge was an arbit- 
rary one and that the reasons given for 
either believing or disbelieving the evidence 
were not juridical reasons. The learned 
Judge seems to think that it was necessary 
for the plaintiff, in order to establish his 
case, to call all persons who had any possible 
connection with the defendants including 
their landlord. But the mere absence of 
these witnesses does not entitle the J udge 
as a matter of law to disbelieve the 
plaintiff's witnesses. Their evidence bae 
to be judged by the effect of the cross- 
examination, possibly by items of contra- 
diction and so on, and it may very well be 
that a Judge would in this case come to 
the conclusion that either evidence of 
plaintiff's witness No. 1 or plaintiff's witness 
No. 5 (to take an example) is inaccurate. But 
the mere fact that they mention different 
months for the payment possibly of the 
same item, although in this particular they 
do not agree as to the amount, may or: may 
not entitle the Judge to come to the conclu- 
sion that one or other-of the witness’s evi- 
dence is not to be believed. But that again 
does not dispose of the question whether 
the plaintiff made out his case or not. The 
Judge seems also to dispose of the plaint- 
iff’s witness No.2 on the ground that he 
has had no dealings with the defendant 
but had had dealings with the plaintiff. 
That again is not-necesearily a reason why 
the witness should be disbelieved. 

But the more serious matter is the ques- 
„tion of the account-books, ‘The Judge is 
not entitled'to disbelieve the account-books 
on speculative reasons, .such as he has 
given. He says -in this connection, ‘So 
-the account-book can’t be -relied upon 
especially when it can’t-be ‘denied that it 
can easily be manipulated‘by.a clever man 
like P. W. No. 1.” -Everyone:knows that a. 
book can be manipulated and forged; but 
the question is, was it forged’? That was a 
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matter for the learned Judge to decide and 
he came to his conclusion on speculation. 
No one denies that there was a possibility; 
but no Judge merely by reason of that fact 
is not to be 
believed. It is true that a Judge in a 
Smal] Cause Court case is not bound to deal 
elaborately with the arguments and details 
of the case; but he is bound to state the 
reasons for the decision at which he has 
arrived; and those reasons must be 
juridical ones and not arbitrary. -It was a 
question of fact; but if the reasons for the 
decision are as I have said, arbitrary, then 
it is a judgment which is contrary to law. 

The matter must go back for re-trial, but 
the observations which I have made must 
in no way be held to bind the learned 
Judge in coming to a conclusion on the 
evidence as to whether the plaintiff's case 
is true or false. But the case cannot be 
disposed of on the ground of the absence 
of witnesses unless they were essential or 
on the ground that there were possibilities 
that the evidence—documentary or other- 
wise— adduced before the Judge was untrue. 
There will be a new trial. 

The Rule is made absolute. The costs of 
this Rule will abide the hearing in the Court 
below: hearing-fee one gold mohur. 


D. Rule-made absolute. 


RANGOON HIGH COURT 

Criminal Revision Application No. 201-B 

_ of 1935 
May 21, 1935 
Maoxnay, d. 
NGA PO TUN— APPLICANT 
VETSUS 
EMPEROR— Opposite PARTY 

Criminal Procedure Code (Act-V of 1898), s. 439— 
Revision —Interfernce by High Court—When proper 
—Criminal trial. 

In the ordinary course, the High Oourt willnot 
interfere in revision unless it can be shown that the 
Magistrate has gravely misapprehended the trend 
of the evidence or has overlooked some important 
points which, if he had takeninto consideration, 
would have caused him to come to a different con- 
clusion. ' ; 

Cr. Rev. A. from an order of the -Sub- 
Divisional Special Power Magistrate, 
Kanbalu, dated February 1, 1935.. 

Mr. A. N. Basu, for the Applicant. 

Order.—The applicant, Maung Po Tun, 
is the Headman of Kyaukaing village, 
He has been convicted under s. 354 of the 
Indian Penal Ccde, of outraging the modesty 
of Ma E Taw, \the wife of Maung -Po U, 


1935 


and he has been sentenced to pay a fine of 
Rs. 20, in default, to suffer one month's 
rigorous imprisonment. On this occasion 
Maung Po U attacked Maung Po Tun with 
a da and inflicted very severe injuries 
upon him. For this attack he was tried 
by the Sub-Divisional Magistrate of Kanbalu 
and sentenced under s. 308, of the Indian 
Penal Code to suffer two years’ rigorous 
imprisonment, which sentence was reduced 
to one year’s rigorous imprisonment on 
appeal. 

‘Maung Po U was a rival of Maung Po 
Tun for the village Headmanship in which 
Po Tun was successful. The case was a 
difficult one to decide because, as one 
would expect, the witnesses on each side 
are relations and partisans. The learned 
Sub-Divisional Magistrate has given close 
consideration to the evidence which was 
put before him, and in spite of his belief 
that there was exaggeration in the pro- 
secution evidence, he preferred to accept 
that evidence as against the defence evi- 
dence, The prosecution story is that Maung 
Po Tun came in the evening to Maung P 
U’s compound and finding Ma E Taw 
alone in the shelter pounding paddy, he 
made a violent and indecent assault upon 
her, .Hearing her cries Maung Po U, who 
was in his own house, rushed to her 
:rescue. He attacked Maung Po Tun -with 
his da and continued to attack him until 
.Po Tun made his escape through the fence 
into the house of Maung Po Twe, a neigh- 
bour. The.Headman’s story is that Maung 
Po Twe's son, Ba Kin, was sent as ‘a decoy 
to call him to Po Twe's house, and that 
when he got there he was assaulted by 
Po U and Ba Gyan. This is a story which 
the Sub-Divisional Magistrate has refused 
to believe, : 

In the ordinary course this:Court would 
not interfere in revision unless it can ‘be 
shown that the Magistrate has gravely 
mis-apprehended the trend of the evidence 
«or has overlooked some important points 
which, if he had-taken into consideration, 
would have caused him to come to a 
different conclusion. In the present case I 
am unable to see that the Magistrate had 
made any such mistake. 

It is said that the injuries received by 
the Headman, more particularly a cut on 
the leg, which cut the bone to the 
extent of half an inch, would have pre- 
‘vented his running from the shelterin Po U’s 
compound or from the fence to Po Twe’'s 
house. Unfortunately, the Sub-Assistant 
-Burgeon whe attended to Po Tun was no 
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examined .in this case, although he was 
examined in the cross case brought by Po Tun 
against Po U and one Ba Gyan, relating to 
the same occurrence. Nevertheless, on 
referring :to this evidence-I cannot see that 
it would help Maung Po Tun. The Medical 
Officer whilst stating that it would not be 
possible for Po Tun torun such a distance, 
yet stated that'it was quite possible for him 
to crawl, and that he might even have been 
able to walk supported by a stick. Now, 
there is evidence for the prosecution of 
witnesses who say they saw a man going on 
all fours from the fence to Po Taw’s house. 

Another point made is that according 
to Po U, the assault began in this shelter, 
which is only three cubits high and, there- 
fore, it would not be possible for him to 
inflict such injuries on the Headman in such 
a restricted space. The Headman, accord- 
ing to Po'U, was holding Ma E Taw down 
cn the ground; so that, in my opinion, it 
should have ‘been possible to inflict some 
of the injuries, even in such a low-roofed 
shelter. Moreover, we do not know exactly 
which injuries were caused in the shelter 
and which as Po Tun ran from the shelter 
to the fence. 

There is some evidence that when the 
villagers came to Po Twe’s house on ‘‘hear- 
ing the noise and confusion, the Headman 
told them that he had come to Po Twe's 
house on Ba Kin’s calling him, and that 
he had then ‘been cut with a da by Po-U. 


‘It may be that there is something in this 


story, but that does not necessarily mean 
that Po U’s story is altogether - false. It 
may be that the Headman was called to 
Po Twe's house by Ba Kin, and on the way, 
seeing Ma E Taw, either because -he 
wanted to simply, or in order to insult 
Po U, he did commit some assault on Ma E 


‘Taw, I donot see why both stories should 


not be true, The fact that Po U and Po 
Tun were such enemies can be used on both 
sides, and I do not think we -can attach 
much importance to it'in our consideration 
of this case. After a consideration of the 
whole proceeding, I do not see--sufficient 


-reason to interfere with the decision of the 


Magistrate. As a matter of fact, the 
sentence seems to be rather a lenient one, 
but the Magistrate took into consideration 
the very severe- chastisement which Maung 
Po Tun had received from Ma E Taw’'s 
husband. This application is dismissed. 

N. Application dismissed. 
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PATNA HIGH COURT . 
Civil Revision No. 83 of 1934 
January 28, 1935 
Wort, J. 
Bibi HAJ RA—PETITIONER 
versus 
Musammat HAMEEDA AND oTHERS— 
OPPOSITE PARTY 

Revision—Error on question of fact or mixed 
question of fact and law—High Court's jurisdiction 
to interfere in revision. 

Error on a question of fact or a mixed question 
of fact and law cannot in any way give the High 
Court jurisdiction to interfere in revision. 

C.R. from an order of the Subordi- 
nate Judge, Patna, dated January 29, 
1934. 

Messrs. Hasan Jan and H. K. Kazimi, 
for the Petitioner. 

Mr. Rajkishore Prasad, for the Opposite 
Party. 

Order.—This Rule is directed against 
the order of the Subordinate Judge of 
Patna directing the respondents to be 
allowed to sue in forma pauperis. It 
is contended by Mr. Hasan Jan appear- 
ing on behalf of the petitioner that the 
learned Judge has acted with material 
irregularity by reason of his taking a 
wrong date upon which he was to deter- 
mine whether or no the lady was a 
pauper and unable to pay the court-fee. 
There is no doubt from the orders which 
are before me that the learned Judge dis- 
posed of the case as regards the property 
of the lady on the day on which the ap- 
plication was made, that is to say, on 
the date on which he decided the ques- 
tion. ‘Now, assuming, however, that he 
was wrong inthe order that he has 
made, butthat certainly does not appear 
on the face of the order, what. was his 
error? It appears that it was either a 
question of fact or a mixed question of 
fact and law. That cannot in any way 
give this Court jurisdiction, as has been 


pointed out by their Lordships of the 
Judicial Committee in so many cases. 
But I do not agree that the learned 


Judge has even committed an error of 
law. Ifany error has been committed, it 
was ona pure question of fact, whether 
the lady wasin possession of funds or 
could pay the proper court-fee. Mr. 
Hasan Jan contends that flippant litigation 
-should be discouraged. I, therefore, dis- 
charge this Rule with costs: Hearing fee 
three: gold mohurs. 

D. Rule discharged. 
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LAHORE HIGH COURT 
Miscellaneous First Appeal No. 1767 
of 1933 
June 6, 1934 
TEK CHAND AND ABDUL RASHID, JJ. 
GORIND SINGH AND ANOTHER— 
DEFENDANTS— ÅPPELLANTS 
versus 
PUNJAB NATIONAL BANK, Lto., 
SHEIKHUPURA AND ANOTAER— 
PALINTIFF AND DEFENDANT — 
. RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0. XL,r. 1, 
and O. XXXIV—Suit by simple mortgagee—Interim 
Receiver,if can be appointed 
Where a mortgagee sues to realise the amount due 
to him on foot of a simple mortgage, the Court has 
jurisdiction to appoint an interim Receiver to take 
possession ofthe mortgaged property for the benefit 
of the mortgagee. Order XXXIV, Civil Procedure Code, 
does not exclude the applicationof O., XL, to such 
suits. Itis quite true, that the only remedy, which 
a simple mortgagee has to realise his security is 
by a judicial sale of the mortgaged property. But 
when it is for securing that very relief that he 
has brought the suit, the Court has to see that the 
property is kept intact pendente lite. If it finds that 
the suit cannot be decided without delay, or the 
sale cannot be effected at once, though the plaintiff 
has a prima facie case, itis not only empowered, but 
is bound, toseethat further loss isnot caused to 
the plaintiff by the defendant appropriating the rents 
and profits, or otherwise wasting the property during 
the pendency of the suit. In such cases, the Court 
may take the mortgaged property in custodia legis 
by the appointment of a Receiver if it finds that 
this course is “just and convenient” In doing so, 
the Court is not going beyond the terms of the con- 
tract between the parties or infringing any express 
orimplied statutory provision. Paras Ram v. Puran- 
mal,Ditta Mal (2), approved. Girdhart Lal v. Pars 
Ram (1), explained. Makhan Lal v. Mushtaq Ali (9) 
and Nrisingha Charan v. Razniti Prasad (21), dis- 
sented from. 
[Oase-law discussed. | , 
Misc. F. A. from an order of the Senior 
Sub-Judge, Sheikhupura, dated October. 23, 
1933. : 
Mr. R. C. Soni, for the Appellants. 
Mr. Har Gopal, for the Respondents. 


Tek Chand, J.—This isa defendant's 
appeal from the order of the Senior Subordi- 
nate Judge, Sheikhupura, dated October 23, 
1933, appointing an interim Receiver in 
a suit brought by the plaintiff-respondent 
against them for recovery of the amount 
due on foot of two “simple” mortgages. 
Tt was alleged that interest on one of the 
mortgages had been in arrears since 1928, 
and that on the other mortgage had not 
been paid at all, that the value of the 
mortgaged property had considerably 
diminished owing to the general fall in 
prices and it was likely to prove insuffi- 
cient to pay off the mortgage which amount- 


ed to more than Rs. 77,000 and that the 
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defendants were 
the decision of the suit. 
ingly proved that in order to prevent 
further loss to the plaintiff, a Receiver 
be appointed to realise the rents and 
profits during the pendency of the suit. 
The learned Subordinate Judge finding 
that the facts were as alleged by the 
plaintiff, has granted the application and 
appointed an interim Receiver. 

On appeal, the only point raised is that 
in a suit by a mortgageeto realize the 
amount due to him on foot of a simple 
mortgage, the Court has no jurisdiction 
to appoint a Receiver to take possession 
of the mortgaged property for the benefit 
of the mortgagee. The case washeard by 
Jai Lal, J., sitting in Single Bench, and 
before him reliance was placed on a judg- 
ment of Broadway, J., reported as Girdhari 
Lal v. Pars Ram (1), which is in conflict 
with an ealier decision of Moti Sagar, J., 
in Paras Ram v. Puranmal Ditta Mal (2). 
In view of this divergence of opinion, the 
learned Judge has referred the case to a 
Division Bench for an authoritative deci- 
sion on the question of law involved. 

After hearing Counsel at length and 
examining the authorities, I em of opinion 
that the law was correctly laid down 
in Paras Ram v. Puranmal Ditta Mal (2) 
. and that the appellants’ contenticn must 
be overruled. It is conceded that O. XL, 
r, 1, Civil Procedure Code, is very wide in 
its terms, and authorises the Court to 
appoint a Receiver where it appears to it to 
be ‘just and convenient” todo so. Its 
operation is not limited to any particular 
kind of suits, and the Court is empowered 
to appoint a Receiver of “any property” 
“whether before or after decree.” It is, 
however, contended that the procedure for 
suits on mortgages is laid down in 
O. XXXIV, Civil Procedure Code, and 
that order is self-contained and excludes 
the applicability of ©. XL, and other 
Similar provisions to such suits. I can 
find no warrant for this contention in 
O. XXXIV, or any other provision of the 
law, Indeed, it is admitted by the learned 
Counsel for the appellants that his argu- 
ment does not apply to suits for redemp- 
tion or suits based on “equitable” mort- 
gages which, he concedes, are brought 
under O. XXXIV, and in which the Courts 
may, in appropriate cases, appoint a 


purposely delaying 
Jt was accord- 


1) 14 Lah. 457; 143 Ind. Cas. 574; A IR 1933 Lah. 
687; Ind. Rul. (1933) Lah, 365; 34 P L R 815, 
a? 85 Ind. Cas. 737; A 1 R1925 Lah. 590; 1L O 
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Receiver under O. XL, or issue an injunction 
under O. XXXIX. This would show that 


_O. XXXIV, is not exhaustive on all points. 


It is next pointed out that in a 
simple mortgage the mortgagee is 
not entitled to possession of the mort- 
gaged property, or to obtain personal 
relief against the mortgagor at least at 
that stage, his only remedy being to bring 
the mortgaged property to sale. It is- 
therefore argued that the appointment of 
an interim Receiver would put the mort- 
gagee in a much better position, for it 
would have the effect of virtually dispos- 
sessing the mortgagor during the currency 
of the mortgage and making him give up 
the rents and profits to the mortgagee, to 
which the latter is not entitled under the 
terms of his contract. In my opinion this 
argument is fallacious. It is quite true, 
that the only remedy, which a simple 
mortgagee has to realise his security is by 
a judicial sale of the mortgaged property. 
But it is for securing that very relief that 
he has brought the suit, and the Court has 
to see that the property is kept intact 
pendente lite. If it finds that the suit 
cannot be decided without delay, or the 
sale cannot be effected at once, though 
the plaintiff hasa prima facie case, it is 
not only empowered, but is bound to see 
that further loss is not caused to the 
plaintiff by the defendant appropriating 
the rents and profits, or otherwise wasting 
the property during the pendency of the 
suit. In such cases, the Court may take 
the mortgaged property in custodia legis 
by the appointment of a Receiver if it 
finds that this course is “just and conven- 
ient.” In doing so, the Court is not going 
beyond the terms of the contract bet- 
ween the parties or infringing any express 
or implied statutory provision. The object 
of the appointment of the Receiver in such 
cases is to protect the property and mamn- 
tain the status quo ante pending the 
disposal of the dispute, and it is not an 
indispensible pre-requisite for taking ac- 
tion under O. XL, r. 1, that the plaintiff 
should be entitled to immediate possession 
of the property. See, inter alia, Amar Nath 
v. Tehal Kaur (3). 

In the Punjab, the prevailing view has 
been that in a suit to enforce a simple 
mortgage, the Court undoubtedly has 
jurisdiction to appoint a Receiver, and it 
has been so laid down in a long series of 
cases: See Paras Ram v. Puranmal Ditta 

(3) 67 Ind. Oas. 383; AIR 1922 Lah. 444;4UPL R 


(L) 73. 
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Mal (2), (Moti Sagar, J.). Dhian Singh v. 
Har Narain (4), (Jai Lal, J.). Jaswant 
Singh v. Punjab National Bank, Lid. Sar- 
godha (5), (Johnstone, J.) Asa Ram v. 
Chiranji Lal (6), (Dalip Singh, J.). Civil 
Revioion No. 334 of 1931, decided on 
March 17, 1232 Sita Ram v. Beni 
Parshad (7), (Tek Chand, J.) and 
Sital Das v. Punjab and Sindh Bank, 
Ltd. (tẹ. The facts of the case decided by 
Broadway, .J., in Girdhari Lal v. Pras 
Ram (1) were very peculiar. There the 
application for appointment of a Receiver 
was made after the final decree had been 
passed, and the executing Court, instead of 
proceeding to sell the property itself, had 
appointed a Receiver to carry out the sale. 
At that stege all points in controversy 
between the parties had been settled, and 
the only thing that remained to be done 
was to sell the property. The learned 
Judge held, and if I may say 80 with -all 
respect, rightly, that the appointment of-a 
Receiver in such circumstances was impro- 
per, as its only effect was tọ increase cost 
of conducting the sale. A perusal of the 
judgment shows, however, that the learned 
Judge was inclined to accept, in preference 
to the decision of Moti Sagar, J., in Paras 
Ram v. Puranmal Ditta Mal (2), the con- 
trary view taken by the Allahabad High 
Court in Makhan Lal v. Mushtag Ali (9) 
that O. XXXIV, was brought into the 
Code with a view to dealing with mort- 
gage suits and decrees, and that it was 
meant to be, self-contained and therefore 
it excluded the applicability of O. XL, to 
such suits. The decision of the case, 
‘however, proceeded mainly on its peculiar 
facts and the attention of the learned 
Judge does not appear to have been drawn 
.to the other decisions of this Court and 
„other High Courts, in which the question 
had been considered more fully. 

There is no doubt that the consensus of 
authority in the other Courts in India is 
decidedly in favour of the view taken by 
this Court in the cases cited above. The 

- most recent case, in which the question. has 
been considered at great length is 


(4) 122 Ind. Oas. 483; A I R 1929 Lah. 780; Ind, Rul. 
(1930) Lah. 355, oy 


(Ā) 133 Ind. Cas, 433; A IR 1932 Lah 82; Ind. Rul. 


(1931) Lah. 769. 
(6) 149 Ind. Oas, 95: AI R 1934 Lah. 38; 34 PL R 
950; 6 R L 652. 
7) Ind. Rul. (1932) Lah. 658. 
{3} 15 Lah: 875; 154 Ind, Cas. .1022;-AI-R :1934 Lah. 
717; 7 R L 627; 37 P L R 183. 
(9) 100 Ind. Oas, 735; A I R 1927 All. 419, 
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Paramasivan Pillaiv. Ramasami Chettiar 
(10), where a Full Bench of the Madras 
High Court held that in the suit of a simple 
mortgage where no personal relief subsists 
against the mortgagor and his properties, 
the Court has jurisdiction to order the 
appointment of a Receiver. The learned 
Judges, definitely dissented from: the deci- 
sion of the Allahabad Court, on which the 
observations of Broadway, J., cited above 
were based, and they approved the con- 
trary view expressed by Kumaraswami 
Sastri, J., of their own Court in Hthiraju 
Chetty v. Rajagopala Chari (11), in which 
the case-law has been reviewed at great 
length. 

The Calcutta High Oourt has consistently 
maintained that it is competent to.a Court 
to appoint an interim Receiver in suits on 
simple mortgages, where the interests of 
justice demand that such order should be 
passed. See Ghanshyam Misser v. Go- 
bindamoni Dasi (12), Weatherall v. Eastern 
Mortgage and Agency Co. Ltd., 9 Ind. Cas. 
985 (13) Rameshwer Singh v. Chuni Lal 
Shaha (14) and Sukh Chand Haldar v. 
Jajneswar Mandal (15). The same -has 
been held by the Bombay High Court, in 
Jaikisandas Gangadas v. Lenabai (16), and 
also in Burma.Khor Joo Tin v. Ma Sein (11), 
and Sind, Punjab National Bank, Ltd, 
Karachi v. Moosaji Jafferji (18). Recently 
the Allahabad High Court also has held guch 
an appointment tobe valid in Mahomed 
Ishaq v. Om Parkash (19), though it may 
be stated that the judgment in that case 
contains no reference to the earlier decisions 
of that Court inGobind Ram v. Jwala 
.Pershad (20) and Makhan Lal v, Mushtaq 
Ali (9), where the contrary view had -been 
expressed. The only other case which 
supports the contention of the appellants is 
Nrisingha Charan v. Rajniti Prasad. (21), 


(10) 56 M 915; 145 Ind. Oas. 449: AI R 1933 Mad. 
570; 38 L W 96; 65M L J 222; 6 R M 70; (F B). 

(11) 52 M 979; 115 Ind. Oas. 244; AI R 1929 Mad. 
138; 29L W 553; 56M LJ 115. 

(12) 70 W N 452, 

(13) 9 Ind. Oas. 985; 13 O L J 495. 

(14) 47 O 418; 56 Ind. Oas. 839; A I R 1920 Cal, 545; 
31 0 L J 385. 

(15) 135 Ind. Cas. 872; A I R 1932 Oal 135; 35 0 WN 
974; Ind. Rul. (1932) Cal 168. ` 

(16) 14 B 431. 

ia?) 6R 261; 110 Ind. Cas. 620; AI R 1928 Rang. 


(18) 102 Ind. Cas 353; A I R 1927 Sind 230. 
(19) 146 Ind. Oas. 451; A I R 1933 All.227; (1933) A 
‘LJ 51: 6,R A 292. 
(20) 43 Ind Cas. 533; A I R1918 All 240, 
(21) 142 Ind, Oas. 300; A I R 1932 Pat. 360; 13 P L T 
525; Ind. Rul. (1933) Pat. 135, 
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but if I may say with great respect, the 
reasoning of the learned Chief Justice is 
based on certain assumptions which, as 
has: been pointed out by the Full Bench 
of the Madras High Court at pp. 926 and 
946* cdnnot be sustained. 

After careful consideration I am of opi- 
nion that in a suit on a simple mortgage 
the Court has jurisdiction to appoint a 
Receiver to take possession of the mortgag- 
ed property and collect the rents and profits 
pending the disposal of the dispute. 
Whether in a particular case the appoint- 
ment should or should not be made will, of 
course, depend on its own peculiar facts 
and circumstances. On this point it is 
not possible to lay down a hard and fast 
rule, it’ may be stated, howéver, that in 
suits’ on simple mortgages, the Courts will 
not’ ‘ordinarily deprive thé mortgagor of 
possession. But where there has been 
serious défault in the payment of interest 
and the value of the mortgaged property 
has diminished, or the Court is otherwise 
Satisfied’ that the interests of justice so 
demand, it will not hesitate to remove the 
mortgagor from possession. 

In the present case the learned Counsel 
for. the appellants confined his arguments 
to the question of jurisdiction only and did 
not urge anything against the propriety of 
the order of the lower Court. 

For the foregoing reasons, I would affirm 
the order of ‘the lower Oourt and dismiss 
this appeal with costs. 

Abdul Rashid, J.—I agree. 

D. - Appeal dismissed. 


*Page of 56 M.—[Ed | 





PATNA HIGH COURT 
First Civil Appeal No. 70 of 1934 
September 20, 1934 
Wort 4ND Jamas, JJ. 
Shah ZAHIRUL HAQUE— APPELLANT 
VETSUS 
Syed RASHID AHMAD AND otHERs— 
RESPONDENTS 

Appeal—Right of appeal must 
Civil Procedure Code (Act V 
Scheme by District Judge in pursuance of High 
Court's order—Person appointed as mutawalli— 
Person not party to original action, if can appeal 
against order of District Judge—Patna High Court 
Rules, Chap. VI, r. 5. 

There is no right of appeal in every matter which 
comes under the consideration of a Judge; such 
right must be given by statute or by some autho- 
"rity equivalent toa statute. U Ba Pe v.U Po 
Sein (1) and Minakshi Naidu v, Subramanya (2), 
relied on. 


be by statute— 
of 1908), `s. 92— 
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The matter arose out of an action in the Court of 
the District Judge, the subject-matter of the action 
being a wakf The matter came on appealto the High 
Court whereupon in pursuance of the order passed 
by the High Oourt, the District Judge formulated 
a scheme for the management of this wakf con- 
taining certain rulee which regulated the appoint- 
ment and discharge of a mutawalli anda mutawalli 
was appointed : 

Held, that a person who was ‘not a party to the 
original action could not appeal from the orders of 
the District Judge; 


Held, further, that, as the interest of such a per- 
son, if any, arose before the decree or order and not 
afterwards, he did not come under cl. (d) r. 5 of 
Patna High Court Rules. Ahmad Nawab v, Abbas 
Husain (3), referred to. 

Messrs, Khurshaid Husnain and Ghulam 
Muhammad, for the Appellant. 

Messrs. Hasan Jan, A. H. Fakhruddin, 
K. K. Banerji, H. R. Kazimi and S. A. 
Khan, for the Respondents. 


Wort, J.—This matter comes before us 
on the report of the learned Registrar 
expressing the view that no appeal lies. 
The matter arises out of an action in the 
Court ofthe District Judge, the subject- 
matter of the action being a wakf. The 
matter came on appeal to this Oourt 
whereupon, in pursuance of the order 
passed by this Court, the learned District 
Judgeformulated a scheme for the manage- 
ment of this wakf containing certain rules 
which regulated the appointment and dis- 
charge ofa mutawalli. Under cl. (3) of 
the scheme prepared by the District Judge 
a Committee were to present candidates 
from whom a mutawalli was to be appoint- 
ed : two candidates were to be thus pre- 
sented. Under the same clause, the learn- 
ed District Judge had what has been des- 
cribed as extraordinary powers to appoint 
some person other than the candidates 
nominated by the Committee. In the cir- 
cumstancés of this case it appears that he 
declined to exer¢ise this extraordinary 
power. 

What happened was that the Commit- 
tee met. Votes werecast fora number of 
candidates and names of two candidates 
each of whom had received seven votes 
were presented to the District Judge. The 
petitioner or appellant before us is a per- 
son who recéived six votes. The learned 
District Judge appointed one of the can- 
didatés who had received seven votes. It 
then appears that the petitioner or appel- 
lant presented himself before the District 
Judge, and attacked the character and eligi- 
bility of the two candidates who had been 
presented by the Committee, urging upon the 
learned Judge to exercise his extraordinary 
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powers in favour of the petitioner which 
the learned Judge declined to do. Now, 
two questions arise. One is whether an 
appeal lies from the order of the District 
Judge ; and the other whether the present 
appellant has any locus standi. It seems 
to me that the matter is determined by 
considerations which apply to the latter 
question. 

As regards the first question as to 
whether an. appeal lies, it is to be noticed 
that in pursuance of the order of the High 
‘Court the District Judge formulated the 
scheme and then proceeded, in so far as is 
connected with the matters in dispute be- 
fore us, to put it into force. No appeal 
was filed from the order of the Judge 
formulating the scheme and from that 
point of view, it can be said that his de- 
cision with regard to this matter is final. 
But there is considerable doubt whether 
in formulating that scheme he was acting 
in his judicial capacity at all. It was cér- 
tainly within the competence of this Court 
+o appoint any suitable person to carry 
out the objects for which the learned 
District Judge wasselected. Merely because’ 
the person designated was aJudicial Offi- 
“cer it does not necessarily follow that his 
performance of the duties was the perform- 
ance of judicial duties and I should have 
considerable doubt (if I had to decide the 
question) whether the formation of the 
scheme and carrying it into effect was a judi- 
cial order at all, and in the event of the 
point being decided in the negative, quite 
. clearly no appeal lay, But it seems to me 

-that the decision of that point in the cir- 
cumstances of the case would be merely 
academic. . 

In the course of the argument in the 
case Mr. Khurshaid Husnain has referred 
to the decision in U Ba Pe v. U Po Sein (1), 
in which the case of Minakshi Naidu v. 
Subramdnya (2), was quoted by Heald, 
J., and Mr. Husnain agrees that there 
can be no dispute about the proposition 
which was laid down by their Lordships 
of the Privy Council in that case which 
-is to the following effect : 

“Their Lordships cannot assume that there is a 
right of appealin every matter which comes under 
the consideration of a Judge; such right must be 
given by statute orby some authority equivalent 
to a statute,” 

It seems to me that that proposition ap- 
plies to some extent to both the points 


(1) 6 R 97; 110 Ind. Cas.41; A I R1928 Rang, 
6 
54; 11 Ind. 


(2) 11 M 26; 14 I A 160;5 Sar. POJ 
Jur. 393 (P 0). 
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which we have to determine for the rea- 
sons which will presently appear. I now 
come to the consideration of the question 
whether the petitioner or appellant had 
any locus standi. It is admitted that in 
a sense the order made by the District 
Judge wasin continuation of the original 
action. Now, thie isthe most that can be 
said on this point in favour of the appel- 
lant and it is a concession to state that 
the order complained of was in conti- 
nuation of the original action. Now, if that 
be so, it is clear that the present appel- 
lant can appeal only if he were a party to 
the action or if he came under the rules 
of this Court (r. 5, Oh. VI). It is clear that 
he is not a party to the action; he is, there- 
fore, left with the contention that he comes 
under one of the clauses of r. 5 of the 
Chapter to which I have referred. Mr. Hus- 
nain urges that his clientis a beneficiary 
within the meaning of cl. (a). The claim 
to be a beneficiary isa claim entirely op- > 
posed to his present contention. If he was 
a beneficiary under the wakf, then the 
answer to his present argument is that he 
is represented by the person whom he 
chose to bring the action in which this | 
order which he complains of was made. 
The other clause which he contends, he 
comes under, is cl. (d), r. 5, which provides 
as follows : 

“A person whose interest arose after the date 
of such decree or order by reason of any creation . 


or devolution of interest by, through or from any 
party to such decree or order.” z 


The only part of thatwrule under which 
he can possibly come would be ‘‘whose - 
interest arose after the date of such dec- 
ree ororder.” Itis quite clear that any 
interest which the appellant has was. the 
interest which arose before the order that 
was made. He claims and in fact is a 
member of that particular section of the 
community from which the mutawalli was 
to be chosen : he, therefore, claims to have 
an interest: but the most that can be 
said is that he had a hope to be chosen 
and nothing more. Even assuming that 
hope could be described in law as an inter- 
est, that interest clearly arose before the 
decree or order and not afterwards. -It 
is said that the Committee which nomi- 
nated candidates did not act in accord- 
ance with their own rules as to voting, 
and that, if they had acted regularly, the 
presentation of the appellant would have 
been inevitable andthat, therefore, the ap- 
pellant has an “interest” within the mean- 
ing of the rule. But it seems to have 
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been forgotten that had the appellant been 
chosen as a candidate, his election as muta- 
walli would have been by no means cer- 
tain. The Judge might have rejected his 
candidature or elected some person under 
his extraordinary powers. 

The case of Ahmad Nawab v. Abbas 
Husain (8), was referred to. The subject- 
matter of that action was the validity of 
the plaintiff's election as the mutawalli, 
The learned Judge who tried the suit 
came to the conclusion that he was not a 
proper person, as there were certain dis- 
qualifying features regarding his election. 
Das, J., deciding the case in this Court 
arrived at the conclusion that he was not 
a beneficiary under cl. a), r.5, Chap. VI 
of the Paina High Court, Rules stating : 

“He is clearly not a person mentioned either in 
(b) or (c). He does not come within (d) for his own 


case is that he was elected mutawalli before (and 
not after) the date of the decree.” 
The 


That is the position in this case. 
interest which the present appellant claims 
(such as it is) arose before the order com- 
plained of and, therefore, for that reason 
alone the decision must bethat the appel- 
lant has no locus standi. The mere fact 
that he appeared before the Judge urging 
the merits of his own candidature advances 
his claim in this Court no further. It 
seems to me that the learned Registrar 
was right, but the matter may be disposed 
of. on the ground that the present appellant 
petitioner has no locus standi. The cross- 
objection of Shah Abdul Baqua Muham- 
mad (respcrdent No.3 in the appeal) is 
ejected. The order of the learned Regis- 
taar is upheld with costs : hearing fee one 
gold mohur to respondent No. 1 and one 
gold mohur to respondent No. 2. 

James, J.—I agiee. ; 


D. „Order accordingly. 


(3)6 P L J 43; 61 Ind. Cas. 76; A IR 1921 Pat. 34; 
2 P LT 624. 
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Musammat MASSAN AND aNoTaER— 
DEFENDANTS— APPELLANTS 
versus 
SAWAN MAL 4ND OTHERS- PLAINTIFES— 
RESPONDENTS. ? 
Custom (Punjab)—Succession—Brahmins of Pathan- 
kot Tahsil, Gurdaspur District—Daughters, if excluded 
by near agnates. 
Among Brahmins of Pathankot Tahsil, Gurdaspur 
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District, daughters are excluded by near agnates of 
the last male proprietor. Nanak Chand v. Basheshar 
Nath (1), referred to. z 


F.C. A. from an decree ofthe Senior 
E udge, Gurdaspur, dated February 28, 
1931. 

Messrs. Achhru Ram and M. L. Whig, 
for the Appellants. i 

Messrs. M. C. Mahajan, Hem Raj Maha- 
jan and Agnihotri, for the Respodents. 

Judgment.—Only two points were 
argued inthis appeal. The first was that 
the decision of the trial Court that the 
property was ancestral was wrong. The 
pedigree table prepared. at the first settle- 
ment of 1£72 shows that the common 
ancestor is Rakhia. Ganga ‘Bishen who 
has died and whose property is in dispute, 
was then shown as in possession of the 
land. He is in the 6th degree from 
Rakhia. This pedigree-table also shows 
that the patti, where the land is situated, 
was known after the name of Ruldu and 
the measure of ownership was sixth share 
in a rupee out of the entire village. Further, 

the patti a second partition was 
effected according to ancestral shares, ac- 
ording to the remarks at the bottom of 
the pedigree. In patti Ruldu, in which 
Ganga Bishen owned land, there was an 
area of 170 ghumaons whilst in the other 
patti Maya, there was 212 ghumaons. ‘The 
trial Judge, however, has pointed out that 
the village is subject to river action and 
some of the land in patti Ruldu might 
have been washed away. It may,in ad- 
dition, be noted that the land revenue 
paid by each patit was about the same, 
namely, Rs. 276-18-8 and Rs, 275-14-1, 
Bearing this in mind as well as the fact 
that it is specially noted in the pedigree 
table that the owners were holding in 
accordance with ancestral shares we con- 
sider that it has been sufficiently estab- 
lished that the land came from Rakhia, the 
common ancestor. 
- The second point argued was that the 
trial Judge was wrong in holding that 
according to custom daughters do not 
succeed. According to the Customary Law 
of the Gurdaspur District, prepared in 
1893 the answer to question No. 16 at p. 18 
isthat if there are near male kindred, 
daughters and their descendants cannot 
inherit, but are entitled to maintenance 
until marriage, while according to question 
No. 17, there was no distinction between 
ancesiral and self-acquired property of the 
father in this respect. The Customary 
Law prepared at the settlement of 1913 goes 
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even further. The answer to question No. 
16-at p. -30 is that, apart from certain 
exceptions, which do not apply to the 
present case, the general: rule is that 
daughters are excluded by the widow and 
male kindred of the deceased however 
remote. This custom was followed in 
Nanak Chand v. Basheshar Nath (1), in 
which it was held that daughters are 
excluded by near agnates of the last. male 
proprietor amongst Sarsut Brahmans: of 
Gurdaspur District. The parties- to this 
case are Brahmans of Pathankote Tahsil 
of the Gurdaspur District. No instances 
‘have been proved to the contrary. It 
follows that the suit was properly decided. 
We -dismiss this appeal with costs 
N. Appeal dismissed. 


-(1) 3 P R1908; 91 PLR 1908; 16 P W R 1908, 





PATNA HIGH COURT 
Appeal from Appellate Decree No. 990 
of 1932 
January 24, 1935 
Wort, J. 

GUJU MAHATO AND ANOTHER — 
DEPENDANTS— APPELLANTS 


; versus 

JOGENDRA NATH alias JAGU DUTT 

AND ANOTHER—PLAINTIFFS — RESPONDENTS 

Practice—Local inspection—Judge, . when. should 
undertake— Purpose of. : 

A Judge should make a local inspection for the 
purpose of understanding the evidence but not for 
the purpose of substituting for the evidence in the 
case, his own view of the matter. 


A. from a decision of the Subordinate 
Judge, Purulia, dated May 31, 1932, revers- 
ing that of the Munsif, Purulia, dated 
July 4, 1931. 

_#Mr. R.S. Chatterji, for the Appellants. 
. Mr. S5. C. Mazumdar, for the Respondents. 

Judgment.—This appeal arises out of 
a decision of the Subordinate Judge of 
Purulia reversing the trial Court's judg- 
ment in an action in which the plaintiffs 
claimed possession of a piece of land 
which according to their case was part of 
the land belonging to them and upon which 
the defendants had encroached. The trial 
Judge had not accepted the Commissioner's 
teport dodging in criticism which the 
Subordinate Judge thought there was no 
foundation for; and, if this Court were to 
come to any conclusion regarding it, I should 
be prepared to agree with the Subordinate 
Judge. But the question of fact is not 
open to this. Court. 
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The only contention that Mr. Chatterji 
has put forward on behalf of the defendant- 
appellants with some elaboration, and he. 
has said everying that was possible to say 
in favour of his clients, is that the Appel-- 
late Court has in some way made out a new 
case for the plaintiffs. This is not so. The 
course which the learned Judge in the 
Appellate Court took was to come to the 
conclusion that the Munsif’s reasoning with 
respect to the Commissioner’s report as 
regards the survey map was wrong. He 
also criticised, and rightly criticised, the 
trial Judge for having gone to the spot 
not for the purpose of understanding the 
evidence but a Judge should make a 
loca] inspection for the purpose of sub- 
stituting for the evidence in the case his 
own view of the matter. At least this 
must be said that he did not substitute his 
own view for’ the evidence, but he used his 
own inspection for the purpose not of 
understanding the evidence but of coming 
to the conclusion whether the plaintiffs’ 
evidence or the defendants’ evidence was : 
true; and that, in my judgment, is another - 
way of saying that he substituted his own 
view of the matter for the evidence in the 
case. . ‘ 

There is no substance in the appeal, there - 
is no point of law, it isa pure question of ` 
fact, and the question of limitation cannot ~.. 
be said to arise when once the learned. 
Judge decided that the encroachment took - 
place two or three years before the trial of 
the suit. In those circumstances the appeal 
fails and must be dismissed with costs. 

D. Appeal dismissed. ~ 


2 43 
————— . N 


___ LAHORE HIGH COURT 
- First Civil Appeal No. 754 of 1934 
. February 14, 1935 i 
COLDSTREAM AND JAI LAL, JJ. i 
NASIR AHMAD AND ANOTHER —DEFENDANTS 
— APPELLANTS 
VETSUS 
SARFARAZ-UR-RAHMAN KHAN 
AND OTHBRS— PLAINTIFF AND DEFENDANTS— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXVI, 

r. 14-Report of Commissioner — Objection to 
report—Hxamination:of Commissioner should be done 
first—Parties should be allowed to produce evidence 
if there is ground for further enquiry. 
. Although there is no express provision in the 
Oivil Procedure Code entitling a party, who objects 
to the: report of the Oommissioner, to produce 
evidence in support of his objections,, yet the 
provisions of O. XXVI, r. 14, imply that the parties 


are entitled to substantiate their objections butin 


oe, 
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such cases as a rule of practice the Commissioner — 
should first be examined with reference- to the 
objections, ifany, and if it appears from the state- 
ment of the Commissioner that there is ground 
for further enquiry into any matter which is raised 
in the objections then ths parties should be allowed 
to produce evidence or the Oommissioxer directed 
to amend his report accordingly. 

F. C. A. from adecree of tha Sub-Judge, 


_ First Class, Delhi, dated May 8, 1933. 
_’ Mr. Nawal Kishore, for the Appellants. 


Messrs. Shuja-ud-Din, Shamair Chand 
and Qabul Chand, for the Respondents, 


Jai Lal, J—This judgment will dis- 
pose of appeals No, 75Ł of 193Ł and 
No. 755 of 1934 both of which arise out 
of the same order of the Subordinate 
Judge of Delhi. On March 30, 1931, 
Inayaturrahman instituted a suit against 
Wazlurrahman, Sarfrazurrahman, Nasir 
Ahmad and Bashir Ahmad for partition 
of joint property. He claimed a one-sixth 
share in that property. On July 8, 1932, 


_ Barfrazurrahman Khan instituted a suit 


for partition of the same property making 
the others defendants in his suit. He 
also claimed a one-sixth share in the 
joint property. A- pedigree of the family 
is to be found at p. 1 of the printed 
paper books in both the cases from which 
it appears that Khwaja Abdur Rahman 
had two wives, Musammat Afroz Khanam 
and Musammat Hamidunnissa. From the 
first he had Nasir Ahmad, Bashir Ahmad 
and Rafiq Ahmad, three sons; out of 
them Rafiq Ahmad is dead. From the 


‘latter he had three sons, Fazlurrahman, 


Sarfrazurrahman and Inayaturrahman. 
The two suits were contested by Nasir 
Abmad and Bashir Ahmad principally on 
the ground that the properties in suit 
had already been partitioned and that the 
parties were in separate possession of 
their respective shares. They also added 
a plea in the suit instituted on July 8, 
1932, that they had made considerable 
improvements to the property in their 
possession, and if partition be ordered, the 
question of improvemenis made by them 
should bs borne in mind. 

The trial Oourt proceeded with the suit 
instituted on March 30, 1931, and granted 
a preliminary decree holding that there 
had been no previous partition and 
appointed a local Commissioner to effect 
partition of the one-sixth share of Inayatur- 
rahman. The Commissioner submitted a 
report on January 8, 1932, to which certain 
objections were raised but on July 5, 
1932, Nasir Ahmad and Bashir Ahmad 
withdrew their objections, No decision, 
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however, was given on the objections of 
the other party and no judgment 
was given in the case which was kept 
pending till the decision of the suit institut- 
ed by Sarfrazurrahman Khan on July 8, 
1932. In that case aleo a preliminary 
decree was granted, it having been held, 
asin the previous suit that there had 
been no previous partition, and the same 
person was appointed Commissioner to 
effect partition. Apparently the partition 
was to be effected in pursuance of the 
preliminary decrees in both the cases. No 
directions were given to the Commis- 
sioner with regard to the alleged im- 
provements made by Bashir Ahmad and 
Nasir Ahmad and though some evidence 
was given by them that they had made 
improvements, no issue had been framed 
as to the factum of improvements or their 
value, and there was no finding by the 
The Com- 
missioner submitted a report wherein he 
-valued the site of the buildings and the 
structures thereon and suggested a mode 
of partition of the property maintaining, 
so far as possible, according to the instruc- 
tions of the Court, the possession of each 
party. He divided the joint property 
equally among the parties according to 
the decrees of the trial Judge and in 
order to equalize the values he proposed 
that monetary compensation should be 
given by the party which had been 
awarded possession of property of com- 
paratively greater value than his 
share. 

It is obvious from this report, which 
was subsequently accepted by the trial 
Judge, that the Commissioner did not 
have any regard to the improvements 
alleged to have been made by the ap- 
pellants. On the submission of this report 
objections were raised by the appellants 
inter alia that they should have been 
granted compensation for improvements 
effected by them, and they asked the 
Court to givethem opportunity to produce 
evidence to substantiate their objections, 
The Court, however, apparently on the 
objection of the other parties, came to 
the conclusion that on objections to a 
Commissioner's report parties are not 
entitled to produce evidence declined to 
give opportunity to the appellants to 
produce eny evidence and passed a decree 
in accordance with the report. In its 
judgment the trial Court has observed 
when discussing the objections raised by 
the appellants that as the Commissioners 
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had in his report maintained the posses- 
sion of the parties, no question of com- 
-pensalion for improvements could arise, 
_ but in coming to this conclusion, it has 
ignored the fact that the Commissioner 
has maintained the possession of the 
parties not with regard to,the areas of 
‘the site on which the buildings stand 
-but according to the total value of the 
-entire joint property and the value of the 
-share of each party init. It thus appears 
‘fbat if it is a fact that the appellants 
-Have made improvements on the property 
-which was in their possession before the 
“partition then they have not been given 
any compensation for the same and the 
‘other owners of the property have been 
given the benefit of the improvements 
‘made by the appellants. It is contended 
on behalf of the respondents that there 
ig no provision in the Civil Procedure 
‘Code entitling a party, who objects to 
the report of the Commissioner, to pro- 
‘duee cvidence in support of his objections, 
There is no such express provision, no 
doubt, but O. XXVI, r. 14, provides 
that: 

“The Court after hearing any objections which 

the parties may make to the report or reports, 
shall confirm, vary or set aside the same.” 
’ This implies that the parties are entitled 
to substantiate their objections but in such 
cases as a rule of practice the Commis- 
sioner should first be examined with 
yeference to the objections, if any, and 
if it appears from the statement of the 
Commissioner that there is ground for 
farther enquiry into any matter which is 
raised in the objections then the parties 
should be allowed to produce evidence or 
the Commissioner directed to amend his 
‘report accordingly. In my opinion in the 
present case the Court should have 
examined the Commissioner to ascertain 
from him whether he had excluded from 
his valuation the improvements, if any, 
made ‘by the appellants to the property 
in dispute. If he had not excluded them, 
then the Court should have given 
opportunity to the appellants to prove 
that they had made improvements 
or should have directed the Commissioner 
to report whether any improvements had 
been made by the appellants and to 
submit a report asto their value. 

As I have stated, the plea raised by 
the appellants, that they had made im- 
provements to the property, had not been 
adjudicated upon and it was necessary, 
having regard to the nature of the report 
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submitted by the Commissioner to ascertain 
this fact and if the Court had been satisfi- 
ed that any improvements had been 
made to have them valued. This has not 
been done. The decree of the trial Judge 
must bo set aside and the case sent back 
to it with directionsto examine the Com- 
missioner to ascertain whether any im- 
provements had been made by the appel- 
lants, and if so, to have the same valued, 
and then to adjust their value according to 
the shares of the parties. It must, how- 
ever, be definitely understood that the 
mode of partition suggested by the Com- 
missioner should not be disturbed and 
that the remand is only with a view to 
adjust the monetary compensation, if any, 
to be paid by the parties to each other 
if this course becomes necessary as a 
result of the further enquiry to be made 
by the lower Court. I would order accord- 
ingly; and would leave the parties to bear 
their own costs of this appeal. 

Coldstream, J.—I agres. 

N. Order accordingly. ` 
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AZIZ-UL-RAHMAN—PLAINTIFE— 
APPELLANT 
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FAZAL-UL-RAHMAN AND OTHERS ‘~~ 

— DEFENDANTS—RESPONDENTS : 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 15, s,66—Joint decree—Decree in favour of two 
brothers—Execution application signed by only one of 
them—Purchase by him in his name—Right of other 
brother to share in property. 

In the absence of anything definite to show the 
contrary, the purchase made by a joint decree- holder 
though in his own name, would undoubtedly be in 
favour of all the persons interested in the joint fund 
which had been utilised in the acquisition of the 
property. All these persons would be beneficially 
interested in the purchase and would be entitled to 
recover a share of the properties purchased at auction. 
To such a case s. 66, Civil Procedure Code would not 
apply. Where therefore a decree is passed in favour 
of two brothers, one of whom alone signs the applica- 
tion for execution and purchases the property, the 
other brother is also entitled to a share of the pro- 
-perty. Lal Singh v, Chotey Bibi (1), Ganga Sahai v. 
Kesri (Dand Khub Chand v. Todar Mai (3), follow- 


eda, 

F. C. A. from a decrees of the Sub-Judge, 
First Class, Delhi, dated March 8, 1932. 

Messrs. S. D. Kitchlew and Niaz Al, for 
the Appellant. 

Messrs. Khalifa Shuja-ud-Din and 
a ae Amin Khan, for the Respon- 

ents. 


1935 


Judgment.—Sheikh Azizulrahman sued 
‘his brother Zikarulrahman for possession 
by partition of one-half of the suit property. 
During the pendency of: the suit Zikarul- 
rahman died and his legal representatives 
who were & son, two daughters, two widows 
and his father Haji Fazalulrahman were 
brought on the record as his represent- 
atives. It wasadded in the plaint that if 
‘the plaintiff was not entitled to a one-half 
share in the suit property. a decree should 
in any case be givento him with respect to 
a six-sixteenth share. The suit has been 
dismissed and the plaintiff has appealed. 
The two brothers Azizulrahman and 
Zikarulrahman were mortgagees of the 
property in suit. The mortgagor was 
Muhammad Ibrahim. The mortgage con- 
sideration was Rs. 4,000 of which Rs. 2,500 
were contributed by Zikarulrahman and 
Rs. 1,500 by Azizulrahman. They sued on 
this mortgage on February 8, 1921, and 
obtained the usual preliminary decree for 
Rs. 7,820 on April 18, 1921. The two 
brothers executed a joint power of attorney 
in favour of Chaudhri Narain Singh, Vakil. 
This is dated November 7, 1921. The 
“money was not paid under the preliminary 
deeree and on November 7,1921, the two 
brothers (decree-holders) applied through 
Chaudhri Narain Singh fora final decree. 
“This was granted on November 22, 1921. 

On November 28, 1921, the two brothers 
jointly presented an application for execu- 
‘tion of their decree by sale of the 
‘mortgaged-property. The application is 
-signed by both brothers and by their 
Counsel Narain Singh. The auction of the 
‘property was delayed because of a suit 
instituted by one Mian Jan with respect to a 
portion of the mortgaged-propaity. On 
November 29,1923, the two brothers put 
in another application for execution by 
sale of the mortgaged-properiy. On January 
23, 1924, they putin another joint applica- 
tion tothe Judge whichis signed by both 
of them. In this they asked for permission 
to bid at the auction sale which was to 
take place shortly afterwards and this was 
granted. The whole property was not 
sold at-this first auction sale on account 
‘of the dispute mentioned, but 13-27ths 
of one lot and 16-27ths of the other lot were 


put up to sale on April 17, 1924. This sale, 


was sanctioned on May 20, 1924. The sale 
certificate was given by the Gourt: on 
October 16, 1924, and isto the effect that 
both brothers were declared the purchasers. 
This sale certificate is signed by the Judge. 
Below his signature there is a note initialled 
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get out in the sale certificate. 
-paid into Court. 


„the two brothers, 


entitled. 
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by some person, who is not the Judge, to 
the effect that this sale had been concluded 


in the name of Sheikh Zikarulrahman 


only. 

Tt is obvious that this unauthorised note 
can have no effect’ on the’ sale certificate 
which is clearly to the effect that both 
brothers were the purchasers. Besides, their 
application was joint, they jointly applied 
for permission to bid af the auction, 
Azizulrahman staited the bidding, but 
towards the end of the bidding, he ceased 
aud his brother Zikarulrahman, 
who did not bid to start with, continued the 
bidding. It must be held that though 
the last bid wasin his name,the bid was 
on behalf of the two brothers as clearly 
Nothing was 
The property was knocked 
down very cheaply, namely, for a sum of 
Rs. 950 and there is no doubt that this 
is the real cause of the dispute between the 
two brothers. The trial Court has erred in 
stating that this certificate isin the name 
of Zikarulrabman alone. If he had taken 
soue care aud read the certificate, he 
would have seen that it isin the name of 
With respect to . this 
portion of the property there can be no 
question that the suit must be decreed not 
of course with respect to one-half, but with 
respect to six-sixteenths the share of the 
mortgage amount to which the plaintiff was 


Probably because of the cheap price 
paid for the first lot, Zikarulrahman, who 
was himself a pleader, applied on October 
30, 1924, forthe sale of the remaining 


.14-27ths share of the first lot and 11-27ths 


share of the second lot of theproperty. By 
that time the dispute had been settled and 
the sale had become possible. This appli- 
cation for execution is signed by Zikarul- 
rahman alone. But he clearly showed that 
the decree was in favour of himself and 
his brother and that Rs. 950 had been 
realised towards it by means of the first 
auction sale. No order was passed by the 
Court under O. XXI, r. 15, -Oivil Procedure 
Code, but this does not seem to be an 
important matter for under sub-cl. (1) of 
the rule where a decree has been passed 
jointly in favour of two persons, one may 
apply for the execution of the decree for the 
benefit of the two, but he cannot apply for 
execution of the decree for tha benefit of 
himself. Under sub-r. (2) of the same 
rule the Court may take steps to safeguard 


: the interests of the absent decree-holder but 


it need not do so, It follows that the 
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application made by Zikarulrahaman must 
be held to have been on behalf of the two 
brothers. 

‘No notice was issued to the other decree- 
holder who was not in Delhi when the auction 
took place. Zikarulrahman, under the 
same sanction granted originally jointly to 
the two brothers to bid, himself bid for 
the property and obtained it for Rs. 975. 
The certificate of the Court was this 
time given in the name of Zikarulrahman 
alone, It isdated March 24, 1925. Nothing 
was paid into Court by Zikarulrahm:n, 
the decretal amount being merely reduced 
by the sum bid. 


It was held by a Division Bench in Lal 
Singh v. Chotey Bibi (1) that in the absence 
of anything definite to show the contrary, 
the purchase made by a joint decree- 
holder though in his own name, wouid 
undoubtedly be in favour of all the persons 
interested in the joint fund which had 
been utilised in the acquisition of the 
property. All these persons would be 
beneficially interested in the purchase 
and would be entitled to recover a share of 
the properties purchased at auction. To 
such a cases. 66, Civil Procedure Code, 
would not apply. That also was a suit 
arising out ofa mortgage. Init only one 
of the mortgagees sued and made the other 
mortgagee a defendant. Even then it was 
held thatthe purchase by the sole decree- 
holder was on behalf of both mortgagees. 
This is a case which goes much further than 
the present, because the two mortgagees 
were both plaintifis in the present case 
and were shown asthe decree-holders even 
in the second application made by Zikarul- 
rahman for auction. It seems perfectly 
clear that what he did must be held to have 
been-done for both, 

Their Lordships of the Privy Council held 
in Ganga Sahai v. Kesri (2) that in a case 
like the present, the decree-holder who did 
not bid would be entitled toa share of the 
property purchased by the decree-holder 
whodidso. Theonly distinction between 
that case and the present is that the 
decree-holder who took out execution did 
so subject to the rights of the heirs and 
representatives of the other decree-holder, 
In view cf the wording of O. XXI, r. 15, 
Uivil Procedure -Code, this does not seem.to 


(1) 148 Ind. Cas. 502; A I R 1933 All. 854; (1934) A L 
J 107; 6 R A 696. 

- (2) 37 A545; 30 Ind. Cas. 265; AI RIGISPO 8l; 
42 L ALT, IYO W N 1175; 18 M L T203:29M L 


g 329; 2L W 837;13 A L J 999; 17 Bom, LR 998; . 


22 O L J 508; (1915) M W N 713 (P U), 
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make any difference. The application is 


in law an application on behalf of all, 
though the Court may protect the interests 


‘of the absent decree-holder by insisting 


upon security from the decree-holder who 
takes out execution or in some other manner. 
f#.nother case of the same nature is Khub 
Following these 
decisions we hold that even in respect of 
the second sale the plaintiff is entitled to his 
six-sixteenths share. 

There wasa dispute between the parties 
with respect to the suit property. It was 
contended by Zikarulrahman that he had 
privately purchased a portion of what was 
claimed in the suit by his brother the 
plaintiff. This matter was settled befcre 
the trial Judge on April §, 1931, when the 
Counsel for the plaintiff stated that the 
portion marked A. B. C, D. and enclosed in 
red pencil on the plan, Ex. D, W. No. 10-4 
was the exclusive property of the deceased 
Sheikh Zikarulrahman and that he agreed 
that this was purchased by the deceased 
atid should be separated from the present 
partition suit. The portion A. B. C. D. 
therefore must be excluded. There was 
some dispute before the trial Judge as to 
who spent money on repairs and some 
improvements to the property. This 
question was not raised by Counsel appear- 
ing for the respondents. As early ag - 
July 20, 1925, that is, four months after the 
second sale certificate, Azizulrahman 
approached his brother for division of the 
property and the present suit was 


instituted quite early, namely, on March 9, 


1926. Any improvements, therefore, effected 
by Zikarulrahman were at his own risk. 
The evidence on the point is also not con- 
vincing. We see no reason to make any 
allowance for improvements. 

‘In the result we accept the appeal and 
grant the plaintiffa preliminary decree for 
possession by partition of a six-sixteenths 
share in the property in suit minus the 
portion A. B. ©. D. already referred to. 
The case will now go back to the trial 
Court for the necessary proceedings in 
connection with the final decree., As 
neither party has sueceeded to the fall 
extent claimed, we give the plaintiff two- 
thirds of his costs in the trial Court only. 
These costs should be adjusted at the time of 
the final partition. 


N. Appeal accepted, 
G) 73 Ind, Cas, $14; A TR 1924 all. 813, 
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PRIVY COUNCIL 
Appeal from the Patna High Court 
June 4, 1935 
Lord ATKIN, Ste Jonn WALLIS AND 
SIR SHADI LAL 
KEDAR NATH GOENKA— APPELLANT 
VETSUS 
Munshi RAM NARAIN LAL AND OTHERS— 
; RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata between co-defendants — Decision between co- 
defendants necessary to give relief to plaintiff— 
Decision, whether operates res judicata in subsequent 
suit between co-defendants — Limitation Act (IX of 
1908), Sch. I, Art. 12—Applicability—Execution sale— 
Property of another sold as being property of judg- 
meni-debtor—Sale, whether nullity —Art. 12, if applies 
—LExecution sale. 

Where the decision of a dispute between co-defen- 
dants was necessary for the purpose of giving appro- 
priate relief to the plaintiff : 

Held, that in a subsequent suit between the co- 
defendants the decision operated as res judicata, and 
that it was immaterial whether. one of them in the 
former suit had entered appearance but sided with 
the plaintiff and did not contest the suit. Cottingham 
v. The Earl of Shrewsbury (1), Munni Bibi v. Tirloki 
Nath (2) and Maung Sein Done v. Ma Pan Mayun 
(3), referred to. 

Where the auction: sale isa nullity and it is not 
necessary for the plaintiff to sue for setting it aside, 
Art, 12, Limitation Act, has no application. 

Where certain property sold was shown in the bid 
sheet to be the property exclusively belonging to the 
judgment-debtor, but at the time of the sale the title to 
the property sold was not inthe judgment-debtor but 
in another: 

Held, thatthe sale wasa nullity and it was not 
necessary to set it aside and therefore Art. 12, 
Limitation Act, had no application, 

Messrs. A. M. Dunne, K. C, and 8. 
Khambatta, for the Appellant. f 

Mr. J. Chinna Durai and Miss G. E. 
Miles, for the Respondents. 

Sir John Wallis.—In this case the right 
of a judgment-creditor to bring the pro 
perties of a mutt to sale in execution of a 
money decree against the Mahant of the 
mutt has for more than a quarter of a century 
been the subject of incessant litigation and 
a multiplicity of suits in the Courts below, 
and now comes before this Board for the 
first time. In 1898 the Mahant of the 
Suja Mutt died and was succeeded by 
Siaram Das, the judgment-debtor in this 
case. A few months later in January 1899, 
the Mahant of the neighbouring Seria 
Mutt, as next friend of his nephew, 
Mahabir Das, who is said to have been 
six years old, instituted a suit in the Court 
of the Subordinate Judge of Monghyr 
against Siaram Das to establish the minor’s 
right to succeed to the office of Mahant 
of the Suja Mutt, and according to his own 
statement spent a sum far in 6xcess of 
Ra. 31,000 in prosecuting the suit, One of 
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his first steps after instituting the suit was 
to apply for the appointment of a Receiver 
who, on his appointment, took possession of 
the mutt properties with the result that tha 
defendant Siaram Das was left without any 
funds wherewith to defend the suit. Hethen 
applied to a money-lender Baijnath Goenka 
(the father of the’ present plaintiff Kedar 
Nath Goenka) who undertook to advance 
him a sum of Rs. 20,000 for the purposes 
of the litigation in consideration of his 
executing an ekrarnama undertaking to 
pay one lakh of rupees and to give a lien 
for that sum on the mutt properties. ` Not 
content with this, he subsequently obtained a 
farther ekrarnama giving him a zar-i-peshgi 
lease of certain mutt properties for fifteen 
years in lieu of interest on the above sum. 

The Subordinate Judge dismissed the 
minor's suit on the ground that he had no 
title to succeed to the mutt, and also 
recorded a finding that the defendant was 
From this decree both 
parties appealed to the High Court at 
Calcutta, While the appeals were pending, 
the minor plaintiff by his next friend 
Surajao Das, Mahant of the Sersia- Mutt, 
and Siaram Das the defendant presented a 
petition to the High Court stating that the 
parties had compromised the suit on the 
terms that they were both to be Mahants 
and to be entitled to and in possession of 
the mutt properties in equal shares, and on 
the further terms that Surajao Das was to 
have a first charge on the mutt properties 
for Rs. 31,000 which he had spent in pro- 
secuting the suit on the plaintiff's behalf, 
and that, as the Suja and Sersia Mutts had 
a common founder and the Suja Mutt had 
been in the habit of subsidising the 
Sersia Mutt, both parties were to give the 
Sersia Mutt a lease of the Suja Mutt pro- 
perties, yielding anet income of Rs, 1,500. 
About this compromise it is sufficient to say 
that on this petition the High Oourt passed 
an ordef sanctioning the compromise as 
beneficial to the minor plaintiff, and order- 
ed and decreed that the parties should 
abide by it. 

On November 30, 1903, Baijnath Goenka 
filed in the same Court, O. S. No. 500 of 
1903, the suit out of which the present 
litigation has arisen to recover Rs. 1,17,607'3 
on the ekrarnamas mentionel above, im- 
pleading the two Mahants Siaram Das and 
Mahabir Das as the 1st and 2nd defendants. 
Of thissum Rs, 87,042, was for interest, 
and in lieu of interest on this interest he 
claimed under the gar-t-peshgi lease posses- 
sion and enjoyment of the rents and profits 
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of the mutt properties mentioned in the 
Second ekrarnama for fifteen years, and to 
be paid the principal on the expiration of 
the lease, The balance of Rs. 39,565, he 
claimed to recover by sale of the mutt 
properties on which he had a lien under 
the first’ ekrarnama, .and also from the 
person and properties of the Ist defendant. 
_ As -was only to be expected both the 
Subordinate Judge and the High Court on 
appeal held these ekrarnamas to be grossly 
unconscionable and void. As regards the 
Rs. 14,590-4-6, which the plaintiff was found 
to have advanced under the void ekrar- 
namas, both Courts held that not having 
intended to act gratuitously, he was entitled 
to re-payment of that sum with reasonable 
‘compensation: The High Court reduced the 
rate of interest awarded by the lower Court, 
‘and the plaintiff obtained a decree for 
‘Ra. 22,073, against Siaram, the lst defend- 
‘ant and the suit was dismissed as regards 
Mahabir, the 2nd defendant. In execu- 
tion of this decree Baijnath Goenka the 
decree-holder brought to sale Siaram’s 
eight annas share in the mutt properties, 
and at the Court sale held on January 18 
‘and 21,1908, himself became the purchaser 
‘of the properties which are the subject of 
the present suit. 

On the application of Siaram, the judg- 
ment-debtor, the Subordinate Judge set 
aside the sale as not in accordance with 
ithe provisions of the Transfer of Property 
Act as regards the sale of mortgage prop- 
‘erty. There was an appeal to the High 
Court which after referring the question to 
‘a Full Bench, on February 4, 1913, reversed 
the Subordinate Judge's order setting aside 
‘the Court sale, and remanded the case to 
‘the lower Court to proceed with the execu- 
tion of the decree, 
` While this appeal to the High Court 
was pending, Siaram, the judgment-debtor, 
had been removed in 1910 from the office 
of Mahant and Mahabir appointed. sole 
„Mahant by a decree in a suit instituted by 
three chelas of the mutt for the removal of 
both Mahants, and confirmed by the High 
Court on appeal in 1812. The ground of 
removal was not personal misconduct but 
mismanagement. The relations of the two 
Mahants were then friendly, and- Siaram, 
who may not have been sorry to be relieved 
of office in view of his embarrassments, 
showed so little interest in defending the 
suit that the question whether the suit was 
collusive was considered by both Courts but 
was held not to be proved, 
~ After bis removal] from office Siaram coz- 
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tinued to contest the decree-holder’s appeal 
to the High Court against the order setting 
aside the Court sale; but after the order had 
been set aside and the case remanded, he 
failed to appear tothe notice to attend with 
his witnesses on May 5, 1913. The order 
sheet under that date states that the case 

_had come back to be tried on the merits, 
that the judgment-debtor did not appear 

„and that notice of service was proved. 

.The Subordinate Judge accordingly passed 
the following order: “ The objection of the 
judgment-debtor is dismissed. The sale to 
be confirmed, and the case to be dismissed 
on full satisfaction.” It is on the title 

- acquired by this confirmation that the- pre- 
sent suit has been brought. Mahabir, the 

„present lst defendant, on whom Siaram's 
office had devolved, has been found by the 

‘Subordinate Judge in the present case to 
have had notice of the order of remand, but 
made no attempt to set aside the confirma- 
tion and revive and continue the proceed- 

‘ings for setting aside the Court sale on the 

‘grounds which had not been disposed of by 

~ the High Court on appeal. ` l 

© Siaram Das having died, Mahabir was 
brought on as his legal representative in 

‘the execution proceedings. On July 28, 
1917, the judgment-creditor obtained an 
order, confirmed on appeal on May 27, 1918, 
that the other auction-purchagers should 

‘re-deposit the purchase monies which they 

` had been allowed to withdraw on under- 
taking tc return. them, should the order 
setting aside the sale be reversed. 

¿ _ Two of these auction-purchasers then 
instituted separate suits, Nos. 477 and 478 
cf 1918, which were tried together, against 

_ Kedar Nath, the present plaintiff as repre- 
“sentative of the decree-holder and Mahabir, 
the present Ist defendant, as the Mahant 
in possession of the mutt properties, for a 
declaration that the plaintiffs were not 
bound to re-deposit the purchase monies on 
the grounds that the Court sale was invalid 
and the Mahant would not allow them to 

, take possession of the properties they had 
purchased. In their Lordships’ opinion it 
was clearly necessary to decide in these 
suits the dispute as to the validity of the 
Court sale between the present plaintiff and 
-Ist defendant, then arrayed as co-defend- 
ants, for the purpose of giving the plaintiffs 
‘appropriate relief. The Mahant as 2nd 
defendant sided with the plaintiffs, and on 
‘the appeals to the High Court from the 

` decrees in the plaintiff's favour was repre- 
sented by the same Counsel as the plaint- 

108, — f ' 
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‘The High Court allowed the appeals, 
reversed the decrees of the Subordinate 
Judge and directed the plaintiffs to deposit 
the purchase money in Court. Das, J., who 
delivered the judgment of the Oourt, held 
that Siaram Das when he borrowed money 
from the plaintiff in the suit was the 
Mahant of the mutt, that he had power to 


sell or mortgage the mutt properties for the, 


necessary purposes of the mutt, and that 
money borrowed to enable him to defend 
his title to the office of Mahant was such 
a necessary purpose. He was entitled to 


sell ór mortgage the mutt properties for this , 


purpose, and, if he could do so voluntarily, 
thé mutt properties could be brought to sale 


in execution of the decree against him for | 


the borrowed money. 

Ignoring this adjudication, when the 
plaintiff in one of the suits just mentioned 
took steps to obtain possession of the pro- 
perties he had purchased at the Court sale, 
the Mahant Mahabir Das brought another 
suit to contest his right to obtain delivery 
of possession which was compromised. 
Further, after Kedar Nath had applied to 
recover possession in execution of the pro- 


perties now in suit which his father, the - 


décree-holder, had purchased at the Court 
sale, the Mahant Mahabir Das filed an- 


other suit to restrain him by injunction from - 


proceeding with the execution, but allowed 
this suit to be dismissed for default after 
Kedar Nath’s application had been dis- 
missed as time-barred on August 4, 1925. — 


‘The foregoing narrative brings the his- , 
tory of this litigation down to the institu- . 


tion of the present suit O. S. No. 22 of 1925 
in which the plaintiff Kedar Nath Goenka 
sued the Mahant Mahabir on the title 


acquired by his father Baijnath the decree- - 


holder as . auction-purchaser of the suit 
properties on the confirmation of the Court 
sale in May, 1913. The suit once more 
raised the- issue as ‘to-the validity of the 
sale of the mutt properties in execution of 
the decree and the 13th issue was whether 
the decisions in suits Nos. 477 and 478 of 
1918 (the suits of two other auction-pur- 
chasers) are binding on the defendant. The 
Subordinate Judge heldthat the issue as 


to “the validity of the sale was not’ res 


judicata between the’ plaintiff who was the 
lst defendant and the Mahant who was 
the 2nd defendant in these suits because 
the plaintiffs who were the auction-pur- 
chasers of other properties at the Court sale 
had not sought for any relief as against 
- the Mahant ‘who was the 2nd defendant, 
but this. ruling was given before the recent 


KEDAR NATH GOENKA V. RAM NARAIN LAL (P. CO.) 


- being found to 
` the plaintiff was , > to 
e monies which he had advanced. , 


487 


decisions of this Board -as to res judicata . 


between co-denfendants which will be 


referred to later. 
On the merits, the 


held that the 
much the same grounds as were given by 


Subordinate Judge l 
Court sale was valid on | 


Das, J. inthe judgment already mention- . 


ed and gave the 


this decree the Mahant the 1st defendant 


plaintiffa decree. From . 


and the 3rd defendant who was in posses- . 


sion of some ofthe suit properties, prefer- 
red appeals tothe High 
The learned Juges of the High Oourt 
allowed the appeal of the -lst defendant, 
reversed the judgment of the lower Court 


and dismissed the plaintiff's suit without ~ 


going 
ground that 


into any other question onthe short . 
the suit was barred by res , 


Court at Patna. . 


rd 


judicata under Exlpanation V of s. 11 of i 


the 


Code of Oivil Procedure as in O. S. No, , 
` 500 of 1903 the plaintiff had prayed for the . 


recovery of the monsy sued for by sale of the | 
mortgaged properties and also, if necessary, - 


by the sale of the other mutt properties, 


and | 


the latter relief not having been granted, . 


must be deemed to have been 


refused. - 


From this decree the plaintiff preferred this - 


appeal to His 
Ist and 3rd _ defendants l 
appellants to the High Court have 
mained ex parte, 


who were the- 


transferee from the lst defendant subse-. - 


quently to the ‘confirmation of the Court sale, 


‘has appeared in support of the judgment 


ofthe Court below, a 

Their Lordships are unable to concur in. 
the reasons given by the High Court for 
dismissing the suit. 
he, sought were based solely on the ekrar-" 
namas which 


be unenforceable and void. .On 


held to be entitled 


recover th 
and he obtained 
Ist defendant the Mahant Siaram to whom. 
the advances had been made, — 7 

Tn their Lordships’ opinion 


Majesty in Oouncil. Tha, 


a decree against the’ 


~ 


TƏ- 
but the 2nd defendant, a - 


v 


X 


The plaintiff's claim in- . 
©. §. No. 500 of 1903 and the reliefs which_ 


a 


were held by both Courts to . 
their ., 
be void by both Courts, . 
to , 


there is no - 


reason to suppose that it was intended to.:, 


give the plaintiff a worthless decree against: 
an ascetic who presumably had no property 
of his own and to deprive the plaintiff of: 


any right he i C 
properties to sale in execution of the decreë. - 


Further; the learned Judges in the - High 
Court appear 


money for the 


might have to bring the mutt.. ` 


g- 


pë 


to have entertained no doubt ` 
as to the right of the Mahant to raise ~ 
defence of the suit brought -_ 


against- him by -gale~ or mortgage of the. 5 
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mutt properties, because, as showing the 
unconscionable nature of the ekrarnamas, 
they observed that the lst defendant, the 
Mahant, wes rot a mere beggar and that 
the security given by him (which consist- 
ed of muti properties) was ample to cover 
the advances which the plaintiff was 
undertaking to make. $ 
Although in the judgment under appeal 
the learned Judges have not dealt with the 
isiues in the case, their Lordships consider 
it unnecessary to remandthe case to the 
High Court for findings on those issues 
and so further prolong this ruinously 
protracted litigation because in their 
opinion the question of the validity of 
the Court sale, the only serious issue in 
this case, was directly and substantially in 
issue between the plaintiff and the 1st 
defendant in suits Nos. 477 and 478 of 1918 
in which they were co-defendants, In their 
Lordships’ opinion, as already stated, it was 
necessary in those suits to decide the 
dispute between them as tothe validity of 
the Court sale forthe purpose of giving 
the plaintiffs appropriate relief, and, there- 
fore, this case is governed by the rule as to 
res judicata between co-defendants in 
Cottingham v. The Earl of. Shrewsbury (1% 
which has recently been applied by this 
Board, in Munni Bibi v. Tirloki Nath (2), 
and Maung Sein Done v. Ma Pan Nyun 


In the latter case it was observed by 
their Lordships that it was immaterial 
whether K. oneof the two defendants, had 
entered appearance or contested the suit, 
for she was a proper party and had a right 
to be heard if she so «desired. Here, as 
already stated, the 2nd defendant, the 
Mahant Mahabir, entered appearance and 
sided with the plaintiffs. In the present 
suit the same question asto the validity 
of the sale is again in issue between these 
same defendants, who are now ranged as 
plaintiff and Ist defendant though the 
subject-matter of this suit is diferent and 
the decision in the former suits is bind- 
ing upon them. That issue being res ju- 
dicata in the plaintiff's favour, he is entitl- 
ed to sue within the period prescribed 

(1) (1843) 3 Hare 627; 15 L J Ch. 441. 

(2) 58 I A 158; 132 Ind. Oas. 598; A ITR1931P 0 
114; (I93D A L J 453;35 OW N 661; 53 O LJ 552: 
33 Bom. LR 979; 53 A 110; Ind. Rul. (1931) Pd 
odes W N 742; 62M L J 198; 34 L W459 

3) 591 A 247; 137 Ind L : 

P O ieas AIR1932PO iti a0 Ww oN bee 
L J 403; 10 R 322; 34 Bom. LR 1040; 63M UJ 64 
90W 

1 @ 0) 


KANTI NARAIN V. MADAN GOPAL (LAH.) 


N 617; (1932) A L J 795; 33 P L R 519; 36 L W 


15710 
by the law of limitation 01 the title he 
acquired when the Court sale to his father 
of these properties was confirmed and on 
confirmation became absolute. 

The 3rd defendant, Ram Narayan, 
preferred a separate appeal to the High 
Court claiming an independent title to 
some of the guit properties under a pur- 
chase at a sale for arrearsofland cess on 
July 6, 191!, subsequently to the Court 
sale. The High Court allowed the appeal 
on the ground that the suit was barred 
under Art. 12 of the Limitation Act, as 
the plaintiff hadnot sued to set aside the 
sale for arrears of road cess within the 
time prescribed. The bid-sheet A. A. shows 
what was sold was the property exclusively 
belonging to the judgment-debtor as de- 
tailed below, viz., Mahant Mahabir Das. At 
the time of this sale the title to the property 
sold was notin that judgment-debtor but 
in the plaintiff, and their Lordships agree 
with the decision in Indiain Jwala Sahai 
v. Masiat Khan (4), that the sale was a 
nullity, and that the present suit is not 
barred under Art. 12 of the Limitation 
Act. For these reasons their Lordships 
will humbly advise His Majesty that the 
judgments of the High Court in these 
appeals be reversed and the judgment of 
the Subordinate Judge restored. The appel- 
lant’s costsin the High Court will be borne by 
the respondents, and the costs of the appeal 
to His Majesty in Council as to two-thirds 
by the 1st defendant and as to one-third 
by the 2nd defendant, who appeared to | 
support the judgment of the High Court in 
the principal appeal. 

D. Appeal allowed. 

Solicitors for the Appellant:—Mesarg, 
Hy. S. L. Polak & Co. 

Solicitors for the Respondents:—Messrs, 
Douglas Grant & Dold. 


(4) 26 A 346; 1A LJ53; A W N 1904, 35, 





LAHORE HIGH COURT 
Full Bench 
Miscellaneous First Civil Appeal No. 712 
of 1933 
April 25, 1985 
Jat Lat, Skemp and Ranat Lat JJ. 
KANTI NARAIN 4ND oTHERS— 
DEORRE-HOLOERS— APPELLANTS 
versus 
MADAN GOPAL—JUDGMENT-DEBTOR 
— RESPONDENT 
Civil Procedure Code (Act V of 1908), ss. 38, 39, 


1935 
41, 0. XXI, r. 10—Transfer of decree to another 
Court for execution— Application to first Court to 
execute it or transfer it to another Court for execu- 
tion or to transfer itto same Court for execution— 
Whether valid when made before proceedings taken 
in other Court have been certified before first Court 
—Such application, tf a  step-in-aid—Limitation 
Act (IX of 19(8), Sch. I, Art, 182. 

Per Full Bench.—When a money decree has been 
transferred bythe Court which passed it for execu- 
tion toanother Court, an application to the first 
Court (a) to execute the decree, (b; totransfer it to 
another Court for execution and (c) to transfer it 
for execution to the same Court is a valid applica- 
tion, even if such an application is made before the 
proceedings taken in the other Court have first been 
reported and certified by that Court. Such an ap- 
plication is a step-in-aid of execution so as to save 
limitation provided by Art. 182, Sch. I, Limitation 
Act [p. 498, cols. 1 & 2] 

Per Skemp, J.—Once the decree is sent by the 
trial Court to another Court, it is no longer the 
duty of the former Court to execute the decree, 
the proper Court being the transferee Court. Con- 
sequently, an application made to the first Court to 
send the decree to the transferee Court where it 
had already been sent once and whence it had not 
been sent back, is not an application in accordance 
with law to the proper Court or a steg-in-aid of 
execution. {p. 499, cols. 1 & 2.] 

Mise. F.O. A. from an orderof the 
Senior Sub-Judge, Multan, dated January 
9, 1933. 


Order of Reference to a Full Bench 

Jai Lal, J—This appeal has been re- 
ferred toaDivision Bench by Rangi Lal, 
J, in view of the sharp conflict of 
judicia] opinion on the point of law involv- 
ed in it. The facts are that a money 
decree having been passed against the 
respondent by the Senior Subordinate 
Judge of Lahore, it was on the application 
of the decree-holder, transferred to the Court 
of the Senior Subordinate Judge, Multan, 
for execution. It appears that the judg- 
ment-debtor resided in Multan and the 
decree-holder wanted to have him arrested 
in execution of the decree. On ihe ap- 
plication of the decree-holder, to arrest 
the judgment-debtor, the Senior Subordi- 
nate Judge of Multan passed the following 
order on March 17, 1928: 

“The decree-holder is present. The judgment- 
debtor has not come so far. File to be consigned 
to the record room for the present, When the 


judgment-debtor comes execution may be taken 
out, otherwise, transfer certificate to be taken.” 


Apparently the meaning of the last 
sentence is that the decree-holder may 
makea fresh application for execution 
when the judgment-debtor is found within 
the jurisdiction of the Court at Multan, 
and ifthe decree-holder fails to apply 
for execution, then a report certifying the 
proceedings in the Multan Court must be 
sent to the Senior Subordinate Judge of 
Lahore. Nosubsequent application was 
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made for the execution of the decree in 
the Court of the Senior Subordinate Judge, 
Multan, in pursuance of the non-satisfac- 
tion certificate, but the decree-holder made 
an application to the Senior Subordinate 
Judge of Lahore praying thata fresh cer- 
tificate of non-satisfaction besentto the 
Senior Subordinate Judge of Multan. He 
apparentiy thought thatthe Court ofthe 
Senior Subordinate Judge, Multan, had 
certified to the Court of the Senior 
Subordinate Judge, Lahore, that nothing 
had been realized in the proceedings 
taken in that Court, in pursuance of the 
previous certificate of non-satisfaction. 
The Senior Subordinate Judge of Lahore, 
however, had not received any such report 
and without obtaining one he transferred 
the decree for execution to the Senior 
Subordinate Judge of Multan, Thereupon 
afresh application for execution of the 
decree against the judgment-debtor was 
made to the Senior Subordinate Judge, 
Multan. This application has been held by 
him to be barred by time on the ground that 
the Lahore Court was not competent to 
entertain the ‘application to transfer the 
decree to Multan again and the decree- 


. holder has presented an appeal against 


this order to this Court, 

The only question which requires de- 
cision is, whether the application, which 
was made to the Senior Subordinate Judge 
of Lahore, to transfer the decree for exe- 
cution tothe Senior Subordinate Judge, 
Multan, for the second time, can be deem- 
ed tobean application in accordance 
with Jaw madeto the proper Court to 
take some s'ep-in-aid of execution. On 
behalf of the judgment-debtor respondent, 
it is claimed thatthe application was not 
made tothe proper Court, because till the 
Multan Court had certified tothe Lahore 
Court thefact of non-satisfaction of the 
decree at Multan, the Senior Subordinate 
Judge, Lahore, was not competent to deal 
with the matter of granting a certificate of. 
non-satisfaction. 

It is clear that, on this point, there isa 
sharp conflict ofopinion inthe various 
Courts as appears from the referring 
order. The decision of their Lordships of 
the Privy Council in Maharajah of Bob-' 
billi v. Naresaraju Peda (1), has been 
recognized by all the Courts as the prin- 
cipal authority on the subject, and. has 


(1) 39 M 640; 36 Ind, Cas. 682; 43 I A 233;AIR 
1916 P O 16; 31 M L J 390; 18 Bom. L R 909; 14 
A L J1129; 20 ML T 472; 24 OL J478; 4L W 
538; 21 0 W N162; 1 PL W 26 (P O} 
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been cited in support of the divergent 
views taken on the subject. In that case 
the decree was transferred for execution to 
another Court by the Court which passed 
it and the former Court attached certain 
property belonging to the judgment-Jeb- 
tor, The decree-holder subsequently ap- 
plied for the sale of the property which had 
been attached, but this application was not 
made to the Court to which the decree had 
been transferred for execution and which 
had attached the property, but to the 
Court which had passed the decree. 
Their Lordships held thatthe application 
made to the Court which passed the decree 
to sell property attached by the other 
Court was not competent, and under the 
circumstances, the Court which passed the 
decree had no jurisdiction to sell the 
property. 

The observations of their Lordships of the 
Privy Council must be deemed to have 
been made with reference tothe peculiar 
facts of the case before them and cannot 
be held to be of universal application to 
cases in which the facts are different. 
The respondent’s Counsel relies on Rulia 
Ram v. Diwan Chand (2). The view taken 
in that case supports the judgment ofthe 
Court bélow and the contention of the 
respondent judgment-debtor. In that case 
a money decree passed by a Court at 
Lahore was transferred to the Court at 
Sargodha for execution, but was sent to 
the record room by that Court as it 
remained unsatisfied. The decree-holder 
then made a fresh application for execu- 
tion tothe Lahore Court, but at that 
time the decree had not been returned 
by Sargodha Court to Lahore Court with a 
certificate of non-satisfiaction. It was held 
that the fresh application made for exe- 
cutionto the Lahore Court was not an 
application madeto a competent Court, 
The learned Judges appear to have dis- 
tinguished the judgment of another 
Division Bench of this Court in Hari Lal 
Anant Ram v. Sherumal Chaina Mal 


. The respondent’s Counsel has conceded 
that (a)it is open to the Court which 
passed the decree to transfer the same 
partially for execution to another Court 
thus retaining the right to execute the 
rest of the decree; (b) when a decree has 
been transferred for execution to another 
Court, an application can be made to the 

(2) 16 Lah. £0; 152 Ind. Oas. 128; AI R 193! 


Lah, 728; 35 P L R751; 7 R L 246. . 
-(3) 89 Ind. Cas. 958; ATR 1926 Lah, 113, 
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Court which passed itto execute it or 
transfer it to another Court, but in that ` 
case the Court which passed the decree ‘ 
should first ask for a report from the’ 
Court to which the decree had heen 
transferred asto the proceedings taken : 
therein, and if necessary, to have the 
case re-transferred to its own Court and ` 
then either to execute the decree itself or - 
to transfer itto another Court, and (ce) 
the Court which passed the decree still 
retains jurisdiction to pass certain orders 
after its transfer, e,g., adjustment of 
the decree or recording of assignments. ` 
It is, however, contended that the Court - 
cannot entertain an application to transfer 
the decree for execution to the same Court _ 
to which it had previously sent it for 
execution till the proceedings in that’ 
Court have been certified to it, and thus 
the decree has been re-transferred toit. I 
am unable to see any reasonable ground . 
for distinguishing this last case from that 
mentioned before in which, according to, 
the learned Counsel, the Courtis competent . 
to entertain anapplication for execution 
or to transfer the decree for execution to: 
another Court. In the latter class of cases 
if it isthe duty of the Court to obtain. 
a report first from the Court, to which 
it has transferred the decree for execution,- 


then I do not see why the Court, 
should not similarly act when the 
application is made to it to send 


the decree again for execution to the 
Court to which ithad already been_ so 
sent. In fact in Hari Lal Anant Ram 
v. Sherumal Chaina Mal (8), the applica- 
tion was to transfer the decree to the 
same Qourt to which it had been sent 
before and had been made before a report 
had been received from that Court, and 
the Court, in pursuance of this application, 
had asked for a report from the trans- 
feree Court; but the decision of the 
learned Judges who held the Court which. 
passed the decree to be competent to 
entertain the application for transferring 
the decree was passed on different grounds.. 
If it is the duty of the Court to obtain: 
a report from the transferee Court and 
then to proceed with the application made . 
to it, then I do not understand why the 
decree-holder should suffer for what should. 
be held to be an omission by the Court. : 

In my opinion, in view of the conflict 
of decisions in the various Oourts and. 
the importance of the question involved, 
this is a case which should be decided 
by a Full Bench, I would accordingly 
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refer the following questions to a Full 
Bench : 


“1, When a money decree has been transferred 
by the Court which passed it for execution to an- 
other Oourt, is an application to the first Oourt 
(a) to execute the decree, (b) to transfer it to 
another Oourt for execution, and (c) to transfer it 
for execution to the same Court not a valid ap- 
plication, unless the proceedings taken in the other 
Court have first been reported and certified by 
that Court ?” 


: “2 Js such an application a step-in-aid of exe- 
cution so as tosave limitation provided by Article 
182 of the lst (sic) Schedule, Limitation Act?” 

_ The case will be placed before his 
‘Lordship the Chief Justice at an early 
date for constitution of a Full Bench. 

Skemp, J.—I agree that this case ought 
to be referred to a Full Bench. 
` Messrs. Ram Chand Manchanda and S. C. 
Manchanda, for the Appellants, 

Messrs. Mehr Chand Mahajan and J. R. 
Agnihotri, for the Respondent. 

Opinion of the Full Bench 

Jal Lal, J.—The following question has 
been referred to a Full Bench: 

“1, When a money decree has been transferred 
by the Oourt which passed it for execution to 
another Oourt, is an opplication to the first Court 
(a) to execute the decree, (b) to transfer it to another 
Court for execution and (c) to transfer it for exe- 
cution to the same Court, not a valid application 
unless the proceedings taken in the other Court 
have first been reported and certified by that Court ?” 
_ “2 Is such an application a step-in-aid of exe- 
Cution so as to save limitation provided by Art, 
182 of the Ist (sic) Schedule, Limitation Act ?" 


The reference arises under the following 
circumstances. A money decree was passed 
by the Senior Subordinate Judge of Lahore, 
in favour of Pandit Kanti Narain and 
others against Lala Madan Gopal and on 
the application of the decree-holderas was 
transferred for execution to the Senior 
Subordinate Judge of Multan. This course 
was adopted because it was alleged that 
the judgment-debtor was residing in 
Multan and the decree-holders were 
desirous of executing- the decree by his 
arrest. An application for the arrest of 
the judgment-debtor was then made to the 
Senior Subordinate Judge, Multan, and 
was granted and a warrant for the arrest 
of the judgment-debtor was issued. The 
latter, however, could not be found and the 
warrant was returned unserved. Conse- 
quently on March 17, 1928, the Senior 
Subordinate Judge of Multan passed the 
following order: 

“The decree-holder is present. The judgment- 
debtor has not come so far. File to be consigned 
to the record room for the present. When the 


judgment-debtor comes execution may be taken out; 
otherwise transfer certificate to be taken.” 


The last sentence. apparently means that 
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if the judgment-debtor does not return to 
Multan and is not consequently arrested, 
then a report certifying the proceedings 
taken in the Multan Court shall be sent 
to the Senior Subordinate Judge of Lahore. 
After this order no attempt was made by 
the decree-holder to execute the decree in 
the Court of the Senior Subordinate Judge- 
of Multan; but on January 8, 1931, they 
made a fresh application in the Court of 
the Senior Subordinate Judge of Lahore 
praying that certificates for non-satisfaction- 
of the decree be granted to them to enable 
them to execute it in Multan and in 
Amritsar and also that a warrant for the 
arrest of the judgment-debtor at Lahore 
be issued. . The Court granted this applica- 
tion by transferring the decree again to 
the Senior Subordinate Judge of 
Multan for execution, but apparently no. 
action was taken on the remaining two, 
prayers of the docree-holders, that is to. 
say, to execute the decree by arrest of the 
judgment-debtor in Lahore and to trans- 
fer the same for execution to Amritsar; 
the fact of these two prayers was dis- 
covered in this Court at the conclusion- 
of the arguments before us. The order 
transferring the decree again to Multan 
was, however, passed without first obtaining 
a certificate from the Senior Subordinate 
Judge, Multan, about the result of the 
proceedings in execution taken in that Court 
in pursuance of the certificate of non- 
salisfaction previously sent to that Court. 

After the decree had been trans- 
ferred to Multan for the second time 
the decree-holders made an applica- 
tion on June 10, 1932, for the exe- 
cution of the same against the judg- 
ment-debtor and on notice being served 
upon the judgment-debtor to show cause 
why it should not be executed against 
him, an objection was raised by him that 
the application of June 10, 1932, was 
barred by time, under Art. 182, Limita- 
tion Act. This objection having been 
upheld an appeal has been preferred by 
the decree-holders to this Court, but as it 
transpired at its hearing that there is a 
sharp conflict of opinion between the 
various High Courts on the question in- 
volved, it has been referred to a Full Bench 
for decision. 

Now, Art. 182 provides a period of three 
years for the execution of a decree of 
the nature with which we are concerned 
and this period begins to run, so far as 
it is relevant for the purposes of this case, 
from the date of the final order pagsed 
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on an application made in accordance 
with law to the proper Court for execu- 
tion or to take some steps in aid of exe- 
cution of the decree. The “proper Court” 
has been defined in this Article to mean 
‘the Court whose duty it is to execute 
the decree or order.” The questions which 
fall to be decided on this reference, there- 
fore, are whether the application made to 
the Senior Subordinate Judge of Lahore 
on January 8, 1931, to transfer the decree 
for execution to Multan and to Amritsar 
and to execute it at Lahore was an ap- 
plication made to the proper Court 
and whether it was an application made 
in accordance with law. There is no 
dispute that if this application be held 
to be an application of the above descrip- 
tion, then the application of the decree- 
holders to execute the decree in the Court 
of Senior Subordinate Judge of Multan, 
made on June 10, 1932, would be within 
time; otherwise it would be barred by time 
under Art. 182. 

Before discussing the case-law on the 
subject, it is necessary to refer to the statu- 
tory provisions contained in the Civil 
Procedure Code on thesubject. Section 38 
provides that a decree may be executed 
either by the Court which passed it or by 
the Court to which it was sent for exe- 
cution. Section 39 is that the Court which 
passed a decree may, on the application 
of the decree-holder, send it for execution 
to another Court. under circumstances 
specified in that section. Unders. 41 the 
Court to which a decree is sent for exe- 
cution must certify to the Court which 
passed it, the fact of such execution, or, 
where the former Court fails to execute 
the same the circumstances attending such 
failure. Section 42 confers the same powers 
in executing the decree on the Court to 
which it has been sent for execution as 
if the decree had been passed by itself. 
Order XXI, r. 10, Civil Procedure Code, 
provides that where the holder of a decree 
desires to execute it, he shall apply to 
the Court which passed the decree or to 
the officer (if any) appointed in this behalf, 
or if the decree has been sent under the 
provisions contained in the Code to another 
Court for execution, then~to such Court 
or to the proper officer thereof. 

The interpretation of these provisions of 
the Civil Procedure Code, has been the 
subject of considerable controversy between 
the several High Courts in this country 
and it appears that the leading authority 
on the subject has been considered: to -be a 
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judgment of their Lordships of the Privy 
Council in Maharaja of Bobbilli vy. 
Nerasaraju Peda (1). In that case the 
question no doubt related to the interpreta- 
tion of Art. 182, Limitation Act, but the 
facts were that a money decree had been 
passed by the District Judge of Vizaga- 
patam, and on the application of the decree- 
holder was transferred by him for execution 
to the Munsif of Parvatipur, who, on the 
application of the decree-hoider, attached 
immovable property of the judgment-debtor 
which was within the local limits of his 
jurisdiction, Subsequently on the applica- 
tion of the judgment-debtor the Munsif 
granted him two months’ time and dismissed 
the petition for execution. No further steps 
were taken to get the decree executed in 
his Court, but the decree-holder applied 
to the Munsif for a copy of the decree 
and was informed that no such copy was 
on the record as it appeared that “it 
was returned to the District Court with 
non-satisfaction certificate.” This, however, 
was subsequently discovered to be incorrect. 
The decree-holder then presented a petition 
in the Court of the District Judge of 
Vizagapatam stating that immovable pro- 
perty of the judgment-debtor had been 
attached by the Munsif of Parvatipur, and 
the decree had been re-transferred to the 
District Judge and praying that the pro- 
perty which had been attached by the 
Munsif be sold by the District Judge. 
Nothing was done on this application, but 
more than two years later another applica- 
tion for execution of the desree by sale 
of the same property was made to the Dis- 
trict Judge. The latter directed the Munsif 
of Pravatipur to report whether a copy of 
the decree had been re-transmitted to his 
Court by him whereupon the Munsif re- 
turned to him the copy of the decree 
which had originally been sent to him for 
execution. The District Judge dismissed 
this application on the ground that it had 
not been made tothe ‘‘proper Court” and 
that it was barred by time because the 
previous application also had not been made 
to the “proper Court,” 

Whenultimately the case was taken on 
appeal to the Judicial Committee of the 
Privy Council their Lordships held that 
the Court of the District Judge was not 
the proper Court to which the application 
to sell the immovable property which had 
been attached by the Court of the Munsitf 
should have been made and that the 
Court to which that application should have 
been made was the Court of the Munsif, 
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Parvatipur, as that was the Court whose 
duty it was to execute the decree so far 
as it could be executed by that Court. 
Now, it would be observed that the main 
ground, and probably, the only ground, on 
which the decision of their Lordships was 
based was that the District Judge had no 
jurisdiction to sell the property which 
had already been attached by the Mun- 
sif, Their Lordships did not direct- 
ly decide the question that the District 
Judge was not competent to execute the 
decree after he had transferred it for 
execution to the Munsif of Parvatipur, but 
some Courts have held that they did so. 

it is tobe observedthatin Saroda Prosad 
Mullick v. Luchmeeput Singh (4) at p. 540* 
their Lordships had already held that there 
was nothingin the provisions of the Civil 
Procedure Code to prevent a decree being 
transferred for execution tothree Courts 
concurrently. They had observed that: 

“The procedure is well adapted to allow of it and 
of its being done most beneficially for the creditor, 
and without prejudice to the debtor, Jiit were 
not so, the debtor might be able to get rid of his 

roperty before it could be attached. On the other 
Band, there is provision for the protection of the 
debtor for the issuing of the execution in more 
Zillahs than one is made subject to the control of 


the Judge who may refuse to do so, where he saw 
there was'a sufficient reason to the contrary.” 


I am unable to hold that their Lordships 
took a different view in the later case of 
the Maharajah of Bobbili. In Rangasami 
Shetti v. Sheshappa Majnappa (5), decided 
by a Division Bench of the Bombay High 
Court consisting of Sir Norman McLeod, 
O. J., and Shab, J., the decree was passed 
by the Munsif of Salem and was trans- 
ferred to the Subordinate Judge of Sirsi 
for execution. The latter Court returned 
the decree unexecuted to the Salem Court 
as no steps were taken in-it to execute it. 
The decree was again transferred for exe- 
cution by the Salem Court to the Sirsi 
Court and on an application for execution 
being made in the latter Court the judg- 
ment-debtor raised the objection that- it 
was barred by time. It appears that 
before the decree was transferred for the 
second time to the Sirsi Court, the decree- 
holder had made‘an application to the 
Salem Court praying for its being sent to 
the District Munsif of Sagaram for execution 
and the question on which the decision of 
the objection as to limitation depended 


wf? i4M IA. 529; 17 WR 269; 10BL R 
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was whether that application was made to 
the proper Court and was therefore a step 
in aid of execution; McLeod, C.J., relying 
upon Maharaja of Bobbilliv. Narasaraju 
Peda (1) held that there was no distinction 
between an application for execution of the 
decree by sale of immovable property and 
an application for the transfer of the 
decree to another Court and that therefore 
the application made tothe Salem Court to 
transfer the decree tothe Munsif at Sagaram 
before the decree had been returned by the 
Sirsi Court to the Salem Court after the 


‘first transfer thereof could not be a step- 


in-aid of execution. Shah, J., was, however, 
doubtful but concurred with the learned 
Chief Justice though “not without hesitation,” 
At the same time he did express the 
opinion that the Privy Council case showed 
that all the applications after the decrea 
is once transferred for execution to another 
Court in connection with its execution, 
must be made to that Court. This case 
is strongly relied upon by the respon- 
dent. 

The question came up again in the 
Bombay High Court before the same learned 
Judges in Shivlingappa Mallappa v. Shid- 
mallappa Nurandappa (6), and it was 
observed that certification under s. 41, 
Civil Procedurë Code is avery important 
step when a decree has once been transfer- 
red to another Court, for its consequence 
is that the latter Court ceases to have 
jurisdiction to execute the decree. The 
facts were that the decree was originally 
passed by the Ohikodi Court and wag 


` transferred for execution tothe Gokak Court, 
' The Gokak Court had not certified the 


result of execution to the Chikodi Court 
as required by s. 4], but it appears that 
certain payments were made after the 
transfer of the decree to the Gokak Court 
which were noted in the register of suits 
in the Chikodi Court. Some applications 
were made to the Gokak Court but were’ 
dismissed by that Court apparently on the 
ground that the certificate required <= by 
B. 4t had already been sent by that Conit 
ceased to have jurisdiction to execute tha 
decres unless a fresh certificate of nons 
satisfaction be produced from-the Ohikodi 


` Court. The decree-holder’s application to 


the Chikodi Court for a fresh certificate of 
non-satisfaction having been refused by 
that Court, on the ground that such a 
certificate had already been sent to the 
(6) 80Ind. Oas, 752; AIR 1924 Bom, $52; 26 Bom, 
L-R 345. ears eas a 
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Gokak Court and that that Court had not 


- certified the proceedings in it to the Chikodi 
. Court, an appeal was preferred to the High 
- Court and ihe question arose whether the 
applications which were originally made 
lo Gokak Court were made to the proper 
Court; it was answered in the afirmative 
on the ground that the Gokak Court was 
competent to execute the decree on the 
_ certificate of non-satisfaction which had 
been originally sent to it. The learned 
. Judges found that the view of the Gokak 
- Court that a certificate under s. 41 had 
. been sent by it to the Ohikodi Court was 
incorrect. It is no doubt true that they 
: also stated that after transferring the 
- decree for execution to another Court which 
had passed it, ceases to have jurisdiction 
- to execute it, but having regard to the 
- peculiar facts of the case this observation 
. must be held to be an obiter dictum, as 
the direct question for decision was whether 
- the Gokak Court had jurisdiction to execute 
the decree and not whether the Chikodi 
r: Court retained jurisdiction to execute it. 
_ In Fatechand Rampratap v. Jitmal 
. Rupchand (7), Madgaonkar, J., shared (he 
hesitation of Shah, J., as to the correctness 
_of the view taken by McLeod, C. J., in 
: Rangaswami Shetti v. Sheshappa Majnappa 
- (5) and interpreted Shivlingappa Mallappa 
, V. Shidmallappa Nurandappa (6) to be con- 
_ fined to the actual decision that the Court 
- to which execution was transferred retained 
- jurisdiction unlessit had certified the result 
- of execution under s. 41, Civil Procedure 
Code. The learned Judge, after a con- 
. sideration of the previous authorities in- 
cluding the two cases decided by the Privy 
_ Council already cited observed that if the 
. decreeing Court retains jurisdiction to make 
-a transfer to a second Court even while 
, the first transfer is pending, there is no 
: reason why, if the decree-holder desires to 
. proceed in execution by arrest in the 
, decresing Court itself, the mere fact that 
execution by attachment or sale of the 
property had been pending in another 
Court and the papers had not been re- 
turned, under s. 41, should deprive the 
. decreeing Court of its jurisdiction to order 
the arrest, if it is satisfied that the decree 
“has not been fully executed in the tran- 
sferee Court. This case fully covers the 
facts of the present case and I venture to 
say correctly states the law on the sub- 
ject. 
In Jnanendra Nath Ghosh ¥. Jogendra 
ae 53 B 844; 123 Ind. Cas. 507; A IR 1929 Bom. 
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` tion of the 


Patna High Court held that when a decree 
had been transferred for execution to another 
Court, then the Court which passed the 
decree is not competent to execute il, The 
judgment is a short one but the ratio 
decidend: is that a decree cannot be exe- 
cuted simultaneously in two Courts. The 
Court professed to follow the case of 
Maharaja of Bobilli v. Narasaraju Peda 
(1). In Latchman Pundeh v. Maddan Mohan 
Shye (9) the Court which passed the decree 
had ceased to have jurisdiction to execute 
it and it was held that an application for 
execution may be made either to that 
Court or the Oourt which would have 
jurisdiction to try the suit in which the 
decree had been passed at the time when 
the decree was sought to be executed. The 
case, therefore, is not material in the decision 
of the question referred to us: but it must 
be noted that on p. 519* of the report it 
ig observed that there is a distinction be- 
tween the jurisdiction of the Court to exe- 
cute the decree and the circumstances under 
which effective execution can be had. In 
Adhar Chandra Das v. Lal Mohan Das 
(10) it was held that from the mere fact 
that an application for execution is refused, 
it does not follow that the application is 
“not in accordance with law,” which words 
do not mean that the application must of 
necessity be a successful one. The question 
involved in that case was whether an 
application by a decree-holder for substitu- 
heirs of the judgment-deb- 
tor is a step-in-aid of execution, and was 
answered in the affirmative, and an opinion 
was expressed that: 

“The language of Art.179, Second Schedule of the 
Limitation Act ought not to be strained in favour 
ofa judgment-debtor who had not paid his just 
debts,” 

This case also is of no material assistance 
in this case. In Monorath Das v. 
Ambika Kanta Bose 1 Ind. Cas. 57 (11) it 
was held inter alia that when a decree of one 
Court has been transmitted to another 
Court for execution, the latter Court retains 
jurisdiction to execute it until execution has 
been withdrawn from it or until it has 
fully executed the decree and has certified 
to that effect to the Court which sent it or 
has executed it so far as that Court is able 
to do within its jurisdiction and certifies 

(8) 2 Pat, 247; T4 Ind. Cas. 608; A I R 1923 Pat, 
384; (1924) Pat. 362. ; 

(9) 6 O 513; 7 O L R 521. . 
(10} 24 O 778; 1 O W N 678. 
(11) 1 Ind. Oas. 57. ` 


* Paga of 6 Oj Ed] ” ; 


1935 
‘that fact to the Court which sends the 
decree. The remark -in the previously 
cited case that the language of Art.179 
ought not to be strained in favour ofa 
judgment-debtor who has not paid his just 
debts was cited with approval. This case 
is no authority for the converse proposi- 
tion that the Court which passed the decree 
_ceases to have jurisdiction to execute it 
¿after it has been sent for execution to 
another Court. It was also remarked in 
-this case that an application “not in 
. accordance with law” is one which invites 
. the Court to take an action which it is not 
‘competent under any circumstances to 
take or when in fact it invites the Court to 
grant a relief which the Court is not 
‘competent under any circumstances to 
grant. 

Sreenath Chakarvarti v. Priyanath Bando- 
padhayay (12) relates to a case under the 
Bengal Tenancy Act and though in some 
respects the provisions of that Actas to 
limitation are similar to those with which 
` we are concerned in this case, no question of a 
step-in-aid of execution appears to arise in 
‘proceedings under it. In that case a 
decree under the Bengal Tenancy Act 
“had been passed by the Munsif at 
Bhanga‘and that Court was subsequently 
„transferred to Gopalganj and made the 
second Court of the Munsif there. The 
decree-bolders applied for execution in the 
second Court of the Munsif at Gopalganj 
by attachment and gale of the judgment- 
debtors immovable property which was 
within the local limits of the Munsif, first 
‘Court Bhanga and which hed never been 
within the jurisdiction of the Munsif, second 
Court, Gopalganj. There was also a prayer 
for execution by attachment and sale of 
the judgment-debtor’s movables, The 
‘Munsif returned the application to the 
decree-holders who refiled it in the first 
Court of the Munsif at Bhanga. This 
application was subsequently dismissed 
as not maintainable. On -.appeal the 
District Judge directed the Munsif, second 
Court, Gopalganj, to send the decree for 
execution under O. XXI, rr. 5 and 6, Civil 
Procedure Code after taking an applica- 
tion from the decree-holders under s. 39 of 
_the Code, The decree-holders took proceed- 
ings accordingly and the (Gopalganj 
‘Court sent the decree for execution to the 
Munsif of the first Court, Bhanga. Before 
‘the latter Court an objection was taken 

(12) 58 0832; 132 Ind. Oas. 149; AIR 1931 Cal. 
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that the application was barred by time 
on the ground that the decree-holders 
could not claim that the first application 
for execution in the second Court of the 
Munsif at Gopalganj was an application 
made to a competent Court. This objec- 
tion was upheld by the execution Court 
but the view of that Court was not accepted 
as correct by the High Court on appeal. -7} 
This case has no bearing here, as in the 
first instance, no question of astep-in-aid of 
execution arose there: secondly, the objection 


_was as to the territorial jurisdiction of the 


Court on the ground that the subject- 
matter of the suit or of the application for 
execution was property which was situated 
entirely outside the local limits of its 
jurisdiction. But the case of Maharaja of 
Bobill v. Narasaraju Peda (1) was referred 
to and the Jearned Judges observed that 
it was held in that case that after a decree, 
has been sent by the Court which passed 
it for execution to some other Court and so 
long as it remains there, any further 
application for its execution must be made 


‘to the transferee Court and the transferor 


Court has no jurisdiction to entertain such 
an application, and 

“that, even after transfer the transferring Court 
retains jurisdiction over the execution though for 
certain specified purposes only,” 


At page 836* of the report Mukerji, J., 
drew a distinction between the questions 
whether a Court has jurisdiction to execute 
the decree and whether it has jurisdiction to 
entertain the application. 

The next case of the Oalcutta High Court 
is Jateendrakumar Das v. Mahendra- 
chandra Banikya (13). The learned Judges 
professing to follow Maharaja of Bobbili v. 
Narasaraju Peda (4) held that where a 
decree had been transferred for execution 
to another Court, the Court which passed 
itis not competent to execute it unless the 
result of execution has been communicated 
by the transferee Court and thereafter an 
application has been made to the Court 
which passed the decree to execute it. In 
that case the application had been made 
before the result had been communicated 
by the transferee Court to the Court which 
passed tae decree but the order for execu- 
tion was passed after the result had been 
received and it was held that the applica- 
tion made to the Court which passed the 
decree was not an application made to a 
competent Court. In spite of the fact that 

(13) 60 O 1176; 149 Ind. Cas. 17; AT R 1933 Oal- 
ae 37 C WN 1167;58O LJ 192;6 R O 
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in the Privy Council case the application 
‘was to sell property which was outside the 
territorial jurisdiction of the Court and 
which had been attached by the transferee 
Court, the learned Judges observed: 

“Jt is difficult to distinguish the case in any 

material respect from the decision in Maharaja of 
-Bobbilt's case (1) and we are compelled to come 
to tke conclusion that the decree is barred by limita- 
tion.” 
But with great respect I am unable, for 
Fehsons already stated, fto concur in the 
interpretation placed by the learned 
Judges on the Maharaja of Bobbili's case 
(1). In Govind v. Laxman (14) the Judicial 
Commissioner’s Court held that in view of 
the fact that in Saroda Prasad Mullick v. 
Luchmeeput Singh (4) their Lordships of 
the Privy Council have clearly held that a 
decree could be transmitted to three 
Courts concurrently for the purposes of 
execution, there is no reason why, if a Court 
can send a decree for execution to two 
Courts simultaneously, it cannot do so on 
different dates. The advisability of taking 
precautions to prevent excessive execution 
was indicated, but it was observed that: 

“Thereis nothing eitherin the judgment of their 
Lordships of the Privy Council in Maharaja of 
Bobbiliv. Narasaraju Peda (1), or in the Oivil Proce- 
dure Code to prevent certificates of non-satisfaction 
being sent to two different Courts either simultaneously 
or on different occasions. 

Ín K. K. Deb v; N. L Chowdhury (15) a 
Division Bench of the High Court at 
Rangoon held that the Oourt which passed 

- the decree retains control of the execution 
proceedings even after transfer of the decree 
to another Court, that there is nothing in 
the Civil Procedure Code to prohibit the 
sending of a decree for execution to two 
Courts at the same time and that the 
Court which passed the decree can, after 
sending the decree to one Court for execu- 
tion, have jurisdiction to send it to another 
Court for execution. With reference to 
the Maharaja of Bobbili’s case (1) the 
learned Judges observed that it did not go 
so far as to decide that when a decree has 
been transferred to another Court for 
execution, that Court alone has the power 
to execute it. In Sarasti Prasad v. People's 
Industrial Bank (16) a learned Judge of the 
Allahabad High Court held that where a 
decree has been transferred for execution 
to another Court, the Oourt, which passed 
it, is competent to execute the decree 


(14) 23 N LR 126; 10LIod Cas. 73; . ATR 1928 
29. 
Sby § R497; 104 Ind. Cas. 133; A I R1927 Rang. 
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concurrently. ` In Mohadum Beg Sahib v. 
M. J. Muhammad Meera Sahib (17) a 
Division Bench of the Madras” High Court 
held that where @ decree is’ transferred 
for execution to another Court, an applica- 
tion for transfer of the decree to a second 
Court can be validly made to the Court 
which passed it. The learned Judges 
accepted as correct the interpretation placed 
on the Maharaja of Bobbili’s case (1) by this 
Court in Hari Lal Anant Ram v. Sherumal 
Chaina Mal (3) and declined to follow the 
previous view of the Bombay High Court. 
The same view was taken by another Bench | 
of the Madras High Court in Subba Rao v. 
Levu Ankamma (18). In Hari Lal Anant 
Ram v. Sherumal Chaina Mal (8) the facts 
were different, but the following observations 
made by the learned Judges are pertinent to 
the point before us: 

“In Maharaja of Bobbili v. Narasaraju Peda (1), 
it was decided on the facts of that case that the 
parent Oourt could not order the sale of property 
which had been attached by the transferee Court, 
This was decided and nothing more. In Saroda 
Prasad Mullick v. Luchmeeput Singh (4), it was 
laid down that a decree might be executed con- 
currently in several Courts The fact that in 
s 42 the transferee Court is given the same powers 
in executing such decrees as vested from the 
startin the Court which passed the decree, does 
not,in our opinion, divest the parent Court of the 
jurisdiction which it alone enjoys of making an order 
of transfer,” 


In Hanuman Bakhsh v. Chunna Mal (19). 
T held sitting singly thatthe Court which 
has passed a decree iscompetent to execute 
it even after it has transferred it for execu- 
tion to another Court. In Rulia Ram v. 
Diwan Chand (2), a Division Bench of this 
Court, however, took the contrary view. In 
that case also thecase of Maharaja of 
Bobbili (1) was followed and interpreted 
as in the earlier case of the Bombay 
High Court. At the same time the 
learned Judges “entirely agreed” with 
the view taken in Hari Lal Anant Ram 
v. Sherumal Chaina Mal (38), so far as the 
question of transfer of execution proceed- 
ings is concerned. But, if I may remark 
with great respect, they omitted to notice 
the observation that Maharaja of Bobilli 
v. Naresaraju Peda (1), merely decided 
that the parent Court could not order the 
sale of property attached by the transferee 
Court and nothing more, 

The learned Counsel for the judgment- 
debtor conceded that the Court which 


(17) 110 Ind. Cas. 829; A I R 1928 Mad, 493. - 
` (18) 140 Ind. Cas. 591; A I R 1933 Mad. 110; 63 
ML J 78@; 36L W 750; Ind. Rul. (1933) Mad. 25. 
-< (19) 121 Ind, Cas. 68; AI R 1930 Lah. 199; Ind, 
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passed the decree is competent to grant 
a certificate of non-satisfaction to the 
decres-ħolder-to enable him to execute 
the decree in another Court even where 
it has already transferred it for execution 
to some other Court. He, however con- 
tended that the Court is not competent 
to execute the decree itself after it has 
transferred it for execution to another 
Court and that in any case it isnot com- 
petent to-entertain an application to re- 
transfer | it for execution to the same 
Court without first obtaining the result 
of execution from that Court. This ap- 
pears to be an illogical position to take 
up because if the Court is competent to 
authorise another Court to execute the 
decree, then there should be no good 
reason why it should not be competent to 
execute it itself, 

„There ig no stalutory provision pro- 
hibiting the execution of a decree in 
more than one Court simultaneously or 
preventing the Court which has passed 
the decree from executing it or from 
sending it for executing to another Court 
after it has already sent it to some other 
Court for execution, nor is there a provi- 


sion requiring the stay of one of the two- 


simultaneous execution proceedings such 
as is found in s. 10, Civil Procedure 
Code, with regard to more than one suit 
involving the same subject-matter. In 
order, therefore, to deprive the decree- 
holder of his undoubted right to take all 
possible legal steps to realise hia decree, 
a clear and binding authority must be 
shown to exist. Such an authority, it is 
claimed, exists in the dictum of their 
Lordships of the Privy Council in Maharaja 
of Bobilli v, Narasaraju Peda <1), but the 
decision in that case must be confined to 
its peculiar facts as was held by this 
Gourt in Hari Lal Anant Ram v. Sherumal 
Chaina Mal (3), and in view of the previous 
decision in Saroda Prosad Mullick v, 
Luchmeeput Singh (4), it cannot be held 


to be an authority in support of the 
judgment-debtor's contention in this 
case. 

On -the question of jurisdiction to 


entertain the application, there is no 
difference in principle when an applica- 
tion ia made to transfer the decree for 
execution to the same Court bo which it 


has previously been sent even when that. 


Court has not certified the result of 
execution under s. 41, Civil Procedure 
Code, and when it is made to send it to 
another Court. It may be that asa rule, 
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of precaution in both these cases the 
Court echould ordinarily first obtain a 
report under s. 4], but this does not affect 
jurisdiction or competency of the Court 
to entertain the application. There is a 
distinction between jurisdiction to execute 
the decree and jurisdiction to entertain 
an application to execute the decree as 
was recognised in Sreenath Chakarvartt v. 
Priyanaih Bandopadhayaya (12), and the 


distinction between the jurisdiction 
of the Court to execute a decree 
and the circumstances under which 


effective execution can be had is observed 
at p.519* in Latchman Pundeh v. Maddan 
Mohan Shye (9). As observed in Monorotk 
Das v. Ambika Kanta Bose, 12 Ind. Cas. 57 - 
(11), an application, not in accordance 
with law, is one which invites the Court - 
to take an action which it is not com- 
petent under any circumstances to take 
or when in fact it invites the Court to 
grant a relief which the Court is not: 
competent under any circumstances to: 
grant. According to these tests an ap- 
plication made to the Court which passed 3 
the decree to execute it or to transfer ' 
it for execution, even after the decree. 
has already been transferred to another 
Court for execution must be held to be 
an application made to the proper Court 
and to be in accordance with law asthe 
Court is competent to grant the applica- 
tion in any case after obtaining a report 
under s. 41 from the other Court and a- 
fortiori is competent to receive or to 
entertain the application. The application - 
does not cease to be in accordance with. 


‘Jaw merely because before acting upon 


it the Court ought to take some prelim- 
inary action, i.e. obtain a report under: 
s. 41, Civil Procedure Code, and it is 
not necessary that the decree-holder should ` 
expressly ask inthe application that this 
should be done. 

An instance of an analogous case is when 
the decree-holder applies for execution of. 
his decree more than one year after the 
decree or order on a previous application. 
for execution. In such a case under, 
O. XXI, r. 22, Civil Procedure Code, the, 
Court must ordinarily first give notice 
to’ the judgment-debtor before taking 


any effective step against the judg- 
ment-debtor, I am not aware that. 
the application for execution must 


contain a prayer to issue such a notice, 
moreover if the Court proceeds to attach 
the property of the judgment-debtor o: 
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otherwise to execute the decree against him 
without first serving him with a notice 
under O. XXJ, r. 22, Civil Procedure Code, 

still the application is one mude to a 
competent Court in accordance with law, 
though there is ample authority that all 
proceedings taken by the Court without 
issuing the notice are ordinarily illegal. 
The execution of the-decree concurrently in 
different Courts has. been held to be legal 
by the high authority of the Privy Coun- 
cil; Their Lordships have not held that 
the execution proceedings should be taken 
in all the different Courts by applications 
made simultaneously, and there is no 
valid reason for holding that the Court 
which passed the decree must not be one 
of such Courts. The only objection to 
transfer the decree to the same Court for 
the second time before the result of the 
previous application is certified by it could 
be on the score of futility of such an ap- 
plication, but this has no bearing on the 
question of jurisdiction. 

-Order XXI, r. 26 provides a safeguard 
against excessive execution or against 
conduct of the decree-holder which is 
calculated to harass the judgment-debtor. 
That rule empowers the transferee Court 
to stay execution proceedings if it considers 
this course necessary. The Court which 
passed the decree can similarly safeguard 
the interests of the judgment-debtor against 
excessive or oppressive execution by im- 
posing proper limitations as to the manner 


and scope of execution in the Courts to. 


which the decree is transferred for execu- 
tion. Judged therefore from this point of 
view’ the answer must be in favour of the 
decree-holder. Following the phraseology 
of the questions referred and the several 
judicial authorities, I have usd the words 
“transferred for execution” in many places 
ih. this judgment but it would be ob- 
served that in the relevant -section of the 
Civil Procedure Code, the expression used 
is “sent for execution.” No argument can 
therefore be based on the fact that a 
transfer of proceedings from one Court to 
another divests the former Court of all 
jurisdiction relating to such proceedings; 
further it would be observed that even the 
Courts which have decided this matter in 
favour of the judgment-debtors, have held 
that the Court which passed the decree 
retains jurisdiction for certain purposes 
after transfer thereof. 
. Uonsequently on principle and on weight 
of judicial authority I would hold that 
when @ money decree hag been transferred 
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by the Court which passed it for execution 
to another Court, an application to t2° 
first Court (a) to execute the decree, (b) tO 
transfer it to another Court for execution 
and (c) to transfer it for execution to the 
same Court isa valid application, even 1 
such an application is made before the 
proceedings taken in the other Court have 
first been reported and certified by that 
Court and (2) that such an application 
is a step-in-aid of execution so as to 
save limitation provided by Art. 182, Sch. I, 
(sic) Limitation Act. 

Counsel on both sides agree that as the 
whole case is before the Full Bench, the 
appeal itself may be decided here as this 
course ig convenient to both parties. I 
have already stated that there is ample. 
authority, and the Counsel for the judgment- 
debtor has conceded before us, that an ap- 
plication to transfer the decree to another 
Court for execution after the decree has 
been sent for execution to another Court 
previously is a valid application even if it 
is made before the proceedings taken in 
the other Court have been reported and 
certified by the Court, and it appears that, 
the application, which has been held to be, 
not a valid application by the learned 
Subordinate Judge, contained a prayer to 
transfer the decree for execution to Amrit- 
sar as well; on this ground alone this 
appeal must succeed. I am further of 
opinion that having regard to each of the 
prayers contained in that application it. 
must be held to bean application made 
in accordance with law and to the proper 


. Court and to amount to a step-in-aid of 


execution within the meaning of Art. 182. 

I would therefore accept this appeal and 
setting aside the order of the Senior Sub- 
ordinate Judge would hold that the ap- 
plication of the decree-holders to execute 
the decree in this case is within time and 
‘would send the case back to the Senior 
Subordinate Judge, Multan, with directions 
to proceed with the execution proceedings 
in accordance with law. As however the 
fact that in addition to the prayer to 
send the case for execution to Multan there 
were other prayers in the application, was 
brought to our notice by the appel- 
lants’ Counsel after the case was prac- 
tically finished before us, I would leave 
the parties to bear their own costs in 
this Court. 

Skemp, J.—The application made on 
January 8, 1931, to the Oourt of the 
Senior Subordinate Judge, Lahore, which 
is relied on to save limitation, sought 
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to proceed against the judgment-debtor 
by arresting him in Lahore and by 
means of atransfer certificate for Multan 
and Amritsar, It was considered in the 
Jower Court and in this Court as ifit 
were an application for transfer certifi- 
cate to Multan only, and the real facts 
were only brought to our notice at the 
conclusion of ths argument before the 
Full Bench. It was conceded by respon- 
dents’ Counsel during the argument, 
before he became aware that there was 
an application for transfer to Amritsar, 
that the Court at Lahore retained 
jurisdiction to transfer execution pro- 
ceedings to another Court even while 
the decree was under execution in 
Multan, This is also concluded by 
authority: see Sreenath Chakarvarti v. 
Priyanath Bandopadhaya (12), K.K. Deb 
v. N. L. Chowdhury (15), Sarasti Prasad 
y. People’s Industrial Bank (16), Mohadum 
Beg Sahib v. M. J. Mohammad Meera Sahib 
(17) and Hari Lal Anant Ram v., 
Sherumal Chaina Mal (3). This being so, 
l am of opinion that on this point alone 
the present application to execute the 
decree is within time and that any 
further discussion of the law is unneces- 
Bary. 


- This will dispose of question {b) re- 
ferred to the Full Bench, If any further 
discussion is desirable, then the answer 
to question (c) is in the negative. The 
application to the Lahore Court to trans- 
fer the case for execution to Multan 
where the proceedings had already been 
transferred once is not one which saves 


limitation. My reason: for this answer is 
to be found in O. XXI, r. 10, Civil 
Procedure Code: 

“Where the holder of a decree desires to 
execute it, he shall apply to the Court which 
passed the decree or to the officer (if any) 
appointed in this behalf, or if the decree has 


been sent under the provisions hsreinbefore 
contained to another Court then to such Oourt 
or to the proper officer thereof.” 

“ Under this rule the proper Court was 
the Multan Oourt and an application made 
to the Lahore Court tosend the decree to 
Multan, where it -had already been sent 
once and whence it had not been sent 
back, is nob an application in accordance 
with law to the proper Court or a step- 
jn-aid of execution. 
Court had sent the decree once to 
Multan it was no longer’ the duty of 
the Lahore Court to execute the decree. 
The -answer to question (a) is more’ 
difficult. No doubt’ the proper course 
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for the decree-holder was to apply in 
the Multan Court for a certificate under: 
s. 41, Civil Procedure Code, and then to 
apply in the Lahore Court for execution. 
In the arguments it was suggested that 
under s. 41, Civil Procedure Oode, it 
was the duty of the Multan Court to 
certify to the Lahore Court that it had 
failed to execute the decree sent to it 
for execution. This no doubt is so, but 
on March 17, 1928, the record had been 
sent to the record room, apparently with 
the consent of the decree-holder who was 
present, until the judgment-debtor should 
come to Multan District. Apparently it 
was the intention ‘both of the decree- 
holder and of the Gourt to execute the 
decree in Multan. In these circum- 
stances I do not see how the Multan Court 
could be expected to send a certificate 
to the Lahore Court until moved bythe 
decree-holder. "dba ents 

Nevertheless as far as the application 
to execute the decree in Lahore Court. 
is concerned I think that the applica- 
tion to execute the decree in Lahore 
may be regarded as an application. ` 
to the Court in Lahore to obtain the 
decree from Multan Court after certifica- 
tion in order to execute if -in Lahore. 
I do not adopt this explanation, - which 
ig generous to the decree-holder, without: 
hesitation, but as Jai Lal, J., has said, 
it ig anomalous that the original 
Gourt should retain jurisdiction to 
transfer to another Court and yet not 
to execute the decree itself. For these 
reasons, I would, but with some hesita- 
tion, answer question (a) in the afirmative.. 
In conclusion [ may say with respect 
that I think the law was correctly laid- 
down in Rulia Ram v. Diwan Chand (2) 
In that ruling Bhide, J., agreed with 
Hari Lal Anant Ramy. Sherumal Chaina 


Mal (3) and the two rulings can ba 
reconciled, I agree that parties. ought 
to bear their own costs In this 
Court. 


Rangi Lal, J.—I agree with Jai Lal, 


J. and have nothing to add. 
N. Reference answered, 
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: MADRAS HIGH COURT 

- Civil Appeals Nos. 232 and 233 of 1934 
(Civil Revision Petitions Nos. 553 and 
504 of 1934 Converted into appeals as 

i above numbered) 

: _ October 3, 1934 

Baasiey, O. J. ann Kina, J. . 

'Tas SPECIAL DEPUTY COLLECTOR 

or RAMNAD— APPELLANT 

: VETSUS 

Tus RAJAH or RAMNAD—ReEsponpent 
Land Acquisition Act (I of 1694), ss.31 and 32— 

Madras Impartible Estates Act (II of 1904), 8. 4— 

Acquisition of land forming part of Impartible Estate 

—Ss,31 and 32, whether apply—Zemindar, whether 


person incompetent to alienate—Duty of Court to 
invest compensation money. 


` The holder of an impartiblé estate governed by the 
provisions of the Madras Impartible Estates Act of 
1904 is a person incompetent to alienate the estate 
within the meaning of ss. 31 and 32 of the Land 
Acquisition Act and therefore, if land belonging to 
an estate . governed the Madras 
Impartible Estates Act is acquired under the Land 
Acquisition Act the amount of compensation should 
not be paid over to the holder but should be dealt 
with as provided: in s. 32. Mrinalini Dasi v. 
Abinah Chandra Dutt (l) referred to, Assistant 
Collector of Kaira v. Vithaldae (2), distinguished: 
Appeal against the orders of the District 
Court of Ramnad dated September 25, 
1931in O. P. Nos. 43 and 48 of 1931 
(originally presented to the High Court as 
C. R. P. Nos, 553 and 554 of 1934 but sub- 
sequently directed to be converted into 
appeals on payment of deficient court-fee) 


Order.—In these cases the compensa- 
tion amounts due in respect of lands 
acquired for public purposes were deposited 
in*the District Court, Ramnad, by the 
Land Acquisition Officer under s. 31 (2) 
of the Land Acquisition Act because 
according to him there was 
competent to alienate the lands, which 
formed part ofthe impartible estate known 


f 


as the Ramnad gzemindari. The 
question for decision by the District 
Court was whether in view of the 


provisions of s. 4 of the Madras Impartible 
Estates Act (II of 1904) the Rajah of 
Ramnad who is the proprietor of the 
impartible estate in question was com- 
petent to alienate the lands and this 
question was decided by the District Judge 
in the, affirmative. 

The Government Pleader has presented 
these two petitions for revision of the 
orders ofthe District Judge, as the 
guestion decided by the District Judge 
is one of general importance which has 
arisen and is likely to arise frequently 
and there have been contrary decisions 
given by different District Judges, and 
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it is ccnsidered necessary to have the 
law definitely laid down on the point by 
the High Court. There can be no doubt 
that the point is one of considerable 
general importance and it seems to me 
desirable that it should be decided by a 
Bench especially in view of the absence 
of any clear authority. Another question 
has elso been argued before me at some 
length viz.. whether these revision petitions 
are not competent because there isa 
right of appeal from the orders sought ` 
to be revised. This question also is cne 
of general importance and should in my 
opinion be decided by a Bench. 

The petitions are, therefore, referred to 
a Bench of two Judges, 

[These petitions which were subsequently 
converted into appeals coming on for 
hearing in pursuance of the above order 
of reference to a Bench and having stood 
over for consideration the Court delivered 


the following judgment. | 


Mr:k. Subba Rao, -for the Government 
Pleader, for the Appellant. i 
: Mr. A. C. Sampath Ayyangar, for the Res- 
pondent. , 

Judgment. —Certain land situated in two 
villages and belonging to the impartible est- 
ate of the Rajah of Ramnad was acquired 
under the Land Acquisition Act for the pur- 
pose of making aroad. The acquiring officer 
(the Special Deputy Collector of Ramnad) 
deposited the compensation money in 
Court under s. 31 of the Act. The District 
Judge, holding in effect that the money 
should not have been deposited ordered it 
to be paid tothe Rajah. These are revi- 
sion petitions filed by the Government 
against his order. : j 

A preliminary objection was raised on 
behalf of the Rajah that as the Land 
Acquisition Act provided in s. 54 for an 
appeal, no revision petition could be heard. 
Realising that this contention would 
involve a lengthy argument of only aca- 
demical interest, and realising the im- 
portance cf the point raised in the peti- 
tions, we converted the petitions into 
appeals and proceeded to hear them on 
their merits. 

The learned District Judge in a brief 
order has given two reasons for his decision; 
_ (1) that the very existence of acquisition 
proceedings which the Rajak could not 
resist isa necessity which would permit 
alienation under s. 4 of the Impartible 
Estates Act and (ii) that the Rajah is not 
a person who can come within the 
phrase ‘incompetent to alienate’ ins, 31 or 
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having no power to alienate under s. 32 
of the Act. No attempt has been made at 
the hearing before us to support the first 
of these reasons, nor is any serious re- 
liance placed upon the second. Even the 
learned District Judge himself refers to 
the Rajah’s powers of alienation being 
‘limited by legislation as a matter of 
public policy’. 

The learned Judges who decided the 
‘case reported in Mrinalini Dasi v. Abinah 
Chandra Dutt (1) say: 

“The legislature obviously intended to apply the 
section to cases of persons who have no power to 
alienate the property acquired as absolute owners” 
and with this view we are in entire 
agreement. In our opinion the Rajah can 
in no way be held to be absolute owner 
of his impartible estate and ss. 31 end 32 
of the Land Acquisition Act must prima 
facie apply to him. It is true that in 
Assistant Collector of Kairav. Vithaldas 
(2) a very subtle distinction is drawn between 
‘disability attaching to a person holding 
land’ and ‘disability attached to the land 
held’, but with respect we see no 
reason to follow this distinction. It seems 
to us obvious that if a person’ is entitled 
to land which by reason of some enact- 
ment he cannot alienate he is incompetent 
to alienate it. i 

The main argument of the learned 
Advocate for the Rajah is a soməwhat 
different one. The Rajah may perhaps 
be a persona incompetent to alienate the 
land, but if the whole of ss. 31 and 32 
is read it will be seen that the sections 
are unworkable if applied to his case, 
and can be applied only to cases in which 
the land acquired would eventually have 
come into the possession of an absolute 
owner, The provisions of s. 32 are these. 
Ifthe Court finds that the land acquired 
belonged toa person who had no power 
to alienate it, it shall order the money 
to be invested in the purchase of other 
lands to be held under the like title and 
conditions ‘of ownership. If such an 
immediate purchase cannot be made then 
the money must be invested and interest 
must be paid to the person who would 
have been entitled for the time being to 
the possession of the land and this must 
continue until either (1) land is purchased 
as contemplated above or (ii) any person 
becomes absolutely entitled to receive the 
money. 


Now there is no authority directly cover- 


(1) 14 OW.N.1024 at p. 1027; 6 Ind. Cas 508." - 
(2) 40 B. 254; 33 Ind, Oas. 464; 17 Bom, L, R. 1140. 
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ing the question before us but the authority 
which comes nearest to it is Assistant Cole 
lector of Kaira v. Vithaldas (2) to which 
incidental reference has already been made. 
In that case what was acquired 
was land, the alienation of which was 
prohibited by ‘the Bhagdari and Narvadari 
Act (Bom. Act Vof 1862). It was held that 
8. 32 prima facie applied to the case, - bub 
could not apply on closer examination 
because (1) no other lands could be 
parchased to be held under the like title 
and conditions of ownership, and (it) that 
there could never be any person more 
absolutely entitled to the land acquired 
or the compensation money than the owner 


of the land at the time of the -acquisition., 


No perpetual investment of money is 
contemplated by s. 32 and, therefore, s. 32 
cannot apply. z 

The ai Advocate. for the Rajah 
relies very strongly on the ruling, but 
clearly the crux of the whole matter.is 
whether inthe present case the purchase 
of land under s. 32 is or is not possible. 
If it is possible the last remaining reason 
for not applying the section disapppears. 
Now it is clear from s. 3 of the Bhagdari 
and Narvadari Aœ that the Act applies 


_ to shares in definite Bhagdari or Narvadari 


villages. If a few acres of land in one 
of these villages are acquired it willof 
course be impossible to purchase a similar 
small quantity of land elsewhere to-be 
held under the same conditions of owner- 
ship as there must be a limited number 
of villages and each village must be 
limited in area. But the estate of the 
Rajah of Ramnad is not geographically 
restricted in this way, and there is no 
reason why it ¢Gannot be added to by the 
purchase of land to compensate for the 
loss sustained by the acquisition. 

The result is then that Assistant Collector 
of Kaira v. Vithaldas (2) affords no real 
parallel to the present case, and that there 
isno reason why s. 32 should not be 
applied to it. In the ordinary sense of 
the words the Rajah was clearly incom- 
petent to alienate the lands acquired and 
itig in accordance with the policy of the 
Impertible Estates Act that the compensa- 
tion money should not be paid over to him 
but should be converted into other land 
to form part of the impartible estate which 
will not thus suffer from the acquisition. 
We hold, therefore, ae he appeal Deputy 

r was right in depositing the money 
E ae tr the District Judge 
should now proceed to deal with the deposit 
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under s. 32 and we allow these appeals with 
costs. One set. 
A Appeals allowed. 


—_ 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 90-52 of 1934 
March 26, 1935 
Mrppueton, J. O. AnD MIR AHMED, A. J.C. 
RAM OHAND DALI MAL— 
APPELLANT 


VeETSUS 
BADRI NATH AND OTHERS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XLI, 
rr. 4, 20—One joint decree-holder, if can appeal with- 
out joining others as appellants or respondents—Dis- 
cretion under r.20—When can be exercised—Appeal 
—Necessary party not impleaded — Appeal, if can 
proceed. . 

Order XLI, r. 4, Oivil Procedure Code, allows the 
Appellate Court to grant a relief even to a respon- 
dent who has not joined the appeal, but it does not 
go further and allow one of the joint decree-holders 

` to file an appeal of his own without either joining 
the other decree-holders with him as appellants or 
impleading them as respondents. 

- The Oourt cannot exercise the discretion under 
O, XLI,r.20, when the respondent has obtaineda 
valuable right which would be deprived by exercise 
of the discretion, Badri Narain v. E, I. Ry. Co. (1) 
referred to, 

An appeal cannot proceed in the absence of a neces- 
sary party.) fess 

0. A. from an order of the Additional 
Judge, Peshawar, dated November 1, 1933. 

Mr. Chela Ram, for the Appellant. 


Sardar Raja Singh, for the Respondents. 


Judgment.—The following pedigree 
table should be perused in order to under- 
stand this case. 


RAJKAUR 


eer. 


Dalli Mal = Musammat Nikra Mal 
Lachhmi 





Gokal Ohand, Ramchand, 
defendant defendant 
No. 4. No. 3. 


—— —__ 


| 
Sohanlal, 


Jowala Sahai Badrinath, 
defendant plaintiff. 
No 2, Ajudhianath, 
defendant 
No. 1, 
Badrinath obtaided a decree against 


Ajudhianath, Sohanlal, Ramchand -and 
Gokal Ohand for possession by partition 
of the immovable property described in 
the plaint on the ground that it belonged 
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to a co-parcenary consisting of the heir 
of Nikramal and Dalli Mal. Ramchand 
filed an appeal in the Court of the District 
Judge, Peshawar, against that order, 
impleading Badrinath plaintif and 
Ajudhianath and Sohanlal defendants. 
The appeal was dismissed. He has come 
up on further appeal to this Court and 
has similarly impleaded three out of the 
original defendants as respondents. He 
did not implead Gokal Chand in either 
Appellate Court, and a preliminary ob- 
jection arises that the omission of this 
party rendered the appeal a nullity. 
The allegation of Badrinath in the trial 
Court was that the property in suit be- 
longed to aco-parcenary and Gokal Chand 
was as much interested in that co-parce- 
nary as the other heirs of Dalli Mal. It 
follows therefore that he is a necessary 
party, and it is a patent proposition of law 
that in the absence of such party the 
appeal cannot proceed. 


The learned Counsel for the appellant 
has referred us to O. XLI,r. 4, Civil Pro- 
cedure Code, and claims that he can 
proceed with this appeal in a represent- 
ative capacity for the benefit of Gokal 
Ohand. We do not see any justification 
for this legal position. Order XLI, r. 4 
allows the Appellate Court to grant a 
relief even to a respondent who has not 
joined the appeal, but it does not go 
further and allow one of the joint decree- 
holders to file an appeal of his own 
without either joining the other decree- 
holders with him as appellants or im- 
pleading them as respondents. Again, 
the learned Counsel for the appellant has 
asked to use our discretion under O. XLI, 
r. 20, and to implead Gokal Chand asa 
party tothe appeal. We are certainly not 
prepared to do so. The fact that Gokal] 
Chand has not appealed and hasnot been 
made a respondent makes the decree of 
the lower Court res judicata against him. 
This means that the plaintiff-respondent 
has obtained a valuable. right and we 
would deprive him of that right by 
exercising our discretion. This would on 
no account be an exercise of judicial 
discretion. If any authority were needed 
in support of this view, we would refer to 
Badri Narain v. E. I. Ry. Co. (1), wherein 
the Patna High Court has held that in 
such circumstances the High Court should 
not use their discretion in favour of the 


gael 5 Pat. 755; 98 Ind. Cas. 1003; A IR 1997 Pat, 
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appellant. As a result the appeal cannot 
proceed and is dismissed with costs. 
N. Appeal dismissed. 


— 


MADRAS HIGH COURT 
Oivil Revision Petition No, 1549 of 1931 
October 31, 1934 
VENKATASUBBA Rao, J. 
KONDHO RAYAGARU—PETITIONER 


versus 
Tue DISTRICT COLLEOTOR or 
GANJAM— RESPONDENT 
Madras Local Boards Act (XIV of 1920), ss, 199, 
227—Surcharge Rules, rr. 4,5—Rule 5, whether ultra 
vires —Scope of r, 5 — ‘Surcharge’, ‘disallowance’, 
‘charge’ etc,, meanings of. 
- Rule Softhe ‘Surcharge Rules’ framed by the 
Local Government under e. 199 of the Madras Local 
Boards Act, 1920, is not inconsistent with e. 227 or 
any other provision of the said Act and isnot ultra 
vires the Local Government. The said rule does not 
abrogate any period of limitation for suits prescribed 
y 8. 227 but only provides a limit of time in regard 
to certificates granted under the special procedure laid 
down therein. Rule § ands.227 are also not co- 
extensive, D. Connell v, The Himalaya Bank Lid. 
(1) and Ramaswami v. Sreeramulu Chetty (2), referred 
to. 


The words ‘surcharge’, ‘disallowance’ and ‘charge’, 
z r, 5 have no special legal significations attached to 

em, 

[Meaning of the words discussed] 

Rey. P. under s. 115 of Act Vof 1908, 
and s. 107 of the Government of India Act, 
-praying the High Court to revise the 
order of the District Court of Ganjam dated 
. March 16, 1931 and passed in O. P. No. 54 
of 1929. 

Mr. C.S. Venkatachariar, for the Peti- 
tioner. 

The Government Pleader, for the Res- 
pondent. 

_ Judgment.—This case raises the question 
of, the validity of a surcharge certificate 
granted in pursuance of the rules made under 
the Madras Local Boards Act (Madras Act 
XIV of 1920). Section 120 of that Actiprovides 
for the appointment of auditors of the 
accounts of local funds. Section 199 

„enacts that the Local Government may 
make rules to carry out all or any of 
the purposes of the Act not inconsistent 
therewith and goes on to say, that in 

. particular and without prejudice to the 

-generality of the foregoing power, they 
shall have power to make rules "asa to 
the powers of auditors tc disallow and sur- 
charge items and as to the recovery of 
sums disallowed or surcharged”. 
(Clause O). Under the authority conferred 
by this section, the Local Government made 
certain rules, known shortly as surcharge 
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rules with which we are now concerned. 
Rule 3 says that the auditors appointed 
under s. 120 of the Act shall report to 
the Board (to quote only the relevant 
part) any loss of money caused by the 
neglect or misconduct of any person 
responsible for such less. Then r. 4 
follows, which provides that the President 
shall forthwith remedy the defect that has 
been pointed out by the auditor. Then, 
we come to the most important rule, which 
is r. õ. It must first be noted that this 
rule refers to a different auditor, different 
from the auditor, already referred to. The 
powers and duties of this auditor are not 
strictly confined to auditing, but as qudsi 
judicial functions are to be performed by 
him, the auditor referred to is one 
“empowered by the Local Government”. 
So much of that rule as is material may 
be quoted in full. i . 

Rule 5 (1) Any auditor empowered by 
the Local Government may disallow every 
item contrary to law and ‘surcharge ‘the 
Same on the person making or authorising 
the making of the illegal payments; and 
may charge against any person responsible 
therefor the amount of any deficiency or 
loss incurred by the negligence or mis- 
conduct of that person or of any sum 
which ought to have been but ‘is not 
brought to account by that person and 
shall, in every such case, certify the amount 
due from such person. i 

(2) The auditor shall state 
the reasons for his decision in respect -of 
-every disallowance, surcharge or charge 
and furnish by registered post a copy 
thereof to the person against whom it is 
made, 

In the. present case what happened was 
this. Some amounts of house tax collected 
by the bill collector had not been brought 
into account. This fact was pointed out 
in the audit reports both for 1924-1925 
and 1926-1927, Under r. 4 already men- 
tioned, the President ought tohave remedied 
the defect, but was not done, Thereupon 
the auditor empowered by the Local 


in writing 


- Government under r. 5i. e., the Examiner 


of Local Fund Accounts, issued a certificate 
dated June 12, 1929, charging the President 
of the Board with the amount of the loss 
on the ground that it was ineurred by 
by his negligence. Under r.6 any person 
aggrieved by the decision of the auditor 
has a right to apply to the princical 
Civil Oourt of original jurisdiction to sat 
aside or vary that decision. Tha President 
applied under that rule to thé District Judge 
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of Ganjam, who in part modified the 
auditor’s decision but as regards the 
major portion of the claim, confirmed it. 
In this Revision Petition the District Judge's 
order is attacked. 
It is first contended that r. 5 in question 
is ultra vires the Local Government. The 
argument is put thus: Section 227 of the 
Act provides for a suit for compensation 
against a member of the Local Board 
for any loss due to his neglect or mis- 
conduct, and cl. 2 of that section enacts 
“every such suit shall be commenced 
within three years after the date on which 
the cause of action arose’, It is argued 
that if the surcharge rules have the effect 
of abrogating this rule of limitation, 
they are ultra vires, being inconsistent 
.with s. 227 of the Act. Section 199 says 
that rules may be made “to carry out 
all or any of the purposes of the Act not 
‘Inconsistent therewith”. That the surcharge 
‘rules have the effect of carrying out the 
purposes of the Act, cannot be gainsaid. 
But the question is, Are these rules 
Inconsistent with the Act or any provision 
thereof? Section 227 provides merely 
-that the suits shall be commenced within 
three years, whereas the rules do not deal 
with suits at all. The machinery provided 
by them is altogether different, prescribing 
as they do a summary mode of recovery. 
.The laws of limitation, as has been said, 
arë creatures of statute. Underthe Common 
Law there was no limit of time prescribed 
for the enforcing of rights. What the 
section of the Act contemplates is the 
filing of a suit and it is for sucha suit 
that the limitation is prescribed; a rule 
that does not provide limit of time in 
regard to certificates granted under the 
„special procedure laid down is, in my 
opinion, not inconsistent with the 
section. 
I may point out in this connection that 
-it was held, that under the Indian Oom- 
panies Act of 1882 the special proceeding 
provided for by s. 214 was not subject to 
any rule of limitation. D. Connell v. The 
Himalaya Bank Lid. (1), see also Ram- 
aswamt V. Sreeramulu Chetty (2), But under 
- the present Companies Act, s. 235 expressly 
‘enacts that applications in respect of 
misfeasance or breach of trust or in the 
nature of suits, are governed by the provi- 
sions of the Indian Limitation Act. The 
Legislature may, if it chooses, enact a 
provision on the lines of s, 235 (3) of the 
(1) 18 A 12; A W N 1895, 136. 
(2)19M 149, - : 
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Indian Companies Act but the Courts 
cannot import a rule of limitation where 
the Legislature. has either by design or 
accident failed to prescribe a period. 

It may also be observed that s. 227 
and r. 5 are not co-extensive. The suits 
referred to in that section are against 
members of the Board only, but under 
the rule thə loss may be recovered even 
from an employee or servant. The con- 
tention, therefore, that the rules are ultra 
vires fails. 

There was some argument in regard to 
the words ‘surcharge’ ‘disallowance’ and 
‘charge’: But nothing material turns upon 
the use of those words. Rule 5 is modelled 
on s. 247, cl. 7 of the Public Health Act 
of 1875, with certain slight alterations 
that section has been reproduced. Cozens 
Hardy M. R. points out in Rex v. Roberts 
(3), that the word ‘surcharge’ is not used 
in the English Act just mentioned in its 
strict technical sense. The expression 
‘surcharge and falsify’ refers to the mode 
of taking accounts in Chancery; if any 
of the parties can show an omission for 
which credit ought to be given that is 
surcharge; if anything is inserted, that 
is wrong, he is at liberty to show it and 
that is falsification. (Wharton's Law 
Lexicon), 

But ‘surcharge’ is used in another sense 
as overcharge of what is just and right; 
a declaration by an auditor that a person 
is personally liable to refund a particular 
part of public money illegally expended 
by him (Ibid) According to Murray’s 
Oxford Dictionary, ‘surcharge’ means (1) 
the act of showing an omission in an 
account or a statement showing this; (2) 
a charge made by an auditor upon a 
public official in respect of an amount 
improperly paid by him. The first has 
to do with a wrong omission, the second 
with a wrong insertion and the two 
meanings are thus contradictory. It is, 
therefore, clear that the three words in 
question have no special legal significance 
attached to them. 

It is next argued that it has not been 
shown that the President has been 
negligent. I am not prepared tointerfere 
in revision with the lower Court's finding 
oe this point which is, a finding of 
act. 

In the result the Civil Revision Petition 
fails and is dismissed with costs. 

A, Petition dismissed, ` 
(3) (1908) 1 K B 407 at p, 418, 
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_MADRAS HIGH COURT 
Original Side Appeal No. 89 of 1933 
September 21, 1934 
Brastey, ©. J. anD Kine, J. 
P. RAJAGOPALA NAIDU—APPELLANT 
versus 
P. R. SESHAYYA NAIDU AND OTHERS 
— RESPONDENTS 

Hindu Law — Partition — Self-acquired property 
brought into hotehpot in partition between brothers— 
Whether such property inevitably becomes joint pro- 
perty as between acquirer and his own sons. 

Where at a partition between three Hindu brothers, 
A, B and C, one of them, A, brought his self-acquired 
-property into the partition to avoid all possible dis- 
putes in future from his brothers and their sons and 
took it back and again continued to enjoy it as his 
self-acquired property: 
> Held, that the act of A in bringing the property to 
the partition did not by itself inevitably convert his 
self-acquired property into joint family property 
s0 as to createa right in his own sons to claim a 
share jn the property in a partition between him and 
his sons, Theimportant pointto be considered in 
such cases is whether he treated the property after 
the partition as joint family property or his own self- 
acquisition, Alvandur Gramani v. Danakott Ammal 
(2), followed. Sudarsanam Maistri v. Narasimhulu 
Maistri (D, referred to. 


A. from the judgment of the Hon'ble 
Mr. Justice Ananthakrishna Ayyar, dated 
-September 13, 1933 and passedin the exer- 
cise of the Ordinary Original Civil Jurisdic- 
mo of the High Oourt in O. 8. No. 85 of 
1932. 


Judgment.—This appeal arises from a 
suit brought by ason (plaintiff No. 1) against 
his father (defendant No. 1) for partition. 
There are other parties of lesser importance, 
plaintiff No. 1's minor son (plaintiff No. 2} 
and minor sister (plaintiff No. 8) and 
various alienees from defendants No. 1 
(defendanis Nos. 2 to 5), but it will be 
convenient forthe purposes of this judg- 
ment to refer to the son and father as 
plaintiff and defendant simply. The 
plaintiff had obtainéd a decree from Anan- 
thakrishna Ayyar, J., and defendant ap- 
peals. The question at issue inthe appeal 
is whether the property in suit which, 
subject to the setting aside of alienations, 
is valued by the plaintiff at Rs, 9,000, is 
joint family property or the self-acquired 
-propeity of the defendant. ` 

It is common ground that the defend- 
ant did not succeed to any ancestral 
property, and that the first item of property 
which he acquired wasa house site in the 
name of his wife Rangammal in 1897-for 
which he paid Rs. 150. At that time de- 
fendant’s father was dead, and defendant 
was one of three brothers. Plaintiff was not 
yet born, In March 1898 the three brothers 
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executed 2 partition deed, as a result of 
which defendant retained this houre site 
after paying Rs. 50 each to his two bro- 
thers. Defendant very socn afterwards 
built a house upon this site which is now 
valued by plaintif at Rs. 6,600 and by 
prospering in his trade of cutting and 
polishing jewels acquired various other 
properties. Plaintiff was bornin 190] and 
was brought up defendant and Rangam- 
mal. Rangammal diedin December 1919 
shortly after plaintiff had become a major, 
and within a few months defendant mar- 
ried a second wife (as he says) or (as 
plaintiff says) brought a mistress into the 
house. The coming of this woman gave 
rise to anestrangement between the father 
and the son; and very soon the son, who 
was married in 1920, went and lived 
apart from his father. In 1921 plaintiff 
joined the Postal Department and is now 
permanently employed there. In 1932 
plaintiff brought this suit for partition, 
These are the undisputed facts of the case. 
Now the partition deed of 1898 isa docu- 
ment of very great importance, and upon 
its interpretation much will depend. The 
deed shows that it deals with two items of 
property. The first is the sale proceeds 
(Rs. 130) of a house-site which had been 
acquired in 1896 by one of the brothers 
in the. name of his wife, Rs. 43-5-4 of this 
money was paid to each of the three 
brothers. The second isthe house-site which 
defendant had purchased in the name of 
his wife. This, as already stated, was to 
-be retained by defendant on payment of 
Rs. 50 to each of his two brothers. The 
result of the partition, therefore, is to give 
an exact one-third share to each of the 
brothers although one of them contrikuted 
nothing to what wasto be divided. Hach 
of the two house-sites is described in the 
deed and as the self-acquired prorerty of 
the brother in the name of whose wife the 
sale deed stcod. The learned trial Judge 
in construing this deed dces not refer to 
this description of the properly in the 
deed as self-acquired, but holds that the 
property was acquired as joint family pro- 
perty by the three brothers, relying upon 
the presumption of Hindu Law formulated 
in para. 228 of the 7th Edition of Mayne’s 
famous text book. Butto apply this pre- 
sumption it is surely necessary to hold 
that the property must have been acquired 
by the joint labours of the members of the 
family (See Sudarsanam Maistri v. Nara- 
simhulu Maistri (1), and in this case we 
(1) 25 M. 149 at p. 156, i 
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have two assertions in the deed itself to 
negative any such fact, viz. (i) that each 
house-site is described as self-acquired 
property, and (ii) that the brother who 
acquired no property himself had been 
Jiving for five or six years separately from 
the other two. In the face of these recitals 
it was not argued here for the plaintiff 
that these properties were acquired as joint 
family properties —but it was argued in the 
“alternative that by this very act of parti- 
tion the defendant renounced his separate 
rights, to the house-site and converted it 
into joint family property by throwing it 
into the common stock. 

Now, defendant did, no doubt, in one 
sense and for one purpose throw his self- 
acquired property into the common stock, 
but the question is whether the more 
consent of the defendant to allow his 
brothers a share in his self-acquired pro- 
perty converts that property inevitably 
and for all purposes into joint family 
property, so that when he holds the 
‘site after the partition free from all 
possibility of dispute from his brothers, 
defendant must also hold.it barred from 
all possibility of disputing any claim which 
might be made by any future son of his. 
‘This does not seem to us logically to fol- 
low, andin 1927 it has been held by a 
Bench of this High Court [Alvandar 
Gramani v. Danakoti Ammal (2)] which was 
considering a ‘partition between brothers 
somewhat similar to this that 

“Where ata partition between brothers, one of 
them brought the self-acquired properties into the 
partition in order to silence any claim his bro- 
thera or their issue might thereafter make but 
took them out again and continued to enjcy them 
as his self-acquisitions, such a course of action, if 
unaccompanied by any other evidence of an intention 
to convert the property to ancestral, is insufficient 
to impress upon it the quality of family property.” 

Thus the partition deed in this case 
cannot inevitably convert this house-site 
into joint family property, and the question 
before usis this. How did the defendant 
treat this property after the partition, as 
joint family property oras his own self- 
acquisition ? Defendant's first action after 
the partition was to mortgage the site 
and the superstructure. This mortgage 
deed, which had naturally to be executed by 
both defendant and his wife, is Ex. V. 
dated July 25, 1898. The property is 
described in it as purchased in the wife’s 
name with defendant's self-acquired earn- 
ings. In January 1901, this mortgage is 
paid off and a fresh mortgage executed 


in favour of the Mylapore Fund (Ex. V-a). 
(2) 99 Ind, Cas. 775; A I R 1927 Mad, 383, 
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The mortgage deed which was executed 
by defendant and Rangammal does not 
specify the nature of the property, butin 
the application for the loan (Ex. VI) it is 
described by Rangammal as ‘self-acquisi- 
tion of my husband’ and defendant has also 
signed that application. Sofarthen, before 
plaintiff was born, defendant has consis- 
tently treated this property as his self- 
acquisition. The next mortgage, also in 
favour of.the Mylapore Fund is in 1904 
(Ex. V-b).98T his is executed by defendant, 
Rangammal and plaintiff with defendant 
as his guardian, but again in the appli- 
cation form the property is described as 
self-acquired. The next mortgage is in 
1912 in favour of a Marwari Smerchant. 
It is executed by defendant and his wife, 
plaintiff not being a party toit. The last 
mortgage (Hx. IV) is in 1916 in favour 
of the Mylapore Fund once more. Plaint- 
iff is again one of the executants with 
his father as his guardian, and in the ap- 
plication form, the property is described 
as ‘husband's property,’ 

Now, the learned trial Judge lays great 
stress on these two mortgages? (Exs. V-b 
and IV) as acknowledgment by the de- 
fendant that the plaintiff had a share in 
the property mortgaged, but an analysis 
of the whole of these transactions does not 
seem tous to bear out this conclusion. Never 
once is this property specifically acknow- 
ledged by the defendant to be joint family 
property. Whenever he and his wife des- . 
cribe it they call it self-acquired. In 1912 
when the mortgagee is not the Mylapore 
Fund but an individual merchant there 
is no kind of acknowledgment of plaint- 
ifs rights. The seeming inconsistency 
between the assertions in the application 
forms and the inclusion of plaintiff as a 
party to the two mortgages can, It seems 
to us, be explained only as defendant 
explains it, by the insistence of the Fund 
on taking no risks, and on having the 
morigages executed by every member of 
the family who could possibly lay any 
claim to the property. Ona consideration 
of all these mortgages we are of cpinion, 
that defendant has never swerved from his 
intention to consider the property in ques- 
tion as his own self-acquired property. 

It isfinally sought to support the learn- 
ed trial Judge’s judgment by a reference 
to the fact that defendant has admittedly 
failed to produce his accounts from the 
year 1920 onwards. It is argued from 
this that his accounts, if produced, would 
show that plaintiff had for some time 


1935 - 
been regularly handing over his salary to 
the defendant as his contribution to the 
family funds. The learned trial Judge is 
inclined to accept this inference, but does 
not believe that there was any such syste- 
matic contribulion for more than a very 
short period. In our view itis extremely 
doubtful whether there was any such con- 
tribution at all. In the first place plaintiff 
never called upon defendant, to produce 
those accounts. In the second place plaint- 
iff states that he did not begin to earn 
any salary until August 1921. The ap- 
pearance of defendant's second wife com- 
paratively early in 1920 andthe fact that 
plaintiff and defendant were corresponding 
in none too friendly terms in September 
1920 seem to us to suggest that by 
August 1921 plaintiff was definitely es- 
tranged from and living apart from 
defendant; and, therefore, it is highly 
improbable that he would have hand- 
ed over any of his salary to him. 
This is all the material evidence 
in the case with the exception of a few 
stray passages in defendant's correspon- 
dence in which the learned trial Judge 
refuses to rely, It satisfactorily establishes, 
in our view, the position that the house- 
site bought by the defendant in 1897 was 
originally and has remained ever since 
defendant's self-acquired property. And 
with this finding the appeal must be al- 
lowed, and it becomes unnecessary to con- 
sider whether defendant's later pro- 
sperity and acquisition of property 
was due wholly or in part to his posses- 
sion of the house-site and the money which 
he borrowed on its security. Nor is it 
necessary to give any definite finding on 
the mortgage executed by the defendant 
in favour of defendant No. 5 since the 
determination of the question becomes 
premature unless plaintiff's right to parti- 
tion is established. For the reasons which 
we have given, we hold that that right has 
not been established and that this appeal 
should be allowed and plaintiff's suit be 
dismissed with the costs of defendant No. 1 
throughout. 

A Appeal alowed. 
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RANGOON HIGH COURT 
First Civil Appeals Nos. 130 and 131 of 1934 
; March 14, 1935 
MosELY AND Doun« ey, JJ. 
V. E. R. M. N. R. M. FIRM ano OTAERS 
— APPELLANTS 
VETSUS 
P. N. L. L. CHETTYAR AND ANOTHER 
— RESPONDENTS ' 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 63—Suit under r. 63, before sale, that plaintiff has 
subsisting mortgage on property—Duty of Court to 
enquire into existence of mortgage—Court should 
not leave it to Bailiff to intimate to bidders about 
claim, 

Where after attachment the property is ordered 
to besold but a suit under O. XXI, r. 63, Givil 
Procedure Code, is filed before sale, for a declaration 
that the plaintiff has a subsisting and valid mortgage 
over the property and that it should be sold subject 
to his mortgage, the Court should enquire into the 
existence and genuineness of the mortgage set up and 
should not leave it to the Bailiff to make intimation: 
to the bidders that there was a claim that the 
mortgage existed. Maung Aung Myint v. Maung 
Tha Hmat (1) referred to. 


F. C.A. against the decree of the District 
Court, Insein, in O. A. Nos. 1 and 2 of 
1984, ` 

Mr. P. B. Sen, for the Appellants. 

Mr. P. N. Bhattacharyya, for the Res- 
pondents. 


Mosely, J.—We are dealing here with 
two appeals from orders of the District 
Court remanding two suits for trial to 
the Township Court, which had dismissed 
them on preliminary grounds. It is not 
clear why these appeals came before a 
Bench they being evidently second ap- 
peals. 

The plaintiff (Ist respondent), P. N. L. 
Letchumanan Chettyar, claimed to have 
an equitable mortgage to the amount of 
Rs. 10,000 on a portion of certain land 


measuring over 51 acres. This land 
was attached by the appellants in 
these two appeals, V. R. M. 


N. R. M. Chettyar Firm (Appeal No. 130 
of 1934), and S. A. A. Chettyar Firm 
(Appeal No. 131 of 1934). The execution 
case was in the District Court. The plaint- 
tif (lst respondent) filed applications 
under O. XXI, r. 58, asking that the 
property be either released from attachment 
or sold subject to his mortgage. In the 
case of the attachment by the creditor, 8. A. 
A. Chettyar, the Court passed an order 
that the claim was unnecessarily belated, 
and dismissed it without inquiry. In the 
case of the attachment made by V, E. 
R. M. N. R, M. Chettyar, the Court passed 
an order to the effect that the decree- 
holder's Advocate agreed to the Bailiff 
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informing the bidders that the applicant 
Was claiming a mortgage on a portion of 
the property attached, and that the Bailif 
would inform the bidders accordingly. In 
both cases the Court overlooked or violated 
the provisions of r. 58 which directs an 
inquiry and r. 62 which lays down that 
the Court may continue the attachment 
subject to the mortgage or charge. It 
was open to the mortgagee to apply 
against these orders, but this he did not 
do. The sale was held and the property 
realized a paltry sum of Rs. 45. The 
plaintiff (1st respondent) then filed two 
suits under O. XXI, r. 63 impleading the 
two attaching creditors for a declaration 
that his mortgage was a valid and subsist- 
ing one and that the property was sold 
subject to his mortgage. These suits were 
filed before the sale. 

After the sale the defendants filed 
written. statements. In suit No. 269 the 
V. E. R. M. N. R. M. Firm put the plaintiff 
to strict proof of the mortgage though, at 
the same time, they said that they had no 
further interest in the subject-matter of 
the suit, that the auction purchaser was a 
necessary party to the suit and that as far 
as they were concerned they should be 
discharged from the case. In suit No, 270 
the §. A.A. Firm in their written state- 
ment not only put the plaintif to proof of 
the mortgage, but said that it was a 
collusive one and had been set up ap- 
parently for the benefit of the judgment- 
debtor. It was also pleaded that this 
defendant had no further interest in the 
matter and should be discharged and the 
auction-purchaser added. The declaratory 
suits were filed in the Township Court as 
they related only toa portion of the prop- 
erty, some 9 acres, which were valued at 
Rs. 100 per acre. The Township Court 
held that it had no jurisdiction as the 
suits should be valued on the value of 
either the whole or a proportionate part of 
the mortgage debt which in any case would 
be beyond the jurisdiction of the Township 
Court. It was also held on obscure grounds 
which I need not go into that the suits 
were not maintainable. 


- In appeal the learned District Judge 
‘held that the suits should have been valued 
under s. 7, cl. (5), Court Fees Act. This 
appears to be mistaken, but in any case 
the market value of the land would be 
within the jurisdiction of the Township 
Court and there is nothing to show that it 
was undervalued. . As regards the question 
of the maintainability of the suits, they 
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were filed before the auction-sale. It is 
Clear that the District Court should have 
inquired into the existence and genuine- 
ness of the mortgage set up and should not 
have left it tothe Bailiff to make intima- 
tion to the bidders that there was a claim 
that the mortgage existed. See on this 
Maung Aung Myint v. Maung Tha Hmat 
(1). It is not denied that the property 
was not in effect at all sold subject tothe 
mortgage. There was a mere allegation 
that there was a claim on a mortgage. In 
both cases there was an order adverse to 
the plaintiff (1st respondent). In one case 
there was an order refusing to investigate 
his claim at all, and in the other ease 
what was given tohim was of no benefit 
whatever, and had he not filed the decla- 
ratory. suits which he did, the order in 
the claim petitions would have been con- 


‘elusive against him, vide Nawal Kishore 


v. Khiyaki Ram (2), and many other 
authorities to the same effect. The ap- 
pellants urge that the order in the claim 
petitions was one against them. It may 
or may not be. It was certainly one against 
the plaintiff (Ist respondent), and he had 
a right of suit. It is also argued that the 
appellants should have been struck off the 
proceedings in the Township Court and the | 
auction-purechaser added. It is said in 
reply that any finding against them would 
be binding on the plaintiff (1st respond- 
ent). Vide K. Y. Chattyar Firm v. Jamila 
Bibi (3). It may be that the auction- 
purchaser should not be added. He is cer- 
tainly the person most interested in con- 
testing the suits, bul that is no reason 
why the present appellants should have 
been struck off. They had made no ap- 
plication to the trial Court admitting the 
plaintiff's claim, and even if they had, 
judgment would have had to be given 
against them. Instead of that they chose 
to file these appeals, which must be dis- 
misged with costs. 

Dunkley, J.—I agree. 

N. Appeal dismissed. 

(1) 9 R 367; 13t Ind, Cas, 746; A I R 1931 Rang. 310; 
Ind. Rul, (1931) Rang. 314, j 

(2) 11 L 269; 120 Ind, Cas, 679; A I R 1929 Lah. 
865; 11 L L J452; Ind. Rul, (1930) Lah, 195, 

(3) 7 R 734; 121 Ind. Oas, 792; AI R 1920 Rang. 
13?; Ind, Rul. (1930) Rang. 120. 7 
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MADRAS HIGH COURT 
Civil Appeal No, 208 of 1930 
December 3, 1934 
PAKENHAM WALSH AND VARADACHARIAE, JJ. 
NARANATHATTA UTHE AMMA 
AND ANOTHER—APPELLANTS 
veTsUs 
MAVILA MANI AMMA 4ND OTHERS — 
Rm: PONDENTS 

Malabar Law — Partition deed—Condition that if 
any sharer dies, his properties shall devolve equally 
on the other sharers—Validity — Sharer's right to be- 
queath by will. 

A deed of partition between the members of a 
Malabar tarwad provided thatthe sharers shall enjoy 
the property belonging to their respective shares with 
absolute rights such as purchase, sale, etc, and that 
one sharer shall have no manner of right, interest or 
title in the property allotted to tke other sharers. 
There was also a subsequent clause to the following 
effect : “If while respective sharers are enjoying 
their property as they please in the manner aforesaid, 
‘any one sharer died and if any properties of the 
deceased sharer are left behind, such properties shall 
devolve in equal shares on the others, out of us, 
living at tho tıme.” One of the sharers made a will 
and the question arose, whether he had power to 
do so : 


Held, that the power of disposition defined in the 


deed included the power of disposition by will and 
the clause above mentioned was intended to operate 
only upon such propertiesas remained wholly undis- 
posed of whether inter vivos or by will. 

Held, also, that whatever difficulty there may{be in 
reconciling two such clauses in cases where aright is 
created in a person for the first time, clauses of 
this kind are common in partition arrangements in one 
form or other and are valid. Advocate-General v. 
Vithaldas (3), distinguished. Muthiraman Chettiar 
v. Ponnusamy Udayar (2), referred to. 

C. A. against the decree of the Court of 
the Subordinate Judge, South Kanara, dated 
August 13, 1929 in O. S. No. 17 of 1928. 

Mr. T. R. Venkatrama Sastri for Mr. P. 
Govinda Menon, forthe Appellants. 

Mr. B. Sitarama Rao, for the Respon- 
dents, 

Judgment.—The plaintiffs-appellants 
are two members of a Malabar tarwad who 
claim certain shares in properties which 
under a partition deed (Ex. A) fell to the 
share of one Kannan Nair. This partition 
was entered into on September 4, 1924 
between Kannan Nair, his brother Koman 
Nair, bis sister Kunhi Uthamma Amma and 
her son Krishnan Nair. The two latter 
are the present plaintiffs. Ex. A divided 
their tarwad properties into four shares, 
three of them being main shares, so to say, 
allotted to the two brothers and the sister 
and the fourth, a smaller share allotted 
to the nephew. The document contains 
various provisions giving very large powers 
of disposition to the sharers in respect of 
` the properties that fell to their respective 
shares and detailed provisions are made 
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for the various shares bearing in proportion 
to the respective shares certain liabilities 
which were, therefore, joint. Towards the 
end of the document there is a clause in the 
following terms: ee 

“If, while respective sharers are enjoying 
their property as they please in the manner aforesaid, 
any one sharer dies and if any properties of the 
deceased sharer are left behind, such properties 
shall devolve in equal shares on the others, out of us, 
living at the time.” 

Kannan Nair having got ashare under 
this document executed a will on September 
29, 1924 bequeathing these properties in 
favour of his wife and children who are 
defendants Nos. 1to6 in the present case. 
The 7th defendant is the other sharer 
Koman Nair. The plaintiffs’ contention is 
that under the terms of Fx. A, Kannan 
Nair had no power to dispose of his share 
by will and that on his death the property 
must be held to have devolved in three 
equal shares upon the plaintiffs and 7th 
defendant. The learned Subordinate Judge 
has declined to accept this construction of 
Ex. A. He has held that the power of 
disposition defined in Ex. A will include a 
power of disposition by will as well-and 
that the clause above quoted will operate 
only upon such properties as remain 
wholly undisposed of, whether inter vivos 
or by will. Hence this appeal by the 
plaintiffs. 

It is unnecessary to consider whether the 
clause will be inoperative in law or will be 
void on the ground that it amountsto a 
gift over of an estate already given away 
in absolute terms. Whatever the difficulty 
may beof reconciling two such clauses in 
cases where a right is created in a person 
for the first time, clauses of this kind are 
well known in partition arrangements in 
one form or another; compare Nirunjan 
Singh v. Prayag Singh (1) and Muthuraman 
Chettiar v. Ponnusamy Udayar (2). The 
before us has accordingly’ 
proceeded on the assumption that, ` the 
clause is not void inlaw and the conten- 
tions on both sides were directed tothe 
construction of the words of disposition 
contained inthe earlier portions of Ex. A. 
These words are that i 

“the respective persons shall enjoy the property 
belonging to their respective shares with absolute 
right, such as purchase, sale etc., and by effecting - 
improvements as they please, getting patias of the 
respective shares and paying tirwa to the Sircar, 
hereafter one sharer shall have no manner of right, 
interest, title or entry in the entire property allotted 
to the other sharer”, 

-(1) 8 O 138, i 

(2) 29M L J 214; 29 Ind, 


Oas, 549; (191 : 
405; 2 L W 533; 18 M L T 124 ANN 
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` -Itis difficult to conceive of stronger words 
by which the cessation of anything like a 
common tenure of these properties could be 
expressed or the absolute right of each 
Sharer in the property allotted to his share 
signified. Though Mr. Govinda Menon 
during the reply faintly suggested that 
these words will not authorise even a gift 
‘inter vivos, hissenior in opening the appeal 
was not prepared to go that length. It 
isnot reasonable to construe these words 
as relating only to transfer for considera- 
tion, The words ‘purchase and sale’ 
cannot in the context obviously be taken 
literally, because no kind of authorisation 
from one’s co-sharers is necessary to enable 
a co-sharer to make purchases for himself. 
These words are therefore really analogous 
to technical terms describing an absolute 
estate. In that view it is difficult to see 
any reason for differentiating between gifts 
inter vivos and dispositions by will. 
‘Whatever the position might have bee: in 
Malabar prior to 1898 wills have certainly 
been recognised there ever since 1898 and 
the Malabar Wills Act provides that a 
person shall have powers of testamentary 
disposition over properties which he is 
competent to dispose of by gift inter vivos. 
| The appellants’ learned Counsel relied on 
Advocate-General v. Vitaldoss (3); it no doubt 
Jends some support to this contention. It 
must, however, be remembered that that 
case related toa gift in favour of a widow 
accompanied -by a gift to her daughter 
and thereafter to certain charity. The 
widow executed a. will in favour of her 
daughter and the question arose whether 
the estate conferred upon the widow was 
pne which she was competent to dispose 
--of. by will. The learned Judges almost 
took it for granted that such powers of 
“disposition as were conferred upon her by 
her husband’s will only contemplated 
dispositions inter vivos. It is not clear 
whether the Jearned Judges intended to 
confine even her power of disposition, 
inter vivos to dispositions for value or 
were also prepared to recognise a power 
of disposition by way of gift. In the case 
of gifts by a Hindu in favour of his wife 
a limited’ estate is well known to the law 
and may fairly be assumed to have been 
contemplated by a testator but such 
Jimited estates are admittedly unknown to 
the Marumakathayam Law and unless the 
words of a particular document compel 
us to differentiate powers of testamentary 
disposition from powers of gift inter vivos, it 
(3) 22 Bom, L R 1005; 58 Ind, Cas, 996. 
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will not be legitimate to introduce any 
such limitation into that system of law. 
We do not, therefore, feel thatthe decision 
in Advocate-General v. Vitaldoss (3) referred 
to above is really analogous to the present 
case. We may mention in passing that 
in two of the cases decided by this Court, 
namely, Muthuraman - Chettiar v. 
Ponnuswami Udayar (2) and a recent 
judgment of one of us and Stone, J. in 


.A. S. No. 232 of 1929 the first impression 


ofthe learned Judges when dealing with 
similar words, was to hold that these words 
include a power of disposition by will as 
well, though the learned Judges left the 
question open in both those cases. 

It is not without significance that 
Kannan Nair executed a registered will 
within a month of Ex. A and, being a 
registered will, it must have been fairly 
known to the other parties to Ex. A. 
Though he lived for nearly four years 
thereafter, nobody challenged his power of 
execution of a will. It may also be pointed 
out that the effect of the clause on which 
the plaintiffs rely as also the succeeding 
clause relating to the share allotted to 
individual No. 2 devolving on No. 4is 
practically the same as that which would 
have happened under the ordinary law. 
This is a further indication that it is only 
in the ordinary course of devolution by 
way of inheritance that these provisions 
are made, possibly with a view to avoid 
any ambiguity as to -whether on such 
devolution the parties are to take the 
properties in separate shares per capita 
or jointly per stirpes. But that it was a 
case of devolution by inheritancé and not 
succession by survivorship is fairly obvious 
because the provision is that the persons 
living at the time shall take in equal shares. 
In this view itis all the more clear that it 
is only the properties undisposed of, 
whether inter vivos or by will, that will 
be covered by this clause. And the 
language employed, namely, ‘if any 
property should remain’ is more indicative 
of properties undisposed of even by will 
than properties as they were during the life- 
time of each sharer. The appeal, therefore, 
fails and is dismissed with costs. 

A. Appeal dismissed. 
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~ Pensions Act (XXIII of 1871), ss. 4, 11—Scope of — 
S.11, whether limited to cases of execution of simple 
money decree — Jurisdiction—Non-transferable pro- 
perty mortgaged— Court passing decree on foot of such 
mortgage, if can be said to have jurisdiction—Court 
cannot refuse to enquire, where its jurisdiction is 
challenged—Objection that sale was prohibited—Court’s 
duty to enquire—Estoppel —Mortgagor representing 
that he had power to mortgage—He cannot in mortgage 
suit contend that he had no power—Mortgagor, if also 
estopped from contending that property cannot be 
sold.in execution—Res judicata — Civil Procedure 
Code (Act V of 1909), s. 11—Applicability to execution 
proceedings—Ix parte decree against one defendant— 
' Finding recorded between decree-holder and another 
defendant is not res judicata between decree-holder 
and ex parte defendant. 

Section 4, Pensions Act is of wider scope than e. 11, 
Pensions Act inasmuch as the latter refers to pensiones, 
while the former refers not only to pensions but also 
to grantsof money or land revenue. Lakshmi Chand 
v. Madho Rao (1), relied on, [p. 512, col. 2.) 

Section 11, Pensions Act is wide enough to include 
cases where the property is tobesold in execution 
of a mortgage decree and cannot be limited to cases 
of simple money decrees. It draws no distinction 
between a case wherethe property is directed to be 
sold by a decree or is directed to besold in pursuance 
of'an attachment made by the order of a Oourt, [p. 
514, col. 2.] 
~ It cannot be held that a Oourt which passes a 
decree on foot of a mortgage, which relates to non- 
transferable property and is therefore invalid, has no 
jurisdiction to passit and the decree cannot be treated 
as a nullity. 

- Where the jurisdiction of a Court is challenged, 
if cannot refuse to enquire into questions on which 
its jurisdiction depends. [p. 514, col. 1.] 

>A Court is not bound to refuse to hear evidence 
Which is offered to show that the property is one the 
saleof which is prohibited bys. 11, Pensions Act. 
The Court must ascertain the truth of the allegation 
that it has no jurisdiction to sell the property which 
it is required to sell, [ibid] 

Where the mortgagor himself mortgaged the pro- 
perty, representing to the mortgagee that he had 
the power to mortgage and that the property was 
such that could be mortgaged, heis estopped from 
derogating from his own grant and from pleading that 
his representation, on which the mortgagee advanced 

he money, was incorrect. But it cannot be rightly 
said that he is likewise estopped from objecting to 
the Courtselling the property. Muhammad Muza- 
milullak Khan v, Mithu Lal (9) and Bishumbhar 
Dayal v, Parshadi Lal (10), relied on, [p, 515, col, 1] 


Ths general principles of the iaw ofres judicata 
oe applicable to execution proceedings. [p. 514, col. 


“The rule of res judicata, as contained in s8. 1), 
Civil Procedure Ocde, does not in terms apply, ex- 
cept where the plea is taken in a suit, Where the 


TAHIR HASAN v. CHANDER SEN (ALL.) 


5il 

a prellent had not contested the suit, and the decree 
against him was ex parte and his co-defendant had 
raised the question, but failed to establish her al- 
legation : 

Held, Per Niamat Ullah, J. (Rachhpal Singh, J , 
doubting), that apart from any bar which may exist 
as between the decree-holder and the appellant in 
consequence of the latternot having raised the 
question in thesuit, though he might or ought to 
have done so, the finding actually recorded between 
the decree-holder and another defendant could not be 
res judicata between the parties, [p. 514, col. 2; p 515, 
col, J.] 

Ex F. ©. A. froma decree of the Sub- 
Judge, Moradabad, dated August 26, 1933. 

Mr. A. M. Khwaja, for the Appellant. 

Mr. A. Dharam Das, for the Respon- 
dent. . f 
Niamat-Ullah, J.—This is an execution 
of decree appeal by Syed Tahir Hasan, who. 
objected in the Court below to the execution 
ofa decree obtained by the respondent, 
Lala Chander Sen, on foot of a mortgage- 
deed executed by the appellant's parents 
and the appellant himself, on March 21, 
1921, in respect of proprietary right in the 
right to hold revenue-free shares in a 
number of villages described in the mort-` 

gage-deed. 

The objector-appellant was a party to the 
suit in which the decree for sale of the- 
mortgaged property was passed. The 
father of the appellant had died before the. 
institution of that suit, which was brought 
against the other two executants, including: 
the appellant and certain subsequent 
transferees. The appellant did not enter 
appearance, and the proceedings were. 
ex parte against him. Hie mother however 
contested the suit. She pleaded that the 
property to which the mortgage related was- 
not transferable under the Pensions Act 
XXIII of 1871, nor had the Court any. 
jurisdiction, without the Collector's certifi-- 
cate, to entertain the suit. Subsequently 
the plaintiff obtained the requisite certifi- 
cate from the Collector and filed it. The 
written statement was amended, and it 
was pleaded that as the plaintiff (the 
mortgagee) was a stranger to the group of 
grantees, he could not maintain the suit’ 
in spite of the Collector’s certificate. The 
Court struck a number of issues, Nos. 2 and 
3 of which ran as follows: ce 


“(2) Whether the propertyin suit is not transfer- 
able under ss, 4,6,and 12, Pensions Act of 1871? 
(3) Whether the suit is cognizable by this Gourt. 
without the Collector's certificate?” 


. The Court decided both the issues in: 
favour of the plaintiffand decreed the suit, 
A final decree was passed in due course, and 
the decree-holder applied for its execution; 
The present appellant then objected tg 
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the sale of the property, inter alia, on the 
ground that under s.11, Pensions Act, the 
Oourt had no jurisdiction to sell the 

- property which was of the nature described 
in the aforesaid section. The objection was 
disallowed in a very summary order which 
betrays wa:t of appreciation onthe part 
of the lower Court as regards the nature 
of the objection and the questions thereby 
raised. The case was argued at consider- 
able length before us as ifthe entire con- 
troversy was of first iImpvession. The 
Pensions Act (Act XXIIT of 18/1) is 
describéd as “An Act to consolidate and 
amend the Jaw relating to pensions and 
grants by Government of -money or land 
Tevenue,” 

Section 4'debars a Civil Court from enter- 
taining any suit relating to: 

“pensions or grant of money or land revenue 
conferred or made by the British Government or any 
former Government.” i - 
‘ Section 6 however empowers such Court 
to entertain such suits if the Collector 
grants a certificate that the case may be 
tried, As already stated, the mortgagee 
had obtained the certificate of the Collector, 
and assuming the suit for enforcement of 
the mortgage was a suit relating to any 
pension, etc., as alleged by the contesting 
defendant, the jurisdiction of the Court to 
entertain and try it was saved by the 
Collector's certificate. No question can 
now arise in respect of the Court's jurisdic- 
tion: so far as - it -was effected by 8. 4, 
Pensions Act. The contesting defendant 
had alsə pleaded that the property 
covered by the mortgage-deed> was not 
transferable in view of the provisions of 
8.12, which cannot be understood without 
reference tos.11. Both the sections may 

` -therefore be conveniently quoted in full; 

‘run 4 S: f 
T ee or continued on political 
considerations, or on account of past services or 
present infirmities or as a compassionate allowance 
and no -money due or to become due on account of 
any such pension or allowance, shall be liable to 
seizure, attachment or sequestration by process of 

"any Court io British India, at the instance ofa 
creditor, for any demand against the pensioner, or 
in satisfaction ofa decree or order of any such Court. 

` (12) All assignments, agreements, orders, sales and 
securities of every kind made by the person entitled 
to any pension, pay or allowance mentioned in s. 1], 
in respect of any money not payable at or before the 

` making thereof, on account of any such pension, 
pay or allowance, or for giving or assigning any 
future interest thereunder, are null and void. , 

As was pointed out by a Bench of this 
Court in Lakshmi Chand v. Madho Rao (1), 


; (1) 180 Ind. Oas. 801; A I R 1930 All, 681; 52 A 
6 88; (1930) AL J 1826. bee 


AHIR HAAN. v. CHANDER SEN (ALL) 


i57 10 


s, 4 is of wider scope than s. 11 inasmuch 
as the latter refers to pensions, while the 
former refers not: only to pensions but also 
to grantsof money or land revenue. One 
of the contentions put forward on behalf of 
the respondent is that the decision in the 
suit itself is a bartio the appellant’s objec- 
tion being heard so far as it involves the’ 
question whether the property covered by 
the mortgage-deed isa pension within the 
meaning of s.11. It should be observed, 
that s. 11 had not been pleaded'in the suit, 
nor could it be pleaded at that stage. 
That section forbids sale of a pension in 
satisfaction of a decree or order of any 
Court. That stage arrived after the decree’ 
was passed. The question which could’ 
arise in the suit itself and was raised had 
reference tothe powersof the mortgagor to: 
make the mortgage as to which provision is: 
made ins, 12, which declares: : 

“all assignments, agreements, sales and securities 


of every kind made by the persons entitled: to any. 
pension .... null and void.” i 
Itis contended on behalf of the respondent, 
that the operation of 5,12 depends entirely: 
upon a consideration which is also a pre- 
requisite of the application of s, 11, namely, 
that the property which the Court is called. 
upon to sell is “pension” within the meaning: 
of s. 11. Unless the property in question is 
a pension, neither s. 11 nor s. 12, can have 
any -application. It may, therefore, be. 
contended for the. respondent that, as the 
plea of the contesting defendant based on: 
8.12 was rejected in the suit itself, it 
cannot be considered in execution proceed- 
ings, though the objector invokes the aid: 
of s.11, and not of s, 12. For a proper 
consideration of this part of the case, itis 
necessary to quote the finding of the Court 
on issue No. 2, which bore on the point. I¢ 
is as follows: ; 
“There is no evidence to show that the revenue of 
any ofthe villages in question was assigned by any | 
of the former rulers to any of the predecessors _ 
of the defendant. It appears that these villages 
were released by the Government as revenue-free 
holdings between 1840 and 1842, There is nothing 
to show that these “muafi rights amount to a 
pension within the meaning of the Pensions Act. 
‘The villages in question were,it is stated by the 
defendant in her written statement, received by 
transfer from Muhammad Nagi. I find that they are 
not un-transferable and decide the issue inthe nega» 
tive.” 
. Ths line of argument adopted in this 
Court on behalf of the objector-appellant 
is that the Court had no jurisdiction to pass 
the decree for-sale of the property which 
the law declares to be non-transferable, 
that it is always open to a party to establish 
` þy evidence that a certain decree is nulh 
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and void for want . of jurisdiction in the 


Court passing it, thats. 11, Oivil Procedure 


Code does not interms apply and that the 
general principles of the rule of res judicata 


did not preclude the appellant from raising _ 


a question which was not actually decided 
between the decree holder and_ himself, and 
that in any view the Court should refrain 
from doing what the law forbids. 

I dd-not think that in the circumstances 
„of this case it can be held that the decree 
sought to be executed was passed by a 
. Court which had no jurisdiction to pass it, 
The suit, in which the decree was passed, 
was brought on foot of a mortgage under 
O. XXXIV, x. 4, Civil Procedure Code. 
Such a suit is cognizable by a Civil Court; 
and it cannot be denied that the Court 
could passa decree on foot of a mortgage 
which was not proved before it to be invalid. 
The real question in controversy in the suit 
was whether the mortgage sought to be 
enforced was valid. One of the defendants 
to that suit (not the present appellant) had 
impugned the mortgage as invalid on the 
ground that it related to property which 
was declared to be non-transferable by 
s. 12, Pensions Act (XXIII of 1871). 
The validity ofthe mortgage depended on 
proof of the fact whether the property was 
of the description given in the aforesaid 
section, The Court having held on evidence 
that the property had not been proved to be 
of that description, the 
mortgage was affirmed and a decree could 
be passed. There is nothing in these 
circumstances which affects the jurisdiction 
of the Court passing the decree, - It cannot 
be said that a Court which passes a decree 
on foot of a mortgage, which relates to non- 
transferable property and is therefore 
invalid had no jurisdiction to pass it. 
Arriving at an erroneous decision on a 
question of fact or law and acting without 
jurisdiction are two different matters. If 
the Court held erroneously that the properly 
covered by the mortgage was not non- 
transferable, the utmost that can be eaid is 
that it acted on a wrong assumption in 
passing a decree. I am therefore of opinion 
that the decree in question in this case 
cannot be treated as a uullity for want of 
jurisdiction in the Court passing it. 

In view of what I have held above, it 
is not necessary for me to decide 
the general question whether it is open 
to a party to establish by evidence 
that the decree sought to be executed, 
is null and void for want of jurisdiction 
in the Ọourt passing it. The question has 
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"been recently considered at considerable 


length by a Full Bench of this Oourt in 
Cantonment Board v. Kishan Lal (2). The 
learned Chief Justice, who delivered the 
leading judgment in the case, has expressed 
-@ very cautious opinion and confined 
himself strictly to the facts of the case 
before him. Mukerji, J., is inclined to 
subscribe to the general rule that the 
Court executing the decree cannot, in any 
case, go behind the decree. The third 
learned Judge, who wasa member of the 
Full Bench, agreed with the conclusion 
arrived at by his colleagues and did not 
express any opinion on that general ques- 
tion. In my opinion that case -is no 
authority for the broad proposition that 
in no circumstances can a Court executing 
the decree go behind it. 
To my mind the question which we 
are called upon to decide is not whether 
the Court passing the decree had juris- ' 
diction to pass it; but whether the Court 
executing the decree can sell the property. 
It may be contended that, in so faras t 
decree of a competent Court directs the 
sale of a certain property therein specified, 
the Court executing the decree must sell 
it and not listen to objections to its own ` 
power in that behalf. This contention 
cannot be allowed to prevail in view of 
the pronouncement of a Full Bench of 
this Court in Katwariv. Sita Ram Tewari 
‘3:. In that case a decree for sale was 
passed on foot of a mortgage, and an 
objection was takenin the Oourt execut- 
ing the decree that the property to which - 
the mortgage related was an occupancy - 
tenure which the Court was prohibited . 
by law from selling. The Full Bench 
held that the Court executing the decree 
was not competent to sell the -occupancy 
tenure. The learned Judge observed as 


follows :° 


“No doubt it was not open to the judgment- 


debtor to contest the validity of the decree which - 


was passed against him; but it was open to him 


to say to the Oourt that as the law contains a - 


mandatory provision which precludes a Oourt” 
executing the decree from selling an occupancy 
holding, the Court was bound to` carry ont the 


provisions of the law and not to act in violation _ . 


of those provisions.” 
It seems to me 
precisely the same in the present case, 
except in- one respect. which - I shall 
presently- discuss. It may- not be open 


(2) 149 Ind. Cas, 836;A I R 1934 Al 609; 6 RA - 
933; (1931) A L J 409; 18 R D 275; LR 15 A 326 Rev; 


3A W R721 (FB). j 
(3) 63 Ind. Gas. 264; AI R'1921 AIL 118; 43 A 


547; 19 A L J 413; 3 U P L R (A) 99. : 


that the position is’ 
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to the appellant to atiack the validity of 
the decree. Indeed, I have held that the 
decree is a perfectly valid document sgo 
far as it goes; but it is certainly open to 
him to satisfy the Court executing the 
decree that, though it is called upon by 
the decree to sell the property, the law 
forbids it, and that if the sale takes place 
at the instance of the Court, it will be 
in violation of an express provision of law, 
namely, s. 11, Pensions Act (XXIII -of 
1871), which declares that a certain kind 
of property shall not be sold “in satisfac- 
tion” of a decree or order of any 
such Oourt. The section is wide enough 
to include cases where the property is to 
be sold in execution of a mortgage decree 
and cannot be limited to- cases of simple 
money decrees. It draws no distinction 
between a case where the property is 
directed to be sold by a decree or is 
directed to be sold in pursuance of an 
attachment made by the order of a Court. 
As wae observed in Katwari v. Sita Ram 
Tewari (3), already referred to, by Banerji, 


J., who delivered the judgment of the 
Court : 


_‘‘Section 20, cl, (2), Agra Tenancy Act, dis- 
tinctly prohibits a Court from transferring an 
occupancy holding in execution of a decree, lt 
seems to me to be immaterial whether the decree 
ordered sale or whether it was a simple money 
decree. What the decree-holder is now seeking 18 
to sell an occupancy holding in execution ot his 
decree. This is prohibited by the provisions of 
8. 20, and the Court executing the decree is bound 


to carry out the mandatory provision of the 
section,” 


In the latest Full Bench case Canton- 
ment Board v. Kishan Lal (2), the learned 
Chief Justice, after referring to that case, 
expressed the following opinion : 

“That the ratio decidendi of the Full Bench 
case was that where there is some statutory enact- 
ment which prohibits the sale of some 
Property, then it is the duty of the executing 
Vourt to refuse to sell it, even though a decree 
has been passed by another Court. When an 
execution Uourt refuses to execute it, it is not 
really holding that the decree was passed without 
jurisdiction or is not really setting aside the 
decree, but is merely staying its hand from pro- 
ceeding further, because it is itself prohibited by 
jaw from selling the property. There may accord- 
ingly be cases where the decree is incapable of 
execution or is void and a nullity, in such a way 
as to make it impossible for the executing Court 
to execute it or there may be cases where there 
are certain statutory provisions which prevent the 
executing Court from proceeding to sell certain 
property, for instance, where the sale of certain 
land is prohoibited and not necessarily their attach- 
ment'and order for sale. In such cases, it 
may be possible for the Court in one sense to go 
behind the decree and not to execute it; but in 
reality the Oourt is merely staying its own hand 
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and not enquiring into the jurisdiction of the Court 
which passed the deeree“ f 

I find myself in entire agreement with 
the views expressed in these. passages, 
which do not in any way callin question 
the correctness of the decision in Katwart 
v. Sita Ram Tewari (3). Mukerji, J., hes 
expressed some vague doubt about the 
soundness of the view taken in that case, 
for he says: i 

“With all respect, I have some doubt in my 
mind as to the correctness of this decision; but 
it is not really necessary to doubt the correctness. 
Even if it be a correct decisien, the learned Judge 
who delivered the judgment and the two learned 
Judges who agree with the judgment expressly 
held that an executing Court could not go behind 
the decree, The reason for non-execution of the 
decreé in its terms was not existent within the 
decree or was not existent in the want of juris- 
diction on the part of the Court passing the decree, 


but resided in a rule of law which stood apart from 
the decree.” 


Even this reasoning is applicable to 
the circumstances of this case. It was 
not disputed in Katwari v, Sita Ram 
Tewari (8) that the property to be sold 
was aD occupancy tenure; whereas in the 
present case the fact that the property 
1s of the description mentioned in s. 11, 
Pensions Act, is in controversy. The 
question is whether a Court is bound to 
refuse to hear evidence which is offered 
to show that the property is one, the-sale 
of which is prohibited by s. 11, Pensions 
Act. In my opinion the Court must 
ascertain the truth of the allegation that 
it has no jurisdiction to sell the property 
which it is required to sell. The only 
bar that can be suggested is that of 
res judicata arising from the finding of 
the Court in the suit that it was not 
shown by the contesting defendant that 
the property is non-transferable. Where 
the jurisdiction of a Court is challenged, 
it Gannot refuse to enquire into questions 
on which its jurisdiction depends. The 
tule of res judicata, us contained in 
B, 11, Civil Procedure Code, does not in 
terms apply, except where the plea is 
taken in a suit. The general principles 
of the law of resjudicata are, however, 
applicable to execution proceedings. The 
appellant had not contested the suit, and 
the decree against bim was ex parte. 
His co-defendant had raised the question, 
but failed to establish her allegation. 
Apart from any bar which may exist as 
between the decree-holder and the appel- 
lant in consequence of the latter not 
having raised the question in the suit, 
though he might or ought to have done 
so, the finding actually recorded between 
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he decree-holder and another defendant 
annot be res judicata between the 
yarties, 

The next question is whether, in ap- 
olving the general principle of res judicata, 
he terms of Explanation 4 to s. 11 are 
applicable, and the fact that the appellant 
night and ought to have raised the ques- 
ion (assuming he could have raised it—a 
Joint which I will discuss later) precludes 
aim from raising the question now. There 
considerable difference of opinion on 
his. question. There is, however, little 
livergence of opinion so far as the authori- 
ies of this Court are concerned. It has 
deen held that the rule of constructive 
res judicata, as embodied in Explanation 
Ł to s. 11, Civil Procedure Oode, does 
30t apply to execution proceedings: see 
Rup Kuari v, Ram Kirpal Shukul (4), 
Kalyan Singh v, Jagan Prasad (5), Sheo 
Vangal v. Hulsa (6) and Ram Charan v, 
Salik Ram (7). In some cases the Calcutta 
Gigh Court has taken the same view e. g., 
Umed Aliv. Abdul Karim (8). There is 
yet another ground on which it can 
successfully be contended that the appel- 
(ant is not barred. The question directly 
and substantially in issue in the previous 
wase was whether the mortgage deed was 
invalid; whereas the question now before 
the Court is whether the Court has power 
to sell the property. The power of the 
Mourt to sell was not directly and sub- 
stantially in issue in the suit. 

Moreover, I think it was not open to 
the appellant to prove in the suit that 
the property was not transferable. He 
had himself mortgaged the property, 
representing to the mortgagee that he 
hac the power to mortgage and that the 
property was such that could be mort- 
gaged. He was estopped from derogating 
from his own grant and from pleading 
that his representation, on which the 
mortgagee advanced the money, was 
incorrect. This has been repeatedly held 
by this Court. See, for instance, Muham- 
mad Muzamil-ullah Khan v. Mithu Lal (9) 
and Bishumbhar Dayal v. Parshadi Lal 
16 Ind. Cas. 629 (10). In acase like this, 


(4)3 A HI (FB). 

(5) 30 Ind. Oas. 523; A IR 1915 Al 344; 37 A 
589; 13 A LJ 228. ` 

(8) 65 Ind, Oas. 377; A I R 1922 All, 413; 44 A 159;' 
19 å L J 954. 5 ‘ : 

(7) 121 Ind. Cas. 702; AI R 1930 All. 628; 52 A 217; 
Ind. Rul, (1930) All. 190. 

(8) 35 C1060;8 O L J 193. 

(9) 11 Ind. Cas. 220; 33 A 783; 8 A L J 901. 

(10) 16 Ind. Oag. 629; 10 A L J 112, 
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the mortgagor may well consider it iw 
tile to contest the mortgagee’s suit, It can 
not be rightly said that he is likewise 
estopped from: objecting to the Gourt 
selling the property. To hold otherwise 
will be to create a very anomalous position. 
Where a person mortgages property which 
the law prohibits the Court from selling, 
he cannot be heard to plead, when a suit 
is brought on foot of the mortgage, that the 
property is inalienable, as he is estopped ; 
and when the Oourt proceeds to sell the 
property in execution of decree, he is told 
that he might and ought to have raised 
the quéstion in the suit itself. It is true in 
some cases a mortgagor may not be estopp- 
ed, if it is found that the mortgagee was 
aware of the character of the property ; but 
in a majority of cases this is not so. The 
mortgagor in such cases makes & representa- 
tion asregards a fact, namely, thatthe pro- 
perty is alienable. It is not a case of inherent 
disability, as in cases of mortgages by a 
minor or a disqualified proprietor, in which 
estoppel, being against statute, does not 
apply. : 

In the present case, the mortgage deed 
mentions two distinct rights in the shares 
which the mortgagors are said to have pos- 
sessed : the proprietary right and their right 
to hold the same revenue-free. Itis pos- 
sible that, sofar as they may be grantees 
of the revenue, the property may be of the 
description mentioned in s. 11, Pensions Act, 
and the rest may not be of that description. 
In all the circumstances of the case and for 
the reasons discussed above, the lower 
Court should have given an opportunity to 
the appellant to establish that the property, 
or some incidents thereof, cannot be sold 
in execution of decree. Accordingly, I 
would remit the following issue to the 
lower Oourt: 

“Whether the property sought to be sold by the 
decree-holder is such property as is declared in- 
capable of sale by s, 11, Pensions Act (Act XXII of 
1871).” 


Rachhpal Singh, J.—I agree. I would 
however like to add that it is with con- 
siderable amount of hesitation that I 
have come to this conclusion. It appears 
to me that no other course is open to usin 
view of the opinion expressed in some of 
the cases decided by this Court. I would 
however like to make a few observations in 
connection with the case before us. The 
facts of the case are set fcrth in the order 
of my learned brother, and it is therefore 
unnecessary to repeat them. ale 

Cases in which judgment-debtors may 
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raise & plea inthe execution department 
that Courts executing decrees cannot sell 
properties sought to be sold may come under 
the following three categories: (1) Where 
want of jurisdiction in the Court which 
passed the decree is patent on face of the 
record; (2) where a plea of want of 
jurisdiction had been taken at the time of 
the trial and the Court decided 
the point against the defendant after 
considering the evidence produced in the 
case in respect of the plea of want of ju- 
risdiction; (3) where a defendant has not 
entered appearance and an ex parte decree 
has been passed against him. : 

I will, at first, take up the case in which 
want of jurisdiction in the Court which 
passed the decree appears on face of the 
record. By “jurisdiction” is meant the 
authority which a Court has to decide 
matters that are litigated before it or to 
take cognizance cf matters presented in a 
formal way for its decision. The limits of 
this authority are imposed by statute, charter, 
or commission under which the Court is con- 
stituted or may be extended by the like 
- means. If no restriction or limit is imposed 
the jurisdiction is said to be unlimited: 
Halsbury’s Laws of England, Edn. 2, Art. 
1176, p. 531. It should also ke borne in 
mind that it is a fundamental rule of 
law that a judgment of a Court without 
jurisdiction is a nullity. Itis well cettled 
that where by reason of any limitations 
imposed by statute, charter, or commission, 
a Court is without jurisdiction to entertain 
any particular action or matter, neither 
the express acquiescence nor ithe express 
consent of the parties, can confer the 
jurisdiction upon the Court: Mulla's Civil 
Procedure Code, Edn. 10, p.125. This is 
also the view which has been accepted in 
some of the American cases which are cited 
in Hukam Chand’s Law of Res judicata, 
pp. 398 and 389; 

“In Elliot v. Peirsol (11), Trimble, J,, said thatif 
a Court should ‘act without authority’ its judgment 
and orders are regarded as nullities, They are not 
voidable but simply. void, and form no bar to a 
recovery sought, even prior to a reversal in opposition 
to them. They constitute no justification, and all 


persons concerned in executing such judgments or 
sentences are considered in law as trespassers.” 

In Holmes v. Eason (12) the Tennessee 
Supreme Court said: 

“A void judgment is, in legal effect, no judgment. 
Tt neither binds nor bars any one, All acts performed 
under it, and all claims derived from itare void, 

arties attempting to enforce it are trespassers ..., 
No action is required to revoke it; it is null in itself. 
The nullity ought therefore to appear on its face.” 
(11) 1 Ret. 340: 
(12) 8 Lea. 760. 
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If the case reported in Cantonment Board, 
Agra v. Kanhaiya Lal (13) is considered 
in this light, then, I would say, with all 
respect, that it was correctly decided. 
Where a judgment is passed without 
jurisdiction, it would be wrong to hold that 
the judgment-debtor cannot show in the 
execution proceedings that it is wholly null 
and void. The condition precedent how- 
ever is that the nullity should appear on 
the face of it. Take the following instance: 
The Revenue Courts are Courts of limited 
jurisdiction and have no power to pass a 
simple money decree (except in case of 
rent due) or a mortgage decree. Suppose a 
tenant creates a mortgage of his tenancy, the 
mortgagee goes to the Rent Court and asks 
for a decree for sale of mortgaged tenancy 
land. The Court passes an ex parte decree 
against the defendant. In suchacaseit will 
be certainly within the competence of the 
Oourt executing the decree not to execute 
it for the simple reason that it was without 
jurisdiction. In the words of my Lord, the 
in Cantonment Board v. 
Kishan Lal (2): 

“Prima facie a Court, which has no jurisdiction to 
entertain a claim, cannot by seizing the case usurp 


jurisdiction and then by deciding that it bas jurisdic- 
tion make its decision binding on the defendant.” 


Coming to the second class of cases we 
find that the position is somewhat different. 
The question which arises in such cases 
is this: Oan a defendant, who takes the plea 
of want of jurisdiction raise the same plea 
in execution department when in the 
regular suit, after evidence has been 
recorded in respect of the plea, that point 
has been decided against him. For in- 
stance, in the case before us Musammat 
Madina one of the mortgagors had contested 
the suit. She had taken a plea that the 
mortgage was invalid as it offended against 
the provisions .of ss. 4, 6 and 12, of Act 
XXIII of 1871 (Pensions Act). The Court 
framed an issue in respect of this plea. 
The parties produced evidence and then 
the point was decided against Musammat 
Madina. If she had come forward in the 
execution department and had raised the 
plea that the mortgaged property was not 
liable to be sold because of the provisions 
of the Pensions Act referred to above, then, 
I would have been prepared to hold that 
she was incompetent to take such a plea. 
The reasons for this are very lucidly stated 
in Wright v. Douglas, (14), cited in Hukam 


(13) 144 Ind, Cas. 1016; A IR1933 All. 163;6 RA 
31;(1933)A L'J162, 
(14) 16 Barb 311, 
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Chand’s Law of Res judicata at p. 440, and 
are as follows: 

“The want of jurisdiction may always be shown by 
evidence, except in one solitary case, that is, when 
jurisdiction depends on a fact that is litigated ina 
suit, and is adjudged in favour of the party who 
avers jurisdiction, then the question of jurisdiction is 
judicially decided, and the judgment record is con- 
elusive evidence of jurisdiction, until set aside or 
reversed bya direct proceeding.” . . 

In a large number of cases noticed in 
Hukam Chand’s Law of Res judicata at 
pp. 474 and 475, the view expressed is 
that where a Court has jurisdiction, it has 
a right to decide every question which 
occurs in the case and whether its decision 
be correct or otherwise, its judgment, until 
reversed, is regarded as binding in every 
other Court. The reason for the rule has 
thus been stated in Voorhees v. The United 
States Bank, (15): 


“The error of the Courts however apparent can be 
only examined by an appellate power; and by the 
laws of every country a time is fixed for such ex- 
amination, whether in rendering judgment, issuing 
execution, or enforcing it by process of sale or 
imprisonment If that time elapses, common 


justice requires that whata defendant cannot directly” 


do in the mode pointed out by law, he shall not be 
permitted to do collaterally by evasion. A judgment 
irreversible by a superior Court cannot be declared a 
nullity by any authority of law. If after its rendition 
it ia declared void for any matter which can be assign- 
ed for error, only on a writ of error of appeal, then the 
said Oourt not only usurps the jurisdiction of an 
Appellate Oourt, but collaterally nullifies what such a 
Court is prohibited by express sfatute law from even 
reversing. If the principle once prevails that any 
proceeding of a Court of competent jurisdiction can 
be declared to be a nullity by any Oourt aftera 
writ of error of appeal is barred by limitation, every 
County Court or Justice of the Feace in the Union 
may exercise the same right, from which our own 
judgment or process would not be exempt,” ; 

it appears to me, if I may say so with 
respect, that the same view is expressed by 
my Lord, the Chief Justice, in Cantonment 
Board v. Kishan Lal (2)3 A. W. R. 721, (at 


p. 726); where he observed : 

“But to hold that an executing Court must always 
inquire into the question cf the jurisdiction of the 
Oourt which passed the decree would be to re-open 
matters which might have been the subject of the 
controversy in the original suit and which might 
well have been decided on a consideration of the 
oral and documentary evidence, Such questions may 
be mixed questions of law and fact, for example, as to 
the place where the cause of action arose, the place where 
the contract was broken, the sub-division in which 
the property in dispute was situated, the nature 
and character of land as to whether it is saleable 
or not and the validity of certain transfers. All 
such questions are properly speaking questions which 
arise for consideration in the suit itself and which 
have to be determined on an examination of the 
evidence on the record. It would be too much > 
lay down that the executing Court can go behind 
these findings and re-open the question and de- 


(15) 35 U S 440, 
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termine afresh that the Oivil Court decided this 
question wrongly and, therefore, improperly usurped 
jurisdiction.” 

In the case of Cantonment Board v. 
Kishan Lal (2), it was held that: 

“Where a suit filed in the Civil Court, is, under 
the Agra Tenancy Act, 1926, cognizable by the 
Revenue Court alone, but no objection as to 
Jurisdiction is taken or if taken is disallowed, and 
no appeal is preferred from the judgment to the 
District Judge, nor there is further remedy sought 
from the High Court, it is not open tothe defen- 
dant in the suit to raise the question of jurisdiction 
in the execution department and contend that the 
Oivil Oourt has no jurisdiction to entertain the 
suit at all.” ; 

The principle of this ruling would have 
been clearly applicable to the case before 
us if Musammat Madina had come forward 
and had raised a plea that the property 
was not liable to be sold on account of 


the provisions of the Pensions Act. In 


Kalipada Sirkar v. Hari Mohan Dalal (16) 
(at p. 638* the following observations 
were made : 


“The safest course to follow is to adhere rigidly 
to the established principle that every order and 
judgment, however erroneous, is in the words of 
Lord Cottenham in Chuck v. Cremer (17), good until 
discharged or declared inoperative, and that the 
execution Court cannot enquire into the validity 
or propriety of the decree, This; no doubt, as- 
sumes that there is a valid decree in existence, that 
is, an adjudication by a Court of Justice, a decree 
or order which has not ceased to be operative and 
is capable of execution.” 

On behalf of the appellant reliance was 
placed on a Full Bench ruling of the 
Oaleutta High Court, Gora Chand Haldar 
v. Prafulla Kumar Roy (18). I have 
perused the case and I think that it is 
distinguishable from the case before us, 
The head-note of that ruling runs thus: 

“ Where decree presented for execution was made 
by a Court which apparently had no jurisdiction, 
whether pecuniary or territorial or in respect of 
the judgment-debtor's person to make the decree, 
executing Court is entitled to refuse to execute it on 
the ground that it was made without jurisdiction. 
Within these narrow limits, the executing Uourt 
is authorised to question the validity of a decree,” 

I would place this case in the first 
category as being one in which the decree 
was null and void because the Court 
granting the decree has no jurisdiction 
and that fact appeared on the face of the 
record, A Court has jurisdiction both to 
decide every question which occurs in the 
case as well as ite judgment, until revers- 
ed, is regarded as binding in every other 
Court. I may point out here that in the 


(16) 35 Ind. Cas, 856; A I R 1917 Oal. 844: 
627; 24 O L J 375; 21 O Ẹ N 1104, PEN 
(17) 2 Phill 113, 
(18) 89 Ind. Oas. 685; A I R 1925 Oal. 907; 53 © 166; 


. 42 OLJ4290 WN 948 (FB), 
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Calcutta case it was conceded that the 
executing Court will not be entitled to 
question the jurisdiction of the Court 


passing a decree, where facts have to be 
investigated. I quote the argument- on 
this point from the above-mentioned Cal- 
Cutta ruling : 


“Where there is an apparant nullity, the exe- 
cuting Court can certainly question the lack of 
inherent jurisdiction and refuse to proceed. Where 


however facts are to be investigated, the matter is 
different,” 


If it be considered that the learned 
Judges who decided the above-mention- 
ed case intended to lay down that the 
Court executing a decree can permit the 
judgment-debtor to take the plea that the 
Court passing the decree had no jurisdic- 
tion, even after that point had been heard 
and decided against him in the original 
suit, then, I most respecfully beg to 
dissent from that view. The view expres- 
sed in the Full Bench ruling reported in 
Gora Chand Haldar v, Prafulla Kumar 
Eoy (18) was dissented from in a Full Bench 
ruling of this Court, Cantonment Board v. 
Kishan Lal (2). In the case before us 
Musammat Madina who defended the snit 
raised a plea that the mortgage was invalid 
because it related to properties which 
could not be mortgaged in view of the 
provisions of the Pensions Act. This was 
denied by the plaintif and an issue was 
framed. The decision of the question 
depended on the evidence which could 
have been produced in the case by the 
parties. Evidence was produced and the 
Court gave a definite finding that the 
plea was not established. Under these 
circumstances I am clearly of opinion that 
Musammat Madina could not have been 
allowed in the execution department to 
reagitate the same question which had been 
decided against her. It is said that when 
a defendant in a case like this raises the 
plea which has been decided against him 
in the former suit, he is not asking the 
Court to hold that the decree was invalid 
but he is asking that owing to the statu- 
tory bar the property is not liable to be 
sold. Ipersonally see no difference between 
the two cases. In reality he js asking 
that he should be permitted to reagitate 
the same plea which has been rejected in 
the regular suit and to produce evidence 
to show that the judgment which has 
otherwise become final was wrong. 

In view of the decision in Cantonment 
Board y. Kishan Lal (2) he cannot be 
permitted to take this course. When the 
judgment-debtor says in a case like this 
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that he is only asking the Court not 
execute the decree because of some s 
tutory prohibition, then the simple req 
to this would be that the plea is no long 
open to him. He will be told that t 
question as to whether or not the prope 
was liable to be sold in view of soi 
statutory law has already been decid 
against him finally, and it has alrea 
been held that the property is saleal 
and so the same question cannot he p 
mitted to be raised a second time. Wh 
we say that the question of jurisdicti 
can be raised at any time, all that 
means is that it can be raised by w 
of appeal or otherwise in the course of p: 
ceedings of the Court, whose jurisdicti 
is questioned. Oaspersz in his Law 
Estoppel, Edn. 4, p. 862, para. 830, says: 

“Tt is commonly said that a question of ju 
diction may be raised at any time, but as poin 
out in Naro Hari v, Anpurnabat (19), the quest 
must be raised by way of appeal or otherwise 
the course of the proceedings of the Court wh 
jurisdiction is questioned. In that case Appur 
bai was held to have acquiesced in the irregulai 
and was debarred from raising the question 


jurisdiction after the proceedings were carried 
completion.” 


Now I come to the third class of su 
cases. Cases coming under this head m 
be of two descriptions: There may 
cases in which there was only one juc 
ment-debtor who did not appear to defe 
the suit. The other class may consist 
cases in which some of the judgme; 
debtors raised the plea of want of jurisd 
tion, but it was decided against the 
while the other judgment-debtors did 1x 
appear to defend the suit. In Katwari 
Sita Ram Tewari (3), it was held th 
where a mortgage decree has been pass 
for the sale of occupancy holding, it w 
open to an executing Court to go behi 
the decree and to hold that it could r 
be executed in view of the provisions 
s, 20 (el. 2), Tenancy Act. The vir 
expressed jn this case certainly suppo: 
the contention of the appellant. In th 
case an ex parte decree on foot of a mo 
gage deed had been obtained. I may 
permitted to remark that the facts of tk 
case were somewhat different from the fac 
of the case before me. In that case t 
mortgage deed itself recited that the pi 
perty mortgaged was occupancy holdir 
in other words it appeared on the fa 
of the record that the decree had be 
passed by a Court which had no jurisd: 
tion in view of the statutory bar enact: 
by s. 20 of the old Agra Tenancy A: 

(19) 11 B 160n. 
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On the other hand, in the case before 
us the statutory bar can only arise if the 
appellant who had not appeared to defend 
the suit is able to prove by producing 
evidence that. the provisions of the Pensions 
Act are applicable to the property sought 
to be sold. In another recent ruling 
Sukhdeo v. Dongar (20) a Bench of two 
learned Judges of this Oourt has held 
that ; : 

“Even if an occupancy holding has been mort- 
gaged and a decree. for its sale has been obtained, 
objection can still be raised in the execution de- 
partment that the property is not saleable in exe- 
cution of the decree and 
would be bound to decline to sell it.” 


When we read the three rulings Katwariv. 
Sita Ram Tewari (3), Cantonment Board 
v. Kishan Lal (2) and Sukhdeo v. Dongar 
(20), it appears that, the following two 
propositions have been laid down: (1) 
Where a suit filed in the Civil Court is 
under the Agra Tenancy Act, 1926, cogniz- 
able by the Revenue Court alone, but no 
objection as to jurisdiction is taken or if 
taken is disallowed, and no appeal is 
preferred from the judgment to the District 
Judge, nor there is further remedy sought 
from the High Court, it is not open to the 
defendant in the suit to raise the question 
of jurisdiction in the execution department 
and contend that the Civil Court had no 
jurisdiction to entertain the suii at all. (2) 
If a defendant, however, does not appear 
and an ex-parie decree is passed against 
him, then, it is open to him to raise the 
question of jurisdiction in the execution 
department which he could have raised at 
the trial. 


Somewhat anomalous position may arise 
in a case where there are two or more 
defandants. Take the instance of the case 
before us:. Musammat Madina had 
taken & plea in the trial Court that the 
mortgage was invalid because of the pro- 
visions of the Pensions Act. An issue was 
framed and was decided against her. If 
she had now come forward to take the 
same plea in the execution department, 
then, according to the rule expressed in 
Cantonment Board v. Kishan Lal (2), she 
could not have been permitted, to 
reagitate the same question. 

But as the appellant had not appear- 
ed in the trial Court and the decree passed 
against him was ex parte, so according to 
the view expressed in Katwari v. Sita 
Ram Tewari (3) and Sukhdeo v. Dongar 
(20), it is still open to him to raise the 

(20) 156 Ind. Oas. 810; ATR 1935 All. 588;8 R A 
85; (1935) A L J 490; (1935) R D 196, 
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plea that the property cannot be sold. The 
results are somewhat curious. In the same 
case one defendant is not permitted to 
take a plea on the ground that the ques- 
tion has already been decided against him 
after contest. At the same time the other 
defendant is permitted to raise the same 
plea which had been decided against his 
co-defendant after contest. It may be that 
the defendant who is allowed to take the 
plea in execution department may succeed 
in establishing his point. The result of 
this may be that even the share of the 
other defendant against whom the 
decree was passed after contest may not 
be sold in the execution department on 
the ground that the property could not 
have been mortgaged or sold in view of 
the provisions of the Pensions Act. Thus 
there would be two contrary findings in 
one and the same case. At the trial the 
decision may go against the defendant 
while in the execution department it may 
go against the plaintiff. It appears to 
me that this state of things is unsatis- 
factory and requires re-consideration. My 
personal opinion is that the correct rule 
which should be applied to cases of this 
description is that ; 

“The want of jurisdiction may always be shown 
by evidence except in one solitary case, that is, when 
jurisdiction depends on a fact thatis litigated in a 
suit, and is adjudged in favour of the part who 
avers jurisdiction, then the question of jurisdiction 
is judicially decided, and the judgment recorded is 
conclusive evidence of the jurisdiction’ until set 
aside or reversed by a direct proceedings.” 


If the.question were still an open one 
I would hold that in a case where there 
are two defendants and one of them takes 
the plea-of want of jurisdiction and it is 
decided against him, then in view of Expla- 
nation IV, s. 11, the matter should be deemed 
to have been decided not only against the 
defendant who appeared to contest, but 
also against the other defendants who 
failed to appear. -It is true that s. 11 
does not in termsapply to the execution 
proceedings in a suit inasmuch as each 
of such proceedings is not a separate 
suit, but is only a proceeding in the same 
suit. But I think that the general principles 
of res judicata should be applicable to 
such proceedings. It however appears to 
me that so long as the view taken in the 
Full Bench ruling Katwari v. Sita Ram 
Tewari (3), is not re-considered, it is not 
binding on us. It is under these cir- 
cumstances that I have felt bound to 
agree with the order proposed by my 
learned brother. i 

D, mee OF Order accordingly. 
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PATNA HIGH COURT 
Civil Revision Petition No. 606 of 1934 
March 27, 1935 
MoH4muaD Noor, J. 
Rai HART DUTT PRASAD AND aNoTHER— 
PETITIONERS 
versus 

SHIB KUMAR JHA—Opposit# Party 

Civil Procedure Code (Act V of 1908),0. XXXIII, 
1.9—Application admitted—Plaintiff, how can be 
dispaupered. 

Once the application is admitted the plaintiff can 
only be dispaupered under O. XXXII, r. 9, on the 
ground mentioned therein. If during the trial of 
the suit it appears to the Oourt that the plaintiff 
has got no cause of action, the plaintiff's suit will 
be i not that the plaintifi will be dispau- 

ered, 
X O. R. P. from an order of the Munsif of 
Madhipura, dated September 24, 1934. 

The Government Pleader, for the Peti- 
tioner. 

Mr. P.Jha, for the Opposite Party. 

Order.—By this revisional application 
this Court is asked to set aside an order 
of the Munsif of Madhipura allowing the 
opposite party to sue in forma pauperis. 

. The plaintiff opposite party is practising 
Mokhtar at Madhipura. He was a bailor 
for some accused persons who did not 
appear on the date fixed. The Sub-Divi- 
sional Officer who is defendant No. 1 in the 
suit forfeited to the extent of Rs. 50 the 
bail bond which was for Rs. 200. The 
opposite party did not pay the forfeited 
amount. Later on in January 1933, he 
applied for renewal of his certificate of 
practice as a Mukhtar and according to 
the usual practice the old certificate toge- 
ther with the stamp paper for renewal was 
filed before the Sub-Divisional Officer who 
was to forward it to the District Judge. It 
is alleged by the plaintiff that the Sub- 
Divisional Officer withheld the application 
for renewal in order to put pressure upon 
him to pay up Rs. 50, the forfeited amount 
of the surety. The plaintiff's certificate of 
practice was not renewed till about the 
middle of May, Hehas brought this suit 

as a pauper for damages against defendant 
’ No. 1 who was the Sub-Divisional Officer 
of Madhipura and also against the Secre- 
tary of State (defendant No. 2) who is the 
employer of defendant No. 1. 

The application to sue as pauper was 
resisted by the defendants on two grounds; 
first, that the plaintiff was not a pauper and 
secondly, that the plaint did not disclose 
any cause of action. The learned Munsif 
has overruled the contentions of the defend- 
ants, The defendants have moved this 

. Court and obtained this Rule. - 
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So far as the first point is concerned, the 
learned Munsif has found on evidence as a 
matter of fact that the plaintiff was a 
pauper. Ido not find any irregularity or 
illegality in this finding. 

As to the second point that the plaintiff | 
has no cause of action, it was contended that 
underthe Judicial Officers’ Protection Act 
the alleged act of defendant No. 1 was pro- 
tected and, therefore, the suit of the plaint- 
iff could not proceed. There is no doubt 
that the judgment of the learned Munsif 
on this point is not quite satisfactory. A 
question was raised before him whether the 
duty of Sub-Divisional Officer in forward- 
ing the application for renewal of certificate 
of practice is judicial or executive. The 


- plaintiff wanted to cite authorities to show 


that it is not judicial. The learned Munsif 
without properly discussing the question 
has held that it is judicial. Ido not wish 
to express any opinion on that point. It is 
a matter which will have to be decided in 
the suit. The present is not the stage for 
its determination. But as the learned 
Munsif has held or rather assumed this 
point in favour of the petitioners, they have 
not been prejudiced. Then the learned 
Munsif has rightly pointed out that the 
Judiciel Officers’ Protectiou Act protects 
acts done in good faith on a belief that 
the officer had jurisdiction to do or order 
the act complained of. But proceeding 
further he says that so far as this particular 
case was concerned, there was nothing 
before him to show that the act was done in 
good faith and he has commented on the 
tact that defendant No. 1 did not offer his 
evidence and that if later on it appeared 
that defendant No. I acted in good faith, 
the plaintiff could be dispaupered. It is 
obvious that these observations of the 
Munsif are not quite to the point, The ques- 
tion of good faith or otherwise did not arise 
at that stage. The only point to be decided 
was whether the plaint disclosed any cause 
of action. For this purpose evidence of the 
defendant was not needed. It is to be 
decided on the allegation of facts in the 


_ plaint and if necessary, after examining the 


plaintiff. Secondly, once the application is 
admitted, the plaintiff can only be dis» 
paupered under O. XXXIII, r. 9, on the 
grounds mentioned therein. If during the 
trial of the suit it appears to the Court that 
the plaintiff has got no cause of action, 
the plaintifi's suit will be dismissed not 
that the plaintiff will be dispaupered. 
Therefore, as I have said the learned 
Munsif's decision in this respect is not 
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satisfactory; but’ whether the plaint dis- 
closes a cause of action can be decided here 
without having recourse toa remand. The 
allegation of the plaintiff in para. 11, is 
that defendant No.1 deliberately did the 
illegal act complained of. In his evidence 
also he has stated facts which disclose a 
cause of action. It is not at this stage for 
the Court to decide what the ultimate deci- 
sion in the suit will be. Though the deci- 
sion of the learned Munsif is not satisfac- 
tory on the point of cause of action, I am 
satisfied that that requirement of law is 
complied with by the plaint as it stands 
coupled with the evidence of the plaintiff. 
Isee no merits in this application. It is 
rejected with costs. Hearing fee one gold 
mohur. 
D. Application rejected. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 830 of 1933 
April, 4, 1935 
ALLSOP, J. 
QHAFOOR AND oTHERS—DEFENDAYTS 
—APPELLANTS 
versus 
ABDULLAH KHAN -— PLAINTIFF 
—RESPONDENT 
U. P. Land Revenue Act (III of 1901), s. 36 
—LHaxproprietary tenant agreeing to pay certain 
rent—Revenue Court ordering it to be entered— 
Tenant, tf can subsequently challenge the 


tenant executed a 
a certain rent, and 
that the nature of 
changed and the rent 
accordance with the 


an exproprietary 
kabuliyat agreeing to pay 
the Revenue Court ordered 
the tenancy should be 
should be entered in 
kabuliyat: 

Held, that it was the duty of the Revenue Court to 
fix the rent and in the absence of evidence 
to the contrary, it must be presumed that the 
Court did fix the rent and the tenant could not 
be allowed to challenge the rent subsequently 
in a suit for arrears of rent. Har Prasad v. Khazan 
(1), referred to. 


S. O. A. from the decision of the District 
Judge, Meerut, dated May 8, 1933. 

Mr. S. B. L. Gaur, for the Appellants, 

Mr. M. L. Agarwala, for the Respond- 
ents. 

Judgment.—This is a second appeal 

` arising out of a suit for the recovery of 

arrears of rent for an agricultural hold- 
ing. The suit was decreed and the de- 
fendants are appellants before me. In 
the year 1919 the defendants who were 
zamindars mortgaged their proprietary 
rights and became ex-proprietary tenants 
of acertain area of sir,i.6., the area in 


GHAHOOR V. ABDULLAH KEAN (ALL) 


$ 531 
suit. An application was apparently 
made by the mortgagee to the Revenue 
Court to fix the rent according to an 


agreement into which the parties had 
entered. That egreement was evidenced 
by a kabuliyat executed by the defendants. 
The Court wrote an order saying that 
the nature of the tenancy should be 
changed andthe rent should be entered 
in accordance with the kabuliyat. After 
1919 the defendants continued to pay 
rent at the rate fixed, i.e., at the rate of 
Rs. 96 a year. Then the suit was instituted 
which has given rise to this appeal. 
The defendants in the written statement 
did not raise the plea that they were not 
bound to pay rent at the rate fixed, 
but they said that they had discharged 
their liability by making certain pay- 
ments. A decree was passed against 
them. They then made an application for 
review of judgment upon the ground 
that certain legal points had been over- 
looked. This application for review waa 
allowed. There was an appeal against 
the order allowing it, but that appeal was 
dismissed upon the ground that no appeal 
was competent. The Assistant Collector 
then proceeded to try the suit anew and 
dismissed it. 

In appeal to the lower Appellate Court 
the suit was decreed. The argument of 
the defendants was that they were not 
bound to pay any rent at all for this 
ex-proprietary holding because no rent had 
been fixed by the Revenue Court 
under the provisions of s. 36 of the 
Land Revenue Act. The argument is 
merely this that the form of the order 
itself shows that the Oourt which passed 
the order didnot intend to fix a rent 
but merely directed that the agreement 
between the parties should be given effect 
to inthe records. We do not know at 
all whether the Courtin 1919 made any 
enquiry into the amount of rent which 
ought to have been fixed under the pro- 
visions of the Tenancy Act in respect of 
the rents of ex-proprietary holdings. A most 
careful enquiry may have been made for 
all weknow. It isonly the final result 
which was expressed in the Court’s order 
that the rent fixed should bethe rent to 
which the parties had agreed. It does 
not necessarily follow because the parties 
agreed that a certain rentshould be paid 
that therefore that could not possibly . 
have been the rent which the Court itself 
would have fixed, 

Learned Counsel for the appellants has 


522 
relied on the case of Har Prasad v. 
Khazan (1). It appears tome that that case 
is authority against him. In that case 
when the parties appeared before the 
Revenue Court the ex-proprietary tenant 
told the Court that he was willing to pay 
a certajn rent and the Court accordingly 
directed that that was the rent to be fixed 
upon the holding. In that case it appears 
that the record of the proceedings was 
before the Courts who were dealing with 
the suit for arrears of rent and there was 
nothing uponthat record to show that 
there was any other enquiry made by 
the officer who fixed the rent. Even then 
it was held that the rent having been 
fixed by the Revenue Court, it was not 
open to the tenant in a subsequent suit 
for arrears of rent to say he was not 
liable for payment upon the ground that 
the rent was in excess of that which 
should have been fixed under the pro- 
visionsof the Tenancy Act. 

The reason why the appellants are re- 
lying upon the ruling which I have men- 
tioned is that the learned Judges have said 
that there was a clearorder fixing the 
rent and that it was a mere order saying 
that asthe parties had agreed upon a 
rent, that rent should be recorded. The 
argument is basedon the assumption 
that the Court would haveheld, if the 
order had been an order of that kind, 
that it was not a good order. It does 
not seem to me that this is at all a 
necessary inference. It was the duty of the 
Revenue Court in this case to fix the 
rent andin the absence of evidence to 
the contrary we must presume that the 
Court did fix the rent. There is nothing 
in the form of the order which would 
lead to the conclusion that the Court 
failed to do its duty orto go into the 
question of what rent be fixed. I have 
no doubt that the Revenue Court did in the 
year 1919 fix the rent at Rs, 96 a year and 
that is the end of the matter. 

Evidence was adduced inthe Court 
below to show that the rent which should 
have been fixed in accordance with the 
terms of the Tenancy Act was about 
Rs. 55 a year, This conclusion was 
reached on the basis of the rents for the 
year 1337 Fasli, i. e., 1980, We cannot say 
what the conditions were in the year 1919 
aud it does not follow that the rent in 
1919 would have been Rs. 55 a year. In 
any case, however, as the rent was fixed 
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rightly or wrongly, there is nothing more 
to be said, Theappealis dismissed with 
costs. 

D. Appeal dismissed, 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1168 of 1932 
January 30, 1935 
Ganga NATH, J. 

SHEO DIHAL DUBE AND oraERs—- 
PLAINTIFFS —APPELLANTS 
versus 
- MOTI LAL AHIR 4ND OTHERS— 

DEFEN DANT8— RESPONDENTS 

Agra Tenancy Act (III of 1926), s. 243—Question 
of ownership of sir land, whether question of pro- 
prietary title—Appeal from order of Collector lies to. 
District Judge. 

The question of the ownership of sir land is a 
question of proprietary title and consequently an 
appeal lies to the District Judge from the order of 
Collector. Gambhir Singh v. Surendra Singh (1) 
relied on, 


8. 0, A. from a decree of the District 
Judge, Gorakhpur, dated June 10, 1932. 


Judgment.—tThis is a plaintiffs’ appeal 
and arises outof a suit brought by them 
against Moti Lal, defendant. The plaintiffs’ 
case was that the land that was in occupa- 


tion of the defendant was their sir. The 
defendant contended that the plaintiffs 
alone had noright to bring the suit. The 


other co-sharers were also impleaded as 
defendants. The trial Court found in 
favour of the plaintiffs and decreed the suit. 
An appeal was preferred to the Collector 
who found in favour of the defendant and 
held that the plaintiffs were not the sole 
owners of the sir and that it belonged to 
the plaintiffs as well as other defendants 
co-sharers and the plaintiffs had no right 
to bring the suit alone. An appeal was 
preferred to the learned District Judge 
who dismissed the appeal on the ground 
that, as there was no question of proprietary 
title, nosecond appeallay. He also recorded 
a finding that the land in dispute belonged 
solely to the plaintiffs and the plaintiffs 
alone had aright to bring the suit. An 
appeal has been preferred by the plaintiffs 
against the decision of the lcwer Appellate 
Court. The chief paint for consideration in 
this appeal is whether any question of pro- 
prietary title is involved init ornot. As 
already stated, the contention of the defend- 
ant was thatthe plaintiffs alone were not 
the sole proprietors of the whole of the sir 
for which rent was claimed. The defend- 
ant stated that the plaintiffs, as well as the 
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other defendants were co-sharers in the sir. 
Defendant No. 1 (the tenant) admitted the 
plaintiffs’ right in the sir in suit only partly. 
The plaintiffs’ proprietary title was denied 
by the defendant to the extent of the share 
which, as alleged by him, belonged to the 
other co-sharers. So faras the share of the 
other co-sharers was concerned, and in 
respect of which the plaintiffs’ title was 
denied, there remained a question of 
proprietary title between the plaintiffs 
and defendant No. 1. The question of the 
ownershipof a sir land is a question of 
proprietary title. This point was considered 
in Gambhir Singh v. Surendra Singh (i). 
There, a syit for recovery of arrears of rent 
was dismissed by an Assistant Collector on 
the ground that the plaintiffs had no 
rights in the sir land, but,on appeal, the 
Collector, holding that plaintiffs and 
zemindar-detendants were jointly proprietors 
ofthe sir land and that, therefore, the 
plaintiffs were entitled to sue, remanded 
the suit under O. XLI, r. 23, Civil Proce- 
dure Code. It was held that an appeal lay 
from such appellate decree of the Collector 
to the District Judge under s, 243, Tenancy 
Act. It was observed that an appeal 
would lie from an appellate decree of a 
Collector under s. 243, Tenancy Act, 
because the proprietary rights had been in 
issue between the parties in the first 
Appellate Court and was certainly in issue 
in appeal. Therefore there: can be no 
doubt that there was a question of pro- 
prietary title in issuein this suit and an 
appeal lay to the learned District Judge. 
As regards the title of the plaintiffs, as 
already stated, the learned Judge. has 
found that the plaintiffs were the sole pro- 
prietors of the sir in dispute and were 
entitled to sue alone for the rent. In this 
connection it may also be mentioned here 
that the land in dispute has been recorded 
as khudkasht of Rudra Prasad, predecessor- 
in-title, of the plaintiffs. It was Rudra 
Prasad who gave the land in dispute 
uodera lease to Wahid Ali for seven years 
and after ejecting him onthe expiry of the 
term of the lease let these plots on seven 
years’ lease to Ram Harakh, father of 


defendant No. 1 on September 232, 
1925. Defendant No. 1, thus took: 
the land from the predecessor-in-title 


of the plaintiffs as his tenant. The plaintiffs, 
therefore, had every right to claim rent 
from him, and to bring a suit for it. It is, 


(1) 52 A 714: 129 Ind. Cas. 373; A I. R: 1930 All. 455; 
(1930) AL J 1065; 14 R D 398; L R 11 A 179 Rev; Ind. 
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therefore, ordered that the appeal be allowed 
with costs, the decree of the lower: Oourt 
be set aside and the plaintiffs’ suit be 
decreed with costsin all Courts. 

Permission to file a Letters Patent Appeal 
is rejacted. 


D. ' Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'’S COURT 
First Civil Appeal No. 67/7 of 1934 
March 26, 1935 
MIDDLETON, J. O. an MIR AHMAD, 


(Firm) JAGTU MAL-KUNDAN LAL— 
DEFENDANT No. 1—APPELLANT 


Versus , 
Captain LAKSHMAN DAS AND ANOTHER 
—PLAINTIFR AND DEFENDANT—RESPONDENTS 


Specific Relief Act (I of 1877), s. 42—Right 
of suit under—Mere apprehension in plaintiff's 
mind—Whether gins him right to sue under 
3. 42. 


A mere apprehension existing in the mind of 
the plaintifi does not give him any right to 
sue under s. 42, Specific Relief Act. The fact that the 
defendants in their written pleas did not con- 
cede the plaintiff's alleged Jogal character also 
does have retrospective effect sgo as to 
create a cause of action for the suit, 


F. O_A. from an order of the Senior Sub- 
Judge, Kohat, dated December 20; 1933. 


Mr. L. Ladharam, for the Appellants, 

Mr, Chelaram, for Respondent No, 1. 

Judgment.—The firm Jagtu Mal- 
Kundanlal obtained a decree against 
Baijnath, son of Atmaram and Atma 
Ram, in Amballa, of which execution 
was taken out in Jullundur. Atma Ram 
died and the Jullundur Court thereupon 
issued a notice to a second son of his, 
Captain Lachhmandas, I. M. S., then a 
resident in Kohat, informing him that 
he was being impleaded as the legal 
representative of his deceased father for 
purposes of execution. Captain Lachhman- 
das thereupon instifuted a declaratory 
suit in Kohat seeking a declaration that 
he was not a member of a joint Hindu 
family along with his brother and father, 
was not a legal representative and was 
not responsible as a legal representative 
for the debts of Atma Ram, and in 
particular, was not responsible for pay- 
ment of Jagtumal Kundanlal’s decree, 
Three preliminary issues were framed 
in the suit: (1) Has the Court juris- 
diction to hear this case? (2) Is the 
present suit barred by s. 47, Civil 
Procedure Code? : (3) Is the present 


Bad 

suit barred under s. 11, 
Code? These issues were found in 
favour of the plaintiff and thereafter 
further issues in regard to facta were 


Civil Procedure 


also found in his favour and he was 
granted a declaratory decree. The 
decree-holder firm now comes up in 


appeal against that decree. Section 47 (3), 


Civil Procedure Code, reads : 

“Where a question arises as to whether any 
person is oris not the representative of a party, 
such question shall for purposes of this section 
be determined by the Oourt.” 


Since this sub-section was incorpo- 
rated in the Code, it has become 
obligatory upon the Oourt executing 
the decree to determine the question, 
and by virtue of cl. (1), s. 47, the 
question cannot be 
separate suit. It is thus clear 
so far as the suit is based upon the 
receipt of a notice notifying the plain- 
tiff that he was being impleaded as a 
representative and that execution would 
be taken out against him as such, it 
was incompetent as it only involved 
questions which would Le decided by 
the executing Court, The plaint 
asked for a declaration extending 
further than the matters raised by the 
notice, for instance, it asked for a 
declaration that the plaintiff is not a 
member of a joint Hindu family. This 
prayer does not arise out of the notice, 
for there was no suggestion’ in the 
notice, that execution was to be taken 
out against the plaintiff as a member 
of a joint Hindu family. The plaint 
never revealed any action by the defen- 
dants signifying that they denied, or were 
interested in denying the plaintifi’s legal 
character as an individual who was not 
a member of a co-parcenary. Hence the 


plaint never showed any cause of 
action enabling the plaintiff to sue 
for this form of-declaration, which was 


clearly meant to be one under 8. 42, 
Specific Relief Act. 
Counsel for the 
has urged that the notice 
Jullundur Court immediately raised an 
apprehension in the plaintiff's mind that 
the defendants were endeavouring to 
execute a decree against him as a 
- member of a joint Hindu family, and 
adds that when the defendants put in 
their written pleas in the suit, they 
. revealed that they did not allege the 
plaintiff to be a member of a co-parcen- 
-ary. A mere apprehension existing in 


plaintiff-respondent 
sent by the 
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the mind ofthe plaintiff does not giv® 
him any right to sue under s. 42, 
Specific Relief Act. The fact that the 
defendants in their written pleas did 
not concede the plaintiffs alleged legal 
character also does have retrospective 
effect so as to create a cause of action 
for the suit. Counsel for the plaintiff- 
respondent has urged that if a suit be 
premature and a cause of action arises 
during its pendency, it can then be 
proceeded with. This proposition does not 
apply in the present case. The mere 
denial by the defendants in their 
Pleas of the plaintiff's assertions was 
not such a denial as should lead a 
Court to exercise its discretion in the 
matter of granting a declaratory decree. 
A denial at that stage was a mere 
academic matter. The defendants had 
not by any act or denial showed any 


intention of atiempting to make any 
invasion upon the plaintiff's alleged 
rights, 


We must accept this appeal and dis- 
miss the suit holding that there was no 
causa of action beyond that which was 
constituted by the serving of the notice, 
and that the points arising out of the 
notice were points which could be deter- 
mined by the executing Oourt alone. 
At the same time, we realize that the 
defendants’ unnecessary litigious attitude 
in contesting the legal character claimed 
by the plaintiff, when submitting their 
written pleas, resulted in prolonged and 
unnecessary litigation and we consider 
that this point should be recognized in 
the allotment of costs. We therefore 
direct that each party will pay their own 
costs in both Courts, Pleader’s fee 4 per 
cent,- 

XN. Appeal accepted. 


, ALLAHABAD HIGH COURT 
Ūriminal Appeal No. 833 of 1934 
-February 15, 1935 
KENDALL, J. 

DEBI RAM—APPELLANT 
VETSuUsS 
EMPEROR—RESPONDENT 
Criminal trial — Prosecution case untrue toa large 
extent—Defence made out — Circumstantial evidence 
in favour of defence story—Held, accused should be 
acquitted. 
Where the prosecution story was untrue and the 
story of the defence was made out and the circum- 
stantial evidence was also infavour of the defence 


story : 
Held, that the accused should be acquitted, 


1935 


Cr, A. from an order of the Sessions 
see Muttra, dated September 28, 
1934, 

Mr. A. P. Dube, for the Appellant. 

The Government Pleader, for the Crown. 

Judgment.—The appellant, Debi Ram, 
has been convicted by the learned Sessions 
Judge of Agraof an offence unders. 324, 
Indian Penal Code, and sentenced totwo 
years’ rigorous imprisonment. He has ap- 
pealed, and has been represented in this 
Court by Mr. A. P. Dube. The story for 
the prosecution is that there was a -long- 
standing enmity between Phool Chand 
and the accused Nek Ram, brother of the 
appellant and his family. Nek Ram is the 
zamindar, and on the date of this inci- 
dent, June 7, 1934, he had called Phool 
Chand to the house of the Patwari and 
demanded arrears of rent from him. There 
was a quarrel between the two, and abuse, 
which led toa struggle in which Nek Ram 
felled Phool Chand to the ground. After- 
wards as Phool Chand was on the way 
home, he was attacked by Nek Ram and 
also by Buddha and Debi Ram, the pre- 
sent appellant. The last-named had a 
sword, with which he struck Phool Chand 
several times on the arm, and Phool Chand 
fel! down and lost consciousness. He was 
afterwards taken to the hospital, and the 
medical evidence shows that he had re- 
ceived several incised wounds on the right 
hand and arm. It appears, therefore, that 
he was trying to protect himself against 
blows from a sword. 

The story for the defence is that the 
quarrel started very much inthe manner 
described in the case for the prosecu- 
tion, but that when Nek Ram arrived at 
the Patwari’s house and had a quarrel 
with Phool Chand, Phool Chand and his 
friends Mangal, Khacheru and Reoti beat 
Nek Ram with lathis and knocked him 
down, and Khacheru bit him on the nose 
with his teeth and that on the news ofthe 
fight being given to Debi Ram, he ran 
up with a sword to protect his brother and 
caused the injuries to Phool Chand which 
have been described above, in the exercise 
of his right of private defence under 
s. 97 of the Indian Penal Code. 

The story for the prosecution was sup- 
ported by the statements of three wit- 
nesses as well as Phool Chand, namely, 
Ganga Ram who says that he saw the 
first fight as described by Phool Chand 
and that he intervened together with 
Hukum Singh to save Phool Chand from a 
peating end that Nek Ram then left the 
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place. Hub Lal and Ohajju support Phool 
Chand’s story of how he was attacked in 
cold-blood by Debi Ram with a naked 
sword in the presence of Buddha and Nek 
Ram. Both these witnesses say that Debi 
Ram ran away when Phool Chand fell 
down, 

The story for the defence was supported 


' by three witnesses who described the fight 


very much in the words of the appellant. 
According to this account, it will be seen 
there was only one fight and that the ap- 
pellant used his sword in order to protect 
his brother Nek Ram from Phool Chand 
and several of his friends who had knocked 
him down and were beating him with 
lathis. 7 

The Judge has believed the story for the 
prosecution and disbelieved that for the 
defence, but he does not say why. The 
most obvious feature of the caseis that 
the circumstantial evidence is strongly in 
favour of the story for the defence. The 
story for the prosecution does not account 
for the injuries to Nek Ram, who was 
admitted fo hospital on the same day as 
Phool Chand and who is proved to have 
had at the time 17 injuries in all. He had 
one injury on his nose and another on his 
right ear, which seemed to have been 
caused bya sharp weapon but most of the 
injuries seemed to have been caused by 
lathis. He was discharged from’ hospital 
after three weeks, so that itis clear that 


his injuries were by no means of a 
slight description, The next point to 
be noticed is that the oral evidence 


for the defence is numerically at any rate 
stronger than that of the prosecution, and 
the Judge has given no reason for disbe- 
lieving these witnesses and for believing 
the witnesses brought for the prosecution. 
I have examined the circumstances in 
which the complaint was made on behalf 
of Phool Chand. A report was made at 
the thana on June7, by Shadi Lal, the 
brother of Phool Chand. That was a re- 
port ander s. 323, Indian Penal Code, and 
Shadi Lal stated that he was going to 
make a complaint in Court, which he sub- 
sequently did, but not until June 21. The 
only thing to notice about this complaint 
is that in it Shadi Lal says for the first 
time that Debi struck Phool Chand under 
the orders of Nek Ram. The report made 
at the thana on June 7, did not mention 
Nek Ram, though it did say that -Buddha 
was present when Debi assaulted Phool 
Chand. This complaint in the Magistrate's 
Court was dismissed on June 29, for -want 
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ot prosecution, and that Shadi Lal made a 
second complaint to the Magistrate under 
s. 326, Indian Penal Code, in which he said 
that he had not heard his case called on the 
previous date. Even in this complaint 
no witnesses were named and it was not 
until July 19, when the case was taken up 
in the Sessions Court, that the three wit- 
nesses for the prosecution named above 
came forward for the first time. 

There was a cross-complaint on behalf 
of Nek Ram which was committed to Ses- 
sions, but in which the accused were ac- 
quitted by the learned Sessions Judge. 
There may have been good reasons for 
acquitting the accused in that case, but 
they are not known to me now. What 
does appear from the record of the present 
case is that the story for the prosecution 
is at any rate to a large extent clearly 
untrue and that the appellant appears to 
have made out a very good case for his 
account that he caused the injuries to 
Phool Chand legitimately in exercising his 
right of private defence. I, therefore, allow 
the appeal, set aside the conviction and 
sentence of the trial Court and direct that 
Debi Ram be acquitted. As he is on bail, 
his sureties may be discharged. 

D. Appeal allowed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 122 of 1933 
March 6, 1935 
BENNET, J. 

Firm RAM SAHAI-RAM RATAN— 
-PLAINTIFF—APPELLANT 
VeTSUs 
IMAMI—DEFENDANT— RESPONDENT 

Civil Procedure Code (4et V of 1908), s. 100—Find- 
ing of fact—What witnesses meant by use of a parti- 
cular word is a question of fact. 

It isa question of fact as to what wás meant by 
the witnesses by the use of a particular word and 
it is not for a Court of second appeal to reverse 
the finding on the meaning of this word of the 
lower Appellate Court. 


S.C. A. from the decision of the Second 
Additional Sub-Judge, Allahabad, dated 
October 27, 1932. 

Messrs. K. N. Katju, B. Malik and Mahbub 
Alam, for the Appellant. 

Messrs. F. Owen O'Neill, Shiva Prasad 
Sinha and Zamirul Haq, for the Respond- 
ent. 

Judgment.—This 
by a plaintif against 
Appellate Court dismissing 
the plaintiff. The plaintiff 
a suit setting out that 


is a second appeal 
a decree of the 
the suit of 

brought 
the plaint- 
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iff was thekadar of an enclosure No. 66 
known as Mandi Qaziganj together with a 
house inthe enclosure, that Imami defend- 
ant was occupying a kothri in the said 
enclosure on a rent of Re. 1-4-0 per 
mensem, that there was a quarrel between 
the parties and on June 5, 1929, the 
plaintiff sent a notice by registered post to 
defendant to vacate the kothri by the 
end of June’ 1929 and to pay the rent 
which was due from March 1929, that in 
reply tothe notice defendant wrote stat- 
ing ‘that he was not a tenant of the said 
kothri but that he was a tenant of the 
land and the owner of the kothri and 
that the rent was due year by year for 
the land. The plaintiff asked for pos- 
session of the kothri and Rs. 5 arrears 
ofrent and Rs. 5 damages. The written 
statement set oat that plaintiff was not 
the owner of the house, that contesting 
defendant was the owner of the house, 
and that the predecessors of the plaintiff 
were the owners of the site only and 
plaintiff had only got a right to realise 
the rent ofthe site which the contesting 
defendant had never refused, that the 
house had been constructed by some pre- 
decessors-in-title of the defendant and that 
the proprietors of the Mandi had no con- 
cern with the construction of the house 
and that the predecessors-in-title of the 
defendant had been for a long time in 
occupation of the house. 

The first issue framed was whether the 
plaintiff was the owner of the kothrt in 
suit, and the second was whether the 
defendant was the tenant of the disputed 
kothri. The Munsif held that the plaintiff 
was the owner of theland and that a sale 
by one Alopi to Bhawani, uncle of the 
present defendant, was a sale of the 
materials of the house only and notof the 
house. The Munsif granted a decree to 
the plaintiff for possession of the kothri 
allowing the defendant to remove the 
materials. The defendant appealed and 
the lower Appellate Court set out that 
the point for determination was whether the 
defendant purchased only building materials 
or also the right of residence, and whether 
the suit was barred by estoppel. The 
Court found that although the sale-deed 
was missing, the statement of the plaintiff's 
witness Nathu Teli proved that this witness 
admitted that formerly Alopi lived in 
that room and then Bhawani came some 
30 or 35 years ago and for the purpose of 
the present discussion the possession of 
Bhawani over the house is proved for over 
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) years, that the Munsif had decided 
mat the payment of rent was ground rent 
wd no objection had been taken to that 
mding, that under a deed of gift of 
lovember 3, 1890, by Bechu in favour of 
‘ishesbar, predecessors of the defendant, 
meré was a gift of the house and not of 
me land on which it stood, that the right 
) reside inthe house was the subject 
{£ the gift so long as the donee paid the 
round rent. Then follows @ sentence to 
‘hich objection has been taken: 

“There is no doubt that there is no registered 
ase but the fact that the house has been allowed 
ı stand on the land for such a long time shows 
4e permanency of the tenancy, also the fact that 
«long the rent has not been increased.” 

Learned Counsel has assumed in 
rounds Nos. | and 2 of the second appeal 
sat this is a finding that there was a 
erpetual lease and objection is taken that 

perpetual lease was not pleaded or put 

1 issue and should have been created 
y a registered instrument under the 
'ransfer of Property Act of 1882 and the 
Registration Act. I do not consider that 
fhe finding is intended to be that there 
zas a perpetual lease. The words used 
re “the permanency of the tenancy” as 
pposed to a tenancy for a short period 
d month to month or year to year. What 
we Court has found is contained in the 
rast sentence of the judgment before the 
ader which is: 

“The plaintiff's case that he was the owner of the 
‘hop and land has been proved to be false, and in 
ay opinion, he is only entitled to realize 
he ground rent so long as the house stands and 
oe prebent defendant has a right of residence 
ailt. 

This is not a finding that there was a 
yerpetual lease because in the case ofa 
yerpetual lease the’ lessee would have a 
sight to remain in possession even though 
he house had ceased to stand; but the 
Anding is that defendant is entitled to 
‘emain in possession “so long as the house 
jtands.” In other words, the lower Court 
has found that the defendant owns a house 
and aright to retain the site as long as 
as it stands. This is the usual term which 
the Courts hold applies to the rights bet- 
meen the owners. of sites and the owners 
vf housesin a city, such as in the present 
case, the city of Allahabad. Objection has 
been taken by learned Counsel that the 
Transfer of Property Act and the Regis- 
tration Act would apply. I may note 
that this objection is 
memorandum -of second 
existence of a perpetual lease and it is not 
taken the existence of the tenure which 
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has been found by the lower Court asa 
tenure to cecupy the site so long as the 
house stands. Even if ‘we extend the 
argument in grounds Nos. 1 and 2 of the 
memorandum of second appeal to cover 
the actual tenure found, there arecertain 
difficulties in the way of the appellant. 
These difficulties are that in the plaint 
the appellant did not set out that the 
house had been built subsequent to the 
Transfer of Property Act of 1882 and the 
first Registration Act. Learned Counsel 
argued that it would be for the defendant 
to plead that the house had come into 
existence prior to those Acts. I consider 
that the allegation that the house had been 
built subsequent to those Acts should be 
made in the plaint. Secondly, there was 
no plea in the plaint that there should 
have been a registered agreement for the 
creation of the tenure in question. Thirdly, 
by accepting rent for the site from the 
defendant for so many years and by 
agreeing to the transfer from Alopi to 
Bhawani many years ago, the plaintiff 
and his predecessors are, in my opinion, 
estopped from raising the question now 
that the original transfer was not made 
ina legal form. This question of estoppel 
forms the subject of the third ground 
of appeal. 
The fourth ground 

below misconstrued the 


is. that the Court 
evidence of de- 


fendant which was that Alopi sold the 
“amla” and that the word “amla” could 
only mean the materials of the house. 


The finding of fact is that the house was 
owned by the defendant and his 
predecessors and that only the site was 
owned by the plaintif and his pre- 
decessors. When Alopi made a sale-deed 
he would naturally transfer all the right 
which he possessed. The sale-deed is not 
before us and there is only an oral 
account by a witness for- the plaintiff, 
Nathu Teli, of what wassold. The deed 
of gift has been produced and it shows 
that the house was transferred. In regard 
to the use of the word “amla,” there isa 
difficulty experienced by Indian witnesses 
in distinguishing between a house and 
the site on which the house stands and 
they frequently use the word “amla”, 
which no doubt literally means materials, 
to indicate the house as it stands as con- 
trasted with the site. The lower Appellate 
Court was entitled to construe the 
evidence before it to mean that the house 
as it stood withthe right of occupation 
was transferred by Alopi to Bhawani. 
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This isa finding of fact and I do not con- 
sider that the matter cad be raised in 
second appeal. It was a question of fact 
as to what was meant by the witnesses 
by the use of this particular word “amla” 
and it is not for a Court of second appeal 
to reverse the finding on the meaning 
of this word of the lower Appellate Court. 
For these reasons I consider that no case 
has been made out for second appeal and 
I, therefore, dismiss this second appeal 
with costs. As points of law have 
been raised, I grant permission for a 
Letters Patent Appeal. 


Appeal dismissed. 


MADRAS HIGH COURT 
Full Bench. 
Civil Revision Petition No. 746 of 1931 
December 18, 1934 
Brastey, C. J. AND Ramusam aNp KING, JJ. 
THAVVALA VEERASWAMI— 
PETITIONER 
versus 

PULIM RAMANNA AND OTAERS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXXVIII, 
r. 9, O. IX, r. 9—Attachment before judgment—Dis- 
missal of suit for default — Whether terminates at- 
tachment—Restoration of suit— Security bond given 
before dismissal, whether can be enforced in execution 
of final decree. 

In a suit on a promissory note an attachment before 
judgment of some money was obtained. A person 
gave security andthe attachment wasraised The 
suit was subsequently dismissed for default but was 
afterwards restored tothe fileand decreed in favour 
of the plaintiff ; 

Held, that when the suit was restored all ancillary 
orders including the proceedings for attachment 
before judgment must be deemed to have been also 
restored, and the decree-holder was entitled to enforce 
the provisions of the security bond against the 
surety in execution of the decree passed in the suit 
after restoration, Balaraju Cheitiar v. Masilamani 
Pillai (1), Ram Chand v. Pitam Mal (2), and Jai Bat 
v, Joharmull Bothra (5); referred to. : 

O. R. P. under s. 25 of Act IX of 1887 
praying the High Court to revise the 
order of the Court of the District Munsif of 
Rajahmundry, dated November 1, 1930, and 
made in E. P. No. 635 of 1930 in 8. O.S. 
No. 463 of 1929. 

Messrs. Ch. Raghava Rao and S. Raja- 
raman, for the Petitioner. 

Mr. T. Satyanarayana, for the Respon- 
dents. > . . . . . 

Beasley, Ç. J.—This Civil Revision peti- 
tion arises out of execution proceedings. 
The petitioner in those proceedings was the 
transferee of @ promissory note executed 
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by the lst and 2nd respondents in favour 
of the 8rd respondent. The petitioner 
filed a suit on the promissory note and 
obtained a decree and had obtained before 
judgment an attachment of some money 
that lay in the Rajahmundry Sub-Court to 
the credit of the lst respondent, .The 4th 
respondent gave security and thereupon 
the attachment of the money was raised. 
Subsequently, the suit was dismissed for 
default but was afterwards restored to the 
file and a decree in favour of the peti- 
tioner was passed. The petitioner applied 
to execute the decree against his surety 
but the latter contended that on the dis- 
missal of the suit the security bond given 
‘by him became cancelled in accordance 
with the provisions of the security bond 
and also the law. The District Munsif 
upheld this contention relying upon the 
Full Bench decision of this High Oourt 
in Balaraju Chettiar v. Masilamani Pillai 
(1), which decides upon the dismissal of 
a suit the attachment before judgment 
ceases under O. XXXVIII, r. 9, Civil Pro- 
cedure Code, even though'the Court did 
not pass an order withdrawing it. It must 
be observed, however, that in that case the 
Full Bench dealt with the case where the 
suit had been dismissed and on appeal 
was decreed and did not deal with a case 
like the present one where after dismissal 
for default the suit was restored to the 
file and eventually decreed in the trial 
Court: and any observations of the Full 
Bench upon the latter point are merely obiter; 
and in fact the Full Bench did not ex- 
press a decided opinion upon this point 
although it is contended that certain obser- 
vations of Pakenham Walsh, J., appear to- 
express a view contrary to the contention 
of the decree-holder here and in the Court 
below. What Pakenham Walsh, J. stated 
was as follows on p. 684%: 

“As regards the argument that in the case‘ of a 
suit dismissed for default and restored in the 
course of the same day it would work hardship to 
hold that the attachment before judgment ceased 
to have force, it is difficult to see how that can 
be a hardship which the law commands. There 
is much that might be said on the other side as 
the consequences of holding that an attachment 
continues in force after a suit is dismissed. As was 
pointed out by Mahmood, J. in Ram Chand v. Pitam 
Mal (2), such an attachment will subsist for ever 
whether there is or not an appeal until it is ex. 
pressly withdrawn. As stated above the referenco. 
before us does not deal-with a suit dismissed fo, 

(1) 53 M 334; 126 Ind. Cas. 614; AI R 1930 Mad. 514; 
aa L J 675; 31 L W 618; Ind. Rul, (1930) Mad. 

(2)10 A 506; A W N 1885, 195. 

Page of 58 M L J.—{[E@a] ~ 
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defatlt and restored to file but with one where 
the decres dismissing the suit is reverssd in ap- 
peal, To say that on a suit being decreed in ap- 
peal ali the interlocutory orders passed in the 
course of suit are at once revived appears ‘to ‘be 
going too far and might lead to serious difficulties.” 

Here the point to be considered is whe- 
ther the restoration of the-suit to the file 
makes the security bond still alive to the 
decree-holder, In Namagiri Ammal v. 
Muthuvelappa Goundan (8), Phillips, J. 
was of the view that when an order dis- 
missing a suit for default is set aside 


on an application made for the 
purpose, the suit remains as it was 
on the day that it was dismissed 


and all proceedings taken up to that date 
must be deemed to bein force when the 
dismissal is set aside and all interlocu- 
tory orders will be revived on the setting 
aside of the dismissal and that similarly 
an order for attachment of property wiil 
also be revived. But the Bench in that 
case, Phillips and Devadoss, JJ. held that, 
where a suit is dismissed, in the lower 
Court and the dismissal is set aside in 
appeal, the attachment before judgment 
will be deemed to have continued through- 
out, This view was of course negatived in 
Balaraju Chettiar v. Masilamani Pillai (1). 
In a later case, namely, Saranatha Ayyan- 
gar Vv. Moothia Moopanar (4) our learned 
brother Ramesam, J. sitting alone held 
that, in the case of a suit dismissed for 
default and soon afterwards restored to 
file, in the absence of anything expressly 
appearing against the view that inter- 
locutory applications were restored, the suit 
and all incidental matters were restored to 
file. In that case our learned brother cor- 
rectly takes the view that Balaraju Chet- 
tiar v. Masilamani Pillai (1) upon which 
the District Munsif relied does not govern 
the present case and that the question isnot 
whether the ancillary orders fall within the 
suit when it is dismissed but whether 
when the suit is restored they are also 
restored. I entirely agree with our learn- 
ed. brother's view upon this question. It 
does not seem to me reasonable that the 
plaintiffs in a suit who has got an attach- 
ment before judgment should have again, 
after the restoration of the suit after dis- 
missal for default, to apply to the Court 
fora fresh attachment and that having 
doneso the defendant should have to apply 


(3) 111 Ind, Cas. 887; A, 1 R 1928 Mad. 940; (1928) M 

W N 466; 28 L W 565; 56M L J 70. Denes 
(4)'57-M 308; "147 Ind.“ Cas. 1045; (1933) MWN 762; 

65-M'L J'844; 38 LW 887;-A IR 193k Mad, 49; 6'R M 


407, 
157—67 & 68 
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to raise the attachment by producing a 
surety or sureties, The common sense view 
of the matter is that all ancillary orders 
should be restored on the suit’s restoration 
without: any further orders. Upon this 
question there is direct authority of the 
Calcutta High Court in Jia Bat v. Johar- 
mull (5), It may possibly .be contended 
that the decision was based on the word- 
ing of the bond because Rankin, O. J. 
says on p. 860* m 7 
- “The suggestion was that because the suit had 
‘at one time been dismissed for default and was 
then restored the bond was of no effect, The learned 
‘Judge has very properly held that the bond has 
reference to the ultimate issue of the suit”. 

But the bond in that case was ‘of the 
usual kind as it created an obligation on 
the part of the surety to satisfy the-claim 
under the decree that might be passed in 
the suit and stated that if it should be 
dismissed the obligation was to be void. 
I can find no difference between the words 
ing of the bond here and the bond in ‘that 
case. Looking at the bond in the present 
case it is obvious that it has reference to 
the ultimate issue ofthe suit in the trial 
Court, It reads as follows : Nee 

“If the suit is to be decreed in favour ‘of the 
plaintiff in accordance with the plaint,he can rg- 
cover the decree amount from me personally ‘and 
from my properties and if the suit is to be dis- 
missed, the security bond should get ¢anceiled. On 
this condition this bond is executed”. 

Nevertheless it was contended before us 
that the latter condition shows that it was 
intended that when the suit was 
dismissed for any cause, even for default, 
the security bond should he cancelled. 
This contention completely ignores the ear- 
lier part of the clause’ which makes ‘the 
meaning perfectly clear. In my opinion, 
therefore, the District Munsif was wrong 
in thinking that the Full Bench decision 
in Balaraju Chettiar v. Masilamani Pillai 
(J) governs this case. It does not and I-am 
quite satisfied that the security bond ‘in 
such a case is restored with the ‘restora 
tion of the suit. The order of the District 
Munsif, therefore, dismissing the petition 
before him must, therefore, be Bet aside 
and the petition restored to file for dis 
posal according tolaw. The Civil Revision 
Petition is allowed with costs here ‘and *in 
the lower Court. 

ire eal ‘J.—I agree. 

in .—l agree, 2s 

: $ á Petition allowed. 

(5) £9 O 1450; 139 ‘Ind, Cas, 815; A I R1952 Cal, 
ase ab rw 745: Tad. Rul. (1932) Cal 656, 
F Page of ‘A LK ly32 Val,—|Hd.] 
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ALLAHABAD HIGH COURT 
Second Oivil Appeal No. 1125 of 1934 
January 22, 1935 

: NIAMAT-ULLAB, J. 
NAZIR SINGH AND OTHERS—DEFENDANTS 
, — APPELLANTS 


wo _ VETSUS 
LAKHU AHIR AND OTHERS—PLAINTIFFS 
AND DEFENDANTS—RESPONDENTS 

_ Civil Procedure Code (Act V of 1908), O. XXVI, 
T, 1, s. 100—Appointing more than one Commissioner, 
-if an error of law — Finding of fact supported by evi- 
dence, whether can be challenged in second appeal— 
‘Jurisdiction —Question of, should be determined from 
allegations in plaint—Agra Tenancy Act (I1 of 1926), 
38. 44, 121, 230—Suit in Civil Court by occupancy 
tenant for- possession alleging that Revenue Court 
wrongly made it part of another number in boundary 
dispute—Civil Court, if can entertain suit—S. 121, if 
operates as bar. 

There is no error of law_in appointing more than 
one Commissioner., Ifthe report ofone Commissioner 
is unsatisfactory in certain respects itis permissible 
for the Court to remit the case to the same Oommis- 
sioner or toappoint another Commissioner, : 

A finding of fact, supported by evidence, cannot be 
challenged in second appeal. 

The question of jurisdiction is 
determined on the allegations to 
plaint. 
` The Civil Court has jurisdiction to entertain a suit 
filed by an occupancy tenant whois aggrieved by the 
‘decision of the Revenue Court in a boundary dispute, 
for possession on the allegation that the Revenue 
Court has erroneously made it part of another number 
and s.12], Agra Tenancy Act, is no bar in the absence 
of allegation that both parties are tenants of the 
same landlord. Dan Sahai v. Jai Ram Singh (1), 
distinguished. 

. B. Q. A. from a decision of the Additional 
Sub-Judge, Ballia, dated May 9, 1934. 

i Mr. Shiva Prashad Sinha, for the Appel- 
ants. 


to be primarily 
be found in the 


Judgment.—This isa defendant’s ap- 
peal arising out of a suit for possession 
of a-strip of land. The plaintiff-respon- 
dents claimed it.to be within boundary 
of their plot. No. 772-1 with 15 “mahuwa” 
trees standing thereon. They claimed to 
be occupancy tenants in respect of the 
aforesaid plot. The. defendants, on the 
other hand, pleaded that the- land in dis- 
pute was part of their No. 772-2. It 
appears that there was a boundary dispute 
before the Revenue Oourt, and aggrieved 
by the decision of that Court the plaintiffs 
instituted the suit which has given rise 
to this appeal. 

No less than four Commissioners were 
successively appointed by the trial Court 
as the report of every one of them was 
contested by the party which considered it 
to be unfavourable, The parties led other 
évidence also. The suit was dismissed by 
the trial Court.” The defendants’ appeal 
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‘to the lower Appellate Court was also 


dismissed. In the present second appeal the 
only question of law that has been raised 
in the memo.of appeal is that the trial 
Court was not justified in appointing one 
I do not 
think there was any error of law in appoint- 
ing more than one Commissioner. If the 


‘report of one Commissioner was unsatis- 
-factory in certain respects, it was permis- 


sible for the Court to remit the case to 
the same Commissioner or to appoint 
another Commissioner, The lower Appel- 
late Court has taken into consideration 
the reports of all the Commissioners to- 
gether with other evidence in the case 
and arrived at a definite finding that the 
land in dispute was part of the plaintiff's 
As already stated, this is 
a finding of fact and is supported by evi- 
dence. It cannot, therefore, be questioned 
in second appeal. The learned Advocate 
for the defendant-appellants raised a ques- 


-. tion of jurisdiction which had not been 


taken in either of the Courts below or in 
the memorandum of appeal filed in- this 
Court. I allowed the poirt to be argued as 
it related to the jurisdiction of the Civil 
Court to take cognizance of a dispute like 
the one disclosed by the plaint in’ this 
case. . 

The learned Advocate’s contention is 
that the plaintiffs could have~ instituted 
‘a suit under s. 45, Agra Tenancy Act, and 
therefore the jurisdiction of the Vivil Court 
to entertain a suit for possession is barred 
by s, 230 read with Sch. IV, Agra Ten- 
ancy Act. I do not think this contention 
thas force. The plaintiff-respondents are 
‘occupancy tenants. They claim a portion 
of their No. 772-1 on the allegation that 
the Revenue Court erroneously made it 
part of No. 772-2 and that relying upon the 
demarcaticn of the Revenue Court, the 
defendants took possession of the land. In 
my opinion such a suit could not have 
-been instituted by the plaintifi-respondents 
under s. 44, Agra Tenancy Act, s. 12] of 
the same Act, is also referred to in this 
connection and it is argued that the parties 
held under the same land-holder and 
consequently a suit for declaration should 
have been brought in the Revenue Court. 
There is nothing in the plaint to suggest 
that both -parties are the tenants of the 
same land-holder. The question of juris- 
diction is to be primarily determined on 
the allegations to be found in the plaint. 
I do not think s., 121 can, in any way, 
operate.as a bar to the plaintiffs suit in a, 
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Civil Court. Reliance haa been placed on 
Dan Sahai v. Jai Ram Singh (1), to which 
I was a party. The facts of that case were 
quite different. A land-holder had institut- 
ed a suit for ejectment and obtained a 
decree in spite of which the tenant stuck 
to the land and the landholder subse 
quently instituted a suit in the Civil Court 
treating the defendant as trespasser. It 
was held that if there was no break in 
the tenancy, the defendant continued to 
be atenant. If there wasa breakin the 
tenaney but the defendant retained pos- 
session of the land in contravention of the 
Tenancy Act, and in disregard of the 
wisheg of his land-holder, the suit was one 
contemplated by s. 44, Agra Tenancy Act, 
in either of which case the jurisdiction of 
the Civil Court was barred. It depends 
entirely upon the frame of the suit and 
the allegations contained therein. If the 
allegations are such as to make it a suit 
to which s. 44, Agra Tenancy Act, is 
applicable, the jurisdiction of the Civil 
Court may be barred. If however the 
plaintiff treats the defendants as a tres- 
passers, and having regard to the nature 
of. the dispnte, the conditions required by 
s. 44 are not present, the jurisdiction of the 
Civil Court is not ousted. To uphold the. 
contention put forward before me would be 
tantamount to holding that in no case a 
Civil Court has jurisdiction to take cognia- 
ance of a suit for- possession of land, as 
defined in the Agra Tenancy Act. I am 
unable to subscribe to such a broad 
proposition, 

- The result is that this appeal fails and 
is dismissed under ©. XLI, r. 11, Civil 
Procedure Code. Leave to appeal under 
the Letters Patent is refused. : 


D. Appeal dismissed. 

. (1)138 Ind Oas. 486; A I R 1932 All. 465; (1982) 
ALJ 517; Ind, Rul (1932) All. 442; 16 R D438; LR 
13 A 287 Rev. : 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Criminal Case No, 20 of 1935 
February 7, 1935 
Mir Anwapd, A. J.C. 

. Musammat NUR SAHIBI ~Paritiange 
VvETSUS 
EMPEROR—Opposita PARTY 

Criminal Procedure Code (Act V of 1898 as 
amended in 1923), s. 545—Boy killed by accused— 
Conviction under s. 304-A, Penal Code(Act XLV of 
1860)—Fine—Compensation—Right of mother of boy to 
compensation. z ; 
- The amendment of -s. 545, -Qriminal Proceduré 
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Code, in 1923 entitles a person to compensation if 
he can get damages in Oivil Gourt for any 
loss or injury caused by the offence. 
Where therefore a boy is killed by the accused who 
is convicted under s,..394-A, Penal Code, and the 
accused is ordered to pay fine, the mother of the boy 
is entitled to compensation and the Oourt should 
order it to be paid out of the fine. Falla Sangui v, 
Mamidi |1), not followed. 

Cr. O. from an order of the Additional 
Sessions Judge, Peshawar, dated Octo-. 
ber 20, 1934. 

Mr. Raja Singh, for the Crown. ` 

Order.—One Yakub was convicted 
under s. 304 (a), Indian Penal Code, for 
running over Miskin, a boy aged seven 
years who was the son of Musammat Nur 
Sahibi. He was fined Rs. 250 by a Magis- 
trate, First Class, Mansehra, and it was’ 
further ordered that Rs. 200 out of the 
fine should be paid to the mother. An ap- 
peal was preferred by the accused to the. 
Sessions Court. The Additional Sessions 
Judge rejected the appeal but ordered 
that the fine should not he paid as com-: 
pensation to the mother. He relied ona 
Madras ruling reported as Yalla Sangui v., 
Mamidi (\}. Musammat Nur Sahibi has 
come up on revision. The amendment of 
s, 515, Oriminal Procedure Code in 1923 
entitles a person to compensation if he 
ean get damages in Civil Oourt for any, 
loss or injury caused by the offence. Act. 
XIII of 1855 entitled ac a 

“an Act ‘to provide compensation to familiés~ for 
loss occasioned by the death of a person caused 
by an actionable wrong”. E f 
defines such persons to be a _ wife; 
husband, parent and child, if any, of the 
person, whose death has been so caused. 
Reading the two sections together, no 
doubt remains whatsoever that the mother 
was entitled to compensation which was 
awarded to her by the trial Magistrate. 
The Additional Sessions Judge has ignored’ 
the fact that the law was changed subse-. 
quent to the publication of the judgment. 
of the Madras High Court referred to. 
above. This point has been very lucidly. 
discussed in J. R. by.this Court, i 

Under these circumstances I set aside 
the order of the learned Additional Ses- 
sions Judge and restore that of the trial 
Magistrate, with regard to the payment of 
compensation tothe petitioner. ` 
N. Order set aside. 

(1) 21 M 74, - 
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NIAMAT-ULLA 
HAND OOLLISTER, JJ. 
SHEO SHANKER—PLAINTIE— APPELLANT 
Versus 
KASHI oon AND OTHERS— DEFEN- 
DAN TS— RESPONDENTS 
Trust—Test to see if t i i ù 
j t is private or public— 
Intention of testator t 4 feat Enei. 
idole a ap ne edicate property for benefit of 


The criterion for decidin whet 
trust is or is not ofa briate aT 
said trustisor is not for 
duals. 

A will recited, inter alia, that so 1 

I i ; ong as the testa- 
remained alive, he would be he owner of the 
proper Y, that after his death his heirs should take 
one property in equal shares with the exception of 
nae aand thakurdwara which he had built and 

edicated for the benefit of his soul: that the heirs 


should defray the expenses of worship “at the shevala 


and thakurdwara from the income of the houses and 
Pops appertaining thereto; and out of the balanos of 
one they should do all necessary repairs of the 

is curdwara and shevala and also of the houses and 
shops, and if any balance should remain thereafter, 


they were to devote it t i 
Y e o charitable 
to their own private expenses ; paar 


Held, that the recitals showed i i 

3 that the intent 
nd ue testator was that the property be dedicated re 
aa eee of the idols, which in its wider sense meant, 
ae es ee anes ae pontio a that the trust was 
. . no i 7 
dividual members of the family. Aon 
i a A. from the decision of the Addi- 
K Sub-Judge, Benares, dated March 26, 


Messrs. P. L. Banerji 
the Appellant. erji and H. P. Sen, for 


Pe Gadadhar Prasad, for the Respon- 


Judgment.—The plaintiff sued for a 
declaration that a certain trust was of 
a private nature and that he and 
defendants Nos, 1 to 4, ‘being descendants 
of Gauri Shankar, who was the founder 
of the trust, had a right to manage 
the said trust and to perform worship 
in a temple forming part of the trust 
property. The plaintiff's case was that 
Gauri Shankar built a thakurdwara and 
a shevala and installed the family idols 
therein and he then built a few houses 


a particular 
is whether the 
the benefit of indivi- 


and some shops appertaining to the 
temple. On November 20, 1873, he 
executed a will under which he laid 


down certain rules of management. The 
plaintiff alleged that during his absence 
from Benares in whieh town the property 
in suit is situate—certain individuals 
filed a suit before the District J udge and 
wrongly obtainted declaration that the 
trust was of a public nature, and 
deiendants Nos. 5 and 6 were thereupon 
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appointed trustees by the District Judge. 
The plaintiff accordingly sued for a 
declaration that defendants Nos. 5 and. 
6 aforesaid had no right to interfere 
with the trust property. Defendants Nos. 
5 and 6 alone contested the suit and 
they pleaded inter alia that the trust was 
of a public nature and that the suit 
was barred by 3s. 42, Specific Relief 
Act. The Court below finds that the 
trust is of a public character and that 
the plaintiff is not in possession and it 
has therefore dismissed the suit, 


The criterion for deciding whether a 
particular trust is or is not of a 
private nature is whether the said trust 
is or is not for the benefit of individuals. 
In the present suit the question whether 
the trust is of a private or of a 
public nature rests upon the construc- 
tion of Gauri Shankar's will dated No- 
vember 20, 1873. In para. 1 of that 
will the testator recites that so ling as 
he remains alive he shall be the owner 
of his property. Inpara. 2 he provides 
that after his death his heirs shall take 
the property in equal shares with the 
exception of shevala and thakurdwara: 
“which I have built and dedicatedfor the bene- 


fit of my soul (or, more correctly, for the sake 
of spiritual merits) in the next world.” 


In para. 5, the testator lays down 
that the heirs shall defray the expenses 
of worship at the shevala and thakur- 
dwara from:the income of the houses 
and shops appertaining thereto; and out 
of the balance of the income 
they should do all necessary ree 
pairs of the thakurdwara and shevala and 


also of the houses and shops, and if 
any balance should remain thereafter, 
they were to devote it to charitable 


purposes and not totheir own private ex~ 
penses. There is nothing whatsoever in 
this document to indicate that the trust 
was of a private nature; on the con- 
trary its recitals show that the intention 
of the testator was that the property be 
dedicated for the benefit of the idols, which 
in its wider sense means, for the benefit 
of the public. There is the evidence of 
a witness for the defendants, a Khatri 
merchant of the name of Arjun Mal, 
who swears that the public are in the 
habit of worshipping in the temple and 
that no one is ever prohibited ‘from do- 
ing so. There is no evidence in rebut- 
tal of this statement. In our opinion tle 
recitals in the will of the founder of the 
trust—corrohorated - as it is by the 
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evidence of Arjun Mal—leayes no room 
for doubt that the trust is of a public 
nature and is not for the benefit of the 
individual members of the family. 

As regards the plea of the defendants 
that the suit is barred bys. 42, 
Specific Relief Act, the Court below 
has found that Kashi Shankar, defen- 
dant, is in possession and that he 
obtained possession by virtue of the 
fact that he along with defendants Nos. 
5 and 6 was appointed a trustee by 
the District Judge of Benares and thus 
his possession must be deemed to bein 
the capacity of a trustee and not on 
behalf of the plaintiff. We have not 
been referred to any evidence on the 
record to shake this finding of the 
Court below that Kashi Shanker trustee 


is in possession and that the plaintiff 
is out of possession. This being so, the 
suit fails on this ground also. The 


result of our finding is that this appeal 
fails and is dismissed with coste. 


N, . Appeal dismissed. 


— 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 561 of 1930 
December 19, 1934 
Kisoa 4np BAJPAI, JJ. 
-BABU RAM AND OTAERS—APPELLANTS 
versus 
INAM ULLAH—Pratntirre—Responpent 
Contract—One party executing deed according to 
agreement—Both are bound—Civil Procedure Code 
(Act V of 1908), 0. XXXIV, r. 6, 3,11, Expl. V— 
Plaintiff claiming personal decree—Defendunt not 
denying—Court mentioning nothing regarding it in 
decree—Subsequent application under O. XXXIV, r. 


2 


6, if barred—Charge by operation of law-— Personal 


ee of Property Act (IV of 1882), 
s. a 
In India agreements between two contracting 


parties are evidenced by the execution of a single 
document by one of the parties alone and yet if 


the contract has been agreed upon, the parties are ` 


bound by the rights conferred and the 
imposed by the document. [p. 537, col. 2.] 

Where the right of the plaintiff to obtain a per- 
sonal decree has been decided, the parties will be 
bound by such decision. But if there has been no 
decision on the point even though the plaintiff had 
claimed for such a relief in the plaint, the plaintiff 
is not barred from claiming it under Expl. V,s 11. 
Explanation V, would not apply unless the relief 
claimed was such as it was obligatory on a Court to 
grant [p. 536, col. 1.] 

Oase-law referred to 

f a charge holder has all the rights of a simple 
mortgagee, he can, when the net proceeds of the sale 
have proved insufficient and if the balance is 
legally recoverable from the defendant, claim a per- 
sonal decree for such amount, The mere fact that 
a. charge has been: created by operation-.of- law does 


liabilities 
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not disentitle the charge holder from pursuing the 
personal remedy. [p 537, col. 1.] 
Mr. Panna Lal, for the Appellants. . 
Messrs. Harnandan Prasad and P, M. Le 
Verma, for the Respondent. 
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Judgment—This is an appeal by the 
Cefendants against whom a personal 
decree under O. XXXIV, r. 6, Civil 
Procedure Code, has been passed by the 
Court below. 

The facts which have given rise to 
this appeal are as follows: On November 
15, 1915, Ahmad Husain, Hamid Husain, 
Musammat Maqbul-un-nissa and Anwar 
Husain sold some immovable property to 
Mool Chand, Babu Ram, Makhan Lal 
and Raghunath Das, for a sum of 
Rs. 12,266. Out of this, a sum of 
Rs. 3,030 was left with the vendees for 
payment to one Moti Lal, a creditor of 
the vendors. The vendees did not pay 
the said amount to Moti Lal, and the 
vendors thus obtained the right to recover 
the amount of unpaid purchase money 
from the vendees. This right was sold 
to Inam Ullah the present plaintiff 
No. 1. 

On November 16, 1921, Inam Ullah 
together with the original vendors brought 
suit No. 220 -of 1921, in the Court of 
the Subordinate Judge of Budaun for 
3,030 together 
with Rs. 2,727 as interest against Mool 
Chand, Babu Ram, Makhan Lal and 
Raghunath Das by sale of the property 
which had been sold to them and it 
was also prayed that if the property 
aforesaid be not sufficient for the amount 
claimed, then the plaintiffs may be 
allowed to recover the amount from the 
person and other property of the defen- 
dants. On March 20, 1922 the suit was 
decreed and it was said that in default 
of payment, the property comprised in 
the sale deed or a-sufficient part of it 
should be sold. No issue was struck on 
the question of the plaintiffs’ right to 
recover any portion of the decretal 
amount from the person and other pro- 
perty of the defendants, nor was there 
apy discussion in the judgment on that 
point. The decree that was framed was 
on a printed form and the printed 
words “if the sale proceeds. be.............. i 
entitled to obtain a personal decree” were 
scored out. ë 


On October 16, 1922, a fipal decree 
for sale was prepared and in execution 
thereof the property was sold on Novoiy- 
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ber 28, 1923, for Rs. 1,550 and the sale, 
notwithstanding the defendants’ applica- 
tion to set it aside, was confirmed on 
December.8, 1925, by the executing 
Court. On December 12, 1925, Inam 
Ullah applied for the preparation of a 
personal decree under. O. XXXIV, r. 6, 
Civil Procedure Code, against the ven- 
dees, The learned Subordinate Judge on 
March 6, 1926, dismissed the application 
of Inam Ullah for the preparation of a 
personal decree and on June 8, 1926, Inam 
Ullah, filed First Appeal No. 296 of 1926, 
in the High Court against the order 


refusing to prepare a final decree. Be- 
fore this appeal could come up for 
hearing, the vendees appealed to the 
High Court against the order of the 


executing Court dated December 8, 1925, 
confirming the sale in favour of Inam 
Ullah and on December 21, 1926, the 
High Court allowed the appeal of the 
vendees against the order refusing to 
set aside the sale and directed a fresh 
sale to be held. This second sale took 
place on October 20, 1927 and the price 
that was fetched at the ‘auction-sale was 
Rs. 4,400. 


_ First Appeal No. 296 of 1926, came 
up for hearing in this Court on May 
28, 1929 when a preliminary objection 
was taken on behalf of the defendants- 
respondents. The plaintiff, Inam Ullah, 
therefore took time to apply for the 
amendment of his application dated De- 
cember 12, 1925, for the preparation of 
a decree under O. XXXIV, r. 6, on 
the ground that as by reason of the 
fresh sale a larger amount was obtained, 
the amount for which the personal de- 
cree was to be passed should be 
decreased from Rs. 6,666-12-0 to Rs. 
5,038-7-6. Babu Ram and others object- 
ed to the amendment being granted on 
the ground that the original application 
for the preparation of a personal decree 
was based upon a sale that took place 
on November 28, 1923. That was con- 
firmed on December 8, 1925, and as the 
said sale was set aside by the High 
Court on December 21, 1926: 
“all proceedings incidental thereto and con- 
‘sequent upon such sale including the application 
for preparation of a personal decree were ipso 
facto. swept asido and Inam Ulah could not 
legally ask for amendment of an application 
that has become ineffectual and inoperative.” 

It was said that Inam Ullah could not 
‘be allowed in law to convert a cause 
‘of action that arose in 1925 jnto one 
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that accruéd in 1927 and: 

make his application of December 12, 1925 
relate prospectively to an event that happened 
about two years later.” 

The defendants alleged that several 
questions required determination and 
could be gone into only when a fresh 
application on the basis of the subse- 
quent sale was made, This matter 
came up for hearing before this Court on 
October 24, 1929, andit was held that the 
defendants’ contentions were valid and the 
amendment could not be granted. The 
learned Judges said that : 

“first sale having been set aside, subsequent pro- 
ceedings under O, XXXIV, r. 6, automatically fell 
through” 

and the result was: 

“that the parties were relegated to the position 


which they occupied immediately after the final decree 
was passed,” 


The plaintiff's application for amendment 
having been rejected, the plaintiff made an 
oral request for the withdrawal of his appeal 
and the learned Judges acceded to this 
request. The result was that First Appeal 
No. 296 of 1926 was dismissed with costs 
on October 24, 1929. On August 11, 1930 
Inam Ullah applied for preparation of a 
personal decree under O. XXXIV, r. 6, 
against Babu Ram, Musammat Hira 
Kunwar, widow of Mool Chand, Makhan Lal 
and Raghunath Das for the recovery of a 
sum of Rs. 5,404-8-0. Babu Ram and others 
objected on the ground that the decree- 
holder was not entitled to a personal decree 
and that the application was barred by the 
rale of res judicata. The Court below 
repelled the objections of the defendants 
and directed that a decree under 
O. XXXIV,r. 6, be prepared against the 
judgment-debtors, Babu Ram, Makhan 
Lal, Raghunath Das and the assets of Mool 
Chand in the hands of Musammat Hira 
Kunwar. The defendants have appealed. 
They contend thatthe present application 
was barred by the principle of res judicata, 
that the appellants were not personally 
liable, and that the application was barred 
by time. 

The plea of res judicata, asserting that 
the plaintiffs right to obtain a personal 
decree has been negatived previously, is 
taken with reference to two proceedings. 
It is said that when the plaintiff brought 
Suit No. 220 of 1921, he definitely claimed 
a relief to the effect that if the property, 
the sale of which was claimed, be not suffi- 
cient for the amount of the suit, then the 
plaintiff may be allowed to recover the 
amount of the suit from the person and 
other property of the defendants and as. 
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this relief was noi granted, the plaintiff is 
not entitled to obtain the same relief at a 
later stage of the suit. We are of the 
opinion that this contention is not sound. 
In -Musahab Zaman Khan v. Inayatullah 
-(1), the learned Judges observed that 
‘although : 

“it is true .....that ....a general form of plaint for a 
‘suit for sale under a mortgage, does include in its 
prayers for reliefa prayer that if the proceeds of 
the sale of the mortgaged property shall not be suffi- 
cient for payment in full of the amount to be as- 
certained, the defendant should pay to the plaintiff 
the amount of the deficiency...The more correct way 
‘of drawing up a decree in a suit for sale on a mort- 
gage would be to confine the decree for sale, i. e., the 
first decree to be passed to a decree under s. 88, 
against the mortgaged property, and that any sub- 
sequent relief to which, after that decree had been 
executed......the plaintiff was entitled, should stand 
over for a decree under 8390," 


They went on to say: 

“Tn our opinion s. 13, Civil Procedure Code, would 
not apply to an application under s. 90, for a decree, 
no matter whether the plaintiff had or had not 
claimed originally in his‘suit subsequent relief, or 
whether, if claimed, such subsequent relief had been 
allowed or disallowed by the Court when making 
the decree under s. 88, the time for adjudicating on 
the claim for subsequent relief not arriving until 
the decree under s 88, had been exhausted,” 

In Uttam Ishlok v, Phulman Rai (2), 
Banerji, J., held that : 

“ In such a suit although the plaintiff may properly 
claim a personel decree against the defendant, the 
Court in making its decree under s, 88, should confine 
the decree to one for sale of the property “ 

and the learned Judge referred to Musahab 
Zaman Khan's case (1), with approval. It 
is however contended by the appellants 
that form No. 128, which was a general 
form of decree for sale in a mortgage suit 
under the Transfer of Property Act of 
1882, is very different from form No. 4 in 
‘Sch. I, Civil Procedure Code; for whereas 
the previous form was confined strictly to 
a decree under s. 88, Transfer of Property 
Act, and did not include any subsequent 
relief, the present form contemplates the 
inclusion of a statement. to the effect that 
if the net proceeds of the sala are in- 
sufficient to pay the amount, the plaintiff, 
shall be at liberty to apply for a personal 
decree forthe amount of the balance; but 
this simply means that it is open to a Court, 
while deciding the suit, to adjudicate upon 
the right of the plaintiff and implies that if 
the Court so chooses, it may decide whether 
the plaintiff will or will not be at liberty 
at a late stage to apply for a personal 
decree. There can be even now no doubt 
that the appropriate time. for such an ad- 
judication is when the sale has been held 


(1) 14 A 513; A W N 1892, 80. 
- (2) 2 ALJ 879 AWN 1905, 144, 
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and the net proceeds of the sale have been 
found to be insufficient. The amount 
for waich the personal decree is to be given 
can under no circumstances be determined 
till efter the sale has taken place and 
befors this stage is reached, the Court can 
at best determine the abstract right of the 
plaintiff to obtain a personal decree. Where, 
therefore, asin the present case, the Court 
has mot struck an issue on this abstract right 
of the plaintiff and has not decided the 
same, it cannot be said that when the sale 
hastaken place, the plaintiff is precluded 
from obtaining a personal decree after the 
sale, if he is otherwise entitled. The form 
of tke decree has now received a’ further 


modification and it runs as follows: 


“The plaintiff shall be at liberty (where such 
remedy is open to him under the terms of his mort- 
gageand the law for the time being in force) to 
applr for a personal decree against the defendant for 
the amount of the balance,” yS 


‘Rewance is placed by the learned Counsel for 
the appellants on the case of Uttam Ishlok 
Rat v. Ram Narain Rai (3), which was an 
appeal under the Letters Patent from the 
dec.sion in Uttam Ishlok v. Phulman Rai 
(2), wherein the learned Judges referred 
to she case in Musahab Zaman Khan v. 
Ineyatullah (1), and said that they did not 
disagree with the view taken in that case 
but added that where a party entitled to 
a harge claims not merely a remedy 
agsinst the property, the subject-matter 
of he charge, but also a personal remedy 
agninst the owner of that property, it was 
noi premature to decide the question of 
liability on the hearing of the original 
suct and if this question has already been 
the subject of determination at the former 
trial, the rule in Musahab Zaman Khan v. 
Inyatullah (1), was too broadly stated. It 
wculd, therefore, appear that the Court can, 
if if so chooses, determine this question at the 
hearing of the original suit but it is not 
bcund to’ do so, and if it has refrained from 
deciding the question, although a claim was 
made in the plaint, it cannot be said that 
a subsequent claim to that effect at a later 
stage is barred by res judicata. Mr. Panna 
Lal has referred us to the cases of Jeuna 
Bahu v. Parmeshwar Narayan (4), Mukhram 
Ayarwala v. Ehsan Ahmad (5), Ram Nath 


-3) 28 A 365; 3 ALJ171; A WN 1906, 44. 

34) 47 O 370: 49 Ind Oas. 620; A IR 1918 P O. 
19; 36 M L J 215; 17 ALJ 207; 23 O WN 490; 
2€ M L T278; 29 O L J 443;21 Bom. LR 589: 
IC L W 26; (1919) M-W N 347; 12 Bur. L T 80 (P 0), 
` (5) 152 Ind. Oas. 770; AIR 1934 Osl 764; 38 O 
w N 850; 60 0 LJ 22; 7 RO 317. - Paa ig 
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vi Nageshur Singh (6), Ishar Das v. Maya 
Mal (7) and Magbool Ahmad v. Dinga Prasad 
(8), wherein it has been held that if there 
isa compositefdecree, that is, a decree for 
sale containing a declaration that if the net 
proceeds of the sale are insufficient to pay 
such amount, the plaintiff shall be at 
liberty to apply for a personal decree for 
the amount of the balance, there is an 
adjudication which is detrimental to the 
defendant. and if the defendant does not 
appeal from it, he is under s. 97, Civil 
Procedure Code, precluded from disputing 
its correctness afterwards. Yet there are 
observations in some of these cases that the 
personal relief.against the mortgagor can 
be asked generally only when proceeds of 
the sale prove insufficient and that a com- 
posite. decree.. like this may. be.valid, but 
it is usually improper. AJl these cases 
only goto show «that “were the right of the 
plaintiff to obtain a personal decree has 
been decided, the parties will be bound 
by such. decision. We haye not been re- 
ferred to a single case wherein it has been 
held: that if,there has been no decision on 
the point and if the plaintiff had claimed 
for such a relief in the plaint, the plaintiff 
would be barred from claiming it under 
Explanation V,s. 11. Explanation V would 
not apply unless the relief claimed was 
such as it was obligatory on a Court to 
grant and the cases, including cases of this 
Court, to which reference has already been 
made, show that it is not obligatory for a 
Court to grant the relief in the nature of 
a personal remedy at the time of the origi- 
nal suit. In Govindasamy Gounden v. 
Kandasamy Koundan.(9), it was held ; 

“that the fact that the personal remedy is asked for 
in the plaint- and that nothing appears about it in 
the decree, is not enough: to say that the plaintiff is 
for.ever after barred from asking for it.” ` i 

We might mention that in the written 
statement the defendants nowhere alleged 
that the plaintiff was not entitled to a per- 
sonal decree.. 

Tt is then said that the plaintiff did once 
on December 1?, 1925, ask for a personal 
decree and the Court on March 6, 192%, 
refused the plaintiff's application. The 
plaintiff's appeal. against this. decision 
having been, dismissed on October 24, 1929, 

(6) 126 Ind. Cas. €&9; A I R 1930 Oudh 378; 70 
W N 77i; Ind. Rul. (1930) Oudh 417. 

(7) 144, Ind, Caa.738; AIR 1933 Lah 329; 34.P L 
R 171;6 R L 23, bee pes 
` (8) 144 Ind, Cas. 931; A I R, 1933, Oudh 352; 10 
O W: N.653; 6 R O17. ; 
` (9) 103:-Ind; Oas. 528; A.I R, 1927 Mad. 779; 
Ne MW N 330; 39-M. G T 22;°53.M. D'J 
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the plaintiff is at all evenis now debarred 
from claiming a personal decree by his 
present application. This is the second 
proceeding with reference to which the plea 
ofires judicata is taken and strong reliance.is 
placed on the case of Hook v. Administra- 
tor-General of Bengal (10), where their 
Lordships held that s. 11, Civil Proceduré 
Code, is not exhaustive of the circumstances 
in which an issue is res- judicata and -it 
was observed that the binding force of an 
adjudication at one stage of the suit 


depends not necessarily upon. s. 11, but 


upon general principles of law and that 
if it were not binding, there would be 
no end to litigation. In. an administra- 
tion suit it was held that a certain gift 
over was invalid as creating a perpetuity 
and in further proceedings in the suit 
the validity of the gift over was attempt- 
ed to. be reagitated and their Lordships 
held; that this could not be done, We 
have, in an earlier portion of-our judgment, 
referred at some length to the circum- 
stances under which the plaintiff. withdrew 
his appeal and we are of the opinion that 
as a result of the decision by the High 
Court, the plaintiff's. right to ohtain a 
personal decree has been expressly reserved 
and that the defendants cannot be per- 
mitted to say that the plaintiff should not 
now be allowed to claim a personal decree 
on the ground of res judicata, if under the 
law he is entitled.to it. The first sale 
after which the claim was made for a 
personal decree was set aside by the High 
Court. The plaintiff had appealed against 
the decision of the learned Subordinate 
Judge, disallowing the plaintiff's applica- 
tion for a decree under O. XXXIV, 
r. 6, and the defendants raised a pre- 
liminary objection that the appeal had 
then beccme infructuous and when the 
plaintiff wanted to amend his application, 
they strenuously 1esisted the same and 
tbis Court definitely said that by reason 
of subsequent events the parties had been 
relegated to the position which they 
eccupied immediately afier the final decree 
was passed. In our opinion the defendants 
cannct be permitted to take up now a 
contrary position on general principles of 
law and if anything has been decided 
between the parties by this Court it is 
that the plaintiff has obtained a fresh right 
to apply. : 

(10) 48 0 499; 60 Ind. Cas. 681; A IR192i P O 
13; 48 I A187; 19 A L J 366; 40 M I. J 423;29 M 
L T 366; (1921) M W, N 313; 33.0 L J 405; 3U 
P LR (PO) 17: 23 Bom. L R 648;, 25 CW N,915; 
14 L W 221 (P ©): g 
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We now proceed to decide the question 
whether the plaintiff can obtain a personal 
decree. Mr. Panna Lal contends that 
under s. 55, cl. (4), sub-s. (b), Transfer 
of Property Act, the plaintiff has a charge 
upon the property sold to the defendants 
to the extent of the unpaid purchase 
money and he must confine himself to 
that property alone; he cannot claim any 
relief against the person and other prop- 
erty of the defendants. He has, how- 
ever, to meet the provisions of s. 100, 
penser of Property Act, which provides 
that: 

“Where immovable property of one person is by 
act of parties or operation of law made security 
for the payment of money to another, and the 
transaction does not amount to a mortgage, the 
latter person is said to have a charge on the 
property; and all the provisions hereinbefore con- 
tained which apply to a simple mortgage shall, so 
far as may be, apply to such charge.” 

If a charge holder has all the right 
of a simple mortgagee, he can, when the 
net proceeds of the sale have proved 
insufficient and if the balance is legally 
recoverable from the defendant, claim a 
personal decree for such amount. It is 
said that whera a charge has been 
created by operation of law the charge 
holder is not clothed with the rights ofa 
simple mortgagee quaa personal remedy, 
Reliance is placed on the case of Cor- 
poration of Calcutta v. Arun Chandra 
Singh (11), but the facts of that cage 
were entirely different. Their Lordships 
held that s. 67-A, Transfer of Property 
Act, did not apply where a charge has 


been created under s. 205, Calcutta 
Municipal Act. Reference was also made 
to the judgment of Richards, J., in 


Uttam Ishlok v. Phulman Rai (2), but 
Banerji, J., the other member of the 
Bench, was of a contrary opinion and we 
feel inclined to agree with his view for 
the reasons given by him. It is worthy 
of note that there was an appeal against 
this decision and although the decision of 
the Letters Patent Bench proceeded on a 
different peint, Starley, ©. J., observed 
that if it were necessary to determine 
the question of the right of a charge holder 
to obtain a personal decree they would 
have difficulty in resisting the forcible 
reasoning to be foundin the judgment of 
Banerji, J. It is conceded that if the 
plaintiff had brought a suit in the first 
instance for the recovery of the unpaid pur- 
chase money from the defendants personally, 


(11) 61 O 1047; 153 Ind. Cas. 972; A I R 1934 
We 862; 380 WN 917; 60 C Ld 312; 7 R.-O 
414. 
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there. could have been no defence. In. 
the sale-deed in favour of the defendants 
there was an express stipulation’ that 
Rs. 3,030 was being left with the vendees, 
for Fayment to one Mool Chand, a creditor 
of the vendors. In India agreements 
between two contracting parties are evi- 
denced by the execution of a single. 
document by one of the. parties alone and 
yet if the contract has been agreed 
upor the parties are bound by, the rights 
conferred and the liabilities imposed by. 
the document. The defendants therefore, 
mus: be deemed to have covenanted to, 
pay the sum of Rs. 3,030 to the creditor 
and as they broke the contract, the article 
applicable would be 116 of the Limitation 
Act, the document being a registered one 
and the period of suit would be six years. 
Artiele 111, Limitation Act, would not be 
applicable because that applies. to a simple 
case where the vendee has not paid a 
portion of the purchase money to the vendor 
and not where he has broken a contract to 
pay the same to a creditor of the vendor. 
There can be no doubt that the vendee. 
mads himself personally liable and the 
amount, therefore, is legally recoverable 
within the meaning of O. XXXIV, r. 6, 
and mere fact that a charge also has been 
creased by Operation of law does not dis- 
entitle the charge- holder from pursuing 
the personal remedy. 

Mr. Harnandan Prasad on behalf of the 
respondent has referred us to Raghulkul 
Tilak v. Pitam Singh (12), This case, fully 
supports the respondent both on the point 
of res judicata and on the question of the 
plaintiff's right to obtain a personal decree. 
It was held that where title has passed 


to she purchaser as the result of the 
purchase, the purchaser is personal- 
ly Hable for the purchase money 


under s. 55 (5), cl. (6), Transfer of Prop: 
‘erty Act, irrespective of the personal 
liab lity created by the sale-deed and that 
this personal liability is apart from the 
liab:lity imposed onthe property purchased 
by him under s. 55 (4), cl. (b). The learned 
Judges said that where a charge is the 
result of a contract, there may also be a 
personal remedy to be found. While dis- 
cussing the plea of res judicata, they 
observed as follows: 

“The quéstion of res judicata arose in this way. 
The plaintiff when he brought his suif appended 
relist (b to his plaint: 


130 Ind. Cas, 194; A I R 1931 All, 


(127 524 90 
1524; Ind. Rul. (1931) All, 


1; 
99; CHQ A L J 
246, 
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I£ the proceeds of the sale be insufficient to pay 
up the decretal amount due to the plaintiff at the 
time, he may be authorized to apply for a decree 
for the balance, 
. Exception was taken on behalf of the defendants 
to the reliefs sought by the plaintiff. But nothing 
specifically was said about the particular relief 
which we have quoted above. No issue was framed 

. - - The learned Judge who tried the case does 
not mention even the existence of this relief in 
his judgment. He contented himself with passing 
a decree under O. XXXIV, r. 4, Civil Procedure 
Code. The decree that was framed followed the 
form No. 8 series (d) appended to Sch, I and gave 
the plaintiff liberty to apply for a personal decree 
for the amount of the balance. 

On behalf of the appellants it has been con- 
tended that this decree having become final, the 
plaintiffs right to apply under O. XXXIV, r. 6 
has been recognized once for all and the decree 
cannot be departed from. 

We are of opinion that s. 11, Oivil Procedure 
Oode, does not in terms apply to this case. The 
present procesdings are only a part of theoriginal 
proceedings and it cannot be said that the matter 
was decided either specifically or by implication 
in a previous suit. The rule of res judicata has 
been applied to subsequent proceedings when the 
points raised in the subsequent proceedings were 
Yaised in the earlier proceedings and were speci- 
fically decided. In the circumstances we do not 
think that we are in a position to apply the rule 
of res judicata and to hold that the plaintif’s right 
has been settled once for all and in his favour.” 

The case before us is, if anything, 
stronger on facts and we also, as we said 
before, are not prepared to hold that the 
plaintiff's right has heen so ~settled once 
for all when the preliminary decree was 
passed against him. We are, therefore, 
of the opinion that the plaintiff is entitled 
to a personal decree and there is no 
bar either of res judicata or of any other 
principle of law to his obtaining such a 
decree. 

Finally it was contended that the 
plaintiffs application for the preparation 
of a final decree was barred by time. 
There is no force in this contention. As 
stated before the article applicable, to the 
facts of the present case is Art. 116, 
Limitation Act. The sale-deed was execute 
ed on November 15, 1915, and the suit was 
brought within six years of that date on 
November 16, 1921, because November 15, 
1921, was a holiday. For the reascns 
given above, we have come to the con- 
clusion that the decision of the Court 


below is correct and we dismiss this 
appeal with costs. 
D. Appeal dismissed. 
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RANGOON HIGH COURT 
Special Bench 
Civil Reference No. 4 of 1935 
June 12, 1935 
Pace, C. J., Mya Bu ano Mosnty, JJ. 


In re: C.R. M. M. L. A. CHETTYAR FIRM 

Stamp Act (II of 1899), Art, 23, 5. 24-~Stamp duty 
payable on instrument—How to be determined—Convey- 
ance—Consideration, descharge of debt due by trans- 
feror—Amount mentioned less than actual amount due 
—Balance stated as having been waived—Stamp duty 
payable on conveyance. 

The stamp duty payable upon an instrument must 
be determined by referring tothe terms of the docu- 
ment, and the Court is not entitled to take into 
consideration evidence de hors the instrument itself, 
Rut the charging words in Art. 23, Stamp Act, “where 
the amount or value of the consideration for such 
conveyance as set forth therein,” do not mean that 
the revenue authorities must have regard only to 
what the parties to the instrument have elected to 
state the consideration to be, but that the duty must 
be assessed upon the amount or value of the con- 
sideration for the transfer as disclosed upon an exa- 
mination of the terms of the instrument as a 
whole. 

In a conveyance of immovable property consisting 
of paddy and garden land, the consideration passing 
to the transferor for executing the conveyance was 
stated to be a total sum of Rs. 300 made up of Rs. 250 
being/the total of two items of principal sum and 
Re, 50 being the balancë of interest arrived at by 
waiving (literally reducing) Rs, 145-14-0, out of 
Rs. 195-14-0 the total of two items of interest : 

Held, that the agreement to release the balance of 
the debt formed part of the consideration passing to 
the transferor for executing the conveyance and that 
the consideration for the conveyance as set forth 
therein was the cancellation of the whole debt, the 
principal sum and Rs, 50 due as interest thereon 
being treated as having thereby been repaid and the 
transferee agreeing upon the due execution of the 
conveyance to waive or release the balance of the 
interest. The amount of stamp duty leviable waa 
upon Rs, 445-14-0. . p 

Mr. A. Eggar, for the Financial Com- 


missioner. 
Mr. Aiyangar, for C. R. M. M.L. A, 


Chetty ar Firm. 


Page, ©. J.—The following questions 
have been referred for determination by 
the High Court in a case stated by the 


Financial Commissioner, Burma: 

“(1) Tn the deed of conveyance under reference 
wherein only a specified portion of a debt is named 
as the consideration for the transfer, the remainder 
of the debt being waived, does 5.24, Stamp Act, 
require that in spite of the waiver the consider- 
ation should, for the purpose of the assessment of 
stamp duly on the conveyances, be deemed to be 
the whole of the debt or is it permissible to treat 
only the portion of the debt specified in the deed 
as the consideration and to disregard the waived 
portion ?” i. 

(2) If the answer to the first question is in the 
sense of the "second alternative, is the waiver of 3 
portion of the debt, as expressed in the document, 
a release on account of which additional stamp duty 
Pear be charged under Art. 55, Sch, I, Stamp 

ct i 
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In my opinion the case is free from diffi- 
culty. Unders. 24 it is provided that : 

“Where any property is transferred to any person 
in consideration wholly or in part of any debt due 
to him... . such debt . .. is to be 
deemed the whole or part, as the case may be, 
of. the consideration in respect whereof the transfer 
is Chargeable with ad valorem duty. Illustration.— 
(1) A owes B Rs. 1,000. A sells a property to B, 
the consideration being Rs 5CO and the release 
of the previous debt, of Rs. 1,00. Stamp duty is 
payable on Rs. 1,500." 


Under Art. 23, a conveyance as defined 
in s. 2 (10) is chargeable “where the 
‘amount or value of the consideration for 
such conveyance as set forth therein” 
exceeds Rs. 200 but does not exceed 
Rs. 300 with the stamp duty of Rs.4-8-0 
and where the consideration exceeds 
Rs. 400 but does not exceed Rs. 500, the 
stamp duty leviable is Rs. 7-8-0. It is 
well settled that the stamp duty payable 
upon an instrument must be determined 
by referring to the terms of the document, 
and that the Court is not entitled to take 
into consideration evidence de hors the 
instrument itself: Raman Chetty v. Muham- 
mad Ghouse (1), Sakharam Shankar v. Ram- 
chandra Babu (2) and Ramprasad Shivlal 
Y. Shrinivas Balmukand /3). But the charg- 
ing words in Art. 23 

“where the amount or value of the consideration 
for such conveyance as set forth therein” 
do not mean that the revenue authorities 
must have regard only to what the par- 
ties to the instrument have elected to 
state the consideration to be, but that the 
duty must be assessed upon the - amount 
or value of the consideration for the trans- 
fer as disclosed upon an examination of the 
terms of the instrument asa whole. The 
document under consideration is a con- 
veyance of immovable property consisting 
of paddy and garden land. The consider- 
ation passing to the transferor for executing 
the convenyance is therein stated to’ bea 


total sum of Rs. 300 made up of Rs, 250 - 


being the total of two items of principal sum 
and Rs. 50 being the balance of interest 
arrived at by waving (literally reducing) 
Rs, 145-14-0, out of Rs. 195-14-0 the total of 
two items of interest. 

The details of the transaction are then 
set out, from which it appears that there 
were loans, one of Rs. 150 in respect of 
which there was interest due ai‘the date of 
the execution of the conveyance amounting 
to Rs, 119-8-0, and the other of Rs. 100 


(1) 16 O 432, 

(2) 27 B 279; 5 Bom. L R28. 

(3) 27 Bom. L R 1122; 90 Ind. Ọas. 685; AT R 1925 
Bom. 527. . 
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upor which the interest then due was 
Rs. 76. It is thus seen that the benefit 
which would accrue to the transferor as 
of duly executing the con- 
veyence was that he would obtain in 
substance and effect the cancellation of 
the whole debt of Rs. 445-14-0 which was 
due from him to the transferee, that debt 
consisting of the following items: Rs. 150, 
pricipal on the first loan; Rs. 100, 
principal on the second loan; Rs. 50, part 
of the interest due on the two loans, and 
Rs. 145, being the balance of the interest 
whch the transferee on the conveyance 
beiag duly effected-agreed to release. In 
the instrument it is further provided that 
the transferor 
' “andertook to see that there shall not be any litiga- 
tior, objection or interference by anfone. Except 
to the creditor O. R. M. M L. A. money-lending firm 
the said lands have not been previously mortgaged 
or sold or given to any one else. We declare.thaf 
the said lands are free from other debts, Should 
there be an interference or objection hereafter, we 
als agree that promissory notes shall stand as 
they did originally, and that the creditor shall have 
aright to demand and recover principal and interest 
as he likes, without waiving the amount of interest 
thet has been waived . The ereditor agree- 
ing to the proposal accepts the offer of surrender.” 

‘Now, under s. 63, Contract Act, a creditor 
may in whole or in part dispense with 
tke payment of a debt due to him from 
his debtor. But in the present case the 
agreement by the transferee to release 
the balance of the interest due at the 
time when the instrument was executed 
was part of the consideration that passed 
tc the transferor for executing the con- 
vayance, At the hearing the learned 
Advocate for the respondent was asked 
ky the Court whether he contended that 
there was any waiver or release of the 
Es. 145-14-0 due in respect of interest 
independently of the instrument, and he 
r2plied—as indeed he was bound to reply— 
in the negative: and in such circum- 
stances it is manifest that the agreement 
t release the balance of the debt formed 
part of the consideration passing to the 
transferor for executing the conveyance. 
-am of opinion, having regard to the 
erms of the instrument, that, the 
Zonsideration for the conveyance as set 
forth therein was the cancellation of 
the whole debt, the principal sums and 
Rs, 50 due asinterest thereon being treated 
as having thereby been repaid and the 
transferee agreeing upon the due execution 
of the conveyance to waive or release the 
balance of the interest. 

For these reasons I would answer the 


510 


first question propounded by saying that - 


the amount of stamp duty leviable in 
respect of the instrument in question was 
upon Rs. 445-14-0. The second question 
does nob arise. 

Mya Bu, J.-—I agree. 

Mosely, J.—I agree. 

N. Questions answered. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 316 of 1931. 
September 18, 1934 i 
KENDALL AND IQBAL ÅHMAD, Jd. 
SATNAM SINGH—DEFENDANT 
— APPELLANT 
Versus 
BAWAN BHAGWAN SINGH AND ANOTHER 
PLAINTIFF AND DEFENDANT— RESPONDENTS 

Hindu Law—Religious Endowment — Mahant, if a 
trustee—Appointment of new mahant — Transfer by 
gift to him, if necessary — Mahant’s right to resign 

rom office — Mahant installing another on gaddi— 
Whether can be turned out for any reason. 

A mahant is in the position of a trustee of math 
property and the property appertaining to the math 
vests not in the mahant personally, but in the in- 

- stitution, and when a mahant succeeds he cannot 
claim the math property as his personal belonging, 
but merely as an appurtenance to his office, The 
property remains, throughout, the property of the 
institution and when a new mahantis installed there 
is no transfer of the property to him by gift or other- 
wise, but he assumes the office, which entails the 
management of the property appertaining to the 
‘math’. Satya Deo Dass v. Santok Dass (1) and 
Ram Prakash Das v. Anand Das (2), referred to, [p. 
515, col. 1] f f w 

There is no law under whicha trustee is prohibit- 
ed from resigning his trusteeship, provided that the 
proper measures are taken for the protection of the 
trust. Soa mahant has the right to resign if he 
wishes to do so. [p. 544, col, 2] ; 

When once the mahant has duly installed another 
on the gaddi and conferred on him the office of mahant, 
hecannot be turned out for any reason whatever, 
whether for rudeness tothe sadhus or merely because 
a body of the devotees or persons interested preferred 
another candidate. Ta 3 

F.C. A. from the decision of the First 
Additional Sub Judge, Banares, dated July 


3, 1931. 

Dr. Sir Tej Bahadur Sapru, Dr. K. N. 
` Katju and Mr. M. N. Raina, for the Appel- 
lant. 

Messrs. P. L. Banerji, A. Sanyal and K. 
- N. Malaviya, for the Respondents. 

Judgment.—This appeal arises from a 
suit brought by the plaintiff for a dec- 
laration that he is the “gaddinashin 
owner” of the property named in the 


plaint and the mahant of Chaitan Math, 


a Sikh Math, in the city of Benares. The 
late Mahanth Ratan Singh, died on June 23, 
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1928, leaving the defendant-appellant, 
Satnam Singh, in possession of the math 
property, after nominating him as his 
successor and executing a wil] in his favour. 
The plaintiff, who is now called Bawan, 
Bhagwan Singh, is by birth a Brahmin, 
whose Hindu name was Murli, and is the Son 
of a man originally named Mahadeo, who 
acted as cook of the late mahant for seve- 
ral years. Both father and son were con- 
verted to Sikhism and re-named Hardeo 
Singh and Bawan Bhagwan Singh, and! 
both, according to the evidence for the 
plaintiff, were initiated as chelas of the. 
late mahant, and subsequently on April 13, 
1928, Bhagwan Singh was installed ag 
mahant under the guardianship of his 
father, but was afterwards turned out in 
favour of the appellant, Satnam Singh. The 
case for the plaintiff was that the will exe- 
cuted by the late mahant in favour of 
Satnam Singh on June 5, 1928, was a collu- 
sive document obtained by fraud and undue 
pressure, and that in view of the fact that 
the plaintiff had himself been installed as. 
mahant during the lifetime of the late 
mahant, it was invalid, and the ceremonies 
of nominating Satnam Singh during the- 
lifetime of the late mahant and subse- 
quently installing him were ineffective. 
The suit. was contested by the defendant- 
appellant, Satnam Singh on the grounds 
that the plaintiff was not a chela of Ratan 
Singh’s (in the written statement it was 
said that he was not even a Sikh, but 
this objection was dropped), that he was 
never installed as mahant, and that the 
defendant-appellant himself was a chela 
and had been nominated and duly installed 
as mahant; and amongst his evidence he 
included two photographs of groups taken 
at his nomination and installation ceremo- 
nies. The learned Subordinate Judge has 
found that the will of thelate mahant was 
duly executed, and that there was no doubt 
also that the ceremonies of nominating and 
installing the appellant were observed; but 
he has also found that the appellant was. 
not a “chela” of the late mahant’s. As re- 
gards the plaintiff, the finding is that he 
was duly installed first, and consequently 
that the late mahant had no longer any 
disposing power when he executed the 
will in favour of the appellant, so that it 
was of no effect, as were the ceremonies 
of nominating and installing the appellant. 

The circumstances that led up to the 
suit, so far asthey appear from the evi- 
dence, are.as follows: 

According to the plaintiff and his wit- 
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“nesses, the plaintiff's father, Hardeo Singh 
(who isa party to the suit), who had been 
acting -as a cook to the late mahant for the 
last 10 or 1l years, and the plaintiff him- 
‘self were initiated as chelas on March 16, 
1927. There has been some juggling with 
the alleged date ofthis initiation, for at 
one time it is said to have been in 1984 
Sambat, and thatis the date given in the 
plaint. But thetrial Court has found that 
the earlier date is correct, and we do not 
feel justified in differing from this decision. 
As we are clearly of opinion, that the 
plaintiff and his father were initiated as 
chelas, the exact date on which the cere- 
mony took place is not of great impor- 
tance. On March 23, 1928, there was a 
meeting of Nirmal Sadhus in Benares and 
a resolution was passed urging the mahant 
not to give the gaddi to Bhagwan Singh. Tke 
meeting has been described by Narhari Na- 
~ rain Singh, a witness for the plaintiff, who 
„stated that, in order to organise the opposi- 
tion, a president and secretary were appoint- 
ed, and it was decided that sadhus should be 
deputed to the Punjab for holding meet- 
ings and passing resolution, etc; some 
documents were produced in evidence by 
the plaintif to show that these meetings 
took place and that these resolutions were 
‘passed, and some ofthese are shown by 
the evidence for the plaintiff to have been 
received by the mahant, but their autheniti- 
city has not been proved. For instance, 
Exs. 7-11 show that letters were received 
by the mahant purporting to convey to him 
the disapproval of the mahants and sants 
of the maths in various places at the pro- 
posed installation of Bhagwan Singh. We 
cannot accept these documents as proof 
that the Sikhs in distant ‘parts were agi- 
tated at the proposed installation but they 
do at any rate show thatthe mahant had 
received warning that trouble was brew- 
ing. On April 13, a Sikh named Gopal 
Singh made an application to the District 
Magistrate of Benares, in which he said : 

“For the present I may inform you that Mahant 
Ratan Singh, whoisin charge ofthe Nirmala (Sikh 
Sadhu) math, . . had made up his mind to appoint 
his successora minor boy of' about 12 years whois 
the son of his cook and quite unfit for the responsi- 
ble position being entrusted to him. The Sikhs and 
the Sikh Sadhus (Nirmalas) of this place as well as of 
the Punjab are all against this act of the -said 
mahani, and hence this agitation here: as well as in 
the Punjab among theSikhs,. ... The said math 
yields a monthly income of about Rs. 1,000 only. 
Hence it is highly desirable to` save it. from 
deterioration in passing into unworthy hands.” 


This application was) sent to the City 
‘Magistrate, Mr. Upadhiya: who ‘sent’ for the 
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. respondent, Bhagwan Singh, 


di 
makant and on April 27, recorded an order 
that there was no danger of breach ofthe 
peace and that no steps need be taken, 
Tt may ‘be mentioned here that in his evi- 
denze Gopal Singh stated that he knew 
that the gaddi ceremony was to take place 
on April 13. It was on that date that 
the ceremony of installing the plaintiff- 
took place, 
if indeed it took place at all. On April 19, 
the **AJ,"g.a@ newpaper published at Bena- 
res, printed a notice of the gaddi cere- 
mory over the name of Bindraban Singh, 
a Ehatri of Benares, who gave evidence 
to chow that he bad sent this notice to the 
paper with the consent of mahant Ratan 
Sinzh and further, that as there was ap- 
parsntly a contradiction tothe notice, two 
further letters were sent signed by mahant 
Ratan Singh and dated April 21, Ex. 18, 
and April 25, Ex. 14-1 or 22, in which it 
is stated that the mahant had given the 
gaddi to Bhagwan Singh and Hardeo Singh 
after having initiated them in the Nin- 
maï Sampardah and made them his dis- 
cipes. The importance of this -evidence 
wil. appear when we have to consider whe- 
ther the ceremony of installing Bhagwan 
Sinzh really did take place. 

Early in May the pendulum began to 
swing the other way. On May 14, a notice 
wae published in Benares to the effect that 
the tilak ceremony of Bhagwan Singh and 
Ha-deo Singh had taken place on April 13, 
but that as they were considered “unfit 


for the service of sadhus, they had beén ` 


removed from the Asthan on May 14. 
notice purports to be a disclaimer by the 
marant of ‘any responsibility for the ‘ac~ 
tions of Bhagwan Singh and Hardeo Singh 
in realising rent, ete., forthe Asthan; but 
the proprietor: of the press that published 
the notice, who gave evidence, was notable 
to prove it was issued to him by ihe wahant 
himself. There is -no doubt, however, that 
the plaintiff and his father were removéd 
from the math, and on May 20, an ap- 


plization was made to the District Magis-, 


trate written by the appellant, Satnam 
Sirgh, and signed by the mahant referring 
to -a telegram that ‘had been sent on May 
15, and praying for protection from the 
pleintiff and his father, who “had been 
renoved from the gaddi. ` In the mean- 
while the defendant, Satnam Singh, had 
bean nominated as successor by the mahant 
wkoon June 5, executed the will to which 
we have referred above, in which he deserib- 
ed Satnam Singh as his chela. On June'23, 
the mahant died, and Satnam Singh’was léft 
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‘in possession’ and subsequently installed 
with due ceremony as mahant; and on 
e 19, 1929, the present svit was 

ed. : 

The case of the plaintiff respondent 
turns on the décision of the question whe- 
ther he was duly installed. and whether 
that installation was valid. We have to 
be guided in our decision by the rules and 
customs of this particular math, and the 
great difficulty in the case is the absence 

-of almost any reliable evidence on this 
subject. It is agreed by both parties that 
the Ohaitan Math is a Sikh math, that is 
to say, it was founded by a Sikh and con- 
ducted according tothe rites of the Sikh 
religion. The pedigree given by the plain- 
- tiff and the defendant to show the line 
of the mahants differ in some respects, but 
there is nothing in the variatione to affect 
our decision, until we come to Ratan 
Singh and his successor. According to 
the plaint, Chet Singh, a Sikh of the order 
called Nanakshahi Nirmali Sampardahi— 
sixth in degree above Ratan Singh in the 
pedigree, and presumably about 150 to 200 
years prior to him in date— originally found 
the math, and three generations later 
Sarup Das, another mahant, acquired much 
property and other mahants added to the 
„possessions of the math. According to the 
plaint again, the succession is settled by 
the presiding mahant nominating one of 
the chelas without restriction of age, and 
this chela has a right of inheritance; and a 
mahant also has a right during his life- 
time ‘to make a disciple ‘‘gaddinashin 
owner”, in other words, to resign or abdic- 
ate in favour of a chosen chela without con- 
“sulting the other members of the fraternity 
or bhek. This important claim is made in 
“cl, (d), para. 5, of the plaint, and it is the 
real crux.in the case. There was, however, 
an important modification in the claim 
originally made in the plaint, to which we 
shall’ have to refer later. The case for the 
_defendant-appellant, as set forth in the 
written statement, was that it was the 
custom and practice fora makant to nomi- 
nate his successor in consultation with the 
Panchaitt Akhara Nirmala and the bhek 
or fraternity, the successor being installed 
by the panchait and the bhek after the 
‘death of the mahant, but that the mahant 
“had no power to appoint a successor dur- 
ing his lifetime. A good deal has been 
said in argument about the three different 
_Kinds of maths recognised in India, and 
the plaintiff's case is said to be that the 
‘math in suit is a “Maurus; Math” and 
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distinguished from a “Panchaiti Math.” But 
although no doubt these distinctions have 
been made, we do not ‘think that they 
are very useful for the purposes of this suit. 
If a math was to be governed entirely by 

the law of succession, we imagine that the 
office would descend from mahant to senior - 
chela automatically, and that the mahani 

would have no power either to nominate 

or install any; of his chelas in preference 

to the others; on the other hand, in a math 

in which the succession to the gaddi is con- - 
trolled entirely by the votes of the bhek or 

samparda, there would be no right or 

inheritance in any one and on nomination 

by the presiding mahant, but each mahant 

would have to be selected purely by the 

bhek. In Satya Deo Dass v. Santok Dass 

(1) at p. 365*, Mittra, J., remarked: 


“The classification of religious institutions as either 


_maurusi, hakimi or panchaiti seems to us to be 


misleading. It is, like most illogical classifications, 
not exhaustive " A 

In Ram Prakash Das v. Anand Das (2),- 
at p. 7147 it is remarked by their Lordships 
of the Privy Council: 

“The question as to who has the right and office 
of Mahant is one, in their Lordships’ opinion, which, 
according to the well-known rule in India, must 
depend upon the custom and usage of the particular 
math or asthan. Such questions in India are not 
settled by an appeal to general customary law; the 
usage of the particular math stands as the law 
therefor,” 

In the present case we find that the 
plaintiff's claim is that the succession is 
regulated largely by a rule of spiritual | 
primogeniture modified by the right of the 
mahant to nominate and even instal his 
successor; while the defence is that although 
the bhek or fraternity have the power 
to approve or disapprove of a chela nomi- 
nated by a mahant, their hands are at any 
rate to some extent tied by the nomination, 
We have said that there is practically no 
reliable evidence to prove what the custom 
of succession isin this math. A number 
of witnesses on both sides have stated their 
opinions on the subject but there is nothing 
that can be regarded as authoritative, such 
asthe statement of a mahunt of a math 
who had received a tradition handed down 
from his predecessors. What we do know 
for certain is that in 1852 the presiding 
mahant, Sarup Das, executed a will, 
Ex. 3, in which he directed that the entire 

(1)5 OL J 360. 

(2) 43 O 707; 33 Ind. Oas. 583; AIR 1916P O 256; 
43 I A 73; 20 O WN 802; 14A L J 621; (1916)1 M W, 
N 408; 31 M LJ 1; 18 Bom. L R 490; 3 L W 556; 24 O 
L J 116; 20M L T267 (P O). ' 
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property and affairs of the sangat should 
be made over by his two minor chelas, 
Saheb Singh and Narain Singh, under the 
guardianship of ‘their father, and ‘after- 
wards to the chelas themselves in the pre- 
certain ,panches. He further 
directed that if after hie death either of 
these two chelas or their father took to im- 
moral pursuits, they should be excluded 
from the sangat by the panches, who 
should appoint any competent person to 
discharge the duties of the mahant. In 
fact, he dealt with the property of the 
math as if it were his own, and the panches 
whom he appointed appear from their 
names not to be Nirmala Sikhs but 
_Hindus, It appears from ths pedigree that 
“Sarup Das was succeeded by Narain Singh, 
i. e one of the chelas named in the will 
but whether the panches appointed in the 
will or any other persons had anything to 
-do with the succession, we do not know. 
‘Mahant Narain Singh in his turn executed 
a will in 1€96 (Ex. 5) in which he appoint- 
‘ed the late Mahant Ratan Singh, his dis- 
ciple: 

“to be the owrer and proprietor like myself of 
the entire cash, grain, property, the house and the 
sangat, etc., which are in my possession ` 

These wo wills form the only reli- 
able evidence on the record as to the ‘way 
in which this particular math has been 
dealt with in the past, and they go some way 
to prove that the presiding mahant has the 
sole disposing power of the property and 
presumably of the office. The origin of the 
math, so far as we know anything about it, 
‘points to the same conclusion, It was found- 
ed by a single person, andit was apparently 
originally his private property, subject to 
any voluntary restriction that he may have 
imposed upon himself, or that may have 
grown up by custom or usage, There is 
nothing whatever to show that the sect of 
Nirmala Sikhs—referred to in evidence as 
the bhek or samparda—had any right to 
interfere with the mahant in nominating 
or installing a successor, We should, 
therefore, have had little difficulty in dis- 
posing of the matter on these lines if it 
had not been for an important admission 
which was made by Counsel for the plaintiff, 
Mr. Bahadur Lal, in the trial Court. This 
admission was made on November 10, 1930, 


and is to the following effect: 

“The plaintiff alone was installed in the gaddi, and 
for the period of his minority, his father, Hardeo 
Singh; superintended over him. According to custom 
two makants cannot be installed at one end the 
same time. Nor can nomination take place of two 
mahants atone and the same time. Confirmation is 
pecessary at the time of installdtion to gaddi. of 


SATHAM SINGH v. BAWAN BHAGWAN SINGH (ALL) 


543. 


Mahantship, and the members of the Nirmala Sangat 
and Sewaks and Raises are invited. Whether any 
of these attend or-not, confirmation is completed, 
unless there is some objection as to the gaddinashini. 
But it isnot necessary that that person alone who 
has been nominated by the Guru 


-the gaddinashin.” a 


` At the time when the above admission. 


was made, the plaintiff's evidence had been 
recorded and Atma Ram, the second 
witness for the defendant was_ being cross- 
examined. He had stated apparently in 


regard ‘to Sikh maths in general that the 


Akhara could dispense with makants 


whenever it liked. The natural interpreta-. 


tion of the. admission appears to us to be 


that although a presiding mahant may. 


nominate his successor during his life-time, 
it is necessary for the successor to be con- 
firmed in the office by the members of the 
Nirmala Sangat atthe time of the instal-. 


lation; and also that it is necessary at the 


time of the installation of a new mahant to 


invite the members of the sangat, who, 
have the right on the occasion of the cere-. 


should be made . 


' 


mony of either confirming or rejecting the 


candidate. nominated. As there was some 


doubt in our minds as to the proper intet- 


pretation of the udmission, however, we 


asked Mr. ; 
in Court, what he had intended to convey, 


and he stated that he was only referring to’ 


a case where a mahant had nominated his 


successor, but not installed him during his” 


life-time. He did-not intend to admit that 


ifa mahant during his life-time resigned. 


aud installed a chosen successor on the 


gaddi, the confirmation of the bhek or san-: 


gat would be. necessary. The case for the 


defendant-appellant had always been that: 


confirmation by the Akhara or the bhek 
was necessary where a person had been. 
nominated as mahant by the presiding 


mahant, and further that a presiding ma- ' 
hant bad no right during his life-time to, 


resign from office. The plea that, if a 


mahant can so resign and instal his succes- 


sor, confirmation by the bhek is necessary, 
was never actually put forward. But it 
has been argued, with reason, that when 


once the authority of. the bhek to take a. 


hand in the appointment of a mahant by 


approving r disapproving of the person 


nominated is admitted, then a fortiori 
the bhek must have a similar authority 
in the case of a -person who has not 
only been nominated, but is. actually 
to be installed on . the gaddi in 


the presence of the presiding mahant.- 
The admission not having been made in’ 
regard to an installation during the life-. 


Bahadur Lal who was present ` 


i 


Bal 
lne of. the présiding- mahant, we should 
be reluctant to read more into it than it spe- 
cifically states; but we need-ndt decide: the. 


‘question of Wwhethe? the “Shek had authority- 
to prevent .the-installation .of the plaintiff - 


by the outgoing mahant, because we have 
on the, facts agreed’ with the finding of” 
the ‘trial-Court, that the, members of the 
bhek did by .their“acts or omissions confirm 
the installdtion.x (After considering the 
evidence, ‘his: ‘Lordship proteeded). The 
question‘of "whether. the installation had 
thezeffectoftlegally transferring Lhe office 
of “maltanti-to>thé ` plaintiff-respondent has 
to. be,.congidered separately. It will be. 
apparentifrom what-wé have-said above that 
this:*depends* on whether Mahant Ratan 
Singh hód a fight to resign from the office, 
phd-;:whettier he had a right to~instal 
his- owns. selected candidate. In Ram 
“PrakashDass V. Anand Dass (2, to which 
gwevhave ‘already referred, their Lordships 
ofthe Privy Council in discussing the 
nature of. the-ownership of a mahant have 
rémarked®:: ` xe 
“The nature of the ownership is, as has been 
said, an ownership in trust for the math Or insti- 
tution itself’ and it must not be forgotten that 
although large administrative powers ‘are un- 


` doubtedly vested in the reigning mahant, this 
trust -does exist, and that it must be respected: 
(p. 7144). , : 

| In that particular case the mahant did 
resign, or at any rate it is shown that 
he had for years relinquished the mahant- 
ship, having made over all his duties, 
together with the properties of the Asthal, 
to one of the parties in the suit: 

“The mahant, in their Lordships’ opinion, ‘is 
not only a spiritual preceptor,. ‘but ‘also a trustee 
in respect of the Asthal over which’ ‘he presides. 
His installation of defendant No. 2 on the gaddi,. 
and his own retirement from the mahantship, would 
thus appear to have created a vacancy in the 


office (p. 732*).” 

“The person who was installed in that 
case, it should be remarked, was dis- 
qualified for reasons which-are riot relevant 
to the-‘present case, and it -certainly- ap- 
pears that their Lordships were of opinion 
that there was nothing in the nature of the 
office of a mahkant .which would prevent-a- 
mahant froh resigning and installing -a 
propétly’ qualified chela in his-place. So 
far as the present case is concerned, we 
have eaid‘'that the evidence of custom is 
unsatisfactory. ` One witness, however; Maha. 
Singh,a sadhu, was put forward by the 
plaintiff to prove a number of instances 
“in which a mahant had resigned. He 
quoted 12 such cases, and: they are 
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enumerated at pp. 239 and 240 of th® 
paper book.’ It is not -by any::means 
clear that he had peraondl knowledge that 
in any one of these cases the mahant had 
actually resigned, and it has been proved 
by other evidence that in .at least four 
of them’ (Nos. 3, 4, 7 and 12) there had 
only been a nomination and not an 
installationof a new mahant during his 
predecessor's life-time. We. know of no 
Jaw under which a trustee is prohibited 
from resigning his trusteeship, provided 
that.the proper measures are taken for 
the protection of the trust and consider- 
ing this in conjunction with the. Privy 
Council decision referred to above, and 
the statement of Maha Singh, and also 
allowing for the fact that no instance has 


been quoted in which a mahant has -at- _ 


-tempted to resign and been prevented by 
legal or customary obligations from doing 
so, we think we are justified in concluding 
that the mahant had the right to resign, if 
he wished to doso. 

We imagine. that such cases are ex- 
-ceedingly rare. The question of whether 
he could instal a selected chela without 
the confirmation of the bhek is not one 
that swe have to decide in the present 


case, because we agree with the trial 
Court that confirmation by the bhek at 
the time of installation is sufficiently 


proved. In discussing the evidence we 
have shown that several Nirmal Sikhs are 
proved to have been present at the actual 
ceremony, -and there is no suggestion that 
any objection was lodged at the time. 
According to the admission made by 
Mr. Bahadur Lal,- if no objection is 
lodged at the ceremony itself, the con- 
firmation is to be presumed. This :ad- 
mission is, of course, not binding on'tha 
appellant; but it has not been suggested 
that the disapproval of the bhek after the 
ceremony has been performed ‘could‘have 
any effect. The only question, tHeréfore, 
is whether the members of the bhek’ wera 
prevented in’ any way from lodging an 
objection at the ceremony itself, As 
several of them were present, and ‘as‘it 
is quite clear that the intention to hold 
the ceremony òf installation on ‘April 13 wis 
well-known in Benares, especially to’this 
sect of Nirmal Sikhs, it cannot be said 
that they were not given an opportunity 
of being present. It is not, proved that 
invitation cards were issued to them; nor 
_ of -inivitation 
would be adopted for ‘such, a- cetemény: 
If the:'sect._as'a. -hody had. wished, to show. 

a - - N 
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their disapproval of the installation: on. 
the proper occasion, they had ample op- 


portunity of doing so. What appears: toze” 


have happened, however, was that Somé of: 
them went to the ceremony and by failing ~ 
to protest against it at the time, allowed, 
their approval to be taken for granted, 
while others stayed away altogether and 
appealed to the District - Magistrate. Our 
conclusion, therefore, is 
was duly installed. 
Some minor arguments have been ad- 
. dressed to us on behalf of the appellant, 
which we may deal with shortly. It has 
¿been said that if Ratan Singh intended 
“to transfer the math property to the 
plaintiff, he could only do soby avwritten 
and registered document, under the provi- -~ 
apna of s. 123, Transfer ‘of Property Act. 
certainly curious that no document 
34 ,3,,executed for the purpose of investing 
‘plaintiff with the office of mahant, 
sse the installation of anew mahant 
‘ng the lifetime of the presiding 
int was an’ unusual event, and there 
61. č >, noreover, this additional novelty that 
~» idi was ‘to be conferred + for the 
he ne on a person who was not a Sikh 
We should, therefore, have ex- 
find the matter set forth in 
rie gs v for the sake of security. We are, 
Loks er, clearly of opinion that there 
wano legal obligation tc execute 
a document. From what we have said 
above about the nature of the office of 
a mahant, it is clear that he is in the 
position of a trustee of the math property, 
and from what their Lordships of 
the Privy Oouncil have said it ap- 
pears that the property appertaining to 
the math vests not in the mahant personal- 
ly, but in the institution, and whena 
mahant sucteads he cannot claim tha 
math property as his personal belonging, 
but merely as an appurtenance to his 
office." The property remains throughout 
the property of the institution, and when 
a Dew mahant is installed 
transfer of the property to him by gifts 


620) 


39 0. W. è 


” K) 


of, otherwise, but he assumes the office, 
which entails the management ~ of the 
property appertaining. to the “math.” 


Finally when once it has been proved that 
Mahant Ratan Singh had duly installed 
the plaintiff on- the gaddi and conferred 
on him the office of mahant, we’ cannot 
agree with the appellant that he had 
any. authority to turn- him out for any 
yeason whatever, whether. for rudeness to 


the sadhus, ot fot smoking or merely” bes 
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cause a body of the | Aine Sikhs pre- 
ferred. another candidate. 

‘The result’ is that we dismiss the appeal 
“with: ‘costs. 


Dz a Soh, --Atppeal dismissed. 





ALLAHABAD HIGH. COURT 
Criminal Appeal No..42. of, 1935 
March 25, 1935 £ $ 
l KENDALL, J: : i 
BHAGWAT anp caiads“Avsz ang 
versus “Fe 
EMPEROR—Opposit& Paving © 

Criminal Trial— —Identification parade: Paveond 
idéntified having distinguishing marks—Identifica- 
‘tion, if can be said to be impr oper+:identification, 
when open to suspicion. 

It is not always justifiable to infer: ‘that iden= 
tification parades have not been conducted impro= ` 
perly because some of the persons who have ‘been: 
identified have very distinguishing marks. But 
where grave suspicion has been thrown on the- 
prosecution, it is impossible to avoid the furthet. 
suspicion that advantage has been taken of such: 


distinguishing marks in order to prepare the- 
witnesses, 


Cr. A. from an order of the decision of? 
the Sessions Judge, Gorakhpur, dated’ 
December 24, 1935. 


Mr. N. C. Vaish, for the Appellants, 

The Government Pleader, for the Crown. 

Judgment.—The three appellants, Bhag. 
wat, Ram Lal and Chhangur, have been: 
convicted by the learned Sessions Judge. 
of Gorakhpur of an offence under s, 395; 
Penal Code, and senténced to five years! 
rigorous imprisonment each. The story. for: 
the prosecution is’that on the night. bets - 
ween April 13 and 14, 1934, some 15 or: 16 
dacoits armed with lathis broke into thes 
house -of . Sarju and-- his- brother Mahant' 
and plundered the house- and beat tha: 
occupants as well assome of the neighbours;. 
Kumar Sukhai and Sundar, who came, to 
their hélp. Subsequently the dacoits made 
their escapé and a report was made.at: the: 
thana 14 miles away by Mahant on the- 
following day at 4p.mM. This report does‘ 
not mention the names of any, dacoits who‘ 
had ‘heen récognised, though Mahant stated: 
that he could identify them if he were to. 
see them. He added a list of property, 
stolen, which is very insignificant,, and: 
when "the investigating officer went ‘to. the: 
village the same evening a. list giving: 
détails of some mots property was handed: 
to him, An investigation followed, but- 
none of, the property said..to, haye. een. 
stolen was: PE, Thè Police; however. 
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found out that Sarju had’ been threatened 
by Bhagwat with whom he had had a 
wrestling match, and aftersome further 
enquiry Bhagwat was arrested and made 
a confession on April 2. This confession 
is to theeffect that Bhagwat had had a 
quarrel with Sarju over a wrestling match, 
and that the dacoity was planned in order 
to revenge Bhagwat on Sarju. Bhagwat 
named himself and several others, some of 
whom were put on their trial in this case, 
as having taken part in the dacoity. The 
learned Judge has relied on the confession 
and has convicted the appellants because 
there was, in his opinion, sufficient evidence 
to corroborate the confession of Bhagwat. 
The rest of those who were named by 
Bhagwat were put on their trial, but those 
against ‘whom the corroborating evidence 
was considered to be insufficient were ac- 
quitted. 

© Dr. Vaish, who has argued this appeal 
on behalf of the appellants, has pointed out 
that in the report which was made at the 
thana by Mahant no mention is made of 
the quarrel over a wrestling match, and 
although: itis stated that the dacoits could 
be identified, Bhagwat is not named, though 
hé was undoubtedly known very well both 
to Sarju and to Mahant. It is true that 
when he made a statement in the Sessions 
Court Mahant was not asked to explain 
why he did not mention’ the name‘ of 
Bhagwat when he made the report at the 
thana. When Sarju made his statement, 
however, this difficulty about the prosecu- 
tion case did occur to Counsel who was 
cross-examining and Sarju made the fol- 
lowing statement: : 

“I saw the dacoits entering the house and coming 
out of it: I saw the faces of all the dacoits. 
Bhagwat broke my teeth in the dacoity. I did not 
say that to the Sub-Inspector. I did not see 
Bhagwat in the dacoity for he did not happen to 
come near me, 

I have compared the statement as re- 
corded in English with the vernacular, 
and there can be no doubt that Sarju did 
say, in the first place, that he saw the 
faces of all the dacoits and that Bhagwat 
broke his teeth, and that he then went to 


say after he had been reminded that he- 


had not mentioned this to the Sub-Inspec- 
tor, that he did not see Bhagwat in the 
dacoity because he did not happen to 
come near him. Now it is not absolutely 
impossible that Bhagwat should have taken 
part in: the dacoity and yet not have been 
recognised by Sarju and his ‘brother, in 
spite of the facts that they did recognise 


some of the other dacoits. But it would - 


n 
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be very remarkable, and the statement 


made by Sarju in Court must arouse grave 


suspicion. The theory for the defence of 
course is that although there was a dacoity, 
no one was recognised and the Police not 
being able to find the real dacoits, built ` 
up a case out of the quarrel between 
Bhagwat and Sarju, of which they heard in 
the course of the investigation. There is. 
a very remarkable circumstance that throws ` 
additional suspicion on the case for the ` 
prosecution, and that is that two other ° 
persons, Sheopujan and Jadubans, both of | 
whom are named by Bhagwat in the - 
dacoity, made “confessions” which on the ` 
face of them appear to be as voluntary | 
and asreliable as that of Bhagwat. Neither’ 
Sheopujan nor Jadubans has been pro-. 
secuted in this case and although it ap- 
pears that their names were included in ` 
the list of prosecution witnesses, they did 
not give evidence, If these two men made ` 
voluntary confessions implicating them- 
selves and others and yet were not pro- 
secuted, it can only have been because 
the prosecuting authorities had not sufficient 
confidence in their confessions, Yet they 
appear to have been made in the same 
circumstances as that of Bhagwat and are 
similar. ` i 
There is no doubt about the evidence of 
eye-witnesses who claim to have identified 
the three appellants among the dacoits. ‘ 
In the case of Bhagwat there are no less, 
than:7. In the case of Ram Lal there are | 
5 and in the case of Chhangur no less ‘ 
than 8. The learned Sessions Judge 
has not made any remarks about the’ 
character of these identifying witnesses as 
such, and there is nothing in the report 
of the Magistrate who conducted the identi- 
fication parade to show whether any of 
them made any mistakes. If they are 
assumed to be good witnesses, it must’ 
be admitted that there is a considerable 
volume of evidence to support the pro- 
secution. Each of these three appellants, 
however, had a special mark by which his 
identity could be described to a witness 
who had not seen him and who would 
not therefore be able toidentify him in 
good faith. Bhagwat himself was suffering 
from “small-pox” probably chicken-pox,: 
but at any rate the rash on his face was 
evidently a distinguishing mark, because ' 
the attention of the witnesses was drawn’ 
to it and they said that he had not these 
marks when he was seen at the dacoity,: 
Ram Lal had a deformed ear and Chhangur 
had six fingers in his left hand and his 
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left eye was small. It is true that Chhan- 
gur’s hand might not be visible, at the 
identification parade, but Sundar at any 
rate admitted in Gross-examination that 
he identified Chhangur because of his 
small left eye and six fingers in his 
left hand. It appears likely therefore that 
these features were shown to some of the 
witnesses at the time of the identification 
and it is highly probable that they were 
shown to all of them, from which it fol- 


lows that they may have identified him — 


because they had been told beforehand 
- that he had a small left eye and six 
fingers on his left hand, and Bhagwat 
similarly may have been identified because 
he had small-pox and Ram Lal because he 
had a‘deformed left ear. 

It is not of course always justifiable tc 
infer that identification parades have not 
been conducted improperly because some 
of the persons who have been identified 
have very distinguishing marks. 


where grave suspicion has been thrown 


on the prosecution, it is impossible to. 


avoid the further suspicion that advantage 
has been taken of such distinguishing 
marks in order to prepare the witnesses. 
The learned Sessions Judge’s judgment 
is concise and clear so far as it goes, but 
it aoe not deal with these difficulties. He 
said: 

“The confession which was retracted on the al- 
leged ground of maltreatment by the Police con- 
tains details which Bhagwat alone could supply and 


seems to be a true statement of facts volunteered 
by Bhagwat himself.” 


The details which Bhagwat alone could 
supply were the facts that he and Sarju 
had had a quarrel about the wrestling match, 
which was the allegation made by Sarju 
himself, and that Bhagwat kept in the 
background during the dacoity, which it 
was necessary or at any rate very useful 
for the prosecution to prove in order to 
account for the omission of Bhagwat in 
the original report and in the statements 
recorded by the Police during the first few 
days of the investigation. Bhagwat had to 
be represented as keeping in the back- 
ground in order to explain why he was 
not named by any of the witnesses who 
knew him by sight and by name such as 
Sarju and Mahant. But it is curious that 
if he did keep in the background, he 
was nevertheless identified by such a 
large number of witnesses who did not know 
him by name. In short, I have. not been 
able to persuade myself that the confession 
of Bhagwat is a voluntary one. .. There is 
no evidence of any maltreatment by the 


PRAYAG DOSS JER VARU v.GovINDAGHARLU (MADR.) 


But . 


547 


Police nor is it necessary to assume that 


-there was any; but it is possible that it 


was represented to Bhagwat that he would 
obtain a pardon if he made a confession. 
For all these reasons I think it is necessary 
to give the appellants the benefit of the’ 
doubt in this case, and I therefore allow 
the appeal, set aside the order of con- 
viction and sentence and direct that the. 
appellants be acquitted and released. 
D. Appeal allowed. 


MADRAS HIGH COURT . 

Oivil Appeals No. 210 and 347 of 1927 
August 7, 1934 
VARADACHARIAR AND Buen, JJ. 

(Sri Mahant) PRAYAG DOSS JEE 
VARU, VICHARANAKARTHA of 
TIRUMALAI, TIRUPATI, Ero., 
DEVASTHANAMS AND OTHERS— 

. APPELLANTS ' 

: VETSUS 
(Archakam Bokkasam) 
GOVINDACHARLU AND OTHERS— ° 
ge RESPONDENTS 

Hindu Law — Religious endowment — Office of ` 
archaka—Transfer of,to one in line of heirs, without 
consideration — Validity — Arrangement of archakas 
being remunerated by share of offerings—V alidity— 
Such arrangement, if in the nature of a lease—Shrine 
—Principal deity worshipped—Other idols also having 
benefit of worship—Such idols, if can be regarded as 
independent objects of worship, 

A transfer of the office of the archaka of a temple 
to a person in the line of heira is valid even when it 
is not for consideration where it is notin any way 
opposed to or inconsistent with the interests of the. 
institution, Mancharam v. Pranshankar (11), ex- 
plained. 

Teso lan discussed.] 

unless there is anything clearly opposed to public 
policy, Courts will not be justified in setting aside 
an arrangement which has been in vogue for more. 
than a hundred years. An arrangement by which 
archakas are remunerated by share of the offerings is 
quite a well-known practice in India, and not: 
by any means necessarily detrimental to the interests 
of the institution. The arrangement is certainly not 
inthe nature ofa ‘lease’ because the collection is’ 
made by the temple authorities themselves and only a 
portion thereof is handed over to the archakas, [p, 
555, col. 2.] 

When a principal deity is worshipped at a shrine 
& number of other idols are placed there and have 
the benefit of that worship. But it has not been 
usual to regard them as ‘objects of independent mirasi 
rights of worship, $ 

C. As. against the decree of the Sub- 
Judge, Chittoor, in O. S. Nos. 54 of 1923 
and 1 of 1924. : ; 

Messrs. V, Ramadoss and T. Kumara- 
swamiah, for the Appellants. 

. Messrs. S., Srinivasa Ayyangar, C. S. 
Venkatachariar and T. K. Srinivasathatha- 
chariar, for thé Respondents, ' i 
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Judgment—tThese appeals arise 
out of disputes between certain 
archakas of the Tiruchanur temple and Sri 
Mahant of Tirupati as the Vicharanakartha 
of- the said temple. To follow the evi- 
dence and appreciate the contentions in 
the case a preliminary narrative may be 
helpful. The Tiruchanur temple has 
long been associated not merely in the 
popular mind but also in respect of its 
management with the temples at Tiru- 
malai (on the hills), and Tirupati (at the 
foot) and all the three and a number of 
other temples in the neighbourhood have 
generally come to be known as the Tiru- 
malai Tirupati, ete., devasthanams. When 
the Government- divested themselves of 
the management of Hindu temples, this 
group was handed over to the then Mahant 
of the Hatiramji Mutt at Tirupati, and 
they have ever since continued under a 
common management. 

In the Tiruchanur temple the principal 
shrine is that of the Goddess Sri Padma- 
vathi (referred to as Thayar or Ammavaru). 
But in the same temple there has long been 
also a shrine of Sri Krishna. The archaka 
miras inthe Padmavathi.shrine is admit- 
tedly hereditary and in the course of the 
proceedings in the Court below, it was 
practically admitted that the archakas of 
the’ Padmavathi shrine were hereditarily 
entitled to the archaka mirasin the Sri 
Krishna shrine as well. In 1905 a separate 
building was consecrated within the temple 
precincis as ashrine of Sri Sundararaja- 
swami and to this building the Utsava idol 
of’ Sri Sundararaja, which therefore had 
been kept and worshipped in the Pad- 
mavathi shrine itself, was removed, and 
anew Moola Vigraha was installed in this 
new building. One of the questions argued 
in this case relates to the claim of the 
archakas of the Padmavathi shrine to 
miras or hereditary right in respect of the 
Sundararajaswamii temple. 

As to the archakaship in the Padma- 
vathi temple; it would appear from Ex, 2 
that in 1818 three persons, namely, Vysa 
Narasimhachari and his father Seshiah 
and another Ramaswami, son of Ranga- 


ehari, were miras archdkas of tbat shrine. 


_ with shares in the proportion of 3, l and 2. 
It is, however, clear that from and after 
1827, the branch of the first two held a half 
share and the branch of Ramaswami was 
entitled to the other half- share. Rama- 
swami would appear to have died some- 
where about 1841, leaving a widow Nara- 
pamma, and-she applied by Ex, IL-to be 
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registered as mirasdar and to be permit: 
ted to discharge her duties through her 
brother-in-law Venkatacharlu. This was 
apparently permitted. Troubles seem to 
have arisen shortly afterwards on account 
of disputes between these two, and Nara- 
simhachariar of the other branch seem to 
have been asked to do duty for her turn 
as well. But matters seem to have settled 
down by the date of Ex. A (1849), and 
one Ouddappah Ramacharlu was arranged 
by her to attend to her duties. About 
1852 she brought one Devallapalli Srinivasa- 
chari on the scene, and this led to new 
troubles which however need not now be re- 
ferred to in detail. Later on, she adopted 
one Krishnamacharlu, who enjoyed this 
half share in the archaka miras till his 
death in 1911. 

On September 2, 1911 (the day of his 
death) Krishnamacharlu executed a will 
(Ex. QO), whereby he authorized his wife 
to adopt, bequeathed a moiety of his half 
share to the son fo be adopted, and 
bequeathed the other half to his sister’s son 


_Narayanacharlu. The documents marked 


P series in the case show that, in due 
course, the title of Narayanacharlu under 
the will was recognized by the mahant. In 
May 1917 the widow adopted one Govinda- 
charlu, and the documentary evidence 
shows that this adoption was also brought 
to the knowledge of and recognized by the 
mahant. Things went on smoothly enough 
between the parties till 1991. Two other 
matters must be adverted to, to understand 
the origin of the subsequent disputes. 

The Tiruchanur temple seems to have 
no permanent endowment .of any value, 
the expenses of the services and worship 
in the temple have to be met from offer- 
ings made by pilgrims. It would appear 
from Ex. 1 that the archakas held some 
inam lands but, for whatever reason it 
may be, such inams have long ago ceased 
to be in their possession. ‘hus they too 
have to maintain themselves from ott of 
what the pilgrims may give. Exhibits 1 
and 2 show that even before 1818, a system 
had come into vogue-by which offerings 
described as “Kanukas” were divided into 
two classes, namely, those less in value- 
than five varahas (Rs. 13-2-0) and those 
above-the former being taken by the archa-. 
kas and the latter going to the temple: 
Subject to this provision, Ex. 2 states 
generally that the three archakas therein 
named shall enjoy the income received in 
the temple of the goddess and. render’ 
services,. The services to be render. 

B ` 
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ed by them are set out in the same 
document in elaborate detail. It is suffici- 
ent to observe that the scheme has nearly 


all along been, that the aréhakas them- ` 


selves supply the daily panditharams and 
other regular items required for the daily 
worship, and also perform several Utsavas. 
At the beginning of the Government 
administration some officer seems to 
- have imagined that the income derived by 
the archakas from the offering. might be 
considerable and for atime he.got all the 
collections directly made as if in. Amani, 
but when it was found: that the income 
derived by the archakas, from all sources 
was practically equal to the expenditure 
incurred thereout, the old system was 
allowed to be continued. The only other 
interruption for sometime between 1820 
-and 1830 seems rather to -have been a 
_punitive measure taken on account of 
Ramaswami’s misconduct. It is in view 
of the long and undoubted prevalence of 
the arrangement above set out,- that the 
written statement suggests that -the 
archakas must have come to collect the 
offerings under some kind of lease arrange- 
* ment between them and the temple auth- 
orities. This raises one of the principal 
issues in the case and will be dealt with in 
the proper place. 
When the collections made by the 
archakas increased, attempts were now 
and then made either to add to the ser- 
vicesto be rendered by them or to collect 
contribution from them, on the ground 
that their income had increased by reason 
of improvements effected to the temple and 
the worship therein at the devasthanam 
expense, This system of annual lump 
contributions began in or about 1876 and 
has in one form or another continued down 
to the date of suit. In Ex. J (September 
1898) is stated that contributions were 
claimed from the archakas on the ground 
that the temple had been improved and 
that they had been getting a larger income, 
that for sometime they had been making 
a lump payment of Re. 250, that they 
had latterly been paying varying 
amounts for the expenses of certain new 
festivals, that they preferred to have a fixed 
` contribution to make, and that the same 
was accordingly fixed at Rs. 500 per.annum. 
This is certainly more in accordance with 
the hypothesis that with their growing 
income the archakas were not unwilling 
to. make decent contribution to the iasti- 
tution which was the —cause.ofvall. their- 
prosperity. 
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While things were going on on the basis 
of this arrangement of 1893, a devasthanam 
Inspector raised one or two conundrums in 
1921.as3 to the way in which the principle 
of the division of Kanukas between tie 
archakas and the temple was to be applied 
in the illustrations given by him in Ex, 33 
(b). The result of the consequent corres- 


-pondence was that pending final settlement, 
-such items -were directed to be. placéd in. 


deposit in the temple. Sometime before 
this, the other branch of the’ archakas 
ceased to haveany male members, by reason 
of the death of Chakrapani Bhattachari 
‘and his son Krishnaswami Bhattar in 1914, 
andthe turn of that branch was taken 
under Amani by the devasthanam. 
Ex. 28 (0) shows that when that turn was 
let out in auction, there was keen competi- 
tion and the highest bidder agreed to pay 
as much as Rs. 2,574 to the devas- 
thanam fora year's turn. It is therefore 
no wonder that the Devasthanam authorities 
imagined that in viewofthelarge income 
that the archakas were making, the temple 
might reasonably claim a larger share for 
the devasthanam. A convenient opportunity 
was available on Chakrapani’s death when 
that branch was represented by a minor 
widow (Chellammal). In a communication 
from the devasthanam, she was charged 
that she was taking away several heads of 
income which must properly go to the 
devasthanam, and was informed that a 
system of tickets for archana and..herathi 
was introduced, and that pending settlement 
of the question whether the income derived 
from archana and herathi should go to the 
archaka or to the temple, the collection 
would be kept separate in the devasthaman 
treasury (see Hx. W). It was added, that, 
as regards Sri Krishna's shrine, it was clear 
from the records that entire income by 
way of gifts for archana and harathi 
should go to the devasthanam alone, A 
copy of Ex. W was also forwarded to 
Narayanacharlu and Govindacharlu, the 
persons who were entitled to the other 
half share in the archaka miras, and on 
receipt thereof, they sent up thé represent- 
ation, Ex. 23. aa h - : 
It will be .convenient at this stage . to 
refer to another point of dispute inthe 
present litigation, as thatis also referred 
to in Ex, 23. There-are certain duties to 
be performed at Tirumalai (shrine on the 
hills) grouped under the heading “Bhok- 
kasam.”. In :Hx. 2 “Bhokkasam” -ig 
explained. .asrtaking care of.-the élothes 
and giving them to the God whenever 
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. necessary. It is there stated that this 
‘duty was tobe performed by Ramaswami, 
, one of the three persons mentioned as being 
. the Tiruchanur archakas, and by another 
“Bhokkasam” Narayanappa. The record 
furnishes no information as to who this 
Narayanappa was: but it would appear 
from Ex. 3 that he had nothing to do with 
the Tiruchanur temple. Nor does the 
, record show any reason why, or howit came 
about, that Ramaswamy alone out of the 
three Tiruchanur archakas had to do the 
-“Bhokkasam” duty on the hills, These 
two circumstances are strongly relied on 
by the archakas in support of their plea 
that there is no connection whatever between 
the Tiruchanur archakaship as such and 
the “Bhokkasam” service on Thirumaiai 
.and that though Ramaswami was doing 
the “Bhokkasam” service till his’ death 
it was not in his capacity as an archaka of 
the Tiruchanur temple, We shall deal 
with this contention in due course. It 
is sufficient to add here that it is admitted 
that from about 1852, none from amongst 
the Tiruchanur archakas, not even from 
Ramaswami’s branch, performed this 
service on Thirumalai. It was in this state 
ofthingsthat in 1921, the Vicharankartha 
claimed that the archakas of Tiruchanur 
should either perform the Bhokkasam 
Kainkariam at Thirumalai or pay a 
certain sum of money to him, to enable 
him to meet the expenses of getting the 
service performed by other persons. 


__. in Ex, 23, both Narayanacharlu and 
Govindacharlu protested against their 
liability to perform the “Bhokkasam"” 


service.on the hills and also against the 
claim of the devasthanam to the archakas 
and harathi fees in the Tiruchanur temple. 
It winds up in a curious way. “If you 
have the intention of getting money from 
out of our income” they say that their 
contribution may be fixed at Rs. 2,000 per 
year on certain conditions. i 

About this time Narayanacharlu’s turn of 
duty in the Padmavati shrine was approach- 
ing, and he applied that a muchilika and 
security bond might, as usual, be taken 
from him and he might be permitted to 
perform his duty. Though his rights have 
undoubtedly been recognized by the 
Devasthanam from 1912, questions are put 
to himin Ex. EE. to explain his rights. 
This appears rather disingenuous and 
gives room to think that the object ap- 
parently. was to compel him to come to 
terms on the matters raised in Exs. W and 
23. As stated in the endorsements on Ex, 
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23 (b), a draft was prepared embodying 
the best that could be got from him in the 


- circumstances, “after considerable cogit- 


ation and mediation,” Ex. 23 (b) contains 


- recital that records have been filed, that 


“Bhokkasam” service in the Thirumalai 


` devasthanam should be performed by the 


‘archakas of Tiruchanur devasthanam, 
The present record shows that this is true 
only in a very qualified sense. On the 


“assumption stated in Ex. 23 (b) Narayana- 


charlu thereby agrees to pay Rs. 1,500 in a 
lump sum fora period of one year, to be 
relieved of that service. As regards the 
harathi and archana fees in the Tiruchanur 
temple, he agrees to pay a lump sum of 
Rs, 1,500 for a period of one year. _ When 
Ex. 23(6) was sent up to the Vichara- 
nakartha he raised some difficulty about 
this last provision; and within a week 
of Ex.. 23 (b), Narayanacharlu sent a law- 
yers notice (Hx. T) on November 7, 1921, 
repudiating even Ex. 23 (6), and institut- 
ed this suit on November 14,* 1921. 
A. B. No. 347 of 1927 arises out of 
‘this suit, which was transferred to the 
Sub-Court to be tried along with the other 
‘suit and renumbered in the Sub-Court as 
‘0. 8. No. 1 of 1924. i ae 
Besides the points of dispute already indi- 
cated, the Vicharanakartha, by his written 
statement in this suit, questioned the 
title of Narayanacharlu, contending that 
as a matter of law a transfer of the archaka 
office was invalid. ; 
While Narayanacharlu's suit was pending 
in the Munsifs’.Court Govindacharlu (the 
adopted son of Krishnamacharlu) atlained 
majority,and as his turn of duty in the 
-Tiruchanur temple was to commence from 
November 1, 1923, he applied by Ex. CO. 
that a muchilika and security bond must 
be taken from him as usual and he be 
permitted to attend to his duty. His adop- 
tive mother sent CC 1 supporting that 
application. On receipt of this application 
the devasthanam raises questions whose 
necessity is by no means apparent, in view 
of what the devasthanam already knew. 
In disgust if not in despair, the lady's 
Vakil wrote on October 17, 1923, that if the 
mahant had any objection to allowing 
the adopted son to do the duty, the widow 
at least might be permitted to enter upon 
them as his guardian. This brought 
forth the reply CC-6, and when the 
lady’s Vakil sent another strongly worded 
letter CC-7, the Vicharanakartha sent a 
reply OC-8 on November 12, 1923, wherein 
he said he would allow the lady to do the 
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_ duty in her capacity as widow,’ provided 

that she agreed unconditionally to execute 
a kararnama for doing Thirumalai 
Bokkasam Kainkariam, or in the alterna- 
tive to pay the commuted rate of lease 
for Thirumalai Bokkasam as well as 
_ Arjitam revenue of the Padmavathi Am- 


man temple, amounting in allto a sum of’ 


Rs. 3,500 for the vantu (turn) year. This 
left the widow and the adopted son no 
alternative but to institute a suit, which 
they did on November 27, 1923, and it is 
out of this suit (O. S. No. 54 of 1923) that 
A. S. No. 210 of 1927 arises, 

By his written statement in this suit, 
the Vicharanakartha disputed the 
genuineness of Krishnamacharlu’s will and 
the validity of Govindacharulu’s adop- 
tion. For the very purpose of avoiding 
, defeat or delay on this ground the 
widow had, as a matter of precaution, 
joined in the suit as plaintiff No. 2 and 
the parties prayed that, should the Court 
hold against the adoption, the widow 
might be given a decree on the strength 
of her undoubted title. The Court below 
_found in favour of the will and of the 
_ adoption, and as these findings have not 
been attacked in the course of the argu- 
ment before us, our judgment proceeds 
on the footing that Govindacharlu (the 
respondent No. lin A. S. No. 210), is the 
validly adopted son of the deceased 
Krishnamacharlu. 

From what has been stated above, it 
will be seen that the main questions in 
the two appeals relate: (1) to the obli- 
gation of the plaintiffs as archakas of 
the Tiruchanur temple to arrange for 
the discharge of the Bokkasam duty on 
the Thitumalai, and (2) to the respec- 
tive rights of the parties to the various 
receipts in the Tiruchanur temple under 
the heads of kanukas, archana and harathi. 
The objection to the claim of hereditary 
mirast right of archakaship in the 
Sundararajaswami shrine has also been 
pressed before us. 

Before dealing with these questions 
which are common to both the appeals, 
it will be convenient to dispose of the 
objection raised in A. S. No. 347 to the 
validity of Narayanacharlu's title to the 
office by devise. The will Ex, O recites 
that Narayanacharlu was the testator's 
sisters son who had lost his father 
while yet a boy, and was accordingly 
brought up by the testator and got mar- 
ried to his brother's daughter. No ob- 
jection has been raised to the personal 
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fitness of the devisee to perform the 
duties of the office, nor can it be dis- 
puted that he is one in the line of heirs 
to the testator. It is only as a matter 
of law, that Mr. Ramadoss, on behalf of 
the Devasthanam, contends that an 
Office like that of an archaka cannot 
validly be transferred or bequeathed. 
The learned Subordinate Judge over- 
ruled this objection on the ground that 
such a transfer is permissible in law 
where it is in favour of a person inthe 
line of heirs, and also on the ground 
that a custom permitting such transfers 
has been made out in the case. Mr, 
Ramadoss has attacked both these steps 
in the learned Judge’s reasoning. The 
transfer in this case is not one for con- 
sideration or for the pecuniary benefit of 
the transferor; and in view of that fact, 
Mr. Ramadoss has not gone tò the length 
of contending that even if a custom 
in support of the tradnsfer is made out, 
it should not be upheld. But he main- 
tains that the custom, if any, must be 
one relating to this partictlar institution. 
and that no such custom has been made 
out in this case. 

Most of the reported decisions dealing 
with this question arose out of aliena- 
for value; and considerations 
of “public policy’: Rajah Varmuh 
Valia v. Ravi Va'mah (1), or of the tempta- 
office-holders may 
be exposed. Kuppa v. Dorasami (2) and 
Narayana v. Ranga (3) naturally have an 
important bearing in such cases. In the 
case in Rajah Varmah Valia v. Ravi 
Varmah (l) ‘the Privy Council also refer to 
tne doctrine of delegateus non potest delegare, 
and the possibility that the recognition of 
a right of transfer may defeat the pre- 
sumed intentions of the founder of the 
endowment, These two considerations have 
greater relevancy to cases where the trus- 
tee’s office is sought to be alienated than 
to transfers of archakaship, indeed, in the 
case of archakas, the right of delegation 
has been expressly recognized by permit- 
ting the system of proxies. There is again 
no question here of the alienation being 
intended or calculated to alter the form or 
worship, Venkatrayar v, Srinivasa 
Ayyangar (4), or effecting anything repug- 
nant to or inconsistent with the very nature 
and purpose of the endowment, Palaniappa 


(1)1M 235; 41 A 76; 3 Suther 332; 3 Sar. 687; 1 
Tad. Jur. 134 (P O). io) oy j 

(2)6 M 76, $ 7 

(3) 15 M 183. oe ae 


(4) 7M HO R 82, 
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Chetty v. Devasikamony Pandra Sannadhi 

(5). It is true that in Rajah Varmah Valia 
v. Ravi Varmah (1), their Lordships refer 

to-what may ke termed common law 

‘of India.” Whether their Lordships meant 

‘to assume the existence of a rule of 

“common law” with reference to all offices, 

or “to all religious offices, or only. with 

reference to trusteeship, is not very clear. 

Again when they refer to ‘custom’ it 

‘is not clear whether they meant to lay 
down that custom may give a right 

of alienation where in the nature of things 

‘one could otherwise exist, or the effect of 
‘Custom was merely to remove objections 
‘based on presumed intentions öf the 
“founder. f l 
> “When and in so far as emphasis is ‘laid 
on the spiritual duties relating to certain 

..Offices, Nagendra Nath v. Rabindra Nath 
(6), or on'the fundamental idea that in the 

-case of these offices, the duties are the sub- 
stances of the office:and the emoluments 

are only subsidiary or appurtenant, per 

“‘Sadasiva Iyer, J. in Sundarambal Ammal 
~Y. Yogavanagurukkal (7), the argument 
‘against alienability is indeed very strong. 
And it is also true to say that such offices 

‘should not be assimilated to ordinary 
private property, Narayana v. Ranga (3). 

.But once the principle of appointment or 
Selection was ignored and hereditary rights 

(including those of women) were recognized, 

the next. step was to bring in the practice of 

partition. It is interesting to note the 

-difference of opinion on this point between 
Colebrooks and Ellis as early as 1808: see 

-Strange’s Hindu Law, Vol. II. pp. 363 and 
‘364. Sir Thomas Strange remarked (Vol. I, 
-p£209) that the doubts of Mr. Ellis rest 
‘upon ‘‘no solid foundation,” and preferred 
the view that except in special cases herit- 

~ability involved the right to ' partition 
amongst co-heirs. The conception develop- 

edin the smritis and commentaries that a 

‘héreditary office was under the Hindu’ Law 
assimilated to “immovable property,” see 

Krishnabhat v. Kapabhat (8) and Futteh 

Singji Jaswant Singji v. Kullianaraiji (9) 

~paturally led on to alienability as one of the 
‘incidents of property, and the numerous 
-r éported cases on the point certainly testify 
. = (5) 40M 709;'39 Ind. Cas, 7225A IR 1917 P 033; 
w44.1A 147, 210W N 729; 15 A LJ 485 1P.L'W 
697° 23 M L J 1; 19 Bom. L'R 567; -22 M LT 1; (1917) 
U sem cae a 
50; . Cas, > A - 1915 : 

26 M LJ 315; 1914) M W N 66; LL Wear n 

6 BHO R137. Bn 

1 IA 34;21 W R178; 3 Sar, 306 (P ©). 


PRAYAG: DCSS JEE VARU V. GOVINDACHARLU (MADR.) 


15710. 


to the-prevalent practice of alienation. In 
Rajaram v. Ganesh (10), at p. 135%, 
Ranade, J., observed that in the “Madras 
Presidency sentiment is very strong against 
the alienation of temple offices, but that 
in other parts of India, the restrictions are 
less strictly enforced, especially when the 
alienee is a nearly related member of the 


family. 


Even in the Madras Presidency the objec- 
tion would seem to have prevailed in ‘the 
Courts rather than in the sentiments of the 
people. On p. 137%; the learned Judge 
states, that “by force of custom a limited 
right of partition and alienation might be 
established.” This observation would 
suggest that custom must be invoked 
to justify alienation, and the issue sent 
down to the lower Court in that case was 
framed on that footing. ButinMancharam 
y. Pranshankar (11), the learned Judges 
deal with the rule of inalienability even in 
such cases as a restriction “upon ‘the 
exercise of the ordinary rights of property.” 
In both these cases, reasons are given 
justifying a differentiation between involun- 
tary sales and private alienations, and þet- 
ween alienations to strangers and aliena- 
tions to members of the family or those 
in the line of heirs. 

In this state of the authorities, we think 
that, in the circumstances of this case, our 
decision may be rested on a narrow ground. 
The facts here are almost ad idem with 
those in Mancharam v. Pranshankar (11), 
and we have not been referred to any 
reported case where that decision has been 
dissented from on similar facts. The dis- 
tinction made by Maclean, O. J, in Rajeswar 
Mullick v. Gopeshwar Mullick (12), between 
transfers inter vivos and transfers by will, 
may have force when the transfer relates to 
an office in the nature of a bare trustee- 
ship, which seem to have been the case 
before the learned Judge. Cases where the 
hereditary office involves considerable 
beneficial interest cannot be put on thesame 
footing as bare trusts for all purpoees. In 
Nirod Mohini Dassi v. Shibadas Pal (13), 
the learned Judges followed the principle 
laid down in Mancharam v. Pranshankar 
(11), though in view of the Full Bench 
judgment in Rajeswar Mullick v. Gopeshwar 
Mullick (12), they emphasise that the case 
before them was one of gift inter vivos and 


(10) 23 B 281. 
(11) 6 B 298. 
(12) 35 O 226; 7.0 L.J 315 


(13) 36,0 975; 3 Ind Cas. 26: 13 O W. N 1084. 
* Pages of 23 Bom,—[#d.] 
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not by will. In Kuppa v. Dorasami (2), 
‘Narayana v. Ranga (3), Alagappa Mudaliar 
v. Sivarama Sundara  Mudaliar (14), 
Sundarambal Ammal v. Yogavanagurukkal 
(7) and Rajam Bhattar v. Singarammal (15), 
this Court merely refused to apply the prin- 
cipleof Mancharam v. Pranshankar (11), 
to transfers for value or to transfers in 
favour of strangers. This does not seem 
to, require or justify our refusing to follow 
the decision in Mancharam v, Pranshankar 
(11), even when the alienation’ is to one in 
the line of heirs, is not for consideration, 
.and is not in any way opposed to or in- 
consistent with the interests of the institu- 
bion. © 

-~ In this view it is not necessary to deal 
with the question of custom at much length. 
Exhibits 34 (g) of the year 1862 and A-2 of 
the year 1852 undoubtedly furnish instances 
relating to this temple itself, And as 
-already stated Narayanacharlu, the present 
. plaintiff, was himself recognized in 1912 
.as entitled to perform the duties on the 
‘strength of the will Ex. O. Instances of 
. this kind, when confined to each particular 
temple, can in the nature of things be only 
afew. But taken along with the fact that 
on none of these occasions did the devastha- 
nam authorities raise any objection on the 
ground of principle, they may reasonably 
be held sufficient to establish a custom in 
support of such transfers. We accordingly 
affirm the finding of the Court below in 
favour of the title of Narayanacharlu. 

- On the question of the plaintiffs’ liability 
to render Bokkasam service on ihe hills, 
we are in agreement with the Court below 
and the maiter may, therefore, be briefly 
disposed of. As already indicated, the 
inclusion of Narayanappa in Ex, 2, in 
connection with this service, taken along 
with the exclusion of Vyasa Narasimha- 
charlu’s branch, certainly Jends support to 
‘the archakas’ contention dissociating the 
Bokkasam duty frcm the archaka miras. 
Mr. Remadoes relied upon Ex. 14, as sug- 
gesting that Vyasa Narasimhacharlu must 
alsohave been doing Bokkasam duty. One 
Lakshmamma there recites that her hus- 
band has been performing Bokkasam 
service, and reading Ex. 14 with Ex. A-4 
he tried to make out that Lakshmamma, 
the petitioner under Ex. 14, was the 
same as Lakshmamma who is described in 
A-4as the widow of Vyasa Narasimha- 
charlu. The learned Subordinate Judge 

(14) 19M 211, 


a 51 Ind. Cas 979; A I R1919-Mad.:570;36 M L 
J 355 
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thought that Lakshmamma of Ex, 14 might 
bethe widow of Bokkasam Narayanappa. 
The contents of Ex. 14 lead us to think 
that she was probably the widow of Devalla- 
palli Srinivasachari who had been intro- 
duced by Narasamma her gumastha some- 
time after the death of her husband Rama- 
swami: see Ex. A-2 and Ex. 17. Para- 
graph 2 of A-3 shows that Srinivasacharlu’s 
widow's name was Lakshmamma and 
reading A-3 in the light of Ex-13 it would 
appear that she finally preferred to abandon 
the claims that she put forward in the 
right of her husband Srinivasacharlu. 
But Ex. 14 was written before she agreed 
to do so, as it shows that she proposed to 
bring her brother-in-law from Devallapalli 
to do the duty. 

From Exs. 13 and A-3 it would appear 
that Ramaswami’s widow had entrusted all 
her husband’s duties, both at Tiruchanur 
and on the hills, to this Srinivasachari: and 
on his death disputes arose, as a result 
whereof the duties at Tiruchanur were taken 
over by Ramaswami’s widow with the help 
of another gumastha. What happened to 
the duties at Tirumalai we do not know, 
But it is not disputed that from this date 
onwards, the archahas at Tiruchanur never 
performed Bhokkasam duty on the hills. 
We agree with the Court below that.in the 
circumstances itis a fair and reasonable 
inference that some arrangement must 
have taken place at or about this time, 
whereby even Ramaswami’s branch must 
have been relieved of the Bokkasam duty 
on the hills. The mere fact that we are 
not at this distance of time able to ascertain 
the details of this arrangement will not 
justify us in holding that no such arrange- 
ment could have been validly entered into 
nor enable the Vicharanakartha to throw 
on the Tiruchanur archakas the respon- 
sibility for the discharge of this duty. 


In this view it is not necessary to notice 
at length the argument urged by Mr, 
Ramadoss on thestrength of some of the 
early documents, that when Ramaswami or 
his widow was in default, in respect of ` the 
Bokkasam duty, the temple authorities took 
under Amani even their archakas turn at 
Tiruchanur. This was apparently a puni- 
tive measure, and is sufficiently explained 
by the fact that both the temples were 
under one and the same management. It 
must also be remembered (as pointed out 
in Pedda Jiyangar Varu v. Mahant of 
Tirupathi, 11 Ind. Cas. 175 (16), that in the 


` (16) 11 Ind, Cas. 175. 
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administration of temples in those days, the 
Government exercised not merely the 
. powers of a trustee but also those of a 
sovereign power. The references to 
Bhokkasam miras by Chakrapani and his 
son in Exs. 21 and 36 respectively are of 
very little value, when there is nothing 
else to show that their branch had ever 
been discharging these duties, and they 
had admittedly not performed these duties 
since 1854. 

As regards Sri Sundararajaswami's 
shrine, the evidence stands as follows: 
The Utsawa idol of this swami, which 
had theretofore, been kept and worshipped 
in Sri Padmavati shrine was installed as 
an object of independent worship in a 
‘new shrine in June 1905: see AA. The 
prathishta ceremony was performed by the 
‘father of D. W. No. 7 and for sometime 
after Mandalabhishekam he seems to have 
done the archaka work in the new shrine. 
Thereafter D. W. No.7 did the dutyfor a 
year or more on a salary of Rs.10 or 
Rs.15 per mensem. There is no doubt 
on the evidence that offerings and all 
other sources of income received in this 
shrine have all along gone to the 
devasthanam and the archaka, whoever he 
was has been paid a fixed a monthly 
salary. There is nothing to support the 
suggestion that in doing duties as archakas 
at’ the new shrine, D. W. No. 7 and his 
father merely acted as deputies for the 
archakas of Sri Padmavathi shrine. 
Exhibit AA-1 dated September 9, 1925, 
refers to the salary system at the new 
. Shrine. It makes reference to Chakrapani 
- Bhattacharlu in this connection, though it 
is not clear how, in the face of D. W. No. 7's 
evidence, Chakrapani could have heen 
doing duty at the new shrine on the date 
of AA-1. Anyhow, that document itself 
makes it clear, that the Vicharanakartha 
preferred the salary system for the new 
shrine, and would not accede to the sugges- 
tion that the archakas might take the 
collections. The plaintiff in the suit of 
1921, examined as P. W. No. 1, admits 
that, for sometime after the prathishta, 
puja was got done by some persons who 
were strangers to the mirasi families, that 
he himself took over the archakship ona 
kind of lease from the devasthanam for 
a period of five years, that when he 
applied again for a further lease, ithas 
been refused and a contract given to 
somebody else. It would thus appear 
that such service as the Tiruchanur archakas 
baye so far done in the new shrine was 
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performed by them only as paid servants 
of the Vicharanakartha or under one or 
other of the lessees from the devasthanam, 
and their claim to take the. collections at 
this temple has been uniformly denied 
by the Vicharanakartha. No kararnama 
of the usual kind has been exercised by 
the archaka in respect of this shrine; and 
it is noteworthy that Ex. O while referring 
to both the shrines, speaks of a miras 
right only in respect of Sri Padmavathi 
shrine. P. 3, P. 4 and P. 5 do not 
suggest anything like the recognition of a 
tight, when read inthe light of the above 
facts, and Ex. 32 (a) clearly suggests the 
contrary; so also, the request in Ex. 23 that 
on certain terms the devasthanam of Sri 
Sundararajaswami may be given to peti- 


-tioners. 


It is also significant that no claim was 
made in the plaint in the earlier suit, 7. e., 
P. W. No. 1’s suit of 1921 (A. S. No, 347 
in respect of this temple. The learne 
Subordinate Judge explains this away by 
saying that at the date when that suit 
was filed, ‘there had yet been no dispute’ 
with regard to this temple. But he has 
failed to realise that the absence of a 
dispute was due to the fact that the 
archakas had not till then put forward any 
mirasi right in respect of this temple. 

The learned Subordinate Judge has 
laid stress upon the circumstances that 
prior to the removal to the new shrine 
the Utsava idol was worshipped by the 
old archakas in the Padmavati shrine. 
But he ignores the fact that during that 
period this idol was not the subject of 
independent worship or a separate 
source of income. It is common knowledge, 
and the evidence also shows, that whena 
principal deity is worshipped at ashrine, a 
number of other idols are placed there and 
have the benefit of that worship. But it 
has not been usual to regard them as 
objects of independent mirasi rights of 
worship. Taking it however that that 
circumstance could have given the old 
archakas some justification for claming 
rights in the new shrine as well, the whole 
course of subsequent conduct on 
both sides has been inconsistent with such 
a claim, The decision in Narayanaa Chetty: 
v. Hlayaperumal (17), is not really analogous 
to the present case. It was there held 
that the mere shifting of a family idol from 
one place to another will not congtitute it a 
new endowment so as to vary the rights of 


(17) 73 Ind, Oas. 381; ATR 1924 Mad, 400; 19L W 
221; (1924) M W N 28h. 
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‘the family. No question arose there, as 
to how the position would stand when a 
new institution comes into existence 
while the old one also continues to exist. 
At best; the old state of things can only 
give rise toa presumption in favour of the 
old archakas, which as already stated has 
in the present case been amply rebutted 
by the evidence as to subsequent conduct. 
For these reasons, we are unable to accept 
the finding of the lower Court on this 
question. 

It remains to consider the respective 
rights of the parties to the collections made 
in the shrines of Sri Padmavati and Sri 
Krishnaswami, under the heads of kanukas, 
archana and harati. On behalf of the 
devasthanam it has been contended that 
all these offerings prima facie belong to the 
deity, that the archakas are only -entitled 
to a reasonable remuneration for their 
services, that the existing arrangement is 
and must at any rate be deemed to be 
only a temporary one subject to revision 
by the Vicharanakartha from time to time 
and that, if, regarded as permanent, it 
will not be binding on the temple. In 
support of this contention, Mr, Ramadoss 
strongly relied on the judgment of the 
Division Bench reported in Venkataramana 
Ayyangar v. Kasturiranga Ayyngar (18). 
In the view we take as to the effect of 
the evidence in this case, we are unable 
to atcede tothis contention. In Venkata- 
ramana Ayyangar v. Kasturiranga 
Ayyangar (18) the suit was brought to set 
aside what purported in terms to be a 
perpetual lease granted by the devasthanam 


committee to the archakas in 1693; and’ 


though the learned Judges refer to the 
older practice, they proceed on the footing 


that the transaction amounted to a 
permanent assignment or appropriation 
of trust property by a trustee. Itis not for 


“us to canvass the correctness of that 
assumption, with reference to the evidence 
in that case or consider whether the trans- 
action could not have been viewed in a 
different light. Taking that particular 
view of the transaction, the learned Judges 
held that as a matter of law, it was 
beyond the powers of a trustee. On the 
evidence in the case before us, we are 
unable to hold that the existing arrangement 
must be viewedas an ‘alienation’ of trust 
property, nor is it even possible to say that 
il was entered into by a person with the 


(18) 40 M 212; 38 Ind. Oas. 73; AIR 1917 Mad. 112; 
BM J 777; 20M LT 490; 5 L W 625; (1917) M W 
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limited powers of a trustee. Even so early 
as in 1818, it is referred to as a ‘mamool’ 
arrangement and for aught we know, it 
might have come into vogue when the 
State was exercising sovereign powers and 
not merely the limited powers of a trustee 
institution. The arrangement 
is certainly not in the natureof a ‘lease’ 
because the collection is made by the 
temple authorities themselves and only a 
portion thereof is handed over to the 
archakas, Noris it intended to provide 
only for their remuneration, because out of 
these receipts, the archakas meet the 


‘expenses of the deity paditharam in the 


temple and also perform certain specified 
festivals. In circumstances like these, it 
would be unsafe to base a conclusion on 
the primary connotation of the words 
‘kanukas’ or ‘archana offerings’ and hold 
that the archakas must be deemed to be 
only in the position of alienees of trust 
property. The relevant decisions take care 
to make an express reservations in favour 
of ‘usages’ in each temple; and unless 
there is anything clearly opposed to public 
policy, Courts will not be justified in setting 
aside an arrangement which has been in 
vogue for more thana hundred years. An 
arrangement by which urchakas are re- 
munerated byshare of the offerings is quite 


‘a well known practice, in this country, 


(e. g. for instance the facts in Jalandhar 
Thakur v. Jharula Das (19) and not by any 
means necessarily detrimental to the 
interests of the institution. 


Even in the caseof alienations of trust -~ 


property, the Judicial] Committee have not 
laid down a rule of absolute prohibition. 
In Magniram Sitaram v. Katuribar 
Manibhai (20) and Mazaffar-ul-Musavi v. 
Jebeda Khatun (21), their Lordships re- 
cognise the propriety of applying the rule 
relating to presumption of a legal origin, 
even to such transactions, where they are 
ancient, provided of course such a legal 
origin is practicable and ‘reasonably capable 
of being presumed without doing violence to 
the probabilities of the case, Maza/far-ul- 
Musavi v. Jeheda Khatun (21). We are un- 
able to agree with Mr, Ramadoss that a legal 


(19) 42 O 214; 24 Ind. Cas. 501, AI R1914 P C 72; 
41. 1A 267;180 W N1029; 27 MLJd 160;1L W 549; 
16 M L T 210; (1914) M W N 636; 12 ALJ 1176; 
20 CL J 360;16 Bom. L L 845 (P 0). 

(20) 46 B 481; 66 Ind. Cas. 162; A I R 1922P O 163; 
49 I A 54; 260 WN 473; 42M LJ 501; 30 M L T 268; 
20ALJ 371; 35 O L J 421; 24 Bom. L R 584; (1922) 
M WN 319 (PO). 

(21) 57 O 1293; 123 Ind. Oas. 722; 57 IA 125; AIR 
1930 P 0103 (F O). . 
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origin -is impossible to think of inthis amount or value exceeded & varahas 
case. In this view, it is unnecessary to (cf. Ux. 33 (a) of 1897). We shall deal 


consider whether by reason of the terms 
of C and O-1, under which the Govern- 
ment transferred the management to the 
Vicharanakartha the latter is pre- 
cluded from raising even a legal 
objection of this kind. 

As a question of fact: Mr. Ramadoss 
tried to contend that on the evidence, 
the existing arrangement was not, and 
‘was not intended to be, permanent or 
unalterable. He relied (1) on the fact 
that since A-2 the Dhanurmasa Kainkar- 
yam has been added to the list of items 
of which the expenses had to be defray- 
ed by the archakas, and that since A-13 
a daily Desantri Taligai and the Ratha- 


-saptami Utsavan. have been similarly 
vadded, and (iz) on the fact that since 
1876 lump contributions have annually 


been levied from the archakas (cf. Ex. 
.a-4 26 -and Ex. J). It must be said in 
answer that the very documents under 
-which these additional liabilities are 
undertaken by them assert their ‘mamool’ 
right, and state that the liabilities are 
to be met out of the share of the income 
belonging to them. The recitals made 
in -A-14, 26 and J to explain and justify 
the Vicharanakartha’s claim for contri- 
bution are also very significant. And we 
cannot accept the extreme contention of 
Mr. Ramadoss that the exascution of 
annual muchilikas by the turn archakas 
‘shows that the arrangement is only a 
renewable annual arrangement, We 
know from tke evidence, and the 
muchilikas definitely say, that that 
right is a mamool right. The annual 
-muchilikas are taken only to facilitate 
the execution cf security bonds each 
time when an archaka enters upon his 
turn of office. 

We are unable to accept the conten- 
tion that moneys paid for archana or 
harathi should go to the Devasthanam, 
No such reservation is made ‘in any of 
the muchilikas nor is the claim support- 
ed by the accounts. We are unable to 
award thisclaim to the temple, on the 
strength of the evidence of a few the 
D. W's. who say that such was their 
secret intention when they made pay- 
ments for archana or harathi. The only 
claim which the documents show was 
made in the past relates to cases where 
the same man made payments or gilts 
both under the head of ‘kanuka and for 
archana and harathi “and the total 


with this matter when dealing with the 
connected O. M. As. But, subject to 
the limitations to be indicated in the 
©. M. As. we agree with the conclusion 
of the learned Subordinate Judge as 
to the relative rights of the archakasand 


the Devasthanamin respect of kanukas. 
As regards payments for archana or 
harathi, they shall go the archakas 


except when the same person making 
such payment also makes payment for 
kanukas and the aggregate of these 
payments exceedes Rs. 13-2-0; 

Mr. Ramadoss drew our attention to 
the fact that the decree of the lower 
Court does not even provide for the 
annual contribution of Rs. 500 by the 
archakas as per the terms of Hx. J 
though this payment has never been ob- 
jected to. We do not know if this was 
intentional or merely due to oversight. 
There is no justification for disallowing 
a contribution which the archakas have 
without objection been making for a long 
time but we need not discuss this 
matter at lengthasthe archakas have 
agreed before us to be bound by the 
terms of Ex. J in this respect. The 
same remark applies to the additional 
services and festivals like Dhanurmass 
Kainkaryam, Desantri, Taligai and Ratha- 
saptami Utisavam which they have un- 
doubtedly been performing for a long 


time. These two matters will be made 
clear by a specific reference thereto in 
the decree. Referring to the form of. 


the injunction given by the lower Court 
Mr. Ramadoss asked: (1) that the decree 
must make the injunction conditional on 
the execution of muchilikas and security 
bonds by the archakas as usual, and. 
(ii) that an express reservation should 
be made in respect of any disciplinary 
powers that the Vicharanakartha may 
have over the archakas. It does not 
seem to us necessary or desirable toin- 
corporate these inthe decree. The decree 
is only meant to declare the normal 
rights of the parties and it is sufficient 
to state here that it is not intended 
either to abrogate the undoubted prac- 
tice as to the execution of muchilikas 
and security bonds or to interfere with 
any disciplinary powers which the Deva- 
sthanam authorities may have in special 
circumstances. As-to the direction for 
payment of mesne profits, the parties 
agree by a consent memo filed before us 
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that in A. S. No. 210 the following may 
be substituted for the direction in res- 
pect of mesne profits in the last para 
of the lower Court’s decree : 

“The decres as to mesne profits of 1922-24, 
granted by the lower Court is set aside, andin 
lieu thereof it is decreed that plaintifi No. 1— 
respondent No. 1—will be entitled to (1) the 
actual sum collected by the Vicharanakartha 
(defendant No. 1) in the templesof Sri Padma- 
vathi Ammavaru and Sri Krishnaswami Varu for 
archana and harathi fees from November 1,1923 
to October 31, 1924, and (2) the kanukas to which 
the archakas are entitled as per this decree which 
were collected by the Vicharanakartha (defendant 
No. 1) during the same period and which may 
not have been paid over to the plaintiffs minus 
(1) the sum of Rs. 500 payable by the plaintifs 
for 1923-24, and (2) the sum expended actually by 
defendant No. l for the Kainkaryam) etc. 
which the plaintiffs, as declared by this decree 
have to do (but not for salary of persons employ- 
ed by D-1 for doing archaka Kainkaryam only) 
during the period in that year for which the 
plaintiffs were not allowed to do service. The 
appellant will also be entitled to credit in res- 
pect of the sums paid by the Vicharanakartha 
(defendant No, I) to the plaintifs during the 
pendency of the suit in pursuance of the consent 
order of February 1924 in M. P. No. 230 of 
1923 in O S. No. 5£ of 1923 on the file of 
the lower Court, and also the sum of Rs 6,000 
deposited by defendant No. 1 and drawn out by 
the plaintiffs on security as per this Hon'ble 
Court's order on O, M. P. No. 2514 of 1927. 
The balance in whichever. party’s favour shall be 
payable to that party by the other party with 
interest at 6 per cent. per annum from the 
date on which Rs. 6,000 was deposited into the 
lower Court by defendant No. 1 as per order of 
this Court on O. M, P. No. 2544 of 1927." | 


In regard to the subsequent two turns 
oi plaintiff No. 1 before this date 
namely, November 1, 1927, to October, 
31, 1928, and November 1, 1931, to October 
31, 1932, the following is made: 

“Plaintiff No. 1 having been given as per 
ara. 3 (a) of the order of this Court dated 

ecember 7, 1927 in O. M. P. Nos. 3968 and 5052 
of 1927 some of the kanukas to which he is 
entitled as per the declaration in this decree, and 
the sum of Rs, 5,000 having been also paid as 
per para. 3(b) of the same order, plaintiff No.1 
will be entitled to receive from the appellant 
the balance of the amounts collected as kanukas 
and archana and harathi fees in the temples of 
Sri Padmavathiamma Varu and Sri Krishnaswami 
Varu for the said two years, on accounts taken 
as per the declarations herein, after deducting 
therefrom at the rate of Rs. 500 per annum for 
the said two years The sums so due to plain- 
tiff No. l—respondent No 1—from the appellant 
for the said two years will carry interest from 
November 1, 1928, and October 1, 1932, respective- 
ly till realisation at the rate earned by fixed 
deposits referred to in para. 3 (c) of the order in 
QO. M. P. Nos, 3968 and 5052 of 1927 afore- 


said.” 
The parties also agree that in the 
decrees in both the appeals, the words 


‘jewels and gold and- silver articles 
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other than vessels’ may be substituted 
for the words ‘gold and silver 
articles and jewels’ in para. 2 of the 
lower Court’s decree, The reference to 
archana and harathi fees in the said- 
para. will be qualified in the manner 
indicated above. As to costs we think 
that A. S. No. 347 of 1927 should be 
dismissed with costs of the plaintiff- 
respondent, because the respondent there 
did not assert a claim of heredity archaka 
right, in respect cf Sri Sundarajaraswami 
temple and this is the only point on 
which we have. reversed the lower Court’s 
conclusion. Even in A. 8. No. 210 of 
1927 thisis only a point of subordinate 
importance and we think it proper to 
dismiss that appeal also with costs of 
plaintiff No. 1—respondent No. l—but 
with a direction that out of the taxed 
ecsts payable to respondent No. 1 
the appellant may retain a sum of 
Rs. 100 as costs on ithe claim disallowed 
to the plaintiffs. 


AJN. Order accordingly. 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 1012 of 1934 
March 6, 1935 
ALLSOP, J. 

KEDAR NATH— APPELLANT 

VETSUS ; 
EMPEROR- Opposite Party 

Penal Code (Act XLV of@860), s. 471—Receipte filed 
in rent suit and placed before plaintiff for admission’ 
or denial—Plaintiff denying—Held, they were ‘used' 
— Evidence Act (I of 1872), s, 15—Hvidenceof similar 
but unconnected facts— Admissibility to prove 
guilt, 

In a rent suit against him, the accused filed certain. 
receipts and placed them before the plaintiff for 
admission or denial and the plaintiff denied them: . 

Held, that if the plaintiff had been deceived and 

had admitted them, the accused would have achieved. 
his object. The term “use” is of wide meaning and 
that the accused did use the receipts. 
. The evidence of similar, but unconnected facts 
is not admissible to prove a fact in issue. Where 
the accused is charged withthe offence of forging 
certain receipts, the evidence of two witnesses that the 
accused produced forged receipts by way of defence 
in another suit and never established their genuineness 
is not admissible to show that these receipts are also’ 
forged. They can be used only to prove the intention: 
or conduct of the accused. g 

Cr. A. from an order of the Assistant 
Sessions Judge, Allahabad, dated December 
8, 1934. 


Mr. K. D. Malaviya, for the Accused. 

The Government Pleader, for the Crown. 

Judgment.—This is an appeal by Kedar 
Nath who has been sentenced to rigorous im 
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prisonment for a period of 44 years under 
s. 471, read withs. 467, Penal Code, that 
is for the offence of using as genuine docu- 
ments which he knew or had reason to 
believe to be forged documents. It appears 
that one Ram Das filed two suits for ar- 
rears of rent against the appellant in the 
Court of the Tahsildar of Soram in the 
Allahabad District, viz., suits Nos, 556 and 
557 of 1933. Theappellant produced five 
receipts to prove payment of the amounts 
alleged to be due from him. Two of these 
receipts were admitted by Ram Das and 
the other three Exs. A, B and D were denied. 
Thereafter the appellant did not put in 
an appearance as defendant to the euits 
and hemade no attempt to prove the three 
receipts which had been denied. On 
May 17, 1934, both suits were decreed after 
making allowance for the sums paid and 
acknowledged under the two receipts which 
had been admitted. The appellant was 
then prosecuted in respect of the three 
disputed receipts. He was tried before 
a jury, and as I have already said, he has 
been convicted. 

One of the arguments addressed to me 
is that it cannot besaid that the appellant 
used the receipts within the meaning of 
8.471, Penal Cole, because he merely filed 
them in Court and made no: attempt to 
prove that they were genuine. Reliance is 
placed on Ambika Prasad Singh v. Em- 
peror (1). The facts in that case may not 
have been exactly similar.. In this case the 


appellant certainly used these three re-~ 
ceipts because they were placed before the © 


plaintiff for admission or denial and the 
plaintiff denied them. If the plaintiff had 
been deceived and had admitted them the 
appellant would have achieved his object. 
The term “use” is of wide meaning and I 


do not think that it can possibly be said . 


that the appellant did not use the re- 
ceipts, l 

The other argument is that the finding 
of the jary is vitiated by the admission of 
evidence which was not properly admis- 
sible and by the misdirection of the 
learned Judge upon that point. There were 
five witnesses produced, the first two being 
the Tahsildar and an Honorary Assistant 
Collector to whom the casesin the Revenue 
Court were ultimately transferred. Their 
evidence was merely formal. The- third 
witness was Ram Das, the plaintiff in the 
two suits. He did say that the receipts 
were forgeries. The other two witnesses 
were Brij Lal and Har Bux. Their evi- 

(1) 35 O 820, 
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dence was that in two suits filed by them 
in the years 1932 or 1933, the appellant 
produced forged receipts by way of de- . 
fence and never atiempted to establish 
them when they were denied. The con- 
téntion is that the evidence of these two 
witnesses was inadmissible. There can be 
no doubt to my mind that it was inad- 
missible. The learned Judge has relied 
upon s. 15, Evidence Act. It is a well- 
known rule of law that the evidence of 
similar, but unconnected facts is not 
admissible to prove a fact in issue. Ifa 
man is charged with a theft, the fact that 
he committed a previous, but unconnected | 
theft, is obviously no reason for thinking 
that he is guilty. One has only to con- 
sider a specific instance to discover how 
unreasonable it would be to allow such 
evidence to be produced. If a theft is 
committed, for instance, in the town of 
Allahabad, it would obviously be absurd 
to arrest any previous convict and to 
say that he must be guilty because he 
had committed thefts on previous occasions. 
Section 15, Evidence Act, allows the 
production of evidence to prove knowledge 
or intention when the question of such 
knowledge or intention is in issue, If ` 
certain facts are proved which would con- 
stitute an offence, if the necessary know- ` 
ledge or intention were present, and, if 
that knowledge or intention is denied, it 
is no doubt admissible to prove by the 
previous conduct of the accused person 
that he must have had the guilty know- 
ledge or intention which was a requisite 
ingredient of the offence. The learned: 
Judge in the present case has, however,’ 
undoubtedly used the evidence of these 
two witnesses not to establish that the 
appellant had a guilty knowledge or in- 
tention when he’ put in the receipts,- 
namely the knowledge that the receipts were 
forged and the intention of using’ them 
dishonestly, but also for the purpose of 
deciding that the receipts were in fact 
forged. This is clear from his direction to 
the jury in his charge. He says: 

“Direct evidence of forgery cannot bs expected, 
The mere denial of Ram Das would not be suffi- 
cient to hold the documents forgeries. I have 
permitted the evidence of instances ofthe use of 
questionable document by the present accused in 
the. suits of Brij Lal Singh to come on the record, 


as to my mind, that evidence was admissible under 
s. 15, Evidence Act.” 


It is clear that the learned Judge was 
telling the jury that the evidence of Ram 
Das was not sufficient to establish that the 
disputed receipts were in fact forgeries, If 
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the evidence of the other two witnesses, 
Brij Lal and Har Bux, is excluded, 
there is no evidence except that of 
Ram Das to prove that the re- 


ceipts were not genuine. It is quite clear 
that the evidence of these two witnesses 
is not admissible to prove the fact of the 
forgery. In view of the words used by the 
learned Judge in his charge, I cannot but 
believe that the jury were influenced in 
finding that the receipts were forged by 
evidence which was legally inadmissible 
to prove this fact. That being so, there 
was undoubtedly a failure of justice in 
this case because the appellant was found 
to be guilty on evidence which could not 
be used against him. 

I should, perhaps, make it clear that 
in my opinion the evidence of the two 
witnesses would be admissible to show that 
the appellant deliberately used the re- 
ceipts knowing them to be forged provided 
it is satisfactorily established from other 
evidence that they were in fact forged. The 
result is that the appellant has not been 
properly tried and the only course is to 
direct that he should be tried again before 
another jury. I therefore set aside the con- 
viction and sentences and direct that the 
appellant shall be re-tried for the offence 
with which he is charged before another 
jury. If the appellant is on bail he shall 
remain on bail pending the crders of the 
Court below. 

D., Re-trial ordered. 


_,. MADRAS HIGH COURT 
Civil Revision Petition No. 1301 of 1933 
November 8, 1934 
VENKaTAsUBBS Rao, J. 
DESAMSETTI VENKANNA~—ParitionEr 
versus 
OFFICIAL REOEIVER, RAJAHMUN- 
DRY—Opposits PARTY 
Transfer of Property Act (IV of 1882), s. 53— 
Transfer, when amounts to fraud— Preference of one 
creditor fraudulent in insolvency law—Whether can 
be impeached under generat law— Provincial Insolvency 
Act {V of 1920), ss, 53, 54—Good faith considerations 
atng of bad faith, whether come within ambit of 
8, Ou. 
Apart from the law of bankruptcy, a creditor 
may takea transfer, although he is fully aware that 
the other creditors are thereby defeated and even 


when proceedings at their instance are pending. - 


The principle is this; what the law contemplates 
is the defeating or the delaying of creditors, by 
which is meant the whole body of creditors, and 
so long as there is even a single creditor who 
takes the benefit, it cannot be said that the 
transfer amounts to a fraud; all the creditors not 
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having been defrauded, the preference of one 
creditor to another even though fraudulent in the 
law of insolvency, cannot be impeached under the 
general law, Mushar Saha v. Hakim Ali (i), relied 


on. 
The fact that the transfer is in favour of a 


creditor, necessarily takes it out of the reach of 
s 53, Provincial Insolvency Act In addition to 
valuable consideration, that section insists upon 
good faith and where the creditor transferee is 
shown not to have acted bona fide, the transfer 
can be annulled. But in considering the question 
of good faith under s. 53, that element, which 
relates to fraudulent preference, must be eliminat- 
ed, thet is to say, the knowledge, for instance, on 
the part of the transferee creditor that the other 
creditors are being defrauded, does not by itself 
constitute bad faith. 

Gases may be conceived where the transaction is 
not areal one as where though the sale is ostensibly 
in favour of a creditor, there is some benefit 
reserved to the debtor, or again, where a third 
party, ¿. e, some person other than the transferee, 
is really intended to take the benefit. Such cases 
of bad faith tainting the transfer, while being un- 
connected with the fraudulent preference which 
comes within the mischief of s. 54, are nevertheless 
within the ambit of s. 53, Harry Pape v. Official 
Assignee, Rangoon (6), and Narayana Iyer v. Official 
Receiver, South Malabar (7), referred to. 

O. R. P. from en order of the District 
Court, Rajahmundry, dated March 25, 1933. 

Messrs. Ch. Raghva Rao and M. Bala- 
krishnamurthi, for the Petitioner. 

Mr. P. Somasundaram, for the Opposite 
Party. : 

Order.—The question that arises is 
whether the mortgage impugned comes 


‘within the mischief of s. 538, Provincial 


Insolvency Act. To deal with the question . 
properly, the distinction between ss. 58 
and 54 must be borne in mind. The | 
mortgage in the present case is.in favour 
of a creditor of the insolvent (also a re- 
lation of his) and the bulk of the con- | 
sideration is alleged to be a past debt due 
to him. It is well settled that apart from 
the law of bankruptcy, a creditor may 
take a transfer, although heis fully aware 
that the other creditors are thereby defeated 
and even when proceedings at their in- 
stance are pending. The principle is this: 
what the law contemplates is the defeating ` 
or the delaying of creditors, by which is 
meant the whole body of creditors, and so 
long as there is even a single creditor who 
takes the benefit, it cannot be said that ` 
the transfer amounts to a fraud, all the - 
creditors not having been defrauded, Mushar 
Saha v. Hakim Ali (1). In short, the pre- 
ference of one creditor to another, even 
though fraudulent in the law of insolvency, 


(1) 43 O 521; 32Ind, Cas. 343; AIR 1915 P O 115; 
43 I A 104;30 MLJ116; 3L W 207; 200 W N 393; 
14 A L J -198; (1918) 1 M W N 198; 19ML T 203; 
23 O L J408; 18 Bom. L R 378 {P O). Lora 
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cannot be impeached under the general 
law. That principle ‘is recognized in 
s. 53, Transfer of Property Act. By the 
amending Act of 1929, the section has been 


remodelled .and the third paragraph of 
aie (1), which runs thus, has been 
added, 


“Nothing in the sub-section shall eflect any 
law for the time being in the force relating to in- 
solvency.” 

_ Then the question arises, what are the 
respective spheres of ss. 53 and 54, Pro- 
vincial Insolvency Act? It is the latter 
section that deals with fraudulent prefer- 
ences. If therefore a transfer in favour of 
a creditor cannot be annulled under s. 54, 
the prescribed period of three months having 
elapsed, can that provision be circumvented 
by recourse being had to s. 53, which 
allows the longer period of two years? The 
answer must, in my opinion, be decidedly 
in the negative. It does not follow from 
this that the fact that the transfer is in 
favour of a creditor, necessarily takes it 
out of the reach of s. 53. In addition to 
valuable consideration, that section insists 
upon good faith and where the creditor 
transferee is shown not to have acted 
bona fide, the transfer can be annulled. 
But in considering the question” of good- 
faith under s. 53, that element, which-re- 


lates to fraudulent preference, must.` be - 


eliminated, that is to say, the. knowledge, 
for instance, on the part of the transferee. 
‘creditor that the other ¢reditors are being 
defrauded, does not by itself constitute bad" 
faith: To give proper effect to both’the 
sections, without allowing 8.53 to practically 
wipe out s. 54, this is the only right con- 
struction to adopt, 

This principle, though not in terms so 
stated, I think, underlies the cases where 
the Courts have annulled the transfers in 
favour of creditors under s. 53 of 
this Act or under the corresponding 
section of the Presidency Towns Insolvency 
Act. Official Assignee, Bengal v. Yokahama 
Special Bank (2): Official Assignee, Madras 
v. Sheikh Mohideen Rowther (3); Bhagat 
Ram v. Puran Chand (4) and also Oficial 
Assignee, Madras v. Abdul Razak 
(5). The facts cf Official Assignee, Madras 
vy. Abdul. Razak (5) one of the four 
cases ‘cited above, bring out this point 

(2) 87 Ind, Cas. 392; A I R 1925 Cal. 640; 290 WN 


-(3) 50 M918; 103 Ind. Oas.61; A I R 1927 Mad. 
1013; 39 M LT 378; 26 L W 689; 53 ML J 890. 
(4) 140 Ind, Cas. 598; A I R 1933 Lah. 43; Ind, Rul. 
(1933) Lah. 19; 33 PLR 1058. ee 
(5) 29 Ind: Ods: 204; AI R 191€ Mad, 402; (1915) M 
W N 332, f ; a 
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very clearly. Had the value of the property 
been equal or nearly equal to the amount 
of the debt, the transaction would have 
been upheld. Sadasiva Ayyar, J., says 
that in that event the creditor would be 
a vendee in good fath, but it was found 
that the property was worth much more 
thanthe debt and that the creditor intended 
to get a larger benefit than which he was 
entitled; in those circumstances the salé 
was annulled. Other cases may be con: 
ceived where the transaction is nota real 
one: (see the recent judgment of the Privy 
Council in Harry Pope v. Official As- 
signee, Rangoon (6) as where though the 


‘gale is ostensibly in favour of a creditor, 


there is some kenefit reserved to the 
debtor or again, where a third party, i. e., 
some person other than the transferee is 
really intended to take the benefit. Such 
cases of bad faith tainting the tranefer, 
while being unconnected with the fraudu- 
lent preference which comes within the 
mischief of s. 54, are nevertheless within 
the ambit of s. 53: see the observations: 
of Krishnan Pandalai, J., in Narayana 
Tyer v. Official Receiver, South Malabar 


On the question of the existence of the 
alleged debts, the Appellate Court has not 
dealt with the cases satisfactorily. As res 
gards the trial Judge, the petitioner com- 
plains that he was not given sufficient 
opportunity to adduce all his evidence. 
I shall assume for the purpose of this 
judgment thatthe debts are genuine; evén 
so on the facts disclosed by the evidence, 
I must come to the conclusion that the 
transferee did not act in good faith in 
the - sense just mentioned and that the 
mortgage hag ‘therefore been properly set 
aside. From’ what I have said, it follows 


that-the .question of the genuine character 


of the debt is left open and I thereforé: 
give the petitioner liberty to prove in in 
solvency for the entire amount allegéd t6 
be the consideration for the- mortgage as 
an unsecured creditor,’ Subject, to this the 
Civil Révision Petition fails and is disniisss. 
ed with costs: 2. S 

AN. Petition dismissed. ... 

(6) 12 R 105; 146 Ind. Cas. 743; GOLA 362; AIR 
1934 P O3: 6 RP O31; 58 O LJ 471; (1933) M W Ne 
1419; 66M LJ 1: 39 LW 1; (1934) A LJ 77; 36 Bormi. 
L R137; 38 O W N 117 (P U). . . 

(7) 150 Ind. Cas. 339; AI R 193t Mad. 294; (1933)° 
MW N 1049; 39 L W-449; 6 R M 710, 
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LAHORE HIGH COURT forward on behalf of the’ Muslim commu- 
Second Civil Appeal No. 643 of 1934* nity and also as persons interested in the 
October 10, 1934 Takia Machbian to which takia, they 
COLDSTREAM, J. alleged, the land belonged. The Subor- 
MEHR DIN AND aNorazk—Puaintirrs— dinate Judge struck for trial the issues : 
APPELLANTS is the land in suit wakf for persons pro- 
versus ; fessing the Islamic faith ? He found upon 
Docror HAKIM ALI ~Derzenpant— the evidence that the area was part of a 
RESPONDENT graveyard in possession of the Muham- 


Muhammadan Law—Wakf—Dedication, if can be madan community (Ahl-i-Islam) and had’ 
cat Ltr ad errata cae ee = presumably been dedicated for this purpose, - 
Muhammadan community—Ezxelusion from area He granted the declaration and the injunc- 
assessed to land revenue—Inference—Punjab tion prayed for accordingly. : E 
Lond haar’ a (XVII of 1887), 8, ue Against this judgment Dr. Hakim Ali 

resumption of correctness, of entries im N A : itl -Distri i 
revenue records— Finding of lower Appellate Court appele a Ean peer 


in disregard of provisions of s. 44—Whether binding k ; ; 
on second appeal — land, in dispute had þeen dedicated as a 
An exprose dedication is not necessary to createa graveyard or used as such. He accord» 


wakf and dedication may be assumed from long ingly accepted the appeal and dismissed, 


user, if it is clear that the intention of the owners : oe 
was to make the dedication. The fact that the land. the Bult, ln his judgment he remarked that 
in dispute was recorded in 1913 as being in the plaintiffs could not have any locus 


pees ae Monona community anid that standi to sue, unless there was a grave of 
it was excluded from e area assessed to land ra] att ee : 
revenue are clear indications that the land was a A T o lann Karam 


deliberately assigned by its owners for use as a i s 
Muhammadan graveyard. . Din have now come to this Court on second, 
A: presumption of truth attaches to the record appeal asking for the trial Court’s judg- 


of the current settlement. Where the judgment ment to be festored 


of the lower Appellate Oourt does not show d = ety 
it relied upon r> evidence Pro by ire _ -On ,behalf of the - respondent Sheikh 
defendant to rebut the above presumption and “its ~AbdukzAzizsraises a preliminary objection ` 
finding as to dedication of the property by user pro- thatthe: finding, to the effect. that. the 
e . i en ERS ei ren. 
Panjab” Land Revenue Act, the fading Te = property. is. not waqgf 18 one of ; fact which 
binding on the High Court in [second appeal. _ eanhot-be-attacked ia second.'appeal, In 
S. ©: A. from the decree of the Additional “teply to “fhis. objection Counsel for ‘the 
District Judge, Lahore, dated March 20, appellants: contends that the question whee 
1934, reversing that of the Subordinate “ther there Bas. been-such user of the pros 


Judge, 4th Claes, Lahore, datéd Novem- perty as ‘to justify the. conclusion that it 
ber 29,1933. - oe had not been consecrated for the purpdses 

Messrs. Ram Lal Anand, II, and, A. R. of the graveyard is one of. law and ses, 
Kapur, for the Appellants. -; Tice condly that, in any case, the’ finding: of 

Sheikh Abdul Aziz, for “thé “Resp the learned Additional District Judge is 
ent. ue aks eo a, vitiated by the procedure in ignoring the 
Judgment—tThe suit out, of hich provisions of s. 44 of the Land Revenue: 
this. second appeal arises was TWnstitated Act which attaches’a legal presumption of 
in the Court of the Subordinate Judge, correctness to éntries in the land revénue 
4th Olass, Lahore, by Mehar Din and records. I find that this second contén- 
Karam Din Machhis of Mozang against tion has force. Itis not disputed thatthe 
Dr. Hakim Alifor a declaration. that an records relied upon by the plaintifis relate 
area of 10 marlas, which bad been sold to 10 the area in suit. When the -land-reve- 
Dr. Hakim Ali by Niamat Khan,.one of nue records were revised in’ 1924-25 the 
` the village proprietors of the revenue estate area was medsured as No. 1926, It- was’ 
of Mozang, was a:portion of a graveyard then dessribed as gharr mumkin takia aur 
which was consecrated property and not gabristan owned by -diflerent proprietors 
alienable. The plaintiffs also asked for (the proprietors’ names not being specified 
an~ ofder directing the defendant to remove anywhere) and'in possession of the Ahl-i. 
thé ‘walls which he had, built round the area Islam, It was not described ‘as shamilat: 
in dispute. and forbidding him’ to inter- deh, although an adjoining plot. ‘of land 
feré ‘with the’ property. The plaintiffs came’ ae en i wae ‘also’ shown to be 
BT RE OP SES GE, excluded from the land revenus’ paying 

‘Letters Patent Appeal Ag. 8 ea aia we Mebane area.’ This documentary evidence appears 


judgment was.dismisged ‘by Addison and Din Muham- z 
mad, JJ. on February 1, 1935—[Hd] > to have been disregarded by the learned 
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Additional District Judge. At the revi- 
sion of the record in 1912-13 when the land 
was recorded as No. 1665 it was also des- 
cribed as ghair mumkin qabristan possessed 
by different proprietors and in the posses-. 
sion of the Muhammadan community. In 
referring to this entry the learned Addi- 
tional District Judge has remarked that 
no presumption of truth attaches to it, 
because it was not shown to have been 
made in consequence of any mutation. 
‘Now, it has never been suggested that this 
or any other entry in the records relied 
upon was not made regulary and in ac- 
cordance with law. Nor has it been as- 
serted or proved that there was no muta- 
tion recorded before the previous entry 
was altered. Nor isit shown that an altera- 
tion cannot be duly made in land reve- 
nue records at the time of settlement and 
revision without formal mutation proceed- 
ings. The presumption is that the record 
was made in conformity with rules and 
after proper enquiry by the Revenue Off- 
cers concerned. A presumption of truth 
certainly attaches to the record of the cur- 
rent settlement and to the entry of 1912- 
13 so far as it conforms with the present 
entry. Itis to be noted that in jamabandi 
of 1929-30 the property is again shown as 
. ghair mumkin takia and gabristan paying 
. no revenue. The judgmentof the learned 
Additional District Judge does not show 
that he relied upon any evidence produced 
by the defendant to rebut the very strong 
presumption thatthe property in dispute 
is part of a graveyard in possession of the 
Muhammadan community, and his finding 
that the area in dispute had not been 
dedicated by user, proceeding asit does 
upon a clear disregard of the provisions 
of s. 44 of the Land Revenue Act, is not 
binding upon this Court. 

` I have already referred to the entries 
in the records of 1912-13, 1924-25 and 
1929-30. In 1891-92 the land in dispute 
was included in a large area of 710 kanals 
measured as No. 943, which was described 
asa gabristan. These entries prove con- 
clusively that since 1891 at latest the land 
in dispute has been used without interrup- 
tion by the Muhammadan community asa 
graveyard. 

As against this evidence the learned 
Counsel for the respondent relies upon the 
oral evidence produced by his client. 
Niamat Khan (D. W. No. 1), the vendor 
tated that he was proprietor and in posses- 
ion of the land. This evidence is not con- 
istent with the land revenue records, which 
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do not show the land to be shamilat deh: 
but:in possession of the Ahl-i-Islam. Meb- 


tab Din (D. W. No. 2) stated that 
he had cultivated the land for 12 years 
for Niamat Khan. This evidence 


also is falsified by the entries in the reve- 
nue record. It was stated by Hakim Ali 
(D. W. No. 3) that there were no graves in 
this particular piece of land. But the 
apparent absence of any graves at present 
is explained by Mehr Din, the plaintiff, in 
his evidence, who states that his children 
were buried there but their graves have 
been removed. Admittedly there have been 
no burials there since the land was sold to 
the defendant. 

Ti is well established that an express 
dedication is not necessary to creat a waqf 
and that dedication may be assumed from 
long user,if itis clear that the intention 
of the owner was to make the dedication. 
In the present case long and uninterrupted 
user has been clearly established and the 
fact that. in 1913 the land was recorded 
as being in possession of the Muhammaden 
community ‘and that it was excluded from 
the: area assessed to land revenue appear 
to me to be clear indications that the land 
was deliberately assigned by its owners for 
use as‘a Muhammadan graveyard. The 
judgment cited for the respondent are not 
applicable to the present case. 

In his appeal to the Additional District 
Judge Dr. Hakim Ali did not question 
the right of the plaintiffs, who are admit- 
tedly members of the Muhammadan com- 
munity of Mozang, to institute the suit. Nor 
has it been contended before me that they 
have no locus standi. 

I accept this appeal and setting aside. 
the judgment of the lower Appellate Court 
restore that of the Subordinate Judge, 4th 
Class, with costs throughout. i 

N. Appeal accepted, 





ya OUDH CHIEF COURT 
Criminal Revision Application No. 18 of 1935 
May 17,1935 
Z1s-UL-Hasan, J. 
EMPEROR— PROSEOUTOR 
versus 
SHAKUR AND oTHERS—APPLIOANTS 
Penal Code (Act XLV of 1860), s. 411—Charge 
under particular articles not specified in charge— 
Defect—When curable—Essentials of offence under 
8, 411—Criminal Procedure Code (Act V of 1898), 
ss. 537, 233, 239—Joint trial of different persons 
A possession of articles stolen in one theft—Legality 
o; 


Where .œ charge does not specify the particular 
articles for the possession of which the accused is 
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prosecuted, the charge is defective, but the defect is 
curable, under s. 537, Criminal Procedure Code, if 
the accused are not prejudiced on account of such 
defect, 

To constitute an offence under 8. 411, 
Penal Code, besides dishonest possession of 
stolen property there must also be the knowledge 
of or at least reasonable belief in the property being 
stolen property ; but when some property is proved 
to be stolen property and the person who is found 
in possession of it cannot account for its possession 
especially when he is found in possession of it soon 
after the theft of the property, it is only reason- 
able to conclude not only that he was in possession 
knowing or having reason to believe it to be stolen 
property but also that his possession of it was dis- 
honest. 

Where several articles stolen at one theft are re- 
ceived by different persona, all or any of the re- 
ceivers are triable jointly for the offence of receiving 
stolen property. Bhaggan v. Emperor (1) and Gul- 
jania v. Emperor (2), relied on. 

Or. R. App. against theorder of the Ses- 
sions Judge of Unao, dated February 9, 
1935. 


Dr. Qutubuddin Ahmad for the Appellant, 
Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown, 


Judgment.—This is an application for 


revision of un order of the learned Ses- 
sions Judge of Unao dismissing the ap- 
plicants’ appeal against their conviction 
and sentences under s. 411, Indian Penal 
ode, 
On the night between August 3 and 4, 
1934, a burglary was committed at the 
house of one Babu Ram Agarwala, a 
money-lender of village Ganj Moradabad, 
and various articles of jewellery were 
stolen. On the morning of August 4, a 
report of the burglary was made at the 
thana by Zahiruddin chaukidar and on 
August 5, the complainant furnished a list 
of the stolen property tothe investigating 
Officer. Between August 19 and 22, 1934, 
a large number of ornaments was recovered 
from the possession or at the indication 
of the present applicants and their co- 
accused, who were also convicted but have 
not joined in this application. All the 
articlesso recovered were duly put under 
seal by the Police and on November 11, 
1934, identification proceedings were held 
in regard to them by Mr. Kirmani, a 
Magistrate of the Ist Ulass, and some of 
the ornaments were identified by Babu 
Ram and members of his family. There- 
upon the applicants and three others were 
prosecuted under ss. 457, 4tl and 414, 
Indian Penal Code. All the accused except 
one were conyicted under s. 411, Indian 
Penal Code, and sentenced to rigorous 
jmprisonment for- one year each, The con- 
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victed persons appealed to the Sessions 
Judge but the appeal was dismissed. 

The first point taken is that the charge 
framed against the accused persons was 
defective inasmuch as it did not specify 
the particular articles for the possession 
of which each of the accused ‘was being 
prosecuted. The charge ig no doubt de- 
fective in this respect but this defect is, 
in my opinion, covered by s. 537 of the 
Oode of Criminal Procedure as it has not 
been shown that the accused were preju- 
diced on account of this defect in the 
charge. The accused's statements in the 
trial Court show that each of them was 
asked with reference to the particular 
articles recovered from him whether or not 
he was in possession of those articles. It 
cannot, therefore, be said that they did 
not know what articles were the subject of 
the charge against them. I do not think 
the framing of the charge has in any 
manner prejudiced the accused and there 
is no force in the contention about the 
defect in the charge. 

Further, it was contended that the 
joint trial in this case of all the seven 
accused was illegal and reliance was 
placed on s, 233 of the Oode of Criminal 
Procedure. No doubt that section shows, 
as was laid down by my learned brother 


Nanavutty, J. in Bhaggan v. Emperor 
(1935) O. W. N. 408 (1l) that’ 
separate trial is the rule and joint 


trial the exception ; bat s. 233 also clearly 
provides that joint trial is allowable in 
cases mentioned in ss, 234, 235, 236 and 
239. Now s. 239, cl. (f) clearly lays down 
that persons accused of offences under. 
s88. 411 and 414 of the Iudian Penal Code 
or either of these sections in respect of 
stolen property, the possession of which 
has been transferred by one offence may 
be charged and tried together. In the 
present case all the property which was 
said to have been in the possession of the 
different accused was proved to the satis- 
faction of the Court below to have been 
property stolen from the house of Babu 
Ram Aggarwala in the village of Ganj 
Moradabad on the night between August 3 
and 4, 1934. The provision of law on this 
point is clear enough but I may refer to the 
case of Guljania v. Hmperor,I. L, R.6 Pat. 5383 
(2) in which it was held that where several 
articles stolen at one theft are received by 


(1) (1935) O W N 408; 154 Ind, Oas. 901;7 R O 
518; 36 Or, L-J 602; A I R 1935 Oudh 327; (1935) Or, 


Oas. 684. 
(2) 6 Pat, 583; 105 Ind. Oas, 674; 28 Or. L J 962; 


A LR 1928 Pat, 38; 9 A I Or, R 407, 
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` different persons, all or any of the receivers 


a) 


n 


are triable jointly. for the offence of re- 
ceiving stolen próperty. In my opinion, 
there is no force in the contention that the 
joint trial of the seven accused persons 
in this éase*was illegal. 

It was also atgued that the circums- 
tarices~in' which the property was recovered 
on the:indication of the different accused 
were such that they did not warrant the 
conviction of the accused unders. 411 of 
the: Indian Penal Code and various cases 
were cited in support of this proposition. 
I may here refer to the recovery of the 
property from each of the applicants sepa- 
rately. 

As regards Shakur, applicant, the- evi- 
dence is that on August 19, 1934, he took: 
the Sub-Inspector with him to a pit in 
front of his house and from that pit dug 
out and handed to the Sub-Inspector thirty- 
four pieces of jewellery. On thesame date 
Matbure took the Sub-Inspector and wit- 
nesses to his maize field and dug out 
thirty-two articles from that field. Similar- 
ly on August 21, Hashmat, applicant, de- 
livered thirty-two ornaments after digging 
them out from his maize field. Karim, 
applicant, took a head constable of Police 
with him on August 22, 1934, to the house 


_ of his sister-in-law in another village and. 


there from a room in which bhusa was: 
stored he brought out eighteen ornaments 
and made themover to the head cons- 
table. 

_ The cases referred to by the learned 
@ounsel for the applicants [namely,- Sohan 
Singh v. Emperor, A. I. R. 1930 Lah. 91 (3), 
Public. Prosecutor, Madras v. Pakkiriswam?, 
A. Ti R. 1929 Mad. 846 (4), Indar Singh 
v.. Emperor, A..I. R. 1921 Lah. 389 
(5) and Paimullah v. Emperor, 16 O. 
Ww. N. 238 (6)] generally lay 
down the principle that the mere fact 
that a person- points out and causes. the- 
recovery of stolen property from a place 
accessible to many people, is not sufficient 
to bring. home a charge under s. 411, Indian 
Penal Code against that person. In the. 
present case, however, this principle can 
be applied if at all tothe case of Shakur 
accused only and: not to any of the other 
"(3) A I.R 1980 Lah, 9i; 125 Ind, Cas, 181; 11 
Lab. L J 439° 31 Or! LJ 774; Ind Rul. (1930) Leh. 
581: (1930) Or. Cas::107. $ TE 

(4) A-I R1929 Mad. 846; 122 Ind, Oas. -618; 57 M 
L J 548; (1929)-M-W--N 785; 30 LW 791; Ind?- 
Rul. (1930) Mad. 302; 31 Or.L J 449. ae 

(5) AIR 1921 Lah. 389; 5 Lab. L J 63. 
ri 16 O W N 238; 13*Ind~ Oas. 183; 13 0r. L J- 
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applicants and I find that’ Shakur was 
convicted not only on account of the re- 
covery of stolen property from a pit at 
his indication but also on an extra judi- 
cial confession of his relating to the theft 
in question and proved by Rahim witness. 
In the present case it cannot be argued 
with reason that stolen property was con- 
cealed by some persons other than the 
accused and that the accused only knew 
of the concealment and were not in posses- 
sion of the property. 

Next it was argued that mere possession 
of stolen property without dishonest inten- 
tion is not sufficient to constitute an offence 
under s. 411 of the Indian Penal Code. 
This is no doubt true ands. 411, Indian. 
Penal Code itself clearly shows that be- 
sides dishonest possession of stolen property, 
there must also be the knowledge of or 
at least reasonable belief in the property 
being stolen property but when some, pro- 
perty is proved to be stolen property 
and the person who is found in 
possession of it cannot account for its pos- 
session especially when he is found in 
possession of it soon after the theft of the 
property, it is only reasonable to conclude 
notonly that hé was in possession knowing 
or having reason to believe it to be stolen 
property but also that his possession of it 
was dishonest. 

Lastly, it was said that if stolen pro- 
perty is recovered long. after the theft, 
the onus of proving his innocence should 
not be thrown on the accused, and in sup- 
port of this, reliance was placed on the 
case of Narain: Singh . v. Emperor, 
A. I. R. 1928 Lah. 687 (7), but 
in that case the property was recovered 
so long as fifteen months after the theft, 
while in the present case, the recovery was 
made fifteen days after the theft. 

Having considered all the points raised 
on behalf of the applicants, [ see no ground 
for interference in revision. The applica- 
tion is, therefore, rejected. 


D. Application rejected. ` 
(1) A T_R 1928 Leh, 687; 108 Ind. Oas, 912; 29 Or; 
L J 464;29P LR 44), 
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RANGOON HIGH COURT 
ad Full Bench 

Civil Reference No. 3 of 1935 
March 26, 1935 

Pacz, C. J., Mosrty anp Ba U, JJ, 
MA KYI—APPELLANT 
versus 
MAUNG THON AND ANOTHER — RESPONDENTS 

Transfer of Property Act (IV of 1882), ss. 58 (d), 
59—Usufructuary mortgage invalid for want of 
registration —Suit for possession by ouner by 
redemption—Maintainability of—Proper course jor 
plaintiff —Suit for possession based on tiile. 

Where a person has been put iuto possession of 
land as usufructuary mortgagee, and the mortgage is 
invalid for want ofa registered document a suit for 
possession by the true owner by redemption of lands 
is not competent as the plaintiff in effect pleads and 
relies on an oral mortgage. For the same reason 
the defendants are not entitled to prove the alleged 
oral mortgage for an additional sum. j 

The proper course for the plaintiff to have taken 
would be to have sued for possession relying on her 
title which was not and could not be disputed, To 
such asuit there would have been no defence, for the 
only ground upon which the defendants could have 
claimed to remain in possession would have been 
based upon the alleged rights which they had 
acquired under the oral mortgage which it was not 
permissible for them to rest their title and which 
could not be proved. Maung Myat Tha Zan v. Ma 
Dun (13), Maung Tun Yav Maung Aung Dun (14), 
Ma Ma Ev, Maung Tun (15), Maung Ok Kyi v, Ma 
Pu (16), C. A. M. K. R, Chettyar v, Ma Kyaw (17), 
Vizagapatam Sugar Development Co. Lid. v. Muthu- 
ramaredeli (18), Venkatesh Damodar v. Mallappa 
Bhimappa (19), held overruled by Ariff v, Jadunath 
Majumdar (2) 

C. R. against the decree of the District 
Court, Kyaukse, dated August 13, 1934. 

Mr, Aung Gyaw, for the Appellant. 

Mr. Wellington, for the Respondents. 

Page, C. J.—This case raises a question 
of considerable importance to the public 
generally, and in particular to cultivators 
of the soil in Burma and India. The ques- 
tion propounded is: 

“Where a person has been put into possession of 
land as usufructuary mortgagee, and the’ mortgage 
is invalid for went of a registered document is the 
true owner of the land in a suit for possession 
entitled to recover possession without payment of the 
amount of the debt ?” i 

It is an inveterate habit of cultivators to 
mortgage their lands orally for loans of 
Rs, 100 and upwards, without executing 
and/or registering an instrument of mort- 
gage. Now, the Transfer of Property Act 
was passed in 1882, 53 years ago, and by 
s. 59, of that Act it is provided that. 

“where the principal money secured is one hundred 
rupees or upwards, a mortgage can be effected only 
by a registered instrument signed by the mortgagor 
and attested by at least two witnesses.” - i 

Nevertheless, both in India and in Burma, 
cultivators, in the teeth of the express 
terms of the statute, are still wont to obtain 


loans by delivering their lands .to the 
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lenders upon the terms that the lenders 
may remain in possession until the loan is 
repaid, and appropriate the fruits of the 
land towards the repayment of the principal 
and/or of the interest due under the loan. 
There does not appear to me to be any 
escape from the. conelusion that.-.such 
transactions ars usufructuary - morbeages 
within s. 58 (d), Transfer of Property. Act... Tt 
follows that unless the instrument ot mort- , 
gage in such a casa is in writing, and the 
transaction also falls within s. 53 (a), 
Transfer of Property Act, the terms of the 
mortgage cannot be relied on as a ground 
of attack or defence by either the plaintiff 
or the defendant in a mortgage suit except 
in cases in. which they are embodied in a 
duly registered written instrument. (Re- 
gistration Act XVIof 1908, ss. 17 and 49). 
The persistent neglect of lenders and bor- 
rowers particularly in the mofussil, to con- 
form to the provisions of the law when seeking 
to effect loans on mortgage has led to much 
unhappiness, and often in the minds of 
the cultivators to much injustice also. I 
venture-to think that it would be a bene- 
volent and at the same time a politic act. 
on the part of the local executive 
authorities if steps were taken to call the 
attention of the untutored proletariat to 
the necessity of executing and registering 
a written instrument when obtaining loans 
on mortgage of their lands for Rs. 100 or 
upwards. 

Meanwhile, the Courts have had recourse 
to cartain doctrines recognized by Courts 
of Equity in England for the purpose of 
redressing the hardship that it was thought 
would follow the rigorous enforcement of 
the law. The result of applying such 
principles of equity, however, in cases 
where the Registration Act or ths Transfer 
of Property Act requires a particular 
transaction to be carried out by means of ‘ 
a registered instrument is that a serious 
encroachment has been made upon the law 
of registration, the salutary effect of which 
in India and in Burma cannot be gainsaid, 
and much more harm than good is done. 
In this connection I desire to refer to tha 
following observation by White, -C. J. in 
Veerareddi v. Bapireddi (1). 

“The application of the strict letter of the law 
untempered by equitable considerations may, no 
doubt, at first, result in hardship to individuals, 
But as soon ag it is known to be well settled that 
the strict letter of the law will be applied, cases of 
individual hardship will cease to occur, and full’ 
effect will be given to the considerations of public 

olicy on which the enactment in question is “based. 

he application of the letter of the law leads te 

(2 29 M 336; 16 M L J399. «7 SO 


566 


certainty of title and to a diminution of the op- 
portunities for perjury. The tempering of the letter 
of the law by 1ecognizing equities which would take 
a case out of the statute leads in precisely the opposite 
direction.” . 

lam glad to. think that since the decis- 
ion of the Privy Council in Arif v. Jadu- 
nath Majumdar (2), Currimbhoy & Co. Lid. 
v. Creet: (3); Pir Bakhsh v. Mahomed Tahar 
(4) and Maung’ Shwe Goh v. Maung Inn 
(5); except as provided in s. 53 (A), Trans- 
fer of Property Act, and s, 27 (A), Specific 
Relief Act, those cases in which attempts 
have been made to evade the law of 
registration by applying in India principles 
of equity the enforcement ;of which is 
regarded in England as a legitimate mode 
by which the law can be circumvented, no 
longer can be treated as laying down the 
law correctly, and are not to be followed. 
In the present case the plaintiff sued to 
recover possession of certain immovable 
property on payment of Rs. 380 to the 
defendants. In para. 3 of the plaint it is 
alleged that the plaintiff's father had 
delivered possession of thesaid land 

“to the defendant in payment of various loans taken 
previously, amounting to Rs. 3&0, with the promise 
that the lands shall be returned with delivery of 

possession after working them for 3 years and 3 
harvests.” a 

In para. 4 it is fyrther alleged that 
on the plaintiff demanding redelivery of the 
lands on payment of Rs, 380 
thedefendants gavea ‘reply-notice stating that they 
were Willing toreturn the said landa, but they contended 
that the mortgage money for the suit lands and other 
lands was not Ke, 725 but Rs. 925, and that they 
were willing to return the lands only on payment 
of Ra. 925.” 

In para. 3 of the defence the defendants 
admitted that the lands in suit had 
“been delivered to them for the originalsum of Rs. 
380; and the same lands have been taken over with 
delivery of possession. That in about the month of 
Tabodwe, 1288, B. E. (1927) a further sum of Re. 125, on 
request, was taken on the said lands, with the promise 
on that this sum of Rs.125 shall be returned together 
with the previous sum taken, ż¿ e, Ks, 380, on 
redemption of the said lands, i. e, by payment of a 

(2) 58 O 1235; 131 Ind, Cas. 762; A IR 1931 PO 
79; 58I A 91; 60M LJ 538; 33 LW 686; 53 O LJ 
3ay; 35 O W N 550; 15 R D 354; 8 O W N 739; (1931) 
M veo. Ind. kul.-(1931) P © 154; 43 Bom LR 
913 (P. ©). 

(3) 60 O 980; 141 Ind. Cas. 209; A IR 1933P 0 29; 
60 I A 297; Ind. Rul. (1933) P O15; (1933) M W N 10: 
64 M L J 103: 37 O W N 265; 37 L W 253: 35 Bom D 
R 223; (1933) A L J 611;57 0 LJ 264P. 0). 

(4) 58 B 650; 151 Ind. Cas. 326; A IR 1934 P'O 235: 
61 I A 388;7 RPO 60; (4934) ALJ 912110 WN 
1145; ee n ene ce M W N 1037; 18R D 469: 
39 OW ; 36 Bom L R1195; 60 O L J 370: 6 
LJ865;16PLT1(P.G).’ TEN 


O W N 500; 5 L W 532; 10 Bur L T 69 (P. O.) 
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total sum of Rs. 505; therefore -as the further 
advance was taken on this promise, these lands ought 
not to be returned on payment of Rs. 380 only but 
they ;ought to be returned only on payment of 
Rs, 505.” 


It was common ground at the trial that 
no document embodying the terms of this 
transaction was executed or registered, 
although a mutation of names in the 
register had been made. In my opinion, with 
all due respect, the present suit is framed 
a8 a suit for redemption of lands which 
are the subject of an oral usufructuary 
mortgage on payment of Rs. 386, the 
principal amount due under the loan; the 
real issue in the suit being whether the 
amount due under the alleged mortgage 
upon payment of which redemption should 
be allowed was Rs, 380 or Rs. 505. 

Both the lower Courts have passed a 
decree in favour of the plaintiff, the trial 
Court “for the recovery of possession of the 
suit lands on payment of Rs. 380”; the 
Additional District Court “for redemption of 
the lands on payment of Rs. 505 within 
six months,” In my opinion, the suit in 
its present form cannot be sustained in- 
asmuch as the plaintiff pleads and relies 
on the oral mortgage. Ma Htwev. Maung 
Lun (6), Ma Bon Lon v. Mg Po Lu (7), 
Veerareddi v. Bapireddi (1), Royzuddi 
Sheik v. Kali Nath Mookerji (8), Arif v. 
Jadunath Majumdar (2), Currimbhoy & Co. 
Lid. v. Creet (3), Pir Bakhsh v. Mahomed 
Tahar (1), Maung San Min v. Maung Po ` 
Hlaing (9), Maung Myat Tun Aung v. M aung 
Lu Pu (10), Official Assigee v. M. E. 
Moola Sons, Ltd. (11). For the same reason 
the defendants are not entitled to prove 
the alleged oral mortgage of the lands 
for an additional sum of Rs. 125. 

The proper course for the plaintiff to 
have taken in the present case would have 
been to have sued for possession relying 
on her title which was not and could not 
be disputed. To such a suit there would 
have been no defence, for the only ground 
upon which the defendants could have 
claimed to remain in possession would 
have been based upon the alleged rights 
which they had acquired under the oral 
mortgage which it was not permissible 


(6) 8L B R334; 33 Ind, Cas. 163; AI R1917 
B -128; 


L i 
()8L BR 553; 32 Ind. Cas. 595; AIR 1916 
L B 94, 
(8) 33 O 985; 4 O L J 219. 
(9) 4 R 1; 94 Ind. Oas. 567; A I R1925 Rang 291; 
4 Bur. L J 118. 
aut) 3 R 243; 89 Ind. Oas. 875; A I R 1995 Rang, 
2 


322, 
- (11) 12 R 5&9; 154 Ind. Cas, 9; A I R 1985 Rang. 84. 
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for them to rest their title and which 
could not be proved. It has been held 
over and over again by the Courts in 
Burma and elsewhere in India, however, 
founding upon the doctrine of part per- 
formance which is applied by the Courts 
in England in administering jurisdiction 
in equity that to a suit for possession based 
on the plaintiff's title it would be a good 
defence that the defendant was in posses- 
sion under an oral mortgage or an oral 
agreement for sale or for a lease. Fur- 
ther, it has been heid that where a suit 
was framed in terms similar to those in 
the present case, and the plaintiff claims 
Possession only on payment of the 
amount due under the loan the Oourt 
ought to strive to hold that the suit is a 
title suit and a decree in the above sense 
ought to be passed in the plaintiff's favour, 
although 

“it is true that the giving to them of a decree in the 
terms they ask would have the same effect as a 
deerc'3 for redemption of a usufructuary~ mortgage: 
per Brown, J., in Maung Kin Lay v. Maung Tun 
Thaing (12).” 

With all due respect, in my opinion, a 
decree passed in favour of the defendant on 
the first ground or in favour of the plaintiff 
on the second would operate as an obvious 
and substantial evasion of the law enacted 
under the Registration Act and the Transfer 
of Property Act; and, as Lord Russell 
pointed out in Ariff v. Jadunath Majumdar 
(2), that 

“An English equitable doctrine affecting the pro- 
visions of an Mnglish statute relating to the right 
to sue upon a contract, should be applied by 
analogy to such a statute as the Transfer of Pro- 
perty Act, and with such a result as to create 
without any writing an interest which statute says 
can only becreated by means of a registered in- 
strument, appears to their Lordships, in the absence 
of some binding authority to that effect, to be 
impossible”. 

Of course, it may be that where a plain- 
tiff has sued for possession of immovable 
property the defendant would be entitled 
to apply for a stay of proceedings in order 
to enable him to compel the plaintiff to 
execute an instrument in his favour which 
he could have duly registered : Pir Bakhsh 
v. Mahomed Tahar (4). It depends on the 
circumstances. But as Lord Macmillan 
observed in the case : 

“The remedy thus available to the defendant would 
not have depended on any recognition of the agree- 
ment of sale as in itself a defence to the action 
‘of ejectment, but rather on the principle that the 
Court will not grant a decree of ejectment which 
can at once be rendered ineffective by the same 
Court being required to grant a decree of specific 
performance resulting in reinstatement.” 


(195 R 679; 106 Ind. Cas. 503; A I R 1928 Rang, 53. 
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In the present case, however, no such 

question arises. For the reasons that 1 
have stated, and having regard to the 
principles enunciated in Ariff v. Jadunath 
Majumdar (2), I am of opinion that in 
Maung Myat Tha Zan v. Ma Dun (13), 
Maung Tun Ya v. Maung Aung Dun (14), . 
Ma Ma E v. Maung Tun (15), Maung Ok 
Kyi v. Ma Pu (16), Maung Kin Lay v. 
Maung Tun Thaing (12), C. A. M'K. R; Che- 
ttyar v. Ma Kyaw (17), Vizagapatam’ Sugar 
Development Co., Lid. v. Muthuramareddi 
(18) and Venkatesh Damodar v. Mallappa 
Bhimappa (19), the law was not correctly 
stated, and that these cases- must be re- 
garded as having been overruled. 
- I would answer the question propounded 
in the above sense. We are now informed 
that the parties have composed their 
differences, and apply that a consent 
decree may be passed ordering that the 
plaintiff in the suit be entitled to recover 
possession of the suit lands upon payment 
by her to the defendants of the sum of 
Rs, 448-8-0. Each party to pay their own 
costs throughout. The proceedings will 
be returned to the referring Oourt for a 
decree to be passed in the above sense. 

Ba U, J.—I concur. 

Mosely, J.—I concur. 

N. Order accordingly. 

(13) 2 R 285; 8l Ind.'Cas. 857; A I R 1924 Rang. 214, 

(14) 2 R313; 8! Ind. Cas. 1023; A I R 1925 Rang, 1; 
3 Bur L J 130. : 

(15) 2 R 479; 84 Ind. Oas. 517; A I R 1925 Rang. 119; 
3 Bur L J 214, 

(16) 4 R 368; 99 Ind. Oas. 519; A I R 1927 Rang. 33; 
5 Bur L J 145. 

(17)6 R 270; 110 Ind. Oas. 616; A I R1928 Rang. 
21. 

4 (18) 46 M 919; 76,Ind. Rul. 886: A I R 1924 Mad. 271; 
45 M LJ 528; 33 M L T53; 192) MWN 1d (FB). 

(19) 46 B 722; 66 Iud. Cas. 568; A I R 1922 Bom. 9; 

24 Bom. L R 242, 


OUDH CHIEF COURT 
Second Civil Appeal No. 264 of 1933 
July 15, 1935 
Srivastava, J. 
PARMANAND MISIR—Puarntirr— 
APPELLANT 
versus 
GUR PRASAD AND OTAERS—DEFENDANTS 
— RESPONDENTS 
Registration Act (XVI of 1908), s. 60—Certificate 
signed by Registration Officer, proves only the pay- 
ment of money referred to—Hindu Law—Debts— Time- 
barred debt, whether can constitute antecedent 
eTe s. 60 ofthe Registration Act the certificate 
signed by the Registering Officer is evidence of the 
fact that the payment of money referred to in the 
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endorsemént was made as therein mentioned. But 
the ‘mention in the endorsement of ‘the endorser 
as mortgagor does not prove the execution of the 
mortgage but itis certainly evidence of the payment 
of the sum as a Joan. 
Under Hindu Law, a time-barred debt not borrowed 
for illegal or immoral purposes can constitute’ a valid 
antecedent debt. Gajadhar ‘vy, Jagannath (1), relied 
on. ` ` ` +? ne 
~*'s. C. A. against the order of the Subordi-. 
as Judge of Lucknow, dated May 10, 
1983, °° > ace 
- Messrs. Rajeshwari Prasad and Raj 
Banadur. Srivastava, for the Appellant. 
` Mr. Kashi Prasad Srivastava, for the Res- 
pondents, 
_dudgment.—This is a plaintiff's appeal. 
It arises out of a suit on the basis of a 
mortgage deed dated June 22, 1914, exe- 
cuted by defendant No. 1 in favour of 
Chandrabhukhan, the uncle and predeces- 
gor-in-interest of the plaintiff. Defendants 
Nos. 2 to 4 are the sons of defendant No. 1. 
They contested the plaintiffs claim and 
denied the mortgage-deed. They also con- 
tended that it was not executed for legal 
ecessi who tried 
he suit held that out of Rs. 300 forming 
the consideration of the deed, Rs. 200, con- 
stituted an antecedent debt and was binding 
on the contesting defendants. -He accord- 
ingly decreed the plaintiff's claim for 
Rs. 200 against all the defendants but gave 
the plaintiff only a simple money decree 
for the remaining sum of Rs. 100, against 
defendant No. 1 alone. On appeal the 
learned Subordinate Judge of Lucknow 
held that the genuineness of Ex. 3, which 
was alleged to constitute the antecedent 
debt had not been proved. As a result 
of this finding he dismissed the plaintiff's 
claim in toto against defendants Nos. 2 to 4, 
and gave the plaintiff a simple money 
decree for the entire sum’ of Rs: 300, 
against defendant No, 1. 

The first contention urged on behalf of 
the plaintiff-appellant is that the defendant 
No. 1 had from time’ to time made certain 
admissions about the genuineness of Ex. 3, 
and the existence of the antecedent debt 
evidenced by the said deed and that the 
said “admissions had been overlooked by 
the learned Subordinate Judge. Reference 
has been made to Exs, 2 and 4 in support 
of ihis argument. Exhibit 2, is a letter 
dated January 10, 1929, and Ex. 4, a deed 
which was éxecuted by defendant No. 1 
after the death of Chandrabhukhan in 
favour of the latter's widow. Thére is ‘a 
reference in both these documents to Ex. 1, 
but they donot make any mention of Ex, 3. 


It hasbeen argued: that the admission of - 
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Ex. 1 is tantamount to an admission of 
Ex. 3, the consideration of which was 
incorporated in Ex. 1. Ido not think that 
in the circumstances the charge laid 
against the learned Subordinate Judge of 
his having ignored important evidence from 
his. consideration has been made out. Nor. 
am I prepared to agree that the so called 
admissions are sufficient to shift the onus 
on the defendant so far as the question of 
the genuineness of Ex. 3 is concerned. 
Next, reliance has been placed on the 
registration endorsement on Ex, 3. It shows 
that a sum of Rs. 200, was paid in cash 
beforé the Registrar to Musammat Jhabra 
the mother of defendant No. 1 who exe- 
cuted the deed as guardian of her son. 
Under s. 60 of the Registration Act the cer- 
tificate signed by the Registrating {?) Officer. 
is evidence of the fact that the payment of 
money referred to in the endorsement was 
made as therein mentioned. I am not 
prepared. to agree with the contention: of. 
the, appellant that the ` mention: in thé, 
endorsement of Musammat J habra~as‘mort- 
gagor proves the execution of the mortgage 


-but it is certainly evidence ofthe payment , 


of the sum of Rs. 200, as a loan. *Thus?.in + 
my opinion even though the execution ‘of 
Ex. 3, as a mortgage-deed has not been 
established yet the fact of the acvance of 
Rs. 200 as a loan which is sufficiently 
made by the registration endorsement is 
enough to establish the existence of an 
antecedent debt of Rs. 200. lt was treated 
as such by defendant No. 1 when after 
attaining majority he executed Ex. 1 and 
made the aforesaid amount of Rs. 200 as 
part of the consideration of Ex. 1. It was 
obviously antecedent in point of time and 
altogether independent of the transaction of 
the mortgage in suit. It has been pointed 
out on behalf of the respondent that the 
execution of Ex. 3, as a deed of mortgage 
not having been established, the debt’ of 
Rs. 209, advanced in 1905 was long barred 
by time when the deed in suit was execut- 
ed in 1914. But asheld by the Full Bench 
of the Allahabad High Court in Gajadhar. 
v. Jagannath, 1. L: R. 46 AH. 775 (1), a 
time-barred debt can constitute a valid 
antecedent debt. I am, therefore, of opinion 
that there being no suggestion about this 
sum of Rs. 200, having been taken for any 
illegal or immoral purpose, it constitutes a 
valid antecedent debt and the mortgage- 
deed in suit is binding on defendants Nos. 2: 
to 4 to that éxtent. ` 

(1) 46 A 775; 80 Jag. Cas, 684; 22 A LJ 601; ATR 


1924 AIL 55i; L R 5-A 458 Oiv. ^" 
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The result, therefore, is that I allow the 
appeal with costs and setting aside the - 
decree of the lower Appellate Court restore 
the decree of the first Court. 

D Agpeal allowed. 


MADRAS HIGH COURT , 
Letters Patent Appeal No. 23 of 1929 
November 21, 1934 
Bzasıery, C. J. anp Kısa, J. 
AMBALAM AnD OTHERS—DEFENDANTS— 
APPELLANTS ` 


VeETSUSs 
V. R, M. PERIA KARUPPAN CHETTI 
AND OTHERS—P LAINTIFF AND DEFENDANTS 
— RESPONDENTS 


Limitation Act (IX of 1$08), s. 28, Sch. I, 


Aaa A, 


1928, and passed in S. A No. 1272 of 1925, 
preferred to the High Court against the 
decree of the Court of the Subordinate Judge 
of Sivagangain A. S. No. 17 of 1923 pre- 
ferred against the decree cf the Court of 
the District Munsif of Sivaganga in O. 8. 
No. 391 of 1921. 

Mr. D. Ramaswami Ayyangar, for the 
Appellants. 

Mr. V. Ramaswami Ayyangar, for the 
Respondents. . ; 

Judgment.—In 1889 there was a mort- 
gage of the melwaram interest in certain 
land, anda lease back to the mortgagors 
under a lease deed for a term of four years. 
The interests of the mortgagee have now 
devolved upon plaintiff and defendants 
Nos. 6 to &, and those of the mortgagors 
upon defendants Nos. 1 to 5, Plaintiff 
sued for the recovery of the mortgage 
money and for profits for Faslis 1328 to 
1330 (1918-21). None of the defendants 
except defendant No.3 had been paying- 
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any rent, and as against défendants Nos. 1, 
2,4 and.5 both plaintiff's claims were held 
to be barred by- limitation in both the 
Oourt of first instance and lower Appellate 
Court.. In second’ appeal, ‘however, 
Madhavan Nair, J., held that the claim. 


à r 


for profits was not barred, and defendants. 


‘Nos. 1, 2,4 and 5 have accordingly. filed 


this Letters Patent Appeal. > - i 
In coming to this decision Madhavan 


Nair, J. relied upon Art. 131 of the Limi- 


tation Act, which lays it down that a suit 
to establish a periodically recurring right 
is not barred until twelve years after the 
plaintiff is first refùsed the enjoyment of the 
right. No qđoubt if this article could be- 
applied in isolation to the facts of this case 
this decision would be correct but it-is 
argued in this appeal, and we think right- 
ly,. that Art, 139, and s. 28 of the Act 
must also be considered, and that all 
plaintiff's rights as landlord are not extingu- 
ished. Article 139, allows twelve “years 
to a landlord to sue for possession of his 
land from his tenant from the date of the 
determination of the tenancy. In this case 
the tenancy was admiltedly determined in 
1893. No doubt plaintiff did not actually 
frame his suit as one to recover posses- 
sion, but in view of the provisions of s. 28 
Art. 139, cannot merely for that reason be 
ignored. aa 

- Section 28 runs as follows:— 

“ At the determination of the period hereby limited 
to any ‘person for instituting a suit for possession 


of any property, his right to such pr 
ertingaihed o , property shall be 


It is argued for the respondent h 

all that that section eats is irene 
dent's right to recover possession is extin- 
guished and his right to three years’ arrears 
of rent is not affected, but if that inter- 
pretation be correct, the section seems to 
be redundant, for that is merely repeating 
the terms of Art. 139. Nor can any author- 

ity be shown in favour of respondent's inter- 
pretation. No doubt Madhavan Nair J 

rélied in second appeal upon Alubj v. 
Kunhi Bi (1) and Jagannath Pandiajiar 
v. Muthiah Pillai (2), and- we have also 
been referred to Vittal Bava v. Narayan 
Dajithithe (3), but in all these three cases 
the suits were instituted by melwaramdars 
against their kudivaramdars who had a 
permanent -right of occupancy. Their 
tenancy could not, therefore, be ‘determined? 
and the question of the application of 
Art. 139, could not arise. 


(1) 10 M 115. 
(2) 14 M L J 477, n A 
(3) 18 B 507. 5 
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On the other hand we find the law very 
plainly stated at p. 1626 of Vo. II of Mitra’s 
Limitation and Prescription as follows: — 

“ Ifa landlord after determination of the tenancy 
does not sue within twelve years for recovery of 
possession from the tenant not only his right to 
recover possession would be barred but also the 
title to the property would become vested in the de- 
fendant under s. 28 of this Act.” f , 
and no less than six cases are cited in 
the foot-note in support of this proposition. 

Madhavan Nair, J. in his judgment has 
made no reference tos. 28, but has treated 
the case simply as one of deciding which 
of two Arts. 131 or 139, should be applied 
to it, Buts. 28, clearly cannot he ignored, 
and we think that the contention of the 
present appellants, must prevail. We ac- 
cordingly allow this appeal, and restore the 
decree of the lower Appellate Court with 

ts throughout. 
p : i Appeal allowed. 





OUDH CHIEF COURT 

y Sécond Civil Appeal No, 342 of 1933 

July 15, 1935 

Srivastava, J. 
ANANT RAM—DeEFENDANT— 
APPELLANT 
versus 
SARJU PRASAD—PLAINTIFF— 
RESPONDENT yea 

Specific Relief Act (I of 1877), ss. 14, 15, 16, 17, 
Soa by iar to sell 'house— House belong- 
ing to defendant and his minor brother — Specific 
performance as regards half the house and com- 
pensation for the breach granted—Compensation, if 
could be granted. y 

The defendant entered into a contract for sale of 
to plaintiff for Rs. 600, of a house which belonged 
jointly to the defendant and his minor brother. Both 
the lower Oourts concurrently found that the 
defendant was not competent to enter into the con- 
tracton behalfof his minor brother. The lower 
Appellate Court granted the specific performance of 
contract relating to half the house and damages 
for the breach of contract on the part of the defen- 


dant : : 

Held, that as the portion of the contract which 
must be left unperformed is equal to the other 
portion in respect of which the decree for specific 


ormance had been given, it was impossible to say 
ht the part unperformed was small. Section 14, 
Specific Relief Act could not in the circumstances 
apply to the case. The case was, therefore, governed 
by s. 15 of the Act. It clearly shows that if, the plaintiff 
desires to have a decree for specific performance of 
part of the contract he must relinquish all claim to 
compensation for the default on the part of the 
defendant. William Graham v. Krishna Chandra 
Dey (1), referred to. 

S.C. A. against an order of the First 
Subordinate Judge, Kheri, dated August 


31, 1933. 
Mr. Mahabir Prasad, for the Appellant. 
Mr. R. B. Lal, for the Respondent. 
Judgment.—This appeal arises out of 
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a suit for specific performance of a 
contract of sale. Both the lower Courts 
have found that the defendant No. 1 
entered into a contract for sale of the 
house in suit to plaintiff for Rs. 600. 
Admittedly the defendant No. 1 did not 
carry out the contract, and on July 11, 
1931, he executed a mortgage deed in 
respect. of the house in favour of defend- 
ant No. 2. It is also common ground 


between the parties that the house in 
suit belongs jointly to the defendant 
No,1 and his minor brother. Both the 


lower Courts have concurrently found that 
the defendant No. 1 was not competent 
to enter into the contract on behalf of his 
minor brother as il was not entered into 
either for the benefit of the minor or 
for legal necessity. As a result of this 
finding the learned Munsif gave the plaint- 
iff a decree for specific performance of 
the contract of sale in respect of half the 
house on payment of the full amount of 
Rs. 600. Two appeals were filed against 
the decree of the learned Munsif, one by 
defendant No. 2 and the. other by the 
plaintiff. The learned Subordinate Judge 
dismissed the appeal of defendant No. 2, 
but allowed the plaintiff's appeal in part, 
While maintaining the decree for specific 
performance in respect of half the house- 
on payment of Rs. 600, he gave the 
plaintiff a decree for Rs. 3(0 as damages 
for breach of contract on the part of 
defendant No. 1 and authorised the 
plaintiff to deduct this amount of com- 
pensation from the sale price, 

The only contention urged on behalf of 
the defendant-appellant is that on the 
findings arrived at by the lower Appellate 
Court it was wrong in awarding com- 
pensation to the plaintiff. In my opinion 
the contention is correct and ought to 
succeed. It is no longer disput- 
ed by the plaintiff that he is entitled 
to a decree for -specific performance in 
respect of only the half share of defend- 
ant No. 1 in the house insuit. Sections 
l4 to 17 of the Specific Relief Act 
contain provisions in regard to cases of 
specific performance of a part of the 
contract. In William Graham v. Krishna 
Chandra Dey, L. R. 52 I A 90 (1), their 
Lordships of the Judicial Committee referr- 
ing to these sections observed that 


“taken together they constitute a complete code, 
within the terms of which relief of the character in 


(1) 521A 90; 86 Ind. Cas. 232; A I R 1925P O 45; 
48 M L J 172; (1925) M W N 138; L R6 A P O 38; 21 
L W 300; 3 Pat. LR 93; 27 Bom., L R740; 23 A LJ 
709; 52 O 335; 29 O W N740(P 0). 
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question must be brought, if it is to be granted at all.” 

As the pcrtion of the contract which 
must be left unperfurmed is equal to 
the other portion in respect of which the 
decree for specific performance has been 
given, it is impossible to say that the 
part unperformed is small. Section 14 
cannot in the circumstances apply to the 
case.. The case is, therefore, governed by 
8. 15 of the Specific Relief Act. The second 
sentence of this section runs as follows :— 
-“But the Court may, at the suit of the other 
party, direct the party in default to perform 
specifically so much of his part of the contract as 
he can perform, provided that the plaintiff relin- 
quishes all claim to further performance, and all 
right to compensation, either for the deficiency, 


or for the loss or damage sustained by him through 
the default of the defendant” 


Illustration (a) of the section is also 
practically on all fours with the present 
case. This provision of the Specific Relief 
Act seems to have been overlooked by the 
lower Appellate Court. 

It clearly shows that if, in the circum- 
stances of this case, the plaintiff desires to 
have a decree for specific performance 
of part of the. contract, he must relinquish 
all claim. to compensation for the default 
on the part’of the defendant. Section 19 
of the same Act on which reliance has been 
placed by thelower Appellate Court makes 
genera] provision as regards the award- 
ing of compensation in certain cases. It 
is to be read subject to the provision of 
ea.14 and 15 when the case is cne of 
specific performance of part of the con- 
tract. I have, therefore, no hesitation in 
holding that the order of the learned 
Subordinate Judge awarding Rs. 3C0 by 
way of compensation is incorrect and 
must be set aside. 

The result, therefore, is that I allow the 
appeal in part, set aside the decree of the 
lower Appellate Court and restore the 
decree of the first Court.: In the circum- 
stances I order the parties to bear their 
own costs throughout. 

Appeal parily allowed. 


PRIVY COUNGIL 
Appeal from the Court of the King’s Bench 
for the Province of Quebec (Appeal Side). 
June 6, 1935 
Lorp OHANCELLOR (Viscount SaNKEY), 
Lord ATKIN, Lorp TomLIN, Lorp 
MAOMILLAN AND Lorp WriGut. 
BRITISH COAL CORPORATION anp 
OTHERS—PETITIONERS 
VETSUS 
Tue KING—RESPONDENT 
Canadian Statute (238:.& 24 Geo, V. C. 58, 
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Amending Criminal Code), s. 17—S. 17, validity — 
Petition from judgment of King's Bench Court 
(Appeal Side) of Province of Quebec, whether 
prohibited—Prerogative—King's prerogative can be 
qualified only by express words or necessary intend- 
ment —Such qualification by Dominion or Colonial 
Act, when valid—Interpretation of Statutes— 
Constituent or organic statute—Statute of Westmins- 
ter, 1931, cls, 2, 3, 7—Interpretation and effect. 

Held, that s. 17 of the Canadian Statute. amend- 
ing the Criminal Code was valid. Consequently 
petition to the King in Council from the judgment 
of the King's Bench Court (Appeal Side) of the 
province of Quebec in criminal cases is prohibited. 
Nadan v. The King (1), explained. 

The King’s prerogative cannot be restricted or 
qualified save by express words or by necessary 
intendmensé. In connection with Dominion or Colonial 
matters that principle involves that ifthe limitation 
of the prerogative is by a Dominion or Oolonial ° 
Act, not only must that Act itself deal with the 
prerogative either by express terms, or by neces- 
sary intendment, but itmust be the Act ofthe 
Dominion or Oolonial legislature which has been 
endowed with the requisite power by an Imperial 
Actlikewise giving the power either by express 
terms or by necessary intendment. 

In interpreting a constituent ór organic statute, 
that construction most beneficial to the widest 
possible amplituds or its powers must be adopted. 
Edwards v. A-G. for Canada (7}, relied on. 

The nature of the appeal from Dominion or Colo- 
nial Courts to His Majesty in Council, summarised. 

The limitations imposed on the Dominion Legis- 
lature by the Colonial Laws Validity Act and by 
the principle or rule that its powers were limited by 
the: doctrine forbidding extra-territorial legislation, 
have now been abrogated by the Statute of West- 
minster, There now remain only such limitations as 
flow from the Act itself, the operation of which ag 
affecting the competence of Dominion legislation was 
saved by a. 7 of the Statute, a section which excludes 
from the competence of the Dominion and Provincial 
Parliaments any power of “repeal, amendment or al- 
teration’’ of the Act, 

Messrs. W. A. Greene, K. C, 0. J. 
Burchell, K. C. (Canadian Bar), J. H. 
Stamp, Potter A. Oyler, (Canadian Bar), for 
the Petitioners. 

Hon. Sir R. Stafford Cripp, K. C. 
Messrs. Cyril Radcliffe, K. C, W. N. 
Tilley, K. C, J. E. Reid, K. C., for the 
Respondent. 


Lord Chancellor (Viscount Sankey) 
—This is a petition for special 
leave to appeal from a judgment 
of the Court of King’s Bench (Appeal Side) 
of the Province of Quebec, delivered on 
October 5, 1934. The petitioners had been 
convicied on December 12, 1933, under 
s. 498 of the Canadian Oriminal Code and 
under ss. 2 and 32 of the Combines In- 
vestigation Act, 1923, before the Court 
of King’s Bench (Crown Side) and had 
been subjected to fines totalling $ 30,000, 
but the more serious effect to the peti- 
tioners of the conviction was that their 
business operations in the import of British 
anthracite coal were held to be illegal, The 
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conviction was upheld by the judgment of 
the Appeal Court. 7 

Before their Lordships proceeded to con- 
sider questions appertaining to the merits 
of the petition, they. decided -in the firat 
instance to determine a preliminary objec- 
tion, which was that the petition was in- 
competent by reason of the provisions of 
s. 17 of the Canadian Slatute 23 and 24 
Geo. V, c. &3 (an Act to amend the Ori- 
minal Code) which was in the following 
terms: ‘‘sub-s. 4 of s. 10 of the said Act 
(the Criminal Code) is repealed and is 
hereby re-enacted as follows: — f 

“\4) Notwithstanding any royal prerogative or 
anything contained in the Interpretation Act or 
in the Supreme Court Act, no appeal shall be 
brought in any criminal case from any judgment 
or order of any Court in Canada to any Court of 
Appeal or authority in which in the United 
Kingdom appeals or petitions to His Majesty may 

be beard.’- : 

' Tt is clear that if this enactment is valid, 
the petition is barred. It is, however, con-. 
tended on behalf of the petitioners that the 
section is invalid. A section in identical 
terms had been held invalid by the 
Judicial Committee in Nadan v. The King 
(1) and that decision was founded upon 
in these proceedings by the petitioners, 
who contended on various grounds that 
the enaciment of the Statute of West- 
minster, 1931, had not affected the position . 
which the decision just cited had-establish- 
ed. On behalf of the respondent it wag 
argued that the Statute-of Westminster, 1931 
(which will be referred to here as the 
Statute) had removed certain fetters which 
according to that decision had ‘till then 
affected the legislative competence of 
Canada in the relevant respects, and that 
these fetters being removed, the provi- 
sions of the British North America Act of 
1867 had full effect to invest the Parlia- 
ment of Canada with power to enact the 
section in question. 

It will be convenient to summarise in 
the briefest terms the nature of the appeal 
from Dominion or Colonia] Courts to His 
Majesty in Oouncil. The position of this 
Board, the Judicial Committee of the Privy 
Council, in relation to such appeals may 
first be indicated. The Judicial Com- 
mittee is a statutory body established 
in 1833 by an Act of 3&4 Will, 4c. 41, 
entitled an Act for the better Adminis- 
tration of Justice in His Majesty's Privy 
Council. It contains (inter alia) the fol- 
lowing recital: . 

“And whereas from decisions of various Courts 

0):1924 A 0 482; 95 LIPOl4:47T L R 356; 
BELT Tg 
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of Judicature in the East Indies and the, planta- 
tions and other colonies and dominions of His Majesty 
abroad, an appeal lies to His Majesty in Council.” 
The Act then provides for the forma- 
tion of a Committee of Ais Majesty's Privy 
Council, to be slyled the Judicial Oom- 
mittee of the Privy Council and” enacts 
that Saal 
“all appeals or complaints in the natur 
whatever, which either by virtue of “thi 
any law, statute or custom may be brot 
His Majesty in Council” 
from the order of any Court or Judge 
should thereafter be referred by2His."* 
Majesty to, and heard by, the Judicial 
Committee, as established by the Act, who 
should make a report or recommendation 
to His Majesty in Council for his deci- 
sion thereon, the nature of such report or 
recommendation being always stated in 
open Court. The Act contained a great 
number of provisions for the coaduct of 
appeals. It is clear that the Committee Is 
regarded in the Act as a judicial body, 
or Court, though all it can do is to report 
or recommend to His Majesty in Council 
by whom alone the Order in Coungil which 
is made to give effect to the report ofthe 
Committee is made, ` , 
But according to constitutional convention 
it is unknown and unthinkable that His 
Majesty in Council should not give effect 
tothe report of the Judicial Committee, 
who arethus in truth an appellate Court 
of Jaw, to which by the Statute of 1833 
all appeals within their purview are 
referred. 4 CE 









Tay Se 






A later Act, the Judicial Committee 
Act, 1844, must next be mentioned. `. 


Apart from certain changes in procedure, 
the main effect of that Act was to authorise 
Her Majesty to provide, by Order or 
Orders in Council made for that purpose, 
for the. admission of any appeals to Her 
Majesty in Council from judgments or 
orders of any Court of Juslice within any 
British Colony or possession abroad even 
though such Court might not be a Court 
of Error: this followed a recital that by 
the laws in force in certain of Her Majesty’s 
Colonies no appeal could be brought save 
only from Courts of Error or of Appeal and 
that it was expedient to -provice that 
Her Majesty in Council should be 
authorised to admit such appeals. In effect 
therefore Her Majesty in Council was thus 
empowered to override a Colonial law 
limiting or excluding appeals to Her Majesty 
in Council from any Colonial Court. 

Ta this way the functions of the Judicial 


_ Committee aga Court of Law were estab: 
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lished. Thepractice had grown up that 
the colonies under the authority either of 
Orders in Council or of Acts of Parliament 
should provide for appeals asof right from 
their Courts to the King in Council and 
shou}d £& the conditions on which - such 





to appeal was in practice 
described as the prerogative right: it was 
indeed a residuum ofthe Royal Prerogative 
of the Sovereign asthe fountain of justice. 
In early daysit wastothe King that any 
subject who had failed to get justice in 
the King’s Court brought his petition for 
redress. Astime went on, such petitions 
were brought to the King in Parliament 
(which was the origin of the modern judicial 
functions of the House of Lords) or to the 
King inhis. Chancery (from which flowed 
the jurisdiction of the Court of Chancery). 
But this was so only in causes which had 
been dealt with in English Courts: from 
the Courts of the Channel Islands and 
later from the Oourts of the Plantations or 
Colonies the petition went to the King in 
Council, and this continued to . be the 
practice after the jurisdiction of the Privy 
Oouncil in English common Jaw cases had 
been abolished. It was this appellate juris- 
diction (along with other, jurisdictions such 
asin Admiralty or Ecclesiastical Causes) 
which was affirmed and regulated by 
Parliament in the Privy Council Acts of 
1833 and 1844. Although in form the 
appeal was still tothe King in’ Council, it 
was so in form only and_ became in truth 
an appeal tothe Judicial Committee which 
as such exercised as ‘a Court of Law in 
reality though not in name, the residual 
prerogative of the King in (Council. No 
doubt it was the order of the King in 
Council which gave effect to their reports 
but that order was in no sense other than 
in form either the King’s personal order or 
the order of the general body of the 
Privy Council. f 


In 1865 the Colonial Laws Validity Act 
was passed. It was described as an Act to 
remove doubts as to the validity of Colonial 
Laws: for this context it is enougb to say 
that it was an? Act which declared. that a 
Colonial Law should be’ deemed’ to be and 


to have been void to the extent that it was : 


yepugnant to any Act of the’ Imperial 
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Parliament extending to the colony or any 
order or regulation made under such Act, 
In 1867 the British North America 
Act (hereinafter called the Act) was passed. 
It was an Act to provide for the establish- 
mentin Canada of one Dominion and for’ 
the Legislative Authority in the Dominion 
and to declare the nature of the executive 
government therein. It was declared that 


_ the executive government of and over Canada 


should be vested in the Queen, and that 
there should be a Council (the Queen’s 
Privy Council in Canada) to aid and advise 
in the government of Canada. The legis- 
lative power was vested in the Parliament 
for Canada, which by s. 91 was to 
make laws for the Peace, Order and 
Good Government of Canada, in relation 
to all matters not coming within the 
classes of subjects assigned by s. 92 
‘exclusively to the Legislatures*:-of the 
Provinces: without restricting the gener- 
ality of that provision, certain matters were 
specifically enumerated as falling within 
‘the exclusive legislative authority of the 
Parliament of Canada: of these it is sufficient 
here to mention No. 27, which was 

“The Oriminal Law, except the constitution of 


Oourts of Criminal Jurisdiction, but including ths 
procedure in criminal matters " 

Onthe other hand, among the matters 
assigned by s. 92 exclusively to the 
provincial authority there fell: No. 14: 

“The Administration of Justice in the Province, 
including ‘the Constitution, Maintenance and Organise 
zation of Provincial Courts, beth of Civil and Crimi» 
nal Jurisdiction, and including Procedure in Civil 
Matters in those Oourts.” _ eens 

By section 101 of the Act it was provided 

“The Parliament of: Oanada may’ notwithstanding 
anything in thisAct, from time to time, provida’ for 
the Constitution, Maintenance and Organization of a 
General Court of Appeal for Oanada and for the 
establishment of any additional Courts for the 
better administration of the Lawa of Oanada,” 

Under the last mentioned section the 
Parliament of: Canada‘by an Act of 1875 
established (along with the Hxcheqiter 
Court) “The Supreme Court of Canada” 


- which was to exercise an appellate, civil 


and’ criminal jurisdiction within, and 
throughout the Dominion of Canada :/ it 


- was provided by s. 47 that 


“the judgment of the Supreme Court’ should be 
in’all cases final and conclusive... .. Saving’ any 


` right which Her Majesty may be graciously pleased 


to exercise by virtue of Her Royal Prerogative," 

In 1880 in the case of Cushing v. Dupay 
(2), which was an appeal from the Court 
of Queen’s Bench for Quebec, the Judicial 
Committee had to consider the effect of 
‘a Dominion Act ‘dealing - with: insolvency 


(2) (1880) 5 App. Cas. 409; 49L J P.O 63:42 LT 
45, PS Ege ee ia 
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which contained a clause providing that 

“the judgment of the Oourt to which under this 
section the appeal can be made shall be final.” 

That Court in the case in question was 
the Oourt -of Queen’s Bench for Quebec. 
The Judicial Committee decided that as 
the Act in question 
“eontains no words which purport to derogate from 
the prerogative of the Queen to allow as an act 
of grace appeals from the Court of Queen’s Bench 
in matters of insolvency, her authority in that 
respect is unaffected by it,” 

But they added that they did not con- 
sider it necessary 
“to consider what powers may be possessed by the 
. Parliament of Oanada to interfere with the royal 
prerogative.” 

In 1888 a section identical in terms with 
the section now in question was enacted 
as s. 1025 of the Criminal Codeof Canada. 
Between that year and 1926 appeals came 
_ before the Board in which the question 
of the validity of that section might have 
‘been raised but was not or, if it was 
raised, was not the subject of decision. To 
take one instance, in A. G. for Ontario v. 
Reciprocal Insurers (3), the Judicial Com- 
mittee said that their order “involved no 
decision as to the power of the Parlia- 
ment of Canada to enact s. 1025 of the 
Oriminal Code.” 


. But in 1926 in the case of Nadan v. The 

King (1), (supra), a decision was for the 

first time given on the question whether 
_the section was valid. It was held that 
. the section was ultra vires and invalid. It 
- is essential, however, to determine the 
ratio decidendi on which this judgment 
was based. The ratio decidendi is, in 
their Lordships’ opinion, to be found ina 
- comparatively short passage: which follows 

a citation of the Privy Council Acts of 

1833 and 1844, and which is of so vital 

m import thatit must be here quoted in 
_ full: 


“Under what authority, then, can a right so 
established and confirmed be abrogated by the 
Parliament of Canada? The British North America 
Act, by s.9], empowered the Dominion Parliament 
to make Jaws for the peace, order and good govern- 
ment of Oanada in relation to matters not coming 
within the classes of subjects by that Act assigned 
exclusively to the Legislatures of the Provinces; 
and in particular it gave to the Oanadian Parlia- 
ment exclusive legislative authority in respect of 
‘the criminal law, except the constitutionof Oourts 
of criminal jurisdiction, but including the pro- 
cedure in criminal matters’, But however widely 
these pewers are construed they are confined to 
action to be taken in the Dominion; and they 
do not appear to their Lordships to authorize the 
Dominion Parliament to annul the prerogative 


= @) (1924) AO 328 at p. 349: 93 LJ PO 137; 
(1924) W O&L Rep 97; 130 L T 738; 68 8J 383; 
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right of the King in Oouncil to grant special leave 
to appeal. Further, by s. 2 of the Colonial Laws 
Validity Act, 1865, it is enacted that ‘any colonial 
law which is or shall be in any respect repugnant 
to the provisions of any Act of Parliament ex- 
tending to the Colony to which such law may 
relate, or repugnant to any order or regulation 
made under the authority of such Act of Parliament 
or having in the Colony the force and efect of 
such Act, shall be read subject to such Act, order 
or regulation, and shall to the extent of such 
repugnancy, but not otherwise, be and’ re-. 
main absolutely void and inoperative’. 
Lordships’ opinion s. 1025 of the Canadian Criminal ` 
Code. if and so far as it is intendel to prevent 
the Sovereign in Council from giving effective 
leave to appeal against an order of a Oanadian 
Oourt, is repugnant to the Acts of 1823 and 1844 
which have been cited, and is therefore void and. 
inoperative by virtue of the Act of 1865. It is 
true that the Code has received the royal assent, 
but that assent cannot give validity to an enactment 
which ig void by Imperial Statute. Ifthe prerog- 
ative is to be excluded, this must be accomplished 
by an Imperial Statute; and in fact the modi- 
fications which were deemed necessary in respect 
of Australia and South Africa were effected in 
that way: see Commonwealth of Australia Act, 
1909, s. 74, and Union of South Africa Act, 1909, 
e, 106,” 

The judgment then gces onto review a 
number of authorities and thus concludes: 

“Upon a review of these authorities it appsars to 
their Lordships that they contain nothing incon- 
sistent with the conclusion which their Lordships 
have reached upon principle and that, so far as 
they go, they support that conclusion.” . 

Ona careful consideration of the judg- 
ment of the Board in Nadan’s case (1) 


their Lordships are of opinion that the 


judgment was based on two grounds only : 


(1) that s. 1025 was repugnant to the 
Privy Council Acts of 1833 and 1844 and 
was therefore void under the Oolonial 
Laws Validity Act, 1865; (2) that it could. 
only be effective if construed as having 
an extra-territorial operation, whereas ac- 
cording to the law as it was in 1926 a. 
Dominion Statute could not have extra- 
territorial operation. These two difficulties 
as the Jaw then stood could only be 
overcome by an Imperial Statute: the 
Australian and South African Acts were 
cited as illustrations of Imperial Statutes 
containing clauses apt to define or limit 
this prerogative. Such, their Lordships 
think, is the meaning of the decision in 
Nadan’s case (1): they do not find in it 
any clear or precise determination of 
what, if these two fundamental difficulties 
had been removed, would have been held 
to have been the true effect of the Act, 
norcan their Lordships say how, apart from 
these objections, the Judicial Committee 
would have decided the issue whether or 
not the Act had given the Canadian 
Legislature power to enact 5. 1025. 


In their, ... 


tae 


1985 

Their Lordships have now to decide that 
very same question and to decide it, as 
they conceive, without any direc; help or 
guidance from earlier decisions of the 
Judicial Committee, now that the Statute 
has removed the two difficulties which 
were decisive in Nadan’s case (1). The 
relevant clauses of the Statute which have 
this-effect are as follows: 
(2101) The Colonial Laws Validity Act, 1865, 
~ shall not apply to any law made after the com- 
“faencerent of this Act by the Parliament of a 
Dominion.” 

“(Ð No lew and no provision of any law made 
after the commencement of this Act by the Parlia- 
ment of a Dominion shall be void or inoperative 
on the ground that it is repugnant to the law of 
England, or to the -provisions of any existing or 
future Act of Parliament of the United Kingdom, 
or to any order, rule or regulation made under any 
such Act, and the powers of the Parliament of a 
Dominion shall include the power to repeal or 
amend any such Act, order, rule or regulation in 
so far as the same is part of thelaw ofthe Dom- 
inion.” F 

“3. It is hereby declared and enacted that the 
Parliament of a Dominion has full power to make 
laws having extra-territorial operation. 

‘““7,—(1) Nothing in this Act shall be deemed to 
apply to the repeal, amendment or alteration of the 
British North America Acte, 1867 to 1930, or apy 
order, rule or regulation made thereunder.” 

“(2) The provisions of s. 2 of this Act shall 
extend to the laws made by any of the Provinces 
of Canada and to the powers of the legislatures 
of such Provinces ” 

“(3) The powers conferred by this Act upon the 
Parliament of Canada or upon the legislatures of the 
Provinces shall be restricted to the enactment of 
laws in relation to matters within the competence 
of the Parliament of Oanada or of any of the 
legislatures of the Provinces, respectively,” > 

What is the extent of the legislative 
competence in the relevant regard conferred 
on the Canadian Parliament, putting out 
of question the limitations which are now 
removed, must be ascertained from the 
words of the constituent Act. In construing 
the words of that Act, it must be remem- 
bered what the nature and scope of the 
Act are, They are indicated in the words 
-used by Lord Loreburn, L. C. in deliver- 
ing the judgment of the Judicial Com- 
mittee in A. G. for Ontario v. A.G. for 
Canada (4). 

“In 1867 the desire of Oanada for a definite 
Constitution embracing the entire Dominion was 
embodied in the British North America Act, Now 
there can be no doubt that under this organic 
instrument the powers distributed between the 
Dominion on the one hand and the Provinces on 
the other hand cover the whole area of self-govern- 
ment within the whole area, It would be subversive 
of the entire scheme and policy of the Act to 
assume that any point of internal self-government 
was withheld from Canada,” 


The same principle was recognised in 


(4) (1912 A O 571; 8I L J P'O 210; 106 L T 916; 
28 T L R 446. . A 
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the following language used in Hodge v. R. 


(5) in respect of powers of Provincial Legis- 
latures : 

“When the British North America Act enacted 
that there should be a legislature for Ontario, and 
that its legislative assembly should have exclusive 
authority to make laws for the Province and for 
provincial purposes in relation to the matters 
enumerated in s. 92, it conferred powers not in 
any sense to be exercised by delegation from or 
as agents of the Imperial Parliament, but authority 
as plenary and as ample within the limits prescribed 
by s. 92 as the Imperial Parliament in the plenitude 
of its power possessed and could bestow. Within 
these limits of subjects and area the local legisla- 
ture is supreme, and has the same authority as 
the Imperial Parliament, or the Parliament of the 
Dominion, would have had under like circumstances 
to confide to a municipal institution or body of its 
own creation authority to make by-laws or resolu- 
tions as to subjects specified in the enactment, and 
with the object of carrying the enactment into 
operation and effect.” 

The same language can properly be 
used in regard to the Dominion Parlia- 
ment, to which indeed the passage just 


quoted was applied in A.G. for Canada’ 
v. Cain (€). That was in which it was 
held that the power to make laws for the 
peace, order and good government 
were wide enough to enable the Dominion 
Parliament to pass a statute vesting in the 
Dominion Executive the prerogative power 
to expel and deport aliens. Indeed, in 
Interpreting a constituent or organic statute 
such as the Act, that construction most 
beneficial- to the widest possible amplitude 
of its powers must be adopted. This 
principle has heen again clearly laid down 
by the Judicial Committee in Edwards 
v. A. G. for Canada (7) : 

“Their Lordships do not conceive it to be the 
duty of this Board—it is certainly not their desire— 
to cut down the provisions of the Act by a narrow 
and technical construction but rather to give it a 
large and liberal interpretation so that the Dominion 
to a great extent, but within certain fixed limits 
may be mistress in her own house, as the Pro. 
vinces to a great extent, but within certain fixed 
limits, are mistresses in theirs, ‘The Privy Council 
indeed, has laid down that Courts of Law must 
treat the provisions of the British North America 
Act by the „same methods of construction and 
exposition which they apply to other statutes, But 
there are statutes and statutes; and the strict 
construction deemed proper in the case, for example 
of a penal or taxing statute or one passed to 
regulate the affairs of an English parish, would be 
often subversive of Parliament's real intent if 
applied to an Act passed to ensure the peace, 
order and good government of a British Colony’: 
see Olement’s Canadian Constitution, 3rd ed,, p. 
347." 


age (1884) 9 App. Oas, 117; 53L J PO 1; 50 LT 
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¿< No doubt the principle is clearly estab- 
lished that the King’s prerogative cannot 
be restricted or qualified save by express 
words or by necessary intendment. In 
connection with Dominion or Colonial mat- 


'.. ters that principle involves that if the 
~ limitation of the prerogative is by a Domi- 


nion or Colonial Act, not only must that 
Act itself deal with the prerogative either 
by express terms, or by necessary intend- 
but it must be, the Act of a 
‘Dominion. or Colonial legislature-which has 


‘been endowed with the requisite power. 
_ by anm:Imperial Act likewise giving the 
< power ‘either by express terms or, by” 


necessary intendment. In the matter now: 


8. 17 of the Canadian Act is expressed? 


in precise terms. 
whether s. 91 of the Act invests the 
Dominion Parliament, in cases within its 
„jurisdiction, with the power to regulate or 
“prohibit the appeal to the King in Council. 
Their Lordships are of opinion, that the 
Act does invest the Dominion Parliament 
with these powers. It doesnot indeed do 
80 by express terms, but it does so by neces- 
sary intendment. Section 91 of the Act, 
read along with the rest of the Act, is, 
according toits true construction in their 
Lordships’ opinion, apart from the limita- 
tions already referred to, intended to make 
and is apt’ to make the Dominion Legis- 
lature supreme and endow it with the same 
authority ae the Imperial Parliament, with- 
in the assigned limits of subject and area, 
just asit was said in Hodge v. R. (5) (supra) 
that s. 92 of the Act had that effect in 
yegard to the Provincial Legislatures. It 
is true that before the Statute, the Domi- 
hion Legislature was subject to the limita- 
tions imposéd by the Colonial Laws Vali- 
dity Act and by s. 129 of the Act, and 
also by the principle or rule that its powers 
were limited’ by the doctrine forbidding 
extra-territorial legislation, though that is 
a doctrine of somewhat obscure extent. 
But these limitations have now been 
abrogated by the Statute. There, now re- 
main only such limitations as flow from 
the Act itself, the operation of which as 
affecting the competence -of Dominion 
legislation was saved by. s.7 of the Sta- 
tute, a section which excludes from the 
competence of the Dominion and Provincial 
Parliaments any power of “repeal, aménd- 
ment or alteration” of the Act. But itis 
wellknown that s.7, was inserted at the 
request of Canada and for reasons which 
are familiar, It is doubtless ‘true that thé 
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power of the Imperial Parliament to pass 
on its own initiative any legislation that it 
thought -fit extending to Canada remains 
in theédrys unimpaired : indeed, the Impe; 
rial “Parliament could, as a matter of 
abstract law, repeal or disregard s. 4 of the 
Statute. But that is theory and has no 
relation to realities. In truth Oanada is 


wane 


system of appeals. 
with the single exception of what is called, 
the prerogative appeal, that is, the appeal 
by special leave given in the Privy Council 
in London, matters of appeal from Canadian 
Courts are within the legislative control. 
of Canada, that is of the Dominion or.the’, 
Provinces as the case may be. Even 
conditions of the appeal “as of right” tòl” 
the Privy Counci], have been dealt with 
by the Parliaments of Quebec and Ontario, 
„acting under the powers vested in themi: 
under the Constitutional Act, 1791. 

It may now be considered whether there’ 
is since the Statute any sufficient reason’ 
why this matter of the special or prero* 
gative appeal tothe King in Council should: 
be treated, as according to the contentions: 
on: behalf of the ‘petitioners, it should ‘be: 
treated, as being something quite special 
and as being a matter standing, a8 i 


1b. 
‘ were on á pedestal by itself. Ought it Apy 


to be treatėd as simply one element in the, 
general system of appeals in the Dominiom?- 
The appeal, if special leave is granted; 
is from the decision of a Canadian Court, 
and is to secure a reversal or alteration, 
ofan order of a Canadian Oourt:if itis 
successful, its effect willbe that’the ode’ 
of the Canadian- ‘Court will be reformed 
accordingly. “Rights in Canada and law 
in Oanada will thus be affected, The 


1935. 
appellant and respondent in any such ap- 
peal must be either Canadian citizens or 
persons who have submitted to.the. juris- 
diction of the Canadian Courts<3 Such 
appeals seem to be essentially matters of 
Canadian concern and the regulation and 
control of such appeals would thus seem 
to bea prime element in Canadian sove- 
reignty as appertaining to matters of 
justice, But it is said that this class of 
appeal is a matter external to’ Canada; 
emphasis is laid particularly on the fact 
that the Privy Council sits in London; and 
that in form the appeal by special leave. 
is not to the Judicial Committéé as a Court ` 
of Law, but to the King in Council exer- ` 
cising a prerogative right outsidé’and apart | 


from any statute, As already’ explained: » 
this latter propositionis true only in’-form,”: 


not in substance. But even so™the recep 
tion and the hearing of the appeal in 
London is only one step in» a composite 
procedure which starts from the Canadian 
Court and which concludes and reaches 
its consummation in the Canadian Gourt. 
What takes place outside Canada is only 
ancillary to practical results which become 
effective in Canada. And the appeal to 
the King in Council is an appeal to an 
Imperial, not a merely British, tribunal. 


Their Lordships can see no valid reason 
since the Statute why the power to regu- 
late or prohibit this type of appeal should 
not be held to be vested in the Dominion 
Parliament by the Act, with the conse- 
quence that it was validly exercised by 
the impugned section of the Act to amend 
the Criminal Code. ‘Their Lordships do 
not construe the decision in Nadan’s case (1) 
as involving the negation of that general 
power: the view,\there stated that the pre- 
rogative power to\admit appeals could only 
be abrogated ‘by /an Imperial Statute was 
in. their Lordships’ opinion, based on the 
special grounds that it would affect matters 
not;-contined locally to Oanada and would 
contravene an Imperial Act. Before 1867, 
it had been held in Cuvillier v. Aylwin (8) 
thatthe Constitution Act of 1791 had con- 
ferred power on the Canadian Legislature 
to take away the prerogative right of appeal: 
that decision was indeed criticised in the 
case of In re Louis Marois (9), but the 
ground of actual criticism or perhaps 
dissent was not based on the general 
limits of power of the Canadian Legis- 

(8) 2 Kapp. 72, 

(9) 15 Moo, P. O 189s 8 Jur 
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lature, bub on the view that the ` 
relevant enactment of that legislature 


was not sufficiently express in its terms: 
after 1867 the same ground for denying 
the validity of the enactment there in 
question was taken in Cushing v. Dupuy (2) 
(supra) as-already explained. 


It was further contended on behalf of 
the- petitioners that if the Imperial 
Parliament desired to regulate in a con- 
stitutional enactment the prerogative 
right of petitioning for leave to appeal 
to, the King. in Council an entirely 
-different method of dealing. with» the 
‘problem was adopted, as was done in 


"8. 74 of the Commonwealth of Australia 


‘Act, 1900, and in the South African 
“Act. It is difficult to see how light 
éan be*thrown on the construction of the 
Act of 1867 by comparing an entirely 
different Act of 1900. But in any case 
the contrary argument may be drawn, 
from the Commonwealth Act: the truer 
view may well be that the express limitation 
inserted in the Act of 1900 was so inserted 
because the general powers conferred onthe 
Qommonwealth by that Act would have in- 
cluded the abrogation of the prerogative 
appeal if the specific limitation had not 
been expressed. But itis to be noted also 
thatthe Commonwealth was invested with 
power to alter or amend the provisions of 
the Comnfonwealth Act relating to the pre- 
řogativé appeals. A'similar power is given 
in the South African Constitution. In, the 
Report of the Imp:2rial Conference, 1926, at 


p. 19, it is stated that: ; 

“it was no part of the policy of His Majesty's 
Government in Great Britain’ that questions affect- 
ing judicial appeals (i.e, to the Judicial’ Oommittee 
of the Privy - Council) should: be determined 
otherwise than-in accordance with: the- wishes of 
the part of the Empire primarily affected.” 


Their Lordships have in this, judgment 
been dealing only. with the legal positionin 
Canada in regard to this type of appeal'io 
criminal matters, It is here neither neces- 
sary. nor, desirable to touch on the: position 
as regards civil cases. 


For all these reasons their Lordships-are 
of opinion that ihe petition should -be: dis- 
missed: As they are of this opinion on the 
sole ground thatthe petitionis barred*:by 
8,17 of the amended Criminal Code, itas 
not necessary to discuss the merits- of 
the petition. 

In, the result- their Lordships, . being; of 
opinion: that the. petition: should. be. dise 
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missed, we will humbly so advise His 
Majesty. 


D. Appeal dismissed. 
Solicitors for the Appellant:—Messrs. 
Clifford Turner & Co. 

Solicitors for the Respondent:—Mesars. 
Blake & Redden; Charles Russell & Co. 
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of the Irish Free State 
June 6, 1935 
Lorp OHANCELLOR (VIscouNnT SANKEY,) 
LORD ATKIN, Lorp TOMLIN, 
Lorp MAOMILLAN AND Lorp 


WRIGHT 
ROBERT LYON MOORE 
AND OTHERS—APPELLANTS 
VETSUS ' 
Tas ATTORNEY-GENERAL FORTHE 
IRISH FREE STATE ano OTEHERS 


— RESPONDENTS 

Irish Free State Constitution (Amendment No. 22) 
Act of 1933 -Proviso to Art. 66 of Consti- 
tution of \922—Removing of—Held valid-- Prohibi- 
tion of appeals to King-in-Council—Validity— 
Statute of Westminster, 1931, effect of. 

¥ Held, (1) The Treaty, viz, “Articles of an Agree- 
ment for a Treaty between Great Britain and 
Ireland" signed on December 6, 1921, and the Con- 
stitution Act respectively form parts of the 
statute law of the United Kingdom, each of them 
being parts of an Imperial Act. 

(2) Before the passing of the Statute of West- 
minster it was not competent for the Irish 
Free State Parliament to pass abro- 
gating the Tieaty because the Colonial Laws 
Validity Act forbade a Dominion Legislature to 
pass a law repugnant to an Imperial Act. 

(3) The effect of the Statute of Westminster was 
to remove the fetter which lay upon the Irish 
Free State Legislature by reasonof the Colonial 
Laws Validity Act. The Legislature can now 
pass Actsrepugnant to an Imperial Act. 
~,Consequently, the Constitution (Amendment No. 
22) Act of 1933, removing the proviso to Art. 66 
of the Constitution of 1922 and prohibiting the 
appeals to the King-in-Oouncil, is valid, 

eld, also, that whatever might be the position 
of the King’s prerogative if it were left as matter 
of the common law, it is here in this particular 
respect and inthis particular enactment made 
matter of Parliamentary legislation, so that the 
prerogative is pro tanto merged in the Statute and the 
Statute gives powers ofamending and altering the 
statutory prerogative. 

Messrs. Wilfred Greene, K. C., and Blanes 
White, for the Appellants, 


an Act 


The Lord Chancellor (Viscount 
Sankey).—This is a petition to 
have it declared that an amendment 


tothe Constitution of the Irish Free State, 
viz., Constitution (Amendment No. 22) Act, 
1933, is no bar to the maintenance by 
the petitioners, who arethe appellants, of 
thejr appeal before this Board. The 


ROBERT LYON MOORE v. ATTORNEY-GENERAL (P. 0.) 


15710 


petitioners claim to be owners ofa fishery 
in the tidal waters of the River Erne in 
Ireland. They had brought an action in 
the Irish Courtsto enforce their claim and 
had succeeded before the trial Judge. On 
appeal tothe Supreme Court that judg- 
ment was reversed on July 31, 1933, by a 
majority. The petitioners then presented 
to the Privy Council their petition for 
special leave to appeal, the grant 
of which leave was on October 9, 1933, 
advised by this Board,and on November 
10, 1933, an order granting such leave 
was made bythe King in Council. But 
on November 15, 1933,an Act was passed 
by the Oireachtas of Saorstat Eireann, the 
Parliament of the Irish Free State, here- 
inafter called the Oireachtas, providing 
that no appeal should lieto his Majesty 
in Council from any Court in the Irish 
Free State: this enactment ‘was also 
expressed to apply to appealsthen pend- 
ing. The petitioners thereupon brought 
this petition praying to have it declared 
that theenactment was void and did not 
bartheir appeal. 

The Attorney General of the Irish Free 
State and the other respondents did not 
appear before this Board: the Attorney- 
General of England, did, however, appear 
and gave the Board his assistance on the 
law relevant to the questions at issue. 

For the decision of these questions it is 
necessary to consider the mode in which 
the Constitution of the Irish Free State 
was established. : 

On December 6, 1921, there were signed 
in London ‘Articles of an Agreement for 
a Treaty between Great Britain and 
Ireland”; this instrument will hereinafter 
be referred toas “the Treaty”: it was 
signed by representatives of Great Britain 
on the one hand and of the Irish Free 
State(or what became the Irish Free 
State) on the other. On March 31, 1922, 
an Act ofthe Imperial Parliament was 
passed. Itwas entitled the Irish Free 
State (Agreement) Act, 1922, and bys. 1 
(1) it provided that as from the dateof 
that Act the Treaty, which was scheduled to 
it, should have the force of law. It also pro- 
vided by s.1(2) that there should be elected 
certain members of a body to be called 
the House of the Parliament to which 
the provisional Government should be res- 
ponsible and which should have power, 
as respects matters within the jurisdiction 
of that Government, to make laws in like 
manner as the Parliament of the Irish Free 
State when constituted, The latter pro- 
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vision was expressed to be in order to give 
effect to Art. 17 of the Treaty, which was 
in the following terms : 

“By way of provisional arrangement for the 
administration of Southern Ireland during the 


interval which must elapse between the date 
hereof and the constitution ofa Parliament and 
Government of the Irish Free State in accord- 


ance therewith, steps shall be taken forthwith for 
summoning a meeting of members of Parliament 
elected for constituencies in Southern Ireland since 
the “passing of the Governmeut of Ireland Act, 
1920, and for constituting a provisional Govern- 
ment, and the British Government shall take 
the steps necessary to transfer to such provi- 
sional Government the powers and machinery re- 
quisite forthe discharge of its duties, provided 
that every member of such provisional Govern- 
shall have signified in writing his or her 
acceptance of this instrument, But this arrange- 
ment shall not continue in force beyond the 
expiration of twelve months from the date hereof". 


This Act gave no power to “the House- 


of the Parliament” to enact a Constitution 
for the Irish Free State. 

In due conrse “the House of the Parlia- 
ment”, which wasa single chamber body, 
was elected and met on September 9, 1922; 
it proceeded to sit as a constituent assem bly 
for the se‘ tlement of the Constitution of the 
Trish Free State. The measure which it so 
passed was scheduled toan Act of the 
Imperial Parliament entitled the Irish 
Free State Constitution Act, 1922, which 
received the Royal Assent on December 5, 
1922, and which described the measure as 
the Constituent Act and by s. 1 provided 
as follows : 

“The Constitution set forth in the First Schedule 
to the Constituent Act shall, subject to the pro- 
* visions to which the same is by the Constituent Act 
so made subject as aforesaid, be the Constitution of 
the Irish Free State, and shall come into operation 
on the same being proclaimed by His Majesty in 
accordance with Article eighty-three of the said 


Constitution, but His Majesty may at any time after - 


the proclamation appoint a Governor-General for 
the Irish Free State," . 

The provisions to which the Constitution 
was made subject by the Constituent Act 
were recited in the Act and were as follows : 

“The said Constitution shall be construed with 
reference to the Articles of Agreement for a Treaty 
between Great Britain and Ireland set forth in the 
Second Schedule hereto annexed (hereinafter referred 
toas the Scheduled Treaty) which are hereby given 
the force of law, and if any provision of the said Con- 
stitution or of any amendment thereof or of any law 
made thereunder is in any respect repugnant to any 
of the provisions of the Scheduled Treaty, it shall, 
to the extent only of such repugnancy, be absolutely 
void and inoperative and the Parliament and the 
Executive Council of the Irish Free State shall 
respectively pass such further legislation and do all 
such other things as may be necessary to implement 
the Scheduled Treaty." , 

Sections 4 and 5 of the Act were in the 
following terms : 

“4 Nothing in the said Qonstitution shall be 
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construed as prejudicing the power of Parliament 
to make laws affecting the Irish Free State in any 
case where, in accordance with constitutional practice, 
Parliament would make laws affecting other self- 
governing Dominions, 

“5. This Act may be cited as the Irish Free State 
Constitution Act, 1922 (Session 2), and shall be 
deemed to be the Act of Parliament for the ratification 
ofthe said Articles of Agreement as from the passing 
whereof the month mentioned in Article eleven of the 
said Articles is to run.” . 

Thus the Treaty received the force of law, 
both in the United Kingdom and in Ire- 
land by reason of the passing of an Act of 
the Imperial Parliament and the Con- 
stituent Act owed its validity to the same 
authority. i ; 

. Before referring to the material clauses 
of the Constitution, it will be convenient 


„to quote clauses 1 and 2 of the Treaty which 


were as follows: 

“1 Trelani shall have the same constitutional 
status in the Community of Nations known as the 
British Empire as the Dominion of Canada, the 
Commonwealth of Australia, the Dominion of New 
Zealand, and the Union of South Africa, with a Parlia- 
ment having powers to make laws for the peace, order 
and good government of Ireland and an Executive 
responsible to that Parliament, and shall be styled 
and knowa as the Irish Free State. 

“2. Subject to the provisions hereinafter set out 
the position of the Irish Free State in relation to the 
Imperial Parliament and Government and otherwise 
shall be that of the Dominion of Oanada and the 
law, practice and constitutional usage governing 
the relatiouship of the Orown or the representative 
of the Orown and of the Imperial Parliament to the 
Dominion of Canada shall govern their relationship 
to the Irish Free State.”. 

The construction and effect of clause 2 
were considered by the Judicial Commit- 
tee in Performing Right Society v. Bray 
Urban District Council (1) at pp. 395 and 
396*: it was there held that the words of 
that clause specially ensured the right to 
petition His Majesty in Council, because 
that right was part of the law, practice 
and constitutional usage then governing 
the relationship of the Urown or represent- 
ative of the Crown and of the Imperial 
Parliament to the Dominion of Oanada. 
Their Lordships in the present case follow 
that decision. — E — 

Of the Articles of the Oonstitution the 
following are so material in this matter that 
they should be set out here in full: 

“ Article 12.—A Legislature is hereby created to 
be known as the Oireachtas, It shall consist of the 
King and two Houses, the Ohamber of Deputies 
(otherwise called and herein generally referred to 
as ‘Dail Eireann ') and the Senate (otherwise called 
and herein generally referred to as ‘Seanad Eireann’). 
The sole and exclusive power of making laws for the 


(1) (1930) A O 377; 99L J P O 116; 46 TLR 


_ 359; 143 LT 97. 


*Pago of (1920) A. O.—| Ed, | ' : 
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peace, order and good -government of the Irish Free 
Stare (Saorstat Eireann) ig vested in the Oireachtas. 
“ Article 50.—Amendments of this Constitution 
within the terms of the Scheduled Treaty may be 
- made by the Oireachtas, but no such amendment, 
passed by both Houses of the Oireachtas, after the 
- expiration of a period of eight years from the date 
of the coming into operation of this Constitution, 
shall become law, unless the same shall, after it has 
_ been passed or deemed to have been passed by the - 
said two Houses of the Oireachtas, have been sub- 
mitted to a Referendum of the people, and unless a 
majority of the voters on the register shall have 
_ recorded their votes on such Referendum, and either 
-the votes of a majority of the voters on the register, - 
or two-thirds of the votes recorded, shall have been 
_ cast in favour of such amendment. Any such 
amendment may be made within the said period of 
eight years by way of ordinary legislation, and as 
such, shall be subject to the provisions of Article - 
47 hereof. 


. “ Article 66,—The Supreme Court of the Irish Fr 
State (Saorstat Eireann) shall, with such ezcepliond 
(not including cases which involve questions as to 
the validity of any law) and subject to such regula- 
tions as may be prescribed by law, have appellate 
jurisdiction from all decisions of the High Court., 
The decison of the Supreme Court shall in all cases 
be final and conclusive, and shall not be reviewed - 
or capable of being reviewed by any other Court 
Tribunal or Authority whatsoever : ; 
“Provided that nothing in this Constitution shell 
impair the right of any person 1o petition His 
Majesty for special leave to appeal from the Supreme 
. Court to His Majesty to Council or the right of His 
Majesty to grant such leave.” 


It seems that the proviso to article 66 of 
the Constitution was inserted to give effect 
' inthat particular regard to article 2 of the 
Treaty, and hence under article 50 of the’ 
Constitution that proviso could not be 
amended in the way in which it is sought 
to amend it by abolishing the right of ap- 
peal because such an amendment would. 
- not be within the terms: ofthe Scheduled 

Treaty. i : i 

On December 6, 1922, there was issued 
a Proclamation of His Majesty announc- 
ing the passing and adoption of the Constitu- 
tion, and thereafter the House of Parliament 
or Constituent Assembly or Provisional 
Parliament was in due course dissolved and 
a Parliament called the Oireachtas for the . 
Irish Free State was elected in due course. 

On May 14, 1929, the Oireachtas 
passed an Act (the Constitution Amend- 
ment No, 16 Act, 1929) which substituted 
for the eight years specified in article 50 
as being the period during which amend- 
ment might be made without a referen- 
dum, a period of 16 years. All the 
subsequent amendments which -are 
referred to in this judgment were made 
without a` referendum, in accordance 
with this amendment, Mr. Wilfrid Greene 
for the petitioners rightly. conceded that 
Amendment No. 16 was regular and 


H i eit od 3t Re ; 
ROBERT LYON MOORE V. ATTORNEY-GENERAL (P. C.) 


15710 
that the validity of these subsequent 
amendments could not be attacked on 
the ground that ihey had`not been sut- 
mitted to the people by referendum. 

On December, 11, 1951, the Statute 
of Westminster, hereinafter called the 
Statute, was enacted. It was the result 
of the: proceedings at the Imperial Con- 
ference, 1930, in which representatives 
of the Irish Free State took part to- 
gether with the delegates of the other 
Dominions; that fact is recorded in the 
first recital, and in the last recital it 
is recorded that the Irish Free State, 
with the other Dominions, had requested 
and consented to the submission of the 
measure to the Parliament of the United 
Kingdom, Section 1 includes in the ex- 
pression Dominion (with the other Domi- 
nions) the Irish Free State. Of the other 
sections that which is most relevant in 
these proceedings is section 2, which is 
in the following terms: 

“2,—(1) The Colonial Laws Validity Act, 1865, shall 
not apply to any law made after the commence- 


ment of this Act by the Parliament of a Dominion.” 
“(2) No law and no provision of any law made 


_after the commencement of this Act by the Parlia- 


ment of a Dominion shall be void or inoperative 
on the ground that it is repugnant to the law 
of England, or to the provisions of any existing or 
future Act of Parliament of the United Kingdom, 
or to any order, rule or regulation made under any 
such Act, and the powers of the Parliament of 
a Dominion shall include the power to repeal or 
amend any such Act, order, rule or regulation 
in so far as the same is part of the law of :the 
Dominion.” 

Sections 3 and 4 also refer to the Irish 
Free State as being a Dominion within 
the meaning of the Statute, - Nas 

On -` May 3, 1933, the Oireachtas 
passed an Act, No. 6 of 1933, entitled 
the Constitution (Removal of Oath) Act, 
1933; that Act by section 2 provided 
that section 2 of the Constitution of the 
Trish Free State (Saorstat) Act, 1922, 
should be repealed and by section 3 that 
article 50 of the Constitution should be 
amended by deleting the words “within 
the terms of the Scheduled Treaty.” ` 

Finally, on November 15, 1933, the 
Oireachtas, as already stated, enacted 
the Constitution (Amendment No, 22) 
Act, 1933, amending article 66 of the 
Constitution so as to terminate the right 
of.appeal to His Majesty in Council. © j 

It is clear that, if this last mentioned 
amending Aci is valid, the petition’ must 
fail because the amendment of the ~ Con- 
stitution embodied in that Act must bar 
the right of appeal to the King in 
Council, if it is effective But it cannot 
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be effective unless the earlier Act (No. 
6 of 1933) is also valid, viz, that which, 
is directed to removing from article $0 
the condition that there can be no amend- 


ment of the Constitution unless it is 
within the terms of the Scheduled - 
Treaty. On the. construction of article 2 


of the Treaty, which has been adopted 
above, article 50, while it stands un- 
amended, must prevent any amendment 
of the Oonstitution which would impair 
that right of appeal, that is, any amend-. 
ment whereby the right of appeal to the 
King in Council is to be impaired. Hence 
it must be determined whether that - Act 
of the Oireachtas, No.6 of 1933, was valid- 
ly enacted.. 

‘Mr. Greene for the petitioners has 
contended that this last mentioned Act 
was not valid. His argument was that 
the constitution derived its existence not 
from any legislation of the Imperial Par- 
liament but solely from the operations 
of an Irish body, the Constituent Assembly, 
which is called in Ireland the Third Dail 
Hireann: this. body, it is said, though 
mentioned in the Irish Free State (Agree- 
ment) Act, 1922, was in fact elected 
pursuant to a resolution passed on the 
May 20, 1922, by the Second Dail Eireann, 
an Irish legislative assembly, The Third 
Dail Fireann was thus, it was alleged, 
sət up in Ireland by election of the people 
of Ireland of their own authority as a 
Constituent Assembly to create a constitu- 
tion, and having accomplished its work 
went out of existence, leaving no succes- 
sor. and nobody in authority capable of 
amending the Constituent Act. The 
result of that argument is that a 
constitution was established which Mr. 
Greene has described as a semi-rigid 
constitution, that is, one capable of being 
amended in detailin the different articles 
according to their terms, but not suscep- 
tible of any alteration so faras concerns 
the Constituent Act, unless perhaps by 
the calling together of a new constituent 
assembly by the people of Ireland, 
Thus the articles of the constitution may 
only be amended in accordance with 
atticle 50, which limits amendments to 
stich as are within the terms of the 
Scheduled Treaty. On that view Mr. 
Greene argues that the law No. 6 of 
1933 is ultre vires and hence that tke 
amendment No, 22 of -1933 falls with it. 
It -follows from that argumeht, if accepted, 
that the right of appeal to the King in. 
Council is‘presérved unimpaired: In sup- 
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port of his argument that the Constituent: 
Act and the Constitution are subject only 
to what-ia called Irish law and outside 
the authority of the Imperial Parliament, 
either in- inception or in possibility 
of alteration save as provided therein, 
Mr. Greene referred their Lordships to an 
unreported -case in the Suprema Court of. 
Ireland, The State Ryna and others v. Lennon 
and others, the judgment in which was 
delivered on -December 19, 1934. In that 
case Kennedy, ©. J., is reported to have 
expressed a view which-corresponds in 
substance to that contended for by Mr. 
Greene. But their Lordships cannot accept 
these contentions. In. their opinion the 
Constituent Act and the Constitution of the 
Irish Free State derived their validity 
from the Act of the Imperial Parliament, 
the -Irish Free State Constitution Act, 
1922. This Act established that the 
Coustitution, subject to the provisions of 
the Constituent Act, should be the con- 
stitution of the Irish Free State and 
should come into operation upon being 
proclaimed by His Majesty, as was done 
on December 6, 1922. The action of the 
House of Parliament was thereby ratified; 
apart from such ratification that body 
had no authority to make a constitution; 
all the authority it originally possessed was 
derived from the Irish Fee State (Agree- 
ment) Act, 1922, s.1({1) and (2) of which 
have been referred to above; those sub- 
sections only gave the House of Parlia- 
ment jurisdiction to make laws in respect 
of matters within the jurisdiction of the 
Provisional Govérnment. It has beea 
pointed out in the foregoing that in ths- 
Statute the Irish Free State was trerted 
Dominions, the delegates 
of which took part in the Imperial 
Conference of 1930. The Iris: Free State - 
is in their Lordships’ judgment bound by 
the Acts of the Imperial Parliament in 
the same way as any other of the Dominions; 
if is were not for 8.2 of the Statute the - 
Oireachtas would have had no power to ' 
amend or repeal an Act of the Imperial 
Parliament and has now such power only 
so faras any such Act is part of the law 
of the Dominion in virtue of s.2’of the 
Statute. Hence the Act No. 6 of 1933 and 
the Amendment No, 22 of 1933, and certain 
other Acts of the Oireachtas not here 
material which contain amendments of the 
articles which are. not within the terms of 
the Treaty, are only valid Acts of the 
Oireachtas in virtue of the Statute. For 
the Statute alone gives to the Oireachtas ` 
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Act, which has the force of an Imperial 
enactment by reason that itis embodied 
in the Irish Free State Oonstitution Act, 
1922. Mr. Greene has contended that 
these amendments cannol be deemed to be 
valid under the Statute because the 
Oireachtas in enacting these Acts wasnot 
purporting to proceed vnder the Statute, 
but was assuming to proceed solely 
under Trish law. But as what the 
Oireachtas was doing was in truth, as 
already stated, the repealing or amending 
of parts ofan Imperial Statute, viz, the 
Irish Free State Constitution Act, 1922, 
what the Oireachtas did must, in their 
Lordships’ judgment, be.deemed to have 
been done in the way in which alone it 
could legally be done, that is by virtue 
of the powers given by the Statute. It 
follows that by virtue of the Statute, 
Art. 66 of the Constitution has been validly 
amended with the result that the proviso 
to that article is removed and appeals 
to the King in Council are now prohibited. 

-The position may be summed up as 
follows:— 

(1) The Treaty and the Constituent Act 
respectively form parts of thestatute law 
of the United Kingdom, each of them being 
parts of an Imperial Act. 

(2) Before the passing of the Statute of 
Westminster it was not competent for 
the Irish Free State Parliament to pass an 
Act abrogating the Treaty because the 
Colonial Laws Validity Act forbade a 
Dominion Legislature to pass a law repug- 
nant to an Imperial Act, 
~ (3). The effect of the Statute of 
Westminster was to remove the fetter 
which lay upon the Irish Free State 
` . Legislature by reason of the Colonial Laws 

Validity Act. That Legislature can now 
pass Acts repugnant to an Imperial Act. 
In this case they have done go. 

It would be out of place to criticise the 
legislation enacted by the Irish Free 
State Legislature. But the Board 
desire to add that they are expressing no 
opinion upon any contractual obligation 
under which, regard being had to the 
terms of the Treaty, the Irish Free 
State lay. The simplest way of stating 
the situation is to say that the Statute of 
Westminster gave tothe Irish Free State 
a power under which they could abrogate 
the Treaty, and that, as a matter of law, 
they have availed themselves of that 
power. ; 


Mr, Greene has finally contended that 
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the amendment is invalid because it 
affects the prerogative of the King in a 
matter outside the Dominion and outside 
the competence of the Oireachtas. It 
might be possible to state many objec- 
tions to this contention, but it is enough 
here to say that whatever might be the 
position of the King’s prerogative if it 
were left as matter of the common law, it is 
here in this particular respect and in this 
particular enactment made matter of 
Parliamentary legislation, so that the 
prerogative is pro tanto merged in the 
Statute, and the Statute gives powers of 
amending and altering the statutory 
prerogative. This objection also fails, 

In the result their Lordships are of 
opinion that the petition should fail and 
be dismissed. 

They will humbly so advise His Majesty. 

D. Appeal dismissed. 

Solicitors for the Appellants: — Messrs, 
Mackrell, Maton, Godlee and Quincey. 
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Dau GHANSHYAM SINGH AND OTHERS— 
PLAINTIFFS — RESPONDENTS _ 

C. P. Land Revenue Act (I of 1317), s. 203 (7) 
—Transfer of house in abadi pursuant to final 
decree for foreclosure—Nazrana payable by transferee 
—How to be estimated—‘Site’ in the phrase ‘site with 
the house on it, meaning of—Interpretation of 
statutes — Marginal notes—Value of—Words o 
technical legislation—Construction—Different wor 
used in same sentence — Presumption of different 
ideas. 

On the transfer, sale or foreclosure of a house 
which stands on an abadi the landlord ie entitled to 
recover from the transferee a sum as nazrana equal 
to 5 per cent. on the value of tha house together 
with the site and not on the site apart from or 
merely as influenced by the fact of the house 
standing on it. 

The word “site” in the phrase “a site with the 
house on it” cannot be read disjunctively from the 
house but conjunctively with it. 

hen the terms of any section of an Act are 
obscure or ambiguous, the marginal note may he 
referred to for determining their scope and meaning. 

In construing statutes the question for the Courts 
is not to determine what the legislature meant but 
what its language means, 

The primary and the most elementary rule of 
construction is that it is tobe assumed that the 
words and phrases of technical legislation are used 
in the technical meaning, if they have acquired one, 
and otherwise in their ordinary meaning and secondly 
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thatthe phrases and sentences are tobe construed 
according to the rules of grammar. 

When the legislature in the same sentence uses 
different words, it should be presumed that they were 
used in order to express different ideas. ° 

S. C. A. against. the decree in Civil Ap- 
peal No. 34 of 1930 in the Court of the 
District Judge, Raipur, dated June 30, 
1931, arising out of the decision in Civil 
Suit No. 254 of 1929, in the Court of the 
Sub-Judge, First Class, Drug, dated 
July-26, 1930. 

Mr. D. N. Choudhary, R. B., for the Appel- 
lant. 

Mr. M. R. Bobde, 
dents. 

Judgment.—This is a defendant's ap- 
peal from judgment of the District Judge 
of Raipur affirming with some modifica- 
tion a decree of the Sub-Judge, First 
Olass, Drug, passed against the defend- 
ant 


for the Respon- 


nt. 

Daoo Gaind Singh, now represented by 
the three respondents, instituted the suit 
out of which this appeal arises to recover 
Rs. 2,250 as nazrana under s. 203, sub-s. 7 
of the ©, P. Land Revenue Aci on the 
ground that the defendant had become a 
transferee of some houses situate in the 
abadi of mouza Drug as a result of a final 
decree for foreclosure passed in his favour 
on March 19, 1927, against Sukhdeo, 
Raghunath and others. The plaintiff valued 
tbe houses at Rs, 45,000 and he claimed, 
5 per cent, of this amount as nazrana with 
interest at 1 per cent. per mensem. That 
suit was resisted on several grounds of 
which those that are material for the 
purposes of this appeal were that the 
plaintiff was not entitled to charge 5 per 
cent. as nazrana on the value of the houses 
including sites but only on the sites 
without the houses, and that he was not 
entitled toclaim interest. The trial Court 
negatived all the defendant's contentions, 
except that relating to the value of the 
houses which it found to be Rs. 40,000. 
It passed a decree for Rs. 2,569 including 
interest. On appeal the defendant's con- 
tentions were again repelled except in 
regard to his liability for interest. The 
lower Appellate Court agreed . with the 
trial Court that the value of the houses 
with sites was the basis for estimating 
the amount of nazrana payable by the 
defendant and upheld the trial Court’s 
finding that the value of the houses was 
Rs. 40,000, but reversed that part of its 
decree which awarded interest. 

_ The defendant has preferred this appeal 
‘and the plaintiff's legal - representatives 
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have filed cross-objections contésting the, 
lower Appellate Court's decree which’ 
dismissed their claim for interest. The 
only point for determination in thisap- 
peal is whether, when a  housein an 
abadi of a malguzari village is transferred 
pursuant to a final decree for foreclosure, 
the nazrana payable by the transferee 
to the landlord is to be estimated on the 
basis of the value of the house with the 
site or the value of the site alone as in- 
fluenced by the fact of a house standing 
on it. The answer to the question depends 
upon the true construction of sub-s. 7 of 
s. 203, C. P. Land Revenue Act, 1917, which 
runs as follows:— 
` “Tf a site, with or without the house on it, inan 
abadito which sub-s. 5 applies, is transferred 
otherwise than by a lease for a term not exceed- ` 
ing seven years,or is sold or foreclosed by the. 
order of a Civil Court, the proprietor of the mahal 
shall be entitled to recover from the transferee a 
sum as nazarana equal to five per cent on the 
value of the property transferred, sold or foreclosed.” 
The decision of the case really turns 
on the implication of the word “property” 
in relation to a “site? with or without the 
house on it. Fer the appellant it is 
argued that it only signifies the siteand 
not the house, To sustain this interpreta- 
tion various considerations are put forward, 
namely that the marginal note. appended 
to s. 203 speaks only of rights in house 
sites in mahals, that the ownership of 
the house does not vest in the landlord, 
that the object of the enactment isonly 
to give some perquisite or solatium to the 
malguzar in view of his ownership of the 
site and that it would be ultra vires of 
the legislature to enact any law which 
would encroach on the private rights: of 
property. These considerations, it is 


claimed, serve as an aid to the discovery , + 
-of the intention of the legislature. 


It may be conceded that when the 
terms of any section of an Act are obscure . 
or ambiguous, marginal note may bere- + 
ferred to for determining their scope and 
meaning. In this case, _ however, the 
marginal note, beyond indicating the ~ 
subject-matter of the section, does not shed 
any further light. The ownership of the 
house does not indeed vest in the land- 
lord, but it will not do toignore that the 
house is worthless without the. site on 
which it stands. A house does not consist 
of mere materials with which it is con- 
structed but it signifies a structure of a 
permanent character which is embeddéd 
in the earth and capable of being used 
for human habitation. A house standing 
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Ona site necessarily implies occupation of 
the ‘site and the beneficial enjoyment 
which the building is capable of afford- 
ing. On this view it would be impossible 
to limit the interest of the landlord to 
the site only solong as the site forms an 
integral part of the house. That this is so 
would be evident from the fact -that if 
the occupant -of the house in abadi were to 
die without any heir, not only the site but 
the superstructure would revert to the 
landlord. Being the ultimate contingent 
réversioner he must be deemed to havea 
sort of beneficial interest in the house as 
well; Consequently the nazrana, whether 
styled as perquisite or solatium or otherwise, 
must represent the totality of the malguzar's 
-inferest in the site as ‘well as the house 
standing on it and not merely his owner- 
ship of the site. I cannot persuade 
myself to acquiesce in the argument ad- 
vanced on behalf of the appellant that 
it would be ultra vires of the legislature 
tO confer the right on the landlord to 
recover money from the transferee of the 
site with the house, in lieu of his consent 
to the transfer, estimated at a certain 
percentage of the value of the site as 
well as the superstructure, Section 203, 
sub-s. 7 of the O. Land Revenue Act 
1917 only fixes the measure of the consent 
tuoney the landlord is entitled to charge 
on the transfer of the house. The learned 
Counsel for the appellant has not been 
explicit as to how that eection was beyond 
the competency of the legislature as it 
neither makes any inroad cn the pro- 
, prietary or other interest of the occupant 
of the house nor deprives him of any 
of his common law rights or remedies. 
- I am unable to see the validity of the 
` contention, Reference is made to Suratee 
Bara Bazaar Co., Ltd. v. Municipal Cor- 
poration of Rangoon (1) and Secretary of 
State for India v. Moment (2) which have 
no bearing on the issue in the present 
case. 

-.The considerations put forward on behalf 
of the appellant cannot be taken as reliable 
and safe guides in determining the 
intention of the legislature. The warnings 
eonveyed by the great judicial authorities 
in the matter of construing statutes, as 
any .wriiten instruments, must be borne 


(1) 5 R 722; 107 Ind, Cas. 849; AI R 1928 Rang. 
87 


(2)-40 O 391 at p. 401; 18 Ind. Cae. 22:13 M L T 
83; 17 C W N 169; (1913) M W N 45; 15 Bom L R 27: 
H-ALJ49;17-0 L J 194; 6 Bur L Tl; 4M La 
459;7L BRIO 401A 48(P. O,). 
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in mind. In Coe v. Lawrance (3) Lord 
Campbell observed : 

“Itis far better that we should abide by the 
words ef a statute than to seek to review it ac- 
cording to supposed intention,” 
The same principle was 
Lord Halsbury in Leader v. Duffey (4). 

“Whatever the instrument, it must receive a 
construction according to the plain meaning of 
the words and sentences therein contained.” - 
“But” his Lordship continues: 

“it is arguing ina vicious circle to begin by 
assuming an intention apart from the language of 
the instrument itself and having made that fal- 
lacious assumption to bend-the language in favour 
of the assumption so made,” ` 

question for the 


In other words, the t 
Courts is not to determine what the 
legislature meant but what its language 
means. It isnow established beyond con- 
troversy that the primary and the most 
elementary rule of construction is that it 
is to be assumed that the words and 
phrases of technical legislation are used 
in the technical meaning if they have 
acquired one and otherwise in their 
ordinary meaning and secondly that the 
phrases and sentences are to be construed 
according to the rules of grammar: see 
Maxwell on the Interpretation of 
Statutes, pp. 6 and 2. It is generally 
necessary in determining the sense of a 
particular word to have regard to the 
sentence or section in which it is contained: 
see Halsbury’s Laws of England, vol. 27, 
p. 135. The Courts must also take into 
consideration the general rule that aword 
is to be construed as used throughout the 
statute in the same sense, and 
where inthe same statute, and in relation 
to the same subject-matter, different words 
are used, the alteration has been made 
intentionally: (Zbid.) There is also the 
presumption that words are not used in 
a statute without a meaning: Halsbury’s 
Laws of England, Vol, 27 p.149. As 
Lord Tenterden, O. J. in R. v. Great Bolten 
(5) put it: 

“When the legislature in the same sentence uses 


different words, we must presume they were used 
in order to express different ideas.” 


The same observation was made by Lord 
Esher in The Guardians of Parish of 
Brighton v. The Guardians of the Strand 
Union (6) in these words: 

“Itisa rule of construction 


reiterated by 


that where in the 


(3) (1853) 22 L JQB 140; 1 El & Bl 516; 17 Jur. 
1115; 1 W R 146. 

(4) (1888) 13 A O 294 at p, 301; 58L J PO 13; 
59L T9. 


(5) 168 E R969. 
-(6) (1891) 2 “Q -B 156 atsp. 167, 
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säie Act of Parliament, and in relationto the 
same subject-matter, different words are used; the 
Court must see whether the legislature has not 
made the alteration intentionally, or -with some 
definite purpose; prima focie such an alteration 
would be considered intentional”. 

-OConstruing s. 203, sub-s.7 in the light of 
the aforesaid principles there can- be no 
room for doubt that the legislature intended 
that nazrana should be estimated on the 
Value of the site together with the house 
and not merely that of the site asin- 
fluenced by the fact of the house standing 
Onit. Sub-section 7 begins as follows:— 
“If a site, with or without the house on 
it is transferred, or sold or foreclosed” 
and later says that the proprietor is 
entitled to recover a sum as nazrana 
equal to5 per cent.-on the valueof the 
“property” transferred, sold or foreclosed. 
Grammatically the word “property” must 
relate to ‘a site with or without the house 
on it.” Since the legislature has used a 
different word, namely “property” which is 
more comprehensive than “a site” and 
since it also includes the house standing 
on the site, it must be held that the 
legislature did not intend the word “‘pro- 
perty” to be read as conterminous with 
“a site’ only. If there was such an in- 
tention as contended on behalf of the ap- 
Pellant the legislature would have simply 
repeated the word “site” instead of insert- 
ing the word “property”. Attempt is made 
to limit the meaning of the word “property” 
to the site only but as affected by the 
fact of the house standing onit. It igan 
ingenious argument devised to circumvent 
the position that if the word “property” 
implies only the site, then the expression 
“a site with the house on it” would be 
manifestly otiose or would be synonimous 
with “a site without thea house on it.” 
It appears to me that the word “‘site” in 
the phrase “a site with the house on it” 
cannot be read disjunctively from the 
house but conjunctively with it. In this 


connection one must glance at sub-s. 
5 wherein the expressions “house-sites 
or houses in the abadi” occur. Under that 


sub-section the Financial Commissioner has 
power to declare that in any village the 
rights of persons in house sites or houses 
in the abadi shall be heritable and trans- 
ferable. Sub-section 7 itself makes a re- 
ference to sub-s. 5 and both sub-sections 
must be read in juxtaposition with a view 
to arrive at the real significance of the 
expression “a site with or without the 
house on it” - occurring in __sub-s.7. It 
apppears to me clear that the*word-“house- 
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site” used ‘in ‘sub-s. 5 corresponds to “a 
site without the house on it” in sub-s.7 . 
and the word “houses” in sub-s. 5 corres- 
ponds to “a site with the -houseon it” in 
sub-s.7. Moreover, it would be unredson- 
able to assume that the legislature would 
describe a site to the exclusion. of. the 
house standing on it as “property”. It 
would be further unreasonable to suppose 
that the legislature would contemplate 
such a theoretical basis for estimating the 
nazrana as the argument addressed on 
behalf of the appellant would suggest. 
In the case of the sale of a house stand- 
ing on a plot in abadi, it would be 
extremely difficult, if not impossible, to 
determine the value ofthe site taking into 
consideration the fact that there is a house 
standing on it. This would be an alto- 
gether strangeand unintelligible basis, ‘and. ° 
the Courts will not be justified in-sup- 
posing that the legislature could have 
intended such-a result. a 

From the foregoing discussion it ig 
clear that on the transfer, sale or foreclosure- 
of ahouse which stands onan abadi`the 
landlord is entitled to recover from the 
transferee a sum as nazrana equal to 5 
per cent. on the value of the house toge- 
ther with the site and not on the site 
apart from or merely as. influenced by 


the fact of the house standing on it. The. 
appellant's contention must, therefore, 
fail. 


As regards the actual value of the pro- 
perty as found by the lower Appellate 
Court, the lower Appellate Court's finding 
is sought to be assailed on the ground | 
that the witnesses do not give sufficient 
data to enable the Court to determine the 
real value of the house. I do not agree, - 
There is sufficient material in their depo-' 
sitions and that has been considered by < 
both the Courts below who have arrived ~ 
at identical conclusion as to the value of 
the house. a 

As to the cross-objections I agree -with 
the lower Appellate Court. The plaintiff's. 
not mention the 
exact amount of the claim and the value 
of the property. Until the valueof the 
property was determined in Court, it was 
not possible for the plaintiff to recover 
the ndzrana, The plaintiff is not entitled 
to interest either under the Interest Act 
or s. 73 of the Contract Act. 

The result is that the appeal and the 
cross-objections stand dismissed with 
costs. 

TN., J 3 Appeal dismissed. ` 
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_MADRAS HIGH COURT 
Civil Appeal No. 356 of 1932 
_ February 6, 1935 
CURGENVEN AND Kina, JJ. 
K. NARASIMHA PAI AND ctazrs— 
APPELLANTS 
VETSUS 

OHANDU AND OTHERS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), s.92—Scheme 
—Clause investing Court with general powers and 
duties of superintendence over institution—Whether 
ultra vires—Remedy by application where law re- 
quires suit—Whether can be provided by framers of 
scheme, 

Where the effect of a clause in a scheme settled 
by Court would beto investthe Court with wide 
general powers and duties of superintendence over 
the institution in question the clause is clearly ultra 
vires; it is not competent to the framers of a scheme 
to provide that where the ordinary law requires 
that a suit shell be brought, an application may 
be substituted for is. In many instances especially 
where the allegations amount to charges of 
breach of trust, such an application would run 
counter to the terms of s. 92, Oivil Procedure Code, 
and would evade the safeguards imposed by that 
section, Even where the subject-matter of the 
petition would not fall within the terms of s, 92, 
no scheme can give to the Court a special jurisdiction 
‘any more than private persons, by contracting to- 
gether,can give the Court power to deal ina parti- 
cular way with any matter which arises between 
them. Abdul Hakim Baig v. Burramiddin (1), 
Veeraraghavachariar v. Advocate-General, Madras (3) 
and Ramanatham Chettiar v. Balayee Ammal (4), 
relied on, i 

O. A, against an order of the Sub-Judge, 
South Kanara, dated April 6, 1932. 

_ Mr. M. Rama Kini, for the Appellants. 

Mr. K. P. Sarvothama Rao, for the Res- 
pondent. 


Judgment.—In 0O. 6. No. 26 of 
1935 on the flle of the Subordinate 
Judge of South Kanara a scheme was 
settled forthe Sri Venkataramana temple 
át Moolki. By tne scheme the general 
control and management of the affairs 
of the temple is vested in the Gowd 
Saraswath Brahmin community, and the 
executive management is entrusted to 
a Council of moktessors. The scheme 
provides in a comprehensive manner for 
the administration of the temple and lays 
down a number of rules which the 
moktessors or trustees have to observe. 


Then cl. 65 runs as follows: 
“Matters regarding misfeasance, malfeasance or 
non-feasance in connection with the management 


of the temple affairs and all other matters con- 
nected with the temple shall be settled by 
petition to this Court sanctioning this scheme 


provided however that the petition is filed by 
not less than two of the registered electors or by 
not less than two of the votaries or worshippers 
of the temple.” 

This appeal arises out of an applica- 
~- tion made under cl. 65, in the form of 


NARASIMHA PAI V. OHANDU (MADR,) 


15710 


an execution petition, charging - the 
trustees with a number of acts and 
omissions in breach of the terms of the 
scheme, that they have money dealings 
with the temple, that they have un- 
authorisedly lent temple funds, that they 
have failed to invest funds in the pres- 
cribed manner that tbey have passed 
illegal and invalid resolutions, ete. The 
learned Subordinate Judge had dismissed 
this application, and the preliminary 
objection has been raised before us that 
no appeal lies from his order. It is 
contended that it is not an order pass- 
ed in execution of the decree, and we 
have been referred to several cases of 
this Court in support of this view e.g., 
Abdul Eakim Baig v. Burramiddin (1) and 
Sivaram Dubai v. Rajagopala Misra (2). 
We have, however, thought it best not to 
decide this point before looking into the 
merits, as it seems probable that if the 
view of the learned Subordinate Judge 
is incorrect, a question of jurisdiction 
will be involved and it might still be 
necessary for us to interfere in revision. 
The learned Subordinate Judge has not 


expressed his conclusions with great 
clearness. But we take it that he has 
decided in the first place, that cl. 65 


does not contemplate the presentation of 
a petition complaining of such acts as 
are alleged against the trustees, and, 
secondly, that, if the petition falls with- 
in the terms of cl. 65, that clause itself 
is ultra vires. As to the former of these 
two points, we think that the clause is 
expressed in such wide terms that it 
will cover all kinds of irregularities by 
the trustees in discharging the duties of 
their office. It is unnecessary to examine 
this point further, because we think 
that the application must fail upon the 
second objection, that a provision in the 
terms ofs. 65 is unenforceable. It is 
quite clear both from its language and 
from the illustration which it receives 
from the circumstances of the present 
case, that its effect would be to invest 
the Court with wide general powers and 
duties of superintendence over the insti- 
tution in question. 

Whenever two or more worshippers 
think that the trustees are not discharg- 
ing their duties properly, that may 
present a petition to the Court and the 


(1) 49 M 580; 95 Ind. Oas. 720; A1 R 1926 Oal. 559; 
(1926) M W N 226. : 

(2) 54 M 315; 128 Ind. Cas, 515; A IR 1930 Mad, 918; 
32 L W 608; 60 M L J 514, 
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Court thereupon must step in and give 
its directions as though it were à supe= 
rior governing body. This would bé 
such an assumption of the managerient 
of the trust hy the Court as has been 
deprecated in the full Bench case 
Veeraraghavachariar v. The Advocate-Gene- 
ral, Madras (3). We think that any pro- 
vision in a scheme which gives the Court 
jurisdiction of this special character is 
clearly ultra vires. It may be, as has 
been found in Ramanath Chetti v. Balajee 
Ammal (4), that some provisions in a 
scheme are capable of execution. ft is 
unnecessary to pronounce here upon that 
general question. But it is not compe- 
tent to the framers of a scheme to 
provide that where the ordinary law 
requires that a suit shall be brought, an 
application may be substituted for it. 
In many instances especially where, as 
in the present case, the allegations 
amount to charges of breach of trust, 
such an application would run counter 
to the terms of s. 92, Civil Procedure 
Code, and would evade the safe-guards 
imposed by that section. In Abdul 
Hakim Baig v. Burramiddin (1), where a 
scheme provided that an application 
might be made to the Court for the 
alteration or modification of the scheme, 
it was held that this was imposed to 
the provisions of s. 92 and was ultra 
vires. Even where the subject-matter of 
the petition would not fall within the terms 
of s. 92, it seems clear that no scheme 
can give to the Court a special 
jurisdiction any more than private per- 
sons, by contracting together can give 
the Court power to deal in a particular 
way with any matter which rrises 
between them. It has not been 
suggested that because the scheme 
has been incorporated in a decree jit 
acquires any greater validity so far as 
binding the Court is concerned; and 
merely to say that the relief sought 
is sought in execution of the decree is 
not to answer this fundamental objection 
to such a provision as is contained in 
cl. 65. We agree with the learned 
Subordinate Judge that if the petitioners 
wanted to compel the trustees to com- 
ply with the terms of the scheme, they 
must have recourse to a suit. We 


(3) 51 M 31; 106 Ind. Cas. 665; 26 L W 728; (1917) 
M W N8I6; 39 M L T 422; A I R 1927 Mad. 1073; 53 M 
L J792. 


(4) 107 Ind. Oas, 135; 27 L W 32; A I R1928 Mad, © 
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accordingly dismiss the appeal with l 
costs. Ao 
A-N. Appedl dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
` COURT . 
Second Civil Appeal No. 175-B of 1932 
February 28, 1935 
Nyot, A. J.O. 
MOHAN LAL LAD AND ANOTHER— 
PLAINTIFFS-—A PPELLANTS 
versus 
MOTI LAL MARWADI—DELENDANT-- 
RESPONDENT . 

Contract—Mortgagee agreeing to pay creditors of. 
mortgagor—Failure to pay—Mortgagor, if can 
recover the sumasa debt —Remedy of mortgagor— 
Right to sue for damages for breach of contract— 
Whether capable of assignment—Actionable claim— 
Transfer of Property Act (IV of 1882), s. 6 (e)— , 
Civil “Procedure Code (Act V of 1908), s. 60 (e)}— 
Right to claim compensation, if mere right to sue— 
Whether can be attached in execution. 

Where a mortgagee accepts the liability to pay 
off the mortgagor's creditors, as part of the 
consideration for the mortgage, and fails to dis- 
charge the liability, he commits a breach of his 
agreement with the mortgagor and hence will 
entitle him to claim damages. But he cannot 
regard the mortgagee’s liability to pay his creditors 
as being tantamount to a debt payable to him. Nor 
can his right, whatever it may be, against the morte 
gagee, be treated as an actionable claim. 

mere right to sue for damages for breach of a 
contract 18 not property which ie capable of 
assignment. Abu Mohamad v. S. C. Chunder (9), 
Hirachand Amichand v. Nemchand Fulchand (10), 
and Ardeshir Mana v. Flora Sassoon (12), . 

The right to claim compensation being a mere 
right to sue, cannot be attached in execution. 

. ©. A. against the decree of the 
Additional District Judge, Amraoti,. in 
Civil Appeal No. 90 of 1930, dated March 31, 
1932, arising out of Civil Suit No. 447 of 
1930, in the Court of the Sub-Judge, second | 
Class, Daryapur, dated March 19, 1931. 

Messrs. M. R. Bobde and R. N. Padhye, 
for the Appellants. 

Mr. T. L. Sheode, for the Respondent. 

Judgment.—This is a plaintiffs’ appeal 
from a decree of the Additional District 
Judge, Amraoti, reversing a decree passed 
in their favour by a Sub-Judge, Second 
Class, Daryapur. i 


One Dattu Changaji owed Rs, 500 on 
pro-note to Shree Balaji Jain Mandir of 
which Sonasa was the manager, and Rs. 250 
to one Madanlal as arrears of lease money. 
He executed a mortgage on April 17, 1929, 
in favour of Motilal, the respondent, for 
a consideration of Rs. 9,900 out of which 
the mortgagee undertook to pay Rs. 500 
to Sonasa and Rs. 250 tọ Madanlal. ‘The 
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mortgagee, Motilal, having failed to carry 
out his undertaking Shree Balaji Jain 
Mandir represented by Sanasa sued Dattu 
on the promissory note and obtained a 
decree against him (Civil Suit No. 112 of 
1929), In execution of that decree he attach- 
ed the two sums of Rs. 500 and Rs. 250 
which Motilal had undertaken to pay to 
the Jain Mandir and Madanlal in satisfac- 
tion of the debt due by Dattu to them, 
and got the right torecover the amounts 
sold by auction. “It was purchased by 
Sundarsa, appellant No. 2, for Rs. 55, who 
in his turn assigned it to Mohanlal, ap- 
pellant No. 1, on July 16, 1930. They 
instituted the suit out of which this appeal 
arises to recover Rs. 972 including interest 
from Motilal, the respondent. The defend- 
ant Motilal resisted the suit on the ground 
that his promise to pay the creditors of his 
mortgagor Dattu did not create any right 
in favour of Dattu such as was capable of 
transfer and as such of attachment and 
gale in execution. ‘The lower Appellate 
Court differing from the Court of first 
instance acceded to the plea and dismissed 
the plaintiffs’ suit. 

The real question is as to the nature 
atid extent of Dattu's right in respect of 
the two sums of Rs. 500 and Rs. 250 which 
Motilal, his mortgagee, undertcok to pay 
to his creditors. It is strenuously urged on 
behalf of the appellants that it was an 
actionable claim capable of assignment. 
An actionable claim means a claim to a 
debt other than secured debt or to any 
beneficial interest in the movable property 
in the possession of the claimant: sees. 3, 
Transfer of Property Act. A debt neces- 
sarily implies an obligation to pay 
liquidated or a certain sum of money, Could 
it be said that the mortgagee Motilal was 
pound under his contract to pay the two 
sums to his mortgagor,? Manifestly not. 
By the terms of the agreement embodied 


in the mortgage deed the mort- 
gages had bound himself to pay 
not to Dattu but to his creditors. If the 


creditors had consented to this arrange- 
ment Dattu would have been exonerated 
from his liability to pay to his creditors 
and Motilal would have becomes a debtor 
in his place. It would have meant a 
novation of a contract as contemplated in 
s. 62 of the Contract Act. The fact that 
the creditors were not parties to this 
agreement between the mortgagor and the 
mortgagee cannot, however, affect the bind- 
ing character of the agreement so far as 
the actual ‘parties to ib- were. concerned. - 
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As between them the mortgagor was 
relieved of his obligation to pay his credi- 
tors and the mortgagee became liable to 
do so; but it was no part of the agreement 
between them that the sums should be paid 
to the mortgagor, who, cannot therefore 
regard the mortgagee’s liability to pay 
his creditors as being tantamount to a 
debt payable to him. It is true that Dattu’s 
creditors also, not being parties ‘to the 
agreement between him and his mortgagee, 
could not lawfully compel the mortgagee 
to pay them: see Tirmulu Subbu Chetty 
y. Arunachalam Chettiar (1). But this 
circumstance also cannot entitle Dattu 
to recover the sums as a debt. His right, 
whatever is may be against his mortgages, 
is not, therefore, capable of being treated as 
an actionable claim. 

If his right in respect of the sums lying. 
with his mortgagee is not in the nature of- 
an actionable claim, it has to be seen what 
otherwise the character of his right is. 
It is, as held in a series of cases, noth- 
ing but a mere right to sue for damages 
for breach of an agreement. The mort- 
gagee accepted his liability to pay off the 
mortgagor's creditors as a part of the con- 
sideration for the mortgage. If the mort- 
gagee discharged his liability, he would be 
performing his own part of the agreement. 
Jf, on the other hand, he failed to do 80, 
he would be committing a breach of his 
agreement with the mortgagor. This would 
give rise to- right in favour of the mort- 
gagor to claim damages: see Phul Chand v. 
Chand Mal (2), Sheikh Galim v. Sadarjan 
Bibi (3), Anakaran Kasim v. Satdamadath 
Avulla (4), Yadavendra Bhatiu v, Srinivasa 
Babhu (5), The Hitwardhak Cotton 
Mills Company v. Sorabji (6) and 
Narain Prasad v. Narain Singh (1). 
The case of a seller who has a charge for 
his unpaid purchase money stands on a 
different footing. In Nathu Mali v, Bansaji 
(8) on which reliance is placed by the 
appellants is distinguishable inasmuch as 
it wag held in that case that the seller's 


(1) 53 M 270; 124 Ind. Oas. 55; 31 W371, A IR 
1930 Mad. 382; Ind. Rul. (1930) Mad 567; 58 M L J 
430 (F. B.) 

(2) 30 A252; A W N 1908, 105; 5 A L J 491. 

(3) 43 0 59; 29 Ind, Oas. 621; 21 O L J 532; 19 O W 
N 1332, 

(4) 2 M 79. 

(5) 47 M 698; 80 Ind. Cas. 5; 20 L W 17 & 548; 47 
ML J 435; A I R 1925 Mad 62. 

_ (6) 33 B 426; 2 Ind. Cas. 432; 11 Bom L R 3:6. 

(7) 52 A 1037; 131 Ind. Cas. 599; (1930) A L J 1577; 
A I R1931 All 40; Ind, Rul. (1931) All 407. 

(8) 27 N L-R-288; 132 Ind. Oas. 455; 13 N LJ 222; 
AIR 1f3 Nag. €9; Ind, Rul. (1931) Nag 103, 
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right to recover his unpaid purchase money 
and enforce his charge is not a mere right 
to sue. 

A mere right to sue for damages for 
breach of a contract is not a property 
which is capable of assignment: see’ s. (6) 
(e) of the Transfer of Property Act, also 
Abu Mohamad v. S.C. Chunder (9), Hira- 
chand Amichand v. Nemchand Fulchand 
(10) and Powri v. Shiwa. Paiku Mohar (11). 
The reason is that when a contract is 
broken, the breach gives rise to a two-fold 
right: one to sue for damages and another 
to sue for specific performance. No party 
can sue for damages unless he regards 
the breach as extinguishing the contract. 
When, however, a party desires to keep 
the contract alive and is ready to perform 
it on his part, he is entitled to claim 
specific performance: Ardeshir Mama vV. 
Flora Sassoon (12). In the several deci- 
sions referred to in the preceding para- 
graph,-it was held that it was not open 
to a mortgagor to sue for specific per- 
formance of the agreement under consi- 
deration for the failure on the part of the 
mortgagee to perform his undertaking. 
It is evident that the right to claim com- 
pensation being a mere right to sue, can- 
not be attached in execution; see s. 60 (e), 
Civil Procedure Code, 1908. 

It is contended thatthe two sums must 
be regarded as a deposit. Deposit techni- 
cally means a-bailment of goods with the 
bailee to be kept for the bailor without 
a recompense, and returned upon demand; 
ce A oes tae 8 Laws of England, Vol. J, 

727. The very terms of the agreement 
pol ween the parties negative the plea. 
There was no obligation on the part of the 
mortgagee to pay back the sums to the 
mortgagor, much less on demand, but the 
obligation was to pay to a third party. 

The plea has, therefore, no substance. 

The result is that the appeal i is dismissed 
with costs. , 

N. Appeal dismissed. 


(9) 36 O 345; 1 Ind. Oas. 827; 13 O W N 384. 

(10) 47 B 719; 73 Ind. Oas. 465; 25 Bom L R 445; 
A IR 1923 Bom 403. 

(11) 156 Ind. Cas, 487; A I R 1935 Nag. 2; 1- R- N 
232; 31N L R F i2. 

(12) 52 B 597 at p. 602; 111 Ind. Cas.. 413; A IR 
1928 P O 208; 320 W N 953; -30 Bom L R ‘1242; 28 
LW 257; I L or Bom 125; 55ML T (1928) 
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MADRAS HIGH COURT 
Civil Revision Petition Ne. 924 of 1933 
October 30, 1934 
Baastey, O. J. anv Kine, J. 
His HOLINESS SRILASRI 
- VYTHILINGA PANDARA SANNADHI 
ADHINAKARTHAR, 
'THIRUVADUTHURAI MUTT 
—PETITIONER—SECOND DEFENDANT 


VETSUS 
SANKARALINGA THAMBIRAN 
AND ANOTHH2— SECOND AND FIFTH 
PLAINTIFFS — RESPONDENTS 

Civil Procedure Code (Act V of 1908}, ss, 92, 115, 
0. XLI, r. 1 (2)—Mutt—Suit for scheme in respect of 
endowments— Maintainability — Order onsome of 
several issues in a, case—Revision, competency of— 
Appeal—Grounds of appeal should be brief and 
concise, 

The High Oourt has power to interfere in revision 
with a decision pronounced on one of the several 
issues in a case but it would not interfere unless the 
particular point can be shortly and conveniently 
disposed of by way of revision. Balakrishna Odayar 
v. Jagananadha Chariar (2) and Ranganayaki 
Bai Ammal v, ‘Shivarama Dubay (3), referred to, 
Budhu Lal v. Mewa Ram (1), commented upon, 


It is the duty of the Court to pronounce upon all 
the important points in an eppealable case, Mohammad 
Sulaiman v. Birendra Chandra Singh (4) and 
Jagannath Rao Dani v, Ram Bharose (5), referred 
to. 

Where some ofthe endowments of a mitt are 
endowments for a specific purpose, a scheme can be 
framed under s, 92, Civil Procedure Code, at least i in 
respect of those endowments. 

It is not proper to state in the grounds of appeal 
the same ground over and overagain or the legal 
arguments in support of the grounds.: 

C. R. P. under ss. 115 of Act V of 1908 
and 107 of the Government of India Act, 
praying the High Oourt to revise the 
order of the Court of the Subordinate 
Judge (Additional) of Tanjore, -dated 
December 22, 1932 and passed in O. 
No.-50 of 1931 (O. 8. No. 71 of 1918 on the 
file of the Court of the Subordinate J udge 
of Kumbakonam.) 

Messrs. K. S. Krishnasamy Ayyangar, 
V. N. Venkatavaradachariar and R. Gopala- 
chari, for the Petitioner. 

Messrs. P. N. Marthandam Pillai, M. 
Balasubramania Mudaliar and T. M. Rama-: 
samy Ayyar, for the Respondents. 

Judgment. —The civil revision peti- 
tion is presented against. a decision of 
the- Additional Subordinate- Judge of 
Tanjore upon issue No, 1 in the suit which 
was :—: 

“Is the Thiruvaduthurai Mutt a public, charita- 
ble -or religious institution within the meaning of 
s. 92, Oivil Procedure Code, and is the suit sus- 
tainable under the_said section ?” 

‘The Additional Subordinate Judge gaye 
his decision. upon this issue; on Decem- 
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ber 22, 1932, finding that the mutt was a 
public and charitable religious institution 
within the meaning of s. 92, Civil Proce- 
dure Code, and that the suit was, there- 
fore, sustainable under that section. The 
objection taken to this decision is that the 
Judge has failed to distinguish between 
an endowment for the general support of 
the mutt and a specific endowment for a 
specific purpose and that the former pur- 
pose is not one which makes the mutt a 
charitable or religious institution within 
the meaning of s. 92, Civil Procedure Code. 
A preliminary objection to the maintain- 
ability of this revision petition was taken 
by the respondents, it being contended 
that an appeal from the decree in the suit 
lies to the High Court, that the question 
before us is one which has to be decided 
in such an appeal and that a decision 
upon one of several issues in the suit is 
not a decision upon the case, and, there- 
fore, no Civil Revision Petition can be 
entertained. In support of this contention 
a decision of a Full Bench of the Allaha- 
bad High Court, viz, in Buddhu Lal v. 
Mewa Ram (1) was relied upon. This deci- 
sion certainly supports the preliminary 
. objection but it was not the unanimous 
decision of the Full Bench of five because 
two of its number dissented from the majo- 
rity view and held that the High Court 
had jurisdiction to entertain an applica- 
tion in revision. Walsh, J., one of the 
dissenting Judges stating that in’ the 
Allahabad High Court there were pro- 
nounced and irreconcilable differences of 
principle in the practice followed by differ- 
ent Judges. Apart from the fact that in 
this case the decision was not unanimous: 
there are decisions of the High Court 
taking a contrary view to that taken by 
the majority of the Full Bench in that 
case, and we see no reason why we should, 
therefore, seek authority from elsewhere. 
One of the Madras decisions is Bal: krishna 
-Odayar Jagananadha Chariar (2), a decision 
of Wallace and Madhavan Nair, JJ. In 
that case the Court had to consider issue 
No.1 in the suit which asin the present 
case raised the question of the maintain- 
ability of the suit under s. 92 of the Civil 
Procedure Code. The Court decided that it 
was a fit matter for revision, holding that, 
if the suit is not maintainable at all, inter- 
ference by the High Court in revision 


q) 43 A 564; 63 Ind. Oas. 15; 19 A L J 558 
B ý L 
ae 48 M L J 534; 87 Ind. Oas. 194; A I R 1995 Mad. 
B20. 
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would prevent further waste of time and 
money and it was on that account that 
the revision petition was entertained 
though it was stated that interference in 
revision with findings in a pending suit is 
not a matter which the High Court will 
view with favour, and it will require a very 
strong proof of want of jurisdiction or ir- 
regular exercise of jurisdiction to warrant 
interference. Another case is the decision 
of Curgenven, J. in Ranganayaki Bai 
Ammal v. Shivarama Dubay (3) to the 
same effect and in the course of his 
judgment reference is made to other re- 
ported cases of this High Court, Curgeni- 
ven, J. stating :— 

“I think it must be said that there is now a 
course of decisions in favour of interference suffi- 


ciently marked to render it undesirable that a 
single Judge should take the opposite view.” 


In our opinion it is clear that it has been 
the practice of this High Court to exercise 
its revisional powers in such cases and, 
therefore, the preliminary objection must 
be overruled. Butit by no means follows 
that, because the High Court has the 
power to interfere in revision, in such 
cases it must necessarily do so. On the 
contrary, we are definitely of the view that 
the High Court ought not to do so unless 
the particular point can be shortly and 
conveniently disposed of by way of a Civil 
Revision Petition, and it seems to us that 
it is certainly not such a case. We may 
usefully refer to two decisions of the Privy 
Council, viz., Mahomed Sulaiman v. Bi- 
rendra Chandra Singh (4) and Jagannath 
Rao Dani v. Rambharose (5) where it is 
stated that it is the duty of the Courts 
in India to pronounce upon all im- 
portant points in an appealable case. It 
is conceded that some of the endowments 
in question were for a specific purpose. 
Hence it follows that to the extent of those 
endowments at least, the lower Court must 
frame a scheme. The petitioner, however, 
is unable to tell us the extent of those 
endowments and the position is that he is 
unable to urge anything more than an 
objection to the framing of a scheme with 
regard to the endowments for the general 
purposes of the mutt and is unable to 

(3)58ML J 104 at p. 105; 122 Ind, Oas. 337; A 
ae 1930 Mad, 216; Ind. Rul. (1930) Mad. 305; 31 LW 
(4) 501 A 247: 74 Ind. Cas, 906; 50 O 243; A IR 
1922 P O 405; 44M L J 388; 32M LT115; 270 W N 
f LJ 561 (P O). 

(5) 60 I A49; 141 Ind, Cas. 520; Ind. Rul, (1933) 
P O 24; 37 O W N 321; 64M L J 142: AI R 1933 PG 

: J 50; (1933) M W N117; 37 L W 349; 57 
; 35 Bom. L R230;29NLR 94; (1933) A L 
J 486 (P 0), 
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say whether these endowments form the 
larger part of the endowments of the mutt 
or what the extent of them is. Both sides 
are here with a large mass of authorities upon 
this question and it may be necessary 
also to examine some of the evidence given 
in the case andin this connection we must 
observe that a large number of witnesses 
were called in the lower Court and a mass 
of documents considered and the Addi- 
tional Subordinate Judge has dealt with 
this matter in a judgment which consists of 
114 paragraphs covering 114 pages of print- 
ed record. Whilst giving allcredit to the 
learned Judge for his great care, it is, in 
our opinion, a judgment of quite unneces- 
sary length. Not to be outdone in prc- 
lixity the petitioner here has presented a 
memorandum of Oivil Revision Petition 
which consists of 5] paragraphs covering 
1l pages of the printed record. Most `of 
these paragraphs cover the same objec- 
tion and many of them quote reported 
decisions of Benches and Full Benches of 
this High Court and decisions of the Privy 
Council and contain legal arguments 
upon them and contentions that the 
trial Judge has erroneously misapplied 
them and as to how he hag failed to note 
distinguishing features in them. We feel 
bound ‘to register our strong protest against 
such @ gross misuse of grounds of peti- 
tion or memorandum of appeal to the High 
Court. These should only contain very 
briefly and concisely the grounds upon 
which it ia contended the Court's decision is 
wrong. To state the same ground or grounds 
again in different language, besides being 
a waste of time, can serve no useful pur- 
pose. It should be unnecessary to add 
further that, in the grounds of revision 
and appeals to the High Court, to set out 
legal arguments in an entire misconception 
what is right and proper, and is contrary 
to the provisions of O. XLI,r.1 (2) of the 
Civil Procedure Code, We decline to deat 
with this matter by way of revision and 
this petition must accordingly be dismissed 
with costs. 

We cannot leave this case without saying 
that it is a glaring example of protracted 
litigation. The suit was filed in 1918 and 
in 1932, fourteen years afterwards, the issue 
as to its maintainability was first decided. 
This seems to us to be nothing short of 
scandal, The suit must now be disposed 
of without further delay. Issues Nos, 2 
and 3 have already been decided and the 
other issues as yet undecided must be 
pronounced upon ag soon as possible, in 
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order to save any delay; should there be 
any appeal against the decree upon -this 
point, the Subordinate Judge is directed 
to frame a scheme for the general ‘en- 
dowments, and another for those for specific 
purposes. 

A. Petition dismissed. 





MADRAS HIGH COURT 
Civil Revision Petition No. 1479 of 1931 
December 7, 1934 
Ramezsam, J. 
ALLA VENKATA KISTNAYYA - 
DEFEND sNT—PETITIONER 


versus 
ALAPATI RAMASWAMI—Ptrarntier 


— RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXXVII, 
r. 1—Summary suit on negotiable instrument— Leave to 
defend—Security cannotbe demanded if there is 
triable issue. 

In asummary suit on a negotiable instrument if tl e 
defence discloses a triable issue the Court ought to 
grant leave to defend without requiring the defen- 
dant either to pay theamount claimed or to furnish 
security, and the Court would therefore be acting with 
material irregularity if itorders the defendant to 
furnish security, without considering whether there 
is a triable issue in the case. Periya Miyana 
Marakayar v. Subramaniz diyar (1) and Parambatha 
Kandi Olayatt Kunchu v. Ussan Kasim Sait (2%, 
relied on, ; 

C. R. P. under s. 115 of Act V of 1908, 
praying the High Court to _ revise the 
order of the Court of the Subordinate Judge 
of Tenali, dated the September 2, 193], and. 


made in I. A. No. 644 of 193lin OO. 8. 
No. 13 of 1931. 
Judgment.—This Revision Petition 


arises out of a suit filea by the respondent 
on @ promissory note, the petitioner being 
the defendant. 

The plaintiff filed the suit under 
O. XXXVII, Civil Procedure Code. The 
defendant applied for leave to defend and 
notice was ordered to the plaintiff. After- 
wards the Gourt passed the following 
order: 

“The petitioner will deposit the amount admittedly 
due on the Suit promissory note and give security of 
unencumbered immovable property for the balance 


claimed in the suit as a condition precedent to his 
being permitted to defend the suit.” 


The present revision petition is against 
this order. 

The Subordinate Judge has not addressed 
himself to the question whether the defen- 
dant’s affidavit discloses a bona fide 
defence. In Periya Miyana Marakayar v. 
Subramania Aiyar (1) it was held by 


(1) 46 M L J 255: 78 Ind. Oas. 505; 19 L W 342; 
(1924) M W N 240; A I R 1924 Mad, 612, 
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there is a triable issue in the case, the 
Court ought to grant leave to defend 
without requiring the defendant either to 
pay the amount claimed or to 
security therefor. The same rule has been 
laid down in Parambatha Kandi Olayatt 
Kunchu v: Ussan Kasim Sait (2). The 
Subordinate Judge seems to assume that 
In every case he ought to demand security. 
Anyhow his order does not show that he 
applied his mind to the matter and con- 
sidered the question whether. in the par- 
ticular case there is a triable issue; In 
these circumstances as the amount involved 
in the suit is a very heavy amount and 
as the result of the lower Court’s order 
may be substantial injustice, I am of 
Opinion that a material irregularity has 
been committed by the trial Court. On 
looking at the defence I find that it raises 
a triable issue and apparently a good 
defence if made out. The defendant relies 
I think that 
he ought to be given an opportunity to have 
his case tried but at the same time, I do 
not desire that the plaintif should suffer 
for any concession shown to the defend- 


ant. 
. I would modify the order of the Court 


~“ below as follows:—“The defendant should 


deposit into Court the amount admitted 
in his written statement and also Rs. 60 
towards the possible costs of the plaintiff 
within six weeks from the receipt of this 
order by the Court below. Thecosts of 
this Revision Petition will abide the result. 
A. ai Order accordingly. 


(2) 119 Ind. Oas. €4; A I R 1929 Mad. 841; Ind. Rul. 
(1929) Mad. 896, 
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- _— BOMBAY HIGH COURT 
Second Civil Appeal No. 101 of 1931 
; November 22, 1934 
_ BROOMFIELD, J. a a | 
KONDAJI BAGAJI DEOKAR-—.~. 


Deranpant No, 3—APPELLANT: ~ 


a i VETSUS 2 
DAGADU GAJABA DEOKAR anp 
SNOTHER— PLAINTIFFS RESPONDENTS 
. Hindu Law—Alienation—Minor—Sale by guardian 
—Nature of proof required òf alienee — Limitation 
Act (IX of 1908), ss 7, 14, Sch. I, Art. 44—Sale by 
mother as guardian— Suit. to set aside sale—Cause of 
action, when arises for minor — Limitation against 


- eldest son—Bar, if operates against younger sons— 


Order under O. XXIII, r. 1, Civil - Procedure Code 
(Act V of 1908)—Fresh suit by plainte{f—S. 14, Limi- 
tation Act,if applies, = - a ge 


s * KONDAII v. baaanu (BOM) 
. Schwabe, Chief Justice and myself that if 


furnish 


a 
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"* Where the guardian's sale of property is challenged 


by the minors, it is incumbent on the alienee to satisfy- 
the Court that there was some pressure on the estate 
which made it necessary that this property should 
be sold, or thatat any rate, he made reasonable in- 
quiries and satisfied himself that this was ‘so: 
Krishen Das v. Nathu Ram (1), relied ‘on, Bog 

A suit to set aside a sale ofa family property with. 
out necessity by a Hindu mother acting as natural 
guardian of her sons. is barred under s.7 and Art. 44; 
Limitation Act, if instituted after three years of the 
eldest son’s attaining ‘majority. Where the eldest of 
the sons is capable of giving a discharge within the 
meaning of s. 7, when the bar of limitation operates 
against him, it will so operate against his younger 
brother also. : “at 
_ Where plaintiffs are permitted to withdraw their 
suit and bring afresh suit, in such fresh suit they 
must be bound by the law of limitation in the same 
manner as if the first suit had not been instituted’. 
That is to say s. 14, Limitation Act, cannot apply: 
Varojlalv, Shomeshwar (2), relied on. ` 


8. C. A. from a decision of the First 
Class Sub-Judge; Ahmednagar, in Appeal 
No. 161 of 1929. 


Mr. J. G. Rele, for the Appellant. 
Mr. P. V. Kane, for the Respondents. , 


Judgment.—This appeal arises from a, 
suit brought by respondents Nos. 1 and 2; 
who are brothers and: members of a Hindu 
joint family, to set aside the alienation of. 
family property made during their minority, 
by. their mother as their guardian. The 
trial Court found that there was legal 
necessity for the sale in part. It overruled: 
an objection on the ground of limitation 
and set aside the sale on terms, that iš 
to say, the plaintiffs were directed to pay. 
a certain sum of money into Court. On 
appeal], the District Judge confirmed. the 


lower Court’s decree, though he decided 


the point of limitation in favour of the. 
plaintiffs on different grounds from thosé 
which appealed to the trial Oourt. “The 
present second appeal is brought by dẹ: 
fendant No. 3in the suit whois a trans; 


- feree from the original alienee. ; 


' The learned Advocate -who ‘appears for, 
him has contended in the first place, that 
the lower Courts were wrong in: setting 
aside the sale and that they ought to haye. 
held that the sale was justified fully. by 
legal necessity. As to this part of the, 
case, 1 think it is not necessary to say; 
much. It appears to me that the lower 
Courts have really approached this matter 
from the wrong point of vew. They haye. 
busied themselves with the question whe; 
ther there were debts legally payable by 
the plaintiffs, -and if so, how much they. 
amounted to. The’ real question of course, 
is whether the, sale, itself, was necessary, 
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-As pointed out in Krishen Dasv. Nathu Ram 
(1), it was incumbent on the alienee to 
satisfy the Court that there was some pres- 
sure on the estate which made it necessary 
that this property should be sold or that 
at any rate he made reasonable inquiries 
and satisfied himself that this was so. 
‘There is no evidence of anything of the 
Kind. In fact the findings of fact of the 
Court of first appeal at p. 4 of the print 
„are directly against the appellant on that 
point. Ithas been held that no bona fide 
‘inquiry had been made at all and also that 
the conditions laid down by the Privy 
Council as necessary to support an aliena- 
-tion are not “fulfilled in the present case. 
‘On this point, therefore the, decision of the 
lower Oourts is right. 
' Then there isthe question of limitation 
which is much more difficult- The case 
„of the two brothers have to be considered 
separately. Plaintiff No. 1, the elder bro- 
ther, is found to have come of age in about 
‘January 1921: The article of limitation 
applicable is Art. 44 under which the suit 
had to be brought within three years of his 
attaining majority. Prima facie then 
plaintiff No.1 was bound to bring a suit 
before January: 1924, The present suit 
„was filed on March 9, 1927. Baton Jan- 
_ uary 1923, a suit No. 25 of that year. was 
actually brought by plaintiff No. 1 for 
himself and asthe guardian of his minor 
. brother. It was for the same relief, viz., 
. to get aside the sale-deed, and there was 


also a prayer for redeeming previous mort- | 


gages. The suit was dismissed in the 
_ District Court as it was held that 
-it was not maintainable as fram- 
ed. It was a suit under the Dekkhan 
Agriculturists’ Relief Act and under that 
Acta prayer for redemption could not be 
_ joined with a prayer for setting aside an 
alienation. That decision was upheld in 
` second appeal by this Court on June 23, 
, 1926. But this Court gave parmission for 


` the’ suit to be withdrawn and a fresh suit : 


‘filed by the plaintiff “if so advised.” As 
I have stated, the present suit was filed 
thereafter on March 9 1927. The time 

` taken over suit No, 25 of 1923 was three 

` years five months, and one day. Adding 
that to the three years allowed by Art. 44, 

; assuming that it can be added, the time 
‘available to plaintiff No. 1 would be six 
-years, five months and one day and the 


(1) 49 A 149; 100 Ind. Oas, 130; A I R 1997 PO. 
87; 54I A 79; 25 A L J80; (1927) M W N 89; 38 


MLT48;4OWN 184; 8 P L T 910; 310 WN - 


462; 29 Bom, L R 825; 45 O L J 386; 52 ML J 720 


(P 0) 
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resent suit would be in time. The ques- 
tion is, however, whether the time taken 
over this other suit can be excluded under 
s. 14, Limitation Act. The First Class 
Subordinate Judge who decided the first 
appeal held that it could, but, in my 
Opinion, that decision cannot be maintain- 
ed. The order of this Court permitting the 
plaintiffs to withdraw the suit with liberty 
to bring afresh suit must bs taken to have 
been an order made under O. XXII, r.], 
Civil Procedure Code, and indeed that rule 
was expressly referred to in the judgment. 
That being so, however, O. XXIII, r. 2, 
shows that in the fresh suit which the plain- 
tiffs. proceeded to institute, they must- be 
bound by the law of limitation in the same 
manner as ifthe first suit had not been insti- 
tuted. That is to say s. 14, Limitation Act, 
cannot apply. There is an authority of this 


‘Court directly in point Varajlal v. Shome- 


shwar (2). Iù appears from the judgment 
of Hs Goan in Gulabsing Ukhaji v. Keshav 
Sadu, Second Appeal No. 700 of 1925 qé- 
cided on June’ 23, 1926 by Marten, C.J. 
and Percival, J, that the learned Judges who 


‘decided it ‘were under the impression that 
‘gs. 14 would apply, bul, as they say, the 
“matter was not argued before. them, and 
‘in the view of the very clear language of 
7O. XXXII, r, 2, there 


can be“ no ‘doubt, 
in my opinion, that plaintiff No. I is not 


“entitled to the benetit of s. 14, and that 


so far as he is concerned, the suit must be 
barred. 

Then we come to the case of the younger 
brother. He did not come of age until 


“December 11, 1926. So far ashe is con- 


cerned, the suit was within three years of 


-his attaining majority. But there iss. 7, 


Limitation Act, which provides that where 
one of several persons jointly ` entitled 
to institute a suit is under any dis« 
ability and a discharge can be given 
without the concurrence of such peraon, 
time will run against them all. If there- 
fore plaintiff No. 1 as the elder brother 
was capable of giving a discharge within 
the meaning of this section then the fact that 
the bar of limitation operates against him 
will mean that it must operate against- his 
younger brother also. Tne learned Advos- 
ate for the respondents has contended that 
this section does not apply. He admits 


that there is an authority of „this 
High Court, Bapu v. . Bala (3), which 
is directly against him, The facts 


. 7 Bom LRI. 
E 458 ie 59 Ind, Oas. 759; AIR 1921 Bon 289; 
-22 Bom, LR 1383, © v. o; 3 l 
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were almost precisely similar. A Hindu 
mother acting as natural guardian of her 
sons had sold family property wilhout neces- 
sity. It was held that a suit toset aside the 
Bale was barred by limitation under s. 7 
and Art. 44, three years after the eldest 
of her sons attained majority. There are 
also numercus other decisions of this High 
Court on the same point to which I was 
referred but which it is not necessary to 
cite, Mr. Kane's contention is that this 
current of authority in Bombay and in 
particular the decision in Bapu v. Bala (3), 
should be regarded as no longer having 
any validity by reason of a decision of the 
Privy Council in- Jawahir Singh v. Udai 
Parkash (4). Actually the judgment of 
their Lordships in that case merely says 
that on the question of limitation they 
concurred with the High Court of Allaha- 
bad. Butit appears from the report that 
the High Court of Allahahad had relied 


on a previous decision of their own in > 


Ganga Dayal v. Mani Ram (5), and had 
differed from the view taken by the Madras 
High Court in Vigneswara v. Bapayya (6) 
and Doraisami Serumadan v. Nandi Sami 
Saluvan (7). Now in Bapuv, Bala (3). Mr. 
Justice Fawcett relied upon Doraisami Seru- 
„madan v, Nandi Sami Saluvan(7), and dis- 
approved of Ganga Dayal v. Mani Ram (5), 
Therefore Mr. Kane urges the Privy Coun- 
cil having approved of a decision of the 
Allahabad High Court which followed 
Ganga Dayal v. Mani Ram (5) it should be 
taken that the authority of the Madras 
cases and those of this High Court rely- 
ing on the Madras cases has been shaken 
and is nolonger binding. It is necessary 
however, to see what the Court held in 
Ganga Dayal v. Mani Ram (5), and it 
appears from the observations in the 
judgment at p. 160* that the capacity of 
the manager of a joint Hindu family to 
give a discharge was not really before the 
Court. The learned Judges say: 

“It is further argued in the present case that the 
plaintif No, 1 must be deemed to be the managing 
member of the family who would have a right to 
give a discharge, The powers of the manager of 
a Hindu family are undoubtedly very extensive 


but there is nothing in the present cage to show 
that plaintifi No. 1 ever acted as the manager, In 


(4)48 A152; 93 Ind. Cas 216; AIR 1926P O16: 
531A 36; 24 A’ L3 97; (1026) M W N 197; 50M L J 

65; 430 L J 374; 300 i. 
Bom. L R 851(P O). f eo ree 

(5) 31 A 15: 1 Ind, Cas, 824, 

(6) 16 M 438; 3 M ËJ 216, 

(7)38 M 118; 21 Ind. Oas. 410; AI 5 
“120i; 85 ML 105,14 ML Tai, | Ne Mad. 
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the present case all that he did was to remain quite 
inactive without taking any step to recover possessio™ 
of the property or to set aside the transaction which 
was completely against the interest of himself and 
his minor brother.” 

Those observations do not apply here, 
and, according to the view which has 
always been taken by this High Court, 
plaintiff No. 1 here, when he attained 
majority, must be regarded as legally the 
managing member of the family. I may 
mention that the High Court of Madras 
in a recent case Kola Surayya v. Kola 
Subbamma (8), has considered the Privy 
Council case of Jawahir Singh v. Udat 
Parkash (4), and in spite of it has confirmed 
Doraisami Serumadan v. Nondi Sami 
Saluvan (7). Their Lordhips say (p. 678*). 

“Mr. Raghava Rao, who appears for the appellants, 
contends that the authority of Doraisami Serumadan 
v, Nondi Sami Saluvan (7), is considerably shaken 
by the decision of the Privy Council in Jawahir 
Singh v. Udai Parkash (4). In that case, their 
Lordships did not deal specifically with the case in 
Doraisami Serumadan v. Nondi Sami Saluvan (7). 


‘They simply say that they agree with the High 


Court of Allahabad as regards the question of 
limitation, but unfortunately the judgment of the 
Allahabad High Court is not before us and we do 
not know on what grounds the learned Judges who 
decided that case distinguished that case form the 
cave in Doraisami Serumadan v, Nondi Sami Saluvan 
i I agree with the view taken in this case 
that under the circumstances itis not pos- 
sible to hold that Doraisami Serumanan 
v. Nondi Sami Saluvan (7), has been over- 
ruled or that ihe authority of Bapu v. Bala 
(3), and the other Bombay cases is no 
longer binding. On this point of limita- 
tion therefore that the suit in the case 
of plaintiff No, 2, must be barred, if it is 
barred in the case of plaintiff No. 1, I 
agree with the Court of first appeal. 
The result therefore is that I must 
hold that the present suit was: barred 
by limitation, as against both the 
plaintiffs, and I must set aside the decrees 
of the lower Oourts and direct that the 
suit be dismissed. As regards costs, the 
appellant must have his costs in this Court, 
but as itis a case of obvious hardship and 
the appellant has succeeded on a somewhat 
technical ground, not on the merits, I 
direct that the parties pay their own costs 
in both the lower Courts. 
N Decree set aside. 


(53M L J 677; 106 Ind. Cas, 863; A I R 1928 
Mad. 42; (1927) M W N 911. 
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NAGPUR JUDICIAL GOMMISSIONER’S 
COURT 
Criminal Appeal No: 11 of 1935 
March 18, 1935 
GRILLE, J.C. 
G. 8, RAMSHESHAN— APPELLANT 


Versus 
EMPEROR— RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 231, 
235, 236, 222— Distinct charges of falsification of 
accounts—Whether can be tried together with charge 
of embezzlement comprising items to which falsi- 
fications relate—Acts of embezzlement and steps 
taken to conceal it—Whether make all acts part of 
same transaction—S. 235, when applies. 

Anumber of distinct charges of falsification of 
accounts cannot be tried together with the charge of 
embezzlement comprising the items to which the 
falsifications relate, at one trial. One item of falsi- 
fication or one serios of items concerned with one 
item of embezzlement alone might be tried, but no 
more. Michael John v. Emperor (11), dissented from, 

[Caselaw considered.] 

The trial of three charges of embezzlement and 
of corresponding charges of falsification of accounts 
together is illegal. 

“Where ‘there were many individual acts- of 
embezzlement and the acts of falsification which 
might be traceable directly to each item of embezzle- 
ment were made with the purpose of concealing that 
particular act, it cannot beheld that each particular 
couple of acts, namely a specific item of embezzle- 
ment and a specific item (or items) of falsification to 
conceal that particular embezzlement can be con- 
sidered part of the same transaction along with other 
items. Iach act of embezzlement and the steps 
taken to conceal it form ono transaction, and the 
fact that the offence was repeated on several 
occasions in pursuance of astudied policy of fraud 
cannot make all the acts parts of the same transaction, 
The fact that under s.222 ofthe Criminal Procedure 
Oode all the items of embezzlement may be included 
in a lump sum, does not make the individual acts or 
individual series of falsification with reference to 
one item of embezzlement part of the same 
transaction. Raman Behari Das v. Emperor (4), 
distinguished Emperor v, Manant Mehta 13), commen- 
ted upon. 

The question of the applicability of s. 235 arises 
only where separate offences, that is, offences of a 
different nature, may form part of thesame transaction 
and not where the questionof different offences of 
the same nature is under consideration. 

Ori. A. tried by the Magistrate, First 
Class, Nagpur, (with s. 30 powers). 

Mr. T. J, Kedar, for the Appellant. 

Mr. V. Bose, for the Crown, 

Order.—The appellant and his co- 
accused Surya Narain were convicted of 
criminal breach of trust as servants under 
s. 408 and of falsification of accounts 
under s.477-A of the Indian Penal Code. 
No appeal has been preferred by Surya 
Narayan, and the present appeal is by 
Ramsheshan alone. He has been sen- 
tenced to 2} years’ rigorous imprisonment 
and a fine of Rs. 2,000 or in default to 
further imprisonment for six months under 


B. 405, and further sentenced to -two 
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-ears’ rigorous imprisonment for the 
FA ma g. 477-A. of the Indian Penal 
Code. It was direcion that the sentences 
onsecutively. 
gore ne ease against the epee 
was that he was in charge of the branch o 
the Tata Iron and Steel Company, ee 
at Nagpur. The Company has a stock- 
yard in Nagpur, and the appellant i 
alleged to have sold property ae e 
stock-yard to certain dealers in har hadi 
in Nagpur at rates lower than tne 
authorised by the Company, and to | ave 
concealed these transactions by a 
to make the proper corrections and ise 
ductions in the stock returns and in the 
monthly statements of sale which 2a 
his duty to supply to the companys nea 


ffice. 

: A plea was taken in the appeal that the 
trial was bad for misjoinder of charges, 
ani on a fall consideration, I consider 
that the plea is valid and musi be ap 
held. The charge against the accuse 


amsheshan ran as follows :— __ 
Bie Alay Hosein Rizvi, Magistrate, _ First oe 
with powers under s. 30 of the Criminal Proce ad 
Oode, hereby a you Q. 8. Ramsheshan, son o 
Pattar as follows ; eee i 
Saarai Charge, That you, within & peo A 
twelve months, i. e. between November 14, 1932, an 
October 2i, 1931, being a servant in the onp oy- 
ment ofthe Tata Iron and Steel Company, Ltd., 
and in such capacity entrusted with E 
over certain property, to wit, an aggrega re 
of Rs, 16,570-8-0 paid to you on behalf o a 
said Company, on account of the Hardwares par 
chased by (i) the Firm of Mohammedbhat ' aei i 
(2) Martand Parashram Jog, (3) Panna ai Ay 
dhandass, and (4) Laxmichand Matadin me in > 
said period, committed . criminal ican ot trus 
with respect to the said property, an ha st 
committed an offence punishable under 8. D; 2 
Indian Penal Code, and withia my cognizanns, end 
I hereby direct that you be tried on the sai 
een charge. That on December 9, ea at 
Nagpur being an officer and servant of ne AN 
Iron and Steel Company, Ltd., wilfully an Mitt 
itent to defraud, falsified certain Seer to Tit, 
monthly statements of the stock in han E A 
(Ezs, P-47, 59, which belonged to pe eey a lat i 
Iron and Steel Company, Ltd. a andee 
s,477-å of the Indian Penal Oode, and within 
my cognizance, 
T And l hereby direct 
said charge.” 


‘fir int taken, namely that the 
ann of the offence of ae 
i reach of trust refers to four 
ete items and is therefore in con- 
travention of s. 234 of the Criminal 
Procedure Code, which lays down that no 
more than three offences of the same 
kind committed within 12 months may be 


that you be tried on the 
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tried “atone < trial; Gan be disposed of at 
once, The frame of the charge make it 
‘clear that it is frame in accordance with 
the provisions of. 8. 222, ofthe Code of 
:Criminal Procedure, and the “four items” 
“do not refer to specific instances of em- 
:bezzlement by giving sums and dates, 
‘Dut refer rather to four actual firms’ with 
‘whom transactions were undertaken and 
‘the proceeds of which transactions are 
said to'have been embezzled, and- may 
cover Many individual items. The charge 
‘is self-contained under s. 222 of the Cri- 
minal Procedure Code, and even if the 
‘details had been given with such precision 
‘as tò -give an appearance of separate 
‘eharges,: the frame..would be favourable 
lto-the accused as giving him a better 
opportunity of meeting the accusation 
‘than a frame under s. 222 of the: Criminal 
‘Procedure Code requires. Section 234 of 
‘the: Code can have no application to 
‘this part of the charge standing alone: 
Emperor v, Gulzari Lal (1) and Samiruddin 
Sarkar v, Nibaran Chandra Ghose (2) r 
' The real point for-consideration is, the 
‘contention that the charge of falsification 
has reference ‘to tore than three acts of 
‘falsification - and . that consequently the 
‘charges of falsification cannot he tried with 
‘the charge of criminal breach ‘of trust. 
~ “This particular charge is not framed with 
-aby’ precision, and a reference to Exs. P-47 
‘and P-59 mentioned therein shows that 
‘the charge relates to the falsification of 
-22 documents, namely 11 stock statements 
‘from the month of November 1932 to 
‘September 1933 inclusive and 11 sale 
-Blatements ‘for a similar period. It has 
inot, been stated in respect of which 
‘particular entries. in these statements the 
falsification is said to have occurred, and 
„tke frame of this charge appears to be 
nothing- more than a general charge of 
falsification without any reference to any 
‘specific items of embezzlement. It is pro- 
‘bable that this procedure; has been 
.dictated by the remarks of Fawcett, J., 
‘in Emperor v. Manant Metha (3), where 
„after pointing out that the trial of three 
čharges' of embezzlemert with three 
charges of falsification of accounts, al- 
‘though related to each other, is illegal, 
‘the learned Judge proceeded. i 
~ “If the Magistrate had been aware of the danger 


and exercised a little more care, he might, I think, 
at any rate, according to the view adopted in 


: (1) 24 A 254; A WON 1902, 44, 

- (2) 31 O 928, 

1, „(849 B 8£2 at p, 900; 92 Ind. Cas. 689: 27 Bom L R 
1343; AIR 1926 Bom 110; 27 Gr, J 308. - 
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Raman Behari Das `v. Emperor (4), have legally 
framed this charge so a8 to comprise only one offence 
of criminal breach of trust for the. aggregate amount 
alleged to have been embezzled and one other 
offence for the entire falsification of the accounts in 
regard to that embezzlement." 

With. the greatest respect, as: I` shall 
show later, I consider that this view, which 
has beententatively suggested by the 
earned Judge, cannot be sustained. ` The 
High Courts of Calcutta, Bombay, Alléh- 
abad, Madras and the Ghief Court of Lug- 
Row are unanimons that the trial of three 
‘charges of embezzlement and of corres- 
ponding charges of falsification of accounts 
together is illegal Queen-Empress v. Mati 
Lal Lahiri (5),-Raman Behari Das v. 
. Emperor ‘45, Emperor.v. Manant Mehta (3) 
and Emperor v. Salimullah Khan (6) 
‘although in this case the charge was ‘in 
‘respect of five items under s. 477-A of the 
Indian Penal Code alone), Emperor v. 
‘Sheo Saran Lal (7), Emperor v.. Shuja-ud- 
Din Ahmed (8). Kasi Viswanathan v. 
Emperor (9) and Dubri Misir v. King-Em- 
-peror (10). The latter case affords a Close 
parallel to the present, in that the charge 
“was framed under two heads in general 
‘terms as in the case before me. The 
only Court which has taken , the contyary 
view, ‘so far as I am aware,is the High 


Court of-Patna ‘in Michael John y. 
Emperor (11) where reliance is placed on 
.a previous case in the same Court 


-Gajadhar.Lal v. Emperor (12). A. 
Itis contended by the learned Govern- 
ment Advocate that the view taken in 


Michael John v. Emperor (11), al 
though opposed to the view in other 
High Courts, is the correct view and 


that since the offence’ of criminal] breach 
:of trastis, by virtue of s. 222 of theCode 
of Criminal Procedure, one offence, what- 
ever thenumber of items constituting the 
‘offence may be, the falsification of accounts 
in respect of the total sum covered by the 


` 
(4) 41 O 722; 22 Ind. Cas. 729; 15 Or L J 153; 1b 0 
W N 1152 : s 


5) 26 C 560. 
oF 32 A 57; 4Ind. Cas. 80R;6ALJI977; 1k Cr LJ 


(7) 32 A219; 5 Ind. Cas. 896; 7 ALJ £25; 11 Cr 
L J 285 


(8) 44 A 540; 66 Ind. Cas. 322;20A L J 320; 23 Or 
LJ 258; A I R 1922 All 214. = 

(9) 30 M 828; 17 M L J 141, 2 M-L T 177; 5 Cr. LJ 
$i) 


(10) 6 Luck 44); 130 Ind. Cas. 350;-A IR 1931 
Oudh 86; 32 Cr me J da Sr N 92; Ind. Rul, 
1931) Oudh 158; (1931) Or Cas 214. j 
i an 10 Pat. 463; 133 Ind. Cas. 450; 12 P L T 699; 
A I R1931 Pat 349; 32 Or L J 1026; Ind. Rul, (193 
Pat 370; (1931) Cr. Oas. 797. . 

` . (12) 60 Ind. Cas. 422; 22 Or L J 220, 
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Single charge under s. -222 of the Code is. 
équally one offence and that consequently as- 
the embezzlement and the falsification are 
part of the same transaction, the two charges - 
may be tried together by virtue of s. 235 41). 
of the Criminal Procedure Code. oe 

_ The underlying ‘principle.in the cases 
of the majority of the High Courts, which. 
Thavecited, isthat although one parti-’ 
cular item embezzled and the falsification - 
of accounts relating to that particular” 
item may be considered to be one trans-. 
action for the purposes of s. 235 (1) of 
ihe Criminal Procedure Code, any other 
item of embezzlement, or more cogently’ 
in view ofthe provisions of s. 222 .of the 
Code, the particular falsification with res-. 
pect to another item of embezzlement is 
nct part of the same transaction along 
with the former one and that as stated. 
by Heaton, J., in Emperor v. Ramnarayan 
Amarchand (13), the term “same transac- 
tion” cannot be used to cover a whole series 
of ‘acts in’ pursuance of a conspiracy or by 
an individual in carrying out a studied 
policy of fraud. What constitutes the 
game transaction is matter which must be , 
left for determination in each individual 
case. In Michael John v. Emperor 
(11). the learned Chief Justice stated: 

> «The point raised on behalf of the petitioner 
is, as I understand it, argued thus:— 

“It ig said that although each of the items of © 
the falsification charges can be linked up in one 
transaction with one or other of the items of the 
embezzlement charges so asto form one trans- 
action, the separate series of falsification charges 
cannot be united togetherto form one transaction 
and, therefore, that the trial did not comply with 
the provisions of s. 235 but, in my opinion, 
that view ig not well-founded. It seeme to have 
been based upon a decision of the Oalcutta 
High Oourt in thecase of Raman Behari Das v. 
Emperor (4) but in that case the effect of a, 235 
of the Codeof Oriminal Procedure does not seem 
to have been taken into account at all by the 
Court.” ° 

` With the greatest respect J consider that 
the question of the applicability of 
s. 235, arises only where separate offences, 
that is offences of a different nature, may 
form part ofthe same transaction and 
not where the question of a different 
offencesof the same nature is under con- 
sideration. In Gajadhar Lal v. Emperor.. 
(12) the ruling which was followed in 
Michael John v. Emperor (11) the case in 
Raman Behari Das v. Emperor (4) end 
Kasi. Viswanathan v. Emperor (8) were 
sought tobe distinguished on the ground 


that the facts under consideration were . 


(13) 21 Bom L R 


732; 52 Ind. Cas. 481; 20 Cr. L J 
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quite different, and Mullick, J., -statéd:= 


“There was a community of object and design’ 


between the two sets of acts andit is clear 
thatthe petitioner made the three false ontries 
in order to assist and conceal his fraud in the. 


matter ofthe embezzlement. Wach of the threes, 
false entries was intimately connected with the 
act of criminal breach of trust and there -was, 
in my opinion, no misjoinder.” `` ; 

and f 

“Here there was a chargeof criminal breach 
of trust committed in the year 1926 in respect of: 
a lump sum. By reason of the provisions of ss. 234, 
235 it was competent to the Court to try with, this. 
charge three charges for an offence under s. 477-A, 
Indian Penal Code, ifcommitted within the period 
of one year and forming part of the same brans- 
action as the offence under s. 408,” 


-A perusal -of Raman Behari . Das’ v. 
Emperor (4) and Kasi Viswanathan v. Er- 
peror (9) will show that the difference lay 
not in the nature of the facts of-the . case 
but in the fact that the frame of the charge 
followed s. 234 rather than s. 2.2 of the 
Code of Criminal Procedure as in Gajadhar 
Lalv. Emperor (12). Be gd Á 


In the case I am now considering there 
were many individual acts of embezzle- 
ment and no doubt, although it has not 
been specified in the charge, the acts of 
falsification which may be traceable direct- 
ly toeach item of embezzlement were- 
made wiih the purpose of concealing 
that particular act. Iam unable tohold that 
each particular couple of acts, namely a 
specific item of embezzlement: and a 
specific item (or items) of falsification to 
conceal that particular embezzlement can 
be considered part ofthe same transac- 
tion alongwith other items. Each act of 
embezzlement and the steps taken to con- 
ceal it form one transaction, and the fact 
that the offence was repeated on several 
occasions in pursuance of a studied policy 
of fraud cannot make all the acts part of 
the same transaction. It is admitted that 
the allegations against the accused are in 
respect of several firms, and transactions with 
different items must necessarily be separate 
transactions. The fact that unders. 222 of 
the Criminal Procedure Code all the items of 
embezzlement may be included in a lump- 
sum, does not make the individual acts or 


-individual series of falsification with refer- 


ence to one item of embezzlement part of 
the same transaction. Neither with great 
I consider that the remarks of 
the learned Judges in Raman Behari Das 
v. Emperor (4), to which reference has been 
made by Fawcett, J., in Emperor v. Manant 
this proposition. . These 
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remarks clearly. relate to a series of transac- 
tions to cover a particular item of defalca- 
tion, and are as follows:— 

“It is true that it was not necessary for the learned 
Judge to have drawn up three charges under s. 409, 
inasmuch as, by reason of s. 222, one charge would 
have been sufficient. In the same way it is perhaps 
doubtful whether it is necessary to draw up three 
charges under s. 477-A. A series of alterations in 
accounts made tocover a defalcation might all be 
charged in one charge under the provisions of s, 477- 
A, and there are nct three distinct offences committed 
by an accused person merely by reason of the fact 
that he makes more than one false entry to cover 
one defalcation. But the false entries in that case 
can only relate to one defalcation. It is impossible 
to take a series of false entries referring to three 
different defalcations in the same trial although it 
might be possible totry three defalcations in one 
charge, or to try a whole series of falsified accounts in 
one charge.” 


The remarks of Fawcett, J., which I have 
quoted earlier in this judgment, appear to 
me with the greatest respect, therefore, to 
be based on misapprehension of the view 
oo jn Raman Behari Das v. Emperor 
It has been contended by the learned 
Standing Counsel on behalf of the Crown 
that it has been held by the High Court 
of Bombay in In re Bal Gangadhar Tilak 
(14) that s. 234 and s. 235 of the Oriminal 
Procedure Code, which form part of the 
exceptions to s. 233, are not mutually 
exclusive and that consequently by virtue 
of s. 235 (1) a person may be charged with 
more than three offences and tried at one 
trial for every such offence. In the first 
place, this argument pre-supposes that the 
series of acts, with which the appellant 
before me has been charged, are so 
related together as to form the same 
transaction, and I have already expressed 
my opinion that they cannot be considered 
to be so connected. In the next place, 
in considering the question of the mutual 
exclusiveneses or otherwise of s. 234 and 
s. 235 the learned Judges of the Bombay 
High Court did not have under consideration 
the question whether s. 235 (1) and s. 234 
were mutually exclusive or not, but on 
the facts of the case before them the 
discussicn was confined to the question of 
the mutual exclusiveness of s. 234 and 
8. 235 (2) or s. 236. A perusal of the case 
will make this evident. Bal Gangadhar 
Tilak was tried on three charges in respect 
of two erticles; on one article under s, 124- 
A- and onthe other article under ss. 124- 
A and 158-A. Section 235 (1) was con- 
sidered only for the purpose of answering 
the question whether the articles formed 


(14) 33 B 221 at p. 237 to 239; 2 Jnd. Cas, 277; 1 
En LESI? 90r Ld 26;4MLT45, ve 
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part of the same transaction and it was 
held that they did. On the question of the 
construction to be placed on s. 234 and 
s. 235 of the Criminal Procedure Code, it was 


stated:— 

“If the exceptions are mutually exclusive, the 
provisions of sa, 236 or 237 could never be invoked 
to present a miscarriage of justice arising froma 
failure to make good all the details of a charge 
joined with two other charges under s. 234. 
For example, if A were charged with three thefts 
in buildings within the year and the evidence 
established that in one case the theft was committed 
on the proof and not in the building the accused 
could not be convicted of simple theft under the 
powers conferred by s. 237 because the applicability 
of s, 236 would be negatived by the mere fact of the 
joint trial {under s. 234, We find it difficult to 
believe that the legislature intended that a joint 
trial of three offences under s,234 should prevent 
the prosecution from establishing at the same trial 
the minor or alternative degrees of criminality 
involved in the acts complained of. For these 
reasons we think that the exceptions are not 
necessarily exclusive; and that ss, 235 (2) and 236 
may be resorted to in framing additional charges 
where the trial is of three offences of the same kind 
committed within the year.” i 

It appears to me that the question of the 
mutual exclusiveness of ss. 234 and 235 (1) 
was deliberately omitted -and the reason 
seems to be this. Section 236 runs: 

“Tf a single act or series of acts is of such a 
nature that itis doubtful which of several offences 
the facts which can be proved will constitute, the 
accused may be charged with having committed 
all or any of such offences, and any number of 
such charges may be tried at once; or hemay be 
charged in the alternative with having committed 
some one of the said offences.” 

Section 235 (2) relates to an offence 
falling within two definitions, and sub-s. 
(3) thereof to acts constituting one offence, 
but constituting when combined adifferent 
offence. Section 236 and these sub-sections - 
of s. 235, therefore, refer to one offence, 
although it may be difficult to determine 
what the actual offence is. By denying 
the mutual exclusiveness of s. 234 with 
these sub-sections of s. 235 and s. 236 the 
actual number of offences with which the 
accused may be charged isnot increased, 
but the first sub-section of s. 235 relates to 
two distinct offences committed in the 
course of the same transaction, and if the 
same criterion was adopted as in the case 
of s. 235 (2) and s. 236, the result might 


bean increasein the number of charges 


to be tried and the provisions of s. 233 
would be contravened. The point was taken 
and considered in Emperor v. Sheo Saran 
Lal (7) and it was there held that cl. (1) of 
s. 235 and s. 234 must be mutually ex- 
clusive. 


I hold, therefore, that a number o 
distinct charges of falsification. of accounts 
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cannot be tried together with the charge 
of embezzlement comprising -the items to 
which the falsifications, relate at one trial. 
One item of falsification’ or one series of 
items concerned with oné item of embezzle- 
ment alone might be tried, but no more, 
The decision in Michael John v., Emperor 
(11) is based in my respectful submission on 
the unfounded assumption that each item 
of falsification in respect of each several 
act of embezzlement is necessarily a part 
of the same transaction when all the acts 
of embezzlement are permitted by virtue 
of 8, 222 ofthe Oriminal Procedure Code to 
be included in one comprehensive charge. 
The conviction of the accused Ramsheshan 
is accordingly set aside and the case is 
remanded to -the Magistrate for re-trial 
according to law. From the manner in 
which the second part of the charge has 
been framed, it will probably be more 
convenient to try the case on the charge of 
criminal breach of trust alone, This does 


not preclude an attempt to prove the 
falsification of accounts as part of the 
evidence in respect of the charge of 


criminal breach of trust. The trial should 
proceed with all possible speed after re-fram- 
ing charges. 

N. Order accordingly 
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VENKATASUBBA Rao, J. 
MAJETI RAMACHENDRAYYA— 
DEFENDANT—PETITIONER 
versus 


MAMIDI BUOCHAYYA—Pratntirr— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XI, r. 20 
—Discovery and inspection — Suit by agent against 
principal—Suit on settled account—Defendants’ right 
to claim discovery and inspection of accounts—Dis- 
covery may precede particulars, 

Where in a suit by a commission agent on a pro-note 
said to have been executed by his principal on settle- 
ment of account the defendant asked for discovery and 
inspection of plaintiff's accounts : 

Held, that the right to discovery arose from the rela- 
tion of principal and agent and a settled account 
was no answer to that right. 

Held, further, that if two conditions are satisfied dis- 
novery may precede particulars : first, where the infor- 
mation required is necessarily within the opponent's 
knowledge ; secondly, the Court is satisfied that no un- 
fair attempt to fish out a case is made, If these con- 
ditions are satisfied, discovery may prevede particulars 
even where the object of the action is to re-open a 
setiled account, 

Where an order. for inspection is made, the Court 
may impose sufficient safeguards to ensure that the 
right is not abused, Whyte v. Anrens (1), Leitch 


MAJETI RAMACHENDRAYYA V. MAMIDI BUOHaYYA (MADR.) 


‘and 107 of 


599.. 


v. Abbott (2), Socks v. Speilman (3), Miller v, Harper . 

(4), Waynes Merthyr Co, v. Raddford & Co. (5) and 

Ramakrishniah v Satyanandan (6), referred to. : 
1998. 


C. R. P. under s, 115 of Act V of 
the Government of India 
Act, praying the High Court to revise 
the order of the Coart of the District 
Munsif of Rajahmundry, dated July 17, 
1934, and made in I. A. No. 601 of 
1934 in O. S. No. 25£ of 1933. 

Mr. M. S. Ramachandra Rao, 
Petitioner, 

Mr. K. Kameswara Rao, for the 
pondent. 

Judgment.—The question raised is as 
regards the right to discovery and in- 
spection. The plaintiff is the commission 
agent of the defendant and sues himon 
a promissory note said to have been 
executed in pursuance of a settlement 
of account. The 


for the 
Res- 


dealing consisted in 
the defendant sending the plaintiff 
timber for sale on commission and 


monies being advanced by the plaintiff 
to the defendant. The defendant pleads 
that the plaintiff, while professing to sell the 
timber to third parties, sold it on vari- 
ous occasions to himself and that owing 
to such and other acts of fraud on his 
part, he, the defendant, is not bound by 
the settlement. On a previous applica- 
tion by the defendant, inspection was 
ordered of the plaintiff's ledger and fair 
day-books. The discovery now sought 
relates to certain other books such as 
the plaintiff's rough day books and shop 
books. The question is whether the de- 
fendant’s request should be granted. 
There are at least three Haglish cases 
bearing directly on this point. In each 
of them there was a settled account and 
the question was raised by the principal 
as against hisagent. In Whyte v. Ahrens 
(1), Bacon, V. U. points out that the 
right to discovery arises from the rela- 
tion of principal and agent and that 
the settled account is no answer to that 
right. From his order for production of 
accounts the defendants appealed. 
Cotton, L. J. observes that according to 
the old practice in the Court of Chan- 
cery, production would have been ordered 
even in the absence of specific charges 
of fraud. Then comes the question, has 
the law been altered? Referring to 
O. XXXI, r. 20, of the Rules of the 
Supreme Court (corresponding to O. XI, 
r. 20, of the Civil Procedure Code) 
which says that if the right to the dis- 


(1y (1884) 26 Ch, D 717. 
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nation of any . issue, the Court may 
order that such issue be determined 
first and reserve to a later stage the 


question as to the discovery; the learned 
Lord Justice goes on to observe: “Is 
there a plea that should be settled first 
which bars the discovery ?” For deter- 
mining the very issue of the settled 
account, the production of the documents 
is essential and therefore that rule does not 
operate as a bar. There were two 
applications in that case, 
agent for particulars and -other by the 
principal for discovery ; the former appli- 
cation was ordered to stand over till 
the production of the books, 

In Leitch v. Abbott (2), Bowen, L. J. 
explains, as.did Bacon, V. C. in the 
previous case, that the plaintiff's right 
to discovery arises not out of the fraud 
put out of the relation of principa) and 
agent. He further points ‘out that the 
very fact that the principal is unable 
to plead except in general terms, is in 
many cases the most cogent reason why 
he should have discovery from the other 
party. Referring to O. XXXI, r. 20, 
he observes that the discovery is wanted 
for the determination of the very issue 
relating to the settled account, 
` In Sachs v. Speilman @), the statement 
of claim in an action by the principal 
against his. stock-brokers to open settled 
accounts, alleged fraud but the plain- 
tiff was unable to give particulars be- 
fore discovery. On an application by 
the defendants for particulars, North, J. 
observes that the particulars in question 
are all in the knowledge of the defen- 
dants and the plaintiff must have the 
opportunity of knowing what the facts 
are, in order to enable him to furnish 
particulars,. if necessary. 

In Millerv. Harper (4), the same rule 
was applied, although the action was not 
between a principal and his agent. The 
question generally arises in this form, 
namely, whether particulars should pre- 
cede discovery or discovery should 
precede particulars. In Waynes Merthyr 
Co. v. Radford &Co. (5), it was contend- 
ed that except in cases ‘where a fiduciary 
molalione big exists, particulare always 


wah (1866) 31 Oh. D 3143 55 L J Oh. 460; 54 L T 258; 
W R 506; 50 J P 
WOES 37 Oh. fags; 57 L JCh, 658; 36 WR 


f qes 38 Oh. D 110. 
N 6) £3896) 1Ch.D 29; 65 L J Oh.140; 73 LT 624; 
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precede discovery. This contention was 
repelled by’ Chitty, J. who held that 
although generally in actions where fraud 
is alleged against’ an agent, discovery 
precedes particulars, that procedure is not 
confined to cases of fiduciary relation- 
ship alone but is adopted wherever one 
party has means of knowledge not equal- 
ly accessible to the other party. 


If two conditions are satisfied, dis- 
covery may precede particulars first 
where the information required is 


necessarily within the opponent's know- 
ledge; secondly the Court is satisfied 
that no unfair attempt to fish outa 
case is being made. When these condi- 
tions are satisfied, discovery may precede 
particulars even where the object of the 
action is to re-open settled accounts. 
(Denniel’s Chancery Practice, 1914, 8th 
Edn., Vol. I, pages 329 and 569). 

In Ramakrishnah v. Satyanandan (6), 
Ourgenven, J. after citing some of the 
cases above referred to, ordered dis- 
covery in circumstances such as exist in 
the present case. 

For the plaintiff it is urged that the 
defendant should not under the pretence 
of inspection be allowed to probe 
through his books. The lower Court will, 
I have no doubt, impose sufficient safe- 
guards to ensure that the defendant does 
not abuse the right. 

I understand that there is a similar 
application since filed by the defendant, 
now pending before the lower Court. In 
view of -the Order I have here made, the 
defendant’s Counsel undertakes not to 
press that application. 

I need hardly add that the plaintiff 
will be entitled on his application to 
particulars, provided he makes it after the 
defendant ‘has had a reasonable opportunity 
to inspect; but that is a matter which 
must be left to the lower Court. 

In the result, the lower Court's order 
is set aside and the Civil Revision 
Petition is allowed but in the circum- 
E without costs. 

Petition allowed. 

@ 55 M 704; 137 Ind. Cas. €36; A I R 1929 Mad, 


284; (1932) M WN 493; 62 M L J 226; 35 LW 302; 
Ind Rul. (1932) Mad. 436, 
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7 CALCUTTA HIGH COURT 
Civil Appeal No. 726 of 1932 
January 38, 1935 
; R. C. Mitta, J. 
BEPIN CHANDRA MUKHOPADHYA— 
DgFENDANT—A PPELLANT 


versus 
. TARA PRASANNA CHAKRABARTY— 


PLAINTIFF AND OTHERS— RESPONDENTS. 

Landlord and tenant—Tenant having lower status— 
Tenant asserting to landlord's knowledge that he has 
higher status formore than 12 years— Higher status, if 
can be acquired—Bengal Tenancy Act (VIII of 18§5:, 
ss. 167,161 —Non-transferable holding, transfer of— 
Suit against recorded tenant — Maintainability—Rent 
sale—Stranger purchaser — Notice under 8, 167, when 
necessary, 


_A tenant having a lower status cannot by asserting. 


to his landlord's knowledge for more than 12 years 
that he has a higher status, acquire the higher status. 
Mohammaa Mumtaz Ali Khan v. Mohan Singh (1), 
Madhavrao Waman v. Raghunath Venkatesh (2) and 
Naina Pillai v. Rama Nathan (3), referred to. ` 
In spite ofatransfer a landlord is undoubtedly 
entitled to sue his recorded tenant of a non-transfer- 
able holding for rent, If at the rent sale a stranger 
purchased the holding his suit for possession would 
be in time if brought within 12 years of his pur- 
chase. It would not be necessary for him to 
give any notice under s, 167, Bengal Tenancy Act, to 
an unrecognized purchaser of a non-transferable 
holding as his interest is not an encumbrance within 
the meaning of s. 161 of the said Act, A cc-sharer 
landlord purchaser cannot be in a worse position. 


C. A. from the appellate decree of the 
Additional Sub-Judge, Bakarganj, dated 
October 1, 1931. 


“Messrs. Brojendranath Chatterjee and 
Satindrdnath Roy Chowdhury, for the Ap- 
pellants. 

Mr. Krishna Kamal Moitra, 
Respondents, 


for the 


Judgment.—This appeal is on behalf 
of defendant No. 2 in a suit for recovery 
of khas possession instituted by the 
plaintiffs who are admittedly cc-sharer land- 
lords. Defendant No. 1 was admittedly 
the tenant, holding a non-transferable 
occupancy holding. On March 24, 1915, he 
sold the holding to defendant No. 2 who 
went into possession after his purchase. 
Notwithstanding the sale to defendant No. 2 
by defendant No. 1 the plaintiff sued defen- 
dant No. 1 for the arreas of rent of the years 
1319 to 1322 (i. e.’ for rent due up to April 
13, 1916}, making their co-sharer landlords 
parties defendants. This suit was number- 
ed Rent Suit No. 2001 of 1916. To the 
said suit defendant No. 2 was not made 
a party defendant as the plaintiffs refuse 
to recognize him as a tenant. Defendant 
No. 1 appeared in the suit, pleaded that 
pe held a transferable holding and had 
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transferred the same to defendant No. 2: 
Thereafter he did not take any further’ 
part in the suit with the result that Rent. 
Suit No, 2001 of 1916 was decreed ex parte. 
Jt has been found, however, in this suit 
that the holding is a non-transferable one- 
and that finding has not been challenged 
and cannot be challenged now. ’ 
_ The plaintiffs put the decree passed in 
Rent Suit No. 2001 of 1916 in execution 
and purchased the same on March ‘15 

1919, at the auction sale and took symboli- 
cal possession on November 15, 1919. They 
brought this suit on March 19, 1929, that: 
is within 12 years of their auction pur- 
chase. The suit has been brought in their. 
character of auction-purchasers. In para. 6 
of the plaint they recite the purchase of 
the holding on March 15, 1919, at the rent. 
sale and make it the foundation of their 
suit. They recite the sale of defendant 
No. 1 to defendant No. 2 and characterise 
it as fraudulent and without consideration. 
They do not base their case on abandon- 
ment and claim sixteen annas right in 
the property in suit which they could not 
have done if their case had been based 
on abandonment. Defendant No. 2 filed 
a written statement stating that the holding 
was a Kaem Karsha transferable holding 

that he ought to have been joined as a 
party defendant in Rent Suit No, 2001 
of 1916 and not having been impleaded 
therein he says that the decree obtained 
therein is a money decree. He pleaded 
further that the suit was barred by limita- 
tion and that by asserting a Kaem Karsha 
right for more than 12 years io the 
knowledge of the landlords he had acquired 
such a right. 

The Munsif found thatthe holding was 
in fact a Kaem Karsha transferable holding. 
In that view he held that the plaintiffs 
were bound to make defendant No. 2 a 
party defendant to Rent Suit No. 2001 of 
1916 and they not having done so the 
decree passed in that suit was a money 
decree and the auction sale at which the 
plaintiffs purchased vested in them only 
the right, title and interest of defendant 
No. 1 and he had none at the date of 
the said sale. The suit was accordingly 
dismissed by the trial Court. On appeal 
the Subordinate Judge held that the hold- 
ing was a non-transferable one and that 
the decree in Rent Suit No. 2001 of 1916 
had the force of a rent decree under the 
Bengal Tenancy Act and in that view he 
has decreed the suit holding at the same. 
time that though defendant No. 2 had: 
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possession since March 1915 the suit was 
not barred by limitation. 

Before me three points are urged, 
namely: (1) that by assertions for more 
than 12 years made to the knowledge of 
the landlord a transferable Kaem Karsha 
interest has been acquired by adverse 
possession; (2) that the decree passed in 
Suit No. 2001 of 1916 is a money decree, 
and (3) that the suit is barred by limita- 
tion, time having commenced to run from 
March 24, 1915, the date of defendent No. 2’s 
purchase, 

I am unable to give effect to any of 
these contentions. It is well settled that a 
tenant having a lower status cannot by 
asserting to his landlord's knowledge for 
more than 12 years that he has a higher 
status acquire the higher status: Moham- 
mad Mumtaz Ali Khan v. Mohan Singh 
(1), Madhavrao Waman v. Raghunath 
Venkatesh (2) and Naina Pillai v. Rama 
Nathan (3).- It must be taken, therefore, 
that defendant No. 1 had only a non- 
transferable occupancy holding. The 
plaintifis were not bound to recognize 
defendant No. 2 as their tenant and could 
proceed to .realize arrears of rent by a 
suit against the recorded ` tenant. The 
decree passed in Rent Suit No. 2001 of 
1916 which was framed under s. 148-A, 
Bengal Tenancy Act, is, therefore, a rent 
decree and the holding passed to the 
plaintiffs at the auction sale held on March 
15, 1919, and defendant No. 2 cannot 
resist their claim for khas possession 
unless their claim is barred by limitation, 
Jt is, therefore, necessary to consider the 
question of limitation. In the plaint the 
plaintifs claim sixteen annas of the land 
on the basis of their purchase at the 
rent sale. They pray for a declaration of 
their title as purchasers at the rent sale. 
If they had based their claim on abandon- 
ment they teing co-sharer landlords, could 
have claimed qua landlords only a share 
and could have only claimed joint posses- 
sion with their co-sharer landlords who 
have been made proforma defendants in 
the suit. In spite of a transfer a land- 

(1) 45 A 419; 74 Ind. Oas, 476; A TR 1923 P 0118: 
501 A 202; 21 A L J 757;26 O © 231; 45M LS 693; 
9 O &A L R 90); 10 OL J 283; 19 L W 283: 390 L J 
295: 28 © W N 840; 33M LT 321(P ©, ` 
. (2) 47 B 798; 74 Ind. Cas 362; AIR 1993 P O 203; 
50I A 255; 25 Bom: L R 1005; (1923) M W N 688: 
MBG) 389; 28 O W N 857; 20 L W 248&:47 MLJ 

(3) 47 M 337; 82+Ind. Oas., 228; AI R199 PO 65; 
SiL1A 83:19 L W 259: 29 4 L J 130; 34M LT 10; 


(1924) M W N 293; 46 MT. J 546; 10 0 & ALR 464; 
280 WN 209; LR5A (PC; 33(P O) 
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lord is undoubtedly entitled to use his 
recorded tenant of a non-transferable hold- 
ing for rent. If at-the rent sale a stranger 
purchased the holding his suit for possés- 
sion would have been in time if brought- 
within 12 yearsof his purchase. It would 
not have bean necessary for him to give 
any notice under s. 167, Bengal Tenancy 
Act, to defendant No. 2, for he being 
an unrecognized purchaser of a non-trans- 
ferable holding, his interest is not an 
encumbrance within the meaning of s. 161 
of the said Act. A co-sharer landlord 
purchaser cannot be in a worse position. 

In this view of the matter I hold that 
the suit ‘is not barred by limitation, which 
commenced to run from March 15, 1919. 
The appeal is accordingly dismissed with 
costs. Leave to appeal under the Letters 
Patent asked for is refused. 

N. Appeal dismissed. 


pna 


MADRAS HIGH COURT 
Civil Revision Petition Nos. 1284 and 1285 
of 1931 
November 23, 1934 
VENKATASUBBA Rao, J. 
SOMASUNDARAM PILLAI— 
PETITIONER 
VETSUS 
KANAKASABAI PILLAI AND OTEERS— 
RESPONDENTS 

Hindu Law—Trust—Scheme providing for succes- 
sion of ‘vamsasthas’ of Jounder—Construction— 
‘Vamsastha’, meaning of. 

The word ‘vamsastha’ is different from 
‘agnatie relation’ and has a much wider 
namely, ‘one belonging to the family’. 

Where a scheme provided that the trusteeship shall 
vest in the ‘vamsasthas’ of the founder C and on the 
death of P (one of the successors of C) on whom the 
trusteeship had become vested, an agnatic relation 
of C contended that P’s daughter was not entitled 
to succeed to the trusteeship : 

Held, that the provision in the scheme should be 
construed in the light of the ordinary rules of suc- 
cession under Hindu Law and P's daughter who 
was a vamsastha of G was entitled to succeed, 
Meenakshi Achi v. Somasundaram Pillai (1), referred 
to, 

Petitions under s.115 of Act V of 1908 
and s. 107 of the Government of India Act 
praying the High Court to revise the 
order of the Court of the Subordinate Judge 
of Mayavaram, dated March 13, 1931, 
and made respectively in ©. A. Nos. 263 
and 262 of 1930 in O.S. No. 8 of 1921. 

Judgment.—I think the lower Court's 
order strictly speaking so far as its word- 
ing goes is wrong. But I am concerned 
with the question whether it is substantial- 
ly correct, in the event of its being 


‘heir’ or 
meaning, 


1935 


right in substance, I shall not be justi- 
fied, in the exercise of my revisional 
powers, in interfering wilh the order, The 
lower Court's view seems to.be that there 
is no need to appoint Kanakasabai asa 
trustee, as he, being a “Vamsasthe” of 
Chidambara, becomes a trustee without 
appointment and all that has to be done 
by the Court is merely to recognise him 
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as trusee. I do not think this is right, 
but I am prepared to construe the order 
as amounting to an appointment of Kana- 
kasabai. The following genealogical table 
shows that Kanakasabai is the daughter's 
son of Parameswara and it must be noted 
that no personal disqualification is alleged 
against him, 


CHIDAMBARAM PILLAI 


Ambalavana Pillai 


| 
Muthu Pillai 





Sundaram Pillai 


| 
Chidambaram Pillai 


Parameswaram Pillai 
oe Achi 


| 
Amirthalingam Pillai 


Somasundaram Pillai. 


| 
Appa Pillai 





Aurunachalam Pillai 
Vaidilingam Pillai 
Suganthath Achi, 





Sundaram Pillai 
-=Abhirami, 


The question is, on the death of Meenak- 
shi on whom does the trusteeship devolve? 
The relevant portion 
management reads thus: “The adminis- 
tration of ‘Pichaikattalai’ shall vest jointly 
in the ‘Vamsasthas’ of the founder, Chi- 
dambram Pillai, the 1st plaintiff (Meenakshi 
Achi) and defendants Nos. 1 and 2 
(Somasundaram Pillai and Sugantham 
Achi). 

The person who objects to the appoint- 
ment of Kanakasabai is Somasundra and 
his contention is, that by virtue of the 
latter part of the above paragraph, it ison 
the heir of Chidambara and not on the 
heir of Parameswara that the trusteeship 


devolves. The paragraph in question is 
clumsily worded, but there can be no 
doubt as to what is intended. In the 


first place it is suggested that a “Vam- 
sasthas’ means an egnatic relation and 
secondly that the word means an heir. 
In my opinion both these contentions are 
absolutely untenable, when the words 
“VYamsasthas of Chidambara” were used 
it could not have been intended to depart 
from the well-known rules of Hindu Law. 
In Meenakshi Achi v, Somasundaram Pillai 
(1) which preceded the settlement of this 
scheme, it was shown that both for 
purposes of devolution of property and 


(1) 44 M 205; 59 Ind. Oas. 464; 12 L W 232; (1920) 
M WN 507; 39 ML J 403, 


in the seheme of- 


| 
Alamelu Achi 
(daughter) 


Kanakasabai, 


trusteeship the rules of succession under 
the Hindu Law applied. ‘If the word 
“Vamsasthas” inthe expression “succeeding 
Vamsasthas’ means “heirs” neither Meenak- 
shi or Suganda Achi could possibly 
have acted as they did as trustees. From 
Meenakshi Achi v. Somasundaram Pillat (1) 
it appears that Meenakshi became the 
trustee as the heir of her husband 
Parameswara on his death, it could not 
be pretended that she was the heir of 
Chidambara and her recognition as trustee 
clearly shows that the ordinary rule of 
succession under the Hindu Law was 
applied. Somasundara’s contention is 
that on the death of Parameswara he 
would succeed asthe heir to Chidamabara 
and thus exclude Meenakshi. The parties 
are Hindus and Iam not prepared ona 
reading of the words to impute an in- 
tention which would be contrary to the 
notions of Hindus and repugnant to the 
spirit of the Hindu Law. Moreover, the 
words, in my opinion, are plain enough, 
it is significant that the expression is not 
“heirs of Chidambara” but ‘‘Vamsasthas 
of Chidambara”. Kanskasabai is not 
Chidamabara’s heir but is without doubt 
his “Vamsastha”. The word “Vamsam” 
according to Brown’s Dictionary means a 
race, line, lineage, family stock, extraction, 
dynasty, and the word ‘‘Vamsastha” means 
“a man belonging to a family” and the 


COL: 
cognate word “Vamsika” means “kinsman”. 
(Brown’s Dictionary edited by Venkata- 
ratnam). Campbell and Veerasingham 
Pantulu, 2nd Edition. Thus the word 
“Vamsastha”’ is very different from “‘heir” 
or “agnatic relation” and has a much 
wider meaning. 

I, therefore, 
with the order of the lower Court and 
both the Civil Revision Petitions are 
dismissed. Civil Revision Petition No. 1284 
with costs (two sets) and Civil Revision 
Petition No. 1285 without costs. 


A. Petitions dismissed. 





. LAHORE HIGH COURT 
Second Civil Appeal No. 1979 of 1934 
February 14, 1935 | 
Aqua HAIDAR, J. 

ABHE RAM anpoTHERS— 
DECREE-HOLDERS—ÅPPELLANTS 
versus 
BHOLA AND OTHERS—J UDGMENT- 
DEBTORS — RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art, 182 (5)— 
Execution application—Limitation is to be computed 
from date of final order. 

Under the provisions of Art. 18?, cl. 5 
öf -the Limitation Act, the period of limita- 
tion is computed from the date of the 
final order passed on an application made in 
accordance with law to the proper Court for 
execution or to take some step-in-aid of execution of 
the decree or order. Whenthe case has gone in 
‘appeal, limitation starts fromthe date of the 
appellate order, ‘Thus, where the final order of 
the High Oourt is passed on April 25, 1928, 
an application filed on June 8, 1929, is clearly 


within time. 

S. C. A. from an order of the District 
Judge, Delhi, dated August 2, 1931. 
. Mr. Qabul Chand, for the Appellants. 

Mr. Chiranjiv Lal Aggarwal, for Mr. 
Fakir Chand Mital, for the Respondents. 
, Judgment.—This is a decree-holder’s 
appeal. Onthe November 28,1918, Abhe 
Ram and others obtained a decree for 
joint possession against Mam Raj and 
Bholar. Mam Raj had executed a mort- 
gage in favour of Bholar. Mam Raj and 
Bholar were bothnoneproprietors in the 
village. The decree allowed the mort- 


gagee Bholar to remove the malba. On. 


April 7, 1925, the decree-holders took out 
execution of their decree against Bholar. 
Chhajju intervened and filed objections on 
the ground that hehad purchased the 
malba for Rs. 90 from Bholar and had 
also acquired a share in the proprietary 
rights on May 8 and 1l, 1925. These 
objections were heard and disposed of by 
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Mr. Rafiq Ahmad, Subordinate Judge,’ 
Fourth Class, who held that the decree for 
joint possession must be executed as it 
stands, but as the objector had stepped into: 
the shoes of some ofthe proprietors by 
virtue of certain sale deeds, the decree- 
holders would only be entitled to symbo-’ 
lical possessidn. This-matter was carried’ 
in appeal before the Senior Subordinate: 
Judge by the decree-holders and on August 
26, 1926, their appeal was allowed and 


` the Senior Subordinate Judge directed the 
_ lower Court to execute 


the decree for 
joint possession of the site by having the 
materials of the shop removed, Obhajju 
was ordered to pay the costs of the 
decree-holders, 

Chhajju came up in appeal tothe High 
Court. The appeal came up for hearing 
before a learned Single Judge on April 
25,1928,and was dismissed. There ara, 
however, certain important observations 
in the body ofthe judgment’ which may 
be reproduced here in order to clarify the 
position of Chhajju. The learned Judge 
observed as follows:— 

“Obhajju is a representative-in-interest of persons 
who were parties to the original suit, that is to, 
say, of the pro forma defendants the remaining” 
‘village proprietors sofar astitle to the land is 
concerned and of Bholarthe mortgageeso far as 
the materials of the shop are concerned and, 
therefore, the dispute was between the persons. 
who were parties to the suit .........It is admitted- 
before me by both the parties that the decree- 
holder, the respondent, is entitled under his 
decree to joint or symbolical possession of his 
share in thesiteofthe shop as decreed by the 
Oourt. The decree was not for actual and exclu- 
sive possession of the site. By virtue of the sale the 
other proprietors did not purport to sell the share 
of the respondent to Obhajju.” 

The present application was filed by the 
decree-holder on June 8, 1929. To this 
application Bholar was the only party as 
judgment-debtor. On his behalf an objec- 
tion wastaken thatthe application was 
time-barred as three years’ period should 
be computed from January 29, 1926, when 
the Subordinate Judge, Fourth Olass, 
made his order. This contention seems 
to have found favour with the Courts 
below who held that under the terms of 
the order dated January 28, 1926, the 
decree-holder could take out execution at . 
least toa limited extent. Under the pro- 
visions, however, of Art. 182, cl. 5 of the 
Indian Limitation Act, the period 
of limitation is cumputed from the 
date of the final order passed on an ap- 
plication made in accordance with law 
to the proper Court for execution or to 
take some step-in-aid of execution of the’ 
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‘decree or order, In the present case 
the final order was passed by this 
- Court on April 25, 1928, and the present 
application, which was made on June €, 
1929, is. clearly within limitation. 

The learned Judge of the lower Ap- 
pellate Court referring to another applica- 
tion subsequently made by the decree- 
-holder on April 98,1932, has held that 
‘the execution against Obhajju would in 
any case be time-barred as the decree 
‘was sought to be executed against him 
-for the first time in 1932. The Additional 
-District Judge, however, observed that 
Qhhajju no doubt stands in the shoes of 
-Bholar. In any event . the application 
dated June 8, 1929, is before me and in 
‘my opinion the Courts below were in error 
in holding that it was time-barred. 

I would, therefore, allow the appeal, 
set aside the order of. the two Courts 
below and remand the case to the original 
executing Court to proceed according to 
Jaw. So far as Chhajju's position is con- 
cerned, beyond what has already been 
said by Mr. Justice Jai Lal I do not 
‘propose to say anything at this stage. 
. No order .as to costs. 


Sim Appeal allowed. | 


- -- CALCUTTA HIGH COURT 

Privy Council Appeal No. 7 of 1934 
January 14, 1935 ; 
DERBYSHIRE, C. J. AND MUKEBJI d., 

Mr. K. C. MUKHERJI, OFFICIAL 

RECEIVER AND ANOTHER— 

PETITIONERS 
VeETSUS 
KHAJEMALI KHAN 4ND OTHERS— 
. Opposite PARTIES 

Civil Procedure Code (Act V of 1908), s. 110— 
Leave to appeal to Privy Council—Law correctly 
applied by lower Courts to set of facts concurrently 
found by them—Substantial question of law, if exists 
—Leave to appeal, if can be granted. 
~ Where the law about which there can be no two 
-views has been applied to a set of facts 
rently found by two Courts and to which it is right- 
Jy applicable, there is no substantial question of 
Jaw involved such as ‘will justify the High Court 
‘granting leave to appeal tothe Privy Council, 

Mr. Chandra Sekhar Sen, for the Peti- 
‘tioner. 

Mr. Hiralal Chakrabarti, Dr. Radha- 
‘binode Pal, Messrs. Pares Nath Mukherjee 
(Sr.), Gour Mohan Dutt and Nripal Chandra 
‘Ray Chowdhury, for the Opposite Parties. 

Mukerji,J.—This is an application 
for leave to prefer an appeal from: a decree 
-of this Court affirming.on appeal a decree 
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of the Subordinate Judge, Ist Court, 24 
Parganas. The suit in which the said 
decrees were made was for recovery of 
possession of a garden and, in the alter- 
native, for recovery of the money which the 
plaintiffs had paid as selami and also the 
costs which they had incurred in making 
improvements. The property in suit was 
onefof the properties which were included in 
a deed of trust executed in 1880 by the 
then owners thereof, and in accordance 
with the terms of the said deed one Pratab 
Ohandra Ghose came to be the sole trus- 
tee in respect of the trusis with his ‘brother 
Sarat Chandra Ghose standing to , come 
in as trustee on his death. While this 
was the state of things, Pratap’s son 
Bhupendra Gri, in 1910, as attorney for 
Pratap, granted a maurast mokurrart 
lease to the plaintiffs in respect of the 
garden, the property in suit. In the same 
vear Sarat Chandra Ghose instituted a suit 
against Pratab as trustee and making the 
beneficiaries parties thereto. In the plaint 
in that suit the trust was impugned as 
a sham and colourable transaction and it 
was prayed that the deed of trust be 
declared void, and various sorts of mis- 


-conduct being alleged against Pratap in 


his dealings as trustee, accounts were asked 
for against him. The Court held that the 


general trust, in the deed were too vague 


and uncertain for the administration there- 
of to be under any control and so dec- 
lared. them tobe bad and inoperative ; and | 
as regards certain other specific provisions 
made iti the deed which were in the nature 
of trust the Court declared that in respect 
of those matters the properties to .which 


.they related were merely charged with the 


expenses to be incurred -in carrying out 
those directions. To avoid an expensive 
reference the parties agreed to a scheme 
of management which eventually was ses 
cured by a decree of the Court in 1912. 
The relevant portion of the said decree wa 
as follows :— Bas 
(1) Pratap was released from liability 
to account, it being said that “all accounts, 
including the premium in respect of the 
Talla. gardeh (meaning the garden in suit) 
are waived, and all charges are withdrawn, 
by all parties against one another.” ` 
(2) It was provided that on Pratap's 


_death the estate subject to the charges 


for debsheba, etc. would be partitioned, 
Pratap’s share being one-third, and ` . 


- (3) Sarat was appointed Receiver to 


take charge of the estate and he was given 
liberty to.’ institute’ -a suit or suibs: for 
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setting aside perpetual lease or leases 
granted by Pratap or any other trustee for 
the time being. . a 
Tt is necessary tostate here that in the 
plaint in the suit aforesaid the lease in fa- 
vour of the present plaintiffs was challenged 
asone granted by Pratap for an inadequate 
premium and abt a low rate of rent fixed 
in perpetuity in spite of better offers which 
he had received. In 1915 Sarat, as Recel- 
ver and acting presumably under the 
liberty reserved to him under the scheme 
decree. aforesaid, instituted a suit against 
the present plaintifis for khas possession 
of the garden and alleging that the pro- 
perty had been included in the trust 
estate and had been in the possession of 
Pratap as sole trustee, that taking advant- 
age of Pratap's absence his son Bhupendra 
Sri as attorney for his father, with a 
view to raise money for himself out of the 
trust estate and to cause injury thereto, 
ranted the lease to _the plaintiffs, The 
Courts in India dismissed this suit, but 
on November 1, 1921, it was decreed by 
the Judicial Committee on the ground that 
the power-of-attorney under which Bhu- 
pendra Sri had purported to act had not 
been produced and that there was no pro- 
per secondary evidence given of its con- 
tents and so the defence that Bhupendra 
Sri in granting the lease had acted as 
Pratap’s attorney had failed, and also on 
the ground that even if Bhupendra Sri's 
authority as attorney was proved, that 
would be of no avail to the defendants 
in the suit (i, e. the present plaintiffs) 
inasmuch as the fiduciary duties which 
Pratap had to discharge as trustee could 
not be delegated by him to any body. 
The decree was executed at the instance 
of the Official Receiver who had come in 
the place of Sarat in the meantime and 
the present plaintifis were removed from 
ession. , 
P Thereaiter on May 22, 1926, the plaint- 
iffs instituted the present sult, as upon 
a cause of action which arose on March 3, 
1921, the date on which Pratap died, and 
on November 1, 1921, the date of the de- 
cision of the Judicial Committee. The 
defendants in the suit were the Official 
Receiver and also the heirs of Pratap 
and his co-sharers. The plaintiffs took their 
stand on the lease of 1910. The main 
relief claimed was recovery of possession 
to the extent of Pratap's undivided shars 
ona declaration that the property was 
secular, or possession of the entire garden 
which it was asserted should be allotted 
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in its entirety to Pratap’s heirs on parti- 
tion, and in the alternative for refund of 
the premium paid and of the costs incur- 
red in making improvements. As already 
observed, the Subordinate Judge, as also 
the High Court, have upheld the plaint- 
iffs claim for possession to the extent of 
an undivided one-third, in the garden. 

In the appeal which the Official Recei- 
ver proposes to prefer to the Judicial 
Committee, the question of law on which 
he relies is the question of constructive 
res judicata, the contention being that the 
plaintiffs’ claim in the present suit was 
barred by reason of the fact that that 
claim might and ought to have been put 
forward by them by way of defence in 
Sarat’s suit of 1915 to resist the claim 
of the latter therein for khas possession, 

Now, so far as the question of value 
is concerned, it is not disputed that the 
value of the subject-matter of the suit 
was Rs. 10,000 that was the value stated 
by the plaintiffs in their plaint that value 
was not disputed in the written statement 
or at any stage ofthe trial and the ap- 
peal which the Official Receiver preferred 
to this Court from the decree of ihe trial 
Court was valued by him at that amount. 
It is now said by the plaintiffs, as oppos- 
ing this application for leave that 
under the decree which is sought to be 
appealed against, the plaintiffs having got 
only an one-third share of the garden, the 
subject-matter of the appeal to the Judi- 
cial Committee would be only of the value 
of 1/3rd of Rs. 10,000 either as representing 
the value of a third share in the garden 
or as representing a third share of the 
selami and the costs of improvement. On 
the other hand it would, Ithink, not be 
unfair to take that as the original claim 
in the alternative was for refund of 
Rs. J0,000 the question whether that amount 
should or should not be refunded to the 
plaintifis would also be a question in the 
contemplated appeal, should their Lord- 
ships of the Judicial Committee consider 
it proper to discharge the decree and dis- 
miss the claim for possession which the 
plaintiff has got. In any event it may 
also be necessary to direct an investiga- 
tion as to value as has been asked for 
on behalf of the respondents, even if a 
third share of the garden is regarded as 
the only subject-matter of the appeal. 

But the real difficulty in the petitioner's 
way is that we do not see how the question 
of law on which he relies can beregarded 
as a substantial question of law. There 
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can be no question that if the facts found 
by the Subordinate Judge as well as by 
the High Court have been correctly found, 
the law on .the point has been correctly 
applied. It has been found thatthe suit 
of 1915 was tried on the footing that the 
property was trust property, that the ques- 
tion whether the property was secular or 
not was not the subject-matter of the suit, 
and that the present plaintiffs at the date 
of that suit or at the date when they filed 
their defence were not aware of the result 
of the suit of 1910. In this last mentioned 
suit to which they were not parties, the 
members of the family to which Pratap and 
Sarat belonged had got a certain declara- 
tion binding on none hut themselves and 
gota scheme decree passed on a settle- 
ment which concerned none but them- 
selves. The finding further is that the 
present plaintifis, withthe plaint of the 
suit of 1915 before them, could nol be 
reasonably expected to know that the 
claim to which they were pleading was 
made by Sarat in any other capacity than 
as a Receiver and on any right other than 
what he had in the property as trust pro- 
perty in his hands as such Receiver. It 
has been found also, that the plaint of 
the suit of 1915, on the face of it, shows 
that Sarat was then making an endeavour 
to annex the property to the trust estate 
as such Receiver. Lastly, it has been 
found that in such circumstances a defence 
that the property was secular would be 
barred by the doctrine of estoppel. 


It has been argued before us that al- 
though at the date -of the written state- 
ment the present plaintiffs as defendants 
may not have had any knowledge of the 
facts which would give rise tothe present 
claim asa defence, they must have come 
to know of those facts subsequently. Of 
such subsequent knowledge there is no 
trace or indication anywhere. But in my 
opinion, such subsequent knowledge of the 
present plaintiffs, even if the same were 
proved, could not make the position any 
better for the petitioner. 


In such circumstances it is not possible 
to hold that there is any substantial ques- 
tion of law involved in the appeal such as 
would justify our granting the leave 
asked for. The law about which there 
can be no two views has been applied toa 
set of facts concurrently found by two 
Courts and to which, in our opinion, it is 
rightly applicable, 

The application for leave is accordingly 
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dismissed with costs, hearing fee being 
assessed at five'gold mohurs. 

Derbyshire, ©. J—I agree, 

N. Application dismissed. 





i MADRAS HIGH COURT 
Civil Revision Petition No. &32 of 1933 
November 7, 1931 

VENKATASUBBA Rao, J. 

KOVUR PARVATHAMMA~ 
P L4INTIFF—PETITIONER 

versus 
KOVUR SUBAMMA AND ANOTAER— 
RESPONDENTS 

Arbitration — Parties knawingly selecting arbitrator 
who is interested—Validity of reference— Illiterate 
female—Burden of proving that she was aware of 
the consequences of her selection—Irregular reference 
—Inherent power of Court to revoke. 

An arbitrator who has an interest dependent up- 
on his decision will be disqualified if that fact has 
not been disclosed at the time of his appointment, 
But if the parties with full knowledge of the facts 
select an arbitrator who has to perform other duties 
which will not permit of his being an impartial 
person in the ordinary sense of the words, the 
Oourt will not release them from the bargain upon 
which they have agreed. To apply this principle, 
however, against a party to the reference who is 
an illiterate woman, it is incumbent on the party 
desiring to uphold the reference to show not only 
that the woman was dimly conscious of the fact, that 
the arbitrator had an interest, but that she thoroughly 
comprehended the transaction and was made aware 
of the implications and consequences of her act, 

The Court has inherent power to revoke a reference 
ifit finds that the arbitration is grossly irregular. 
and defective Lachman Machna v, Moghal Mian (3), 
Anand Das v. Rambhusan Das (4), Bhola Nath v. 
Raghunath Das (5), referred to. 7 

C. R. P. under s. 115 of Act V of 1908, 
and s. 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Court of the District Munsif of 
Kanigiri, dated March 17, 1933, and made 


-in I. A. No. 210 of 1933 in O. S. No. 780 of 


1932, g 

Mr. B. T. M. Raghavachari, for the 
Petitioner. 

Messrs. I. K. Deva Rao and C. V. Sub- 
ramanya Ayyar, for the Respondents. 

Judgment.—I must hold that it has been 
clearly proved that when the arbitrator 
was chosen, the plaintiff was aware that 
he had such an interest as would ordinari- 
ly disqualify him from acting as such, I 
take it also as established beyond doubt, 
that her Pleader acted in her best interest 
and perfectly bona fide. The question is, 
can the reference in these circumstances 
be revoked? There are two principles 
well settled : 

1. An arbitrator, who has an interest 
dependent upon his decjsion, will he dis- 
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_ qualified if that fact ‘has’ not been dis- the plaintiff dimly conscious of the fact 
closed at the time of his“appointment. that the arbitrator had an interest but that 

2. If the parties with- full: knowledge of she thoroughly comprehended the transac- 
the facts, select an arbitrator who has to tion and was made aware of the implica- 
perform other duties which will not permit tions and the consequences of her act. 
of his being an impartial pérson in the That onus, it is not pretended, has been 
ordinary sense of the words, the Court discharged; indeed to this aspect of the 
will not release them from the bargain case no one seems to have drawn the lowe 


upon which they have egreed. Court’s attention. 
Russell on Arbitration, 12th Edition, - I must, therefore, set aside the lower 
pages 40 and 41. Court’s order and revoke the reference, 
The reason for the second rule is thus Mr. Subramania Sastri for the respon- 
stated by Bowen, L. J. in Jackson v. Barry dents contends that the plaintiff has mis- 
Railway (1). conceived her remedy, there being no 


“They (the parties) knew well that he possibly provision in the Civil Procedure Code 


or probably must be committed to a prior view . . ; 
of his own and that he might not be impartial in enabling her to make an application of 


‘the ordinary sense of the words...—.. It isno “this kind. Iam not prepared to agree that 
‘part of our duty to approach such curiously her only remedy is to attack the award 


- coloured contracts with a desire to upest them... after it is made. The Court h i 

: . as, inmy 
- To do so would be to attempt to dictate to the com- sos . we Aven ain e RN ; 
mercial world the conditions under which it should OPimion, inherent jurisdiction and it can, in 


- carry on its business”. the exercise of its inherent powers, revoke 
In the present case the facts are these, such a reference. It would be futile to 
' The suit, which has been referred to arbi- proceed with an arbitration which is grossly 
, tration, relates to the partition of an estate, irregular and defective. My view receives 
.A material issue in the case seems tobe, support from Lachman Machnna v, Moghal 
‘are certain debts binding upon the plaint- Mian (3), Anand Das v. Rambhushan Das (4) 
` iff and is her share in the estate liable for and Bholanath v. Raghunath Das (5). Some 
‘them ? Now it transpires that the arbitra- ‘cases taking the opposite view have been 
- tor, who is a Pleader, had been retained cited, but I must express my respectful 
by some creditors of the estate who contend dissent from them. 
:that the plaintiff's share is liable for their `, In the result, the lower Court's decision 
. debts and that some suits had been filed is set aside; but I direct that the parties 
by him on their behalf inter alia against ‘shall bear their respective costs in this 
ethe plaintiff. That being so, there can be and in the Court below. 
‘no doubt that the arbitrator has an in- ‘ As regards the fees received by the arbi- 
‘terest so connected with his duties asto trator, my decision is that no party shall 
render it unjust that the plaintiff (granting be entitled to claim a refund of them. ` 
.that she had no knowledge of the fact) A. Decision set aside. 
. should be held bound by the agreement. jane 86 Ind. Cas 540; AI R 1925 Pat. 720;6 PLT 
‘But I have just said that I accept the ‘ - 
: Jower Gonyt's finding that the plaintiff was ‘ae 146 Ind Oas. 1031; A I R 1933 Pat, 566; 6 R P 
‘on the date of the arbitrator's appointment, (5) 122 Ind. Cas. 685; 51 A 1010; (1929) A L J`918; 
aware of this fact. I should have; there- AIR 1929 AN. 743; Ind. Rul, (1930) All. 285. ; 
fore, if no other principle was involved, 
: dismissed the plaintiff's application; but 





the plaintiff is an illiterate woman unable _.. MADRAS HIGH COURT 
-to sign even her name; and in my opinion; Civil Revision Petition No. 978 of 1933 . 
something more must be shown than that October 5, 1934 
‘she had bare knowledge of the fact. The `- Beaszey, C. J. anp Kina, J. 
‘law throws around such persons (to adopt Taz MUNICIPAL COUNCIL, SALEM-- 
- the language used in a Privy Council case) PETITIONER 


-a special cloak for their protection [Kali VeETSUs 
Baksh v. Ram Gopal (2)]. It is incumbent © B. GURURAJAH RAO—RESPONDENT 
, upon the party desiring to uphold the > Sch 10 A EE ee wo Posada 
' Sch. I1V—Profession tax—Commuted pension, whether 
‘reference to show that not only was liable to be taxed—‘Pension', meaning of. i 
aS 3 iny. : Where a retired Government servant commuted 
: a) via ond NA arae: N 992: 1¢ & Portion of his pension and receiveda lump sum: 
A Aas 1914) M W N12. 12 A L J115: 15 282; 16 Held, that the sum so received in lieu of the 
opa A ue. 10 LIGT 93M tg MLT. portion of the pension which was commuted was 
- Bom L R147:36 A 8iiP.0). - v 121; 16 ho longer ‘pension’ and was not liable to be taxed 
r Bom I ie ses (P. 0.). aN Mien Bie under the Madras . District Municipalities Act, 
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‘Pension’ is a periodcal allowance or stipend for 
past services and once it is commuted and ceases 
to be a periodical payment, it becomes a capital 
sum. TheSecretary of State for India in Council 
v. Khemchand Jeychand (t), Lachmi Narain v, 
Makund Singh (2), Amna Bibi v. Naju-un-Nissa (3) 
and Wasif Ali v. Karnani Industrial Bank, Ltd. (4), 
referred to, 


Petition under s. 25 of Act 1X of 1887, 
praying the High Court to revise the 
decree of the Court of the District Munsif 
of Salem, in S. O. S. No. 2183 of 1932. 

Mr. T. M. Krishnaswami Ayyar, for the 
Petitioner. 

Mr. S. V. B. Rao, for the Respondent. 


Judgment.—The respondent is a retired 
Subordinate Judge, He retired from 
service on September 6, 1930, on a pension, 
Under the Madras District Municipalities 
Act he was liable to pay profession tax 
to the petitioner, the Municipal Council, 
Salem, half-yearly. In 1931 he com- 
muted a portion of his pension, viz., 
Rs. 150 a month for a lump sum of 
Rs. 17,82U. The petitioner levied profession 
tax on that sum in addition - to the tax 
payable on the uncommuted pension treat- 
ing it asa receipt of pension. The 
respondent refused to pay the tax in 
respect of that sum, but later on paid 
it under protest and sued the petitioner 
in the District Munsif’s Court for a refund 
of the tax paid. The District Munsif 
gave a decree in favour of the respon- 
dent here holding that the sum received 
in lieu of the portion of his pension when 
it was commuted was no longer pension 
and therefore was not taxable under the 
Act. With this view we entirely agree. 
Pension has been defined in The Sec- 
retary of State for India in Council 
v. Khemchand Jeychand (1), as “a 
periodical allowance or stipend for past 
services”: In Lachmi Narain v. Makund 
Singh (2) “a periodical payment of money” 
to the pensioner. Amna Bibi-v. Naju-un- 
Nissa (3) and Wasif Ali v. Karnani 
Industrial Bank, Ltd. (4) also give the 
same description to “pension”. When a 
pension is commuted, there is no longer 
any periodical payment: the pensioner 
receives once and for all a lump sum in 
lieu of the periodical payments: The 
pension is changed into something else, 
and becomes a capital sum. [a an 


(1) 4 B 432, 

) 26 A 617;1 A LJ 338; A WN 1904, 14k. 

(3) 3L A 382; 12 Ind. Cas. 102; 6 AL J519." 

(4)61 ML J 208; 132 Ind. Cas, 727; A I R 1931 
PO160;530L J 493; (1931) AL J 495; 35 OW N 
-791; Ind Rul (1931) P.O 215; 53 F A 215-(P O). 
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English case, Crowe v. Price (5), it was 
held that money paid to a retired officer 
of His Majésty’s forces for the commutation 
of his pensidn-.does. not retain its character 
as pension:60--as--t6 prevent it from being 

_taken ineéxecution. “Oncp. 217*, Coleridge, 
O. J., says. “It is clear tò me that 
commutation money stands on an entirely 
different ground from pension money, 
and that if an officer commutes his pension 
for a capital sum paid down, the rules which 
apply to pension money and make any 
assignment of it void, donot apply to this 
sum,” 

In our view the District Munsif was 
clearly right and we dismiss the petition 
with costs. 

A. Petition dismissed. 


(5) (1875) 58 L J QB 215; 22 Q BD 429; 69 L 
T 915; 37 W R424: 53 J P 389. es 
*Pago of (1875) 53 L. J. Q. B.—[Ed,] 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1545 of 1934 
February 14, 1935 
NIAMAT-ULLAH, J. _ 

A. P. BAGOHI—Jupament--Desror— 
APPELLANT 
versus 
Mas. F. MORGAN—Deorzs-HoupEr — 

RESPONDENT : 

Civil Procedure, Code (Act V of 1908), O. XXI, r.2 
—Applicability — Judgment-debtor cannot decide for 
himself and act on supposition that decree has been 
wholly or partly adjusted. 

Order XXI, r, 2, Oivil Procedure Code, applies only 
to cases in which payment has been made to the 
decree-holder, or where adjustment of the decree has 
otherwise taken placeto the satisfaction of the decree- 
holder: It cannot apply to a casein which the ad- 
justment was not accepted by the decree-holder, It 
isnot open to the judgment-debtor to decide for 
himself and act on the supposition that the decree 
has been wholly or partly adjusted, though the 
decree-holder is unwilling to accept that position. 
Mutual understanding is of the essence of the rule, 
It may be that the decree-holder and the judgment- 
debtor at first agreed toa certain adjustment of the 
decree, but subsequently, when the judgment-debtor 
moved the Court, the decree-holder denied the alleged 
adjustment, Insuchacase, if the judgment-debtor 
proves by evidence that the adjustments had taken 
place and the decree holder is falsely denying it, the 
position would be different from a case in which the 
decree-holder and the judgment-debtor never arrived 
at any understanding. Therefore where it is not 
suggested bythe judgment-debtor that there was 
any understanding between the parties that sums 
spent by him on repairs would be set off against the 
decretal amount, O. XXT, r, 2, Civil Procedure 
Code, does not apply. NE ie 

S. ©. A. from a decision of the Small 
Cause Court, Judge, Allahabad, dated 
February 22, 1934, : i 


616 
> Mr. A.P. Pandey, for the Appellant. 

Mr. Mahbub Alam, for the Respondent. 

Judgment.— This is an execution of decree 
‘appeal arising out of certain objections 
taken by the appellant to the amount of 
-decretal money payable by him. It ap- 
pears that the appellant was defendant in 
a suit for ejectment from a house ad- 
mittedly belonging to the respondent, who 
also claimed a certain sum as rent or 
compensation for use and occupation of 
“the house. The suit was decreed together 
“with a certain sum awarded to the plain- 
tiff for rent and another sum for use 
“and occupation of the house. The Court 
“made some distinction between these two 
items, It is, however, not necessary to 
dilate upon it in these proceedings. The 
appellant applied to the Court stating the 
t amount decreed to the plaintiff and the 
-amount which he himself claimed under 
two heads: (1) payment of the taxes to 
the Municipal Board_and (2) expenses in- 
curred for sundry repairs to the house. 
He claimed to be entitled to deduct the 
sums spent by him on both these accounts 
from ‘the decretal amount for which the 
decree-holder was entitled to take out 
execution. 


The Court of first instance allowed a 
set off in respect of the Municipal taxes 
but did not-allow any deduction in res- 
pect of sums spent on repairs. On appeal 
t by the. appellant, the lower Appellate 

~ Oourt did not enter into the question 
“whether the appellant was entitled to a 
-- deduction in respect of costs of repairs. 
¿< It dismissed the appeal on the ground that 
+O. XXI, r. 2, Civil Procedure Code, under 
~which ihe application was made, did not 
: apply. The appellant's case, as laid in 
«his application in the Court of first 
‘instance, was that he was entitled to 
“costs of certain repairs made by him, and 
‘that tothat extent the decree in favour 
. of the plaintiff should be deemed to have 

been satisfied. Accordingly he prayed 
‘that adjustment be recorded under O. XXI, 
ZY. 2, so as to entitle the decree-holder to 
-take out execution only in respect of the 
‘balance, As a matter of fact, the ape 
¿pellant deposited the balance, and no 
question of any further execution should, 
«according io him, arise. In my opinion 
‘this view is based on a complete mis- 
‘understanding of O. XXI, r.?, and the 
“principlé underlying it. That rule runs 
; as follows : f 


,--“Where any money payable under a decree of any i 


“Xind is paid out of Court, or the decree is other- 
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-holder denied the 


- from is correct. 


isio 


wise adjusted in wholeor in partto the satisfaction 
of the decree-holder, the decree-holder shall certify 
such payment or adjustment to the Court whose 
duty it is to execute the decree, and the Court 
shall record the same accordingly.” 

“The judgment-debtor also may inform the Court 
of such payment or adjustment, and apply to the 
Court to issue a notice to the decree-holder to 
show cause . . . why such paymentor adjust- 
ment should not be recorded as certified; and if, 
after service of such notice, the decree-holder 
fails to show cause why the payment or adjust- 
ment should not be recorded as certified, the 
Court shall record the same accordingly.” , 

The rule applies only to cases in which 
payment has been made to the decree- 
holder, or where adjustment of the decree 
has otherwise taken place to the satis- 
faction of the decree-holder. It cannot 
apply toa case in which the adjustment 
was not accepted by the decree-holder. 
Jt is not open to the judgment-debtor to 
decide for himself and act on the sup- 
-position that the deeree has been wholly or 
‘partly, adjusted, though the decree-holder 
is unwilling to accept that position. 
Mutual understanding is of the essence 
of the rule. It may be that the cecree- 
holder and the judgment-debtor at first 
agreed to a certain adjustment of the 
decree, but subsequently, when the judg- 
ment-debtor moved the Court, the decree- 
alleged adjustment. 
In such a case, if the judgment-debtor 
proves by evidence that the adjustments 
-had taken place and the decree-holder is 
falsely denying it, the position would be 
different from a case in which the decree- 
holder and the judgment-debtor never 
arrived at any understanding. It is not 
suggested by the appellant that there was 


. any understanding between the parties 


that sums spent by him on repairs would 
be set off against the decretal amount. 
This being so, O. XXI, r. 2, Civil Procedure 
Code, does not apply. The order appealed 
The .appeal is dismissed 


-under O. XLI, r. 11, Civil Procedure 
: Code. 
D. Appeal dismissed; 


ALLAHABAD HIGH COURT 
Second Civil Appeal No, 1596 of 1934 | 
February 18, 1935 
Niamat-U.uay, J. 

Musammat JOERA. BIBI--PLAINTIFE— ` 
APPELLANT 
versus 
Musammat FATMA AND oTHeRs— 
DEFENDANTS— RESPONDENTS 
Benami—Person not having right making another 
who has such right to file . pre-emption sutt—Suyf 
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decreed and possession obtained—Mortgage of proper- 
ty by former person -Suit by mortgagee for declara- 
tion that his mortgagor is owner or for possession—~ 
Held, suit must be dismissed, 

_Where a person not having right to pre-empt 
himself, makes another having such right to file a 
suit for pre-emption and the suit is decreed and 
delivery of possession obtained, and the property is 
mortgaged by the former person who met the 
expenses in the pre-emption suit and deposited the 
price, the suit by the mortgagee for a declaration 
that his mortgagor is the owner of the property or 
in the alternative for recovery of possession, should 
‘be dismissed. Petherperumal Chetty v. Muniandi 
Servai (1), approved. 

Tt is doubtful if the Oourts will recognize a benami 
pre-emption. 

„8. Ò. A. from the decision of the Addi“ 
tional Sub-Judge, Azamgarh, dated Sep- 
tember 3, 1934. 


Mr. Mukhtar Ahmed, for the Appellant: 


Judgment.—The plaintiff-appellant is a 
mortgagee from Sheikh Muhammad, de- 
fendant No. 3, and sued the defendants, 
three in all, for a declaration that his 
mortgagor is the owner of the property in 
dispute. In the alternative she prayed for 
a decree for possession. It is alleged in 
the plaint that the property in suit be- 
longed to one Saiduddin, who executed a 
deed of sale in respect thereof in favour 
of Mathura Prasad and others. Defen- 
dant No. 3 instituted a suit for pre- 
emption on foot of that sale-deed bui 
realised that owing to a certain partition 
he had no proprietary interest in the tenure 
in which the vended property was situate. 
Accordingly he made Musammat Fatima, 
defendant No. 1, who had an interest in 
that tenure to institute a suit for pre- 
emption. A decree was passed in favour 
of Musammat Fatima, wko obtained dė- 
livery of possession followed by mutation 
of names in the revenue register. The 
plaintiff's case is that the price deposited 
in the name of Musammat Fatima, had 
been paid by defendant No. 3 and that 
he bore all the expenses of the litigation 
against the vendee, The plaintiff also 
alleges that she is in fact in possession 
and that Musammat Fatima had through- 
out acted for her mortgagor, defendant 
No. 3. The suit was contested by Musam- 
mat Fatima, who pleaded that she had 
pre-empted the property for her own benefit 
and that she paid the purchase money. 
The suit was dismissed by both the Courts 
pelow on the preliminary point’ that as- 
suming all the allegations to be found 
in the plaint were true, the plaintiff could 
‘not succeed. The lower Appellate Oourt 
‘has expressed the opinion in'a well-con- 
sidered judgment; that on his own showing, 
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defendant No. 3 perpetrated a fraud on 
the vendee, the law of pre-emption and the 
Court and the purpose ofthe fraud hav- 
ing been fulfilled, it is not permissible 
for her or her representatives-in-interest 
to say that the pre-emptor obtained the 
decree for her benefit. The lower Appel- 
late’ Court has also considered the altern- 
ative case which appears to have been set 
up inargument before it, viz., that the 
defendant No. 3 be directed to transfer 
the property to the plaintiff on proof of 


the fact that the latter supplied the pur- 


chase money and there was an under- 
standing between defendant No. 3 and 
the pre-emptor that the property would, 
after the decree in the pre-emption suit, 
be transferred to the former. There is 
no suggestion in the plaint of any agree- 
ment between the preemptor and defen- 
dant No.3 that the former would transfer 
the property in lieu of the expenses de- 
frayed by the latter. The only point 
which requires consideration is whether 
the view taken by the lower Appellate 
Court of the rights of the plaintiff on her 
own allegation is correct. In my opinion the 
case falls within the rule which was accepted 
by their Lordships of the Privy Council 
in Petherperumal Chetty v. Muniandi Servat 
(1), at p, 558*. Their Lordships quoted with 
approval the following passage from Mayne’s 
Hindu Law, 7th Edition, p. 595, para. 446: 

“Wherea transaction is once made out to bea 
mere benami, it is evident that the benamidar ab- 
solutely disappears from the title. His name is 
simply an alias for that of the person benefically 
interested. The fact that A has assumed the name 
of B in order to cheat X can beno reason whatever 
why a Oourt should assist or permit B to cheat A. 
But if A requires the help of the Court to get the 
estate back into his own possession, or to get the 
title into his own name, it may be very muterial 
to consider whether A has actually cheated X or 
not. If he has doneco by means of his alias, then 
it has ceased to be a mere mask, and has become 
a reality. It may be very proper for a Court to 
say that it will not allow him to resume the 
individuality, which he has once cast off in order 
jn defraud others. If, however, he has not de~ 
frauded anyone, there can be no reason why the 
Court should punish his intention by giving his 
estate away to B, whose roguery is even more 
complicated than his own. This appears to be 
the principle of the English decision For instance, 
persons have been allowed to recover property which 
they had assigned away . where they had 
intended to defraud creditors, who in fact were 
never injured. . . . But where the fraudulent 
or illegal purpose has actually been effected by 
means of the colourable grant, then the maxim 

(1) 35 O 551; 35 I A 98;7 OL J 528;4LB R 
266; 10 Bom. LR 596;5 AL J 290;:12 OW N 
562; 14Bur. LR 108; 18 M L J 277; 4MLT 
12 (P 0). l 


--2Pago of 35 O.—[Hd.]: A R Ty 5 
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applies: In pari delicto potior est conditio possidentis. 


The Court will help neither party. Let the estate 
lie where it falls.” 


__dt seems to me that the circumstances 
of this case clearly attract the application 
of the rule embodied in the passage quoted 
above, Defendant No. 3 had no preferen- 
tial right of purchase as against Mathura 
Prasad and otheis, who as vendees would 
have successfully resisted his suit for 
pre-emption. Ifthe plaintiff's allegations 
are true, defendant No. 3 set up his alias 
as is now alleged to claim the property 
by right of preemption which she un- 
doubtedly possessed and which could not 
be successfully resisted by Mathura 
‘Prasad. The latter in full belief that 
defendant No. 1 was pre-empting for herself 
‘either did not put forward any defence 
or lost ihe case against her. The Court, 
likewise, treated defendant No, 1 as tke 
real pre-emptor, passed a decree in her 
favour and put her into possession. If it 
be assumed that the real pre-emptor was 
defendant No. 3 and defendant No. 1 acted 
only as his benamidar in that suit, Ma- 
thura Prasad had been clearly defrauded. 
If the real nature of the arrangement 
now asserted had been disclosed in the 
pre-emption suit, Mathura Prasad would 
have defeated the claim of defendant No. 1. 
It is, tomy mind, doubtful if the Courts 
will recognize a benami pre-emption. But 
assuming that such a thing is permissible 
having regard tothe provisions of the law 
of pre-emption. Ithink itis not open to 
defendant No.3 to assert that he ousted 
Mathura Prasad and other vendees, by 
the device of making defendant No. 1 to 
exercise her right of pre-emption, though 
in fact he himself was the pre-emptor. 
For these reasons I think the lower Courts 
have taken a correct view of the case. 
The appeal is dismissed under O. XLI, 
r. 11, Civil Procedure Code. 
D, Appeal dismissed. 





MADRAS HIGH COURT 
Civil Revision Petitions Nos. 109, 110, 111 
and 118 of 1932 
November 5, 1934 
STONE, J. 
Puthiyamatathummal Peringati CHERIA 
: MAMMAD-— DrFfENDaxNT No. 2— 
i PETITIONER : 
wersus 
Puthiyamatathummal Peringati 
MAMMAD AND OTHBERS—- PLAINTIFF AND 
DEFENDANT No. 1— RESPONDENTS i 
_ Civil Procedum Code (Act F of 1908), s u~ 
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Provincial Small Caŭse Courts Act{(IX of 1887), s. 32 
(2)—Sutt institutedas original suit—Transfer to 
Small Cause Side owing to increase of Small Cause 
Jurisdiction—Trial as small cause—Legality. 

Certain suits were filed as original suits in a Court 
which had both Small Cause and Original Jurisdiction. 
The pecuniary limit of the Small Cause Jurisdiction 
of the Court was subsequently increased so as to 
bring these suits within the Small Cause Jurisdiction 
of that Court. The District Judge transferred the 
suits to the Small Cause Side of the Court under e. 24, 
Civil Procedure Code,and the suits were tried as 
such : 

Held, that though the District Judge had power to 
transfer the suits, they still retained the character of 
original suits in view of the provisions of s, 32 (2) 
of the Provincial Small Cause Courts Act, and as they 
were tried as Small Oause Suits, the trial was irregular 
and the cases should be re-tried as original suit. 
Hari Kamayya v. Hari Venkayya (1), and other cases 
referred to. 

C. R. P. under s. 25 of Act IX of 1887 
praying the High Court to revise the dec- 
rees of the Court of the Principal Dis- 
trict Muusif of Badagara, in S. O. S. 
Nos. 135,108, 141 and 200 of 1931, respec- 
tively. 

Mr. P. Govinda Menon, for the Petitioner. 

Mr. D. A. Krishna Variar, for the Res- 
pondents. f 

Judgment.—This batch of Civil Revi- 
sion Petitions raises a point of some little 
interest under s. 24, Civil Procedure Còde. 
The facts in all the cases are in their 
essence as follows : , 

The plaintif filed a suit in a Court 
which had two jurisdictions, the Ordinary 
Original Jurisdiction, and the Small Cause 
Jurisdiction, At the time of filing the 
suit the subject-matter in dispute was 
above the Small Cause Court limit and 
in each case accordingly the suit was filed 
on the Original Side, Subsequently and 
before the suit was ready for hearing, the . 
Small Cause Jurisdiction of that Court 
was increased so as to be such that each 
of these suits was within the increased 
jurisdiction. Following upon that increase 
of jurisdiction and of its own motion the 
District Court operating under s.24 (1) 
(b) (it) transferred the suits for trial to the 
Small Cause Side of the Court, the Court 
in which they were instituted being a 
Court subordinate to the District Court. 
At the time of the trial an application 
by the defendant was made that they be 
tried as original suits. That application 
was rejected and the cases were tried 
with all the incidents of a Small Cause suit 
except that it so happened that the learned 
trial Judge took a note of the evidence 
and delivered a judgment. As a conse- 
quence of their being tried as Small Cause 
suite, the parties have been deprived of the 
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right of appeal which they otherwise would ` 


have had. The party complaining in these 
revision petitions is in each case the defend- 
ant, j 

Now it is said on the one hand that 
the learned District Judge hai no power 
to make the transfer and on the other 
hand that he had that power. In my opinion, 
the true position is as follows: As was 
pointed out in Hari Kamayya v.` Hari 
Venkayya (1), the effect of s 32 
(2) of the Provincial Smalt Cause 
Courts’ Act of 1887 is that none of the 
provisions of that Act apply toa suit 
which has been commenced (in a Court 
which has been invested with Small Cause 
Jurisdiction) before the date when the Court 
was so invested. It was argued in that 


case that s. 32 (2) only _applies where a - 


Court is invested with Small Oause Juris- 
diction fcr the first time and not as in 
the case that the Full Bench was con- 
sidering in Hari Kamayya v. Hari Ven- 
kayya (1) and as I am considering now, 
when the pecuniary limit of a jurisdic- 
tion which has already been conferred is 
raised. The Full Bench came to the con- 
clusion that the sub-section should not be 


construed and that s. 32 (2) applied to a 


case where the Court wasa Small Cause 
Court at the time of the institution of 
the suit but @ Small Cause Court with 
jurisdiction incompetent to try that suit 
and then later became a Small Cause 
Court with an increased jurisdiction. The 
order of reference there was as to whe- 
ther the transformation of certain suits 
into Small Cause Suits was right or wrong 
and the Full Bench held that it was not 
right. That is to say, they were consider- 
ing thetransformation of the suits and 
not only am I bound by that decision 
but I very respectfully entirely agree with 
it. It was the precursor of a series of 
which Kannan Nambiar v. Anantan Nam- 
biar (2) and Sambu Dhanaji v. Rama Kittu 
(3) are the following cases. It is in con- 
sonance with the view taken in Venkat- 
raman Rama Hegde Kanni v. Baburaya 
Venkatesh Prabhu (4) which in turn follows 
Sambu Dhanaji v. Rama Kittu (3) which in 
turn follows Hari Kamayyo v. Hari Ven- 
kayya (1) and which decides that the 
character of a suit is determined at the 
date when itis instituted. I donot find 


anything in Ummacharan Sen Gupta v. 
(1) 26 M 212. 
(2) 29 M 124, 
(8) 28 B 244; 5 Bom. L R 1003. 
(4) 25 Bom, L R 516; 73 Ind. Oas 1020; AI R 1923 
Bom. 454. 
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Chinta Roy, 36 Ind. Cas. 881 (5) which con ` 
flicts with that Umacharan Sen Gupta v. 
Chinta Roy, 36 Ind. Cas. 881 (5), in dealing 
with the power of the District Judge to 
transfer the case to thd Court of Small, 
Causes. Section 32 (2) is not considered. 
What was under consideration in that case 
was the powers given to the District Judge 
by s. 24, Civil Procedure Code. 

Now, I think, it is desirable to observe 
that ins. 24, when dealing with the trans- 
fer of a case filed as a Small Cause to 
a Court that has Ordinary Original Jurisdic- 
tion s.24 (4) impresses upon the suit the 
character it originally had and specifically 
provides that the change in the Court 
shall not affect a change in the suit, lt 
was instituted in the Small Cause Court 
and it remains a small cause, It may be said ` 
that the omission to deal with the con- 
verse case in s. 24, i.e, a ckse where a: 
suit is filed as an original suit and then 
is transferred to the Small Cause Court 
argues that it was not the intention of 
the Legislature in such a case to retain 
for the original suit the character of origi- 
nal suit. But I think there is much better 
reason than that for the omission of the 
converse case. The Civil Procedure Code 
was passed in 1908. The converse case has 
been dealt with in 1887 by an unrepealed 
Act andit is to be found in s. 32 (2) of 
the Provincial Small Oause Courts Act. 

The result of the above analysis, there- 
fore, in my opinion is this. The learnéd 
District Judge had the power to transfer 
these cases to the Small Cause Court but they 
retained their character of the original 
suits. It is true that as a” consequence 
the transference of them to the Small 
Cause Court was idle, but I think it is 
better to putit in the way I have, than to 
say that the District Judge had no power 
to transfer them. He had power but the 
transfer was to no purpose, They have in 
fact been tried as Small Oause suits 
though they should in fact have been tried 
as original suits, though by a Small Cause 
Court. : 

The ease will accordingly have to be re-iri- 
ed as original suits and they are referred to 
the trial Court accordingly. Itis very regret- 
table that these cases have been, as a conse- 
quence, so greatly delayed and I direct 
that all the future stages shall be expe- 
dited so far as practicable certainly through 
all stages in Courts subordinate to the 
High Court. The costs of these Civil Revision 
Petitions will be costs in the cause. It is 

(5) 36 Ind, Cas. 881, 
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not the plaintiff's, fault that these trans- 
fers weremade. They were made by the 
District Court of its own motion. 


A, Order accordingly. 


— 


ALLAHABAD HIGH COURT 
Privy Council Appeal No. 26 of 1934 
_ December 14, 1934 
KENDALL, Ac. O. J. AND Baspat, J. 
RAM PRASAD— APPELLANT— APPLICANT 


VETSUS 
TRILOK NATH, MINoR— OPPOSITE 
PARTY 
Civil Procedure Code (Act V of 1908), s. 109 (c)— 


For certifying case as fit one, issue must be of general 
importance. 

In order to certify a case as beinga fit one for 
appeal to the Privy Council the issue involved 
must be one of general importance. 

Where the defendant was unable to plead before 
the High Court that . he had discovered 
new and important matter, and this was one of the 


groundson which the application for review was 
dismissed: 


Held, that certificate that a caseis a fit one for 
appeal to His Majesty, should not be given. Banarsi 
Prasad v. Kashi Krishna Narain (1), Radha Krishna 
Ayyar v. Swaminatha Ayyar (2), referred to, 


_P. ©. A. for leave to Appeal to His 
Majesty in Council. 

Messrs. Gopi Nath Kunzru and Shah 
Jamil Alam, for the Applicant. 

Dr. Katju, for the Opposite 
Party. i 

- Judgment.—This is an application for 
leave to appeal to His Majesty in Council 
from an order passed by a Bench of this 
Court rejecting an application for a review 
of judgment. It is admitted by Mr. 
Kunzru, who appears in support of the 
present application that if it can be allowed 
at all it must be under cl. (c), s. 109, Civil 
Procedure Code and not cl. (a) or (b) of 
that section, that is to say, we should have 
to certify that itis a fit case for appeal to 
His Majesty in Council. 

The circumstances in which the appli- 
cation for review was made are these. 
The applicant was the defendant in a mort- 
gage suit, and the issue on which he had 
failed both in the trial Court and on appeal 
in the High Court was in regard to a pay- 
ment of Rs. 9,000 said to have been made 
to the plaintiff, and said by the defendant 
to have been entered in the plaintiff's 
account books relating to money-lending, 
During the proceedings the defendant 
summoned the account bcoks of the 
plaintiff but the plaintiff’ died during 
the progress of the suit, and his son, 
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who was brought on to the record as his 
representative, denied the existence of 
the account books. Subsequently the de- 
fendant discovered that some account books 
had been filed by the original plaintiff in 
some other litigation and had been in the 
possession of a Receiver, but that they had 
been subsequently returned by the Court to 
the plaintiff's son, His contention in 
making his application for review was, not 
that those account books contained any 
definite entry which would show the pay- 
ment of Rs. 9,000, but that the mere fact 
that the account books existed showed that 
the plaintiff or the plaintiff's son had been 
intentionally keeping them back, and this 
would have enabled the defendant to ask 
the Court to make a presumption that there 
was evidence in the account books which 
would have. been against the plaintiff's 
interest. 

It will be seen, therefore, that the defen- 
dant was unable to plead hefore this Court 
that he had discovered new and important 
matter, and this was one of the grounds 
on which the application for review was 
dismissed. We have, however, now to 
consider whether the issue raised is one 


. that we could certify as being a fit one for 


appeal to His Majesty in Council. It must 
be conceded that such an issue would have 
to be one of general importance. The 
criterion has been laid down by Lord 
Hobhouse in the case of Banarsi Prasad v. 
Kashi Krishna Narain (1), where he re- 
marked that cl. (c), s. 109, Civil Procedure 
Code : 

:“is clearly intended to meet special cases, such for 
example, as those in which the point in dispute is 
not measurable by money, though it may be of great 
public or private importance. To certify that a 
case is of that kind, though itis left entirely in the 
discretion of the Court, is a doubtful process which 
could not be performed without special exercise of 


that discretion, evinced by the fitting certificate.” 


In a later case, Radha Krishna Ayyar v. 
Swaminatha Ayyar (2), their Lordships 
of the Privy Council remarked, that the 
certificates given under cl. (e), s. 109, are 
of great consequence, that they seriously 
affect the rights of litigant parties, and 
that they ought to be given in such a form 
that it is impossible to mistake their mean- 
ing upon their face, and in that case 
special leave to appeal was given on the 
ground that an important question of law 
affecting the whole community was raised, 


(1) 23 A 227; 281 A 11; 7 Sar 825 (P. 0). 

(2) 44 M 293; 60 Ind. Cas, 85; A I R 1991 P © 25; 
48 TA 31; 19 ALJ 161; 40M L J 229: 13 L W 321: 
(1921) MW N 119; 33 O LJ 277; 25 O W N6309: 
23 Hom L R 718; 29 MLT 418(P. 0.) : 
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whioh had not hitherto been the subject of 


judicial interpretation. It was further 
remarked : 
- “There are questions, as for example, those 


relating to religious rights and ceremonies, to caste 
and family rights, or such matters as the reduction 
of the capital of companies as well as questions of 
wide public importance in which the subject-matter in 
dispute cannot be reduced into actual terms of money. 

Sub-s, (c), s. 199, Civil Procedure contemplates that 
sucha state of thing exists, and r. 3, O. XLV, 
regulates the procedure." p 

Such being the grounds on which their 
Lordships have held that an appeal may be 
certified under cl. (c), s. 109, we are clearly 
of opinion that the circumstances of the 
present case do not justify us in giving 
Buch a certificate. The application is, there- 
fore, dismissed with costs. 

D, Application dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 550 of 1932 
September 24, 1934 
Nrauat-UbvaH, J. 

SAIRA KHATUN— APPELLANT - 
versus 


QUTUBUDDIN AND OTHERS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 66, 100— 
S. 66, scope of—S.66 applies, where one of parties is 
transferee from auction-purchaser — High Court can 
‘ignore even a point of law raised before it for the first 
time—High Court, when can take cognizance of such 
point— Advancement— Purchase by husband in name 
of wife—Presumption of advancement, whether arises 
in India -Benami. 

Section 66, Civil Procedure Code, applies not only 
to cases in which the property is claimed against an 
auction-purchaser himself, but also where it is 
claimed against his representative-in-interest. [p. 
617, col, 2.] 

Where the auction-purchaser is no party and is 
indifferent as to which of the two contending parties 
is held to be entitled to the property purchased by 
him, he being admittedly a mere stake holder, s. 66 
does not apply. Thisdoes not apply to case where 
the defendant isa transferee under a valid title-deed 
from the auction-purchaser. Jambu Dass v. Jai 
Prakash (2), Saradindu v. Gosta Behari (3) and 
Abinas Chandra Majhi v. Pratul Chandra Ghose 
14), referred to. [p. 618, col. 1.] 

It is open to the High Court to ignore a point even 
of law ifit is raisedfor the first time in the High 
Court. Atthe same time the power ofa Court of 
second appeal to giveefiect to a plain provision of 
law even though not raised in the Courts below cannot 
be questioned, Where the equities of a case require 
such a course to be adopted there is no Jegal bar to 
the point being taken cognizance of by the Court 
itself, [ibid.] 

Where property is purchased by a husband in the 
name of hie wife, there is no presumption of advance- 
ment in India and any one alleging that the husband 

‘made the purchase for his wife should establish it 
by evidence other than that afforded by the fact that 
the pe stood in the name of the wife. [p. 616, 
col. 1, 


S.C. A. from the decision of the Addi-. 


tional Sub-Judge, Bulandshahr, dated 
-March 18, 1932.- i 
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Mr. M. A. Aziz, for the Appellant. ~ - 
Mr. K. C. Mital, for the Respondents. 
Judgment.—Thie is an appeal by de~ 

fendant No. 1, and arises from a suit 

brought by the plaintiff-respondent for 
recovery ofa share in four properties 
mentioned at the foot of the plainte The 
trial Court dismissed the plaintiff's suit, 
but the lower Appellate Court has decreed 
it. The position of the parties will appeat 
from the following pedigree. ~ nni 


ASGAR ALI 
O f 
Musammat Mamni Ausaf Ali ‘Musammat Kaniz 
(daughter) Roshan Ali Fatma (daugh- 
Musammat Fatma Musammat Saira ter) Imtiaz 
Ali - - 


Begam eae) defendant No. 1. 








| | . 
Nizam Musammat Muhammodi Hafizul Kutubud- 


Uddin Begum Rab, din, 
defendant defendant defendant plaintif 
No. 2. No. 3, No.4. © - 


The plaintiff's case as set out in the 
plaint is that the properties detailed at 
the foot of the plaint belonged to Roshan 
Ali though properties Nos. 2 and 3 were 
purchased benami in the name of defend- 
ant No. 1 and property No. 4 was purchased 
at auction by one Abdul Rahman for 
Roshan Ali and he (Abdur - Rahman) 
transferred it to defendant No. 1 with 
whom he was in collusion. As regards 
property No. 1 which stood in the name of 
Roshan Ali himself there is no dispute in 
appeal, the plaintiff being one of the 
heirs of Roshan Aliis entitled to a fractional 
share therein. The suit was contested by 
defendant No. 1, the appellant, who pleaded 


that the money with which properties Nos: 2 


and 3 were taken belonged to her, but in 
her evidence she admitted that the money 
had been given to her by her husband. 
As regards property No. 4, her “case was 
that it had been purchased at an auction 
by Abdul Rahman as her agent. It is 
common ground that Abdul Rahman pur- 
chased it at an auction and a certificate was 
granted to him and - -that after- the 
death of Roshan Ali -Abdul Rahman 
execuied a deed of sale in respect of that 
property in favour of defendant No. 1. 
Abdul Rahman was examined as a witness 
and stated that he had in fact received 
no consideration from defendant No.1 in 
respect of the sale-deed. He also stated 
that Roshan Ali had supplied him with 
funds for the purchase at auction sale and 
directed him to transfer it-to his wife 
defendant No. 1. In accordance with 
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Roshan Ali's direction which Abdul 
Rahman characterises as will, he executed 
a sale-deed in favour of defendant No. 1 
for an ostensible consideration of Rs. 400. 
The sale-deed was admittedly executed 
after the death of Roshan Ali. 

One other defence was taken by defend- 
ant No. I. She alleged that Roshan Ali 
was not the son of Ausaf Ali and that he 
was a foundling and was brought up by 
Imtiaz Ali, the husband of the sister of 
Ausaf Ali. It has, however, been found by 
the lower Appellate Court that Roshan Ali 
was the son of Ausaf Ali. Tho finding 
is one of fact and cannot be questioned in 
‘second appeal. If it had been found 
otherwise the plaintiff would not have been 

«entitled to inherit any part 
Ali's property. The plaintiff's right to 
a share in the properties in dispute cannot, 

‘therefore, be disputed, if they belonged 
‘to Roshan Ali. The only question is whether 
the same belonged to Roshan Ali. As 
already siated, there is no controversy as 
regards property No. 1. The arguments 
before me related to the other three pro- 
perties. The trial Court was of opinion 
that in the absence of evidence to the 
contrary, it should be presumed that 
Roshan Ali purchased the Properties in 
question for the benefit of his wife and 
that the plaintiff not having rebutted 
that presumption, his suit is liable to be 
dismissed. Accordingly that Court dis- 
missed the plaintiff's suit. The lower 
Appellate Court referred to certain cases 
and held that where property is purchas- 
ed by a husband in the name of his wife, 
there is no presumption of advancement 
‘in India and that any one alleging that 
the husband made the purchase for the 
wife should establish it by evidence other 
than that afforded by the fact that the 
title-deed stood in the name of the wife. 
In my opinion the lower Appellate Court 
has taken a correct view of the law on 
the subject. 

The evidence in the case leaves no doubt 
that properties Nos. 2 ‘and 3 were pur- 
chased by Roshan Ali through Abdul 
Rahman who directed to obtain title-deeds 
in the name of the appellant. There is, 
in these circumstances, no Presumption that 
Roshan Ali had the  title-deeds obtained 
in the name of his wife as he desired her 
to become the owner of the property. It 
is true that one of the modes by which 
a man desires to make his wife the owner 
of property which he purchases from a 
third person is to take a deed in her 
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favour, in which case the transaction 
properly analysed amounts toa gift by 


the husband to the wife of the fund with 
which the property is purchased and what- 
ever part he takes in the transaction itself 
is on her behalf as her agent. It is 
however a matter of evidence as to whe- 
ther he intended that the wife should 
become the owner of the property which 
is purchased at his instance or that he 
made a gift of the money with which it 
was purchased. 

Though the learned Subordinate Judge 
enunciated the law correctly, he observed 
in the course of his judgment that: 

“There appears, however, no evidence or circum- 
stances in this case which can favour the defendant's 


contention exclusively or be incompatible with her 
ostensible ownership.” 

At ancther place he said that: 

“Abdul Rahman who was admittedly the right- 
hand man of Roshan Ali and through whom Roshan 
Ali had purchased all this property, swears that 
Roshan Ali was their owner and that the name of 


defendant No. 1 in the sale-deeds was merely 
benami.” 


I have refered to the evidence of Abdul 
Rahman and have not been able to find 
any statement to the effect mentioned by 
the learned Subordinate Judge. All that 
he says is that properties Nos. 2 and 3 
were taken by him with funds belonging 
to Roshan Ali and that as desired by 
Roshan Ali, the title-deeds were taken in 
the name of defendant No. 1. In answer 
to questions put by the Court he stated 
that he could not say whether Roshan Ali 
had taken the properties in the name of 
his wife because he desired to make her 
the owner thereof, or because he was in 
service and did not like to make it ap- 
pear that he had purchased properties. 
Roshan Ali was in service in Gwalior 
State. Defendant No. 1 was living with 
him there. The properties were purchased 
in the district of Bulandshahr where 
Abdul Rahman was employed as Ahalmad, 
It may be that the learned Subordinate 
Judge inferred from Abdul Rahman's 
evidence that Roshan Ali was the owner 
and defendant No. 1 was benamidar. But 
the learned Subordinate Judge was not 
right if his observation implies that there 
is no evidence or circumstances jn this 
case which may be indicative of the fact 
that Roshan Ali desired to make his wife 
the owner of the properties purchased by 
him through Abdul Rahman. To my 
mind the fact that Roshan Ali had no 
children and that the plaintiff and hig 
sisters who were his prospective heirs 
besides defendant.No. 1 were not near 
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relatives are circumstances which have 
evidential value on this question. If this 
were & first appeal, I would have con- 
sidered the question whether in all the 
circumstances of the casé an inference of 
Roshan Ali's intention to make defend- 
ant No, 1 the owner of the property should 
be drawn from them. I might heave ar- 
rived at my own finding even in second 
appeal on this question of fact if I were 
satisfied that the learned Subordinate 
Judge overtooked these circumstances. 
But other parts of his judgment show that 
these facts were present in his mind. In 
saying that there is no evidence or cir- 
cumstance torebut ihe prima facie owner- 
ship of Roshan Ali, the learned Judge 
probably meant that the facts mentioned 
above are not of any weight. In this 
view I accept the finding of fact though 
with a certain amount of reluctance. 

The case as regards property No. 4 
stands on a somewhat‘ different footing. 
As already stated, the property was pur- 
chased at an auction sale by Abdul 
Rahman with funds belonging to Roshan 
Ali. The former transferred it to defend- 
ant No. 1 after Roshan Ali’s death under 
asale-deed which is couched in the usual 
terms and daclares that he had purchased 
the property to which it relates at an 
auction and was transferring it to defend- 
ant No.1 in consideration of Rs. 400. It 
is of importance to notice that Abdul 
Rahman asserts in the sale-deed to be 
the owner by virtue of the auction sale 
and professes to transfer his rights, what- 
ever they were, to defendant No. 1. Inthe 
Courts below no distinction was made 
between property No. 4 and properties 
Nos. 2 and 3, all of which were dealt with 
on the footing of benami transactions. The 
memorandum of appeal in this case also 
did not raise any other question. In the 
course of arguments, my attention was 
arrested by para. 8 of the plaint which 
runs as follows: 

“Munshi Abdul Rahman, Karkun of Roshan Ali, 
purchased at an auction-sale a house, mentioned 
against No. 4 at the foot of the plaint, for Roshan 
Ali with the latter's money, and it is adjacent 
to the residential house, mentioned against No. 1 
at the foot -of the plaint. After Roshan Ali's death 
defendant No. 1 in collusion with Munshi Abdul 
Rahman, the Karkun, contrary to the rights of the 
heirs, obtained a sale-deed in her favour alone.” 

Tt appears to me that the plaintiff stands 
non-suited by his own allegation having 
regard tothe provisions of s. 66, Civil Pro- 
cedure Code. He clearly claims pro- 
perty No. 4on the allegation that Abdul 
Rahman, the auction-purchaser, was a 
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benamidar for Roshan Ali and that in col- 
lusion with defendant No. 1 Abdol Rabman 
transferred his rights to her instead. of two 
other heirs including the plaintiff. In my 
opinion s. 66, Civil Procedure Code, is in 
terms applicable. It provides that: : 

“No suit shall be maintained against any person 
claiming title under a purchase certified by the 
defendant in suck a manner as may be prescribed 
on the ground that the purchase was made on 
behalf of the plaintiff or on behalf of some one through 
whom the plaintiff claims.” 

The plaintiff claims through Roshan 
Ali. His case is that Abdul Rahman 
had purchased on behalf of Roshan Ali. 
The suit which has given rise to this 
appeal was instituted against defendant 
No. 1, who holds a deed of transfer from 
Abdul Rahman and is to that extent his 
representative-in-interest. Section 66, in 
my opinion, applies not only to cases in 
which the property is claimed against an 
auction-purchaser himself but also where 
it is claimed against his representative-in- 
interest. 

Thelearned Advocate for the respondents 
has argued that defendant No. 1 claimed 
the property on the same allegation as the 
plaintiff, treating Abdul Rahman as a 
benamidar for her. This is not correct, 
Her case is that Abdul Rahman purchased 
the property for her as her agent. Though 
the sale-deed is not specifically referred to 
in her written statement, she produced it 
in support of her case. In my opinion 
taking the written statement with the sale- 
deed preduced by defendant No. 1, it is 
clear that she is claiming title under a 
purchase certified by the Court within 
the meaning of s. 66, Civil Procedure Code. 
The learned Advocate for the respondents 
relies on Ramaswami Aiyar v. Venkappaier 
(1). In that case'there was no transfer or ag- 
signment by the auction-purchaser in favour 
of the defendant, The auction-purchaser 
was no party andthe case of both parties 
was that he wasa benamidar. The auction- 
purchaser had executed a deed of release 
in favour of the defendants. The learned 
Judges took care to point out (p, 1001 of 
33 Ind. Cas. Ramaswami Aiyar v. Ven- 
kappaier (1)), that the deed executed 
by the anction-purchaser was only a deed 
of release pure and simple whereby the 
executant renounced a claim, but conveyed 
no title. They proceeded to observe that: 
“defendant No. 1 cannot, therefore, pose as 
an assignee of the rights of” the auction- 
purchaser. In the case before me, the posi- 


(1) 33 Ind. Cas. 1000; AIR 1917 Mad. 365; 3 L W 
233; (1916) I MW N 184, 
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tion is different as I have already indicated. 
Defendant No, 1 is a transferee in the real 
sense of the term. The fact that Abdul 
Rahman received no consideration from 
ber can make no difference. Abdul Rahman 
intended to transfer the property to her and 
did transfer it. A third person such as the 
plaintiff cannot assail the validity of the 
deed onthe ground that as between the 
patties to it there was no consideration. 


Another case relied on is Jambu Doss v. 


Jai Prakash (2), which followed Saradindu 
v. Gosta Behari (3). In none of these cases 
the defendant was either the auction-pur- 
chaser or a transferee of the auction-pur- 
chaser. He could not be considered to be 
claiming title under the sale certificate. 
Same was the case in Abinas Chandra 
Majhi v. Pratul Chandra Ghose’ (4). These 
cases may be authorities for the proposition 
that where the auction-purchaser is no 
party and is indifferent as to which of the 
two contending parties is held to be entitled 
to the property purchased by him he being 
admittedly a mere stake holder, s. 66 does 
not apply. They do not apply to a case 
where the defendant is a transferes under 
a valid title-deed from the auction-pur- 
chaser. 

The learned Advocate for the respondents 
protested against this part of the case being 
disposed of with reference to s, 66, Civil 
Procedure Code, which was not relied on 
in any of the Courts below. It is certainly 
open to me to ignore a point even of law 
if it is raised for the first time in this Court. 
At the same time the power of a Court of 
second appeal to give effect to a plain 
provision of law even though not raised in 
the Courta below cannot be questioned. 
Where the equities of a case require such 
a course to be adopted, there is no legal 
bar to the point being taken cognizance of 
by the Court itself. ín taking this point I 
was influenced by the consideration that 
defendant No. 1, is the widow of Roshan 
Ali; he had expressly asked Abdul Rahman 
to convey this property io her whom he 
would naturally prefer to the plaintiff and 
the other heirs who are otherwise not very 
near relations. It is more equitable to give 
effect to his wishes if it is possible to do s0, 
as I think it is by invoking the aid of s. 66, 
Civil Procedure Code. The result is that 
I allow this appeal in part and modify the 

(2)82 Ind, Oas. 344; A I R 1€25 All. 47; LR5A 
671 Oiv. 

(3) 75 Ind, Cas. 198; A I R 1923 Cal. 302;37 CL J 
403; 27 O W N 208. 

(4) 55 C 1070; 108 Ind. Oas. 585; A I R 1928 Cal, 448; 
32 O WN 759, 
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decree of the lower Appellate Court by 
dismissing the plaintiff's suit as regards 
property No. 4. In other respects its decree 
shall stand, The plaintiff-respondent shall 
have 3/dths of his costs from defendant 
No.1 who shall have I/ith of her costa 
from the plaintiff. 

N. B.—Leave to appeal under the Letters 
Patent is granted tothe plaintiff, but not 
to the defendant. 


Appeal partly allowed. 
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Criminal Law Amendment Act (XXIII of 1932), 
s. T—Sedition—Seditious matter deliberately introduc: 
ed—Fact of speech itself being innocuous is no 
defence—Interpretation of s. 7—Reference to State- 
ment of Objects and Reasons, if necessary—S. T, if 
can be applied to picketing in course of trade 
dispuies— Seditious speech—Verbatim report of 
speech, if necessary to establish what speaker said— 
Statements made in Legislative Assemb/y—Reference 
to, legality of—Interpretation of  Statutes—Trade 
Unions Act (XVI of 1926), s.17—Conflict between s, T 
and Act, if emists—Offence under s. 7 committed in 
course of trade dispute—Sentence—Criminal Proce- 
dure Code(Act V of 1898), s. 235 (1)— Same transaction, 
meaning of—Tests to seeif acts are committed in 
same transaction. 

It is no defence in a charge for sedition that the 
bulk of the speech was innocuous if seditious mat- 
ter is deliberately introduced. Where, therefore, the 
accused is not charged with making speeches assuch 
but with abetting the offence of molestation, it is 
sufficient to prove that part of his speech relates to 
the abetment without any reference to the greater 
parts of his speeches which may be entirely legiti- 
mate with reference to the object of the strike and 
the grievances of the workers. 

It is not the law that in order to establish what 
a speaker did say ata certain meeting a verbatim 
report is necessary, 

As the wording of s.7, Criminal Law Amendment 
Act, is entirely plain and unambiguous, reference to 
the Statement of Objects and Reasone of the Act is 
unnecsssary. The section itself makes no limitation 
in respect of the parties disputing or the nature of 


‘the disputes giving rise to a situation where picket- 


iog is employed, and from the wording of the section, 
itself, it is clear that its application is universal. [p. 
621, col. 1.] 7 

In interpreting s. 7, the Court is precluded from 
considering any statements made in the Legislative 
Assembly or elsewhere on behalf of Government. 
It is no duty of the Courts of law to examine, 
criticise or interpret anything that may be said on 
behalf of Government in debate or elsewhere. The 
duty of the Court is to interpret the law as enacted, 
Had it been the intention of the Legislature to ex 
clude the application of s, 7 from cases arising ow 
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of industrial disputes, it would have said soin ex- 
plicit terms, more particularly in view of the nature 
ofthe majority of the other sections of the Act 
which have their origin in other ordinances. [p 
621, col, 2.] 

Neither the ordinance out of which s. 7 arose nor 
the Act lays down any limitation as to the circum- 
stances in which molestation becomes an offence. 

There is no conflict between s 7 and the Trade 
Unions Act of 1926. Trade Unions have the right 
to declare strikes and to do certain acts in further- 


ance of trade disputes. They are not liable 
civilly for such acts or criminally for 
conspiracy inj the furtherance of such acts as the 


Trade Unions Act permits, but there is nothing in 
that Act which apart from immunity from criminal 
conspiracy allows immunity from any criminal 
offence. But any agreement to commit an offence 
would, under s. 17 of the Trade Unions Act, make 
them liable for criminal conspiracy, Section 7 of the 
Criminal Law Amendment Act is part of the Orimi- 
nal Law of the land and an offence committed as 
defined in that section is an offence to which the 
concluding sentence of s.17 of the Trade Unions 
Act applies as muchas it would doto an agresment 
to commit murder. 

Held, that as the offence under s. 7 was committed 
under a bona fide trade dispute ands. 7 was applied 
to such trade disputes for the first time, the sen- 
tence should be reduced tothe term already under- 

one, 

5 It is not essential for operation of s. 235 (1) Orimi- 
nal Procedure Oode, that the transaction itself should 
be of a criminal nature. The test is that the acts 
dons must be so related to each other in point of 
purpose, oras cause and effect, or as principal and 
subsidiary acts, as to constitute one continuous 
action, The testto be applied is not so much pro- 
ximity in time as continuity of action and purpose, 
Where, however, criminal acts are separated by an 
interval of time, the length of the interval may be 
an important indication that such continuity is want- 
jog. Queen-Empress v. Fakirpa (4),and other cases 
relied on, 


Or. R. against the order of the Sessions 
Judge, Nagpur. 

Mr. P. Lobo, Standing Counsel, for the 
Crown, 

Order.—This is an application in revi- 
sion by R.S. Ruikar who has been con- 
victed of the abetment of the offence of 
molestation defined in s. 7 of the Oriminal 
Law Amendment Act (XXIII of 1932). He 
was sentenced to six months’ rigorous im- 
prionment, and the sentence was upheld on 
appeal. 

The facts found are as follows. The 
Nagpur Textile Union of which the appli- 
cant is the President had determined on a 
strike of textile workers in Nagpur, the 
ground being that certain conditions in 
the terms of settlement of a strike in the 
previous year 1933 had been evaded by the 
Empress Mills in Nagpur. The strike was 
ordered, but did not at first meet with the 
response which the Union desired and conse- 
-quently a system of picketing was inaugu- 
rated. On May 3, 4 and 6, 1934, the appli- 
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cant made speeches supporting the strike 
and in the course of his speeches advo- 
cated and encouraged the picketing of the 
mills and called for volunteers to carry on 
the picketing. Onthe morning on May 5, 
as a result of a complaint made by some 
of the strike committee that two women 
picketers had been harassed by the Police 
and driven away, the applicant brought 
his wife to one of the mill gates and posted 
her there with instructions to beat, with her 
slippers, any one who interfered with her. 
Charges were framed under four heads, 
three relating to the speeches delivered on 
May 3, 4 and 6, 1934, and the fourth relat- 
ing to the incident of the abetment of 
picketing by his wife on May 5. Pro- 
ceedings were taken against the applicant 
on the May 7, unders. 107, of the Criminal 
Procedure Oode, and it is admitted that 
after that there were no further activities 
on his part. He was not, however, arrested 
for the offences of which he has been charg- 
ed and of which he has been convicted 
until May 16. The proceedings under 
5. 107 of the Criminal Procedure Code, are 
in abeyance, 

The principal contention on behalf of 
the applicant is that on the facts found 
against him in trial and in appeal no 
offence has been committed as s, 7 of the 
Oriminal Law Amendment Act (XXIII of 
1932) can have no application to purely 
industrial disputes. Before dealing with 
this point it will be well to dispose of 
minor points arising out of what may be 
called the usual arguments advanced in 
cases dealing with the effect of reported 
speeches. It is contended that there has 
been no proof that in the course of the 
speeches made by the applicant he did 
advocate picketing of the mills and abetted 
it since there is admittedly no full verbatim 
report of the speeches that he made. It is 
not the law thatin order to establish what 
a speaker did say at a certain meeting a 
verbatim report is necessary. The reports 
which have been made by two experienced 
reporters have left no doubt in the mind of 
either of the Courts below that picketing 
was advocated and volunteers were called 
for in the speeches and there is ample 
evidence to support the finding of fact 
reached that such advocacy was made. 

It is next contended that the speeches 
must be regarded as a whole and a casual 
allusion to picketing should be disregarded 
when the bulk of the speech was on matters 
unconnected with actual picketing. It is 
no defence in a charge for sedition that the 
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bulk of the speech was innocuous if sedi- 
tious matter is deliberately introduced, and 
in this case the applicant is not charged 
with making speeches as such but with 
abetting the offence of molestation. It is 
sufficient to prove that part of his speech 
_ relates to the abetment without any refer- 
ence tothe greater parts of his speeches 
which may be entirely legitimate with refer- 
ence to the object of the strike and the 
grievances of the workers. 
Finally it is contended that what was 


said was not “picket but be careful not to’ 


use violence” but “if you picket, be careful 
not to use violence,” and it is urged’ that 
one significant word has been omitted in the 
reports made by the Police. It is quite 
improbable that in the taking down of what 
the reporters well knew to be the import- 
ant matter in the speech, they should 
_ deliberately have omitted an essential word 
which would alter the meaning of the 
- speaker, and in any case it was the duty 
of the applicant to show that there was this 
omission. He has adduced no evidence 
whatever on this particular point and indeed 
the line of his defence precluded him afford- 
ing any such evidence, and the argument 
appears to have been raised here by the 
applicant in person for the first time. 
Another point taken is that a paragraph 


from his written statement made in the- 


proceedings under s. 107 of the Oriminal 
Procedure Code has been used against him 
as showing that he did advocate picketing 
and that it has been misinterpreted, in 
that the real meaning was that he advocated 
picketing only in the previous year 1933. 
The applicant claims, that the statement 
should be read as a whole, which would show 
that he did not advocate picketing on this 
occasion at all. I have read through the 
whole statement and I find that there has 
been no misconception on the part of the 
learned Sessions Judge in dealing with this 
particular item. Pdragraph 3 of the state- 
ment runs: 

“Strike is a perfectly legal and legitimte method 
for the redress of the economic grievances of the 
workers, The Trade Union Act and the Trades 
Disputes Act have recognised the legality of this 
weapon, In pursuance of the resolutions of the 
Nagpur Textile Union, the accused has been advocat- 
ing the desirability of a strike and also that .of 
peaceful and legal picketing. Neither the law of 
the land nor the Government have declared peace- 
ful picketing as illegal in industrial disputes. In 
the last Trade Dispute in 1933 in the Model Mills, 
peaceful picketing was allowed even by the Local 
Government officials.” 


_ This can, in my opinion, have no other 
interpretation than that the applicant did 
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advocate picketing during the. present - 
strike. The last sentence is a justification 
ofthe present advocacy and in the next 
paragraph the applicant states: ; 

“Whatever picketing was resorted to, was 
perfectly legal and peaceful (this refers to the - 
strike now under consideration) No intimidation 
or coercion or molestation was ever used against 
On the other hand, 
caution was taken to see that all the activities 
of the Union were non-violent and peaceful. The 
accused No, 1 (the present applicant) was personally 
keeping a watch over all the activities of the 
Union workers so as to ensure perfect peace.” 

I have no doubt at all that in his state- 
ment the applicant maintained that he 
had always advocated peaceful picketing 
both last year and this. 

There has also been challenge asto the 
sufficiency of the evidence on which the 
applicant was convicted in respect of the 
incidents on the morning of May 5. The 
evidence of the Police Sub-Inspector, who. 
was on duty,on this point has been ac- 
cepted and there is no reason why it 
should not have been accepted. It is con- 
tended that he had no‘personal knowledge 
whether some female picketers had been 
previously removed or no. This in no way 
vitiates the testimony regarding the pro- 
duction by the applicant of his wife and 
posting at the mill gates. It is the ap-- 
plicant’s own case that early that morn-. 
ing two female picketers had been driven 
away by the Police and it has been found, 
and correctly found, that the applicant 
produced his wife as a dramatic gesture 
to counter this action on the part of the 
authorities and instructed her to offer 
resistance against any attempt at intefer- 
ence with her, so as to make capital out 
of any incident that’ should arise. 
I have no doubt as to the sufficiency of the 
evidence called to prove this particular 
incident, or to be correct application of 
s. 114, Indian Penal Code, to this particular 
charge. 

In order to support the view thats. 7 
of the Criminal Law Amendment Act has 
no reference to picketing in the course of 
trade disputes, I am asked to refer to 
the statement of objects and reasons 
accompanying the Criminal Law Amend- 
ment Act on its introduction, and the deci- 
sion in Shantanand Gir v. Basudevanand 
Gir (1) has been cited as authority for 
the proposition that such reference is 
permissible, and old cases from the C. P. 
Law Reports have been cited to show that 

(1) 52 A619; 125 Ind, Oas. 417; A I R 1930° All. 
i a L J 402; Ind. Rul, (1930) All, 685 
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Judges have made references to Statement 
of Objects and Reasons in the past for 
the purpose of interpreting the law. The 
only other case cited by the applicant is 
Adminictrator-General of Bengal v. Prem- 
lal Mullick (2) and it is contended that their 
Lordships of the Privy Council, when 
‘holding that proceedings of the Legislature 
in passing a statute are excluded from 
consideration on the judicial construction 
of Indian Statutes, thereby implied that 
a reference to the Statement of Objects 
and Reasons is permissible. I am unable 
to read any such implication in the judg- 
ment of their Lordships. The latest 
O. P. case cited was Balaji v. Govinda 
(3) and in that, as in the previous cases, 
there was doubt as to the exact meaning 
or intention of a particular section, In 
Shantanand Gir v, Basudevanand Gir (1) 
which the applicant cites, the Judges of the 
High Court of Allahabad were eqaally 
divided on the question whether it was 
permissible to refer to the Statement of 
Objects and Reasons appended to an Act 
as introduced and published and the three 
learned Judges who held that such a re- 
ference was permissible qualified their 
observations by the limitation that such 
a reference could be made when there 
was an ambiguity. As the wording of the 
section under consideration is entirely 
plain and unambiguous, it seems tome 
unprofitable and unnecessary to enter into 
a discussion of the question whether such 
a reference is permissible at all. The 
section itself makes no limitation in 
respect of the parties disputing or the 
mature of the disputes giving rise toa 
situation where picketing is employed, and 
from the wording of the section itself I 
am unable to see that its application is 
anything but universal. 

It is next contended that a perusal of 
the Act as a whole without any reference 
to the Statement of Objects and Reasons 
would indicate that s. 7 of the Criminal 
Law Amendment Act is to be utilised 
only on occasions of combating undertakings 
which are subversive to the Government. 
Now it is true that the bulk of the sec- 
tions in the Criminal Law Amendment 
Act (XXIII of 1932) do refer to activities 
subversive to Government and that the 
Act is a consolidation of some ordinances 
which had been jssued from time to time and 
which the Legislature considered necessary 


o 22 0788; 22 I A 107; 6 Jar. PO J 603 
(3) 1 OPL RUIL 
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of the law, but that 
in itself does not show that s, 7 cannot 
be of universal application. There are 
other sections which are equally of uvi- 
versal application. I cites, 10 of the Act 
which gives the Local Government power 
to declare offences committed under 
certain sections non-bailable and cogniz- 
able despite the provisions of the Criminal 
Procedure Cede, The Local Government 
may publish the requisite notification re- 
quired by this section at any time when 
it considers that such proclamation is 
necessary in the interests of law and order, 
but once such a notification has been 
issued, the section would become operative 
in law whether the offences falling under 
these sections were committed with a sub- 
versive object or no. The same criterion 
would apply to s. 7 of the Act, the 
effectiveness of which depends on the ` 
publication of the notification by the 
Government that the section shall come 
into force. - The requisite notification was 
published in August 1933. 

It is urged that at the time the Cri- 
minal Law Amendment Act was passed 
by the Central Legislature, assurances 
were given that s. 7 would not be employed 
in the case of industrial disputes. In. 
interpreting the section this Court is 
precludedfrom considering any statements 
made in’ the Legislative Assembly 
or elsewhere on behalf of Government. It 
is no duty of the Courts of law to examine, 
criticise or interpret anything that may be 
said on behalf of Government in debate 
or elsewhere and it is beyond the com- 
petence of this Oourt to examine the cor- 
rectness of the applicant's assertions. The 
duty of the Court is to interpret the law 
as enacted. Had it been the intention 
of the Legislature to exclude the applica- 
tion of s. 7 from cases arising out of 
industrial disputes, it would have said so 
in explicit terms, more particularly in 
view of the nature of the majority of-the 
other sections of the Act which have their 
origin in other ordinances. 

Jt is next argued that the ordinance out 
of which s. 7 arose was enacted with the 
particular purpose of combating the Civil 
Disobedienca Movement. It is no doubt 
true that this was the occasion, but neither 
the ordinance nor the present Act lays 
down any limitation as to the circum- 
stances in which molestation becomes an 
offence. At the time of the Oivil Dis- 
obedience Movement of 1930 certain 
persons discovered a gap in the Indian 


to embody as part 
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Penal Code whereby they were enabled to 
commit acis of intimidation which were 
not punishable by law. Proceedings taken 
to remedy this deficiency were not directed 
personally against such persons who were 
influenced by motives hostile to Government, 
but remedied the defect in the law which 
left open the way for any person who so 
chose to bring unwarranted pressure on 
another person whatever his motive might 
be. The absence of any provision prevent- 
ing molestation was recognised as a definite 
lacuna in the Criminal Law and an enact- 
ment was made to remedy it. That the 
defect was discovered by the ingenuity of 
persons taking part in the Civil Dis- 
obedience Movement does not limit the 
universal applicability of theremedy and 
I am unable to read, asthe applicant desires 
me toread the opening word of the section 
“whoever” as “whoever “may be dis- 
affected towards the Government.” 

The next contention is that there is a 
definite conflict between s. 7 of the 
Criminal Law Amendment Act and the 
Indian Trade Unions Act of 1926. It is 
contended that the valuable right given 
to Trade Unions to declare a strike and 
their immunity from liability for criminal 
conspiracy or to civil suits in connection 
with the furtherance of a strike is taken 
away ifs.7of the Criminal Law Amend- 
ment Actis held tobe applicable to trade 
disputes. Iam unabletosee any conflict. 
Trade Unions have the right to declare strikes 
andtodo certain acts in furtherance of trade 


disputes, They are not liable civilly for 
such acts or criminally for conspiracy 
in the furtherance of such acts as 


‘Trade Unions Act permits, but there is 
nothing in that Act which apart from 
immunity from criminal conspiracy allows 
immunity from any criminal offences. 
Indeed any agreement to commit an offence 
‘would, under s.17 of the Trade Unions 
Act, make them liable for criminal con- 
‘spiracy. Section 7 of the Criminal Law 
‘Amendment Actis part of the Criminal 
Law of the land and an offence committed 
„as defined in that section is an offence to 
‘which the concluding sentence of s. 17 of 
the Trade Unions Act applies as much as 
it would do to an agreement to commit 
murder. The applicant has cited several 
passages from “Maxwell on the [nterpreta- 
tion of Statutes” which are all eminently 
-acceptable propositions of law, but have no 
-application tothe case in hand, Section 7 
„of the Criminal Law Amendment Act 
‘defines: a criminal offence of universal 
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application without restriction and it must 
be interpreted according to its plain and 
obvious meaning, and as it defines a 
criminal offence, it is not in conflict with 
the provisions of the Trade Unions Act 
which remains unimpaired by s.7of the 
Criminal Law Amendment Act. In. 
abetting the commission of this offence, an 
offence which was undoubtedly committed, 
the applicant has been correctly convicted. 

I now turn to the other principal ground 
taken in revision, namely that the convic- 
tion is bad as the form of the charge 
does not come within the exceptions to s. 233 
laid down in ss. 234,235 and 236 of the 
Criminal Procedure Code. The charge sheet 
runs ag follows:-— 

Mr. R. D. Beohar, S. D. M. and Magistrate 
‘Ist Class, Nagpur, hereby charge you R. 8. 
Ruikar as follows:— . 

“Firstly tbat you on or abot 
the May 3, 1934 at Nagpur, abetted the 
commission of an offence of molestation 
(picketing) punishable under s. 7 of the 
Criminal Law Amendment (Act) of 1934 
(sic, apparently 1932), by textile workers, 
numbering more than 10 persons, by asking 
them to enrol as volunteers for the purpose 
of carrying on picketing, soas to bring 
about strike in Empress Mils and 
thereby committed an offence punishable 
unders. 117, Indian Penal Code read with 
8.7 of Criminal Law Amendment Act of 1932 
and within my cognizance. j 

“Secondly that you on or about May 4, 
1934, both in the morning and at the 
evening at Nagpur, abetted the commis- 
sion of an offence of molestation (picketing) 
puniskable under s.7 of the Criminal 


Law Amendment Act, 1932, asking 
them to enrol as volunteers for the 
purpose of picketing among workers, 


so as to bring about strike in Empress 
Mills acd thereby commitied an offence 
punishable under s. 117 of Indian Penal 
Code read with s. 7 of Criminal Law Amend- 
ment Act, 1932, and within my cognizance.’ 

“Thirdly that you on or about May 6, 1934; 
at Nagpur, abetted the commission of an 
offence of molestation (picketing) punishable 
unders.7 of Criminal Law Amendment 


Act, 1932, by textile workers num- 
bering more than 10 ` persons by 
asking them to enrol as volunteers for 


the purpose of picketing among workers so 
asto bring about strike in Empress 
Mills, and thereby committed an offence 
punishable under s, 117 of.the Indian Penal 
Code read with s, 7 of Criminal Law Amend. 
ment Act, 1932, and within my cognizance, 
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“Forthly that Mrs. Ruikar on May 5, 1934, 
at or about the gate of Empress Mill No.5 
committed the offence of molestation 
(picketing) punishable under s. 7 of the 
Criminal Law Amendment Act, 1932, and 
that you at Nagpur, abetted said Mrs. 
Ruikar in the commission of the said 
offence of molestation punishable under 
8.7 of the Criminal Law Amendment Act, 
1932, which was committed in your presence 
in congequence of your abetment (sic) and 
thereby committed an offence punishable 
under s. 7, Criminal Law Amendment Act, 
read with s. 114 of the Indian Penal Code. 

“And Thereby direct'that you be tried on the said 
-charges.” 

The learned Standing Counsel for the 
Crown has admitted that even if the 
fourth head were omitted, the case could 
not fall under s. 284 of the Criminal Proce- 
dure Code in view of the fact that the 
second head refers to more than one 
speech and that his case must stand or 
fall entirely on the question whether the 
‘offences detailed in the charge can be 
‘taken as forming part of the “same transac- 
tion” as defined in s, 235 (1) of the Criminal 
Procedure Code. The main argument 
before the Sessions Judge was that the 
transaction itself must be a criminal 
transaction, that in fact the whole object 
to be achieved by the offences in respect of 
which an accused is charged must be illegal 
and that the object in this case was 
the admittedly legal object of calling 
the workers of the Empress Mills out on 
strike. This contention was correctly re~ 
pudiated by the learned Sessions Judge 
and he gave examples of cases where 
offences might be committedin the course 
of a transaction whose aim was perfectly 
legitimate. There is also authority on the 
point in Queen-Eempress v. Fakirpa (4) 
where certain Police Officers were charged 
with wrongful confinement and for causing 
hurt to extort confessions on several 
occasions in the course of a Police investi- 
gation. Inthat case although some of the 
offences were held not to form part of the 
same transaction, necessitating remand of 
the case for afresh trial, some offences of 
assaults at different times were held to 
have been committed during one trans- 
action, namelya Police investigation into 
an alleged theft. Although Jardine, J., 
refused to extend the term “same transac- 


tion” in that case to cover an investigation . 


by four Police Officers at different times 
and by different officers, he nevertheless 


(4)15 B 491, 
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held that the hurt caused on two persons 
at varying dates and their wrongful con- 
finement did form part of the same 
transaction and that the wrongful con- 
finement of one of them together with the 
hurting of athird person together formed 


another transaction,and that each of the 


series formed a transaction in itself, The 
applicant reliea on the following cases: 
Emperor v. Hari Raut (5), Gunwant v. Em- 
peror (6), and Rameshwar v. Emperor (7), 
The test laid down by Drake Brockman, 
J. C., in Emperor v. Hart Raut (5), is 
that which has been accepted in all other 
High Courts in India. It states that the 
acts done must beso related to each other 
in point of purpose, or as cause and 
effect, or a8 principal and subsidiary acts, 
ag to constitute one continuous action. 
The test to be applied is not so much pro- 
Ximity in time as continuity of action and 
purpose. Where however, criminal acts 
are separated by an interval of time, the 
length of the interval may be an import- 
ant indication that such continuity is 
wanting. In Rameshwar v. Emperor 
(7), it was held, following a long 
list of authorities, that three offences of 
criminal breach of trust and three offences 
of falsification of accounts cannot be tried 
together as each false entry amounting to 
an act of falsification is in itself a sepa- 
rate offence. There is certainly ample 
authority forthe proposition thatthe same 
person cannot betried at the same trial 
of charges under s. 409, ands. 477-A of 
the Indian Penal Code, but that is hardly 
applicable to the facts here. An act of 
criminal breach of trust can be entirely 
dissociated from one of falsification of 
accounts which in itself is a complete and 
self-contained offence, InGunwant v. Em- 
peror (6), Stanyon, A, J. C., was concerned 
with the case of the forging of a document 
by one person andits use by another in 
giving false evidence as to attestation in 
support of that document and held that 
the joint trial was illegal. The  argu- 
ment used would certainly be equally 
applicable if the scribe and the person 
for whose benefit it was forged and who 
gave evidence in support of it had been 
the same person as the forgery of the 
document and its production in Court 


‘might be separated by years of time such 


as,in accordance with the dictum laid down 
(5) 2NLR.147:4 Or L J 420. ae 
(6) 13 NL R 35; 38 Ind. Cas. 723; AIR 1916 Nag, 
73,18 Or. L J 339. - ` 
(7) 144 Ind. Cas. 94; AI R 


1933 Neg. 327; (1933) 
Or. Gas, 1328; 34 Or, LJ 673, ` ; 
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by Drake-Brockman, J.O., in Emperor v. 
Hari Raut (5) would militate against the 
continuity of purpose. The time conside- 
ration also enters into the other two cases 
cited by the applicant in his reply: 
Choragudi Venkatadriv. Emperor (8) and 
Gunnu v.Emperor (9). Inthe latter case 
six dacoities were committed by one gang 
in the course of one night and were held 
to be nopart of the same transaction. In 
‘Choragudi Venkatadri v. Emperor (8) it 
was held that distinct acts of embezzie- 
' ment committed by the Directors of a 
Company with the object of defrauding 
the public could not be considered to form 
part of the same transaction if committed 
in the course of several years. The prin- 
ciple underlying both these cases is that 
the ultimate object of obtaining money by 
illegal means is so vague and general that 
specific acts whereby wrongful gainis 
obtained could not be heldto form part 
of a generaldesign which might extend 
during the lifetime of the criminal. As 
Abdur Rahim, J., correctly pointed out in 
the Madras case quoted above, on that 
principle series of thefts extending over 
a number of years and entirely disconnect- 
ed except for the fact that they were com- 
mitted by the same person might be tried 
at the same trial. On the same principle 
in the Oudh case reported in Emperor v. 
Balwant Singh (10), it would make no 
difference whatever whether that dacoities 
had been committed in one night or 
extended over a number of years, andthe 
proposition thatthe acts formed part of 
the same transaction was only advanced 

‘in the later casa in an attempt to evade 

the provisions of 8. 234 of the Oriminal 
‘Procedure Code, which limits a number 
_of offences of a similar nature committed 
within one year to three, 


The learned Standing Counsel for the 


Crown also relies on the dictum laid down 


by Drake-Brockman, J. C., in Emperor 
v. Hari Raut (5) It has been repeatedly 
laid down that what constitutes the same 
« transaction is a fact to be determined by 
the circumstances of each case and that 
an exact definition of the “same trans- 
action? which could be applied to all 
cases is impossible. Satanyon, A. J. O, 
approved of the dictum laid down by 
Drake- Brockman, J. C., in Emperor v. 
(8) 33 M 502; 5 Ind, Cas. 847; 11 Cin L J 


oS. 
() 149 Ind. Cas. 959; A I R1934 Oudh 325; (1933) 
Or, Oas. 878; 35 Or, L J 1048; 6 R 0625; 1LOWN 


731. ; 
- (0) 4 NLR 71;8 Or. LIIL 
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Hari Raut (5)and gave a definition of 
“same transaction” ja Emperor v. 
Balwant Singh (10), -as a series of acta 
connected together so as to amount to 
what human perception regards as a pro- 
ceeding begun, continued, and ended,” 
The acts with which we are concerned 
took place on four successive days. The 
admitted object was to bring the workers 
ofthe Empress Mills, in accordance with 
the wishes of the Strike Committee of 
the Textile Union, out on strike. Pickets 
were employedon these days and the ap- 
plicant in his speach on each day called on 
the volunteers to continue the intensive 
picketing, and in one case when pick- 
ters had been driven away replaced them 
by his own wife, The object was not one 
of such wide and generalnature as was 
held to be inapplicable for the purpose 
of s. 235 in the Madras and’ Oudh 
cases quoted above. The transaction in 
the course of which the offences charged 
were committed was brief, complete and 
definite and its object was achieved, and 
there can be no doubt that the picketing had 
a considerable share in the achievment of 
that object. It is not necessary that of 
the offences committed in the course of the 
same transaction one should be a logical 
sequence to the others; as for instance 
when house-breaking is committed with 
the object of committing adultery 
and that object is subsequenily attained 
reiteration of the same offence or the com- 
mission of similar offences in the course 
of the same transaction also bring the 
case within the section: vide Queen-Himpress 
Fakirpa (4). As to the connection of the 
offence with one another and their connec- 
tion with the ultimate object, there can be no 
doubt. Each day an appeal was made 
for the renewal or picketing when the 
workers were entering and leaving the 
mills for volunteers for the purpose and in 
the course of his supervision of the opera- 
tions the applicant replaced the picketers, 
who had been chased away by others and 
by a person of peculiar significance, his 
own wife, whom he believed the Police 
would not dare touch. I am satisfied that 
in this case the offences charged did form 
part of the same transaction and that the 
trial of the four charges together was legal. 
Were it not legal, the whole trial would 
have been invalid: Subrahmania Ayyar 
v. Emperor (11). i 


(11) 25 M 61; 28 I A 257; 8 Sar., 160; 3 Bom. L R 
5t; 50 W N 888; 11 M L J 233; 2 Weir 27] 
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There remains the question of sentence. 
The applicant has served all but six weeks 
of the term of imprisonment awarded him 
and has also been in jail as an under-trial 
prisoner during the trial of His case. His 
application for being released ‘on bail at 
the commencement of the trial was reject- 
ed on grounds which prima facie appear 
to me insufficient, although no argument 
. has been addressed to me on the subject. 
There had been no recrudescence of any 
disturbance for more than a week prior 
to the applicant’s arrest, although it is 
true the applicant cannot lay this entirely 
to his own credit as proceedings were 
pending against him under s. 107 of 
the Oriminal Procedure Oode. The 
applicant urges that this is the first occasion 
on which the provisions of s. 7 of the Crimi- 
nal Law Amendment Act have been appli- 
ed to a purely industrial dispute and that 
his offence should be treated as a techni- 
cal offence and a nominal punishment 
inflicted. 

It is contended that the unexpected 
action of Government in prosecuting the 
applicant hus operated harshly onhim. I am 
not concerned with the ethics of Government's 
actionin prosecuting the applicant. After 
mature consideration, as is shown by the 
interval between the offences committed 
and the applicant’s arrest, Government 
considered it desirable to use the means 
which lay in its hands. The contention 
that the means were not available to 
Government has failed and the offence 
being in law punishable should carry 
with it a sentence commensurate with the 
offence, and not a nominal one. The ap- 
plicant as a recognised leader in Trade 
Unions’ circles and. being a lawyer by 
profession must have been aware that 
s. 7 of the Criminal Law Amendment Act 
had, by notification, come into force in 
August 1933 and should -have realised 
the full implication of that section. 

The learned Standing Counsel for the 
Crown has agreed with the statement 
made by the applicant that it is the first 
time in this province that s. 7 of the Crimi- 
nal Amendment Act has been applied toa 
private trade dispute and also concedes 
that, so far as he is aware, it has not been 
applied in such a dispute in any other pro- 
vince. Nothing has been shown me, and 
I do not find any indication in the record, 
that the dispute is any other than a bona 
fide trade dispute. It appears, therefore, 
that the applicant may have ‘considered 
that Government would not take any action 
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against him for the organisation of and 
the active abelment of picketing the mills. 
It does not of course follow that had he 
been aware of the probability of such 
action on the part of Government, his own 
course of action would have been different, 

The sentence awarded cannot be consi- 
dered an inappropriate one, but in view of 
the circumstances detailed above, I con: 
sider it sufficient that the applicant’s term. 
of imprisonment should be reduced to 'the- 
amount that he has already undergone. 
Taking into account the period spent as 
an under-trial prisoner the term of his 
sojourn in jail will be reduced by three 


weeks. I direct that the sentence be reduc- 
ed accordingly and the applicant be 
released. 

N. Sentence reduced. 


OUDH CHIEF COURT 
Execution of Decree Appeal No. 18 of 1934 
July 26, 1935 
SRIVASTAVA, J. 

SRI CHAND AND OTHERS —DEORRA- © 
HOLDERS— Å PPELLANTS 


versus 
PUTTU LAL—Jvpament-pEBToR— 
RESPONDENT 

Costs—-Mortgage decree—Costs in appeal—Whether 
forms part of mortgage decree — Whether realizable 
from sale of mortgage property—Civil Procedure Code ` 
(Act V of 1908), O. XXXIV, r. 4. - 

According to the provisions of O. XXXIV, r.4of- 
the Oode of Civil Procedure relating ‘to preliminary 
decree in a suit for sale, the costs of suit, ifany;. 
awarded to the mortgagee are to be included in. the - 
decreefor sale. Oosts of appeal also can similarly 
be added to the mortgage security, though of course 
the Appellant Court can order otherwise. But where 
the decree of the Appellate Court does not contain 
any express direction on the subject, such costs, 
form the part ofthe decretal amount and are realiz- 
able in the first instance by the sale of the mortgaged - 
property. Mirza Sadiq Husain Khanv. Umme-tul- - 
Fatima Begam (l) and Muhamad Iftikhillah .v,.- 
Banke Lal (2), relied on. S 

The question whether in a mortgage suit, the costs 
are to be paid by judgment-debtor personally must 
always be regarded as one of construction of the-- 
decree and of the intention of the Oourt to be gathered-.- 
from the terms of the decree. Ramaswami Naicker _ 
v. Chinnathayammal (3), referred to. ahs 


Ex. of D. A. against an order of the” 
Additional Subordinate Judge, Kheri, ~ 
dated November 13, 1933. es 

Mr. Ram Dutt Shukla, for the Appellants, ~~ 

dJudgment.—This is a decree-holder’s 
appeal against an order of the Additional .~ 
Subordinate Judge of Kheri. The facts ~ 
material for the purpose of this appeal are `~ 
that the appellants brought a suit for ° 


a 
1 
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sale on the basis of a mortgage and 
obtained a preliminary decree for sale 
against four persons. The decree against 
one of them Puttu Lal was ez parte. 
Subsequently Puttu Lal made an applica- 
tion to set aside the ex parte decree. This 
application was successful, but ultimately 
another preliminary decree was passed 
substantially in the same terms as the first 
decree. Puttu Lal appealed against this 
preliminary decree to this Court question- 
ing the validity of certain items allowed 
against him. This appeal was dismissed 
with costs by a Bench of this’ Court on 
August 22, 1929. The decree has since 
been made final and according to the 
statement contained in the judgment of the 
lower Court the correctness of which is 
questioned by the appellants, only 5 biswas 
out of 8 biswas of the mortgaged property 
have yet been sold. Itis not material for 
the purpose of this appeal whether the 
remaining 3 biswas have also been sold or 
not. 
The decree-holders made an application 
for execution against Puttu Lal personally 
in respect of the costs which had been 
allowed to the decree-holders by this Court 
in the appeal against the preliminary 
decree. Puttu Lal objected that the 
aforesaid costs could not be realised from 
him personally. He contended that the 
said costs formed part of the decretal 
amount and are realisable in the first 
instance by sale of the mortgaged property. 


The learned Additional Subordinate Judge. 


has accepted Hence this 


appeal, 


. According to the provisions of O. XXXIV, 
r. 4of the Code of Civil Procedure relating 
to preliminary decree in a suit for sale, the 
costs of suit, if any, awarded to the mort- 
gagee are to be included in the decree for 
sale. Costs of appeal also can similarly 
be added to the mortgage 
though, of course, the Court of Appeal can 
order otherwise. In the present case the 
decree of this Court does not contain any 
express direction on the subject. I believe 
that the practice in the late 
Commissioner's Gourt as well as in this 
Court has been that such costs are added to 
the mortgage money. In Mirza Sadiq 
Husain Khan v. Umma-tul-Fatima Begum, 
48 Ind. Oas. 329(1) a Bench of the late 
Judicial Commissioner's Court held that 
costs awarded in mortgage suits, including 
costs of appeal, form part of the decretal 


amount and are realisable in the first 
` (1) 48 Ind, Oas. 329. | aes 


the objection. 
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‘instance by sale of the mortgaged 
property and not otherwise. The same view 
was taken by a Bench of the Allahabad 
High Court in Muhammad Iftikhullah v. 
Banke Lal, I. L. R.45 All. 630 (2), In this 
case their Lordships of the Allahabad High 
-Court observed as follows:— 

“If is open to a Court of Appeal to direct that such 
costs as it may award against the unsuccessful 
appellant may be recoverable from him personally, 
“put if there is no such express direction, the costs 
are as a matter of ordinary practice sanctioned by 
O. XXXIV, rr. 2, 4 and 10 of the Code of Oivil 
Procedure, added to the mortgage money and are, 
in the first instance, recoverable from the mort- 
gaged property after the decree is made final”. 

Iam not, therefore, prepared to say that 
the order of the learned Additional Subordi- 
nate Judge is incorrect, - 

The learned Counsel for thẹ appellants 
has relied on a decision of the Madras High 
Court in Ramaswami Naicker v. Chinna- 
thayammal, A. I. R. 1928 Mad. 604 (3). Is 
was observed in this case that the question 
whether in a mortgage suit, the costs are to 
be paid by judgment-debtor personally 
must always be regarded as one of construc- 
tion of the decree and of the intention of 
the Court to be gathered from the terms of 
the decree. I have no difficulty in agreeing 
with this proposition. 

For the above reasons 
appeal, As the respondent is 
sented, I make no order as to costs. 

D. Appeal dismissed, 

(2) 45 A 630; 73 Ind. Cas. 950; A lR 1924 All, 104; 

AL 


21 J 617. ; 
(3) 109 Ind, Oas. 63; A I R 1926 Mad, 604, $ 


I dismiss the 
unrepre- 





LAHORE HIGH COURT 
Criminal Appeal No. 2 of 1935 
March 7, 1935 
Young, O. J, AND ABDUL RASEI, J. 
ATA MUHAMMAD AND ANOTARE— 
CONVICTS— APPELLANTS 


versus 
EMPEROR—REsPONDENT | 

Criminal trial—Approver— Value of evidence of — 
Corroboration—Necessity of—Approver otherwise a 
satisfactory witness—Conviction, tf can be based on his 
uncorroborated testimony—Evidence Act (I oy 1872), 
s. 114, allus. (b). 

The rule of prudence that no conviction should be 
based on the testimony of an approver unless it is 
corroborated in material particulars connecting the 
accused with the commission of the crime, has 
acquired the sanctity of a rule of law. - Even in 
cases where the approver otherwise appears to boa 
satisfactory witness, it is unsafe to base the convic- 
tion solely on his testimony unless his testimony is 
corroborated by independent evidence in some mate- 
rial particulars. * 

Heid, that the fact that the deceased was last seen 
alive in the’ company of the accused and the approve 
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was a strong circumstance which corroborated the 
testimony of the approver. 

Cr. A. from an order of the Sessions 
Judge at -‘Sargodha, Judge, Shahpur, dated 
December 17, 1934. 

Dr. Nand Lal, for the Appellant. 

Mr. D. R. Sawhney, Public Prosecutor, 
for the Respondent. k 


Judgment.—The appellants Ata 
Muhammad and Nur Muhammad have 
been convicted of the murder of Mian 
Muhammad, under s. 302, Indian Penal 
Code, and have been sentenced to death. 
They have preferred an appeal to this 
Court and the case is also before us, under 
8. 374, Criminal Procedure Code, for the 
confirmation of the capital sentences. Two 
other persons, namely, Mian- alias Ghora 
aod Sana Ullah were also alleged to have 
participated inthe murder of the deceased. 
Sana Ullah has turned an approver, while 
Mian alias Ghora has not been arrested so 
ar. 


Briefly stated, the case for the prosecution 
is that Musammat Allah Jawai, the aunt 
of the deceased, was enticed away by Mian 
alias Ghora, absconder, with the help of 
Ata Muhammad, appellant, and his father 
Muhammad Sher. Fateh Khan, the father 
of the deceased, made several vain efforts 
to induce Ata Muhammad, appellant, and 
his family to restore Musammat Allah 
Jawai. The conduct of Mian alias Ghora 
gave a great deal of provocation to the 
deceased, and the deceased in turn abduct- 
ed Ghora’s wife, Musammat Alam Khatun, 
and took her away to village Bharpur in 
Districts Jhelum. Leaving her there he 
returned to Mardawal a few days before the 
Present occurrence which took place on 
the night between January 17 and 18, 1934. 

Four or five days before the occurrence 
Ata Muhammad, appellant, complained to 
the approver Sana Ullah of the highhanded- 
ness of the deceased and his father Fateh 
Khan. The approver offered to assist Ata 
Muhammad in his search for Musammat 
Alam Khatun. On January 15, Ata 
Muhammad and Sana Ullah learnt that 
Musammat Alam Khatun was at village 
Bharpur. On that afternoon, the appel: 
lant and the approver started for Bharpur 
and had gone only three kos from their 
village when they met Mian Muhammad, 
deceased, coming from the opposite direc- 
tion. On seeing Ata Muhammad and the 
approver, the deceased took to his heels and 
was pursued by the appellant andthe 
approver. The deceased took shelter in the 
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dhok of Khan Beg (P. W. No. 10) and 
chained the door of the kotha from inside. 
The pursuers asked Khan Beg to bring out 
the deceased, and assured him that they 
meant to do him no harm. Khan Beg 
brought out the deceased, and Ata 
Muhammad, appellant and the approver 
asked him as to the whereabouts of 
Musammat Alam Khatun. They were 
told that she had bean taken to Bharpur.- 
They asked the deceased to accompany 
them to that place and to restore the woman. 
They all started for Bharpur in the even- 
ing and on the way the deceased sat down 
to ease himself. Ata Muhammad and the 
approver then decided to kill the deceased as 
they thought that.on his arrival at Bharpur 
he might go back on his word and refuse 
to restore the woman. The approver told 
the deceased that before going to Bharpur 
to bring back Musammat Alam Khatun, 
they would take the deceased to Ohak 
No. 2 and restore his aunt Musammat 
Allah Jawai, so that he may be able to 
tell his parents that he had restored Wusam- 
mat Alam Khatun only after Musammat 
Allah Jawai had been handed over to him. 
This suggestion was accepted by the 
deceased and he started with Ata Muham- 
mad and the approver for Ohak No.2. On 
the way, at about 4 o'clock in the morning, 
they asked Amanat (P. W. No. 20) for some 
food as they had to fast on the next day. 
They proceeded towards Khushab and near 
the bridge met Surkhru (P. W. No. 18) 
Mian alias Ghora also joined them and 
they all proceeded to the house of Nur 
Muhammad in Chak No. 2. On the night 
between the 17th and 18th Mian Muhammad 
was taken to a place about three quarters ` 
of a. mile from. the village on the pretext 
that his aunt would be restored to him. 
Under a wan tree he was felled to the 
ground by the appellants, Ata Muhbamniad 
and Nur Muhammad, placing his turban 
round his neck and pulling in different — 
directions. Mian alias hora caught- hold... 
of him by the legs. Nur Muhammad had 
a long knife which he gave to the approver. 
and the approver cut the throat of the 
deceased. After killing him the body was 
cut up by Ata Muhammad and the approver 
into several parts and was tied in a@ cloth 
and taken for a distance of about 200 
karms. Nur Muhammad, Ata Muhammad 
and the approver then came to the village, 
and after leaving the others at his house 
Nur Muhammad returned and with the 
assistance.of Mian alias Ghora threw the 
dead body in Mona drain ata distance of 
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about two miles from the scene of the 
murder, f aa 

On their return to Mardwal, the approver 
and Ata Muhammad appellant were arrest- 
ed on January 22. The approver made a 
detailed statement to the Police on January 
27. On January 29, Nur Muhammad, 
appellant, was arrested and it is alleged 
that it was at his instance that the dead 
body was recovered from Mona drain. 

The principal evidence in the case con- 
sists of the statement of the approver. He 
is related to the appellants, and there does 
not seem to be any cogent reason for dis- 
believing his testimony. An effort was 
made during the course of the cross-exami- 
nation to show thatthe approver had enmity 
against Nur Muhammad, appellant. The 
approver admitted that Nur Muhammad had 
abducted Musammat Nur Bhari who is his 
mother’s sister. In view of the fact, how- 
ever, that the approver is the first cousin of 
the appellants, there is no reason to sup- 
pose that he would implicate Nur Muham- 
mad falsely simply because he had abduct- 
ed his aunt, 

The rule of prudence that no conviction 
should be based on the testimony of an 
approver unlees it is corroborated in 

. material particulars connecting the accused 

with the commission of the crime, has 
acquired the sanctity of a rule of law. 
Even in cases where the approver other- 
wise appears to be a satisfactory witness, 
it is unsafe to base the conviction solely 
on his testimony unless his testimony is 
corroborated by independent evidence in 
some material particulars. 

So far as Nur Muhammad is concerned, 
we are of the opinion that the approver’s 
testimony has not been corroborated. The 
only corroboration relied upon by the pro- 
secution is that the appellant Nur Muham- 
mad pointed out the place wherefrom the 
dead body was recovered. We are, how- 
ever, of the opinion that the approver must 
have known that the dead body had been 
. thrownin the Mona drain. The. approver 
decoyed away the deceased on the after- 
noon of January 15, and travelled with him 
for a distance of about 80 miles to Chak 
No. 2. He assisted in the murder of the 
deceased and actually cut his throat and 
then cut up his body in small bits. He 
was present when the body of the deceased 
was wrapped in a cloth and was carried 
for a distance of 200 karams. It is, there- 
fore, incomprehensible why he went away 
to the village and did not assist the other 
culprits in throwing the body into the Mona 
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drain. Moreover, it is in the highest degree 
improbable that Nur Muhammad would 
first of all go to the village with Ata Muham- 
mad appellant, and Sana Ullah approver, 
and then return and carry the body with 
Mian alias Ghora absconder to the Mona 
drain. We are, therefore, of the opinion 
that all the culprits carried the body to the 
Mona drain and threw it into the canal. 
The approver was arrested on January 22. 
The body was not recovered till the 29th. 
We find from the evidence of Lieutenant 
Abbas Khan (P. W. No. 29) and Sardar 
Ali (P. W. No. 30) that on the morning of 
the 29th Sana Ullah approver and Nur 
Muhammad, appellant were confronted 
with each other, and after they had been 
talking for about half an hour, Nur 
Muhammad expressed his willingness to 
point out the place where the pieces of the 
dead body had been thrown. It appears 
to us that Sana Ullah gave indications as 
to the place where the dead body had been 
thrown to Nur Muhammad, and that it was 
at the instance of Sana Ullah that this 
place was pointed out by Nur Muhammad. 
It was stated by some of the witnesses that 
a place on the bank of Mona drain had 
been marked with across and that it was 
from that place that the body was recover- 
ed. The evidence as to the size of this 
cross-mark is highly discrepant, some wit- 
nesses say that each stroke was the length 
of a pencil while the others say that each 
stroke of the cross was about two feet long, 
It is unlikely that the spot would be marked 
at all. For the reasons given above, we 
are of the opinion that it has not been 
established that the body was recovered at 
the instance of Nur Muhammad, appellant. 
There is no other corroborative evidsnce 
against him. We, therefore, give him the 
benefit of the doubt and acquit him. 

The case of Ata Muhammad, appellant, 
stands on an entirely different footing. The 
evidence of Fateh Muhammad (P. W. No. 9) 
and Khan Beg (P. W. No. 107) shows 
that Ata Muhammad and the appro- 
ver were pursuing the deceased when he 
took shelter in the khota of Khan Beg. 
It is established by the testimony of 
Surkhru (P. W. No. 18) that on the after- 
noon of January 16, the deceased was seen 
in the company of Ata Muhammad appel- 
lant and the approver near Khushab Rail- | 
way Station. It is clearly established, 
therefore, that the deceased was decoyed 
away irom the neighbourhood of Mardwal 
up to Chak No.-2 by the appellant Ata 
Muhammad and Sana Ullah and murdereg 
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at a distance of about three quarters of a 
mile from the abadi of Chak No. 2. Khan 
Beg, Fateh Muhammad and Surkhru are 
independent witnesses and in spite of a 
searching cross-examination nothing has 
been elicited, which throws any doubt on their 
testimony. There is no’ reason, therefore, 
why implicit reliance should not be placed 
on their evidence. The fact that the deceas- 
ed was last seen alive in the company of 
Ata Muhammad, appellant, and Sana 
Ullah, approver, is a strong circumstance 
which corroborates the testimony of the 
approver. We hold that this circumstance 
amply corroborates the testimony of the 
approver on a most important point and 
unmistakably connects the appellant Ata 
Muhammad with the murder of Mian 
Muhammad. We, therefore, affirm his 
conviction under s. 302, Indian Penal Code, 

The deceased was very brutally murder- 
ed and his body was cut up into a number 
of pieces and thrown into the canal. He 
was decoyed away from Marawal io Chak 
No. 2, a distance of about 80 miles. There 
are no extenuating circumstances in the 
case and we, therefore, dismiss the appeal 
of Ata Muhammad and confirm the sent- 
ence of death imposed on him by the learned 
Sessions Judge. 

N. Order accordingly. 





: OUDH CHIEF COURT 
Civil Application No. 134 of 1934 
July 19, 1935 
Zia-UL-Hasan, J. 
GANG PRASAD alias GANGA RAMAN— 
PLAINTIFF — APPLIOANT 


VErTsSUuUS 
KARIM KHAN AND ANOTHER— DEFENDANTS 


—Oprosite PARTY 

Limitation Act (IX of 1908), s. 14—Suit filed in 
wrong Court = Plaint returned to be filed in proper 
Court very late—Plaint filed in proper Court next day 
—Suit beyond limitation—Held, benefit of s. 14 should 
be given. 

The suit for recovery of money on the basis of a 
promissory note dated June 5, 1931, was filedina 
Oourt at COawnpore on May 15, 1931. That Court was 
ofopinion that the suit was beyond its territorial 
jurisdiction andordered on July 7; 1934, that the 
plaint bereturned for presentation to the proper 
Court. The plaint was actually returned to the ap- 
plicant on July 18, 1934, and on the next day it was 
presented in the Unao Court: 

Held, that the benefit of s. 14, Limitation Act, should 
be given to the plaintiff and that if the period of 
limitation is extended by the provisions of s. 14 of 
the Limitation Act, the suit was still within time 
when filed at Unao on July 19, 1934. 


C. App. for revision of the order of the 
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Judge of Small Cause Court, Unao, dated 
October 24, 1934. 

Mr. L. S. Misra, for the Applicant, 

Mr. Moti Lal Saksena, for the Opposite 
Party. 

Judgment.—This is an application for 
revision of an order of the learned Sub- 
ordinate Judge of Unao exercising Small 
Cause Oourt powers, by which he dismissed 
the applicant's suit as time-barred. 

The suit was for recovery of money on 
the basis of a promissory note dated 
June 5, 1931. The suit was filed in a 
Court at Cawnporeon May 15,1931. That 
Court was, however, of opinion that the 
suit was beyond its territorial jurisdiction 
and ordered on July 7, 1934, that the plaint 
be returned for presentation to the pro- 
per Court. The plaint was actually re- 
turned to the applicant on July 18, 1934, 
and on the next day it was presented in the 
Unao Court. 

The learned Judge was of opinion that 
as the plaintiff-applicant did not get back 
the plaint from the Cawnpore Court imme- 
diately after it was ordered to be re 
turned to him and presented it in the 
Unao Court twelve days after that order, 
he could not claim the benefit of 5.14 of 
the Indian Limitation Act. This means 
that the learned Judge would have given 
the benefit of s.14 to the plaintiff if he 
had not been negligent according to his 
view but if the period of limitation is 
extended in this case by the provisions of 
8. l4 of the Indian Limitation Act, it 
appears that the suit was still within time 
when filed at Unao on July 19,1934. The 
suit remained. pending in the Cawnpore 
Court from May 15, 1934, to July 7, 1934, 
that is to say, for fifty three days, and 
as the promissory note was dated June 5, 
1931, the ordinary period of limitation for ` 
a suit on it would expire on June 5, 1934.. 
If weadd fifty three days to June 5, 1934, 
iè comes to July 28, 1934, but the plaint 
was filed on July 19, that is to say, ten 
days before the expiry of the period of 
limitation. 

It was said on behalf of the opposite party 
that the applicant was not entitled to the 
benefit of s.14 of the Limitation Act but 
with this I do not agree. 

The application is allowed with costs 
and the case sent back to the Court below 
for trial onthe merits. 


D. Application allowed. 
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PRIVY COUNCIL 
Appeal from the West Indian Court of 
Appeal 
June 4, 1935 
Lorp BLANESBURGH, LORD RUSSELL OF 
KILLOWEN AND SIE LANCELOT SANDERSON. 
GEORGE BERNARD DUPIGNY arp 
ANOTHER— APPELLANTS 


VETSUS 
F. PINARD snp COMPANY— 
RESPONDENTS 

Practice—Trial before Judge and jury—All facts 
to establish liability of defendant should be either 
admitted or proved— If they are in dispute, they must 
be found by jury—Duty of Judge. 

Th a trial before a Judge and jury, all facts, the 
proof of which is essential to the establishment of 
legal liability on the part of a defendant, must be 
either admitted or proved, and if in dispute, they 
must be found by the jury, either as answers to 
specific questions, or as flowing from those answers 
or as involved ina general verdict for the plaintiff. 
Upon the facts so admitted or proved, the Judge 
has then to determine as matter of law whether 
judgment should be entered for the plaintiff or defend- 


ant. 
Mr. H. G. Robertson, for the Appellant. 
i Mr. Horace Douglas, for the Respon- 


peal came before their Lordships’ Board in 
peculiar circumstances. It is an appeal 
from an order of the West Indian Court 
of Appeal which dismissed an appeal from 
a judgment of the Supreme Oourt of the 
Leeward Islands Dominica Circuit. The 
judgment in question was entered in an 
action tried before the acting Chief 
Justice of the Leeward Islands and a 
special jury; but the record contains none 
of the evidence which was given by the 
various witnesses at the trial. The expl- 
anation of this exceptional state of affairs 
is that the appellants base their appeal 
upon the contention that the findings of 
fact by the jury did not establish any 
gound of liability of the appellants to the 
plaintiffe, and that accordingly the trial 
Judge was wrong in law in ordering judg- 
ment to be entered against the appellants. 

Such being the contention of the appel- 
lants the omission of the evidence from the 
record is explained and justified. In a 
trial before a Judge and jury, all facts, 
the proof of which is essential to the esta- 
pblishment of legal liability on the part 
of a defendant, must be either admitted 
or proved, and if in dispute, they must be 
found by the jury, either as answers to 
specific questions, or as flowing from those 
answers or as involved in a general verdict 
for the plaintiff. Upon the facts so admit- 
ted or proved, the Judge has then to det- 
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ermine ae matter of law whether judg- 
ment should be entered for the plaintiff or 
defendant. ; 

The facts relevant to this appeal may 
now be stated. 

There lived formerly at Roseau, Domin- 
ica, one Wilson Dupigny who carried on. 
business as a merchant and druggist under 
the style “Wilson Dupigny”. _He died on 
December 17, 1909, leaving him surviving 
his wife Mary Emma Dupigny and seven 
children, viz., (1) Camilla Dupigny (2) 
Joseph Dupigny (3). Wilson Patrick 
Leonard Dupigny (hereinafter referred to 
as Leonard Dupigny) (4) Lilian Dupigny ` 
(5) the appellant Mrs. Sutherland (6) Agnes 
Dupigny and (7) the appellant George 
Bernard Dupigny. By his will, which 
was duly proved on February 3, 1910, he 
appointed his wife and Leonard Dupigny 
his executors, and devised and bequeath- 
ed his residuary estate (which included the 
business) to his wife and his seven 
children and their heirs and assigns for ' 
ever in equal sharesas tenants-in-common. 
The will provided that in the event of 
any of his said children dying without 
leaving lawful issue their shares and if one 
his or her share should revert to the others 
of his said wife and children. At the time 
of his death at least one of the said 
children (riz., the appellant Georgs Beinard 
Dupigny) was an infant. The testator’s 
widow died on December 2, 1912, hav- 
ing devised and bequeathed all her 
property to Camilla Dupigny. Agnes 
Dupigny died on January 30, 1923 unmar- 
ried, and without leaving lawful issue. 
Leonard Dupigny died.on August 14, 
1926, intestate and letters of administra- 
tion to his estate were granted to his 
widow Lucy AnneiDupigny on September 
6, 1926. Camilla Dupigny died on Novem- 
ber 17,1928 unmarried, and without leav- 
ing lawful issue, The appellant George 
Bernard Dupigny attained his majority on 
April 21, 1912. These facts are alleged 
and admitted in the pleadings in the action 
now in question. 

The following facts are also admitted 
either expressly or inferentially in the 
pleadings, viz., that the testator's business 
was carried on after the testator’s death 
under the name “Estate Wilson Dupigny”, 
the management being in the hands of 
Leonard Dupigny £0 long as he lived, and 
in the hands of his widow after his death. 

The writ of summons in the action wa 
issued on June 1, 1929. The plaintif was 
originally described’ 8 Alice Sylvia 
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Pinard trading as F. Pinard & Oompany. 
At the trial this was amended by order of 
the Judge so that the action became one 
in which the plaintiffs were “F. Pinard 
and Oompany”, The defendants were the 
three surviving children of the testator 
and the administratrix of Leonard 
Dupigny. They ‘were described as “trad- 
ing in co-partnership in the name of Estate 
Wilson Dupigny”. The said Lilian Dup- 
igny died after the issue of the writ and 
disappears from the case. The indorse- 
ment of the claim is for moneys lent and 
the price of goods supplied to the defen- 
dants as persons who since the testator’s 
death have carried on business in co-part- 
nership under the, trade name of “ Estate 
Wilson Dupigny”, 

The statement of claim is framed upon 

the same footing; but the difficulty of a 
claim upon the footing of a partnership 
commencing on the death of the testator is 
apparent in view of the fact that the 
children were not then all sui juris. 
_ The administratrix of Leonard Dup- 
igny put in no defence. The appellants 
delivered a joint defence in which they 
denied that they had ever been partners 
in the business or that they had ever carri- 
ed it on. They alleged that it had been 
carried on by Leonard Dupigny after the 
death as if he -were sole owner; and'after 
his death by his administratrix. They 
denied that they had ever consented to the 
carrying on of the business. - 

Such being the rival contentions of the 
parties the action proceeded to trial. 

After a trial lasting some 10 days the 
Judge on September 23, 1933, summed up 
the case to the jury. Criticism might be 
directed against the summing up in several 
respects, but for the present purpose its 
importance lies in the questions which 
were put to the jury. One would have 
expected to find one or more questions 
framed for the purpose of ascertaining 
whether or not the appellants had at the 


relevant times been carrying on the busi- 


ness either personally or through the 
agency of some one else; and whether or 
not the moneys had been lent and the 
goods had been supplied to them personal- 
ly or to the agent on their behalf. At one 
stage the Judge had in his summing up 
stated that one question which he would 
leave to the jury would be: “Did Miss 
Pinard on behalf F. Pinard & Oo. loan 
money from time to time to the defendants 
as a business?” Such a question (here- 
inafter referred to as the suggested ques- 
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tion) though jinartistically framed, might, 
if answered in the affirmative, have amount- 
ed to a finding of partnership. It was not, 
however, put tothe jury. The only questions 


left to the jury and the answers to them 


were as follows:— 
Questions. 

1. Did Miss Pinard 
from time to time on 
behalf of F. Pinard & Oo. 
loan money for the pur- 

ose of assisting the 
usiness of Wilson Dup- 
igny ? 


2. Was she given to 
understand and did she 
understand ‘that these 
loans were for the pur- 
pose of carrying on the 
business and to help it 
from time to time ? 


3 Has the money so 
advanced or any part 
thereof been repaid? 


Answers, 

1. The jury find that 
from time to time Miss 
Pinard on behalf of Pinard 
& Oo. loaned money to 
Mr. W. P. L, Dupigny and 
that some of these loans 
went to the assistance of 
Estate Wilson Dupigny, 

2, Miss Pinard was 
given to understand and 
she understood that some 
of those loans were for 
the purpose of carrying 
on the business of Estate 
Wilson Dupigny and to 
help it from time to time. 

3. The moneys so ad- 
vanced and which actually 
went to the assistance of 


` agreement 


Estate Wilson Dupigay, 
as vouched for, including 
those admitted by the 
defendants have not been 
repaid. 

4, Plaintiff to recover 
recover the amount the amounts as covered 
claimed on the pleadings? by the finding of the jury. 

A discussion ensued upon the jury’s 
findings, which was adjourned, the jury 
being discharged. Arguments were heard 
on September 25, 1933. The Judge decid- 
ed that upon the jury’s answers there must 
be judgment for the plaintiffs, but that the 
amount for which judgment should be 
entered must be a matter of enquiry. By 
the question of quantum 
was referred to the Bishop ‘gf Roseau. 
Pending his report no order was drawn 
up. As the result of the Bishop’s report 
the figures were agreed at £1,849 4s. 3d. 
A draft order was accordingly prepared 
and initialled as approved by Counsel for 
the plaintiffs and the appellants, and on 
October 25, 1933, an order (following the ' 
terms of the draft) was passed and entered. 
It runs thus:— 

“This action having on September 12, 13, 
14, 15, 18, 19, 20,21, 22, 23, 25, 1933, been tried 
before His Honour Bernard H. A. F. Berlyn, Acting 
Chief Justice of the Leeward Islands with a special 
jury of the Dominica Circuit, and the jury having 
on September 23, 1933, found a verdict for 
the plaintiffs withont fixing the amount to be recov- 
ered; and His Honour the Acting Ohief Justice 
having with the consent of all parties herein 
referred the issues herein to His Lordship the Right 
Reverend James Moris, O.SS.R:, Lord Bishop of 
Roseau, for an account to be taken and enquiry 
made asto the amount to be recovered, by the 
plaintiffs on the findings of the jury. And all 
parties having agreed to be bound by theiffindings 
of the said -Referee and the said Referee having -on 


4. Does the plaintiff 


632 


October 11, 1933, heard Counsel for the plain- 
tifs and defendants and having on October 
17, 1933, presented his findings to the Court; And 
His Honour the Acting Chief Justice having there- 
upon directed that judgment be entered for the 
plaintifis for £1, 849 4s. 3d. and their costs of action: 
Thereforeit is adjudged that the plaintiffs recover 
against the defendants £1,849 4s. 3d, and. their costs 
of action to be taxed.” 


The appellants appealed to the West 
Indian Court of Appeal upon the grounds 
(amongst ‘others).that no verdict for the 
plaintiffs had been returned by the jury, 
and that on the pleadings and on the 
answers returned by the jury to the 
questions put to them, judgment could only 
have been given for the appellants. 


The appeal was dismissed, the judgment 
of the Court being delivered by the Chief 
Justice of Trinidad. This judgment ap- 
pears to rest on two grounds. (1) That at 
the trial Counsel for the defendants had 
“admitted their liability for certain of the 
items”; that the first question left to the 
jury and the suggested question must be 
read together; and that therefore what 

- was left to the jury was “to say whether the 
plaintiffs advanced the money claimed to 
the defendants in connection with the 
business”, and thatthe the jury had ans- 
wered this themselves “somewhat vaguely” 
by saying that some moneys were so lent 
and remained unrepaid, but did not fix the 
amount. (2) That the order of October 25, 
1933 was, though not so expressed, in fact 
a judgment by consent, that it con- 
tained an “express agreed recital” that 
the jury had found a verdict for the 
plaintifis the truth of which recital the 
appellants could not dispute, and that the 
parties definitely agreed to be bound by the 
Bishop’s conclusions. 

Their Lordships feel no doubt that the 
grounds upon which the appeal was dismis- 
sed are incapable of being supported. The 
order was in nosense of the word a consent 
order, The Judge had decided adversely 
to the appellants that upon the jury's 
findings the plaintiffs were entitled to 
judgment against them for an amount to 
be qualified by the referee. The only 
consent was, upon the footing of an 
existing adverse decision as to liability, 
that the quantum should be ascertained 
by a particular referee, The approval 
of the draft order was merely a recognition 
that an order in terms of the draft would 
correctly represent the order which the 
Judge had made. Nor can the first ques- 
tion actually put to the jury and the 
suggested question be read together. 
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There is no possible justification for this. 
But if it isto he taken that the question 
leftto the jury was such as is indicated 
by the Court of Appeal, the answer given, 
far from being (as the Court of Appeal 
seem to think) that the money was “so 
lent”, 7. 2,, lent to the defendants), is in 
fact that the money was lent to Leonard 
Dupigny. Finally the Court of Appeal 
rely upon the fact (as alleged by them) 
that “Counsel for the defendants had in 
open Court admitted their liability for 
certain of the items”. This is a complete 
misconception of what took place. The 
shorthand notes areincluded in the record, 
In the first place no admission cf any kind 
was made on behalf of the appellant Mrs. 
Sutherland: and in the second place the 
admissions made on behalf of the other 
appellant, were not in any sense admis- 
sions on the footing of the existence of 
a partnership, but on the footing of the 
existence of other special grounds of 
liability affecting the four items in question. 


Their Lordships now proceed to consider 
whether upon the findings of the jury 
judgment was rightly entered against 
the appellants, or whether the appeal should 
have succeeded. 


As before stated the only facts upon 
which legal liability againstthe appellants 
can be established are those which have 
been found by the jury either expressly 
or by implication, or which have been 
admitted. In the present case no admis- 
sion has been made of any fact involving 
liability except the admissions on behalfof 
one appellant in regard to four items. 
The case accordingly stands thus:—the 
plaintiffs have alleged liability on the part 
of the appellants, and the only facts which 
have been established are those which the 
jury have found, viz, (1) that money was 
loaned toLeonard Dupigny some of which 
went to the assistance of the business 
“Estate Wilson Dupigny”; (2) that Alice 
Sylvia Pinard was given to understand 
and understood that some of those loans 
were for the purpose of carrying on the 
business ; and (3) that the moneys so 
advanced which went to the assistance of 
the business had not been repaid. The 
second finding would appear quite irrele- 
vant to any question of liability to the plain- 
tiffs onthe part of the appellants; the first 
and third findings merely establish liabi- 
lity onthe part of Leonard Dupigny and 
his estate, but of no one else, There hag 
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been a complete failure on the part of the 
plaintiffs to establish any fact upon which 
inlaw any liability to the plaintiffs could 
attach to the appellant Mrs. Sutherland, 
or (except as to four items) to the other 
appellant. The fact that moneys were 
advanced to Leonard Dupigny (the legal 
personal representative of his father) for the 
purpose of being used by him, and were 
used by him, for the benefit of a business in 
which the appellants were beneficially in- 
terested under the father’s will, can ot 
itself create no liability to the lender on 
the part of the appellants, and is no 
justification in law for judgment being 
entered against them. 

This is not a case for a fresh trial, The 
plaintiffs have failed to make out their 
case against tae appellants and the 
matter should be dealt with accordingly. 


As against the defendant Lucy Anne 
Dupigny, inasmuch as she has not ap- 
pealed, the judgment necessarily stands 
notwithstanding that she was only sued 
as administratrix of her husband but for a 
sum reduced by the amount covered by 
the admissions of the defendant George 
Bernard Dupigny. As against the appellant 
Mrs. Sutherland, the judgment must be 
wholly set aside, andthe’ action dismissed 
with costs. As against the appellant, 
George Bernard Dupigny the judg- 
ment entered against him should be 
restricted to the total of the four admitted 
items, viz, £79138. 94d., but their Lord- 
ships think without costs. 


This appeal should accordingly be allowed 
andthe judgment of October 25, 1933, 
amended so as to produce the results 
hereinbefore indicated. As so amended it 
should omit all the words subsequent to the 
words “Dominica Circuit,” and in lieu of 
the omitted words there should be sub- 
stituted the following:—“It is adjudged 
(1) that the plaintiffs recover against the 
defendant Lucy Anne Dupigny the sum of 
£1,769 10s. 54d. and their costs of action 
to be taxed; (2) that the plaintiffs recover 
against the defendant George Bernard 
Dupigny the sum of £79 13s, 94dy and (3) 
that as against the defendant ‘Beatrice 
Alexandrina Bertha Sutherland the action 
be dismissed with costs to betaxed.” Their 
Lordships will humbly advise His Majesty 
accordingly. 

The respondents must pay the costs of 
the appellants of the appeal to his Majesty 
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in Council, and to the West Indian Court 
of Appeal. 

D. Appeal allowed. 

Solicitors for the Appellants.—Messrs. 
Ashurst Morris Crisp & Co., 

Solicitors for the Respondents.—Messrs, 
Lawrence Jones & Co., 





OUDH CHIEF COURT 
First Civil Appeal No. 40 of 1934 
July 23, 1935 
Kine, ©. J. AND ZIA-UL-HASAN, J. 
N. Mirza MUHAMMAD SADIQ ALI 
KHAN —DerenpantT—APPRLLANT 
versus 
M. NIZ AHMAD AND OTHERS — DEFENDANTS 

AND OTHERS—PLAINTIFFS—RESPONDENTS 

Court-fees—Appeal relating to future interest— 
Court-fee payable—Court Fees Act (VII of 1870), 
Sch. YI, Art. 17. 

In appeals relating to future interest, the proper 
court-fee is ad valorem on the amount of interest 
claimed or decreed up till the date of the present- 
ation of the appeal, Bhawani Prasad v, Kutub-un- 
Nissa (1), not followed. Gobardhan Das v, Narendra 
Bahadur Singh (2), followed. 


F.C. A, against an order of the Sub- 
Judge, Sitapur, dated December 12, 1933. 

Mr. A. Husain, for the Appellant. 

Judgment.—The OCOhief Inspector of 
Stamps reports that a further court- 
fee is payable because the appellant has 
expressly challenged the order of the 
Court below awarding future interest to 
the respondents Nos. 1 to 3. 

No court-fee has been paid in respect 
of the future interest which has been 
awarded from December12, 1933, up till 
the date of realization. According to the 
Chief Inspector; as the date of realization 
is not known, therefore the claim is not 
capable of valuation and the court-fee is 
chargeable under Sch. II, Art, 17. In 
support of this view he cites the case of 
Bhawani Prasad v. Kutub-un-Nissa, I. L. 
R. 27 All. 559 (1). That ruling does no 
doubt support his view but the learned 
Advocate for the appellant has brought 
to our notice the case of Gobardhan: Das 
v. Narendra Bahadur Singh, 22 O. ©. 1 (2), 
which takes a different view. In that 
case it was held that in appeals relating 
to future interest, the proper court-fee is 
ad valorem on the amount of interest 
claimed or decreed up till the date of 
the presentation of the appeal. This is 
the view which appears to have been con- 


(ly 27 A 559; 1 ALJ 203; A WN 1905, 84, 
(2922 O O 1; 50 Ind, Cas. 798; 1 U P L R (O) 29, 
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sistently followed in the late Court of the 
Judicial Commissioner of Ondh and it 
may be noted that this view was taken 
even though the ruling of Bhawani Prasad 
v. Kutub-un-Nissa, I. L. R. 27 All. 859 4), 
was cited. In our opinion we should 
follow the prattice of the Judicial Com- 
missioners Oourt which seems to us 
moreover, if we may say so with respect, 
to be perfectly sound. 

We therefore order the appellant to pay 
a further court-fee on the future interest 
calculated up till the date of presentation 
of the appeal. 

Let the office report the proper court-fee 
payable. The appellant is allowed one 
week's time for paying the court-fee after 
the amount is notified to him by the office, 

D. Order accordingly. 





BOMBAY HIGH COURT 
Second Civil Appeal No. 14 of 1931 
November 16, 1934 
Beaumont, C. J. ann N. J. Wania, J. 
RAMA KALLAPPA PUJARI— 
PLsIntiFF—APPELLANT 


VeETSUS 
SAIDAPPA SIDRAMA PUJARI anp 
ANOTHER— DaFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O II,r, 2— 
Suit for partition and possession—Cause of action, 
if same as cause of action for suit for future mesne 
profits—Absence of prayer for future mesne profits 
in suit—Subsequent suit for future mesne profits, if 
barred by O. II, r. 2. : 

The cause of action for the claim for future mesne 
profits cannot be said to be the same as the cause 
of action for partition and possession. Consequent- 
ly, where in asuit for partition and possession of 
property, the plaintiff does not pray for mesne pro- 
fits, a subsequent suit for future mesne profits is 
not barred by O. II, r. 2, Oivil Procedure Code. 

8.0. A. from the decision of the Assist- 
ant Judge, Belgaum, in Appeal No. 202 
of 1929. 

Mr. H. B. Gumaste, for the Appellant, 

Mr. R. A. Jahagirdar, for the Respon- 
dents. a 

Beaumont, C. J.—This is a second 
appeal from the decision of the Assistant 
Judge at Belgaum, and it raises a short 
point of law. The plaintif filed a suit 
for partition, and on January 22, 1920, 
got a decree for possession of a third of 
the property. Ultimately the property was 
divided by metes and bounds, and in 1928 
the plaintiff got possession of his one- 
third of the property. The plaint con- 
tained no elaim for mesne profits, past 
or future, and the decree in the suit said 
nothing about mesne profits, This suit is 
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filed by the plaintiff for recovering the 
mesne profits in respect of his third part 
of the joint property accrued between 
the date of the decree in 1920 and 
the date in 1928, when the plaintiff got 
possession of his share of the property: 
and a preliminary issue was raised as to 
whether the suit lay, or whether it was 
barred under the provisions of O. II r. 2, 
Civil Procedure Code. The Subordinate 
Judge in a careful judgment came to the 
conclusion that the suit was not barred. 
On appeal the Assistant Judge of Belgaum 
came to an opposite conclusion and ans» 
wered the preliminary issue by saying 


that the suit was not maintainable, 
The question is whether that decision is 
right. 


Order Il, r. 2, provides that every suit 
shall include the whole of the claim which 
the plaintiff is entitled to make in respect 
of the cause of action, and later provisions 
of the rule enact that if the plaintiff 
omits to sue in respect of any portion of 
the claim, he shall not afterwards sue in 
respect of that portion. The rule deals 
with claims arising under the same cause 
of action, and it does not require the 
joinder of different causes of action. The 
question which arises in this appeal really 
is whether the plaintiff's claim for posses- 
sion in the original suit is the same 
cause of action as his claim for mesne 
profits in the present suit. Mr. Jahagirdar 
for the respondents, in support of the 
judgment under appeal, contends that the 
cause of action for possession and for 
mesne profits is the same. His argument 
is that the plaintiff's cause of action is 
founded on this: that the defendant is 
wrongfully in possession of the land and 
the plaintiff is entitled to claim possession 
of the land and past and future mesne 
profits. But the answer to that is that 
the plaintiff cannot strictly be said to 
have a cause of action for something which 
does not exist at the date of the institu- 
tion of the suit, and future mesne profits 
must necessarily be in that position. The 
plaintiff no doubt can claim possession, 
and if he is entitled to possession, it will 
follow that he will also be entitled to 
claim future mesne profits as and when 
they accrue, but he cannot strictly claim 
mesne profits which have nob accrued. 
The language of O. II, r. 4, which pro- 
vides that no cause of action shall, unless 
with the leave of the Court, be joined 
with a suit for the recovery of immovable 
property, except “(a) claims for mesne 
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profits or arrears of rent in respect of the 
property claimed or any part; thereof,” 
certainly suggests that the legislature 
regarded a claim for possession of im- 
movable property and a claim for mesne 
profits in respect of that property as being 
separate causes of action. And the langu- 
age of O. XX,r. 12, rather suggests the 
same conclusion, because that rule provides 
that where a suit is for recovery of pos- 
session of immovable property and for 
mesne profits, the Court may pass a decree 
for . possession, and may direct an inquiry 
as to mesne profits, and a final decree 
may be passed in accordance with the 
result of the inquiry. But the rule does 
not provide that an order can be made in 
the first instance for recovery of posses- 
sion and future mesne profits and direct 
an inquiry to escertain the amount of those 
mesne profits, as might be expected if 
the cause of action for possession and for 
mesne profits was the same. 

The view of other High Oourts in India 
is in favour of the appellant’s argument 
in this case, that a suit of this nature 
lies, The decision in Ram Karan Singh 
v. Nakehhed Ahir (1), Ponnammal v, 
Ramamirda Aiyar (2) and Kalidas Rakshit 
v. Keshablal Majumdar (3), are all in 
favour of the view that an action for 
future mesne profits of this character is 
maintainable. But it is argued that this 
Court has taken a diferent view. In my 
opinion none of the decisions of this Court 
exactly cover the present case, in which 
in the former suit possession only was 
claimed, and no claim was made for 
mesne profits. The case principally relied 
on, on behalf of the respondent, is Atma- 
ram v. Parashram (4). That was a case 
in which mesne profits were claimed, past 
as well as future, and the Court's order 
was silent as to future profits, and it 
was held that the Court must be held 
under Expl. 5, s. 11, Civil Procedure 
Code, to have decreed against the plain- 
tiffs claim to future profits. Whether that 
decision is right or wrong, and it is not 
in accordance with decisions of other 
High Courts, it does not govern this case, 
in which no claim was made for future 


(1) 133 Ind. Cas 298; AI R1931 All. 429; (1931) 
AL J 673; Ind. Rul. (1931) All. 618 (F B). 

(2) 38 M829; 27 Ind. Oas. 679; A Ì R1915 Mad. 
915; 7 ML T125; 98M L J127; (1915) M W N 

0 


30, 

(3) 58 O 1040; 134 Ind. Oas. 1012; A IR 1931 Cal. 
788; Ind. Rul. (1932) Cal. 2. : 

(4) 44 B 954; 58 Ind. Oas. 419; AIR 1920 Bom, 
39; 22 Bom. L R 982. 
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mesne profits. The next case referred to, 
Ramchandra v. Lodha (5), also does not 
govern this case, because it deals only 
with mesne profits accrued prior to the 
date of the suit, and it was held that 
a suit for such mesne profits was maint- 
ainable. If that decision is right, a point 
upon which I desire to express no opinion, 
it is an a fortiori case in favour of the 
present appellant, because it is much 
easier to contend in the case of past mesne 
profits, than in the case of future mesne 
profits, that the claim arises on the same 
cause of action as the claim to possession. 
The other casein this Court referred to, 
Lakshmibai v. Jagannath (6), also does not 
apply, because that was a case of an order 
for immediate possession, in which no 
question of future mesne profits could 
arise unless the order was disobeyed. In 
my opinion the view taken in the other 
Higk Courts is the right view, and a claim 
for future mesne profits does not arise 
on the same cause of action as a claim 
for possession of the land, That being so 
this suit is not barred by O. II, r. 2. 

Two other issues were raised in the 
lower Appellate Court, but they were 
not answered by the learned Judge, and, 
therefore we are not in a position of hbe- 
ing able to dispose of the suit on its 
merits. It would have been more con- 
venient if the learned Assistant Judge had 
answered the two other issues on the 
assumption that he was wrong in holding 
that the suit did not lie, but as he did 
not adopt that course, we have no option 
but to allow this appeal and refer the 
matter back to the lower Appellate Court 
to deal with the other issues. Respondents 
will pay the appellant's costs of his appeal, 
Costs in the Lower Courts will be dealt 
with by the lower Appellate Court. 

N. J. Wadia, J.—The cause of action for 
the claim for future mesne profits cannot 
be said to be the same as the cause of 
action for partition and possession. The 
cause of action for fulure mesne profits 
had not arisen when the first suit was 
filed. If Mr. Jahagirdar’s contention that 
the cause of action for future mesne profits 
was the same were accepted, the provisions 
of r. 4, O. IL,€would become meaningless. 
That rule expressly provides that a claim 
for mesne profits can be joined in a suit 
for the recovery of possession of immov- 

(A) 80 Ind. Oas. 259: AIR 1924 Bom. 368; 26 
Bom. LR 288, 

(6) 56 B 292; 138 Ind. Cas. 578; A I R 1932 Bom. 


222; 34 Bom. L R 447; Ind. 
413. 


Rul, (1932) Bom, 
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able property. If a claim for mesne profits 
could only be made along with a claim 
for possession, there would have been no 
need whatever for the provisions of r. 4 
The decision in Atmaram v. Parashram 
(4) does not help the respondent in the 
present case at all. That decision turned 
on the application of Expl. 5,s. 11, Civil 
Procedure Code. In that case a claim for 
future mesne profits had been made, and 
was not allowed. In the present case no 
claim for future mesne profits had been 
made at all. The decision in Ramchandra 
v. Lodha (5) goes the length of holding 
that even where the plaintiff had omitted 
to sue for past mesne profits, when suing 
for possession, he could bring a second 
suit for such past mesne profits. Whe- 
ther that decisien is correct or not, it 
certainly supports the plaintiff's claim in 
the present case for future mesne profits, 
and the two decisions of the Allahabad 
and Calcutta High Courts, Ram Karan 
Singh v. Nakchhed Ahir (1) and Kalidas 
Rakshit v. Keshablal Majumdar (3) both 
support the appellant's contention that a 
separate suit would lie for future mesne 
profits. I agree, therefore, that the appeal 
must be allowed. 
N. Appeal allowed. 


OUDH CHIEF COURT 
Second Civil Appeal No. 98 of 1934 
July 23, 1935 

SRIVASTAVA AND SMITE, Jd. 
Lala PUTTU LAL AND OTHERS— 
PLAINTIFFS — APPELLANTS 
versus 
Musammat PARBATI AND ANOTHER— 
DEFENpANTS—RESPONDENTS. 

Hindu Law—Joint family—Debt—Personal decree 
in mortgage suit against father—Subsequent partition 
between father and sons—Wife allowed share for life 
—Held, decree can be executed against sons’ share 
by reason of their pious obligation but not against 
that of wife. j 

A mortgage deed was executed by M and his 
nephew A in favour of the plaintifs. On a suit 
brought on the basis of the mortgage it was held that 
M and A were separate at the time of the mortgage, 
and that the mortgage as such was binding only on 
M's half share in the property, It was further held 
that A did not execute the deed as karta of his branch 
of the femily, but executed it on his own behalf. As 
a result of this finding a personal decree was passed 
against A. After the passing of this decree, as a 
result of a reference to arbitration, a partition was 
effected between A and his three sons. This partition 
was alsomade a rule of Court. In this partition P 
the wife of A, was allotted a one-fifth share for her 
life-time. The plaintiffs in execution of their money 
decree against A sought to attach and sell the entire 
property owned by 4’s branch of the family ; 
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Held, that abona fide partition having taken place, 
the plaintifs were bound by it. Though the 
share of the’ sons was liable because of their pious 
obligation to meet the debts of their father, the share 
allotted to the wife could not be made liable on that 
ground. Raj Kuer v. Din Dayal (l), explained, 
Raghunandan Prasad v. Moti Ram (2), distinguished, 

S, C. A. against an order of the District 
ones of Sultanpur, dated December 22, 
1933. 

Mr. Alt Mohammad, for the Appellants. 

Mr. B. N. Roy, for the Respondents. 

Judgment.—This is an appeal by the 
plaintiffs who have been unsuccessful in 
both the lower Courts. It arises out ofa 
suit for a declaration that a share in 
certain properties, attached by the plain- 
tiffs in execution of a decree against the 
defendant Mahabir Prasad, was uncondi- 
tionally liable to attachment and sale in 
execution of that decree. ' 

The facts of the case are thata mort- 
gage deed was executed by Munnu Lal 
and his nephew, Mahabir Prasad, in 
favour of the plaintiffs. On a suit brought 
on the basis of the mortgage it was held 
that Munnu Lal and Mahabir Prasad were 
separate at the time of the mortgage, 
and that the mortgage as such was binding 
only on Munnu Lals half share in the 
propérty. It was further held that 
Mahabir Prasad did not execute the deed 
as karta of his branch of the family, but 
executed it on his own behalf. As a 
result of this finding a personal decree 
was passed against Mahabir Prasad. After 
the passing of this decree, as a result of 
yeference to arbitration, a partition was 


` effected between Mahabir Prasad and his 


three sons. This partition was also made 
a rule of Court. In this partition Musam- 
mat Parbati, the wife of Mahabir Prasad, 
was allotted a one-fifth share for her life- 
time. The plaintiffs in execution of their 
money decree against Mahabir Prasad 
sought to attach and sell the entire 
property owned by Mahabir Prasad's 
branch of the family. They impugned 
the partition on the ground of its being 
fictitious and fraudulent. 

Both the lower Courts have found against 
the plaintiffs on this point. They have 
also held thatthe allotment of a one-fifth 
share inthe property to Musammat Parbati 
was a settlement for consideration and 
relying on the decision of a Bench of this 
Court in Raj Kuer v. Din Dayal 8 O. W. 
N. 499 (1) have come to the conclusion 
that the one-fifth share awarded to Musam- 

(1) 8 O W N 499; 135 Ind, Cas, 895; A I R 1931 Oudh 
325; Ind, Rul, (1932) Oudh 79, 
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mat Parbati could be sold only subject to 
her life-estate. i 

We are of opinion that the concurrent 
finding of the two lower Courts, that the 
partition in question is neither fictitious 
nor fraudulent, is a finding of fact, which 
is not open to question in second appeal. 
We are further of opinion that the present 
case is distinguishable from the decision 
in Raj Kuer v. Din Dayal, & O. W. N. 
499 (1), In that case a deed of partition 
had been executed, which made provision 
for the satisfaction of all the debts of the 
family out of the share allotted to the 
male members of the family. In the 
circumstances of that case, it was held 
that the transaction, under which a certain 
share was set apart for the maintenance 
of Musammat Raj Kuer, the wife Sada- 
nand and the mother of his sons, could not 
be treated so far as her interests were con- 
cerned, as purely a partition, and was in 
the nature of a settlement for considera- 
tion. In the present case there is nothing 
to show that the transaction was anything 
other than a partition. Nothing has been 
pointed out to us to show that it wasin 
the nature of a settlement. We think 
that the application cf the decision in 
Raj Kuer v. Din Dayal, 8 O. W. N. 499 
(1) should not be ex ended beyond the 
special facts of that particuiar case, and 
must, therefore, hold that it does not 
apply to this case. At the same time we 
are of opinion that the appellants cannot 
benefit by the decision of the Full Bench in 
Raghunandan Prashad v. Moti Ram, 60. W. 
N. 689 (2), reliance on which has been placed 
by the learned Counsel for the appellants. 
It was held in that case that the family 
property is liable in execution to satisfy 
a decree on a debt incurred by the father 
as manager of the joint family property 
where ihe other members are the sons and 
that the property will remain liable even 
if it is subsequently partitioned. In the 
present case, as already stated, the debt 
was not incurred by Mahabir Prasad as 
manager of the joint family property. The 
case does not, therefore, fall within the 
Tule laid down by the Full Bench. A 
bona fide partition having taken place, 
there is no reason why the plaintiffs should 
not be bound by it. Though the share 
of the sons is liable even in this case 
because of their pious obligation to meet 
the debts of their father, the share 
allotted to the wife cannot be made liable 


(2) 6 OW N 689; 119 Ind. Cas. 449: A I R 1929 Oudh 
408; Ind, Rul, (1929) Oudh 529 CF, B,). 
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on that ground. The result, therefore, is 
that we uphold the order of the lower 
Court, but on different grounds. 

For the above reasons the appeal fails, 
and is dismissed with costs. 

D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Rule No. £39 of 1934 
August 9, 1934 
Nastu ALI AND KHUNDKAR, JJ. 
RADHA KISSON MAHESRI AND OTAERS— 
PETITIONERS 
VETSUS 
TANSUK MAHESRI AND OTAERS— 
OPPOSITE PALTIES 
Civil Procedure Code (Act V of 1905), 0. XXF, rr. 90, 
92—Sale—A pplication to set aside—Names of parties 
who would be affected by order already on record— 
Notice, to whom to be given—Notice not served on any 
person who may be affected—Application, if bad in 


form, 

The Civil Procedure Code does not say 
that the parties who would be affected 
by the order setting aside the sale should 


be formally described as parties in the application 
for setting aside the sale. Where the names of the 
parties who willbe affected by such an order are 
already on record, it will be sufficient if, before the 
sale is set aside, notice is given to the persons who 
would be affected thereby inasmuchas the proviso 
to cl, (2), r. 92, simply lays down that no order setting 
aside the sale should be made unless notice of the 
application for setting aside the sale has been given 
by the Court tothe person affected thereby. ‘The 
application is not bad in form if notice has not 
been served on any person who maybe affected by 
the order setting aside the sale. The Court has 
power to issue any such notice asthe law does not 
impose any period of limitation for the said purpose. 
Ajiuddin Ahamad v. Khoda Bux (1) and Raj Chandra 
Dasv. Kala Kanta Das (2); referred to, 

0. R. from an order of the District Judge, 
Jalpaiguri, dated December 14, 1933, 

Mr. Rajendra Chandra Guha, for the 
Petitioner. 

Messrs. Atul Chandra Gupta and Satish 
Chandra Singh, for the: Opposite Parties, 

Order.—This Rule is directed against 
an order of the District Judge of Jal- 
paiguri, dated May 4, 1934, confirming 
in appeal an order of the Subordinate 
Judge of the same district in a 


pro- 
ceeding under O. XXI, çr. 90, Civil 
Procedure Code. ‘The Courts below have 
dismissed the petitioners’ application 
under O. XXI, r. 90, not on the merits 
but on a preliminary ground that an- 
other decree-holder, who had applied for 
rateable distribution of the sale pro- 


ceeds and had got part of them had not 
been made a party within the period of 
limitation for such an application and 
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consequently the Oourt bad no jurisdic- 
tiono” to entertain fsuch an application. 
The only point for determinaticn, there- 
fore, is whether the Courts below were 
wrong in dismissing the petitioners’ 
application under O. XXI, r. 90, on this 
preliminary ground. Order XXI, r. 92, 
cl. (2), Civil Procedure Code, is in these 
terms : 

“Where such an application is made and allow- 
ed, and where, in the case of an application 
under r. 89, the deposit required by that rule 
is made within 30 days from the sale, the 
Court shall make an order setting aside the sale: 
Provided that no order shall be made unless 
notice of the application has been given to all 
persons affected thereby.” 

The Code does not say that the parties 
who would be affected by the order 
setting aside the sale should be form- 
ally described as parties in the appli- 
cation for setting aside the sale. The 
names of the parties in the present case 
who will be affected by such an order 
are already on the record of the execu- 
tion case. It would be therefore suffi- 
cient if before the sale is set aside, 
notice is given to the persons who would 
be affected thereby inasmuch as the pro- 


viso to cl. (2), r. 92, simply lays down 
that no order selting aside the gale 
should be made unless notice of the 


application for setting aside the sale 
has been given by the Court to the 
persons affected thereby. The learned 
Advocate for the opposite party, however, 


.Telied upon a decision of this Court in 


Ajiuddin Ahmad v. Khoda Bux (1). Tt is 


-not however clear from the judgment in 


that. case what the learned Judges meant 
when they observed that the auction 
purchaser should be made a party. 

“If by the expression is understood that the 
parties to the application should be arrayed in 
the corresponding categories of plaintiffs and 
defendants, there is no provision to that effect 
within the four corners of the Civil Procedure 
Code. To hold otherwise would necessitate read- 
ing into proviso to O. XXI, r. 92, a mandatory 
provision which could have been expressly men- 
tioned had the legislature so intended: see 
Raj Chandra Das v. Kali Kania Das (2).” 


We are, therefore, of opinion, that the 
application is not bad in form if notice 
has not been served on any person who 
may be affected by the order setting 
aside ihe sale. The Court has power to 
issue any such notice as thé law does 
not impose any period of limitation for 
the said purpose. The learned Judge 
was, therefore, not right in holding that 
as the decree-holder who is entitled to 

(1) 50 Ind, Cas. .5; A I R 1919 Cal. 510. 

(2) 82 Ind, Oas. 776; A I R 1923 Oal. 394, - 
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rateable distribution was not mentioned 
as a party to the application for setting 
aside the sale within the period of limi- 
tation prescribed for such application, 
the application was bad and the Court 
had no jurisdiction to entertain such an 
application. We, therefore, make the 
rule absolute, set aside the order of the 
Courts below dismissing the petitioners’ 
application for setting aside the 
sale and direct that the said application 
be heard according to law by the learn- 
ed Subordinate Judge. Costs of this 
rule will abide the result, hearing fee 
being assessed at one gold mohur. 
N. Rule made absolute. 


_ OUDH CHIEF COURT 
Miscellaneous Civil Appeal No. 48 
of 1933 
July 24, 1935 
Kina, C. J, AND ZIA-UL-HASAN, J. 
RAGHUBAR—DerenpanT— A PPELLANT 
versus 
MADARI AND OTSER8 — PLAINTIFFS AND 
CTHERS— DEFENDANTS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 91~ 
Public nuisance—Road used as of right by public— 
Construction on it— Whether constitutes public 
nuisance —Suit for removal of obstruction—Special 
damage not claimed— Permission of Advocate 
General, necessity of—Plaintiff, Muslim community, 
whether “public'—Penal Code (Act XLV of 1560), 
s 268—General Clauses Act (X of 1897), s. 2, cl. 44 
—Second appeal—Question whether road is public or 
private—Whether a question of law. 

Making constructions upon a road which is used 
as of right by the public would constitute a public 
nuisance within the meaning of s. 91 of the Civil Pro- 
cedure Code. Where therefore in an action for 
obstruction of a public highway the plaintiffs do not 
claim to have suffered any special damage, the suit 
is not maintainable without the permission of the 
Advocate-General under s. 91, Civil Procedure Oode. 
The fact that the plaintiffs form only a Muslim 
community or the Muslims of the neighbourhood 
makes no difference for they are included in the 
word “public” which is used in the expression 
“public nuisance.” 

When the question is whether a road is a public 
road or a private road, the question is one of law, 
rather than one of fact and in any case it is partly a 
question of law. , 

Mis. F. O. A. against the order of the First 
1933 Subordinate Judge, Kheri, dated. 
July 31, 1933. ae 

Mr. Kedar Nath Tandon, for the Appel- 
lant. : 

Mr. Ali Raza, for the Respondents. 

Judgment.—This is an appeal against 
an order of remand passed by the learned 
Subordinate Judge of Kheri directing that 
the suit should bere-admitted and decided. 
on the merits, ~* ‘© a 
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The suit was instituted by a number of 
Muhammadans who alleged that they had 
for many years been taking their 
tazias upon the occasion of certain festivals 
in procession along a certain road, abutting 
the defendant's house, and that they had 
aright totake their tazias along this road, 
but the defendant had narrowed the 
passage by about one-half by making 
certain constructions in front of his house 

_and had thus obstructed the passage of the 

tazias. The plaintifs prayed for demoli- 
tion of the new constructions in front of 
the defendant’s house and for a perpetual 
injunction to restrain him from making any 
such encroachments in future, 

The plaintiffe, who are twenty in number, 
are residents of ejght different villages. 
It is clear, therefore, that the right which 
they claim is not a right of easement, 
arising from the ownership or occupation of 
any houses in the vicinity of the defendant's 
house, but is a public right claimed by them 
as Muhammadans to take their tazias along 
the route in question. 

One of the pleas raised by the defend- 
ant was that the suit was not maintainable, 
under s. 91 of the Code of Civil Procedure, 
without the previous consent of the 
Advoeate-General, as it relates to a public 
nuisance. The trial Court took up this 
issue first and gave effect to the defendant's 
contention and accordingly dismissed the 
suit on this preliminary point. The plaint- 
iffs appealed and the lower Appellate 
Court took a contrary view and held that 
the suit was maintainable without the 
consent of the Advocate General. The 
defendant, therefore, comes to this Court in 
second appeal. . 

It is argued for the appellant that on the 
facts alleged in the plaint, the construc- 
tions made by the defendant amount toa 
public nuisance. The expression “public 
nuisance” is defined in s. 268 of the Indian 
Penal Code and includes an actor illegal 
omission which causes any common injury, 
danger or annoyance to the public or 
to the people in general who dwell 
or occupy property in the vicinity, or 
which must necessarily cause injury, 
obstruction, danger or annoyance to persons 
who may have occasion to use any public 
right. It is argued that tho plaintiffs 
claim the right to take their tazias in 
procession along the route in question and 
that they donot claim such right as an 
easement, but must necessarily be held 

-+o claim it as a public right. They object 
to the constructions made by the defend- 
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ant as causing annoyance to them when 
they have occasion to take their ..“tazias 
past his house in the exercise of their public 
right. Therefore, it is argued that the 
suit in question does relate to a publie 
nuisance. It may be mentioned ‘that 
under s. 3, cl. (44) of the General Clauses 
Act, 1897, the definition of “public 
nuisance” given inthe Indian Penal Code 
is algo applicable to other statutes enacted 
after the commencement of the General 
Clauses Act and must, therefore, be held 
toapply to the Code of Civil Procedure, 
1908. It appears tous that the eppellant’s 
contention on this point is well-founded. 
Making constructione upon a road which is 
used as of right by the public would, in 
our opinion, constitute a public nuisance. 
The case of Khaji Syyad Husain Saheb:v. 
Ediga Narasimhappa, 16 Ind. Cas. 962 (1), 
appears to be in point. In that case it 
was held that the English rule that an 
action for the obstruction of a public 
highway is nct maintainable unless special 
damage is alleged and proved, is appli- 
cable to India and has been enacted ag 
s. 9lof the Code of Civil Procedure, 1908. 
In the present suit the plaintiffs do not 
claim to have suffered any special damage 
and, therefore, it appears tous that the suit. 
isnot maintainable without the permission 
of the Advocate-General under s. 91. © > 

lt has been argued for the respondents 
that the road in question is not a public 
road and that the obstruction is not a- 
public nuisance, It.is argued that the 
respondents do not claim the right of 
passing along the road as a public right 
common to all members of the public but 
they claim the right as members of a 
specified section of the public and only 
on specified occasion, In our opinion 
there is no force in this contention. The 
Muhammadans of the neighbouring villages 
are no doubt a section of the public, but 
the word “public” has been defined in the 
Indian Penal Code in e. 12 as including 
any class of the public, or any community. 
The Muslim community or the Muslims 
of the neighbourbcod would, therefore, be 
included in the word “public” which. ig 
used in the expression “public nuisance” 
in s. 268 of the Indian Penal Code. We 
hold, therefore, that the plaintiffs must be 
held tobe claiming the right of passing 
along the route in question as membersct - 
As they object to the obstruc- 
tion of the road, we think that they are in 

(1) 16 Ind. Oas, 962; 23M L- J539; 12 M L T 491; 
(913) M W N 99, > 


_ the trial Court. 


- gations and liabilities 


640 
substance complaining of a public nuisance. 


The Court below has laid. stress upon the 
fact ‘that in certain criminal proceedings 


under s. 147 of the Code of Criminal Proce- - 


dure, Raghubar appellant and others 
denied that there was any dispute between 
the parties as regards any public right 
of way. It does not appear, however, that 
they expressly denied that there wasa 
public right of way along the road outside 
their house. What they denied was that 
they had made any encroachment upon 
the road. They contend that they had 
only made constructions upon their own 
private land which did not form part of the 
road. 

ln ‘our view the trial Court decided this 
isstie correctly and we disagree with the 
view,.taken by the learned Subordinate 
Judge in appeal. It has been argued that 
the finding of the Court below to the effect 
that the roadin question was not a “public 
road” is a finding of fact binding upon 
this Court in second appeal. It appears to 
us, however, that when the question is 
‘whether a road is a public road or a private 
road, this is rather a quest.on of law than a 
question of fact and in any case it is partly 
a question of law. 

, We allow the appeal, set aside the order of 
.remandand restore the order passed by 
The appellant will get 
“his costs from the respondents throughout. 

“D. Appeal allowed. 


> — 


MADRAS HIGH COURT 


- Oivil Revision Petitions Nos, 245 and 246 


of 1932 
November 14, 1934 
5 VENKATASUBBA Rao, J. 
GAJJALA NAGISETTI AND saNoTHER— 
y DEFENDANTS—PETITIONERS 


versus 

- MADDI VENKATASUBBAYYA-— 

; PLAINTIFF—RESPONDENT. 

Sale of Goods Act (III of 1930), s. 60—Contract 
for sale of goods—Anticipatory breach—Rgght to 
elect—Party treating contract as still in force is 
bound to fulfil his own obligations. j 
“Where a party to a contract repudiates itby an 
anticipatory refusal to perform the contract before 
the time of performance, the other party may either 
treat the contract as subsisting or treat it as res- 
cinded; but if he elects to treat the contract as 
still in force, he keeps it alive for the other party 
as well. He remains subject to all his own obli- 
under it, and is bound to 
show, when he seeks to enforce the contract, that he 
has fulfilled the conditions ‘precedent which were 
binding onhim. Frost v. Knight (q) and Florrie 
Edridge v, Rustomji Dhanjibhoy (2), referred to, 
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. O.R. Petitions under s. 25 of Act IX 
of -1887 praying the High Court to revise 
the decrees of the Court of the Subordinate 
Judge of Guntur, in S. O. S. Nos. 124 and 128 
of 1931. a 
Mr. C. Krihnachandra Mowbohwaru, for 
the Petitioners.. 
Mr. Kameswaar Rao, for the Respondent. 
Judgment—These case raises a question 
as regards what is known as “an antici- 
patory breach of contract” but what may 
be more accurately described as repudia- 
tion by an anticipatory refusal to perform 
it. The suits relate to two contracts which 
were originally entered into by the de- 
fendants with one Rajayya, by which they 
agreed to deliver to him a certain number 
of groundnut bags. Under the first contract, 
the delivery was to be on the February 
28, 1931, and under the second on the 
March 31, 1931. These contracts were 
assigned by Rajayya to the plaintiff, who 
gave intimation of that fact to the defen- 
dant by his letter dated February 14, 1931. 
The defendants on the February 23, senta 
reply (Ex. F.) stating that the contracts had 
been terminated by virtue of certain 
arrangement which they had entered into 
with Rajayya. The lower Court has found 
that this allegation of the defendants is 
false and the correctness of this finding 
has not been attacked. The result then 
is that the letter of the 23rd amounts to 
a repudiation of the contracts by the 
defendants. There being thus a repudia- 
tion by the defendants by an anticipatory 
refusal to perform the contracts before 
the time for performance arrived, two 
courses were open to the plaintiff under 
s. 60 of the Sale of Goods Act, 1930, namely. 
either to treat the contracts as subsisting 
or to treat them as rescinded, The plain- 
tiff elected to treat the repudiation as- 
inoperative and treat the contracts as 
still in force. In such a case it has been ” 
held that the promisee keeps the contract- 
alive for the benefit of the other party- 
as well as his own; in other words, he’ 
keeps the contract alive for all purposes, ~ 
Frost v. Knight (1) EA 
“ He remains subject”, >] 
as Cockburn, ©. J., 
just cited Ne 
“to all his own obligations and liabilities under it’ 
and enables the other party not only to complete.: 
the contract, if so advised, notwithstanding his 
previous repudiation of it, but also to take ad- 


vantage of any supervening circumstance,. which 
would justify him in declining to accept it”. ee 


G) (1872) 7 Ex.111; 41 L J Ex, 78; 26 L T 77; 20. 
R471, : pae 


observes in the case.” 


oO 
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To the same effect is the observation .of ` 


Lord Wright who delivered the judgment 
of the Judicial Committee in Florrie 
Edridge v. Rustomjzi Dhanjibhoy (2). 

“A wrongful repudiation of a contract by one 
party does not of itself absolve the other party if 
he sues on the contract from establishing his right 


to recover by proving soes performance by him 
of conditions precedent”. 


The plaintiff is, therefore, bound to show 
that he has fulfilled the condition prece- 
dent which was binding upon him; if he 
is unable to show that, the defendants 
will be discharged. That leads me to a 
consideration of the terms of the contract: 
There is a term, which judging by the 
language used by the parties, they regard- 
ed as important, and it ig to the fol- 
lowing effect, the buyer should mention to 
the seller at least six days before the 
date fixed for the delivery, the name of 
that particular firm (out of certain firms 
named in the contract) to whom the goods 
were to be delivered; this is described in 
the contracts as sending ‘transfer forms 
for delivery”. That this term constitutes 
a` condition precedent there can be no 


question; the only point being: Did the - 


plaintiff perform that condition? The 
lower Oourt taking a wrong view of the 
law, has held that the repudiation by the 
defendants has released the plaintiff from 
his own obligations under the contracts, 
In: that view, it has not properly dealt with 
the question whether or not the plaintiff 
fulfilled the condition precedent binding 
upon him—although it was disposed to think 
that the plaintiff did not fulfil that condi- 
tion. As the learned Judge took a view 
on the question of law favourable to the 
plaintiff, he evidently did not think it 
necessary to discuss the question of fact, 
I have, therefore, gone through the evi- 
dence carefully with a view to 
determine whether or not there was a 
performance by the plaintiif of the condi- 


tion precedent: The evidence of P, 
W. No. 3 that he on bebalf of the 
plaintiff tendered the transfer form 


to the defendants on the February 21, 
receives support from two documents, 
namely Ex. G-1 (the plaintiffs telegram 
dated February 25), and Ex. J. (his 
letter dated February 23). I, therefore, 
find on the evidence that the plaintiff 
performed the condition precedent binding 
upon him. It follows that so far as the 


(2) 65 ML J 813; 146 Ind. Cas, 739: 6 RPO 25; 
A I R1933 PO 233; 28 L W 972; 58 OL J 436; 
(1933) M W_N 1452; (1934) AL J 50; 36 Bom. LR 
127; 38 OWN 145; 58 B 101 (P O), ” 
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first contract is concerned, the plaintiff 
has made oat his right to recover damages. 


qhe lower Court's decision in S. O, S. 
No. 128 of 1931 is. accordingly upheld.’ ~ 


and the Civil Revision Petition No. 246 of 
1932 is dismissed with costs. : 

As regards the second contract, on the -.: 
plaintiff's admission that no transfer form 
was tendered, I must hold that, as he 
has failed to perform the condition prece-* 
dent, he cannot recover damages. ‘There 
is no question of waiver raised in. the 
case and I cannot allow Mr. Somayya 
for the plaintiff to raise it for the first time- 
now. ; 

In the result, I must, setting aside` the 
lower Court’s decree, dismiss the plaintifi's 
suit and allow Civil Revision Petition No. . 
245 of 1932; but the defendants having put -- 
forward a false defence, I deprive them 
of costs throughout. . : 


Petition No. 246 dismissed.” 


A, 
l Petition No. 245 allowed., 





OUDH GHIEF COURT =,” 
Criminal Appeal No. 172 of 1935 - 
July 26, 1935 gen ON 5 
SRIVASTAVA, J. eae 
BAOHOHU LAL AND OTHERS—ÀCOUSED— 
APPELLANTS i 
Versus 
EMPEROR—COMPLAINANT—RESPONDENT 
Penal Code (Act XLV of 1860), ss. 104, 3041—Deceased 
seen in night in accused's field—Accused believing 
him to be stealing paddy —Lathi blows on vital part. 
of body—Right of private defence of property— , 
Held, right was exceeded. - 
Where there was no enmity between the accused. 
and the decsased who went to the paddy field of tha 
accused in the night time and the accused believing 
thet he had come to steal paddy, dealt him 
some lathi blows, as a result of which he died on 
the spot and the medical examination showed that 
most of the injuries were in vital parts of the body ; 
Held, that considering the fact that most of the 
injuries were on vital parts of the body, namely the 
head and face, the accused must be imputed con- 
structive knowledge of the fact that the injuries 
inflicted by them were likely to causa death. Cona 
ceding that the accused had a right of private 
defence under s. 104, Penal Code, it followsthatin . 
causing the injuries which resulted in the death of 
the deceased, the accused had exceeded that right; - 
Mahabir v. Emperor (1), referred to. we =“ 
Held, also, that the conviction of the accused under 
B. 304 was correct and in the circumstances the sentence 
of seven years’ rigorous imprisonment awarded by the 
Sessions Judge was excessive and one year's rigorous 
imprisonment would meet the requirements of the 
cage, ; 


Cr. A. against the-order of the Sessions 
Judge of Gonda, dated March 6, 1935, 
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Dr. J. N. Misra, for the Appellants. 

. The Government Advocate, for the 
Crown. i 

Judgment.—This is an appeal by three 

- accused Bachchu Lal, his cousin Kishen 
Prasad and their servant Tirloki alias Dube 
against the order dated March 6, 1835 of 
the learned Sessions Judge of Gonda con- 
victing them under s. 304, Indian Penal 
Code, for causing the death of one Lautan 
Chamar and sentencing each of them to 
seven years’ rigorous imprisonment. 

The prosecution examined two eye-wit- 
nesses of the occurrence, namely P. W. 
No, 2, Kinku and P. W. No. 3, Bharose. 
The version given by these witnesses was 
that on the night of November 8-9 last, 
between 11 and 12 P. m., when they were 
in their field for night watch, they saw 
Lautan deceased going homeward. Soon 
after that they heard a noise of “thief, 
thief” coming from the west of their field. 
They ran in the direction from which they 


had heard the noise and found Lautan. 


lying at a distance of about 300 paces in 
the field of one Badri Brahman and being 


beaten by the three accused. On being - 


questioned by the aforesaid witnesses 
Bachchu Lal accused said that Lautan was 
stealing their paddy crop and so they were 
“ beating him. Kinku and Bharose raised 
an outery which brought Khushinand 
P.W. No, 5 and Baiju P. W. No.6 on the 
scene of occurrence, and the version given 
above was repeated by Kinku and Bharose 
to these persons also. The learned Sessicns 
Judge after a careful examination of the 
evidence of the aforesaid four witnesses 
and in the light of- the circumstances of 
the case came to the conclusion that the 
accused finding the deceased in their field 
- af that late hour of night suspected him of 
the intention to commit theft and inflicted 
upon him the injuries which resulted in 
his death. The medical evidence showed 
that the deceased had’ the following in- 
juries; ee 
` 1. Contused wound 4” x4” skin deep on 
front of right ear. CAN 
2. Pinna of right ear bas been slit into 
2-layrs covering an area of 1}°x1". 
3. Contused wound 2”xi"x muscle 
deep behind- right ear. 
-4. Contused wound #"x4" scalp deep, 
2” behind injury No. 3. 
5. Contused wound 2”xi'xsealp deep 
‘on top of head,-3$” above right ear. 
6. Abrasion $”x#” on back of right 
wrist, 
aw Proximal phalanges of right index, 
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hye rÒ: 
middle and ring fingers shows simple 
fractures. 

8. Simple fracture of lower end of left 
femur. i 

He was accordingly of opinion that 
though the accused did not intend to cause 
to the deceased such bodily injuries as 
might result in his death, still there could | 
be no doubt that the deceased was beaten 
mercilessly and had died on the spot’and 
the accused were, therefore, guilly under 
s. 304, Indian Penal Code. : 

The learned Counsel for the appellants 
has not questioned the correctness of the, 
learned Sessions Judge's view that the 
deceased was either committing theft of 
the dhan or was suspected of the. 
intention of committing theft, by the 
accused. His argument is that accepting 
ali the findings of the learned Sessions 
Judge to be correct, the accused are 
entitled to the protection of s. 104 of the | 
Indian Penal Oode. He has pointed 
out that on the facts found by the learned - 
Sessions Judge the appellants had a right 
of private defence of property which ex- 
tended “to the voluntary causing. to the , 
wrong-doer of any harm other than death.” 
He further argued that according to the 
definition of the word “voluntarily” in s. 39 
of the Indian Penal Code, on the learned ` 
Sessions Judge's own showing the accused 
did not intend to cause the death of the 
deceased. The argument proceeded that 
as it was admittedly a dark night and (?) it 
should be held that the accused did not ` 
know or had reason to believe that the ` 
injuries were likely to cause death. J have 
no hesitation in accepting the view. of the 
learned Sessions Judge supported as it is 
by the statements of the prosecution wit- . 
nesses Kinku and Bharose that the deceased 
Lautan had either gone to the accused's 
field that night for the purpose of com- 
mitting theft or at least he was so suspected ` 
by the accused. I further agree that there 
being no evidence of any enmity between ' 


the accused and the deceased and no motive - 


for causing death, the accused had no 
intention to kill Lautan or to cause such 
bodily injuries as may result in his death. 
But the medical evidence shows that the . 
deceased had four injuries in front and . 
behind the right ear and one contused ` 
wound on the top of the head. The inter- 
nal examination showed that there was a 
depressed fracture of skull 33" x24” on right 
side and behind ear involving occipital, 
right parietal and mastoid portion of 
temporal bones and a “V” shaped crack 


1935 


on top of skull involving both parietal 
bones. It is not disputed that the deceas- 
ed, who was only 45 years old, died on the 
spot asaresult of the injuries. 
ing the fact that most of the injuries were 
on vital parts of the body, namely the 
head and face, I am of the opinion that the 
accused must be imputed constructive know- 
ledge of the fact that the injuries inflicted 
by them were likely to cause death. Con- 
ceding that the accused had a right of 
private defence under s. 104, Indian Penal 
Code, it follows that in causing the injuries 
above referred to which resulted in the 
death of the deceased, the accused had 
exceeded that right. Though the facts of 
that case are different yet in some respects 
the present case is similar to the case re- 
ported in Mahabir v. Emperor,7 O. W. N. 
797 (1). Ian, therefore, of opinion, though 
on grounds somewhat different from those 
of the learned Sessions Judge, that the 
conviction of the accused under s. 304 is 
correct and ought to be upheld. However, 
I think that in the circumstances stated 
above the sentence of seven years’ rigorous 
imprisonment awarded by the learned 
Sessions Judge is excessive. I think a 
sentence of one year’s rigorous imprison- 
ment in the case of each of the accused 
will meet the requirements of the case. 

I accordingly allow the appeal, and, 
while upholding the conviction under s. 304, 
reduce the sentence in the case of each of 
the appellants to one year’s rigorous im- 
prisonment. 

D. Appeal allowed. 

(1)70 W N 797; 127 Ind. Oas, 875; AI R 1930 


Oudh 408; Ind. Rul (1930) Oudh 491; 32 Or. L J 44; 
(19380) Cr, Cas. 948 
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LAHORE HIGH COURT 
Second Civil Appeal No. 857 of 1928 
July 18, 1934 
Youne, O. J., ano Din Monamman, J. 
Sardar MOHAN SINGH—P atntire— 
APPELLANT 
VETSUS 
NARAIN SINGH AND OTHERS — 
DEFENDANTS—RESPON DENTS 

Civil Procedure Code (Act V of 1908), O. II,r. 2 
~—Contract of lease—Surety for lease amount—Suit for 
instalment due—Decree amount partly realized—Sutt 
against surety for balance—Meanwhile another default 
in payment of another instalment—Another suit 
against lessee and surety—-Claim against surety, if 
barred, for not having included this claim in first 
suit. aun 

The plaintifis leased land tocertain lessees. The 
lessees bound themselves to pay the sum of Rs. 9,750 
por harvest and the term. was - for four harvests, 
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The lessors also as a consideration of the lease, 
entered into a contract with the other defendants 
as sureties, the contract of suretyship making the 
sureties liable on any default of the other defend- 
aats. The first instalment wes unpaid and, in 
March 1921, a suit was brought in the Revenue 
Court for the sum then due, Rs. 4,750 against both 
the tenants and the sureties, The Revenue Court 
gave a decree against the tenants only and out of 
that decree the plaintiffs realized Rs. 3,878 leaving 
a balance of Rs, 2,000. The plaintiffs then brought 
a suit in November, 1923, against the sureties for 
this balance of Rs. 2,000. Eventually the District 
Judge decreed this suit against the sureties for this 
‘amount. In the meantime in May 192], another 
instalment of Rs. 4,750 had become due. The suit 
filed in May 1924, was against both tenants and 
sureties for Rs. 4,750 This suit was sent to the 
Collector as the Civil Court had no jurisdiction 
against the tenants. There was, in the month of 
August 1925, a decree against the tenants, and the 
case against the sureties was returned to the Civil’ 
Oourt. In October 1925, the plaintiffs made an ap- 
plication tothe Civil Court in their action against 
the sureties. It was argued by the defendants 
that the plaintifis could have brought a suit against 
the sureties for Rs. 2,000 plus Rs. 4,750 which also 
had become due on the surety bond itself as the 
tenants had defaulted : 

Held, that if the plaintiffs had adopted this course 
and sued the sureties alone they would have been 
in the unfortunate position of having elected to-sue 
one of two equally liable sets of persons, the prin- 
cipals and the sureties. Having sued the sureties, 
the right of action against the principals would 
have lapsed. On these grounds the suit was not 
pares by O. II, r. 2 of the Oivil Procedure 

ode. 

S. ©. A. from the decree of the District 
Judge, Montgomery at Lahore, dated 
December 21, 1927, reversing that of the 
Senior Subordinate Judge at Montgomery, 
dated March 25, 1927. 

Mr, S. N. Bali, for the Appellant, i 

Mr. Muhammad Din Jan for Mr. A. 
R. Khosla and Mr. Harnam Singh, for the 
Respondents. 


Judgment.—This is a second appeal’ 
from the decision of the learned District 
Judge of Montgomery District. The plainte 
iffs leased land to certain lessees. The 
lessees bound themselves to pay the sum 
of Rs. 9,750 per harvest and the term was 
for four harvests. The lessors also as a 
consideration’ of the’ lease entered into a 
contract with the other defendants as 
sureties, the contract of suretyship making 
the sureties liable on any default of the. 
other defendants. The first instalment 
was unpaid and, in March 1921, a suit: 
was brought in the Revenue Court for 
the sum then due, Rs. 4,750 against both 
the tenants and the sureties. The Revenue 
Court gave a decree against the tenants 
only and out of that decree the plaintiffs 


-realized Rs. 3,678 leaving a balance of 


Rs, 2,000, The plaintiffs then brought a 


bab 


Suit in November, 1923, aginst the sureties 
for this balance of Rs. 2,000. Eventually 
the District Judge decreed this suit.against 
the sureties for this amount. In the mean- 
` time in May 1921, another instalment of 
Rs. 4,750 had become due. The suit filed 
in May 1924 was against both tenants and 
sureties for Rs. 4,750. This suit was sent 
to the Collector as the Civil Court had 
no juriédiction against the tenants. There 


was, in the month of August, 1925, a - 
decree against the tenants and the case - 


against the sureties was returned to the Civil 
Court. In October 1925 the plaintifis made 
an application to-the Civil Court in their 
action against the sureties. It is this case 
which is now before us, l 


The lower Appellate Court dismissed the 
suit under O. II, r. 2, of the Civil Procedure 
Gode on the ground that when the plaintiffs 
brought a suit in 1923 against the sureties 
for Rs. 2,000, the balance owing them by 
the tenants, they should have included a 
claim for Rs, 4,750 the instalment, which 
at that time had become due as well. 


. It is argued in appeal that it would not 
-have been possible for the plaintiffs to have 
brought a suit against both the tenants 
and the sureties for the two sums of 
Rs. 2,000 and Rs. 4,750. It is urged that 
the plaintifis brought a suit against the 
sureties on the basis of the deed of surety- 
ship which involved the sureties alone. As 
regards the amount of Rs. 2,000, the tenants 
were in no way liable in the suit. The 
liability of the tenants upon the. lease 
which was separate document had been 
exhausted in the suit in the Revenue Oourt 
and the liability: on the lease had merged 
against the tenants in that decree, There- 
fore, if the claim against the tenants had 
been included in the suit in 1923, for the 
sum of Rs. 2,000, there would have been 
two Claims based on separate cause of 
action, therefore, there would have been 
a misjoinder and there would been a risk 
of the suit not succeeding on that ground, 
It has been argued, however, on behalf of 
the respondents that the plaintiffs could 
have brought a suit against the sureties 
for Rs. 2,000 plus Rs. 4,750 which also 
had become due on the surety bond itself 
as the tenants had defaulted. If, however, 
the plaintiffs had adopted this course and 
sued the sureties alone they would have 
been in the unfortunate position of having 
elected to sue one of two equally liable 
sets of persons, the principals and the 
‘sureties. ving sued the sureties, the 
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right of action against the principals 
would have lapsed. 

On these grounds we think the suit 
was not barred by O. II, r. 2, of the Civil 
Procedure Code. The appeal, therefore, 
must be allowed. The case will be remand- 
ed tothe lower Appellate Court for decision 
on the other issues according to law. The 
court-fee paid will be refunded. The costs 
will abide the event. : 


D. Appeal allowed. 
- OUDH CHIEF COURT 
Execution of Decree Appeal No. 40 
° of 1934 
July 26, 1935 
SMITA, J. 


SHEO BARAN SINGH—Jvupement- 
; DEBToR—APPELLANT 

An versus 

Thakurain RAM KALI KUNWAR 
AND OTHERS —DECREE-HOLDERS— RESPONDENTS. 

Oudh Rent Act (XXII of 1885), s. 151—Rent decree 
— Execution — Obscure endorsement on execution 
warrant, that movable property was ‘driven away’—Ap- 
plication for execution against immovable property— 
Plots attached —Held, that question whether there 
was any immovable property should be gone into and 
till then attachment was to remain. 

In execution of a decree for arrears of rent the 
decree-holders proceeded inthe first place againet 
the movable property of the judgment-debtors. A 
warrant was- issued, and it was returned with the 
following endorsements :—“‘Asthe judgment-debtors 
have driven away their property there is no property 
capable of attachment. Accordingly it is not desired 
to proceed with the attachment, This endorsement 
purported to be signed by the general agent of the 
decree-holders. Underneath there was a further 
endorsement by the official ofthe Court. “The 
decree-holders’ agent did not go to the spot, since his 
notion is that the judgment-debtors have driven away 
their property. He does-not -wish to proceed with 
the attachment. This report is accordingly submitt- 
ed.” Afterwards an execution application was made, 
asking that certain immovable property should be 
attached, and certain plots weré attached, One of the 
judgment-debtors thereupon objected, presumably 
under s, 151, Oudh Rent -Act, that there was enough 
movable property : 

Held, that the attachment of the plots concerned 
should be maintained, and that the question whether 
there was any movable property available for the satis- 
faction of the decree was to be gone into by the Assis- 
If there was any such movable pro- ` 
perty, the decree-holders must be required to enforce 
their decree, if possible, against it. If there was no 
such movable property, the plots of land which had 
been attached could be sold. Babu Surendra Narain 
Singh v. Raja Lal Bahadur Singh (l), referred 
t 


0. 

Ex. of D. A. against the decree of the 
District Judge, Fyzabad, dated Febru- 
ary 14, 1934, upholding the order of the 
Assistant Collector, First Class, Sultan- 


pur, dated November 15, 1933, : ; 
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Mr. R. D. Sinha, for the Appellant. 

Mr. Bhagwati Nath, for the Respondents. 

Judgment.—This is an appeal under 
B. 119 (6) of the Oudh Rent Act against 
a decision, dated February 14, 1934, of 
the learned District J udge of the 
Fyzahad district, by which he dismiss- 
ed an appeal from a decision, dated 
November 15, 1933, of an Assistant 
Collector of the Ist class of that dis- 
trict, : 

AU decree for arrears of rent was 
obtained by a number of persons against 
one Sheobaran Singh and others., Ia 
execution, the decree-holders proceeded in 
the first place against the movable 
property of the judgment-debtors. A 
warrant was issued, and if was returned 
with the following endorsements :— 

“As the judgment-debtors have driven 
away their property, there is no property 
capable of attachment. Accordingly it is 
not desired to proceed with the 
attachment.” . 

This endorsement purports to be signed 
by one Ram Nath Singh, the general 
agent of the decree-holders. Underneath 
there is a further endorsement by the 
official of the Court: 

- “The decree-holders' agent did not go 
to the spot, since his notion is thatthe 
judgment-debtors have driven away their 
property. He does not wish to proceed 


with the attachment. This report is 
accordingly submitted.” 
These endorsements ‘are somewhat 


obscure. It was suggested in arguments 
that the report of the official of the 
Court was not “bona fide’, in so far as 
he said that the agent did not go 
to the spot. The expression “driven away 
the property” is peculiar. It was suggest- 


ed in arguments, probably correctly, 
that what was meant was that the 
movable property consisted of cattle, 


which the judgment-debtors drove away. 
What precisely happened might have 
been cleared up if the agent or the 
Court official had been examined on 
oath, but I am told that neither of them 
was examined. Afterwards an execution 
application was made, asking that certain 
immovable property should be attached. 
Sheobaran Singh, one of the judgment- 
debtors, thereupon objected that there 
was sufficient movable property in their 
possessicn for the satisfaction of the de- 
cree,—there was no express reference 
made in the objections to the provisions 
of s, 151 of the Oudh Rent Act, but the 


SHEO BARAN SINGH v. RAM KALI KUNWar (OUDH) 


615 


objections were presumably based upon 
the provisions of that section, The 
learned Assistant Collector in his order 
on thesé objections remarked, inter alia, 
that apn application for execution 
of the decree by attachment of the 
movable property had been made, but 
that the judgment-debtors removed it, 
He dismissed the objections, and 
Shecbaran Singh and a son of a deceas- 
ed judgment-debtor then went in appeal 
to the learned District Judge. The lat- 
ter remarked : 

“The decree-holders took out execution of their 
decree against the movables of the judgment- 
debtors. It was reported by the process-server 
that the judgment-debtors had removed their 
movables, The provisions of s. 151 of the 
Oudh Rent Act having been satisfied, steps were 
taken to attach the immovable property of the 
judgment-debtor” (sic). 

A further point was taken before the learn- 
ed District Judge that one of the judgment- 
debtors had died, and the decree-holders 
had not brought his representatives on 
the record, The learned District Judge 
thought that there was no force in that 
point, nor in another point taken to the 
effect that the rent of the holding had 
been wrongly put down in the execu- 
tion application. In the end he dismiss- 
ed the appeal. This present appeal has 
been brought by Sheobaran Singh. 

The only point taken on behalf of the 
appellant is that the requirements of 
s. 151 of the Oudh Rent Act have not 
been properly complied with. It is urged 
that there is movable property available 
for the satisfaction of the decree, and 
that the report of the Court official was 
vague, inasmuch as it simply represented 
that the decree-holders’ agent, who had 
not actually gone to the spot, entertainsd, 
the impression that the judgment-debtors 
had concealed their movable property. 
It is contended that no proper attempt was 
ever made to ascertain whither the judg- 
ment-debtors had, in fact, any 
movable property and, if they had, to 
bring it to sale. Reference was made 
to a decision by a Bench of 
this Court reported in Babu Surendra 
Narain Singh Y., Raja Lal Bahadur 
Singh, 110. W. N. p. 109 (1) and also to 
an unreported decision, dated April 
30, 1935, by a Single Judge of this 
Court (Hxecution of Decree Appeal 
No. 43 of 1934). f 

The circumstances of the present 
matter are very similar to those of this 
-1)11 O W N 103; 147 Ind_ Oas, 1038;6 R O 361; ` 
A I R1934 Oudh 59; 18 R D 70; 9 Luck, 378.. 3 
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latter decision. Here, as there, there 
seems to have, been imperfect investiga- 


tion into the question what.. movable 
property, if any, was in the possession 
of the judgment-debtors. In the same 


way, in the present case, as in that case, 
the decree was for a sum less than 
Rs. 500, and as the present decree was 
obtained on September 9, 1930, no fresh 
‘execution application can now be made 
having regard tothe provisions of s, 145 
of the Oudh Rent Act. The learned 
Judge of this Court who decided 


that case said : 
' “I think under the circumstances equity demands 


that the attachment of the house should be 
maintained and the question whether there is any 
movable property of the judgment-debtor 


available for satisfaction of the decree should be 
gone into by the Assistant Collector. In case 
no such movable property is available, the house 
which has been attached can be sold. But in 


ease such movable property is available, the 
decree-holder must be required to enforce his 
decree, if possible, against such movable 
property”. 


J am of opinion that similar directions 
to those given by the learned Judge in 
that case may suitably be given in this 
case also. I direct that the attachment of the 
plots concerned in the present matter be 
maintained, and that the question whether 
there is any movable property avail- 
able for the satisfaction of the decree be 
gone into by the Assistant Oollector. If 
there is any such movable property, 
the decree-holders must be required to 
enforce their decree, if possible, against 


it. If there is no such movable property, 
the plots of land which have been 
attached can be sold. The appeal is 
allowed to this extent only. I direct 
that the parties bear their own costs 
here and in the Court below. 


D. Appeal allowed. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 244 of 1933 
November 23, 1934 
BroomFIELp, J. 
KALYANJI DHANA—DEFENDANT 
— APPELLANT 
VETSUS 
DHARAMSI DHANA anp Co.—PLAIntTIFF—- 
RESPONDENT : 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. 2—Application for execution— Written statement by 
judgment-debtor alleging adjustment, filed within nine- 
ty days of adjustment— Whether constitutes sufficient 
compliance with O. XXI, r. 2—Agreement to accept- 
portion of decretal amount to be paid in instalments 
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in full satisfaction of decree—Whether constitutes 
adjustment—Agreement, if should be in writing— 
Oral evidence of it—Admissibility. 

Where in answer to an application for execution 
the judgment-debtor files an application alleging en 
adjustment, within ninety days of the alleged ad- 
justment, such information given to the Court may 
‘be regarded asa sufficient compliance with O. XXI, 
r. 2 (2), Civil Procedure Code. Ramgopal v, Shiv- 
narayan Ramdayal (4), Chandi Charan v. Panchanan 
Pandit (5) and Maung Tin v. Ma Mi (8), relied on. 
Lachman Das v. Baba Ramnath Kalikamliwala, 
(1), Mehbunnissa Begam v. Mehmedunnissa Begam 
(2) and Rajah of Kalahasti v. Venkatadri Rao (3), 
distinguished. 

An agreement to accepta portion of the decretal 
amount to bepaid in instalments in full satisfac- 
tion of the decree is an adjustment within the 
meaning of O. XXI, r. 2, and, if certified as requir- 
ed by law,it can be recorded and acted upon, 
if proved, It is not necessary that such an agreement 
should be reduced to writing and it is open to the 
Court to accept oral evidence of it. ; 

S. C. A. from the decision of the District 
Judge, Thana, in Appeal No. 7 of 1982. 

Mr. Y. Y. Bhandar Kar, for the Appel- 
lant. - 

Mr. K. N. Koyajee, for the Respondent. 


Judgment.—The facts giving rise to 
this appeal are as follows: The respondent 
obtained a decree for Rs. 1,500 odd against 
the appellant in a suit in the Small Cause 
Court, Bombay. The decree was transferr- 
ed for execution to the Subordinate Judge's 
Court at Andheri. The respondent then 
filed a darkhast on December 6, 1930, and 
in reply thereto the appellant (the judg- 
ment-debtor, made an application on 
December 19, 1930, in which he alleged that 
there had been an adjustment of the 
decree on November 4, 1930. The trial 
Court framed issues (1) Whether defendant 
can lead oral evidence regarding the 
alleged adjustment; (2) Whether defendant 
can plead the adjustment and satisfaction 
before this Court. The learned Subordinate 
Judge’ held on both issues against the 
defendant. He relied on Lachman Das v. 
Baba Ramnath Kalikamilwala (1) and on 
Mehbunissa Begum v. Mehmedunnisa Begum 
(2): The defendant's application was, there- 
fore,rejected, An appeal to the District Judge, 
Thana, was dismissed. That learned Judge 
agreed with thelower Court. He has cited 
the case of Rajah of Kalahasti v. Venka- 
tadri Rao (3) in addition to the cases 
relied on by the Subordinate Judge. There 
were questions of the defendant's status 

(1) 44 A 258; 64 Ind, Cas, 990; AI R 1922 All. 13; 
20 A L J 65. 

(2) 49 B 548; 95 Ind, Cas. 687; A I R 1925 Bom, 
309; 27 Bom. L R 403 (F B). 

(3) 50 M 897; 105 Ind. Cas. 248; AIR 1927 Mad. 
on; (1927) M W N630; 26 L W 386;53ML J 
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raised in the lower Courts with which I 
am not concerned in this appeal. The 
learned Advocate for the appellant-defend- 
ant challenges the findings of the lower 
Courts on the two points which I have 
mentioned, and in my view they cannot 
be sustained. 

I will deal with the three cases on which 
the learned Judges below have relied and 
will incidentally refer to other authorities 
which have been cited before me. Taking 
first the Full Bench case, Mehbunissa 
Begum v. Mehmedunnisa Begum (2), what 
was held there was that under O. XXI, 
r. 2 (3), Civil Procedure Code, the Court 
executing a decree is barred in limine 
from considering any allegation thata 
payment not certified has been made. 
What had happened in that case was 
that the decree-holder had not certified any 
adjustment of the decree under r. 2 (1), 
O. XXI and the judgment-debtors, though 
they informed the Court of an alleged 
adjustment, had not done so within the 
period of ninety days allowed under Art. 174, 
Limitation Act. There had, therefore, been 
no certification or recording of an adjust- 
ment as required by r. 2, els. (1) and (2), 
and, therefore, it was held that it could 
not be recognised by the Court executing 
the decree. This Full Bench decision is 
obviously distinguishable. The Court was 
there dealing with an uncertified adjust- 
ment, In the present case the defendant's 
application of December 19, 1930, in which 
the adjustment was alleged, was well within 
ninety days of the date of the alleged 
adjustment, viz., November 4, 1930. That 
information given to the Court in a 


written statement put in by defendant in. 


answer to an application for execution may 
be regarded as a sufficient compliance 
with the terms of O. XXI, r.2 (2), is,I 
think, sufficiently clear from Ramgopal v. 
Shivnarayan Ramdayal (4), Chandi Charan 
v. Panchanan Pandit (5) and Maung Tin 
v. Ma Mi (6). I can see no justification 
for the contention of the learned Advocate 
for the respondent that the law requires 
that the judgment-debtor must certify an 
adjustment before execution proceedings 
begin. The Full Bench caseis no authority 
for the. proposition that an application to 
record an adjustment cannot be entertain- 
ed by the Executing Court, if itis made 


(4) 187 Ind. Cas. 517; AJ R1932 Bom. 202; 34 
Bom. L R 203; Ind. Rul. (1932) Bom. 303. 

(5) 9 Pat. 521; 126 Ind. Oas. 159; A I R 1980 Pat. 
526; Ind. Rul, (1930) Pat. 591;11 P L T 763. 


aon 5 R 833; 110 Ind. Cas.- 123; A IR 1928 Rang. 
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within time. On the other hand, Ramgopal 
v. Shivnarayan Ramdayal (4) is an auth- 
ority, if any be needed, for the proposition 
that the Sub-Court at Andheri. to which 
this decres had been transferred, was the 
Court whose duty it was to execute the 
decreé and the Court which could properly 
entertain a request from the judgment- 
debtor for the recording of an adjustment. 
In Lachman Dasv. Baba Ramnath Kali- 
kamliwala (1) the circumstances were of a 
very peculiar nature. I seems that there 
was not really any adjustment of the 
decree.at all. As Piggot, J., says (p. 262*): 
- “What has been'pointed out to us on behalf ofthe 
respondent is this: that, on the appellant's own 
showing, the decree had not been adjusted, 
in,whole or in part, to the satisfaction of the decree- 
holder on October 25, 1920, when the judgment- 
debtor's petition was presented to the Court. What 
the judgment-debtor alleges to have taken place 
is somewhat as follows. On the day after the 
arrest ofthe judgment-debtor had been applied 
for, there was a meeting of the parties concerned, 
in the presence of members of the brotherhood, 
and an oral agreement was reached. That agree: 
ment was to the effect that the decree-holder would 
accept satisfaction of his decree ina modified form 
and would abandon the execution proceedings which 
were being taken, as soon as four specified conditions 
had been fulfilled by the judgment-debtor”. 4 
Further on, on the same page, the 
learned Judge says: i 
“Beyond all question there had been no adjust- 
ment of the decree to the satisfaction of the decree- 
holder, and there-has been none to this day". 


Then at p. 263* he says: 

“I think the Court below was right in holding 
that such matters could not be inquired into by 
an Execution Court, which could not conceivably 
substitute a different decree for the one which it 
was called upon to execute, or give the decree- 
holder in place of the decree under execution sdéme. 
sort of a decree for specific performance of a con- 
tract orally entered into”. 

Walsh, J., also refers to the alleged 
adjustment as being merely “an inchoate 
contract.” On those facts itis easy to 
understand that the learned Judges held 
that the agreement alleged could not be. 
set up by the judgment-debtor under r. 2, 
O. XXI, asa bar to execution. So also 
in Rajah of Kalahasti v. Venkatadri. Rao 
(3) it was held that there had been no. 
real adjustment. The facts here, however, 
are quite different. The lower Courts,’ 
owing to the view they took that the 
judgment-debtor was not entitled to prove 
the alleged adjustment, do not appear to 
have inquired into the nature of it. I 
understand, however, that what the judg-. 
ment-debtor allegesis that the judgment- 
creditor agreed to accept the sum .of 
Rs. 700 in place of a balance of Rs: 1,176 


` *Page of 44 A.—[Ed.] 


648 


which remained due, and the judgment- 
debtor promised to pay this Rs. 700 by 
instalments of Rs. 100 a year, the considera- 
tion from the point of view of the judg- 
ment-creditor being that he would avoid 
troublesome execution proceedings which 
might possibly be infructuous. An agree- 
ment of that kind has very little similarity 
to that with which the Allahabad High 
Court was dealing in Lachman Das v. 
Baba Ramnath Kalikamliwala (1) and I 
know of no reason why, if proved, it should 
not beregarded as an adjustment of the 
decree within the meaning of O. XXI, r. 2. 
There is authority for the view I take: 
see Abdul Karim v. Hakam Mal-Tani Mal 
(7), Ramanarasu v. Venkata Reddi (8) and 
Shivappa v. Gurpadappa (9). 
. Further, I hold that an adjustment of 
this kind may be proved by oral evidence. 
Of the two learned Judges who decided 
Lachman Dasv. Baba Ramnath Kalikamli- 
wala (1) the question of the application 
of s. 92, Evidence Act, was considered 
by Walsh, J., only. The finding that s. 92 
would be a bar to the setting up of an oral 
agreement varying a decree is, therefore, 
the finding of a Single Judge. Other learned 
Judges have taken a different view. 
Thus in Ma Shwe Pez v. Maung San Myo 
(10).Carr, J., dissented from Lachman Das 
v. Baba Ramnath Kalikamliwala (1) and 
held that where a judgment-debtor sets up 
a verbal agreement by the decree-holder 
to accept some variation or a new contract 
in substitution for the original decree, he 
is not debarred from doing so bys. 92, 
_Evidence Act. So also in Abdul Karim v. 
Hakam Mal-Tani Mal (T) Addison, J., has 
held that an oral agreement between the 
parties to a decree varying the terms of 
the decree can be proved and the proof 
thereof is not barred by s. 92, Evidence 
Act. Asat present advised I prefer the 
view taken in these cases. I may men- 
tion that the opinion expressed by Walsh, 
J. in Lachman Das v. Baba Ramnath 
Kalikamliwala (1) has been dissented from 
by the learned Chief Justice of the Allaha- 
bad High Court itself on the ground that 
8. 92 applies to dispositive documents 
between contracting parties, and thata 
, decree is not an instrument between parties 
7) 14 Lah, 668; ; 
Lal 806; 6R Dias IPE Da Sa 
(8) 56 M 198; 14) Ind. Oas. 429; A IR 1933 Mad. 


28; 63 M L J 598; (1932) M W N'840; 36L W 558. 
Ind. Rul. (1933) Mad. 139, a 


. (9) 142 Ind. Cas. 220; AI R 1933 Bom. 100: 3 
Bom. L R 91; Ind. Rul. (1933) Bom. 24 NA 


(10) 6 R 573; 114 Ind. Cas, 682; A I R 1928 Rang, 316, - 
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in the sense in which that expression is 
used in the section: Ganga Dihal Rat 
v. Ram Oudh (11). The same view has 
been taken by a Bench of the Calcutta 
High Court in Ananda Priya v. Bijoy 
Krishna (12). I hold that an agreement 
to accept a portion of the decretal amount 
to be paid in instalments in full satisfac- 
tion of the decree is an adjustment 
within the meaning of O. XXI, r. 2, and, 
if certified as required by law, as it was 
in this case, then it can be recorded and 
acted upon, if proved. It is not necessary 
that such an agreement should be reduced 
to writing and it is open to the Court 
to accept oral evidence of it. There is 
one other point which must be briefly 
mentioned. The judgment-debtor stated 
that he had made a payment of Rs. 340 
to the judgment-creditor. Dealing with 
that allegation the trial Judge said: 

“I find that the defendant and his witnesses 
have made only vague statements of a payment of 
Rs. 300 having been made without giving the date 
on which it was made. So it is not known whe- 
ther it was within or beyond 
application”. 

The learned District Judge has not 
referred to this particular point at all 
and has given no finding on it. If it 
should appear that the payment alleged 
was more than ninety days before the 
Court was informed of it, O. XXI. r. (2) 
(iii), may prevent the Court from recognis- 
ing it. But so far there is no clear 
finding on the point, and I think, no- 
thing has been decided which prevents an 
inquiry into the alleged adjustment asa 
whole. There will now have to be an 
inquiry by the Executing Court asto 
whether the adjustment alleged by the 
judgment-debtor did in fact take place, 
The orders of the lower Courts must be 
set aside andthe case must go back to 
the Executing Court for inquiry as above 
directed end disposal according to law. 
The appellant will have his costs in this 
Court and in the District Court. Costs in 
the Executing Court will be costs in the 
cause. 


ninety days of this 


N. Order set aside: case sent back. 


(11) 113 Ind. Cas. 760; AI R 1929 All. 79. 
(12) 91 Ind, Cas, 705; A I R 1926 Cal. 643. 
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OUDH CHIEF COURT 
Application No. 125 of 1934 
July 25, 1935 


i Suita, J. > 

MUHAMMAD ABBAS alias BUDDHU 

AND OTHERS -- DEFENDANT3— Å PPLICANTS 
Versus 
NAJJU KHAN—PLAINTIFE— 
Opposite Party 

Arbitration— Both sides having benefit of legal advice 
before referring matter to arbitration—Matter cannot 
be withdrawn from arbitration—Both sides given op- 
portunity of bringing evidence—Parties availing of op- 
portunity— Award cannot be impugned, 

It may be thatas an ebstract proposition of law it 
is possible in certain circumstances for a Court to 
withdraw from an arbitrator a case which has been 
submitted to him. But where both the sides had the 
benefit ofthe legal advice, before referring the matter 
to the arbitration, un application, on the same day the 
matter was referred, by the defendants, that the matter 
be withdrawn from arbitration on the ground that the 
plaintiff was giving it out that he would corrupt the 
evidence, the application being of & somewhat frivolous 
nature, should be dismissed. And where in the end, 
after both sides had been given every opportunity to 
produce their evidence, and had availed themselves 
of those opportunities, the arbitrator gave his award 
the defendants will not be allowed to impugn it. 
Ghulam Jilani v. Mohammad Husain (4), relied 
on. 

App. for revision of the order of the 
Munsif of Sultanpur, dated August 31 
1934, ; 


Mr. Akhlaque Husain, for the Applicant. 

Mr. Ali Zaheer, for the Opposite Party. 

Judgment.—tThis is an application in 
revision by three defendants, Mohammad 
Abbas, Ali Abbas and Rahmat, who were 
defendants in a suit brought against them 
by one Najju Khan for the possession of 
nine mango trees, The suit was instituted 
on July 9, 193i, and, on August 10, 
1934, the parties agreed to refer the 
matter tothe arbitration of Mr. Abdul Latif, 
a Vakil of the Sultanpur district. The 
agreement to refer the matter to arbitration 
was signed by the plaintiff, Najju Khan, 
and also by his Vakil, The agreement was 
also signed by the defendant, Ali Abbas. 
The other two defendants made their 
thumb impressions, and their Vakil made 
his signature. That same day an appli- 
cation was made to the Court by the de- 
fendants, They said that the plaintiff was 
giving it out that he would corrupt the 
evidence, etc., and they apprehended that 
justice would not be done tothem. Sub- 
stantially though not in so many words, 
it was requested that the case be with- 
drawn from the arbitrator. The learned 
Munsif took the view that, as the case 
had already been referred to arbitration, 
the had no power to entertain the ap- 


MUHAMMAD ABBAS V. NAJJU KHAN, (OUDH) 


649 


plication, which he accordingly rejected. 
The arbitration proceedings then proceeded 
to their termination, and on August 
17, 1934, the arbitrator gave his decision 
in favour of the plaintiff, with costs, and 
the suit was decreed in terms of the award 
on August 31, 1934. The defendants 
have now made this revisional applica- 
tion. 

The main point taken on behalfof the 
applicants is that the learned Munsif was 
wrong in thinking that he had no juris- 
diction to withdraw the matter from the 
arbitrator when it had once been submitted 
to him. Reference is made to rulings 
reported in Pestonjee Nussurwanjee v. 
Manockjee & Co., 12 M. I. A. 112, at p. 130, 
(1) and Lachman Machhua v. Mughal Mian, 
A. I R. 1925 Patna 720 (2). On the 
other side reference is made to a ruling 
of the late Court of the Judicial Com- 
missioner of Oudh reported in Chet Kunwar 
v. Puttu Singh, 17 O. O. 386 (3). a 

It may be that as an abstract proposition 
of law it is possible in certain circumstances 
for a Court to withdraw from an arbitrator 
a case which has been submitted to him, 
and it may be that the view taken by the 
Munsif as regards the defendants’ applica- 
tion of August 10, 1934, was not strictly 
correct. As far ascan be seen, however, 
that application was of a somewhat frivo- 
lous nature. There can be no possible doubt 
that the parties, all of whom had the 
benefit of legal advice, had agreed that 
very same day to refer the matter to the 
arbitration of Mr. Abdul Latif. In the end, 
after both sides had been given every 
opportunity to producetheir evidence, and 
had availed themselves of those opportuni- 
ties, the arbitrator gave his award which 
the defendants now seek to impugn. 


I do not think that there is any 
reason for interference in revision. As was 
remarked by their Lordships of the Privy 
Council in Ghulam Jilani v. Muhammad 
Husain, 291. A, 51 at p. 60 (4): 

“Their Lordships are inclined to agree with the 
view of Clark, J. Jhangi Ram v. Budho Bai, 84 
P. R. 1901 (5) that in the case of an award, re- 
vision would be more objectionable than an appeal. 
If an application in revision were admissible in 


(1) 12 MI All2 at p 120; 10 WR51P O; 1 Ind, Jur, 
(N 8) 69; 2 Suth. PO J 164; 2Sar.P O J 380;20 B R 


283. 

(2) 86 Ind. Cas. 540; A I R 1925 Pat. 720;6 PLT 
488. 

(3) 17 O O 386; 27 Ind Cas 424;20 LJ 29, 

{4929 I A 5l atp 60:29 O 167; 4 Bom. L R161; 12 
MLJ 77;6 O W N 226;8 Sar. 15i; 25 PR 1902 


EA. 
(5} 84 P R 1901; 112 P L R 1901, 


x 


650 


a case like the present, the finality of any award 
would be open to question”. f 

- The learned Counsel for the applicants 
suggests that as the result of the award 
the plaintiff will get more trees than the 
nine which he sued for. The operative 
part of the award, however, was to the 
effect that the plaintiff was “entitled to 
a decree of his claim.” 

In these circumstances, the effect of the 
decision was that the plaintiff was decreed 
the trees that he claimed. Ifthere is any 
dispute between the parties as to which 
those trees are, it can be decided by the 
Court which passed the decree, in the 
course of execution proceedings. 

I see no reason to interfere in revision, 
and thisapplication is accordingly dismiss- 

ith costs. 
CF Application dismissed. 





BOMBAY HIGH COURT 
Miscellaneous Petition No. 27 of 1935 
March 14, 1935 
BEAUMONT, UO. J. AND RANGNEKAR, J. 
PROVIDENT INVESTMENT Co., Lro. 
PETITIONER 
versus 
LAND ACQUISITION OFFICER, 
BOMBA Y— OPPOSITE PARTY 
Land Acquisition Act (I of 1894), s 18 (1)— 
Reference to Court—A pplication to Collector— 
Grounds of objection to be stated—Ground that com- 
pensation is too low, sufficiency of. i 
Under s. 18 (1), Land Acquisition Act, an applic- 
ant can require the matter to be referred to the 
Court whether his objection be on any of the four 
grounds mentioned in the ‘sub-section. The ap- 
licant has to state whether his objection is based 
i all or any one or more of the four grounds men- 
tioned in sub-s, (1). Where he has stated that the 
round on which he objected was in respect of the 
Gompensation and it may be safely inferrred that 
the suggestion was that the amount of the compen- 
sation was too low, he need not give detailed 
grounds on which he bases his objection that the 
compensation. is too low when he does not know 
the reasons which actuated the Collector, and, 
therefore, he cannot specify exactly what his objec- 

tions to those reasons are. 


Mr. V. F. Taraporewala, for the Peti- 


nee KE McI. Kemp, for the Opposite 


Party. 


Beaumont, C. J.—This isa motion un- 
der s. 45, Specific Relief Act, asking the 
Court to direct the Land Acquisition Of- 
ficer in cases Nos. T. 30 and T. 31 to refer 
the question as to the amount of com- 
pensation allowed to the High Court pur- 
suant to the application dated August 29, 
1934. It appears that the Land Acquisi- 
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tion Officer on August 27, 1934, made an 
award in these cases allowing compensa- 
tion of Rs. 17,000 odd. The Land Acquisi- 
tion Officer did not give and was 
not bound to give a reasonei judgment, 
but the present applicant applied to the 
Land Acquisition Officer for a statement 
of the reasons on which the award was 
based, and that information was refused. 
Thereupon on August 29, that is, two days 
after the award had been made, the ap- 
plicant wrote to the Land Acquisition 
Officer through his Attorneys acknowledg- 
ing the receipt of the award and saying: 

- “Our clients do not accept the award and request 


that the question of the amount of compensation be 
referred to the High Court,” 


So that the objection is to the amount 
of compensation, and that is the matter 
asked to be referred to the Court. The 
Land Acquisition Officer could safely as- 
sume that the objection to the amount of 
compensation was that it was too low, 
and not that it was too high. The Land 
Acquisition Officer did not reply to that 
letter at all; apparently he did not even 
acknowledge it, until December 5, when’ 
he wrote saying that the application was 
not in accordance with the terms of s. 18 
(2), Land Acquisition Act, and that the 
requisition, therefore, would not be complied 
with. I must confess that I am not greatly 
impressed with the way in which the Land 
Acquisition Officer as a public official 
dealt with this matter. He does not even 
acknowledge the letter, until after the ex- 
Piration of the six weeks allowed by the 
Act for making the application, and it is. 
only then that he takes the point that the 
application is out of order. Now 
the ground on whichthe Land Acquisition 
Officer says that the application is out of 
order is that it does not comply with the 
provisions of sub-s, (2), s. 18. Section 18, 
sub-s. (1), provides; 

“Any person interested who has not accepted the 
award may, by written application to the Collector, 
require that the matter be referred by the Collector 
for the determination of the Court, whether his 
objection be to the measurement of the land, the 
amount of the compensation, the persons to whom 


it is payable, or the apportionment of the compensa- 
tion among the persons interested,” 


That is to say, he can require the matter 
to bereferrred to the Court whether his 
objection be on any of the four grounds 
mentioned. Then sub-s. (2) says: 

“The application shall state the grounds on which 
objection to the award is taken.” 

Now, to my mind, all that that means is 
that the applicant has to state whether 
his objection is based on all or any one or 
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more of the four grounds mentioned in 
sub-s. (1). In this case he did state that 
the ground on which he objected was in 
respect of the compensation, and, as I have 
said, it may be safely inferred that the 
suggestion was that the amount of the 
compensation was toolow. The Advocate- 
General argues that that is not stating 
the ground on which the objection is based 
and that the applicant ought to give 
detailed grounds on which he bases his 
objection that the compensation is too low, 
But it is difficult to see how he can give 
any detailed reasons of that nature, when 
he does not know the basis on which the 
compensation has been assessed. It may 
have been assessed on the basis of sales 
of land in the neighbourhood, or it may 
have been based on expert valuation, or 
some other method. He does not know the 
reasons which actuated the Collector, and 
therefore he cannot specify exactly what 
his objections to those reasons are. The 
Collector himself knows the ground on 
which his award is based, and it seems 
to me that all that the Collector wants to 
know from the applicant is whether the 
objection is to the measurement of the 
land, the amount of the compensation, and 
so forth. Having got that information, 
the Collector can comply with the require- 
ments of s. 19, and make a proper refer- 
ence to the Court. Under sub-s. (1), cl. 
(d), of that section, it is provided that if 
the objection be to the amount of the com- 
pensation, the grounds on which the 
amount of compensation was determined 
have to be stated. It by no means follows 
that the grounds referred to in s, 19 are 
the same as those referred to in s, 18. - The 
Collector knows the grounds on which he 
proceeded in arriving at his valuation, 
and the applicant has not that information. 
In my opinion in this case the application 
of August 29, sufficiently complied with the 
section, and therefore an order must be 
made under s. 45, Specific Relief Act, on 
the Land Acquisition Officer to make the 
required reference, Costs, costs in the refer- 
ence. 
Rangnekar, J.—I agree. 


N. Order accordingly. 
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OUDH CHIEF COURT 
Execution of Decree Appeal No. 70 
of 1933 . 
July 17, 1935 
SRIVASTAVA AND ZIA-UL-HASAN, Jd. 
GUR PRASAD AND oTHERS—OBJECTORS— 
APPELLANTS 
VETSUS ‘ 
UDAI BHAN PRATAP SINGH— 
DECREE-HOLDER — RESPONDENT 

Oudh Rent Act (XXII of 1886), s. 154—Rent decree 
against whole body of proprietors, jointly and 
severally—Some transferring their under-proprietary 
share amounting to 8 annas to decree-holder—Held, 
amount in execution shouid be reduced by half— 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. 16—Whether applies where decree-holder acquires 
share in estate of one of judgment-debtors. 

The second proviso to O. XXI, r. 16, Civil Pro- 
cedure Code, lays down that where a decree for the 
payment of money against two ormore persons has 
been transferred to one of them it shall not be 
executed against the others. But this provision has: 
no application to the converse case where the decree 
holder acquires a share in the estate of one of the 
judgment-debtors. Asia Bibi v. Aziz Ahmad (1), 
referred to. 

A taluqdar obtained a decree for arrears of rent 
under s. 108 (2) of the Oudh Rent Act against the 
whole body of under-proprietors, The decree-holder 
was given the right to execute the decree jointly 
and severally against all the judgment-debtors, In 
the meantime by a sale deed the decree-holder 
talugdar purchased the entire rights and interests 
of some of the judgment-debtors amounting to an 
eight annas share in the under-proprietary tenure 
with respect to the rent of which he had obtained 
the aforesaid decree: 

Held, after considering the sale agreement, that 
under the provisions of s. 154, Oudh Rent Act, the 
decree-holder by obtaining a sale of the under- 
proprietary rights in his favour became liable for 
such portion of the decretal amount as represented 
the arrears of rent due at the date of the transfer 
in respect of the share which formed the subject of 
the sale, He ought therefore on general principles of 
equity to give credit for a proportionate amount of 
the decree. The amount for which the execution 
was sought should therefore be reduced by half. 

Ex. of D., A. against an order of the Dis- 
trict Judge of Fyzabad, dated November 22, 
1933. 

Messrs. Haider Husain and Ali Zaheer, 
for the Appellants. 

Messrs. M. Wasim and Khaliquzzaman, 
for the Respondent, 

sudgment.—This is a judgment- 
debtors’ appeal against the order dated 
November 22, 1933, of the learned District 
Judge of Fyzabad upholding the order 
dated September 30, 1933, of an Assistant 
Collector of the District. : 

The facts of the case are that on 
September 18, 1929, the respondent, who 
is the Taluqdar of Bhiti inthe IF zabad 
district, obtained a _ decree for arrears of 
rent under s. 108 (2) of the Oudh Rent - 
Act against the whole body of under- 
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proprietors. The decree provided that the 


arrears were to be realised in the first 
place from the defaulter concerned and 


in case it cóuld not be realised from 
him then from’ the other judgment- 
debtors. The decree-holder was dissatisfied 


with this limitation imposed on his right 
to execute the decree and on an appeal 
‘made by him the Appellate Court on 
Febiuary 16, 1931, cancelled the said 
limitation and gave the decree-holder the 
right to execute the decree jointly and 
severally against all the judgment-debtors. 
Jn ths meantime by a sale deed dated 
September 19, 1929, the decree-holder 
taluqdar purchased the entire rights and 
interests of some of the judgment-debtors 
amourting to an eight annas share in 
the under-proprietary tenure with respect 
to the rent of waich he had obtained the 
aforesaid decree, 

The decree-holder put into execution his 
entire decree against three of the judgment- 
debtors other than his vendors. On July 
3, 1933, these three persons who are now 
the appellants before us made an objection 
to the effect that the decree-holder having 
taken a transfer of an eight annas share 
of the under-proprietary tenure the decree 
should be deemed to have been satisfied. 
This objection has been overruled by both 
the lower Courts, The learned District 
Judge has based his decision mainly on 
the ruling of the Allahabad High Court 
in Asia Bibi v. Aziz Ahmad, I.L. R. 54 
Allahabad 448 (1). It was pointed out 
in that case that the second proviso to 
O. XXI, r. 16, lays down that where 
a decree for the payment of money against 
two or more persons has been transferred 
to one of them, it shall not be executed 
against the others. But this provision 
has no application to tha converse case 
where the decree-holder acquires a share 
in the estate of one of the judgment- 
debtors. We are in entire agreement with 
the view just stated. It should, however, 
be pointed out that in that case it was 
ultimately held that inasmuch as part of 
the assets of the original judgment-debtor 
had vested in the decree-holder by opera- 
tion of law she was bound to give credit for 
a proportionate amount of the decree and 
accordingly the amount had to be reduced 
pro tanto. 

Section 154 (2) of the Ondh Rent Act 
provides that in a case like the present 
where urider-proprietors have transferred 

(1) 54 A 448; 137 Ind. Oas. 50; (1932) A L J 230; 
Ind. Rul (1932) All. 262, 
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their rights in the land, “the transferee 
shall, subject to any agreement in writing 
with the proprietor to the contrary, be 
liable to pay to the proprietor any arrears 
of rent due in respect of tha land at the 
date of the transfer”. We have examined 
the sale deed dated September 19, 1929, 
obtained by the respondent in his favour. 

It does not contain any agreement to the 
contrary. In fact, on the other hand, it 
shows that the object of the vendors was 
to liquidate all their existing debts though 
the decree dated September 18, 1929, was 
not specifically mentioned. It seems, 
therefore, clear that under the provisions 
of s. 154 the respondent by obtaining a 
sale of the under-proprietary rights in 
his favour became liable for such portion 
of the decretal amount as represented the 
arrears of rent due at the date of the 
transfer in respect of the share which formed 
the subject of the sale. He ought, there- 
fore, on general principles of equity, to 
give credit for a proportionate amount of 
the decree. It has been strongly contended 
by the learned Counsel for the respondent 
that the liability of the judgment-debtors 
being joint and several, the decree-holder 
has the right to enforce the whole decree 
against the appellants. It has further 
been argued that in case the appellants 
have any right .to make the respondent 
liable for a half share of the decretal 
debi, they can seek their remedy by a 
suit for contribution. The following obser- 
vations of Peacock, O. J. in the Full Bench 
case of the Calcutta High Court in Saroop 
Chunder Hazrah v. Troylokhonath Roy 9 
W. R. 230 at p. 234 (2) may be usefully 
quoted in this connection : 

“Tt is said, if you do not allow the plaintiff to 
execute this decree, you will (be?) put to allthe 
inconvenience of instituting a reguler suit for 
contribution. But suppose you do allow him to 
execute it, you will force the defendants to sue for 
contribution. It appears to me that that certainly 
would be a very inconvenient course, and would 
lead to a multiplicity of actions, which the law 
abhors. 

“ It appears to me, upon the general principle of 
equity, that the debtor in this case, having taken 
assignment of the judgment, was not entitled to 
enforce it by execution sgainst his co-debtors”, 

We are, therefore, of opinion that while 
the Courts below are right in holding 
that the decree-holder cannot by deprived 
of his right to execute the decree by reason 
of his purchase of the eight annas share 
in Ihe under-proprietary tenure it would be 
only just and equitable that the decree- 
holder should be required to give credit 


(2)9 W R 230 at p. 234, 
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for half of the amount of the decree for 
which he has become liable under s. 154 of 
‘the Oudh Rent Act. The amount for 
which execution is sought should, there- 
fore, be reduced by half. 

The result is that we allow the appeal 
in part and modify the decree of the 
lower Appellate Court by. directing that 
the execution should be proceeded with 
only in regard to half of the decretal 
amount. In the circumstances we direct 
that the parties should bear their own costs. 

D. Appeal allowed in part. 





CALCUTTA HIGH COURT 
Criminal Miscellaneous Case No. 
1934 
November 14, 1934 
LortT-WILLIAMS AND Jack, JJ. 
R. ©. CURTIS—Acousep—PETITronByR 
versus 


EMPEROR—Opposrre PARTY 

Letters Patent (Cal.}, cl. 41—'By any Court’ in 
cl. 41, meaning of— Conviction by Presidency Magis- 
trate—Rule issued by High Court and conviction 
upheld—Petition for leave to appeal from the decision 
—Maintainability. ` 

The words ‘by any Court’ in œl. 41, Letters 
Patent (Cal.) have reference only to the Original 
Criminal Jurisdiction of the High Court. Olause 25 
refers to ‘criminal trials before Courts of Original 
Oriminal Jurisdiction which may be constituted by 
one or more Judges of the High Court, and it 
proceeds to state that it shall be at the discretion 
of any such Court to reserve any point or points of 
law for the opinion of the High Court, The words 
in cl. 41 ‘by any Court which has exercised Origi- 
nal Jurisdiction’ have reference only to the words 
in cl. 25 ‘Courts constituted by one or more Judges 
of the High Court.’ 

Where a Judge of the High Court confirms a 
conviction on revision from the order of conviction 
and sentence of the Presidency Magistrate, the order 
made by the Judge is not made in the exercise of 
the original criminal jurisdiction, nor is it made in 
any criminal case where any point or points of 
law had been reserved for the opinion of the 
High Court by any Oourt which had exercised 
original jurisdiction and hence a petition for leave 
to the Privy Council to appeal from the decision is 
not maintainable. Chintaman Singh v. Emperor (1) 
Ataur Singh v. Emperor (2) and Phillip I. Billinghurst 
v, Emperor (3), relied on. 

Ur, Mis. O. for leave to appeal to His 
Majesty in Privy Council. 

Messrs. Brahmachari, Surendra Nath 
Bose, II and Bibhuti Bhusan Lahiri, for the 
Petitioner. . 

Mr, Anil Chandra Roy Choudhury, for 


the Grown. 

Lort-Williams, J.—This is an applica- 
tion for leave to appeal to the Privy 
Council, made on behalf of Mr. R. CG, 
Ourtis, who desires to complain against 


194 of 
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a decision of Guha, J. who discharged a 
rule which had been issued to the Chief 
Presidency Magistrate to show cause why 
the order of conviction and sentence passed 
by him against the present applicant 
should not be set aside. Guha, J. con- 
firmed and upheld the conviction and 
sentence. 

The learned Advocate who has appeared 
on behalfof the petitioner was invited to 
point to any authority to the effect that 
this Court has jurisdiction to entertain 
such a petition and, he has been unable 
to do so. This is not a new point. It was 
considered so far back as the year 1913 in 
Chintaman Singh v. Emperor, 21 Ind. Cas. 
470 (1), in which it was decided that no 
appeal lies under cl. 41, Letters Patent, 
to His Majesty in Council against an order 
made by the High Court on its Appellate 
Side under s. 118, Criminal Procedure Code. 
In the same volume, in Atour Singh v. 
Emperor, 21 Ind. Cas. 912 (2) it was decided 
that leave to appeal to the Privy Council 
from a decision of a third Judge in 
@ criminal case, on a reference arising out 
of a difference of opinion between two 
Judges of the High Court, could not be 
granted because the matter did not come 
within the ambit of cl. 41, Letters Patent. 
That was areference for confirmation of a 
death sentence. The two Judges, who 
heard the reference, disagreed and the 
matter was referred to athird Judge. In 
Phillip. E. Billinghurst v. Emperor (3) it 
was decided that an accused person can- 
not invite the High Court to grant him 
leave to appeal to His Majesty in Council 
from its appellate judgment, either 
under cl. 4], Letters Patent, or under any 
other provision of the law. l 

In that case the whole of the previous 
cases were reviewed and a number of une 
reported cases were considered. One of 
these, Madho Singh v. Emperor, which 
was tried in 1916, was a case in whichan 
application for leave to appeal to His 
Majesty in Council was presented against 
an order made ona Criminal Reference. 
The application was rejected for the same 
reason, that the matter did not come within 
cl. 41, Letters Patent, The learned Advocate 
for the petitioner, therefore is not correct 
in his contention that none of the previous 
cases are on all fours with the present 
petition because none of the previous cases 


(1) 21 Ind. Gas, Ind 470, 14 Or L J 598. 
(2) 21 Ind. Cas, 912; 14 Gr L J 672. ; 
J (3) 82 Ind. Oas. 763; AI R1924 Cal. 338; 25 Or L 
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dealt with matters of revision such as we 
are concerned with in the present petition. 
But assuming for the sake of argument 
that he had been correct in his contention, 
even soit appears to us that cl. 41 cannot 
possibly be held to cover such a case as 
this. That clause provides that from any 
judgment, order or sentence of the High 
Court made in the exercise of the Original 
Criminal Jurisdiction, or in any criminal 
case where any point or points of law have 
been reserved for the opinion of the High 
Court in manner thereinbefore provided, 
by any Court which has exercised Origi- 
nal Jurisdiction, it shall be lawful for the 
person aggrieved to appeal to His Majesty 
in Council. The order made by Guha, J. 
was not made in the exercise of the original 
criminal jurisdiction, nor was it made in 
any criminal case where any point or 
points of law had been reserved for the 
opinion of the High Court by any Court 
which had exercised original jurisdiction. 
The words in manner hereinbefore pro- 
vided in cl. 41 refer to the provisions 
made in cl. 25, Letters Patent. In that 
clause it is provided that 

- “There shall be no appeal to the High Court from 
any sentence or order passed or made in any 
criminal trial before the Courts of Original Crimi- 
nal Jurisdiction which may be constituted by one 
ot more Judges of the High Court. But it shall 
be at the discretion of any such Court to reserve 
any point or points of law for the opinion of the 
High Court,” 

It is clear, therefore, that the present 
case ‘does not come within the provision 
made in that clause because no such Court, 
referred to in that clause, has reserved any 
point or points of law for the opinion 
of the High Court. The learned Advocate 
has argued that the phrase in manner 
hereinbefore provided cannot be intended 
to refer only to cl. 25, because cl. 25 deals 
only with the Original Criminal Jurisdiction 
of the High Court whereas cl. 41 refers also 
to orders made by any Court which has ex- 
ercised original jurisdiction. His conten- 
tion has been that the words ‘by any Court’ 
must have reference to Oourts other than 
the High Oourt and, therefore the provi- 
sions of cl. -41 cannot have reference only 
to the provisions made under cl. 25. I 
think that he has misconceived the mean- 
ing of the word ‘by any Court’ in cl. 4l. 
Those words have reference only to the 
Original Criminal Jurisdiction of the High 


Court. Clause 25 refers to 
‘*eriminal trials before Courts of Original Criminal 
Jurisdiction which may be constituted by one or 
more Judges of the High Court’ 


- pnd it proceeds to state that it shall be at, 
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the discretion of any such Court to reserve 
any point or points of law for the opinion 
of the High Court. In my opinion, the. 
words in cl. 41 ‘by any Court which has 
exercised Original Jurisdiction’ have re- 
ference only to the words in cl. 25 ‘Courts 
constituted by one or more Judges of the 
High Court.’ Consequently, the learned 
Advocate has not been able to distinguish 
the present case from cases which have 
been decided previously, which decisions 
are binding upon this Court. This petition, 
therefore, must be rejected. 

Jack, J.—I agree. 

N. Petition dismissed. 


OUDH CHIEF COURT 
Second Civil Appeal No. 59 of 1934 
July 25, 1935 

SRIVASTAVA, J. 

Kunwar SHYAMA KUMAR SINGH 

—PLAINTIFF—APPELLANT 
Versus 
SAT NARAIN AND OTAERS— DEFENDANTS 

— RESPONDENTS 

Practice—Second appeal— Question of sufficiency of 
evidence, whether can be gone into — Custom— Facts 
found whether establish custom, if question of 
law—Woajib-ul-raz—Tenants not parties in prepara- 
tion—Custom against them—Value to be attachedto 
such custom, 

The question of the sufficlency or insufficiency 
of evidence is not a question which can be gone into 
by a Oourt in second appeal. The weight or value 
to be attached to particular evidence and the ques- 
tion whetherthe quantum of evidence before the 
Court isor isnot sufficient to establish a custom are 
mattersentirely within the province of a Courtof 
üret appeal, This of course is quite different from 
the question, whether the facts found in any given 
instance prove the existence of the essential attributes 
of a custom or usage which is a question oflaw and 
ean be properly considered in second appeal. Manna 
Lal v. Thakur Jai Indar Bahadur Singh (1), relied 
on, f 

In a case in which the tenants are not parties to 
zhe preparation ofa wajib-ul-arz, the value to be 
attached to customs prejudicial to their interests and 
recorded ex parte at the instance of zemindars cannot 
be the same as in other cases in which the zemindars 
are responsible for dictating customs which concern 
themselves, Krishna Kumar v. Manzoor Ali (2), 
referred to, 

Held, on evidence that there was no custom against 
transferability of houses in Bazar Kachhauna, which 
was a big commercial centre, by tenants and that 
the provisions of the wajib-ul-arz applicable tothe 
case were ambiguous. : 

8. C. A. from a decree of the Sub-Judge, 
Hardoi, dated November 24, 1933, upholding 
that of the Munsif, North Hardoi, dated 


March 7, 1933. ` f 


Messrs. P. N. Chaudhri and T., N. Kaul 


for the Appellant, : i 
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‘ Mr. Wasim, for the Respondents. 

Judgment.—This is a plaintiff's appeal 
against the decree dated November 24, 
1933, of the learned Subordinate Judge of 
Hardoi, affirming the decree dated March 7, 
1933, of the learned Munsif North of that 
place. It arises out of a suit by the 
taluqdar of Hathaura for possession of the 
site of a ryot’s housein Bazar Kachhauna. 

The plaintiff's case was that he was the 
owner of village Kachhauna including the 
bazar and that one Fateh occupied the houte 
in suit situate in the bazar ssa _ ryot. 
Admittedly Fateh sold the house to defend- 
ants Ncs. 1 and 20n October 28, 1930, and 
the said defendants demolished the old 
house and built a new house on the site of 
the old one. The plaintiff also pleaded that 
Fateh had no right to sell the house and 
that the sale by him constituted: an 
abandonment which gavethe plaintiff a 
right of re-entry. The defendants denied 
the plaintiff's ownership of the bazar. They 
also disputed the alleged custom against 
the transferability of houses occupied by 
the residents of the bazar. They further 
pleaded that Bazar Kachhauna was a big 
commercial centre and that every resident 
of the bazar was the owner of the house. 
The learned Munsif held that the bazar was 
owned by the plaintiff. He further found 
that -though Bazar Kachhauna was a big 
commercial centre, yet it was governed )y 
the terms of the village wajib-ul-arz. 
was, however, of opinion, that the provisions 
f,the wajib-ul-arz applicable to the case 
wire ambiguous, and after an elaborate 
examination of the evidence afforded by a 
large number of instances of transfers 
which had taken place in the bazar, he 
came to the conclusion that in the bazar of 
Kachhauna houses were transferable, The 
learned Subordinate Judge has agreed with 
all the above findings of the learned 
Munsif,. 

It has been contended on behalf of the 
plaintiff-appellant that. many of the 
instances of transfers relied on by the 
defendants were ceses of mortgages or 
sale of structures of houses. It was argued 
that if these instances are excluded from 
consideration the residue of instances is 
quite insufficient io establish the custom of 
transferability. In my opinion the Courts 
below were not oblivious of the nature of 
the transactions which the appellant would 
seek to exclude from consideration. The 
learned Munsif has carefully analysed the 
documents produced in evidence and 

assified the mortgage-deeds separately 


SHYAMA KUMAR SINGH vV. SAT NARAIN (OUDH) 


He’ 


655 


from the sale-deeds. The learned Couneel 
for the appellant admits that even after 
excluding the documents in question there 
are noless than sixteen sale-deeds evidenc- 
ing out and out transfers of houses in the 
bazar. Iam, therefore, of opinion that there 
is quite ample evidence to support the 
finding. Iam further of opinion that the 
question of the sufficiency or insufficiency of 
evidence is not a question which can be 
gone into by a Court in second appeal. I 
think that the weight or value to be 
attached to particular evidence and the 
question whether the quantum of evidence 
before the Courtis or is not sufficient to 
establish a custom are matters entirely 
within the province of a Court of first 
appeal. This of course is quite different 
from the question whether the facts found 
In any given instance prove the existence of 
the essential attributes of a custom or usage 
whichis a question of law and can be 
properly considered in second. appeal, 
Manna Lal v. Thakur Jai Indar Bahadur 
Singh, 26 O. C. 386 41). : 

lt was also argued thatthe learned Sub- 
ordinate Jude was wrong in holding that 
the provisions of the wajib-ul-arz were 
ambiguous. The argument proceeded that 
ona proper interpretation of the wajib-ul- 
arz it should be held to clearly prohibit the 
riyaya from making any transfers of the 
house and that in this view of the matter the 
alleged instances of transfers in breach of 
the clear provisions of the wajib-ul-arg 
should not be allowed to derogate the custom, 
I regret I find myself unable to accede to 
this argument. The relevant portion of the 
wajib-ul-arz provides that persons who built 
their houses with their own money are the 
owners of the materials (amla), but have no 
concern with the land. It is absolutely 
silent as regards the power of transfer, 
I am not, therefore, prepared to disagree 
with the view ofthe two Courts below that 
the wajib-ul-arz is not altogether free from 
ambiguity. 


I should also note that the residents of the 
bazar which is a big commercial centre 
are not agricultural tenants but reside in 
it for the purpose of carrying on business, 
They are also not parties to the preparation 
ofthe wajib-ul-arz. In Krishna Kumar v. 
Manzoor Ali,7 0. W.N. 333 (2), I expressed 
the opinion thatin a case in which the 
tenants are not parties to the preparation 


(1) 26 O O 386; 76 Ind, Oas. 774; AI R 1924. Oudh 
7, 
(2) 7 O WN 333; 123 Ind. Oas. 51, 
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of a wajib-ul-arz, the value to be attached 
tô customs prejudicial to their interests 
and recorded ex parte at the instance of 
zamindars cannot be the same asin other 
cases in which the zamindars are respon- 
sible for dictating customs which concern 
themselves. These remarks apply with 
greater force to a case likethe present in 


which the riyayas are not agricultural 
tenants. 

For the above reasons I am of opinion 
that no sufficient grounds have been 


made out for my interfering with the con- 
current findings of the two lower Courts 
as regards the alleged custom. The result, 
therefore, is that the appeal fails and is 
dimissed with costs. 

D. Appeal dismissed. 


MADRAS HIGH COURT 
Full Bench. 
Original Petition No, 159 of 1932 
December 4, 1934 
. Braszey, C. J., Ramesam snp Kixe, JJ. 
In the matter of Tus INDIAN INCOME- 
TAX ACT, XI of 1922 
Rao Bahadur MOTHAY GANGARAIU 
GARU—PBETITIONKE 


versus 
Tus COMMISSIONER or INCOME-TAX, 
MADRAS—RESPONDENT 

Income Tax Act (XI of 1922), s. 4 (3) (wii— 
Business—Profit Jorm isolated transaction of specula- 
tion not connected with business—Exemption from 
tax—Casual and non-recurring receipt, 

The assessee who was a land owner and a money 
Jender and had an interest in certain cotton mills 
purchased in Court auction the right, title and 
interest of a person, who was not one of his debtors, 
in certain legacies for Ks. 39,000. There was a pro- 
tracted litigation over the legacies and he ultimate- 
ly recovered in the year of sccount Re, 1,97,0%5. 
He had spent Rs. 46,625 odd as costs and purchase 
money and was assessed to income-tax on the 
balance on the ground that itwas income from an 
adventure in the nature of trade : 

Held, that the transaction was not an adventure 
in the nature of trade as it had no connection with 
the money-lending trade or other business activities 
of the assessee, but was an isolated transaction 
unconnected with trade, though entered into by 
way of speculation and was, therefore, not assess- 
able to income-tax. Rutledge v. Commissioner of 
Inland Revenue (1), distinguished. 


Messrs. P. Venkatramana Rao and V.S. 
Narasimhachari, for the Assignee. 

Mr. M. Patanjali Sastri for the Commis- 
sioner of Income-tax. 

Beasley, C.d.—The question referred to 
us is: 

“Whether the sum of Rs, 1,50,399 ig assessable to 
fax”, id : ; 
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The facts of the case are that the 
assesses whois a landowner and a money- 
lender and has an interest in certain 
Cotton Mills, purchased on March 22, 1926 
in Court anction in O. 8. No. 24 of 1925, on 
the file of Sub-Judge, Bezwada, the right, 
title and interest of one Parthasarathi 
Appa Rao in the Jegacies left by one 
Venkayamma. The suit in which these 
legacies figured had been up to the Privy 
Council and the position at the time of the 
purchase was thatthe decision upholding 
Venkayamma’s disposing power over the 
income of the estate and the dispositions 
made by herin her will had been upheld. 
The petitioner gave as purchase money 
Rs. 39,800. He was not able to realise 
his interest until 1929. There was 
somewhat protracted litigation in between 
the date of the purchase and the date 
when he was able to get his money; and: 
he had to take steps both by way of 
defending his position and of executing 
tae decree which he had got in his favour 
and incurred certain amount of law costs 
in doing so. However, eventually, during 
the year of account, he actually realised 
a sum of Rs. 1,97,025 from the reversioners 
of the estate in question towards the 
amount due to him under the decree. He 
had also spent Rs. 46,625-15-0, Rs. 39,800 
in respect of the purchaseand Rs, 6,825-15-0 
in respect of the further litigation to 
which reference has been made. Deduct- 
ing that sum of Ks. 46,625-15-0 from the 
amount realised by him, there was left 
a sum of Rs. 1,50,399 which was treated’ 
as an excess receipt; and it was this sum 
which the Income-tax Officer held to be 
assessable to income-tax; and the assess- 
ment has been upheld by the Commis- 
sioner of Income-tax. In this way the 
matter comes before us. 

It is contended by Mr. Patanjali Sastri 
that, although this was an isolated transac« 
tion, as indeed it was, and there is 
certainly no evidence of the assesses over 
having entered into a transaction of a 
similar nature either before the date of 
this or after it nevertheless this was an 
adventure or concern in the nature of 
trade. He argues that it was a specula- 
tion, that a very low price was given in 
comparison to the amount subsequently 
realised and thatin that speculation, the 
capital of the assessee was embarked. In 
our view, this cannot be described as an 
adventure or concern in the nature of 
trade. The trading activities of jhe assessee 
were limited to lending money, owning 
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land, if that can be called'a trade, and 
having an interest in Cotton Mills and this 
isin no sense a transaction related to any 
of those activities. In this case the 
interest in the legacies was not even 
purchased from anybody who was indebted 
to the assessee in kis money-lending 
business. It was an isolated transaction, 
although probably entered into by him asa 
speculation, as he happened to make a 
good profit out of it. Weare quite unable 
to see that it has any connection whatever 
with any other trades or businesses carried 
on by the assesses. By itself the purchase 
of an interest in legacies, the subject of 
litigation, cannot certainly be described as 
a trade or business. Reference has been 
made tothe case of Rutledge v. The 
Commissioner of Inland Revenue (1) by 
Mr. Patanjali Sastri in support of his argu- 
.ment. In.that case the appellant was a 
-= ‘money-lender who was also in 1920 interested 
in-a Cinema Company. He had since that 
time been interested in various businesses. 
Being in Berlin in 1920 on business con- 
nected with the Cinema Company, he was 
offered an opportunity of purchasing very 
cheaply a large quantity of paper. He 
effected the purchase and within a short 
time after his return to England sold the 
whole consignment to one person at a 
considerable profit and it was held that 
the profits in question were liable to assess- 
ment to income-tax and to excess profits 
duty as being profits of an adventure in 
the nature of trade. Thefacts of that case 
are quite dissimilar to these here, There, 
what was purchased was a quantity of 
toilet paper and it was a very large 
quantity, not a quantity which an 
ordinary person- would buy for. private 
use. It was of such a large quantity as 
clearly to make ita business transaction; 
and obviously the intention with which 
this large quantity was 
exceedingly low- price was’ with the object 
of selling it later on at a favourable 
opportunity at an enhanced price and 
getting the benefit of the profit therefrom. 
This is quite clear, I think, from the 
‘judgment of Lord Sands who says on 


p. 497: 

“The nature and quantity of the subject dealt 
with exclude the suggestion that it would have been 
disposed of otherwise than as a trade transaction. 
Neither the purchaser nor any purchaser from him 
waslikely to require such a quantity for his private 
use", 

The view we-take of the matter is that 

(1) (1929) 14 Tax Oas. 490. 


- *Page of (1929) 14 Tax Oas,—[Hd.] 
157—83 & 84 
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that case is certainly of no assistance to . 
us and that, with regard to this case, 
this was an isolated transaction in no way 
connected with any other trade or business 
activities of the assessee. That being so, 
we are unable to hold that it was an 
adventure inthe natureof trade, and, if 
that is so, then the sum in question was not 
clearly assessable to income-tax. The 
question referred to us must, therefore, be 
answered inthe negative. Costs Rs. 250 to 
the assessee. 

Ramesam, J.—I agree. 

King, J.—I agree. 

A. Answered in the negative. . 





OUDH CHIEF COURT 
Second Oivil Appeal No. 78 of 1934 
July 25,1935 
Srivastava, J. 

ABDUL RAUF KHAN—Puaintizr— 
APPELLANT 
versus 

SANT RAM- DEFENDANT—RESPONDENT 

Transfer of Property Act (IV of 1882), ss. 67, 68 
— Usufructuary mortgage—Possession not delivered 
to mortgagee—Mortgagee entitled to possession— 
Period of redemption over—Property could be 
sold. 

Where on August 26, 1924, the defendant execut- 
ed a usufructuary mortgage in favour of the 
plaintiff and the time stipulated for redemption 
was five years and the „possession over the 
mortgaged property was not the 
mortgagee: . 

Held, that the defendant failed to discharge 
his obligation under the usufructuary mortgage of 
making over possession to the mortgagee. The 
mortgage money, therefore, became payable under 
s. 68, Transfer Property Act. As more than five years 
had elapsed from the date of mortgage, the mort- 
gage money had become due to the mortgagee under 
8. 67 and hence a decree for sale could be made under 
s. 67. Lal Narsingh Partab v. Mohamad Yakub 
Khan (1), followed. 


delivered to 


S. O. A. against an order of the Addi- 
tional Sub-Judge, Gonda, dated December 
13, 1935. ; 

Messrs. K: N. Tandon and N. Banerjee, 
for the Appellant. i 

Mr. Rama Shankar Srivastava, for the 
Respondent. 

Judgment. -This is a second appeal 
arising out of a suit based on a mortgage. 
It is the common case of both parties that 
on August 26, 1924, the defendant execut- 
ed a mortgage with possession in favour 
of the plaintiff for Rs. 150. The time 
stipulated for redemption was five years. 
The plaintiff's case was that he had re- 
mained in possession of the mortgaged 
property till August 26, 1930,. when 
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he was wrongfully dispossessed by the 
mortgagor. He accordingly claimed a 
decree for the mortgage money and in the 
alternative a decree for sale of the mort- 
gaged property or for mortgagee possession. 
The defendant pleaded that the mort- 
gagee had never been put in possession 
of the mortgaged property and had there- 
fore no cause of action for the present 
suit. He further alleged that the plaintiff 
could not obtain possession of the land 
because it was his sir. Both the lower 
Courts have held that no possession was 
delivered under the mortgage and that 
the plaintiff's story of his having remained 
in possession from the date of the mort- 
gage till August 26, 1930, was untrue. 
They have also found that the lands mort- 
gaged were the defendant's sir and there- 
fore the defendant - became entitled to ex- 
proprietary right in the said lands under 
s. 7-A of the Oudh Rent Act at the execu- 
tion of the usufructuary mortgage. In 
this view of the matter they have held 
that the plaintiff was not entitled to actual 
possession of the mortgaged plots, but 
have given him a decree for “constructive 
possession”. The claim for a decree for 
money or sale has been dismissed. The 
plaintiff has come to this Court in second 
appeal and.pressed for a decree for sale or 
in the alternative a decree for actual 
possession as mortgagee. 


In my opinion the appeal ought to 
succeed. The case is fully covered by 
the decision of their Lordships of the 
Privy Council in Lal Narsingh Pariab v. 
Mohamad Yaqub Khan 7 O. W. N.64 (D. 
In this case their Lordships observed as 
follows :— : 

“It is plain according to the findings of the 
Subordinate Judge that the first two defendants 
have failed to discharge their obligation of making 
over possession to the mortgagee and have thereby 
deprived the mortgagee of part of his security and 
in these circumstances their Lordships are of opinion 
that under s. 68 the money has become payable and 
the plaintiff .is entitled to a money decree for the 
same, but ifthe money has become payable under 
s. 68,their Lordships are further of opinion that 
under s.67 a decree for sale can be made.” f 

As already stated, both the lower Courts 
have found that possession over the mort- 
gaged property was not delivered to the 
mortgagee. So the defendant clearly failed 
to discharge his obligation under the 
usufructuary mortgage of making over pos- 
session to the mortgagee. The mortgage 


- (1)7 O WN 64; 116 Ind. Oas. 414; 33 OW N 
693; AIR 1929 PO 139; 49 OL J 588; 31 Bom. 
L R 825; (1929) AT. J 581; 30L W 87; (1929) M 
WN 635; 4 Luck: 363 (P 0) 
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money therefore became payable under 
s. 68. As more than five years have elaps- 
ed from the date of the'mortgage, therefore 
it is also clear that the mortgage money’ 
has become due to the mortgagee under 
s.67. Thus according to the decision of 
their Lordships quoted above, a decree for 
sale can be made under s. 87. The plaint- 
iff also claimed interest by way of damages 
from the date of dispossession. As the 
plaintiff's case in respect of the alleged 
dispossession has been found to be untrue, 
and there is no provision for interest in 
the deed, I disallow the claim for interest. 
In this view of the case itis not neces- 
sary for me to deal with the appellant’s 
arguments in support of the alternative 
relief for a decree for actual mortgagee 
possession. : : - 
' The result, therefore, is that I allow this 
appeal with costes and setting aside the 
decree of the lower Appellate Court give 
the plaintiff a decree for Rs. 150: .The 
defendant is to pay this amount within-six~.. 
months. In case of his failure to do so, the:.- 
mortgaged property will be sold. AY pre-* 
liminary decree for sale will be prepared : 
according to law. oe 
D. Appeal allowed. 


—— 


BOMBAY HIGH COURT 
Second Civil Appeal No. 84 of 1933 
October 18, 1934 
Murpny AND SEN, Jd. 
RAGHUNATH SHANKAR DIKSHIT 
AND OTHERS—DEFENDANTS—APPELLANTS 
VETSUS 
LAKSHMIBAI HARI WARE AND ANOTHER 
. — PLAINTIFFS — RESPONDENTS 

Hindu Widow's Remarriage Act (XV of 1856), 3. 2— 
‘Any widow’, meaning of — Hindu widow remarrying 
after conversion—Whether forfeits her interest in 
former husband's property—Decree obtained by widow 
before conversion—-Next heir, if entitledto execute 
decree—Accretions—Mesne profits—Past mesne profits 
awarded by decree—Widow not showing inclination 
to realise —Whether become accretions to husband's 
estate—Right of next reversioner to execute—Inheril- 
iance—Bombay School — Widow of paternal unele, 
“if preferential heir to father’s sister—Questions of 
priority of heirs—Whether can be determined in 
execution—Civil Procedure Code (Act V of 1908), 
s. 47. 

The expression ‘any widow’ ins 2, Hindu Widows’ 
Remarriage Act, includes all widows who being 
Hindus became widows and is wide enough to 
cover the case of such a widow remarrying a Hindu 
ora member of another religion. Consequently, a 
Hindu widow remarrying after conversion to Muham- 
madanism forfeits whatever interest she had in her 
husband's property. Matungini Gupta v. Ram Rattan 
Roy (3) and Tayarammav. C. Sivayya (4), relied on. 
Abdul Aziz Khan v. Nirma (2), dissented from. [p. 


661, col. 1.]- ji 
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As such a widow ceases to represent her husband's 
estate on her conversion and remarriage, the next 
preferential heir becomes the transferee by operation 
of law and is entitled to executea decree obtained by 
the widow before conversion and remarriage as legal 
representative of her deceased husband, Abidunnissa 
Khatoon v. Ammirunnissa Khatoon (7), Mathura- 
pore Zemindari Co., Ltd. v Bhasaram Mandal (8) and 
Mahadeo Baburao v. Anandrao Shankarrao (9), dis- 
tinguished. 

Where a Hindu widow having obtained a decree 
as legal representative of her deceased husband's heir, 
shows no inclination to realise the past mesne profits 
awarded to her, it would not be a wrong inference to 
say that she intended to leave those mesne profits 
with her husband's estate. Therefore the mesne 
profits cannot be regarded as her absolute property. 
They are accretions to her husband's estate and the 
next reversioner is entitled to execute the decree with 
Tespect to them asto the other property affected 
thereby, 

Under Hindu Law the widow ofa paternal uncle 
will be entitled to succeed in preference to the father’s 
sister, and the question of the priority of heirs can be 
determined in execution proceedings under s. 47, 
Civil Procedure Oode 

Messrs. K. V. Joshi and P.G. Patil, for 
the Appellants. 

--Messrs. D. R. Patwardhan and K. B. 
Sukħthankar, for the Respondents, 

‘Sen, J—This is an appeal from the 
‘appellate decree passed by the District 
Judge, Nasik, confirming the order of the 
Subordinate Judge at Nasik in Regular 
Darkast No. 247 of 1930 of the last Court. 


In the suit Dwarkabai kom Govinda 
claimed that her husband had been 
adopted by the widow of Ram- 


krishna Gopal Bhat Ware, to whom two- 
thirds of the property in suit had belonged. 
The defendants compromised the claim 
by recognising her husband’s title as the 
adopted son of Ramkrishna and ° allowed 
her a half-share in the suit property and 
rents from 1923 to 1927 and in the rents 
for future years until equitable partition 
of the property. Thereupon a compromise 
decree was passed in those terms on Septem- 
ber 10, 1927. She made no attempt to execute 
the decree and in the same year became 
a convert to Muhammadanism, and she 
married a Muhammadan in 1928. Thereafter 
the present darkhast was filed by Laksh- 
mibai, widow of Hari Gopal Ware, who 
is Dwarkabai’s first husband's uncle's 
widow, and who claims to be Govinda’s 
reversioner. She claims that on Dwarkabai's 
remarriage after conversion, she is entitled 
to inherit Govinda’s property under the 
provisions of s. 2, Act XV of 1856. 

A small portion of the property in suit 
having been acquired by the Municipality 
of Nasik after the decree, the said Muni- 
cipality was joined a3 a co-opponent, and 
it opposed the darkhast. The darkhast was 


RAGHUNATAH v. LAKSHMiBsI (BOM) ` 


659 


not contested by: defendant No. 2, who 
is a brother of defendant No. 1, and it 
was proceeded with ex parte against him. 
The appellants (original defendants Nos. 
1 and 2) are grandsons of one Rangu, who 
was a brother of Godu, mother of Govinda's 
adoptive father Ramkrishna, Lakshmibai 
being the widow of Hari, Ramkrishna’s 
brother. The following three contentions 
of the appellants raised in the lower Courts 
were not pressed in this appeal: (1) that 
Govinda was not proved to be Ramkrishna’s 
adopted son, (2) that even if he was, the 
next reversioner of Govinda would be 
Radhabai, his father’s sister and not his 
uncle’s widow Lakshmibi, and (3) that 
Radhabai having obtained an heirship certifi- 
cate and having assigned all her rights'to 
the appellants, Lakshmibai is not entitled 
to execute the decree against the appellants. 
As regards the first of these contentions, 
the learned District Judge has rightly held 
that the appellants who accepted the posi- 
tion in the suit that Govinda was Ram- 
krishna’s adopted son cannot now go behind 
that position; and the second position is 
concluded by the decision in Pranjivan 
Hargovan v. Bai Bhikhi (1) as held by the 
learned District Judge. Prima facie there- 
fore if Dwarkabai ceased to represent her 
husband's estate on her conversion and re- 
marriage, Lakshmibai would be entitled to 
execute her decree under O. XXI, r. 16, 
as the decree would be transferred “by 
operation of law” to Lakshmibai. 

The first question therefore that arises 
for our consideration, and this is the main 
question arising in this appeal, is whether 
Dwarksbai’s conversion and remarriage hag 
entailed the forfeiture of all her rights 
and interests in her husband’s estate. As 
to her conversion, it could not have any 
such result, as the Caste Disabilities Re- 
moval Act XXI of 1850 provides that so 
much of any law or usage then in force 
as inflicts on any person forfeiture of rights 
of property or may be held in any way to 
impair or affect any right of inheritance 
by reason of his or her renouncing any 
religion shall cease to be enforced. The 
learned Subordinate Judge thus rightly 
held that Dwarkabai, on her conversion; 
retained unimpaired her rights in her hus- 
band’s property. As to the effect of .a 
Hindu widow’s remarriage, s. 2, Act X 


of 1856, provides; Wa, 
“All rights and interests which any widow may 
have in her deceased husband’s property by way’ 
of maintenance, or by inheritance to her husband 
(1) 45 B 1247; 63 Ind, Cas. 947; AI R 1921 Bom, 
57; 23 Bom. L R 553, i : 
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or to his lineal successors, or by virtue of any will 
or testamentary disposition conferring upon her, 
without express permission to remarry, only a 
limited interest in such property, with no power 
of alienating the same, shall upon her remarriage 
cease and determine as if she had then died;and 
the next heirs of her deceased husband,or other 


persons entitled to the property on her death, shall 
thereupon succeed to the same.” 


The difficulty in this case arises in in- 
terpréting the words “any widow” with 
reference to the facts of this case. The 
appellants contended that these words must 
be held to mean “any Hindu widow,” that 
after Dwarkabai remarried she did not 
remain a Hindu widow and that therefore 
Act XV of 1856 cannot apply in this 
case. They rely on Abdul Aziz Khan v. 
Nirma (2) wherein it was held that a Hindu 
widow who had ceased to be a Hindu be- 
fore her remarriage, e. g., by conversion to 
Muhammadanism, did not forfeit her rights 
in her husband’s property. 

There is no Bombay case in which the 
specific question under consideration was 
involved, namely whether Act XV of 1856 
applies to a Hindu widow who has re- 
nounced her faith and subsequently married 
anon-Hindu. The-High Courts of Calcutta, 
Madras and Patna have held that the Act 
applies to such a widow: Matungini Gupta 
v. Ram Rution Roy (3), Tayaramma v. C. 
Sivayya (4), and Suraj Jote Kuer v. Attar 
Kumari (5). The Allahabad High Court 
appears to ‘be alone in holding the 
contrary view. The case of Bhola Umar 
v. Kausilla (6), which was referred to by 
the learned Advocate for the appellants, 
dealt with the case of a Hindu widow who 
had remarried in accordance with a custom 
of her caste, and therefore is not applicable 
to the facts of this case. The ratio de- 
cidendi of the Calcutta, Madras and Patna’ 
cases is that “any widow’ in Act XV of 
1856 refers to the widow of any Hindu, 
and not merely to a widow who is and 
remains a Hindu. It has been argued 
that the expression must be more strictly 
construed, that as the Act was intended 
to remove the legal obstacles that might 
exist to the marriage of Hindu widows, 
it cannot have been intended to apply to 
a widow to whose remarriage, owing to 
her prior conversion, no such obstacles 

(2) 35 A 466; 20 Ind, Cas, 335; 11 AL J 678. 

(3) 19 U289. 

(4) 41 M 1078; 48 Ind, Cas. 50; AIR 1919 Mad. 
854; 35 M L J 317; 24M L T 183; (1918) M W N 625; 
&-L' W 480 (F B). 

(5) 1-Pat. 706; 67 Ind, Cas. 550; A I R 1922 Pat. 378; 
(1922) Pat. 235; 3 P.L T 551. A 


(6) 140 Ind. Cas. 631; AIR 1932 A1. 617; (1932) A 
LJ 941; Ind. Rul. (1933) All. 7 ' 
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existed, and that the intention of this Act 
cannot be to impose any liability 
or disability upon widows who are 
entitled to remarry apart from its provisions. 
The learned Advocate for the appellants 
has also relied on the arguments used by 
Krishnan, J., in his dissenting judgment 
in Tayaramma v. C. Sivayya (4) namely, 
that the word “remarriage” in s. 2 of the 
Act referred only to a remarriage under 
the Act and not to any remarriage what- 
ever and that remarriage after conversion 
cannot be said to be one permitted by the 
said Act. . won 
We find ourselves unable to agree:-with 
the above arguments. It seems to us ‘that 
when Act XV of 1856 was passed, the. pos- , 
sibility of cases like the present arising’ 
for the consideration of the Courts was-not . 
perhaps foreseen, but that the provision .of 
s, 2 was intended to meet the objection 
that a Hindu widow could nof be permitted. ~, 
to retain any right in her husband’s-estate 
on her voluntarily leaving her. husband's 
family. The only aspects of her position 
that appear to have been taken into con- 
sideration in the enactment of s. 2 are 
the limited interest a widow holds in 
her husband’s estate andthe contingency 
of her renouncing the position which 
entitled her to hold such interest. The 
question of a change of religion, in our 
opinion, has no direct relevancy to these 
two questions, and we, therefore, believe 
that it would be wrong to interpret the 
expression ‘any widow” as the widow ofa 
Hindu merely so long as she remained a 
Hindu. There is no doubt that the words 
were not intended to apply to a Christian 
or Muslim widow who had never been a 
Hindu at any time. Nor, in our opinion, 
could it have been intended that Hindu 
widows should be allowed to escape the 
disability imposed upon them by s. 2 by 
renouncing their religion prior to their _ 
remarriage, The argument against their 
retaining any interest in their husband's 
estate after remarriage would remain with 
equal force, if it did not, indeed, become 
stronger, in the case of conversion prior 
to remarriage. In our opinion the view 
that the word “remarriage” in s. 2 refers 
only. to remarriage under the Act is too 
narrow a view and mistaken, firstly, 
because the words “under the Act” do not 
occur inthe section, and, secondly, as the 
Act is intended merely to remove obstacles 
to the remarriage of Hindu widows and 
not to-prescribe the kind of remarriage 
the. widow of a Hindu may contract 
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Section 1 of the Act no doubt speaks of 
two Hindus marrying; it deals with the 
validity of the marriage and the 
legitimacy of the issue of such marriage. 
Section 2, however, deals with a different 
matter, namely, the question of the widow's 
retaining interest in her husband’s 
property on remarriage; and, in our opinion, 
it is not necessary to assume that the 
marriage referred to in that section means 
no more and no less than the kind of 
remarriage which s. 1 legalises and 
validates. We concur in the view taken 
by the majority of Judges in the Full 
“Bench case of Matungini Gputa v. Ram 
“Rutton Roy (3) and Tayaramma v. C, 
“‘Sivayya (4), that the expression “any 
‘widow. includes all widows who being 
Hindus,. became widows and is wide 
énough,to cover the case of such a widow 
‘remarrying. w Hindu or a member of 
another: ‘réligion. In the Madras case 
~ Wallis, C.J., went so far as to hold that 


the Legislature was well aware, when 
enacting s. 2 of the existence of re- 
marriages by widows of Hindus with 


members of another religion just as much 
as with Hindus; and that they must 
have considered that the case for enforc- 
ing the forfeiture on remarriage was even 
stronger in the former case than in the 
latter. We, therefore, hold that on 
Dwarkabai’s remarriage she forfeited 
whatever interest she had in her husband’s 
property. The next argument of Mr. 
K. V. Joshi, who appears for the appellants, 
is that Lakshmibai is not entitled to 
execute the decree, and he relies on the 
decisions in Abidunnisa Khatoon v. Ammir- 
unnissa Khatoon (7) Mathurapore Zamindary 
Co., Lid. v. Bhasaram Mandal (8) and 
Mahadeo Baburao v. Anandrao Shankarrao 
(9). In Abidunnisa Khatoon v. Ammirun- 
nissa Khatoon (7) their Lordships of the 
Privy Council held thats. 208 of the Civil 
Procedure of 1859, which was to the same 
effect as O. XXI, r. 16, had no application 
where there was a serious contest with 
respect to the rights of persons to an 
equitable interest ina decree, and where 
an important question such as the 
legitimacy or illegitimacy of an alleged heir 
was to be decided. Their Lordships 
observed (page 334*): ; 

7 No incident had occurred on which the law could 

(7) 2 O 327; 4 I A 68; 3 Sar 677 (P 0). 

(8) 51 O 703; 80 Ind, Cas 881; A IR 1924 Oal. 661; 
28 O:W N 626; 39 O L J 373. : 

(9) 57 B 513; 145 Ind. Oas. 792; A I R 1933 Bom. 
367; 35 Bom. L R795: 6 R B 130. : 
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operate to transfer any estate from his mother to 
him, There had been no death; there had been no 
devolution; there -had been no succession, His 
mother retained what right she had; that right 
was not transferred to him; if he had a right, it 
was derived from his father; it appears to their 
Lordships, therefore, that heis not a transferee ofa 
decree within the terms of this section. . ` 
- Such, however, are not the facts in this 
case. The factsin Mathurapore Zamindary 
Co., Ltd. v. Bhasaram Mandal (8) are 
again wholly dissimilar to the facts in this 
case. In that case there was an assign- 
ment of property in writing and the decree 
in question was subsequently obtained by 
the assignor in respect of the property 
assigned. It was held- that in such a case 
the.assignee could not execute the decree 
under O. XXI,r.16. In Mahadeo Baburao 
v. Anandrao Shankarrao (9), in. which the 
judgment was delivered by a Single 
Judge, the- respondents, who applied for 
the execution of the decree in question, 
had obtained a decree declaring him to 
have been validly adopted by one 
Shankarrao’s widow, but before that the 
widow Rangubai had obtained a decree 
against two persons On a money claim and 
had already received the first instalment 
due, thereunder, and the respondent 
merely produced the said decrees alleging, 
but without showing, how he had become 
the proprietor of the decree. In the 
present case, however, as I have stated 
above, if Dwarkabai ceased to represent 
her husband’s estate on her remarriage, 
there can be no question that Lakshmibali 
became the transferee of the decree “by 


the operation of law” as Radhabai, 
through whom the appellants claim, is 
Govinda’s father’s sister, and upon the 


authority of Pranjivan Hargovan v. Bai 
Bhikhi (1), the widow of a paternal uncle 
will be entitled to succeed in preference 
to the father’s sister. Such a question 
can, in our opinion, be decided in execu- 
tion proceedings “under s. 47, Civil Proce- 
dure Code, which expressly bars a separate 
suit. It has mext been contended that 
sub-s. (3) of s. 47 must be read as ancillary 
to sub-s. (1) thereof, as decided in Venubai 
v. Damoda Sondur (10), and that it does 
not apply toa case in which the question 
is between the rival representatives of the 
same party, the argument apparently 
being that both Lakshmibai and the 
appellants claim to represent the deceased 
Govinda. But the parties to the suit were 
Leakshmibai and the appellants themselves 
and it cannot be said therefore that they 
(10) 57 B 64l; 146 Ind. Oas. 336; A IR 1933 Bom, 
396; 35 Bom. L R-609; 6 R B146. > l 
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are claimed to be the rival representatives 
of the same party. We do not thus think 
that there is any substancein this conten- 
tion. 

Lastly, it has been contended that in 
any case the mesne profits awarded by the 
decree must be held to be Dwarkabai's 
personal and exclusive property, that as 
Lakshmibai cannot, therefore, execute this 
portion of the decree, she can at best be 
the transferee of a part of the decree, 
and that a partial assignee cannot apply 
for the execution of the whole decree. 
Reliance is placed on Rivett-Carnac v. 
Jivibat (11), Narayandas v. Tejmal. Mohan 
Lal (12) and Sita Ram v. Dulam Kunwar 
(13). This contention has been raised for 
the first time in this Court and it is not 
raised even in the memorandum of appeal. 
In Rivett-Carnas v. Jivibai (11), the facts 
were as under: One Murar Naran had 
died, leaving his widow F and a grandson 
G and a davghter-in law. On Murar's 
death F entered into the possession and 
management of his property. Under 
certain agreements made between her and 
K, the latter received the rents of certain 
Portions of the said property and in con- 
sideration thereof paid F certain fixed 
annual sums. When F died there was a 
balance due from K to F in respect 
of this arrangement, and the plaintiff, 
having obtained letters of administration 
to F's estate, demanded payment of the 
said balance. K had in the meanwhile 
paid this sum to G, who had, on F's death, 
succeeded to all the immovable property as 
Murar’s reversionary heir. It waa held 
that the plaintiff was entitled to recover 
the said balance as part of P's estate, 
and that there was nothing to show it to 
be “savings or accumulations” so as to 
give it tothe heir to her husband's estate. 
In Sita Ramv. Dulam Kunwar (13), two 
sisters had been in possession of their 
father's property and one of them made 
certain payments out of the income of that 
property in order to save from sale for 
arrears of Government revenue other 
property, which belonged to the sons of the 
other sister and tocertain cousins of theirs, 
Subsequently she obtained a decree 
against the person on whose behalf she 
had made the payments above-mentioned 
but died before executing it. It was 


held that the person entitled to e 
an 108 ana, i xecute 
(2 6; 147 Ind, Cas. 1119; AIR 193 
ue Bom. L R 1162; 6 R B 240. ce 
4 0; 50Tnd. Cas, 372; AIR 1919 All, 338: 
17 ALJ 337;1U PLR (A) 146, pases 
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the decree was not the surviving sister but 
the legal representative of the decree- 
holders. In Narayandas v. Tejmal Mohan- 
Lal (12), it was held that an assignee ofa 
portion of a decree is not entitled to 
execute the decree as a whole or asa part. 
This case was decided by a single Judge 
and followed the decisions in Forster v. 
Baker (14), Rothschild v. Fisher (15), Ram 
Chandra Naik v. Abdul Hakim (16) and 
Ahmad Shah v. Foujdar Khan (17). 

In Riveti-Carnac v, Jivibai (11) it was 
held that the existence of debts rebutted 
any intention to accumulate, of which there 
was an entire absence of any outward 
sign. This feature in this case must 
distinguish it from the present one, 
where the inactivity of Dwarkabai in 
not executing her decree would rather 
suggest that she was not anxious to collect 
the past mesne profits in ordér to spend 
them on her needs. This case purports to 
follow the principle laid down by the Privy 
Council in\Isri Dutt ‘Koer v. Hansbutti 
Koerain (18), in which it was held that if 
the widow has made no attempt to dispose 
of the savings from her husband's estate 
there is no dispute but that they follow 
the estate from which they arose. In 
Hunsbutti Koerain v. Ishri Dutt Koer (19). 
Mr. Justice Ainslie held that (p. 525)* : 

“The fact that unappropriated profits or properties 
purchased, and not disposed of in the widow's 
lifetime, do not pase as strèdhan, may be explained on 
the theory that when a widow has at her death left 
money accumulated or property purchased out of 
surplus profits, and not appropriated to any person 
during her life, it was her intention to add such 


moneys or properties to the estate, and to abstain from 
exercising her full rights over them.” 


In Sita Ram v. Dulam Kunwar (13°, their 
Lordships held that the judgment-debt was 
not a “saving” as the sister in question had 
epplied the income of the estate in her 
hands to meet a certain emergency, and 
by reason of the use she had made of it 
there was a debt to her at the time of her 
death. This fact, again, distinguishes that 
case from the present one, where there was 
no debt due to Dwarkabai which would 
have to be paid out of the mesne profits 
awarded by the decree. ` Following the 
decision in Isri Dutt Koer v. Hansbutti 

(14) (1910)2 K B 636; 79 LJ KB 664; 26TLR 
421; 102 L T 522. ; 
ae (1920) 2 K B 243;299 L J K B 521; 123 LT 


(16) 35 A 204; 19 Ind, Oas. 304; 11 A L J 249. 

(17) 55 Ind. Cas, 983; A I R 1920 Lah. 324; 11 P 
W R 1920; 28 PL R 1920;2 Lah. L J 1. 

(18) 10 O 324; 10 I A 150; 4 Sar. 459 (P 0O). 

(19) 5 O 512; 40 L R SU. 
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Keorain (18), it has been held in Calcutta 
and Oudh that if the widow dies without 
having, in her lifetime, disposed of the 
arrears of income or the amounts due under 
decrees held by her, or the income held in 
suspense, she could not dispose of them by 
her will and that they pass on her death to 
her husband’s heirs: Sarat Chandra Mitra 
v. Charusila Dasi (20) and Sarnam v. 

Bisheshwar Bakhsh Singh (21). It may be 
said that in the present case it can hardly 
be said that it was Dwarkabai's intention 
to add the past mesne profits to her 
husband’s estate, as she could have no 
motive for so doing. 
that as she showed no inclination to realise 
the past mesne profits awarded to her, it 
“would not be a wrong inference to say that 
she intended to leave those mesne profits 
with her husband’s estate. 

‘Therefore, in our opinion, those mesne 
profits cannot be regarded as Dwarkabai’s 
absolute property, but as accretions to her 
husband's estate, and Lakshmibai would 
be entitled to execute the decree with 
respect to them as to the other property 
affected thereby. No question, therefore, of 
the execution of a part of a decree or 
partial execution of a decree arises in this 
case. We must, therefore, hold that all 
the contentions of the learned Advocate for 
the appellants fail, and that both the lower 
Courts have rightly held that Lakshmibai 
is entitled to execute the decree. The 
appeal is accordingly dismissed with costs in 
separate sets, 

N Appeal dismissed. 
o 55 O 918; 112 Ind. Oas. 508; A I R 1928 Cal. 


(21) 5 Luck 608; 125 Ind. Cas. 161; A I R 193i 
Oudh 66; 70 W N 128; Ind. Rul. (1930) Oudh 
9. 


OUDH CHIEF COURT 
Second Civil Appeal No. 119 of 1933 
July 30, 1935 
Kine, O, J. AND ZIA-UL-HASAN, J. 
Thakur SATROHAN SINGH AND ANOTHER 
—PLaINTIFFs— APPELLANTS 
. VETSUS 
UMADUTT— DEFENDANT— RESPONDENT 
Hindu Law—Debts—Father—Father surety for pay- 
ment of money — Hypothecation of joint family pro- 
perty—Whether can be enforced against joint family 
property. AA 
A debt incurred personally by a father in a joint 
Hindu family for being surety for payment of money, as 
distinguished from a debt for being surety for appear- 
ance or for họnesty of another, is binding under the 
Hindu Law upon the sons but a mere hypothecation 
of the joint family property for the purposes of 
securing a debt cannot be enforced against. the joint 
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family property unless it canbe shown in some 
manner that the hypothecation was for legal necessity 
or for antecedent debt. Brij Narain Rat v. Mangla 
Prasad Rai (6), relied on. Maharaja o, Bénares v. 
Ram Kumar Misir (1), Sitaramayya v. Venkata- 
ramanna (2), Thangathammal v. Arunachalam Chet- 
tiar (4), Chakhan Lal v. Kanhaiya Lal (5) and Mata 
Din Kundu v. Ram Lakhan (7), explained and dis- 
tinguished. : 

. ©. A. against the decree of the Sub- 
Judge of Sitapur, dated January 19, 1933, 
setting aside the judgment and decree 
of the Munsif of Biswan, dated July 
27, 1932. 

Dr. Qutub Uddin, for the Appellants. 
Mr. Bhagwati Nath, for the Respondent. 


Judgment.— In March 1924, the present 
appellants brought a suit for enforcement 
of a mortgage against Bhawani Din, uncle 
of the respondent, and some others and in 
February, 1925, the suit was decreed. 
Bhawani Din and the other defendants ap- 
pealed to the Judicial Commissioner of 
Oudh and they were ordered to give securi- 
ty for costs of the respondents in that case. 
On Novem ber 28, 1925, Mathura Dat, father 
of the present respondent, executed a 
security bond (Ex. 1) hypothecating his 
immovable property for costs that might 
be awarded against Bhawani Din. Bha- 
wani Din'’s appeal was dismissed by this 
Court on March 31, 1926, Mathura Dat 
died in February, 1926, andin April 1930 
the present appellants sought to execute 
the decree in regard to costs against the 
hypothecated property. This application 
was made against the present respondent 
and was allowed by the trial Court, On 
appeal this Court, however, held that the 
decree could not be executed against the 
respondent under s. 145 of the Oode of 
Civil Procedure as Mathura Dat had not 
undertaken a personal responsibility to 
pay the amount of costs, and that the decree- 
holders should seek any other remedy that 
might be open to them. Thereupon the 
suit from which this second appeal arises 
was filed by the appellants, for enforcement 
of the hypothecation, on March, 13, 1932. 

The suit was decreed on July 23, 1932, 
by the Court of first instance but in appeal 
the learned Subordinate Judge of Sitapur 
dismissed it holding that the hypothecation 
of the family property by Mathura Dat 
was not valid under the Hindu Law and 
that as he had not undertaken any per- 
sonal liability under the security bond, the 
present appellants cannot even get a 
personal decree against the - assets of the 
surety. It may be mentioned that it is 
undisputed that the property hypothecated 
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“by Mathura Dat was joint ancestral proper- 
ty. 

_ . The plaintiffs bring this appeal against 
the decision of the learned Subordinate 
Judge in appeal and the question is whe- 

. ther or not they are entitled to enforce 
the hypothecation contained in the security 
bond of November 28, 1925. 

_ We are of opinion that the decision of 
the learned Subordinate Judge is quite 
correct. We have been referred to a num- 
ber of authorities by the learned Counsel 
for the appellants but none of them in our 
opinion helps the appellants. The first 
cited was the Maharaja of Benares v. Ram- 
kumar Misir, I. L. R.26 All. 611 (1) in 
which it was held that the sons in a joint 
Hindu family are liable as such for the due 
fulfilment of an engagement entered into 

. by their father as surety for the payment 
of rent by a lessee. In the case cited, the 
terms of the security bond were that: 

- “in case the lessees are in arrears and the sureties 
failto pay the amount, the plaintiff shall have the 
power to recover the money payable to him from the 
persons of the sureties and by means of attachment 


and auction sale of the property hypothecated in the 
- deed of surety, or in whatever manner he may realise 


1 
but inthe present case, as noted above, 
_there was no personal liability of Mathura 
Dat and therefore this case is quite disting- 
uishable. 
The next case cited was that of Sitara- 
mayya v. Venkatramanna, I. L. R, 11 
` Madras 373 (2) but in this case also the 
surety appears to have incurred a personal 
liability to pay the debt as the following 
` paragraph occurring in the beginning of 
the judgment shows:— 
“Jt is conceded by the appellant's pleader that 
it would be the pious obligtion of the son under 


Hindu Law to pay the debt incurred by the father 
as a surety for the re-payment of a loan” 


In the case of Chettikulam Venkatachala 
Reddiar v. Chettikulam Kumara Venkita- 
chala Reddiar, I. L. R. 28 Madras 377 (3), 
“a surety debt due by the father” for 
payment of a debt was held to be recover- 
able from, the entire ancestral property 
including the shares of the sons. This is 
also ne authority for the proposition put 
forward on behalf of the appellants. An- 
other case on which reliance was placed 
on behalf of the appellants is that of 
Thangathammal v. Arunachalam 
- Chettiar, I. L. R. 41 Madras 1071 (4) but 
in this case aleo there wasa clear under- 


a 
(4) 41 M1071; 48 Ind. Oas. 76; 35 M È J 229; (1918) 
W N67 à ; 
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taking by the surety to pay the debt per- 
sonally. In the case of Chakhan Lal v. 
Kanhaiya Lal, 1929 All. 72 (5) the 
real point decided was that an undertaking 
of suretyship for the payment of an amount 
due by the principal debtor is binding on 
the sons of the surety even if the liability 
as a surety is accepted by the father in 
respect of a debt which, though not already 
due, is promised to be advanced subsequ- 
ently. On the other hand in this case it 
was clearly held on the authority of the 
decision of their Lordships of the Judicial 
Committee in Brij Narain Rai v. Mangla 
Prasad Rai, L. R. 511, A., 129 (6) that no 
father of a Hindu family can as a surety 
charge the family property so as to effect 
a valid alienation as he can only do so 
for purposes of necessity or for an'antece- 
dent debt. This case, therefore, so far 
from helping the appellants goes against 
them. Great reliance was placed by the 
learned Counsel for the appellants on the 
case of Mata Din Kandu v. Ram Lakhan, 
J. L. R. 52 All, 153 (7) but in that case 
there was no question of the enforcement 
of the hypothecation contained in a surety 
bond executed by the father in a joint 
Hindu family. The facts were that a 
defendant in a Small Cause Court suit 
having applied for setting aside an ex 
parte decree, a security bond was filed 
under the proviso to s. 17(1) of the Pro- 
vincial Small Oause Courts Act by a 
Hindu who was a member of a joint 
family with his sons. On behalf of the 
plaintiff it was contended that the 
security was not enough, as the execut- 
ant -of the bond was a member ofa 
joint Hindu family. This objection was 
accepted by, the Court of Small Oauses 
and the defendant was asked to furnish 
another security. On the question going 
up to the High Court in revision, Young 
and Bennett, JJ., held that the hypotheca- 
tion bond entered into by the father ds 
surety was valid, but this proposition of 
law appears to us to be in direct conflict 
with the pronouncement of their Lordships 
of the Privy Council in the case of Brij 
Narain Rai. v. Mangla Prasad, L. R. 51 I. 
A. 129 (6) referred to above, and also to 

(5) 119 Ind Cas 86; A I R 1929 AlL 72; (1929) A L 
J 199; Ind. Rul (1929, AlL 934. 

(6) 51 IA 129; 77 Ind. Oas. 689; 46 A 95; 21A LJ 
934;46 M LJ 23,5 PLT 1; 28 O W N 253: (1924) 
MW N68; 19L W 72; 2 Pat.LR41;100 €ALR 
82; A I R 1924 P O 50; 33 M LT 457; 26 Bom. L 
R a00; IL O L J 107; 1 O W N48; 41 OL J232 


a 52 A 158; 120 Ind. Cas, 555; Ind, Rul. (1930) 
AU, 75; (1929) A L J 1285; A I R1930 All. 87. 


1935 


the decision of another Bench of the Al- 
lahabad High Court in the case of Chakhan 
Lal v. Kanhaiya Lal, 1929 All. 72 (5) quoted 
above. 

The last case relied on by the learned 
Counsel for the appellants is that of Deo 
Narain Singh v. Lal Harihar Saran Singh 
20 O. ©. 1 (8) but this again isa case in 
which the surety had undertaken a personal 
responsibility to pay certain debts due on 
promissory notes as appears from the fact 
that decrees were obtained upon the basis 
of those notes against the surety as well as 
against the principal debtor. 

Jn our opinion a debt incurred personal- 
ly by a father in a joint Hindu family for 
being surety for payment of money, as 
distinguished from a debt for being surety 
“for appearance or for honesty of another, 
is binding under the Hindu Law upon 
the sons but a mere hypothecation of the 
joint family propeity for the purposes of 
securing a debt cannot be enforced against 
the joint family property unless it can be 
shown in some manner that the hypotheca- 
tion was for legal necessity or for antece- 
dent debt. In the present case it is not 
alleged that any such circumstances were 
present. We therefore hold that the hypo- 
thecation of the family property by Mathura 
Dat was invalid and cannot be enforced 
against the respondent. 

The appeal fails and is dismissed with 
costs to the respondent. 

D. Appeal dismissed. 


(8) 38 Ind Cas 821; 20 O01. 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 37 of 1933 
January 3, 1935 
SULAIMAN, C. J. anp BENNET, J. 

RAM DIHAL DUBEY—PLAINTIrE— 
APPELLANT 
Versus 
GAJRAJ UPDAHYA AND OTARES— 
DEFENDANTS— RESPONDENTS. 

Agra Tenancy Act (II of 1901), ss. 81, 99—Eject- 
ment proceedings under s 81, challenged on ground of 
fraud— Proper remedy—Fraud—Fraud committed on 
defendant by non-service of notice—Proceedings, if 
vitiated, . r 

Where certain ejectment proceedings ina Revenue 
Court under s. 81, Agra Tenancy Act, are challenged 
onthe ground of fraud by the tenant, his proper 
remedy is not to file a suit for a declaration in Civil 
Oourt that the proceedings are invalid but to filea 
regular suit under s. 99 of the Agra Tenancy Act, and 
in such a suit the Revenue Court is competent to 
go into the question of the alleged fraud and ignore 
the previous ejectment order if fraud were established. 
The Revenue Court would further be in. a position 
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to give effect to its own decreeby putting the plain- 
tiff into possession as against the landholder. 
Where a fraud is committed on a defendant in that 


‘notice of the proceedings is not served on him at all, or 


there is some misrepresentation whichmakes him 
believe that the nature of the proceeding is different 
from what it really is, the defendant has really had 
no opportunity to appear before the Court and put his 
case before it. A fraud of this kind vitiates the 
entire proceeding and invalidates the ex parte order, 
which might have been passed against the absent 
defendant. 
_L. P, A. against the decision of Kendall, 
J., dated August 14, 1933. 
Mr. Harnandan Prasad, for the Appellant. 
Mr. M. L. Agarwala, for the Respondents. 


Judgment.—This is a plaintiff's appeal 
arising out of a suit for a declaration that 
an order of ejectment against him and in 
favour of the defendants passed by the 
Revenue Court was ineffectual and invalid 
inasmuch as it had been obtained by fraud. 
No consequential relief could be asked for, 
as the holding, from whichthe plaintiff had 
been ejected, was an agricultural holding. 
The Court of first instance dismissed the 
suit on the ground that the claim was 
barred on account of the Revenue Oourt's 
decision. On appeal the lower Appellate 
Court allowed the appeal and remanded 
the case for disposal on the merits. Among 
other things, the plaintiff had alleged 
that in the service of the notice issued 
unders.81 by the Revenue Court, fraud 
had been committed, and the process-server 
was in collusion with the opposite party, 
and misrepresented to the plaintiff the 
nature of the proceeding. There were also 
other allegations that the plaintiff had sent 
rents by money orders, which had been 
returned and that this fact was suppressed 
by the defendants in the Revenue Court, 
The lower Appellate Court came to the con- 
clusion that the allegations that the 
process-server was in collusion with the 
defendants and that he had committed 
fraud on ‘the plaintiff by misrepresenting 
that the notice was in connection with 
a redemption proceeding were matters 
relating tothe service of notice and were 
exclusively cognizable by the Revenue 
Court, but that the allegation that the 
plaintiff had sent rents to the defendants 
twice by money crders, and that they did 
not accept them, did not in any way, refer 
to the service or the non-service of the 
notice and was a matter, which could 
constitute fraud. On appeal to this Court 
a learned Judge, who disposed of the appeal, 
rightly pointed out that the question whe- 
ther the amount of arrears of rent was due 
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and whether the defendants had refused 
to accept the rent sent to them were ques- 
tions to be decided by the Revenue Court, 
and if they were not decided in that 
Court, they cannot be re-agitated in the 
Civil Court. But the learned Judge came 
to the conclusion that the question whether 
a notice had been properly served on the 
respondent under s. 81, Tenaney Act, or 
whether a fraud had been practised on him 
by the serving officer was also one for the 
decision of the Revenue Oourt. Inasmuch 
as the plaintiff's application for review in 
the Revenue Court has failed, the learned 
Judge held that the finding of the Revenue 
Court that there had been no fraud 
committed was binding on the Civil Court, 
and it could not now be questioned by the 
plaintiff. , 

It is quite obvious that the question 
whether the defendants had falsely claimed 
certain arrears of rent, which were not due 
and whether they had suppressed the fact 
that rents had been tendered to them, would 
be matters which could not constitute a 
basis for re-opening the order on the 
ground of fraud. There are matters which 
were not extraneous to the proceeding and 
should have been raised before the Revenue 
Court and decided by-it. But where a 
fraud is committed ona defendant in that 
notice of the proceeding is not served on 
him at all, or there is some misrepresentation 
which makes him believe that the nature of 
the proceeding is different from what it 
really is, the defendant has really had no 
opportunity to appear before the Court and 
put his case before it. A freud of this 
kind has always been held to vitiate the 
entire proceeding and invalidate the ex 
parte order, which might have been passed 
against the absent defendant. : 

Tt is highly doubtful whether questions of 
fraud which can avoid the entire proceeding 
could be gone into either under s. 154, Civil 
Procedure Code, or under O. XLVIL, r. 1, for 
an ex parte decree obtained fraudulently be- 
comes voidable subsequently when the fraud 
comes to the knowledge of the defendant. 
But in any case it ie clear that the orders 
passed by the Revenue Oourts in the 
revenue proceeding could not operate as 
res judicata in Civil Court. Proceedings 
under s. 81, Tenancy act, do not really 
result in a decree, and that is another 
reason why the order could not operate as 
res judicata. 

But the real difficulty in the way of the 
plaintiff is that the suititself is not cogniz- 
able by the Civil Court atall. Under 8. 4, 
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Civil Procedure Code, the Code is not to 
limit or otherwise affect any special or local 
law that isin force. Section 230, Agra Ten- 
ancy Act, ousts the jurisdiction of the Civil 
Court and confers exclusive jurisdiction on 
Revenue Courts for suits and applications 
of the nature specified in the Fourth 
Schedule. It follows that if the plaintiff 
could have brought a suitin the Revenue 
Court claiming substantially the relief that 
is now claimed, then the jurisdiction of the 
Civil Court is completely barred under 
this section. 

Assuming that the ejectment proceedings 
were fraudulent and are void and ineffectual 
as against the plaintiff, the effect is that 
the plaintiff would still continue to be a 
tenant of his holding and would bea 
tenant, who has been wrongfully dispos- 
sessed by the landholder. When the pro- 
ceedings were fraudulent, it cannot be 
said that the ejectment of the defendants 
was in accordance with the provisions of the 
Tenancy Act. It must be held that the 
illegal ejectment brought about by fraud 
was otherwise in accordance with the 
provisions of the Act. Under s. 121, Tenancy 
Act, a tenant during the continuance of a 
tenancy can sue for a declaraticn as to his 
right asatenant, and under s. 99, Ten- 
ancy Act, where a tenant has been eject- 
ed from his holding otherwise than in 
accordance with the provisions of the Act 
by his landholder or any person claiming 
through him, he may sue the person 
so ejecting him for possession of the 
holding. It therefore seems to us that the 
plaintiff had a remedy by way of a regular 
suit for recovery of possession under s. 99, 
Tenancy Act, and in such a suit the 
Revenue Court would have been competent 
to go into the question of the alleged 
fraud and ignore the previous ejectment 
order if fraud were ` established. The 
Revenue Court would, further, be ina 
position to give effect to its own decree by 
putting the plaintiff into possesion as 
against the landholder. 

The learned Advocate for the plaintiff- 
appellant relies strongly on the decision 
of a Single Judge of this Court in 
Jahandar Begum v. Chinta (1), in which it 
was held that the Oivil Court is the pro- 
per Couri to determine the question of 
fraud by which a decree is obtained in 
the Revenue Court and the finding of the 
Revenue Court in a review proceeding 
that-no fraud had been committed would 


(1) 116 Ind. Oas. 855; A I R 1929 All 232; 13 R 
D. 336. . 
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not be binding on the Civil Court at all. 
But in that case, the Revenue Court had 
decided that the plaintiff wasa tenant 
of certain lands. The plaintiff then 
brought a suit in the Civil Court for a 
declaration that he was really a grove- 
holder of the land and the Revenue Court 
decree had been obtained by fraud and 
he should be given possession. Under 
the old Tenancy Act, the disputes between 
a grove-holder and a proprietor of the 
land could be settled by the Oivil Court. 
Accordingly the suitfor a declaration that 
the plaintiff was a grove-holder and he 
had been wrongfully dispossessed and 
should be put in possession was cognizable 
by the Civil Court. It was in these 
circumstances that the previous order of 
the Revenue Court which had been obtain- 
ed by fraud was held not to be binding 
on the plaintiff. That case is clearly dis- 
tinguishable from the case before us. 
Here under the Tenancy Act we have no 
jurisdiction to grant possession to the 
plaintiff of an agricultural holding. Our 
mere declaration would be ineffective. 
There is ample provision in the Act itself 
which entitles a Revenue Court to go 
into this question. We are, therefore, of 
opinion, that the present suit is not cog- 
nizable by the Civil Court at all. We 
accordingly dismiss the appeal with costs, 
D. Appeal dismissed. 


OUDH CHIEF COURT 
Criminal Appeal No. 173 of 1935 
July 26, 1935 
SRIVASTAVA, J. 

SOBHA AND ANOTHER- APPELLANTS 
versus 


EMPEROR—Compratnanr RESPONDENT 

Penal Code (Act XLV of 1860), ss. 304, 325— Accused 
hitting one blow on deceased—No enmity— Quarrel over 
grazing catile—Death after three weeks due to bad 
handling of wound—Deceased himself not considering 
wound grave—Held, conviction under s 304, bad. 

The deceased was the uncle of the accused, There 
was no previous ill-feeling between them. The 
occasion for the assault was an ordinary village 
quarrel due to the grazing of cattle. Admittedly 
only one blow was struck with a lathi. Whether or 
not it was deliberately aimed at the head it was not 
possible to say, but as stated by the Oivil Surgeon 
“the injury on the top of the head was simple 
as examined externally. There was no fracture at 
the seat of the injury”. The deceased himself did 
not regard the injury at all serious, as the complaint 
was made only under s. 323, Penal Code, ands. 24 of 
the Oattle Trespass Act. The deceased did not think 
it necessary to go to hospital, The deceased died 
three weeks after the occurrence, due to sepsis con- 

. sequent to the bad handling of the wound and ap- 
plication of wrong village remedies: - 
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Held, that the accused had no intention of causing 
death or such bodily injury as he knew to be likely 
to cause death. It could not be held that the ac- 
cused must have had the knowledge that the blow 
he was dealing was likely to cause death. 

[The conviction under s 304, Penal Code, was set 
aside and the accused was convicted under s. 325, 
Penal Code.] S 

Or, A. against the order of the Additional 
Sessions Judge of Bahraich, dated March 
5, 1935. 

Dr. J. N. Misra, for the Appellants. 

The Government Advocate, for the 


Crown. 


Judgment.—This is an appeal by two 
brothers Sobha and Tilak who were charg- 
ed under s. 304, Indian Penal Code, for the 
offence of culpable homicide not amount- 
ing to murder of their uncle Badri. The 
learned Additional Sessions Judge of 
Bahraich has convicted Sobha under 
s. 304, Indian Penal Code, and sentenced 
him to8 years’ rigorous imprisonment but 
has found Tilak guilty only under s. 323, 
Indian Penal Code, and sentenced him to 
six months’ rigorous imprisonment. 

The case for the prosecution is briefly 
as follows: On July 31, 1934, about one 
or two gharis before sunset Badri deceased 
noticed Tilak grazing cattle in his paddy 
field. On being questioned by Badri why 
he had got the paddy crop grazed by the 
cattle, Tilak abused Badri. When Badri 
began to drive the cattle in order to get 
them impounded in the cattle pound, Tilak 
called out his brother Sobha. fobha came 
armed with a lathi and struck a blow on 
the head of Badri which felled him to the 
ground. Both the brothers then beat 
Badri with kicks and fists. While this 
was going on some witnesses arrived on 
the scene and on their preventing the 
accused from beating Badri, they stopped 
learned Additional 
Sessions Judge has accepted the prosecu- 
tion version as given above, and it has not 
been questioned before me by the learned 
Counsel for the appellants. It is, there- 
fore, unnecessary for me to refer to the 
evidence of the prosecution witnesses in 
support of it. The learned Counsel for 
the appellants has laid emphasis on the 
fact that Badri himself went in a bullock 
cart to thana which is at a distance of about 
eight miles from the village and made a 
report which was only under s. 323, Indian 
Penal Uode, and s. 24 of the Cattle 
Trespass Act. It is further pointed out that 
when the Head Constable who wrote the 
report asked Badri if he wanted to go to 
the hospital to get the injuries examined, 


668 


Badri declined to do so. Three days later 
Badri went to Baharich and filed a com- 
plaint which was also in respect ofan offence 
under s. 328, Indian Penal Code, and s. 24 
of the Cattle Trespass Act.. It is also 
pointed out that Badri died at his house 
more than three weeks after the occurrence 
on August 22, 1934. Stress has also been 
laid on the evidence of the Civil Surgeon 
who , stated that the cause of death was 
septic meningitis. It is arguéd that the 
evidence of the Civil Surgeon and his 
post mortem report show that sepsis was 
caused by neglect in the treatment and 
_ by the village poultice which had been 
“applied on the head. On the. above grounds 
..it is contended that the conviction of Sobha 
under .s. 304, Indian Penal Code, is not 
correct. -I am inclined.to agree with this 
contention. As already mentioned the 
, deceased was the uncle of the accused. It 
has not even been suggested that there was 
any previous ill-feeling between the uncle 
and -the nephews. The occasion for the 
assault was an ordinary village quarrel 
due to the grazing of cattle. Admittedly 
only one blow was struck. with a lathi. 
Whether or not it was deliberately aimed 
at the head it is not possible to say, but 
there can be no doubt, as stated by the 
Civil Surgeon that: 

“ the injury on the top of the head was simple as 


examined externally. There was no fracture at the 
seat of the injury.” 


Badri himself and his son who accom- 
‘panied him to the Police Station soon after 
the assault as well as to the Magistrate’s 
Court at Bahraich three days after the 
occurrence also did not regard. the injury 
at all serious, as the complaint was made 
only under s. 323, Indian Penal Code. This 
is also borne out by. the fact that they did 
not think it necessary for Badri to go to the 
hospital for examination. Thus it seems 
perfectly clear that Sobha had no intention 
of causing death or such bodily injury as 
he knew to be likely to cause death. In the 
circumstances stated above Lam not prepar- 
ed even to hold that Sobha must have had 
the knowledge that the blow he was deal- 
=~ ing was likely to cause death. It was un- 
‘o< fortunate that the one single blow dealt by 
Sobha to his uncle, who was an old man of 
eighty years, ultimately resulted in. his 
. death.. 

Reference has been made by the learned 
Additional Sessions Judge to explanation 
2 of s. 299, of the Indian Penal Code. 
This explanation provides that where death 
is caused by bodily injury, the person who 
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causes such bodily injury shall be deemed 
to have caused the death, although by 
resorting to proper remedies and skilful 
treatment, the death might have been pre- 
vented. . 

The evidence of the Civil Surgeon 
shows that in this case the immediate cause 
of death was septic meningitis and that 
the sepsis was due to the neglect in treat- 
ment and the application of some village: 
poultice which was found on the left 
side of the head at the post mortem exami- 
nation. My reading of the evidence is 
that the injury itself was not such as would, 
in the natural course, result in death but 
that the death was caused by the interven- 
ing circumstances, namely sepsis conse- 
quent to the bad handling of the wound 
and the application of the village poultice. 
In other words, it seems to me that the 
case is one of the death being caused by 
the use of wrong remedies and unskilful 
treatment rather than one in which the 
death were caused by the bodily injury, 
although by resorting to proper and skilful 
treatment it might have been prevented. 

For the above reasons [ allow the appeal 
of Sobha, set aside his conviction and 
sentence under s. 304, Indian Penal Code, 
and convicting him under s. 325, Indian 
Penal Code sentence him to two years’ 
rigorous imprisonment. No arguments were 
addressed in support of the appeal of Tilak, 
and it is dismissed, 

D. Appeal allowed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 801 of 1933 
April’ 2, 1935 

Š Ganaa Nata, J. 
RAM DEO KURMI -PLAINTIFF — 
l APPELLANT 
; versus ` 
RAM RATHI AND OTHERS— DEFENDANTS 
— RESPONDENTS 

Hindu Law — Alienation—Alienation by father 
while no son is in existence—Son born afterwards 
whether can challenge—Alienation, when can be 
challenged by son—Cause of action, when arises, 

An alienation of joint family property made by a 
father, there being no male issue in existence at the 
date of the alienation, is valid though made without 
legal necessity. Such analienation cannot be objected 
to by ason born after the date of alienation on the 
ground thatit was made without legal necessity. 
But an alienation made by a father who has sons 
then living, the alienation not being one for.legal 
necessity orfor payment of an antecedent debt, is 
invalid, if made without their. consent. Such an 
alienation may be set dside not only at the instance 
of those sons but at the instance ofany son born after 
the date of alienation unless it was ratified by them 
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before his birth. The cause of action ine suit to 
set aside the father’s alienation arises when the 
alienee takes possession of the property. The-period 
of twelve years is therefore to be counted from- that 
date. That is the material date not only as regards 
the suit of a son in existence at that date, but also the 
suit of a son not in existence at that date. The sub- 
sequent birth of the latter does not create a fresh 
cause of action, or a new starting point from which 
limitation should be reckoned. Ranodip Singh v. 
Parmeshwar Prasad (1), referred to. 

8S. A.C. from the decision of the Second 
Additional Sub-Judge, Jaunpur, dated April 
28, 1933. 

Mr. Lakshmi Saran, for the Appellant. 

Mr. A. P. Bagchi, for the Respondent. 

Judgment.—This is a plaintiff's appeal 
and arises out of a suit brought by him 
against the defendants-respondents for 
a declaration that the sale deed, dated 
April 11, 1910, executed by Bisheshar 
Kurmi in favour of Narain Kurmi, father 
of defendant-respondent No.1, was invalid. 
The plaiotiff is the grandson of Bisheshar 
Kurmi. Bisheshar Kurmi had two sons, 
Budhu and Sidhu living with him at the 
time of the saledeed. 
appellant, was born sometime in 1919, 
long after the sale deed. The plaintiff's 
case was that the sale was not for any 
valid necessity and was invalid. Defen- 
dant No. 1 contended that the sale was for 
valid necessity, that the plaintiff had no 
right of suit and that the suit was time- 
barred.’ The trial Court found that out 
of the consideration of Rs. 100, only 
Rs. 10 were paid for a legal necessity, but 
it dismissed the suit on the ground that 
the plaintiff, having not been born on 
the date of the sale, was not competent 
to challenge it. On appeal, the Additional 
Subordinate Judge found that the plaintiff 
had a right to challenge the alienation 
but the suit was time-barred. He dismiss- 
ed the suit. Against this decision this 
appeal has been filed. The points for 
consideration are whether the plaintiff 
had a right of suit and is his suit 
within time. There can be no doubt 
that, if at the time of an alienation there 
is no son, & son whois born subsequently 
to the alienation cannot challenge it. An 
alienation of joint family property made 
by a father, there being no male issue 
in existence at the date of the 
alienation, is valid though made without 
legal necessity. Such an alienation cannot 
be objected to by a son born after-the date 
of alienation on the ground that it was 
made without legal necessity. But an 
alienation made by a father who has sons 
then living, the alienation not being one 
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for legal necessity or for payment of an 
antecedent debt is invalid, if made with- 
out their consent. - Such an alienation 
may be set aside not oniy- at the-instance 
of those sons but at the instance of any 
son born after the- date of alienation 
unless it was ratified -by them before 
his birth. i 

In this case it has not been shown 
that the alienation in suit had .been 
ratified by Budhu - and Sidhu before`the 


` birth of the plaintiff. The plaintiff there- 


fore had a right to challenge the aliena- 
tion. 

The cause of action in a suit to set 
aside the father’s alienation arises when 
the alienee takes possession of the pro-. 
perty. The period of twelve years"is - 
therefore to be counted from that date, 
That is the material date not only as 
regards the suit of a son in existence 
at that date, but also the suit of ason 
not in existence at that date. The 
subsequent birth of the latter does not | 
create a fresh cause of action, or new ` 
starting point from which limitation 
should be reckoned. In Ranodip Singh 
v. Parmeshwar Prasad (1) four sons of 
a Hindu, who with him formed a joint 
family governed by the Mitakshara, sued in 
1920 to recover possession of an ancestral 
village which had been sold by their father 
in 1893. The fourth plaintiff was not born 
until 1900 and the suit was brought within 
three ` years of his reaching his majority. 
It was held that the suit was not prevent- 
ed byss. 6 and 7, Limitation Act, from 
being brought under Art, 126, Sch. I, 
since the cause of action arose in 1893 
when the youngest plaintiff was not in 
existence and no new cause of action 
arose- upon his birth; the youngest 
plaintiff was not therefore within 8.6 a 
“person entitled to institute the suit at the 
time from which the period of limitation 
was to be reckoned.” The suit is evidently 
barred by limitation. It is, therefore, 
ordered that the appeal be dismissed 
with costs and the decree of the lower 
Oourt be confirmed. Permission to file a 
Letters Patent Appeal is rejected. “3 

D. Appeal dismissed. 


(1) 47 A 165; 86 Ind. Gas 249; A I R 1925P O 333 
52TA 69: 48MLJ 29:21 L W 236;20 WN 1; 23 
ALJ 1176:27 Bom. L R 175: 12 OL, 74:26P LR 
113; L R6 A P O 47; (1925) M W N 262; 27 O O 343; 
29 C W N 666 (P O). 
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_CALCUTTA HIGH COURT 
Oriminal Reference No. 205 of 1934 
April 3, 1935 
Lort-WILL14M8 AND JAOK, JJ. 
BHUPATI BHUSAN MUKERJI— 

COMPLAINANT : 
versus 
AMIO BHUSAN MUKERJT AND OTEERS— 
' AcousED 
Criminal Procedure Code (dct V of 1898), ss. 247, 
403, 190—Summons case—Trial, when canbe said 
to commence—Procedure unter s. 247, if a trial 
within the meaning of s, 403—S. 247, conditions of 
applicability, 
It is wrong to say that the trial of a summons 
case cannot be said to begin until the particulars of 


.the offence are stated to the accused. The trial in 


-1 


a summons case commences when the Magistrate 


-takes cognizance under s. 190, Oriminal Procedure 


Qode, which comes under the heading “conditions 
requisite for initiation of proceedings,” 

Section 247, Oriminal Procedure Code, 
the previous provisions of Ohap. XX and these 
sections ands. 403 must be read together. The re- 
sult of doing so is to show that the intention of 
the legislature was that the procedure unders. 247 
should be deemed to bea trial within the meaning 
of s. 403. 

Section 247 applies if a summons has been issued 
on complaint and the complainant does not appear 
upon the day appointed for the appearanceof the 
accused or any day subsequent thereto to which the 
hearing may be adjourned, and applies notwith- 
standing anything thereinbefore contained, What 
is thereinbefore contained becomes no longer of any 
importance or relevance, and if the Magistrate de- 
cides to acquit the accused then he must be deemed 
to have been tried within. the meaning of s. 403, 
though the summons may not have been served and 
the accused may not have appeared. [p 672, col. 


L] 


Cr. R. from an order of the Sub-Divisional 
Magistrate, Meherpur. 
Messrs. R. Brahmachari and Bibhuti 
Bhusan Lahiri, for the Complainant. 
Messrs. Subodh Chandra Dutt and Upen- 
dra Nath Neogi, for the Accused. 
Lort-Williams, J.—This isa Reference 
under s. 438, Criminal Procedure Code, 
recommending that the order of the Sub- 
Divisional Magistrate of Meherpur, sum- 
moning the accused upon complaint of an 
offence unders. 426, Penal Code, be set 
aside. The facts are that on May 17, 1934, 
the Magistrate summoned the accused and 
two others to appear on the 3ist. 
The accused duly appeared and warrants 
were issued against the other two. The 
case was adjourned to Junel4. On the 
5th the second accused appeared and his 
case also was adjourned to the 14th. On 
that day accused No. 3 had not appeared 
and the Magistrate ordered the case to go on 
against the other two, and adjourned it 
to the 29th for evidence on both sides. On 
that day the complainant asked for time 


l 


overrides 
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adjourned to July 12, 
when witnesses were present on both 
sides, but both sides asked for time in 
order to compromise the case which was 
one between relatives. It was adjourned 
to the 23rd when the inquiry officer asked 
for time and the case was fixed for 
August 2. Meanwhile, on July 30, a report 
was received inthe absence of the parties” 
showing that the case had been compro- 
mised out of Court. 

On August 2,the complainant had not 
appeared at 12 o'clock, and no step had 
been taken, and the Magistrate acyuitted 
the accused under s. 247, Oriminal Pro- 
cedure Code. On the following day, the 
complainant filed afresh petition of com- 
plaint upon the same facts, saying that jhe 
had been present inthe ‘!ourt precincts on 
the previous day, but had not heard the 
Court crier calling the case. Thereupon 
the Magistrate again summoned the 
accused, who filed an application to quash 
the order, inasmuch asthe previous order 
of acquittal was, under s. 403, Criminal 
Procedure Code, a bar to further proceed- 
ings. The Sessions Judge upheld that 
contention, and has recommended that the 
Magistrate’s order be set aside. 
Section 247, Criminal Procedure Code, pro- 
vides that if a summons has been issued 
on complaint, and upon the day ap- 
pointed for the appearance of the accused, 
or any day subsequent thereto to which 
the hearing may be adjourned, the com- 
plainant does not appear, the Magistrate 
shall, notwithstanding anything therein- 
before contained, acquit the accused, unless 
for some reason he thinks proper to 
adjourn the hearing of the case to some 
other day. 

This section does not contain any bar 
to a second trial, Such bar (if any) depends 
upon s. 403, Criminal Procedure Code. 
That section provides inter alia that a 
person who has once been tried by a 
Court of competent jurisdiction for an 
offence and convicted or acquitted of 
such offence shall, while such conviction 
or acquittal remains in force, not be 
liable to be tried again for the same 
offence. The explanation provides that 
the dismissal of a complaint, the stopping 
of proceedings under s, 249, the discharge 
of the accused or any entry made upon 
a charge under s. 273, is not an acquittal 
for the purposes of this section. It is to be 
observed that s. 247 is not mentioned in 
this explanation and the maxim expressio 
unius est exelusio alterius should apply. 


and the. case was 


1935 
Moreover, in the Code of 1872, “trial” was 


defined to mean: 
“the proceedings taken in Oourt after a charge has 


been drawn up,.and includes the punishment of 
the offender.” 
But a. 460, thereof corresponding’ to 


s. 403 of the present Code, contained no 
“explanation” as in the present Oode, and 
in the latter “trial” has not been defined, 
Obviously, a summons case may bea 
trial, though no formal charge may have 
been framed: s. 242, Criminal Procedure 
Code. Moreover, in sub-ss. 2 and 4, s. 403 
the word “tried” does not appear, though 
it is obvious that they are intended to 
such persons as are mentioned in the first 
sub-section, namely persons who have been 
tried and acquitted or convicted. In 
Kotayya v. Venkayya (1). Ayling and 
Napier, JJ., decided that since the word 
“tried” has been inserted in e. 403, due 
weight must be given toit, and it cannot 
be treated merely as surplusage. They held 
further that the trial of a summons case 
cannot be said to begin until the parti- 
culars of the offence are stated to the 
accused under s. 242, Criminal Procedure 
Code. I agree with those learned Judges 
that due weight must be given to the word 
“tried,” but I donot agree that the trial 
of a summons case cannot be said to 
begin until the particulars of the offence 
are stated to the accused under the section 
referred to. As was said by Rankin, C. 
J., in the case of Sudhindra Kumar Roy 
v. Emperor (2), at 313 *: 

“It is very difficult to say 
from the very earliest stage, trial does begin be- 
fore a Magistrate. There is some ground for 
. arguing that the moment the Magistrate takes 
cognizance of the offence, the trial commences. On 
the other hand, people may argue that in a 


warrant case not until the charge is framed can 
the trial be said to have begun.” 


In Gomer Sirda v. Queen-Empress (3), 
Maclean, C. J., held that “trial” meant the 
proceeding which commences when the 
case is called on with the Magistrate on 
the Bench, the accused in the dock, and 
the representatives of the prosecution and 
for the defence, if the accused be defended, 
are present in Court for the hearing of 
the case. In the present case the Magis- 
trate, this accused, and the complainant, 
were all present in Court on the first day, 
namely May.31. In Shankar Dattatraya Vaze 

(1) 40 M 977m; 45 Ind, Oas. 257; AI R 1918 Mad. 
212; 19 Or.L J 497. : - 

(2) 60 O 643; 143 Ind. Gas. 593; A IR 1933 Gal. 
354; (1933) Or, Oas. 490; 31 Or. LJ 611; 37 O W 
312; Ind. Rul. £1933) Oal. 450. 

(3) 25 O 863: 2 O W N 465. 

*Page of 37 0. W. N.—[Ed.] 


at what stage, apart 


— 
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v. Dattatraya Sadashiv (4), -all the deci- 
sions upon the present point were ably 
reviewed by Patkar, J, and Baker, J., 
observed that s. 247 does not refer to the 
day. upon which the accused appears, but 
to the day appointed for the appearance 
of the accused, showing that itis not 
necessary even that the accused should 


appear in order to attract the provi- 
sions of the section, In Sukum Ram 
v. Krishna Deb (5), Mukerji, J., 


said that he was clearly of opinion that 
the word “tried” used in s. 403 does not 
necessarily import a decision of the case on 
the merits, but only refers tothe nature 
of the proceedings that were had, or in 
other words, means that the proceedings in 


Le 


which the acquittal was passed were in the ~ 


nature of a trial. 


I find myself in complete agreement © 


with these decisions. The provisions of 
the Code of Criminal Proeedure upon the 
question of previous acquittal are different 


from the principles underlying the English 7 
XX. 


doctrine of autre fois acquit. Chapter 
of the Code deals with the procedure on 
the trial of summons cases by a Magistrate. 
Section 242 provides that when the accused 
appears or is brought before the Magistrate, 
the particulars of the offence of which he 


‘is. accused shall be stated to him, and he 


shall be asked if he has any cause to show 
why he should not be convicted; but it shall 


not be necessary to frame a formal charge.’ 


Section 343 provides that if the accused 
admits thathe has committed the offence of 
which he is accused, his admission shall be 
recorded as nearly as possible in the words 
used by him, and, if he shows no sufficient 
cause why he should not be convicted, the 
Magistrate may convict him accordingly. 
Sections 244 and 245 provide the procedure 
when no such admission is made or 
Kia the Magistrate does not convict under 
s. 243. 

But s. 247 provides that if the summons 
has been issued on complaint, and upon the 
day appointed forthe appearance of the 
accused, or any day subsequent thereto to 
which the hearing may be adjourned, the 
complainant does not appear, the Magis- 
trate, shail, notwithstanding anything 
thereinbefore contained, acquit the accused, 
unless for some reasons he thinks proper 
to adjourn the hearing of the case to some 
other day. This section, therefore, overrides 


(4) 53 B 693; 126 Ind, Cas, 321; A I R 1929 Bom. 
408; (1929) Or. Oas. 436, 

(5) 116 Ind. Oas. 174; A IẸR 1929 Oal 189; 30 
Or. LJ 585; 49 O L J 119; 33 O WN 260, : 
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the previous provisions of the Chapter, and 
these sections and s.403 must be read 
together: The result of doing so is to show 
that the -intention of the legislature was 
that the procedure under s. 247 should be 
deemed to be atrial within the meaning of 
s. 403.. The Magistrate ought to have stated 
the particulars of the offence to the accused 
under s. 242 when he first appeared on 
May 31, and to have proceeded as laid 
down in that and the following sections. 
If he had done so, no argument could have 
been raised thatthe accused was never on 
trial.- But his omission to doso makes no 
difference to the point under discussion, 
when once section s, 247 has become appli- 
cable. That section applies ifa summons 
has been issued on complaint and the 
complainant does not appear upon the day 
appointed for the appearance of the 
accused or any day subsequent thereto to 
which the hearing may be adjourned, and 
applies notwithstanding anything therein- 
before contained. What is thereinbefore 
contained becomes no longer of any impor- 
tance or relevance, and if the Magistrate 
‘decides to acquit the accused then he must 
be deemed to have been tried within the 
meaning of s. 403, though the summons 
may not have been served and the accused 
may not have appeared. 
tion is drawn in the Oode between 
“discharge” and “acquittal,” as will be seen 
‘by reference tos. 494 to the Explanation 


to s.403 and to other sections. In my 
opinion the trial in & summons case 
commences when the Magistrate takes 


cognizance under s. 190 which comes under 
the heading ‘conditions requisite for initia- 
tion .of proceedings.” The result is that 
the Reference must be accepted and the 
order set aside. 

Jack, J.—I agree with this view of the 
effect of an acquittal under s. 247, Oriminal 
Procedure Code. It is already laid down in 
Sukum Ram v. Krishna Deb (5), and has 
been adopted inthe Bombay, Madras and 
Allahabad High Oourts in the cases already 
referred to by my learned brother. It is 
possible that one reason for omitting the 
definition of “trial” contained in the Code 
of 1882 from subsequent Codes ,was because 

“it would not fit and with the meaning of 
the word as used in s. 403, Criminal 
Procedure Code. On the other hand, instead 
of straining the meaning of the word “trial” 
ins, 403, Criminal Procedure Code to make 
it include merely taking cognizance, it 
would seem simpler to adopt the view taken 
by * ‘Sir John Wallis, O. J., in In re 
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Dudebula Lal Saheb (6), that the 
rule of English Law, requiring the 


accused to have. been tried as well-as 
acquitted in order to bar further proceed- 
ings, and embodied in s. 403 of the present 
Ccde is inapplicable to the statatory 
acquittals introduced into the Code in 
ss. 494, 247 and 345, Oriminal Procedure 
Code which are intended to bar further 
proceedings whether the accused can be 
said to have been tried or not. As he 
points out if was only inthe Code of 1882 
that on non-appearance of the complainant 
the Magistrate might acquit the accused 
unless he chose to adjouin. Up to that 
time he could merely dismiss the complaint. 
Inspite of the objection to treating anything 
in the language of the Code as mere 
surplusage, itseems to me that, on the 
present interpretation of the law, s. 403, 
cl. (1), might have read simply: 

“a person who has since been acquitted or convicted 
by a Court of competent jurisdiction of an offence 
shall, while such conviction or acquittal remains in 
force, not be liableto be tried again for the same 
offence, etc. " 

This is confirmed by the wording of cls, 
(2) and (4), s. 403. In prescribing the 
ways in which orders of acquittal can be 
set aside, while assuming that orders of 
discharge need not be set aside, and in 
differentiating generally between the 
terms ‘‘discharge” and acquittal, the Code 
makes it clear, apart from s. 4103, Criminal 
Procedure Code that ordinarily an order 
of acquittal bars the trial of an accused 
for an offence of which he has been ac- 
quitted. The only cases in which there 
may still be some doubt as to the effect 


of an acquittal is where the accused is 
acquitted owing to the absence of the 
complainant on a date not fixed for 


hearing. It has been held that in these 
circumstances the order of acquittal isa 
nullity, and the case can proceed as though 
it had not been passed: Achambid Mandal 
v. Mahatab Singh (7). It has also been held 
that wherethe complainant had no notice 
of an adjourned date and was, therefore, 
necessarily absent an order of ` acquittal was 
not valid: Numra Panakulu v. Rawiala 
Suppa Row (8). In such cases, however, the 
order of acquittal should be set aside before 
the case can proceed. 

Nae e Reference accepted. 

(6) 40 M 976; 45 Ind. Uas. 261; A I R 1918 Mad. 
ie is: Or. LJ 501; 38 M L J 121; 22 M LT 69; 6 

(7) 42 -O 365; 27 Ind. Oas. 212; AI R1915 Oal 


119; 16 Or, L J448. 
É m Ind, Qas. 625; A I R 1928 Mad. 1158; (1918) 


M W Nago y 
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ALLAHABAD HIGH COURT 

Civil Revision No. 626 of 1934 
- April 26, 1935 
KENDALL, J. 

B. RAGHUBIR DAS—Desrenpant— 
APPLICANT 
versus 
B. SITAL PRASAD AND OTHERS— 


OPPOSITE PARTY. 
Civil Procedure Code (Act V of 1908), s. 119, 
0. XXIII, r. \—Order under O, XXIII, r. 1— 
Interference in revision—When proper. 

The High Oourt is very reluctant to interfere in 
revision with orders passed under O. XXIII, r. 1, 
Civil Procedure Code. But the reluctance has been 
in every case to interfere with the discretion of the 
Court. Where the Court has not observed the rule 
and has not had before it the considerations by 
which it ought to be guided, itis certainly proper to 
exercise the revisional powers of the High Oourt. 
Jhunku Lal v. Bisheshar Das (D, Chiranji Lal v. 
Irphan Ali (2) and Kali. Ram v. Dharmon (3), 
explained. 


O, R. against an order of the Sub-Judge, 
Gorakhpur, dated July 28, 1934. 

Mr. Shiva Prasad Sinha, for the Ap- 
plicant. 

Mr. Muhammad Ismail, for the Opposite 
Parties. 

Order.—This is an application for the 
revision of an appellate order passed by 
the Subordinate Judge of Gorakhpur 
allowing the opposite parties to withdraw 
their suit under O. ‘XXIII, r. 1, Civil 
Procedure Code. The circumstances briefly 
are that the plaintiff opposite parties had 
brought a suit for a declaration that they 
alone were entitled to realise the dues 
from certain shop-keepers, and they :also 
claimed an injunction against interference 
with this alleged right. ‘the Munsif after 
taking allthe evidence and hearing argu- 
ments dismissed the suit. The plaintiffs 
appealed, but during the course of the 
appeal, they made an application to be 
allowed to withdraw the suit on the ground 
that there was a formal defect, namely, 
that they had not claimed an alternative 
relief in the event of their being found 
not to be in possession of the property ; 
and as the trial Court had dismissed the 
“suit in accordance with the provisions of 
8. 42, Specitic Relief Act, this defect was 
fatal’ to the suit, and, therefore, they 
prayed that they should be allowed to 
withdraw it with liberty to institute a 
fresh suit. The Appellate Court without 
discussing the merits of the application 
remarked that there was a patent defect 
and that the suit might be withdrawn, 
but directed that costs should be paid to 
the respondents; and the order which I 
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am asked to revise is a subsequent one 
passed in the following words: 

“ Costs of both the Courts paid to respondent. 
The plaintiff is allowed to withdraw the suit,.with 
liberty-to file a fresh separate suit. Appeal disposed 
of accordingly.” $ 


There can be no doubt that permission 
was given because the plaintiffs had 
claimed that the provisions of s. 42, 
Specific : Relief Act, were fatal ‘to 
the suit as it etood, and although the 
Court has not in so many words given 
this as the reason for permitting the suit 
to’ be withdrawn, it is argued on behalf 
of the opposite parties that this undoubtedly 
was the reason, and that it did amount 
to a formal defect in the suit as it ori- 
ginally stood. ‘I have been réferred to 
the judgment of the trial Court, which has 
disposed of the plaintiffs’ case for a number 
of reasons and only mentioned s, 42, Specific 
Relief Act, by the way. There is no issue 
relating to s. 42 of the Act, and it’ was 
not by any means the only reason the 
Munsif had for dismissing the suit. It 
is quite clear that the orders passed by 
the learned Subordinate Judge are defec- 
tive in that they do not show his reason 
for allowing the plaintiffs’ application. 
He has not even described what the formal 
defect was, nor has the discussed the 
question of whether it was .a ‘defect that 
may be fatal to the suit. All he has 
done is to remark that there was a 
“ patent” defect. e 

In support of his order I have’ been 
referred to a decision of a Benchof this 
Court in Jhunku Lal v. Bisheshar Das 
(1) in which it was held that where a Court 
had given leave to the plaintif to bring 
a fresh suit, the fact that the* Court may 
have exercised, and probably did exercise, 
a wrong discretion in granting the plain- 
tiffs application was not sufficient to bring 
the case within the purview of s. 115, Civil 
Procedure Code. “This was followed in the 
case of Chiranji Lal v. Irphan Ali (2). 
This latter Bench in following the earlier 
decision remarked that the earlier Bench 


‘had held that even if the Court below had 


exercised a wrong discretion (not merely 
might have exercised a wrong discretion) 
in granting leave to withdraw the suit, 
the case would not come under s. 115, f 
Civil Procedure Code. In another case 
Kali Ram v. Dharmon (3) another Bench 

(1) 40°A 612; 46 Ind. Cas, 71; A IR 1918 ‘Au. 418; 
16 A L'J-495, 

'(2; 153 Ind. Oas. 684; A I R 1935 All 284; 7--R- A 
564; (1935) A L J217. 

6) 147 Ind, Oas, 441 A I R1934 AN2, R. A 
538 
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of this Court remarked that where the 
Court had exercised its discretion, the order 
should not be intérfered with by the 
High Court in. the exercise of its re- 
visional powers. In this case the Bench 
was clearly of opinion that the lower 
Court had not exercised a proper discre- 
tion. 

` I cannot, however, find in any of these 
decisions which have been quoted on 
behalf of the opposite parties that there is 
any authority for holding that the Court 
should not interfere if it considers that 
the lower Court has not applied its mind 
to the matter before it, or in other words, 
has not exercised its discretion in a judi- 
cial manner. Inthe present case the ques- 
tion before the Court was whether the 
formal defect which undoubtedly existed 
must necessarily be fatal to the suit. That 
question, the Court has not discussed, and 
* does not appear to have considered. There 
is nothing to show why the plaintiff should 
not have applied for an amendment of his 
plaint as is frequently done in similar suits 
under the Specific Relief Act. Itis true 
that it was a late stage at which to amend 
the plaint, because the matter had al- 
ready come before the Appellate Court. 
But the same objection of course applies 
to an application to withdraw the suit 
under r. 1, O. XXIII. It may be that 
the plaintiffs believed that the Court would 
not have granted a prayer for the amend- 
‘ment of the plaint, and the Court may 
also have been of that opinion. But if 
the question had been discussed and the 
Court had decided that it was too late a 
stage at which to allow the amendment of 
the plaint, it would also have had 
to consider whether it was not too late a 
stage at which to allow the guit to be 
withdrawn, and in fact the matter would 
have been fully discussed and the question 
of whether r. 1, O. XXIII, could be pro- 
perly applied would have been satisfactorily 
decided. : 

The order of the lower Appellate Court 
appears to be objectionable on two grounds: 
Firstly, it is in itself defective because 
it does not disclose that the Court has 
applied its mind to the matter and exer- 
‘cised its discretion judicially, and second- 
ly, the order appears to be-on the face 
of it a wrong order, in that the defect 
referred to by the plaintiff in his applica- 
‘tion a8 a ground for being allowed to 
withdraw the suit need not necessarily 
have been fatal to the success of the suit, 
so. that apparently the Court-had not 
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jurisdiction under the provisions of 
O. XXIII to allow the suit to be withdrawn. 
Jt is true that the Court has’ been very 
reluctant to interfere in revision with 
orders passed under O. XXII, r. 1. But 


„the reluctance has been in every case to 


interfere with the discretion of the Court. 
Where the Court has not observed the 
rule and has not had before it the con- 
siderations by which it ought to be guid- 
ed, it is certainly proper to exercise the 
revisional powers of this Court. The fact 
of doing so in the present case will, so 
far as can be seen, be greatly to accele- 
rate the disposal of the litigation between 
the parties. 1, therefore, allow the ap- 
plication with costs, set aside the order 
passed by the lower Appellate Court, and 
direct that the appeal be now re-admitted 
to its original number and disposed -of 
according to law. Á 
D. Application allowed. 





CALCUTTA HIGH COURT 

Criminal Revision Petition No. 693 of 1934 

July 24, 1934 a 
Guna AND BARTLEY, JJ. $ 
HARIPADO MAZUMDAR AND OTHERS— 
PETITIONERS or 
versus ° 
DHANI AHAMAD SARKAR AND oraERs— 
aA OPPOSITE PARTIES. 

Criminal Procedure Code (Act V of 1898), s. 145— 
Scope of—Order in previous proceedings under s. 145— 
Whether can legally bar initiation of fresh pro- 
ceeding. 

As the question to be taken into consideration 
by a Oriminal Oourt under B. 145, Oriminal 
Procedure Code, is the question as to the 
present possession of the parties concerned, an 
order passed in previous proceedings under s, 145 
does not legally bar initiation of fresh proceedings 
if there be reasonable grounds for such initiation 
as contemplated by law. . 

Messrs. Pugh and Nirmal Chandra Cha- 
kravarti, for the Petitioners. : 

Messrs. A. K. Fazlil Huq and A. S. M. 
Akram, for the Opposite Parties. 

Order.— This Rule is directed against 
an order passed by the Sub-Divisional 
Magistrate of Manickgunge, in the Dis- 
trict of Dacca on June 11, 1934, restraining 
the petitioners from entering upon the. 
lands which were the subject-matter ofa 
proceeding under s. 144, Criminal Proce- 
dure Code, started by the Magistrate. It 
appears that onthe facts and in the cir- 
cumstances appearing from the Magis- 
trate’s order, to which reference has been 
made above, the proceeding under s; 144 
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Criminal Procedure Code, .was somewhat 
misconceived and was not an-appropriate 
proceeding under the law. The Magistrate 
thought that a previous order of the year 
1919," made under s. 145 of the. Code, 


stood in his way so far as the initiation of | 


fresh proceeding under s. 145, Oriminal 
Procedure Code, was concerned. With 
this view of the case we are not in agree- 
ment as the question to be taken into 
consideration by a Oriminal Court under 
8, 145, Criminal Procedure Code, is the 
question as to the present possession of 
the parties concerned. In this view of 
the matter, we are not at one with the 
Magistrate when he observes in his order 
that the decision of the Oourt in 1919 
precluded him from starting a fresh pro- 
ceeding under s. 145, Criminal Procedure 
Code. ‘a OP a 

The order passed under s. 144, Oriminal 
Procedure Code, by the Magistrate, is set 
aside, and it would be quite legal and 
competent for a Magistrate to initiate a 
proceeding under s, 15, Criminal Proce- 
dure Code, in view of the position that 
the order made inthe previous proceeding 
under s. 145, Criminal Procedure Code, 
did not and could not legally bar the 
initiation of a fresh proceeding, if there 
be reasonable grounds for such initiation, 
as contemplated by law. The Rule is 
made absolute and the order passed by 
the Magistrate on June 11, 1934 is set 
aside, i l i 

N. Rule made absolute. ` 





: ALLAHABAD HIGH COURT 
Second Civil Appeal No. 847 of 1933 
February 12, 1935 
Me THOM AND IQBAL AHMAD, JJ. 
Bohra HOTI LAL—APPELLANT 
Versus 
MITHU LAL anp orHaes— 
RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 132—Mort- 
gage deed—Money payable after one year—Morigagee 
given option to sue for full amount in case of default 
of payment of interest after six months—Held, mort- 
gagee need not avail himself of option, . 

The term ofa mortgage was a period of one year 
and it was clearly stipulated in the mortgage-deed 
that the principal, interest and compound interest will 
be paid to the mortgagee on the expiry of one year 
from the date of the mortgage. The covenant in the 
deed mentioned above gave an option to the mortgagee 
not to wait for the full period of one year and to put 
the mortgage-deed into suit after the expiry of six 
months in the event of the failure of the mortgagor 
to pay interest on the expiry of six months ; 

’ Held, that this at best, was an option given to 
the mortgagee and it was open to the mortgagee not 
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to avail himself of this option and to wait for the full 
stipulated pariod of the mortgage, Lasa Din v. Gulab 
Kunwar (1), applied. 


8.0. A. from the decision of the Addi- 
tional Sub-Judge, Agra, dated February 28, ' 
1933. ` 


Mr. Panna Lal, for the Appellant. Eg 
Mr. Ambika Prasad, for the Respondents. - 


Judgment.—This is a plaintiff's ap-- 
peal and arises out of a suit for sale on the. 
basis of a mortgage-deed dated Decem- 
ber 11,1918. The mortgage was executed : 
by Mithu Lal, defendant No. 1, in favour.. 
of one Lachhmi Chand and was for a 
sum. Rs. 1,500. The agreed interest 
was at the rate of 10 annas percent. per 
mensem compoundable with six-monthly : 
rests. The debt was payable on the.. 
expiry of one year from the date of the - 
execution of the- mortgage-deed.. But, it . 
was stipulated in the deed that :, Ms 

“In the case of breach of covénant...-.. and non- , 
payment ofa part or whole of the principal, interest 
and compound interest (the creditor)’ shall have the 
right to recover the amount due to him by filing a' 
suit in Oourt. E hig et 


It is common ground that. default. was 
made in the payment of interest on the 
expiry of six months from the date of. 
bond and that no portion of the mortgage. 
debt was paid up to the date of the. 
suit. Hoti Lal, plaintiff-appellant, . filed. 
the suit on December 10, 1931, that is, 
within 12 years from the date of the 
expiry of one year from the date of the 
execution of the mortgage-deed. Hoti Lal 
alleged that in a partition between him 
and Lachhmi Chand the mortgage-deed. 
in suit was allotted to-his share, and as, 
such, he was entitled to maintain the suit.. 
The defendants to the suit were Mithu 
Lal and certain other persons alleged to. 
be subsequent transferees of the. mort- 
gaged property. Bohra Lachhmi Chand, the, 
original mortgagee, was. also arrayed as a, 
pro forma defendant. Kishan Lal, who, 
was arrayed as defendant No. 5, was ex-, 
empted during the pendency of the suit 
in the trial Court and we are not con-, 
cerned with him in the present appeal. 

The suit was contested by Chatri Lal, 
defendant No. 2, on a variety of grounds, 
He contended.. inter alia that the suit 
was barred by limitation. The trial Court 
recorded findings on all the issues framed 
by him, but dismissed the suit on the 
ground that it was time-barred. The 
plaintiff filed an appeal in the lower Ap- 
pellate Court and in the memorandum of 
Appeal assailed the findings of the trial 


. ment of interest, and 


81x- months. 
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Court on the question of limitation as 
well-as on ‘other points that that Court 
had decided against him. The lower Ap- 
pellate Court agreed with the trial Court 
in holding that the suit was barred by 
limitation and accordingly dismissed the 
appeal filed by the plaintiff. The -lower 
Appellate Court did not record any 
findings on the other questions raised 
in. the memorandum of appeal. The 
plaintiff has come up in ‘appeal to this 
Court and it is contended on his behalf 
that the view on the question of limita- 
tion taken. by the Oourts below is 
erroneous. iIn our judgment this conten- 
tion is unanswerable and must prevail. _ 
The Uourts below were of the opinion 
that in..accordance with the terms of the 
mortgage-deed the mortgage money be- 
came “due” within the meaning of Art. 
132, Sch. I, Limitation Act, on the ex- 
piry of six months from the date of the 
execution of the miortgage-deed, viz, on 
June 1,:1919, when admittedly default 
was made. by the mortgagor in the pay- 
as the suit was 
not: filed till more than 12 years after 
that date, the suit was time-barred. This 
view of the Courts below is in conflict 
with the. decision of their Lordships of 
the Privy Council in Lasa Din v. Gulab 
Kunwar (1). In that case it was held 
that, if in the event of the happening of 
a:certain contingency option is given to 
the mortgagee to-enforce his security at 
once without waiting for the full term 
of the. mortgage, the option is exclusive- 
ly..for the. benetit of the mortgagee, and 
if. the mortgagee does not avail himself of 
the: option, the mortgage money does not 
become due till after the expiry of the 
full term of the mortgage. In the case 
before us the term of.the mortgage was a 
period of one year and it was clearly 
stipulated in the mortgage-deed that the 
principal, interest and compound. interest 
will be paid. to the mortgagee on the 
expiry. of one year from the date of the 
mortgage. The covenant in the deed men- 
tioned- above gave an option to the mort- 
gagee:not to wait for the full period 
of one ‘year and to pub the mortgage 
deed into suit after the expiry of six 
months ‘in the event of the failure of the 
mortgagor ‘to pay interest on the expiry of 
‘his, at best, was an option 
1) 7 Luck 442; 188 Ind Cas. 779; A I R 1932P0 
207; 59 LA 376; 9O W N 638; Ind, Rul, (1952) PC 
251; 63M LJ 187; 36 OW -N 1017; 36 L W 246; 36 
Oe 287; (1932) AL J 913; 34 Bom, L R 1600 
(P 0). Sos ao a 
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given to the mortgagee and it was open 
to the mortgagee not to avail himself of this 
option and to wait for the full stipulated 
period of the mortgage. The money 
secured by the mortgage-deed in - suit 
therefore did not become due till Decem- 


‘ber 11, 1919, and the suit was, therefore, 


within limitation. 

We accordingly allow this appeal, 
set aside the decree of the lower Appel- 
late Court and remand the case to that’ 
Court with directions to re-admit the ap- 
peal to its original number and to try 
and dispose of it according to law. The 
plaintiff is entitled to his costs of-this 
appeal. Costs in the Courts below shal) 
abide the result. 

- D. Appeal allowed. 





GALCUTTA HIGH COURT 
Civil Rule No. 607 of 1934 
January 10,1935 
QUBA AND BARTLEY, JJ. 
Rani KANAK PROVA DEBI— 
PETITIONER i 


versus . 

ABDULLA AKUNJI—OpposiTE Party 

Execution—Rent decree—Execution Court, if can 
compel decree-holder to proceed against tenure in 
arrears in first instance. 

The executing Court has no jurisdiction to direct 
that the holder of a rent decree should proceed 
against the tenure in arrears in the first instance. 


Messrs. Bijan K. Mukerji and Pankaj 
K. Mukerji, for the Petitioner. : 

Syed Nausher Ali and Mr. Ramendra 
Mohan Majumdar, for the Opposite Party. 

Order.—The petitioner as a co-sharer 
landlord, in whose favour a decree for her. 
share of rent was passed, applied to have 
that decree executed in the Court of the 
Subordinate Judge of : Khulna. The ap- 
plication -for.-execution was dismissed for 
default on November 23, 1933, as the 
decree-holder did not. „comply with 
the direction of the Court to take 
steps in proceeding “against. the rent 
land” within 7 days of the order passed 
on November 15, 1933, after holding 
that: ` 

“It was bad move on the part 
holder to fall upon other properties 
instance.” 

It may be mentioned in. this connection 
that the decree-holder thought fit to-pro- 
ceed against the property of the judgment- 
debtor other than the tenure in arrears 
for realization of her decree for rent, and 
it was this to which exception was taken 
by the Court. of execution. The applica- 


of the decree- 
in the first 
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tion for execution came to be dismissed 
ultimately, the decree-holder having failed 
to act according- to the prosedure in- 
dicated by the Court of execution. There 
was an appeal against the order passed 
by the Court of execution on November 23, 
1933, to the District Judge of Khulna, 
which was obviously incompetent under the 
law, and the appeal was dismissed. The 
question raised in support of the ap- 
plication to this Court, directed against 
the orders passed by the Court of execu- 
tion on November 15 and 23, 1933, on 
which this rule was issued, were that the 
Court of execution was wrong in holding 
that the decree-holder must proceed against 
_ fhe tenure in arrears in the first instance, 
and further that the Court had no juris- 
diction to direct that the decree-holder 


must proceed against the tenure in arrears. 


in the first instance. The reason given for 
the order recorded by the Subordinate 
- Judge, the Court of execution, on Novem- 
ber 15, 1933, is wholly insupportable and 
the contention urged in support of the 
rule, must be allowed to prevail. The 
Rule is made absolute. The orders com- 
plained of are set aside. We direct that 
the application for execution filed by the 
petitioner in the Court below be considered 
on.ita merits and dealt with in accordance 
with the law. The costs in the rule will 
abide the decision of the Court of execu- 
tion on remand: hearing fee being’ assessed 
at.two gold mohurs. 
N. Rule made absolute, 





ALLAHABAD HIGH COURT 
Execution First Civil Appesl No. 132 of 1933 
October 25, 1934 
Brenner, J. 

JIWA LAL EVIDE—J upement-DesTor 
-~-APPLIOANT 
versus 


-KHARAGJIT SINGH MISRA—Dzcreg- © 


HoLDER—OPPOSITE Party 

Civil Procedure Code (Act V of 1908), ss. 47, L44— 
Dismissal of appeal with costs to respondents—One res- 
pondent alone applying for execution of costs—Obdjection 
that decree was joint, dismissed — Deposit of cost in 
Court—Court ordering the deposit to be paid to defen- 
dant No. 1—Appeal against dismissal of objection 
allowed—Application for refund of amount deposited 
—Held, neither s. 41 nors. 144 applied, and that 
remedy was to appeal against order directing amount 
of -deposit.to be paid to defendant No. 1—Applicability 
and scope of ss. 47 and 144. 

The appellant as plaintiff had brought an election 
suit against defendant No. 1 and defendant No. 2, 
In appeal the: High: Court.dismissed the appeal of the 
plaintiff with costs to the respondents-defendants. 
Defendant No. 1 applied for~ execution of the entire 
decree for costs. Objection was taken by the plain- 
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tiff that the decree for costs was a joint decree -and 
not intended for defendant No. L alone.. The lower 
Gourt dismissed this objection. Subsequently a. 
warrant was issued in execution and the whole costs 
were paid into the lower Oourt and an inguiry was: 
made by the lower Court from defendant :No...2, as: 
to whether anything had been spent in the High 
Gourt as costs of the case and the reply. was that 
nothing had been spent by them. On this assurance 
the lower Court passed an-order that the whole 
amount of costs depositéd should be paid‘to defendant: 
No.1. The plaintiff brought an appeal in the High. 
Court against the order dismissing his objection but 
he did not bring any appeal against the order giving 
the whole amount of costs to defendant No. 1. The 
appeal of the plaintiff was allowed and it was. held 
that defendant No. 1 alone was not entitled to execute 
the decree for costs and that the execution application 
of defendant No, | should be dismissed. Subsequently 
the present application headed: ‘Application under 
@ 144, Civil Procedure Code" had been. made for the 
refund ofthe amount paid by the Court to defendant 
No. 1, Rs. 257-4-0, with interest and: costs : 

Held, that neither s. 144 nor 5, 47 applied to the 
case, and that the remedy of the appellant was to 
appeal against the order by which the Court directed 
the whole amount to be paid to-defendant, No. l: 
No appeal was taken, and by. neglecting to: take, 
an appeal. the appellant lost any right to have that 
order varied: which he might have had. - 

Section 141, Civil Procedure Code, allows restitution’ 
only in the particular case where an Appellate- Court. 
varies or reverses a decree of a lower Oourt.. 

Section 47, Civil Procedure Code, refers to.three 
matters, the execution, discharge or satisfaction of 
the decree. The execution of a decree is the:carry- 
ing out of a decree ; the .discharge -or satisfaction of 
the decree also involves the idea of carrying out tha, 
decree. None of these three words implies restitution 
which is a different idea and implies the restoring of 
something which has been taken in execution and to. 
that extent the rectification or alteration of some: 
proceeding in execution discharge or satisfaction. 
Restitution isin fact the converse of the ideas 
embodied in s.’ 47. Lakshminarayan Hiralal -v 
Laduram Onkar Agarwala (1), distinguished, 


Ex. F. A. from the decision-of the Sub- 
Judge, Mainpuri, dated December 6, 1932. 

Mr. Vishwa Mitra, for the Appellant. 

Mr. M. L. Chaturvedi, for the Respondent. 


Judgment.—This is an execution first’ 
appeal by a judgment-debtor under the: 
following circumstances: 

The appellant -as plaintiff had brought 
an election suit against defendant No, 1, 
Rai Bahadur Kharagjit Singh Misra and 
defendant No. 2, the District Board of’ 
Mainpuri. In appeal this Court dismissed’ 
the appeal of the plaintiff with coste to the 
respondents-defendants. Defendant. No.1 . 
applied for execution of the entire decree. 
for costs of this Court. Objection was: 
taken by the plaintiff that the decree: 
joint decree and. not’ 
intended for defendant No.1 alone. The 
lower - Court dismissed ‘this objection on: 
April 1, 1930. Subsequently a warrant was 
issued in execution and: the whole costs: 
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were paid into the lower Court and an 
inquiry was made by the lower Court 
from the District Board defendant No. 2, 
as to whether anything had been spent 
in the High Court as costs of the case 
and the District Board replied that noth- 
ing had been spent by them. On this 
assurance the lower Court passed an order 
on July 11,1930, that the whole amount 
of costs deposited should be paid to defend- 
ant No. 1. The plaintiff brought an appeal 
in the High Court against the order of 
April 1, 1930, but he did not bring any 
appeal against the order of July 11, 1930. 
The appeal of the plaintiff was allowed on 
August 22,193], and this Court held that 
defendant No. 1 alone was not entitled to 
execute the decree for costs and that the 
execution application of defendant No. 1 
should be dismissed. Subsequently the 
present application had been made for the 
refund of the amount paid by the Court 
to defendant No.1, Rs. 257-4-0, with interest 
and costs. This application is headed 
“Application under s. 144, Civil Pro- 
cedure Code.” f 
. The lower Court has disallowed the 
application on the grounds thats. 144 
does not apply. The first ground of appeal 
to this Court is that s. 144-47, Civil Pro- 
cédure Code, was clearly applicable. Sec- 
tion 144 (1) begins “where and in sofar 
asa decree:is varied or reversed.” Now, 
the decree for costs was granted by this 
Court and it has not been varied or 
reversed. Section 144 allows restitution 
in the particular case wherean Appellate 
Court varies or reverses a decree of a 
lower Court and in that particular case 
only. There has been ono variation or 
reversal by an Appellate Court of a decree 
of a lower Court in the present case. Ac- 
cordingly s. 144, Civil Procedure Code, has 
no application. There may be many cases 
in which a party may consider himself 


entitled to restitution. It does not follow. 


that the Code has provided for all these 
cases, In particular s. 144 provides for only 
one case, that is, the variation or reversal 
ofa decree by an Appellate Court, Now, 
as regards 8. 47, this section states: 

“All questions arising between the parties to 
‘the suit in which the decree was passed, or their 
representatives, and relating to the execution, 
discharge or satisfaction of the decree, shall be 
determined by the Court executing the decree and 
not by aseparate suit.” i 

This sub-section refers to three mat- 
ters, the execution, discharge or satis- 
faction of the decree. The execution of 
a decree is the carrying out of a decree; 
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the discharge or satisfaction of the deeree 
also involves the’ idea of: carrying out the 
decree. None of these three words imply 
restitution which is a different idea and 
implies the restoring of something which 
has been taken in execution, and to that 
extent the rectification or alteration of 
some proceeding in execution, discharge 
or satisfaction. Restitution is in fact the 
converse of the ideas embodied in s. 47. 
For authority for the proposition that res- 
tifution can be made in the present case, 
learned Counsel for appellant has referred 
to Lakshminarayan Hiralal v. Laduram 
Onkar Agarwala (1), a ruling of a learned 
Single Judge In that ruling it was held 
that restitution could be granted by “libe- 
rally” applying s. 144 and s. 47. The 
particular facts of that case were different. 
In that case the lower Court had valued 
certain bales at Rs. 143-2-6 for which 
plaintiff had given credit to defendant. 
That finding was reversed by the Appellate 
Court which valued the bales at over 
Rs. 5,500. Asa _ result of the Appellate 
Court’s order the judgment-debtor was held 
to have paid more in execution than was 
under the decree. Under these circum- 
stances it was held that restitution could 
be granted. The circumstances are dif- 
ferent from the present case. 

In the present case I consider that the 
remedy of the appellant was to appeal 
against the order of July 11, 1930, by which 
the Court directed the whole amount in 
deposit to be paid to defendant No. 1. 
No appeal was taken against that order 
and by neglecting to take an appeal the 
appellant has lost any right to have that 
order varied which he might have had. 
Learned Counsel argues that because this 
Court dismissed the application for execu- 
tion and held that defendant No.1 alone 
should not apply for execution, therefore, 
ipso facto all orders passed in execution 
fell to the ground. Even if that -argu-’ 
ment were correct, it does not follow that 
the remedy of restitution which is confined 
by s. 144, Civil Procedure Code, to the 
particular case of the variation or re- 
versal of a decree can be applied tothe 
present case. For these reasons I consider 
that the order of the lower. Court is 
correct and I dismiss the first appeal in 
execution with costs. As questions of law 
have arisen, I grant permission for a 
Letters Patent Appeal. 

D. ' Appeal dismissed. 


(1) 136 Ind. Cas. 486; A IR 1932 Bom. 96; 33 Bom, 
L E 1557; Ind. Rul. (1932) Bom, 186. : 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 55 of 1932 
December 11, 1934 
Jat Lat AND Skemp, JJ. 
HIRA LAL ann ANOTHER—JUDGMENT- 
DEBTOR AND ANOTAER-— DECREE-HOLDER— 
: APPELLANTS 
Versus 
Taz PUNJABNATIONAL BANK 
—DEOREE-HOLDER— RESPONDENT 
: Hxecution—Limitation—Decree-holder _ obtaining 
personal decree against mortgagor—First execu- 
tion application on March 7, 1916—Objection 
to attachment — Objection allowed — Execution 
stayed—Decree-hoider instituting suit under 
O. XXI, r. 61, Civil Procedure Code (Act V of 
1808)—Suit decreed on January 16, 1922—Hxecution 
application dismissed on December 13, 1918, in de- 


fault—Next application on August 21, 1922, whether 


barred, 

Where as a result ofa suit under O XXI, r. 63, 
Qivil Procedure “ode, proceedings in execution are 
obstructed, an application for execution made after 
the termination of the suit must be deemed to be 
an application to revive the original proceedings 
and nota fresh application for execution and, 
therefore, no question of limitation arises in such 
cases. 

The decree was for sale of mortgaged property. 
After the property had been sold the decree-holder 
obtained a personal decree against the mortgagors 
and proceeded to execute the same by attachment 
and sale of their other property. The first relevant 
application in that behalf was made on March 7, 
1916, but an objection was raised by one K to the 
attachment and sale of the property on the ground 
that he had «lien on it, This objection was sal- 
lowed and the proceedings in execution were stayed, 
because in the meantime the decree-holder had 
instituted a suit under O. XXI, r. 63, Oivil Proce- 
dure Oode, and did not wish to proceed with the 
execution till the question of K's lien had been 
decided. The suit was decreed on January 16, 1922, 
but in the meantime on December 13, 1918, the appli- 
cation of the decree-holder had been dismissed in 
default and the property ` attached released. The 
next application by the decree-holder was made. on 
August 21, 1922, in which the prayer was to revive 
the previous application and to sell the property 
which had already been attached on the ground that 
the suit brought by the decree-holder had been 
decreed : y : 

Held, that the subsequent application of August 
21, 1922, must, inspite ofthe dismissal in default 
of the previous application on December 13, 1918, 
be deemed to be a revival of the previous applica- 
tion and the application of August 2t, 1922, was not 
barred by time. Mulchand v Mohamad (L), referred 
to. 

- L.P. A. against the judgment of Mr. 
Justice Bhide in Civil Appeal No. 1812 of 
1931, decided on July 5, 1932, 
- Messrs. Fakir Chand and J. N. Aggarwal, 
. for the Appellant. i 

Messrs. M. L. Puri and Hargopal, for the 

Respondent, i 


Jai Lal.—This is an appeal under the 
Letters Patent of this Court, against a 
judgment dated July 5, 1932, of Mr. Jus- 
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tice Bhide in Civil Appeal No. 1812 of 
1931. The brief facts are that the Pun- 
jab National Bank, Ltd., had a decree 
against Bihari Lal, Babu Ram and Hira 
Lal. The decree was for sale of mortgaged 
property. After the property had been 
sold, the Bank obtained a personal decree 
against the mortgagors and proceeded to 
execute the same by attachment and sale 
of their other property. The first relevant 
application in that behalf was made on 
March 7, 1916, but an objection was raised 
by Kanshi Ram to the attachment and 
sale of the property on the ground that he 
had.a lien on it. This objection was al- 
lowed and the proceedings in execution 
were stayed, because in the meantime the 
Bank had instituted a suit under O. XXI, 
r.63, Oivil Procedure Code and did 
not wish to proceed with the execu 
tion till the question of ` Kanshi 
Ram's! lien had been decided. The 
suit was decreed on January 16, 1922, but 
in the ,meaptime on December 13, -1918, 
the application of the Bank had been dis- 
missed'in default and the property attach- 
ed released. : 

The next application by the Bank was 
made on August 21, 1922, in which the 
prayer was to revive the previous appli- 
cation and to sell the property which had 
already been attached on the ground that 
the suit brought by the Bank had been 
decreed. This application was entertain- 
ed by the Court and the Bank was directed 
to give certain details about some previ- 
ous records, but as it could not do so, the 
application was dismissed on February-14, 
1923. The next application was made on 
May 3, 1923, to the same effect but pro- 
ceedings were stayed because in the mean- 
time Kanshi Ram had preferred an ap- 
peal to this Court against the decree 
granted to the Bank in their suit under 
O. XXI, r. 63, Civil Procedure Code, 
Finally, an order was passed on January 30, 
1929, by the Executing Court that “as 
neither party is present the proceedings 
may be filed for the present. They can 
be restored when the appeals in the High 
Court are decided.” The appeals in the 
High Court were dismissed and the judg- 
ment of the trial Court affirmed. There- 
upon, on July 15, 1930, the Bank applied 
for the sale of the property which had 
already been. attached. To this applica- 
tion an objection was raised that it was 
barred by time. The ground of objection 
was that the application made on August 21, 
1922, was barred by time and, therefore, 
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all the subsequent: applications-must be 
deemed to be so barred. 


The learned: Judge in Chambers had 


held that-there is:no force in the objection - 
that- the application of August 21; 1922,- 


was-barred by time and:he has cited autho- 


rity in support of this conclusion. Mulehand- 
v; Mohammad (1) a judgment of the learned: 
Ohief: Judge: of: the Chief Court of: the- 
Punjab, fully supports ‘the. conclusion: of- 
Most of the remaining: 
authorities cited-by him are to-the effect 


the learned Judge. 


that where.as.a.result of a:suit. under 
O; XX, r. 63; Civil: Procedure Code,:. pro- 


ceedings in execution are: obstructed, an 


application for execution made after! the 
termination of the suit. must be.deemed 
to-:be an application. to revive the original 
proceedings and not:'a fresh application 
for execution and, therefore, no question 
of limitation’ arises in. such cases. The 
real difficulty in this case is that the-ap- 
plication: of March 7, 1916, was:dismissed on 
December 13, 1918, in default:and the proper- 
ty was-released from attachment..As-I have 
stated- above, under somewhat similar.cir- 
cumstances it has been held in Mulchand v. 
Mohammad (1) that the subsequent applica- 
tions- must, in. spite.of the dismissal. in 
default be: deemed to be .a-revival of: the 
previous application. The learned Counsel 
for the. respondent further: contends that 
in every:case. where an objection to the 
attachment: of the property has been al- 
lowed and then a suit under O. XXI, 
r. 63, Civil Procedure Code; is decreed, 
the proceedings -which had terminated. by 
the: release of: the. property in. pusuance 
of the objection are ipsofacte: revived. and, 
therefore, no question of limitation can 
arise in: such cases. The analogy: in my 
opinion, is: not complete and the question 
is-not free from difficulty, but no’ good 
reason has been given ‘by Counsel: to en- 
. able me‘to differ from the conclusions of 
the learned Judge in Chambers: which are 
supported by previous judicia]. authority, 
no: case to the contrary has been cited.by 
the appellant. - 
-- Under the circumstances, I would affirm 
the judgment of the learned Judge in 
‘Chambers and dismiss the: appeal, but as 
directed. by- him, would: leave the parties to 
bear their own -costs:in this Court also: 

: Skemp, J.—Pagree. - 
“D. < Appeal dismissed! 
(1) 2:Ind.iCas: 76;.45 P R1909; 68 P W R 1909:66 
P LRI909: : 
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BOMBAY HIGH COURT - 
Second Civil Appeal No. 540.of 1932 
February 22, 1935 
MURPaY AND BARLFE, JJ. 

RAOJI BAPUJI PANDARKAR— 
ga APPELLANT 
VETSUS - 
K. L. BAWACHEKAR—ResponDeEnt. 
Provincial Insolvency Act (V of 1920), ss. 4, 53, 55 
{(3),56 (3), proviso—Insolvency Court — Jurisdiction 
to go into question of fictitious or genuine character 
of sale by- insolvent—Transferee from insolvent under 
sham deed of transfer—Whether a mere benamidar: 
—Transfer of Property Act (IV of 1882), s. 53. f 
The Insolvency Oourt has` jurisdiction -to-go-into 

questions involving thé -fictitious or genuine charac- - 
ter of sales and intothe questions whether they 
were intended or not to defeat creditors under a.'53, 
Transfer of Property Act, conferred on them by the 
cr ots. 53; Provincial Insolvency Act. [p. 681, 
col.L 

: Per Barlee, J.—Section 4 gives: a Court- of Insol- 
vency jurisdiction to decide all questions of title, 
but-there is nothing in the Act outside ss. 53 and’ 
54 to empower it to annul a genuine- transfer after: 
title has passed. Itis the- function of the 
to collect and distribute the insolvent’s property ; 
and the proviso to s. 56 (3) expressly forbids: inter= 
ference with property to which the insolvent has no 
present claim. But when an insolvent has executed 
asham deed of transfer, the transferee is amera 
benamidar, who holds; the’ property in trust: The 
title-isin- the insolvent, and thereis' no necessity to 
annul the transfer andthe Court under s. 55 (3) can 
remove the benamidar, Anwar: Khan v. Muhammad 
Ehan (3), Chittammal v. Ponnuswami Naicker (5), 
Radha Krishna Thakur v. Oficial Receiver (7) and 
Biseswar Chaudhuri v. Kanhai Singh (8); relied 


on.. 

_ §. ©. A. from the decision of the Disttiet 
Judge, Sholapur, in Miscellanous Appeals 
Nos. 7,.11 and 19 of 1931; 

- Messrs. G. C. O'Gorman 
Walawalkar, for the Appellant. 

“Messrs. G. N. Thakor and Ramnath 
Shivlal, for the Respondent. 

Murphy, J—These are three second 
appeals, all.made against orders. of. the 
First Class Subordinate -Judge.of Sholapur 
in the insolvency of Hirachand Gangaram 
of Pandharpur, and under's. 4, Provincial 
Insolvency. Act. This- insolvent’ filed his 
petition on June 7, 1926, and was-adjudi- 
cated _-on-June: 25, 1927. A pleader Mr. 
Bawachekar was appointed: Receiver in 
the matter, In that character Mr.. Bawa- 
chekar tried to obtain possession of a 
warehouse and its contents, which had 
belonged to the insolvent, and- also of the 
insolvent’s house. Objection. to the 
Receiver’s. action was taken by Mangle, 
appellant in Appeal No. 686 of 1932. The 
objection was based on an allegation that 
the insolvent had sold him the:warehouse 
on May 26, 1923. . á 

Another objector was Premchand,. the 


and T. N: 


Oonrt: `` 
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insolvent’s son. He. claimeed: to have 
been given in adoption to another family, 
and that the- greater part of the contents 


of the warehouse—including a quantity. 


of' unginned cotton—was his, inthe other 
family. He is not an:appellant, but the 
questions he raised are the subject-matter 
of Appeal No. 631 of 1932 by Anna Bapu 
Gadam. The third objector was R. B. 
Pandarkar, who‘set up a sale to him on 
July 27, 1923, by purchaser, Paraswar, 
from the: insolvent on May’ 26, 1993. 
Pandarkar is appellant in. second appeal 
No. 540 of 1932. These claims were all 
enquired into by the learned: Subordinate 
Judge, and have been rejected, and - his 
orders have been confirmed in appeal by 
the learned District Judge. The findings 
. on the facts of these two Courts are-final. 
They are, put broadly, that the sale-deedg 
in favour of Mangle and Paraswar: were 
fictions, never intended to be realized, and 
entered’ into for no consideration, and 
with. intent to defeat and delay the trans- 
féror’s creditors in the embarrassed cir- 
cumstances- which. ended in the insolvency. 

As to the cotton, the finding is that 
it belonged to the insolvent, who was 


trading in it under the cloak of his son's. 


and other's names. The points of law 
argued’ before us have been several, but 
one of them is common to two of the 
appeals and it will be convenient to take 
this one first, and then to deal with the 
ones on the separate facts-of each of the 
appeals. Under s. 53, Provincial Insolvency 
Act, it is competent to an Insolvency 
Court to annul any transfer made’by the 
insolvent within twc years of the date of 
presentation of the petition, on the ground 
that it is voidable against the Receiver, 
if the transfer is not within the excep- 
tions- set out in the section. The. transfers 
here were in 1923 and the insolvency in 1926, 
more than three years-later, so that s. 53, 
Provincial Insolvency Act, cannot apply. 
Both the lower Courts. have, however, held 
that they had jurisdiction to go into ques- 
tions involving. the fictitious. or genuine 
character of these sales, and into the 
questions whether. they: were intended: or 
not to defeat: creditors under: s. 53, Trans- 
fer of Property Act, conferred on them 
by the terms of s. 4, Provincial Insolvency 
Act; and whether they are right or not 
in:so holding is the first issue we have 
to decide. . 
There is no reported case on the point 
in. Bombay. The law. has, however, been 
settled for other High. Courts by: Full 
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Bench :and Division Bench decisions of- 
the Allahabad, Calcutta, Madras, Lahore: 
and Patna High Courts, and what the 
appellants. have: urged. is, practically, that: 
we. should differ from. the conclusion rea- 
ched in these authorities, mainly on the 
grounds stated in two‘dissenting judgments 
of the Allahabad High Court: one -being 
that’ of Mukherji, J., and the second that- 
of Sen, J., of that Court. The Allahabad 
decisions are; Maharana Kunwar v. E. 
V. David (1). Hari.Chand Rai v. Moti 
Ram (2) and Anwar Khanv. Muhammad 
Khan (8). The Madrasdecisions are Rama- 
swami Chettiar v. Ramdaswami Iyengar 
(4) Chittammal v. Ponnuswami Naiker (5) 
and Official Receiver, West Godavari, Ellore 
v. Sagiraju Subbayya (6), The Calcutta 
ruling is Radhakrishna Thakur v. Oficial 
Receiver (7) the Patna one, Biseswar 
Chaudhari v. Kanhai Singh (8), and the 
Lahore one in an_ unofficial series, Budha: 
Mal v. Official Receiver (9). Section 4; 
Provincial Insolvency Act, was enacted in 
the Provincial Insolvency law . compar- 
atively recently, and is as follows: 

“Subject to the provisions of this Act, the.Court 
shall have full power to decide all questions, whe- 
ther of title or priority, or of any nature what- 
soever and“ whether involving matters of law or of 
fact, which may arise in any case of insolvency: 
coming within the: cognizance of the: Court; or whic 
the Court may deem it expedient or necessaiy to. 
decide for the purpose of doing complete justice 
or making a complete distribution of property in 
any-such case,” g 


The main. argument is that sinceis.. 53: 
of: the same Act makes certain. transfers 
voidable,at the instance of a Receiver and 
liable to be annulled by the Court, the 
words of` exception at the beginning of 
s. 4 have reference to s. 53, and it is 
only cases of transfers within two years 
of the application in insolvency which 
are within the jurisdiction of the Insol+ 

(1) 46 A 16; 77 Ind. Cas. 57; A-I R1924 All, 16; 21 
ALJ 737 : 


(2)48 A 414; 94 Ind, Oas. 429; A I R 1926 All. 470; 
24 AL J 495. f 
(3) 51 A 550; 113 Ind. Oas. 819; A IR 1929 All. 105; 
(1929) A L J 358. ae 
(4) 45 M 434; 65 Ind, Oas. 394; AI R 1922; Mad. 
147; 15.L W 273; (1922) M.W N 110; 42M L.J 185; 31 
ML T 86, 


(5)49_ M'762; 92 Ind. Oar. 573; A I R1926-Mad. 
363; 23 L-W: 94;.(1926) MW. N: 121 & 172; 50M LJ 


(6)64M-L J 396; 146 Ind. Cas. 530; A I R 1933 Mad, 
527; 37 L W 508; 64 M L J 397; (1933) M W N 206; 
6R M278, 3 

(7) 59.0 1135; 139 Ind. Oas 323; A IR 1932 Gal: 
642; 36 O W N 492; Ind, Rul. (1932) Cal. 611; 580 L 
J.446. : 

(8) 11 Pat, 9; 136 Ind. Cas, 299; AI R 1932 Pat, 129; 
Ind. Rul: (1932) Pat 75; 13 PL T 298, 

(9)-A I R:1930, Lah, 122. | 
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vency Court. The argument has been sup- 
plemented by Mr. O’Gorman from the 
sections of the Act relating to appeals, 
his own client being here by these pro- 
visions debarred from coming in first 
appeal to this Court and being limited 
to a second appeal; while had the ques- 
tion decided been raised in an ordinary 
. suit, there would have been possible a 
first appeal to this Court. I think there 
is some inconsistency between s. 4 (which 
does not, however, refer to void and 
voidable transfers in so many words but 
merely confers a very wide jurisdiction) 
and s. 53, the impression it gives me 
being that there was no need to include 
in á. 53 a class which by necessary impli- 
cation is withins. 4. But this argument 
cannot be conclusive. As to the argu- 
ment for the right of appeal, that is a 
right conferred by statute, and it may 
well have been thought that were. the 
parties submitted to the jurisdiction of 
the Insolvency Court-—which need not, 
after all, decide such matters but can 
refer the parties to a regular suit—their 
rights of appeal should be regulated as 
set out in the sections dealing with appeals 
in this Act. Be all this as it may, it is 
clear that the consensus of judicial opinion 
is against the argument put forward by 
the appellants and that the reasons given 
in the many judgments quoted7on the other 
side and very clearly set out in Biseswar 
Chaudhuri v. Kanhai Singh (8) must 
prevail. On the common question in the 
two appeals we must, therefore, decide 
against the appellants. 

The grievances in the appeals separately 
were as under: Mr. Coyajee’s special 
points in Appeal No. 686 of 1932 were (1) 
that there had not been an application 
by the Receiver to initiate the proceedings, 
(2) that. the sale-deed to Mangle had been 
executed by the insolvent and his bro- 
ther, who had just before separated from 
the other members of the family, and 
since the brother has not been adjudicated 
insolvent, his share at least could not 
be touched. Onthe first point he relied 
for authority on the case reported in 
Chittammal v. Ponnuswami Naicker (5), 
where it was held that any title, however 
flimsy, must be respected. by. the Receiver 
before taking possession and be investigat- 
ed by the Court. Here, he has urged, the 
Judge raised an issue under -s. 53, Trans- 
fer of Property Act, six years after the 
sale and found against his client. In 
the Madras case, however, the action 
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taken purported to be under s, 56, 
Insolvency Act. This complaint really 
is of an irregular procedure and Mr. 


Coyajee’s contention is that the proceed- 
ings should be quashed on this ground. 
But in this case the Receiver took . 
possession apparently on the ground that 
there had been no sale at all but only 
the superficial semblance of one, and the 
proceedings were initiated by the vendee 
in the form of a claim, which was re- 
plied to by the Receiver; issues were 
then raised, and were tried out to a 
conclusion. It is true that the learned 
District Judge has referred to s. 53, 
Transfer of Property Act, and that he 
raised issue No. 2 under that Act and section; 
but his third issue was “Is Mangle a 
transferee in good faith and for consi- 
deration”? and finding was “No.” 
The learned District Judge’s discussion 
shows that his conclusion was that there 
was actually no sale intended. In the 
original Court there was a third issue: Is 
it proved that the sale was sham and 
colourable and without any consideration ? 


And the finding was “Yes.” We think 
there is no substance in these con- 
tentions. 

As to the second objection it is a 


fact that the vendors of the warehouse 
purported to be the insolvent and his 
jointly interested brother, but this point 
was never taken in the Courts below 
and has first been raised by the 
appellant, Mangle, here, at the hearing 
not even being mentioned in the memo- 
randum of appeal to this Court. This 
was clearly an objection which should 
have been taken in the trial Court and 
was not taken. An application on the 
point was made by Pandarkar in the 
case of the house (Ex. 16) to the District 
Judge and was decided against him 
in the Judge’s order of April 11, 1932: 
the main grounds of the finding being that 
the plea was belated, and that had it 
been raised in the proper Court, the 
Receiver might have proved that the in- 
solvent was the manager of the family 
and acting as such. Be this as it may, 
we think that appellant cannot now be 
heard on the point. Appeal No. 540 of 
1932 relates to the insolvent’s house 
sold to Paraswar, and then to Pandarkar, 
on May 26, 1923. and July 27, 1923, 
respectively, at the same price in’ each 
case. Here again two brothers sold and 
the argument I have just discussed has 
again .been raised, and must be decid- 
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ed in the same sense; otherwise this 


appeal was mainly on the question of 
jurisdiction which I have ` already 
discussed. 

Appeal No. 631 of 1932.—When the 


warehouse referred to in Appeal No. 686 
of 1932 was sealed by the Receiver, it 
contained some property which he claim- 
ed as belonging to the insolvent, and 
part of this consisted of a quantity of 
unginned cotton. Several grounds of 
claim were made to this cotton. Prem- 
chand, the insolvent’s son, laid claim to 
it ae being his property, in a family to 
which he had been given in adoption. 
The story of his adoption by Jivubai, a 
widow, has been disbelieved by both the 
Courts, and his claim has been reject- 
ed and he has not appealed. The other 
claim was put in by Anna Bapu Gadam 
now appellant. His contention was that 
be rented a portion of the warehouse and 


that the unginned cotton belongs to 
constituents of his, or of a person 
called Mabimkar. These claims have 


held to be untrue, or at least unproved. 
Mr. Jayakar’s argument has been that 
Gadam was at any rate a bailee of the 
.cotton, and can only be made to surren- 
der to the true owner. In the opinion 
of the Courte below Gadam was not 
really a bailee at all, but mere cloak for 
the insolvent, who was trading in cotton 
at the time and to whom the cotton 
in question belonged—and if as found 
he was the real owner, it follows the 
Receiver, in his place, could call upon 
Gadam to deliver it. We think that 
there is no substance in any of these 
separate contentions. We confirm the 
Appellate Court's decrees and dismiss all 
three appeals with costs. 

Barlee, J.—In this case there is a 
concurrent finding of fact that the sales 
under which Mangle and  Pandarkar 
claim were, in the words of the trial 
Judge, sham and colourable and without 
consideration, The findings of the learn- 
ed District Judge, it is true, were that 
they were intended to defeat or delay 
creditors and that neither vendee 
was a transferee in good faith and for 
consideration. But in the body of his 
judgment he has expressed the view that 
the sale deed to Mangle was not in- 
tended to be acted on, and that by the 
insolvent to Pandarkar and the latter's 
to Paraswar were, both sham and 
colourabe. In these circumstances the 
question whether the Insolvency Court 
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had jurisdiction to authorize the Receiver 
to take possession of the immovable 
property covered by the sale-deeds must 
be answered in the affirmative. On 
behalf of the appellants, Mangle and 
Pandarkar, learned Counsel relies on the 
minority judgment of Sen, J., in the 
Allahabad Full Bench case reported as 
Anwar Khan v.. Muhammad Khan (3) 
that an Insolvency Court cannot try a 
question of title relating to transfer which 
has taken place more than two years 
before .the order of adjudication. At 
p. 563 of the Report the learned Judge 
expresses the view that, although a Court 
of Insolvency has ordinarily a jurisdic- 
tion under s. 4 of the Act to decide 
matters affecting a claim between an 
insolvent and his creditors, the opening 
words of the section ‘‘subject to the 
provisions of the Act” have been deli- 
berately introduced to indicate and de- 
fine the extent of the jurisdiction. 

In his opinion, these words, read with 
ss. 53 and 54, restrict the jurisdiction 
of an Insolvency Court to cases which 
fall under ss. 53 and 54, transfer made 
less than two years before the date of 
adjudication. Were we dealing with 
real transfers in this case,. I should be 
inclined to accept this view, as I can 
find no section of the Act which em- 
powers a Court to annul transfers made 
more than two years before adjudication. 
And for this reason I think that the 
issues framed in this case in the Court 
of the District Judge were incorrect. 
Section 4 gives a Court of Insolvency 
jurisdiction to decide all questions of 
title, but there is nothing in the Act 
outside ss.. 53 and 54 to empower it to 
annul a genuine transfer after title has 
passed. It is the function of the Court 
to collect and distribute the insolvent's 
property ; and the proviso to s, 56 (3) 
expressly forbids interference with pro- 


perty to which the insolvent has no 
present claim: Chittammal v. Ponnu- 
swami Naicker. (5). But when an 
insolvent _ has executed a sham deed 
of transfer, the transferee is a mere 
benamidar, who holds the property in 
trust. The title is in the insolvent; 


there is no necessity to annul the 
transfer and the Court under s. 55 (3) 
can remove the benamidar. This is 
the view of the minority in the 
Allahabad Fall Bench case - and 
it has been adopted by the Calcutta 
and Patna. Courts; Radha Krishna 
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Thakur v. Oficial Receiver (Tand 
Biseswar Chaudhri v. Kanhai Sin *t(8). 
For these reasons .I agree wi my 
learned brother that the appeals os. 
540 and: 686 must. fail. I: agree also 
with what he has said on the third 


appeal and have nothing. to. add. 
N.. - Appeals..dismissed. 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal -No. 794 
of 1933 
December 6, 1934 

Jat LAL AND Skemp, JJ. 
RUP LAL & Sons—PLaINTIFFS— 

APPELLANTS 

“ versus 
Tur SECRETARY or STATE ror INDIA. 
in COUNCIL— DEFENDANT—RESPONDENT 

Punjab Tenancy Act (XVI of 1887), s. 77 (3) (1)— 
Ex-tenant who is dispossessed, if continues to be. tenant 
for purposes of s, 77 (3) (1)—Distinction between ex- 
tenant sung for possession and ex-tenant suing for 
compensation for non-possession—Suit. for compen- 
sation by such ex-tenant—Civil Court, if has jurisdic- 
tion to try. . 

A person who has been in possession of land with 
the right to possess it continues to hold:. the land and 
tobe atenant:in spite of. having been wrongfully. 
put out of possession. 

Distinction between an ex-tenant claiming posses- 
sionand an ex-tenant accepting his dispossession: 
may be in accordance with the general. principles 
‘that jurisdiction is determined by the plaint, but` 
any attempt to make any distinction between differ- 
ent classes of ex-tenavts is unsound and the same 
principle must apply to all persons who have been 
tenants, whatever they claim against their. land- 
lor 

Therefore a suit brought by a tenant, who had been 
expelled by a landlord, for compensation, on account 
of dispossession, and for the recovery of over-pay- 
ment of rents and land revenue is cognizable only'by 
7 the Revenue Oourt. 

[Case-law referred to.] 

Mis. F. O. A. from the order.of the Sub- 
ordinate Judge, First Class, Lahore, dated 
May 8, 1933. 
~- Mr. Achhru Ram, for the Appellant. 

Messrs. Ram Lal, Government Advocate 

and Yashpal Gandhi, for the. Respondent. 
_ Skemp, J.—The question ih this appeal 
is whether a certain suit is cognizable by a 
Civil Court or by a Revenue- -Court. 
Messrs. Rup Lal and Sons on March 13; 
1928, entered into an agreement with 
the Secretary of State through the Oon- 
servator of Forests, Western Circle, 
Punjab. The-principal terms of the agree- 
ment were as follows:— 

“The Forest Department handed over 
specified areas for temporary cultivation for 
a period of 5 years to Messrs. Rup Lal and 
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Sons. The lessees, Messrs. Rup Lal and 
Sons agreed to trench and stock with 
shisham certain parts of these areas and 
were to be paid for this work at specified 
rates by the Conservator. The land was to 
be canal irrigated. The lessees undertook 
to pay malikana atthe rate of Rs. 24-0-0 
per acre per annum on the total gross area 
held for cultivation by them each year on 
April 1, besides land revenue at the rate of 
Rs. 2 per acre assessed on the matured crop. 
It was provided that the Secretary of State 
might recover from the lessees any arrears 
or moneys due under the agreement in the 
same manner in which the land revenue 
might be recovered, The lessees were to 
deposit as security for the fulfilment of the 
terms of the agreement Government Pro- 
missory Notes worth Rs. 50,000, to be 
returned on the completion of the agreement, 

“provided that should the Conservator, at any 
time, decide that the lessees are not faithfully carry- 
ing out the terms of this agreement in a proper or 
workmanlike manner, he shall have the power forth- 
with to terminate this agreement, and to confiscate 
the security afore-mentioned and to eject the 
lessees from the Daphar Plantation, and the lessees 
shall have no claims to any compensation on account 
of such action of the Conservator or on account of. 
any crops which may be standing on the land at the 
time of such ejectment.” a 

On August 31, 1932, the plaintiffs firm 
lodged a suit and after setting forth the 
principal terms of the agreement and _ re- 
citing that the original security was reduc- 
ed to Rs. 25,000, they said that from 1928" 
to 1930 the contract was carried: out- 
smoothly, that in 1930-31 malikana was 
suspended to the extent of one-half under 
Government orders, that on June 1, 1931, 
the- plaintiffs were informed that Govern- 
ment had decided that a quarter of the 
malikana for 1930-31 out of the portion 
already under suspension was remitted and’ 
that for the future malikana would be 
reduced to Rs. 20-8-0 per gross-acre. There- 
upon the Forest Department revived its 
demand for the payment of the suspended. 
malikana. 

Paragraph 8 of the plaint runs as fol- 
lows:— : 

“That'about this time it transpired ‘that the 
defendant had been realising. land revenue from the 
plaintiffs whereas none was assessed on the land 
allotted to the plaintiffs inasmuch as on the’ basis of 
the previous agreement of 1923 (which the defendant. 
had entered into for the same- purpose as the agree- 
ment now in dispute) the defendant had been realis- 
ing land revenue under a mistake of fact, there 
became due to the plaintiffs a large sum of money 
amounting to approximately Rs. 30,060 in respect of’ 
the previous agreement and ' Rs, 16,000 in respect of' 
the present:agreement and a dispute: arose between 
parties respecting such cross demands.” 7 


Paragraph 10 of the plaint set forth that 


` -ina Revenue Court. 
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the Forest Department on July 31, 1931, 
asked the Deputy Commissioner, Gujrat, 
to recover Rs, 38,100-13-9 for and on 
behalf of the Forest Department and 
Rs. 18,955-8-0 “for and on behalf of the 
Canal Department as arrears of revenue 
and recoverable as such. This was entirely 
contrary to law and against the express 
terms of the agreement for specified reasons. 

On January 6, 1932, the Deputy Con- 
servator of Forests, Lahore, terminated the 
agreement,..confiscated the balance of the 
security deposit, viz., Rs. 25,000, and had 
the plaintiffs ejected. This was illegal, 
unjustified and contrary to the agreement 
for specified reasons. 

The plaintiffs set forth that they were 
entitled to compensation for ‘breach of 
contract and for the illegal acts as follows:— 





Rs. 

‘(a) for illegal and ‘unjustified termina- 

tion of lease ... 25,000 . 
.(b) for refund of land revenue illegally 

recovered from the plaintifis inasmuch as 

the contract of lease is void to the extent 

that it makes the plaintiffs liable for land 

revenue under both contracts --- 46,000 
(c) refund of security money forfeited ... 25,000 
(d) refund of acreage «- 2,000 
(e) value of movable property includin 

standing crop illegally taken possession by ; 

the Collector _ «80,000 
(f) loss of monies advanced to tenants... 60,000 

Total .-- 1,98;000 


They admitted, however, that the defend- 
ants were entitled toa set off of Rs. 33,605, 
but that left still due-to the plaintiffs 
Rs. 1,64,385... The plaintiffs, however, sued 
for Rs. 70,000, only in the present case. 
They'also sought an: injunction‘to restrain 
the Conservator, Forest Department, and 
the Deputy Commissioner of Gujrat from 
realising further sums. ~ 

This suit was lodged in the Court of the 
Subordinate Judge, First Class, Lahore. 
The defendants through Mr. Abdul Rashid 
took a preliminary objection that the Civil 
Court had no power to take cognizance of 
the plaintiffs claim because it was one 
between.a landlord and a tenant arising 
out of the terms of the lease or conditions 
on which the tenancy was held under .s. 77 
(3) (1). of the Punjab Tenancy Act and was 
also for recovery of overpayments of.rent 
and land revenue and thus barred bys, 77 
(3) Gy of the Punjab Tenancy Act and 
s. 158, of the Land Revenue Act. The 
learned Subordinate Judge accepted : this 
plea and returned. the plaint for presentation 
The plaintiff firm has 
appealed through Mr. Achhru. Ram-.while 
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the respondents -were represented ‘by the 
Government Advocate. 

Now, let us construe s. 77 of the Tenancy 
Act, which provides that certain -suits 
“shall be instituted in.and heard and deter- 
mined -by Revenue Courts,” and no other 
Court shall take “cognizance of ‘any dis- 
pute or matter with respect to which any 
such suit..might be instituted.” Sub-ss, (9) 
and (i) were: discussed before us. 

Mr. Achhru Ram took the-point ‘that ‘the 
section did-not:apply because the land let 
was‘notland ‘as defined in the Tenancy Act. 
Land, as defined*in's.4 (1) of the Punjab 
Tenancy Act, meane land which is occupied 
or has been let for agricultural purposes 
or ‘for purposes sub-servient to agriculture. 
The argument is that the trenching or 
planting of shisham, which is the main 
Object of the agreement, is not agriculture 
but forestry. ‘Assuming that this is 80, 
nevertheless the whole area was leased to 
the plaintifi firm for temporary cultivation 
and, therefore, this argument falls to the 
ground. 

The next point taken is that the suit can- 
not be under s. 77, (3) (1) of the Punjab 
Tenancy Act, which runs: ‘Any other suit 
between landlord and tenant arising out 
of the lease or conditions on’ which a 
tenancy is held,’ because the tenancy had 
terminated before the date of the suit; the 
plaintiffs ‘having been ejected 7 months 
before they lodged their suit. ` 

In Joti-v. Maya (1), a suit by a person 
out of possession cluiming the possession of 
land' from the proprietor on the ground that 
‘he had’a right of succession as a tenant it 
was held. that the test under the Tenancy 
Act’ whether a person has or has not become 
a tenant’is whether such person having the 
right to enter upon and possess particular 
land‘has ‘or has not entered into Possession, 
in pursuance of that right. If such person 
has entered*he isa tenant. The particular 
suit was held cognizable only by a ‘Civil 
Oourt on the ground that plaintiff had never 
entered into possession. 

In Akbar Hussainv. Karam Dad (2), 
it was held that a suit brought by a 
tenant, who had been expelled’ by a land- f 
lord, ‘for compensation. morethan a year 


after dispossession was cognizable only` by 


the Revenue Courts, the suit falling under 
s. 77 (3) (g) of the Punjab Tenancy Act, 
LeRossignol, J. said: 

“ Section 77 (3) (g) and (1) appear to me to cover 
all conceivable causes of litigation between a landlord 
and his tenant. -qua tenant. My-conclusion is that 

(1) 44 PR 1891. if 

(2) 90 PR 1918; 48 Ind, Oas..8, 
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an ex-tenant in that capacity can look for no relief 


outside the Revenue Courts and that the Oivil Courts . 


can hear his plaint only if he sets forth a claim to 
relief in a capacity other than that of a tenant.” 

In Cheta v. Baija (3), Addison, J., approv- 
ed of this view of LeRossignol, J. (p. 57*). 
Bioadway, J. approved of Joti v. Maya 
(1), and added that: f . 

i a person who has been in possession of land with 
the right to possess it continues to hold the land and 
to be a tenant in spite of having been wrongfully put 
out of possession (p. 46). Boo 

Fforde, J. concurred (p. 52). Addison, J. 
approved of the view of LeRossignol, J. 
already cited from Akbar Hussain v. Karam 
Dad (2), (p. 57). 

ad Oe a brought by the plaintif who 
had been dispossessed from his tenancy 
after a notice under s. 43 of the Tenancy 
Act and had been unsuccessful under s. 45, 
to contest his liability to eject him. The 
plaintiff sought possession of the land from 
which he had been ejected. - 

It has been suggested that these tw 
latter suits were suits by persons claiming 
a right of possession whereas the present 
plaintiff accepts his dispossession, does 
not wish to return to the land and sues for 
compensation by way of damages. It is 
further suggested that this distinction bet- 
ween:an ex-tenant claiming possession and 
‘an ex-tenant accepting his dispossession 
may be in accordance with the general 
principles that jurisdiction is determined 
by the plaint, but after consideration, I am 
of opinion that any attempt to make any 
distinction between different classes of 
ex-tenants is unsound and that the same 
principle must apply to all persons who 
have been tenants, whatever they claim 
against their landlord. Akbar Husain v 
Karam Dad (2) and Cheta v. Baija (3), 
supported this view. i i 

Thus the plaintiff firm is a tenant, and 
once this is held, I see no escape. from the 
conclusion that the suit is triable by a 
Revenue Court. This was admitted by 
Mr. Achhru Ram in reference to item (a) 
and he suggested withdrawing that item 
in order to bring the suit within the juris- 
diction of the Civil Oourt, Butto my mind 
the whole suit arises out of the terms of 
the lease or conditions on which the tenancy 

_is held, Mr. Achhru Ram contended that 
items (b) and (e) were damages consequent- 
jal on breach of the lease. It may be so, 
but it does not take the items out of the 
section, — As 
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I would, therefore, dismiss this appeal 
with costs. 

Jai Lal, J.—I agree. 

D. Appeal dismissed. 


LAHORE HIGH COURT 
Full Bench 
Second Civil Appeal No. 1961 of 1930 
: February 15, 1935 
ADDISON, DALIP SINGH AND 
DIN Monawaap, JJ. 
BEHARI LAL AND OTHERS 
— PLAINTIFFS - APPELLANTS 


Versus 
NARAIN DAS AND ANOTHER — 
DEFENDANTS— RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Arts. 142, 
144—Suit for possession alleging possession and 
subsequent dispossession—Suit, if governed by Art. 
142 or 144—Dispossession may be actual or con- 
structive. 

Where in a suit for possession the plaintiffs 
allege title in themselves and subsequent dis- 
possession by the defendants, the suit is governed 
by Art 142, Limitation Act. It cannot be said 
that in all cases Art. 144 is to govern the 
case once the plaintiff has proved a title to 
the property. Dispossession may be either actual 
in the sense of an existing actual possession 
being forcibly terminated by actual dispossession, 
or it may be a legal constructive possession 
being terminated by a legal dispossession. Daulu 
Mal v. Rawal Bakhsh (1), overruled, Jat Chand 
v. Girwar Singh (2), dissented from. 


S. ©. A. from an order of the Senior 
Subordinate Judge, Gujrat, dated August 
13, 1930, confirming that of the Sub- 
Judge, Third Class, Gujrat, dated May 26, 
1930 

Messrs. J. L. Kapur and J. N. Aggar- 
wal, for the Appellants. 

Messrs. Gobind Ram Khanna 
Yashpal Gandhi, for the Respondents. 


Dalip Singh, J.—In this case the 
plaintiffs, brought a suit for possession 
against the defendants alleging that 
they (the plaintiffs) were the owners of 
the house in dispute and had given the 
same on lease to Nabi Bakhsh defendant 
No. 2in the year 1927, that subsequently 
Nabi Bakhsh had given a sub-lease to 
the defendant No. 1, that thereafter they 
had sued Nabi Bakhsh and the defend- 
ant No. 1 for rent andthe defendant No. 
l had denied their title and denied that 
he was a tenant under Nabi Bakhsh. 
The Oourt, had therefore, given them a 
decree for rent against Nabi Bakhsh but 
dismissed the suit against the defendants. _ 
They, therefore, brought the present suit 
for recovery of possession. The trial 


and 
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Court, dismissed the suit, holding that 
the plaintiffs had the title in the house but 
had failed to prove possession within 12 
years of the suit, that they had failed to 
prove that they had ever given posses- 
sion to Nabi Bakhsh whose lease the 
Court thought was fictitious and that the 
plaintiffs had failed to prove that the 
defendant No. 1 wasa lessee under Nabi 
Bakhsh. Nabi Bakhsh was also a defend- 
ant inthe present suit but he admitted 
plaintiffs’ title and his pleadings general- 
ly. The trial Court applied Art. 142 of 
the Limitation Actto the case and dis- 
missed the plaintiffs’ suit as barred by 
limitation, holding that it was unnecessary 
to go into the question whether the de- 
fendant No.1 had proved adverse posses- 
sion. The Appellate Court came to the 
same findings of fact and applying Art. 
142 dismissed the appeal, In second ap- 
peal a Single Bench referred the case to a 
Division Bench onthe ground of conflict 
of rulings whether Art. 142 or Art. 144 
of the Limitation Act applied. The 
Division Bench referred the case toa Full 
Bench onthe ground thatthere was a 
Division Bench ruling Daulu Mal v. Rawal 
Bakhsh (1) a Letters Patent judgment 
which on the facts was indistinguishable 
from the present case and which relied on 
a Division Bench ruling of the Allahabad 
High Court Jai Chand v. Girwar Singh (2). 
The question referredto the Full Bench 
was whether in the circumstances - of this 
case and the findings arrived at Art. 142 
or Art. 144 of the Limitation Act ap- 
plied. 

On the pleadings of the plaintiffs it ap- 
pears to me to be perfectly clear that 
the plaintiffs pleaded possession and dis- 
possession. It is not necessary for the 
purpose of deciding this question that the 
plaintifis should have alleged this in so 
many words. What is necessary is whe- 
ther on the allegations of fact made by 
them it iseither alleged or follows as a 
necessary inference that they alleged pos- 
session and dispossession. Now, the plain- 
tiffs alleged title in themselves and al- 
leged that they had put Nabi Bakhsh 
into possession as their tenant in 1927. 
They, therefore, alleged that prior to 
1927 they were themselves in possession 
or that, at any rate, they were in con- 
structive possession through their tenant 
Nabi Bakhsh in 1927. They then alleged 
a sub-lease tothe contesting defendant by 
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Nabi Bakhsh and further alleged that in 
a suit brought by them this defendant 
had denied their title and denied the 
titleof Nabi Bakhsh. It is clear from this 
that as there was no fixed period of the 
lease alleged or proved, the plaintiffs 
alleged their dispossession by the qe- 
fendant No. 1, at any rate, from the date 
when it came to their knowledge that the 
defandant No.1 denied the title of Nabi 
Bakhsh and of the plaintiffs. The fact that 
they sued for possession itself shows that 
they knew that they had been disposses- 
sed of the property in question. This 
being so it appears to me perfectly clear 
that Art. 142 of the Limitation 
Act would govern the case. 

l am, however, unable on the facts to 
distinguish the case from the Letters 
Patent judgment reported as Daulu Mal 
v. Rawal Bakhsh (1). From this way of 
looking at the matter it would appear 
clear that in that case to the plaintiff had 
alleged possession and dispossession, but 


this aspect of the matter does not ap- 
pear to have been considered by the 
learned Judges who decided that case 


With the greatest deference to the learned 
Judges who gave that decision I ventire 
to -disagree from the decision if it: lays., 
down that in all cases’ Art. 144 
is' to govern the ‘case once the plaintiff 
has proved a title to the property. 
Jai Chand Girwar Singh (2) has been 
dissented from in a Full Bench ruling 
of that Court reported as Jaimal v. Ram 
Ratan (3) and need nolonger detain us. 
With great deference again to the learned 
Judges deciding that case I disagree 
from the statement of law laid down by 
them. Ganpat Rai v. Har Dial (4)is a 
Single Bench judgment of this Oourt. It 
purports to be based on the Privy 
Council ruling reported in Secretary of State 
v.Cheli Kani Rama (5). tn Secretary of 
State v. Cheli Kani lama (5), however, 
the case was that the plaintiff who was in 
possession, alleged that he had acquired 
a title tothe property by prescription 
and asked for a declaration of title on 
that ground. The actual title was 

(2) -41 A 669; 52 Ind. Cas. 366; A I R, 1919 Al 
403; 17 A LJ 814. 

(3) ‘52 Ind. Oas. i; AIR 1934 All, 993; (1934) 
AL J 973: 

(4) 146 Ind. Oas, 725; A IR 1933 Lah, 722; 6 R 
L 270; 34 P L R 1007, 

(5) 39M 617; 35 Ind. Oas. 902; ATRI96PO 
21; 43 I A 1923,31 ML J 324; 200W N 1311; 
(1916) 2M WN 224;l4 ALJ 1114; 20 MLT 
435; 4L W 486; 18 Bom. L R 1007; 25 O LJ 69 
(P 0.) 
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originally vested in the Orown. It seems 
to be obvious then that it was for the 
plaintiffs to prove that’ they had acquired 
a title by adverse possession. In any 
event that was not a suit “in which the 
plaintiff alleged possession and dispos- 
Bession ’ and, therefore, could . not come 
within ‘Art. 142, No doubt: there are words 
in that judgment which, if read apart 
‘from the Gontext, might lead to the sup- 
position that their Lordships of the Privy 
Council intended to lay down that in all 
cases where one party had proved his ‘title, 
it was forthe other party then to prove 
“adverse possession, but I do not think 
` that their Lordships of the Privy Council 
intended to lay down any such general 
proposition or to limit Art. 142 of the Limi- 
tation Act to suits based ` on what is 
called a possessory title alone. Had they 
‘intended'to do so some reference, at any 
rate, would have been made -to the 
numerous decisions of all the High Courts 
in India and ofthe Privy Council ‘itself 
holding the contrary. 

‘I, therefore, do not think, with great res- 
pect to the learned J udge, who decided 
Ganpat Rai v, Har Dial (4) that that de- 
cision correctly represents ‘the law as 
laid down in Secretary of State v, Cheli 
Kani Rama '(5) and Govinda Ramanuja 
v. Esoof Sahib (6) is‘a ruling of the Madras 
High Court (Division Bench) but it seems 
to me there that dispossession has been 
. interpreted far too narrowly without any 
justification.” Dispossession may” be either 
- actual in the. sense of anexisting actual 
l possession being forcibly terminated by 
actual dispossession, or it may be a legal 
constructive possession being terminated 
by a legal dispossession. ` With _ great 
deference again to the learned Judges 
who -decided that case, I am unable to 
accept their view of ‘the law, I would 
therefore, -return the case`to the Division 
Bench with this answer to ‘the reference 
that Art. 142 of the Limitation -Act applies 
to this case. 

Addison, J.—I agree. 

Din Mohammad; J.—I agree. 


eference answered. 


. N. R 
-(6) 87 Ind Cas. 386;' A IR 1925 Mad. 83i- 21 L 
W 398, 
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CALCUTTA HIGH COURT 
Qivil Appeal No. 868 of 1932 
December 7; 1934 
Gona AND BARTLEY, Jd. 
ABDUL LATIF LASKAR -anp- anoTHER— 
see LEAST 


AKLU MIA LASKA RG bya 
— RESPONDENT ` 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 63,.58—Order refusing to investigate claim— 
When- ’ conclusive—Fatlure to institute suit within one 
year--Claimant, if canassert title against auction 
purchaser. 

An order refusing to investigate a claim is one 
under O, XXI, r. 63, Oivil Procedure Oode, and is 
conclusive, if not set aside by a ‘suit within the 
period of time prescribed ,by Art. 11, Limitation 
‘Act. Where there is an order tantamount to a 
refusal of -a-claim made by a party under O. XXI, 
r. 58, Oivil Procedure Oode, if that party fails to 
bring a suit as contemplated by O. XXI, r. 63, he 
is precluded from asserting his title against the 
auction-purchaser, whether ‘plaintiff or defendant, 
Nogendra Lal v. Fani Bhusan (4) and Jugal Kishor 
v. Ambica Debi (5), followed, Venkataraitnam v. 
Rangamayakamma (1), Gobardhun Das v. Makundi 
Lal (2) and Trimbak Tumudu Shet v. Ziparu 
Chaturdas (5), relied on. 

C. A. from appellate decree of the 
District Judge, ‘Oachar, dated December 
14, 1981. - 

Mr. Satyendra Kisor Ghose, for the Ap- 
pellants. : 

Mr. Priya Nath ‘Dutt, for the Happen 
dent. . 

Guha, J.The plaintiff inthe suit out 
of which this appeal has arisen, as the 
purchaser at a sale held in execution of 
a decree, prayed for declaration of his 
title to- "the property in suit, and for 
possession of the same. The ' plaintifi’s 
claim was resisted by defendants Nos. 1, 
2, 3, 4and 9. It appears that defendants 
Nos, 1 and 2 objected to the attachment 
of the-property in execution’ and claimed 
the property as their own; the claim thus 
made under O,:XXI, r. 58, Civil Procedure 
Code and-the objection to attachment of 
property were~not investigated ‘for the 
reason that the Court before which they 
‘were made considered that they had’ been 
unnecessarily delayed. The order recorded 
‘by the Court was to the effect: 

“The claims have been filed.: The land was 

of drum and 
sale proclamation was, also issued. It appears 
to me that the claims have been unnecessarily 
delayed. No order for investigation of the claims 
will accordingly be raised". 

The case of defendants Nos. 1 and 2, | 
the appellants in this Court, was- ‘similar 
to their claim in the execution proceed- 
ings .to;which reference: has. been - made 
above; they denied the title of the plaintiff 
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as purchaser at execution sale and asserted 
their own title to the property in litigation. 
The Court of first instance gave its decision 
partially in favour of the plaintiff; the title 
of the plaintiff was declared to the pro- 
perty in suit, with the exception of the 
items covered by Exs. A and A (4), to 
which defendants Nos. | and 9 had asserted 
their title. On appeal, the learned Dis- 
trict Judge affirmed the decision of the 
trial Court; but the Courts below have 
differed on a question of law. That ques- 
tion was decided in favour of defendants. 
Nos. 1 and 2, appellants in this Court, by 
the Court of first instance, and against 
them by the Court of Appeal below. The 
question arose for decision on the order of 
* the Court of Execution refusing to investigate 
the claim and objections preferred by 
defendants Nos. 1 and 2, passed on Novem- 
ber 3, 1924, to which reference has been 
madé already. ‘Ihe Court of first instance 
was not prepared to take the aforesaid 
order as one rejecting a claim under 
O. XXI, r. 58, Civil Procedure Code. In 
its opinion the order passe i on the petition 
of objection to altachment filed by the 
defendant could not ‘‘silence them,” and 
could not stand intheir way in the matter 
of bona fides of the purchases by virtue 
of which they asserted their title and 
wanted to defeat the title of the plaintiff 
as a purchaser at an execution sale. It 
may be mentioned here that although the 
defendants on evidence so far as the 
merits of their claim were concerned, the 
Judge inthe Court of Appeal below came 
to the conclusion on evidence, that he 
would ordinarily have been inclined to 
hold that the appellants have succeeded in 
establishing their case in respect of trans- 
fers covered by Exs. A (1) and- A (2). 
According to the Court of Appeal, however, 
the appellants were not entitled to rely 
for their defence on the same considerations 
which were put foward by them, with 
reference to their claim which were not 
investigated, for reason stated in the order 
of the execution Court passed on November 
8, 1924. 

In support of the appeal to this Oourt 
it- was argued that the order of November 
3, 1924, was not anorder rejecting the 
claims preferred by the defendants under 


O. XXI, r. 58, Civil Procedure Code, and - 


the said order could not, therefore, attract 
the operation of Art. 11, Limitation 
Act. It was urged that the order refusing 
to investigate the claims could not be 
treated as an order against a party ona 
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claim preferred, within the meaning of 
Art. 11, Limitation Act, and was not 
also order against a party as contemplated 
by O. XXI, r. 63, Civil Procedure Code. 
The contentions thus advanced are covered 
by the authority of decisions of the different 
Of these, 
special mention may .be made of the 
decision in Venkataratnam v. Ranganaya- 
kamma (1), Gobardhan Das v. Makundi 
Lal (2), Trimbak Tumudu Shet v. Ziparu 
Chaturdas (3) and Nogendra Lal v, Fanmi 
Bhusan (4). In the decision ofa Full Bench 
of the Madras High Court in Venkataratnam, 
v. Ranganayakamma (1) referred to above, - 
the questions arising for consideration in 
the case before us were exhaustively re- 
viewed, and it held that an order refusing 
to investigate-a claim isone under O. XXI, 


r. 63, Civil Procedure Oode, and was con-. 


clusive, if not set aside by a suit within 
the period of time prescribed by Art. 11, 
Limitation Act. So far as this Court is 
concerned, it was definitely laid down in 
Nogendra Lal v. Fani Bhusan, (4) men- 
tioned above, in consonance with the obser- 
vations of Mookerji, J., in Jugal Kishor v. 
Ambica Debi 15 Ind. Cas. 683 (5), that 
there was a weighty authority in support 
of the view that where an application had 
been dismissed with or without investigation, 
a regular suit, if instituted, must be come 
menced within one year from the date of 
such order. On a careful consideration of 
the question raised before us, we see no 
reason to differ from the decisions to which 
reference has been made, and we give 
effect to the same. 

It was incumbent on defendants- Nos. 1 
and 2, appellants in this Court, to institute 
a suit as contemplated by O. XXI, r, 63, 
Civil Procedure’ Code and Art 11, Limi- 
tation Act. This was not done; and it was 
not open to the appellants now to defeat 
the claim of the plaintiffin the suit giving 
rise to this appeal, by agitating matters 
which should have been urged by them 
in a suit as provided by the provisions 
of the statute to which reference has been 
made above. It has also to be stated in 
this connection that there can be no ques- 
tion that where there is an order tantamount 


(1) 41 M 985; 48 Ind, Cas 270; A I R'1919 Mad. 
738: 24M L T 197; (1918) M W N 599; 8 L W 292; 


5ML J 33 . 
R 74 Ind. Oas, 1024; A I R1923 All 
2 


5. 
(2) 45 A 438; 
435: 21 A L J 342. 
(3) 57 B 2ì3; 44 Ind. Cas. 993; AI R 1933 Bom. 
190; 35 Bom. L R 147; 6 RB 31. 
(4) 45 O 785; 44 Ind. Cas, 265; A IR 1919 Oal, 835; 
23 6 W N.375 
(5) 15 Ind. Oas, 683, 
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to a refusdl of a claim made by a party 
. under O. XXI, r. 58, Civil Procedure Code, 

if that party fails to bring a suit as 
contemplated by O. XXI, r. 63, he is 
precluded from asserting his title against 
the auction-purchaser, whether plaintiff or 
defendant; and the parties in the position 
of defendants No. 1 and 2 inthe suit out 
‘of which this appeal has arisen, could not 
be allowed to raise again their claim to 
the property, even though they might come 
to occupy the position of the defendants 
in a suit -for possession by the auction- 
‘purchasers. In the above view of the case 
~ regard being had to the trend of decisions 
by the High Courts in this country, from 
‘which we do not see any reason to differ, 
the decisions given by the Court of Appeal 
below, on the question of law arising for 
‘consideration in this case, must be affirmed. 
In the result, the appeal is dismissed. 
There is no order as to costs in this 
appeal, 


Bartley, J.—I agree. Si 


N. ; Appeal dismissed, 
i thas 


—-. 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 43 of 1933 
» January 22, 1935 
SULAIMAN, O, J. AND Benner, J. 
BHAJJAN KEWAT—Dzrenpsant— 
APPELLANT 
VETSUS 
RAGHU AND OTHERS—PLAINTIEF3s— 
RESPONDENTS 
Agra Tenancy Act (III of 1926), ss. 3 (2), (8), (15), 
230, 121— Land occupied by grove, whether holding— 
Suit for declaration of title maintainable in Revenue 
Court—Swit for injunction in Civil Court, restraining 
rival tenant from asserting his right and interfering 
with plaintiff's possèssion—Held, suit was not cogniz- 
able by Civil Court. 
Under s. 3, sub-ss. (2), (8) and (15), Agra Tenancy 
Act, land occupied by a grove is a holding within 
the meaning of the Act and the grove-holder isa 
tenant 
In order to determine whether a suit is cognizable 
by the Oivil Court, the allegations in the plaint have 
“to be examined, 
. Where the plaintiff could have properly brought a 
suit for declaration of their title in the Revenue Gourt 

- but they brought it in Civil Court for an injunction 
restraining arival tenantfrom asserting his right or 

‘interfering with plaintiff's possession and the defen- 
dant was claiming titleto the grove only as a grove- 
holder : | -, 

` Held, that the suit was not cognizable by the Civil 
Court j 3 


L. P. A, against an order of Collister, J. 


Gated October 5 1933. see 
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isti ó 
Mr. Mukhtar Ahmad, for the Appellant. 
Mr. Shiva Prasad Sinha, for the Respon- 

dents. : 
éudgment.—This is a defendant's 

appeal arising out of a suit for an in- 
junction restraining the defendants from in- 
terfering with the plaintiffs’ possession 
over certain groves. In the plaint it was 
stated that the property in dispute con- 
sists of three groves with trees in a 
village, which belong to the plaintiffs; 
that the defendants’ ancestors were allow- 
edto plant three trees with the permision 
of the plaintiffs’ ancestors, and on the strength 
of their claim to these trees, the defendants 
got their names entered in respect of the 
three groves as grove-holdeys ; it was further | 
alleged that there was a dispute between 
the parties a year before the suit und 
the defendants were ready to claim 
possession over the groves and assert 
their own right, and that the plaintiffs 
made an attempt in the Revenue Court 
for the rectification of the papers but 
that they ultimately withdrew the ap- 
plication and brought the present suit. 
The defendants put forward the case 
that they themselves were the grove- 
holders. Both the Courts below decreed 
the plaintiffs’ claim for an injunction on 
the merits, holding that the groves belong 
to the plaintiffs. On appeal that decree 
has been affirmed by a learned Judge of 
this Court. In the Courts below no plea 
as to want of jurisdiction in the Civil 

Court was taken, but such a plea was 

rdised before the learned Judges of this 

Court, and has been disallowed. The case 

is undoubtedly governed by the new 

Agra Tenancy Act, of 1926. Under s. 3, 

sub-ss, (2), (8) and (15) land occupied 

by a grove is a holding within the 
meaning of this Act and the grove-holder 
is atenant. 

Section 230 of the Act confers exclusive 
jurisdiction on Revenue Courts in respect 
of all suits of the nature specified in Sch; 
IV, and bars the jurisdiction of the Civil 
Court. The Explanation makes it further 
clear that~if adequate relief might be 
granted by the Revenue Court, then it is 
immaterial whether the relief actually 
asked from the Civil Courts is or is not 
identical with that which the Revenue 
Court could have granted. We -have 
therefore to see whether the present plain- 
tiffs by framing a suit properly could 
have obtained an adequate relief from 
the Revenue Court. 

_ The Civil Court cannot grant a decree 
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for injunction without first determining 
the, plaintiffs’ title and substantially 
giving the plaintiffs a declaration that 
they are the grove-holders and that the 
defendants are not. A suit for a declara- 
tion of right as a tenant during the 
continuance of a tenancy lies in the Re- 
venue Court under s. 121 of the Act. 


Under sub s, (2) of that section not only the ` 


land-holder but any other person claim- 
ing to hold through the land-holder can 
be joined a party. It -is, therefore, obvious 
that the present plaintifs could have 
brought a suit for a declaration of title 
in the Revenue Court against the land- 
holder, impleading the present defendants. 
No doubt the -relief which they could 
have got would not have been identical 
with the relief for injunction which they 
are claiming in the Civil Court, but, in 
our opinion, adequate relief could have 
been obtained when a declaration of 
right was secured from the Revenue 
Court. Ifa suit for injunction restrain- 
ing a rival tenant from asserting his 
right or interfering with the co-tenants’ 
possession were cognizable by the Civil 
Court, the result would be that almost 
all suits for declaration of title by a co- 
tenant would lie in the Civil Court, if 
instead of claiming a relief for declara- 
tion, the plaintiff chooses to claim a relief 
for injunction. or 

No doubt in order to determine whether 
the suit is cognizable by the Oivil Court, 
we have to examine the allegations in 
the plaint, but those allegations them- 
selves disclose the fact that the defendants 
are not claiming title to this grove in 
any capacity other than that of grove- 
holders. There is no suggestion that they 
claim to be the proprietors or mortgagees 
of the groves. On the other hand, their 
names are admittedly recorded in the 
revenue papers as grove-holders and it 
is on the strength of such entry that 
they are resisting the plaintiffs’ claim. 
They are, in our opinion, persons claim- 
ing through the land-holder within the 
meaning of s. 121 of the Act. It has 
been held by this Court that on a proper 
interpretation of e. 268 of the Act, the pro- 
visions of that section do not apply to 
a case where an appeal would not 
have lain to the District Judge, if the 
suit had been filed in the Revenue Court. 

We, therefore, allow this appeal and sett- 
ing aside” the decrees -passed in the 
case, order that the plaint be returned 
. 4o the plaintiffs for- presentation to the 
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proper Court. As the point was not rais- 
ed in the Court below, the parties would bear 
their own costs in both the Oourts below, 
and the defendants will have their costs 
of both the hearings in the Oourt and the 
plaintiffs will bear their own costs. 

D. Appeal allowed. 


LAHORE HIGH COURT 
Criminal Appeal No. 1454 of 1934 
March 14, 1935 
Youne, O. J. AND ABDUL RASHID, J. 
SULTAN AND OTHERS—ÅCCUSED— 
APPELLANTS 
i versus . 
EMPEROR— RESPONDENT 

Criminal Procedure Code (Act V of 1898), 3. 417— 
Appeal against acquittal—Crown should prove that 
judgment of Sessions Judge is wrong. 

In an appeal against an order of acquittal it is 
for the Crown to show that the judgment of the 
Sessions Judge is wrong, 

Or. A. from the order of the Sessions 
Judge, Lyallpùr, Oamp Sheikhupura, dated 


October 23, 1934. i 


Mian Abdul Aziz, for the Appellants. 
Dewan Ram Lal, Government Advocate, 
for the Respondent. : 
dudgment.— Six persons, namely, Sultan, 
Amir, Jaimal, Ghulam, Nabana and 
Hamayun were charged in the Oourt of the 
learned Sessions Judge of Sheikhupura 
with the murders of Sabri and Sohni- 
under s. 302, read with s. 149 of the Indian 
Penal Code: The learned Judge convicted 
Sultan, Amir and Jaimal and sentenced 
them to death. Ghulam, .Nabana and 
Hamayun were, however, given the benefit 
of doubt and acquitted. The convicts have 
lodged an appeal in this Court while the 
Local Government has preferred an appeal 
against the order of acquittal so far as 
Ghulam, Nabana and Hamayun are con- 
cerned. Both of these appeals can be con- 
veniently disposed of by one judgment. 
Twenty-two persons were alleged to have 


-participated in the attack which resulted in 


the murders of Sabri and Sohni. Sixteen 
of these persons were arrested soon after 
the occurrence and were placed on. their 
trial in February 1934. Asa result of that 
trial and the appeal to this Oourt Hussain, 
Jado and Nabu were convicted under s. 302,” 
of the Indian Penal Code and sentenced 
to death. The sentence of death has since - 
been carried out. The present appellants 
and Ghulam, Nabana and Hamayun were 
absconding at the time. ss 
Briefly stated the case for the prosecution, 


692 


is that Musammiai Rehmon, a relation of 
Karam Din, approver, was abducted by 
Takht Singh. She was made to renounce 
Islam and was converted into an Akali. 
Karam Din asked Bahadur Singh, a col- 
lateral of Takht Singh, to return Musam- 
mat Rehmon. Bahadur Singh and Takht 

Singh, however, refused to comply with the 
wishes of Karam Din, and, on the other 

. hand, tried to waylay him and give him a 
beating. Karam Din, therefore, asked 

Bawa Ram Das to assist him in murdering 
Bahadur Singh by supplying some men and 
fire-arms. Bawa Ram Das told Karam Din 
that he had‘ got a pistol and five cartridges 
which he could lend him and also a few 
chhavis. Karam Din was proceeding to 
Sukheke tosee one Makhan Singh when 
‘he met Sultan appellant. During the course 
of’ the conversation it transpired that 
` Sultan’s sister Musammat Namo was being 
detained by Sabri deceared in village 
Marh Balochan after being converted to 

; Christianity. Sultan wanted to kill Sabri 
and asked Karam Din to help him with 
men trained in the use of fire-arms, Sultan 
. told Karam Din that he could secure any 
number of cartridgesand:ti at both Bahadur 
Singh and Sabri’ should be murdered. 

_ Ultimately cne rifle, two shot-guns, one 
‘pistol. and a number of cartridges were 

` secured by Sultan. The approver and 
Sultan also secured the assistance of a 
large number of persons, thus forming a 
party of twenty-two. 

‘On. the night between June 7 and 8, 
1933, the appellants and Ghulam, Nabana 
and Hamayun.and several others started 
for the house of Sabri deceased. Musam- 
‘mat Batto, the mother of Sultan, blessed 
‘her son with a prayer and asked. him to 
bring back the head of Sabri who had 
abducted her daughter Musammat Namo. 
On their arrival.at the house of Sabri the 
- assailants got on to the roof of a kotha and 
began firing indiscriminately on four cots 
on one of which Sabri was supposed to be 
sleeping. These cote were under a chhap- 
par, As soon as the guns were fired Sobni 
deceased got up from his cot and tried to 
run.away. He was, however, immediately 
shot.down. Then a woman with two child- 
ren got up and Sultan asked his companions 
to fire at her but Karam Din approver 
prevented them from doing so on the 
ground that she- was a woman. Sultan 
then shouted that Sabri had run into the 
chhappar and.that he should be fired at, 
and also that the chhappar should be set 
on. fire, Sabri'then ran out of the chhappar 
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and was shot down immediately. There- 
after indiscriminate firing went on for some 
time. After this the appellants as well as 
Ghulam, Nabana and Hamayun went into 
the courtyard of Sabri where Sultan and 
Amir severed the head of Sabri from the 
trunk and brought it back to the roof. 
Sultan on coming back to the proof shouted, 
“Here I am with the head of Sabri and I 
challenge anyone to fight with me.” The 
party then got down from the roof and after 
Sultan had shown the head of Sabri to his 
mother he and his companions mounted 
horses and left the village. On the night 
between June 8 and 9, 1933, the approver 
was arrested by Mohammad Akbar, Sub- 
Inspector, at village Kot Hassan Khan. 

The deaths of Sabri and Sohni were due 
to gunshot wounds, Three of the eye- 
witnesses, namely, Musammat Rajji (P. W. 
No. 20), Nabu (P. W. No. 21) and Ghulam 
Husain (P. W. No. 22) also received gunshot 
wounds. 

The version of the incident summarised 
above has been given in detail inthe state- 
ment of the approver Karam Din. After 
he had described the incident in detail 
he was shown the six persons who were 


-being tried. Hethen stated that the six 


persons in Court were not the persons who 
had taken part in the attack on Sabri and 
Sohni, but that the assailants were six other 
persons of the same name, The approver 


was cross-examined the next day. He then 


stated that on the previous day his heart 
was “ghabraya hua” (in a state of confu- 
sion) and that the six persons who were 
being tried were the six persons who had 
taken part in the murder of Sabri. The 
attempt to screen the accused persons was 
a futile one, but it shows that the approver 
in this case is an ‘utterly unsatisfactory 
witness and that much reliance cannot be 
placed on his testimony. On October 8, 
he tried to screen the culprits while on the 
9th he again reverted to the statement that 
he had made during the course of the 
previous trial, This shows that he was pre- 
vailed upon to favour the defence on the 
8th and that during the course of the night 
he again made himself amenable to the 
influence exercised on behalf of the pro- 
secution. 

There are eight eye-witnesses in the case, 
namely, Musammat Namo, Musammat 
Fatima, Musammat Muradan, Musammat 
Rajji. Nabu, Ghulam Hussain, Najabat 
and Akbar Ali. All of these witnesses are 
related to the deceased Sabri, but the 
relationship of Akbar Ali, Musammat Rajji | 
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and Najabat to the deceased is fairly 
remote, All these eight witnesses are 
unanimous in stating that Sultan, Amir 
and Jaimal took part in the assault on the 
deceased Sabri. After the attack Sultan 
and Amir cut off the head of Sabri and 
took it away, The appellants took a pro- 
- minent part in the attack and the eye- 
witnesses had ample opportunity of identify- 
ing them. Sultan's sister had been abduct- 
ed by Sabri deceased while Sabri was 
insisting on the restoration of Musammat 
Rehmon by Amir appellant. .These two 
appellants, therefore, had a very strong 
motive to kill Sabri. In view of the una- 
nimous testimony ofthe eye-witnesses we 


are of the opinion that the guilt of the. 


appellants Sultan, Amir and Jaimal has 
been established beyond all reasonable 
doubt. We, therefore, dismiss their appeal 
and confirm the sentences of death imposed 
on them by the learned Sessions Judge. 

We now proceed to deal with the appeal 
filed on behalf of the Local Government 
against the acquittal of Ghulam, Nabana 
and Hamayun. Musammat Muradan (P. W. 
No. 19) and Akbar Ali (P. W. No. 24) have 
given avery simple and straightforward 
account of the entire incident. Their 
statements are singularly free from all 
exaggeration and the learned Sessions 
Judge was, therefore, perfectly right in 
placing a great deal of reliance on their 
testimony. Both of these witnesses have 
supported the case for the prosecution in all 
important particulars. They are, therefore, 
not inclined to minimise the case against 
the real culprits. Neither Musammat 
Muradan nor Akbar Ali saw Ghulam, 
Nabana and Hamayun-.amongst the assail- 
ants on the night of the occurrence, 
Musammat Rajji does not name Ghulam 
and Nabana amongst the assailants. 
Najabat also did not see Ghulam and 
Nabana at the place of occurrence, There 
are thus four witnesses, who are related 
to the deceased, who did not include 
Ghulam and Nabana respondents amongst 
the attackers. Two of these witnesses, 
as mentioned above, did not see even 
Hamayun at the place of occurrence. Nabu 
is another eye-witness who did not see 
Nabana there and Ghulam Hussain did not 
notice Hamayun. 

Allthe eye-witnesses are related to the 
deceased and it is perfectly clear that 
with the exception of Muradan and Akbar 
Ali they have resorted to a great deal of ex- 
aggeration. Najabat (P. W. No. 23) men- 
tioned in the first information report that he 
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had identified thirteen persons amongst 
the assailants. In his statement in Court 
he admitted that he was wrong in men- 
tioning in the first information report. 
that he had identified thirteen persons 
and that in fact he had only identified four 
of the attackers. In view of this fact the 
learned Sessions Judge was justified in. 
giving the respondents Ghulam, Nabana, 
and Hamayun the benefit of the doubt 
as each one of them was not noticed by at, 
least three of the eye-witnesses. In an 
appeal against an order of acquittal it is 
for the Crown to show that the judgment of 
the learned Sessions Judge is wrong. On 
the record as it stands we cannot hold that 
the learned Sessions Judge has erred in 
giving the benefit of the doubt to those 
accused persons who have not been named 
by at least three out of the eyse-witnesses. 
In fact, as pointed out above, so far as 
Nabana is concerned, he was not noticed by 
five out of the eight eye-witnesses and 
Ghulam was not noticed by four eye- ` 
witnesses. 

For the reasons given above we hold 
that the guilt of Ghulam, Nabana and 
Hamayun has not been established beyond 
all reasonable doubt and we, therefore, dis- 
miss the appeal of the Orown against the 
order of acquittal so far as these three 
accused persons are concerned. We order 
that they be released from custody forth- 
with. 

N. Appeals dismissed. 





ALLAHABAD HIGH COURT 9 
Second Civil Appeal No. 1411 of 1934 
February 11, 1935 
Nramat-Uutag, J. 

BHAIRON SINGH AND ANOTHER— 
—D8FENDANTS—ÅPPELLANTS 
VETsSUus 
Pandit GANGA NARAIN AND Anotasr— 
PLAINTIFFS — RESPONDENTS 

Evidence Act (I of 1372), s. 69—Witness present ` 
at time of execution—Attestor's name mentioned and 
his signature identified—Held, mortgage was proved 
and s, 69 was satisfied. 

Ina mortgage suit the execution of the mortgage 
deed was desied by the defendaats-appellants. The 
mortgagor, the mortgagee and all the attesting wit- 
nesses had died before the institution of the suit. 
The only evidence whichthe mortgagee produced to 
prove due execution of the mortgage deed was that 
of the son of the mortgages, who stated that: “I was 
present at the time of the execution of the mortgaged 
deei, R.S.and R. A, attested the deed. The scribe 
was A, petition writer. R S (executant) signed in my 
presence and that of the attesting witnesses.” The 
witness also identified the signature of the attesting 
witnesses; but he did not say that they had signed 
in his presence; 
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` Held, that all the requirements of s. 69, Evidence 
Act, were made out and the mortgage was proved. p 

5. ©. A, from the decision of the Addi- 
tional District Judge, Cawnpore, dated 
August 1, 1934. 

Mr. J. C. Mukerji, for the Appellants. - 

Judgment.—This is a defendant's ap- 
peal arising from a suit for sale of mortgag- 
ed property. The execution of the mortgage 
deed was-denied by the defendant-appel- 


lants. The mortgagor, the mortgagee and- 


all the attesting witnesses had died before 
the institution of thesuit. The only evidence 
which the mortgagee produced to prove due 
execution of the mortgage deed was that of 
the son of the mortgagee, who stated that: 
“I was present at the time of the execution of the 
mortgage-deed, Ram Sundar and Ram Adhin Bajpai 
attested the deed. The scribe was Abdul Karim, 
petition writer, Ram Singh (executant) signed in my 
presence and that of the attesting witnesses.” - 


_ ‘The witness also identified the signatures 
of the attesting witnesses: but he did not 
say that they had signed in his presence. 
It is argued that the evidence falls short 
of the requirements of s. 69, Evidence Act. 
The contention is that if no at testing 
witness can be found, it must be proved 
that the “attestation” of one of the attesting 
witnesses, at least, is in his handwriting 
and that the signature of tha person exe- 
cuting the document is in the handwriting 
of the person, and that it is not enough for 
the party relying on the document to 
prove that the signature of one at least of 
the attesting witnesses is in his own 
handwriting. The learned Advocate in- 
geniously argues that the word “attesta- 
tion” in s. 69 implies that the witness should 
be an attesting witness in the sense in 
which that expression is understood in 
law, that is tosay, it should be proved that 
the person purporting to bean attesting 
witness had seen the executant sign or 
received acknowledgment from him. 
Assuming this view of s. 69 is correct, I 
do not think the evidence quoted above 
falls short of the requirements of that 
section as the witness identified the signa- 
tures of the attesting witnesses. In this 
view all the requirements of s. 69 are made 
out. Both the lower Courts have accepted 
the evidence as sufficient proof of the 
mortgage deed in suit, 

No other question is raised in ihis second 
appeal, which is dismissed under O. XLI 
r. 11, Civil Procedure Code. i 


D, Appeal dismissed. 
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BOMBAY HIGH COURT l 
Original Civil Jurisdiction Suit No. 1118 


1929 
November 23, 1934 
TyaBil, J. 
ABDUL KARIM—PtatntirF 
versus 
AMINABAI—Dzrenpant 

Muhammadan Law—Marriage—Option of puberty 
—Nature of right—Right, if lost on wife permitting 
consummation on attaining puberty—Wife living 
with husband at time of attaining puberty— Option, 
how determined—Mere consummation, if suficient— 
Wife's consent—Necessity of. 

The option of repudiation given to the wife is 
based on principles repeatedly emphasised in the 
Quran. It is one of the safeguards by which Islam 
alleviates the incidence of pre-islamic institutions 
pressing harshly against women and children. 
the option of 
puberty immediately on obtaining puberty and the 


right is lost if she permits the marriage to 
be consummated thereafter. If she is living 
with her husband when she arrives at puberty 


her option is not determined unless she 
assents explicitly or by implication to the marriage. 
Nor is mere consummation sufficient, There must 
be consummation with the wife's consent. 
Moreover, all the necessary facts must be proved 
by the husband to the satisfaction of the Court. The 
Court leans in such cases in favour of the wife. 


Mr. T. T. Barodawala, for the Plaintiff. - 
Mr. Y. B, Rege, for the Defendant. 


Judgment.—The plaintiff prays for a 
declaration that defendant No. 1 is his law- 
fully married wife, and that the marriage 
between them is subsisting for a decree 
against her to live with him as his wife, 
and to allow him all his conjugal rights 
and for an injunction restraining her from 
marrying defendant No. 3. The plaint also 
contains the allegation that defendants 
Nos. 2 and 3 entered into a con- 
spiracy and enticed away defendant 
No.1. Defendant 2 is the mother of defen- 
dant No. 1. Defendant 3 is a stranger. 
Defendants Nos. 1 and 2 do not appear. 
Ordinarily slight evidence of the allega- 
tions in the plaint would be accepted for 
giving the plaintiff a decree against the 
absent defendants. But the nature of this 
suit makes me cautious. It is by a hus- 
band who claims that he was married to 
a girl nine years old. The girl was thus 
not competent to give her consent to the 
marriage. The consent alleged to be given 
on her behalf isnot by her father but by 
her paternal uncle. To the plaint is an- 
nexed a copy of a letter (the original of 
which is filed in Court) dated Novem- 
ber 30, 1927, in which the alleged wife 
informs the plaintiff that on August 9, 
1927, when she attained puberty, she, in 
accordance with Muhamman Law, repudiat- 
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ed her marriage with the plaintiff in the 
presence of some of the members of the 
jamaat, and since then had ceased to be 
his wife. She adds that a ‘fatwa’ was 
issued by the Chief Qazi of Bombay to 
this effect and was circulated among 
the members of the jama’at. It was argued 
that there was no cause of action disclosed 
in the plaint so for as defendant No. 3 is 
concerned. Though no authority was cited 
from the original texts, and I am not 
aware of any, recognizing suits against 
strangers for enticing away a wife, such 
suits clearly lie in our Courts: Muhammad 
Ibrahim v. Gulam Ahmed (1).' But the 
Muhammadan Law givesunfettered powers 
of divorce to the husband and the Quran 
enjoins the husband 


“to retain his wife with kindness or separate from 
her with kindness: Quran, Sura 65, v. 3." 


The law does not in consequence favour 
suits of a matrimonial nature of the 
instance of the husband. Few respectable 
husbands desire to bring their matrimonial 
matters before the Court. Being dominant 
in matrimonial matters the husband can 
divorce his wife or marry a second wife 
without pursuing a wife who is disinclined 
to live with him, nor does he owe any 
duties to sucha wife. The injunction of 
the Quran can consequently be obeyed 
without any great self-sacrifice on the part 
of the husband. I am not inclined, unless 
I am satisfied that there is credible evi- 
dence in favour of the allegations of the 
plaintiff, to give him the kind of relief 
that he seeks. The only evidence before 
me in support of the plaintiff's claim was 
of the husband himself. He was extremely 
unsatisfactory as a witness. I am not pre- 
pared to act on his uncorroborated evidence. 
If his appearance in the witness-box were 
any criterion for judging whether he had 
been cruel and selfish in his relations with 
his wife, Jam afraid I should be inclined 
to hold that he had been. He alleges that 
he was married to defendant No.1. This 
is not denied in the written statement. 
The real question, however, is that raised 
by the latter half of issue No..3, whether 
the marriage between the plaintiff and 
defendant No. 1 is still subsisting. Defen- 
dant No. 1 had the option, on attaining 
puberty, of repudiating her marriage which 
was solemnized when she was nine years 
old. It is in evidence that defendant No. 1 
is not living now with the plaintiff, on the 
express ground, which she has stated in 
the letter to which T have referred, that she 
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had exercised her option. The plaintif 
says that she attained puberty on a parti- 
cular date and that the marriage was con- 
summated thereupon. These facts are alleged 
by the plaintiff no doubt with the inten- 
tion of making out that the right of re- 
pudiation had been lost by defendant No. 1 
and that she was not entitled to exercise 
it when she purported to do so. I cannot 


‘rely upon anything said by the plaintiff, 


The Court leans in cases of this kind 
in favour of the wife. The option of re- 
padiation given to the wife is based on 
principles repeatedly emphasised in the 
Quran. It is one of the safeguards by 
which Islam alleviates the incidence of 
pre-Islamic institutions pressing harshly 
against women and children. ‘his safe- 
guard, it is true, has suffered as many 
similar safeguards introduced by the 
founder of Islam have suffered; cf. Amirud- 
din v. Khatun Bibi (2). Later develop- 
ments having their origin long after the 
date of the Prophet and the Khulafa-i- 
Rashidin, have a tendency to attenuate 
their beneficence by restrictions and techni- 
calities. { do not make these observations 
asa portal for escaping from the confines 
of the law as expounded by the great com- 
mentators who have laid down that the 
option in question must be exercised by the 


. wife immediately on attaining puberty; and 


that it is lost ifthe wife permits the marriage 
to be consummated thereafter. But I 
should certainly not like to be responsible 
for a decision given in contravention of 
the general principles to which I have 
alluded and which have their due place 
in all texts. Nor would it be right for 
me to forget that if the wife arrives at 
puberty while she is living with her hus- 
band, (as was the case here according to 
the plaintiff) her option is not determined 
unless she assents explicitly or by impli- 
cation to thé marriage. Nor is mere con- 
summation sufficient. There must be con- 
summation with the wife’s consent: Baillie, 
JT. 50-51, 59. Moreover, all the necessary ` 
facts must be proved by the husband to 
the satisfaction of the Court,  —— 

On the facts considered, in view’ of all 
the allegations and circumstances and in 
tbe light of the broad policy of the law, 
Lam not prepared to say that the marriage 
js subsisting and has not been validly 
repudiated, “I will not, therefore, make the 
declaration or give a decree to the plaintiff 


1; 33 Ind. Cas, 513; A I R1917 All 
gi AIDA W N 185; 5 L W 392; 32 M L J 323; 2 


ML T32, : : 
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on the basis that the marriage is subsisting. 
Issue No. 2 is that on which there was 
contest before me by defendant No. 3. I 
have already held that the plaint discloses 
a cause of action against defendant No. 3 
and have at the same time referred to 
those general considerations which affect 
both aspects of this matrimonial suit. 
Defendant No. 3 appeared at the hearing 
and tendered himself for cross-examina- 
tion. The plaintiff's evidence is 30 unsatis- 
factory that I should have been prepared 
to dismiss the suit against defendant No. 3 
also even: if there had been no evidence 
before me to contradict that of the plaintiff, 
But certainly after the cross-examination 
of defendant No, 3 I have no doubt that 
there: cannot be a decree against defen- 
dant No, 3. I disbelieve the allegation 
that defendant No. 3 enticed away defen- 
dant No. 1, and'the other allegations made 
by the plaintiff against defendant No. 3. 
The suit will therefore be dismissed with 
costs against- defendant No. 3. 

The suit -is dismissed. The plaintiff 
` must pay the costs of defendant No. 3. 
There will be'a direction under r. 216, 
High Oourt-Rules. 
N. Suit dismissed. 


ALLAHABAD HIGH COURT 
Cecond Civil Appeal No. 1472 of 1934 
February 15, 1935 
NiAuaT-ULLAH, J. 

- KALLU AND oTaERS— DEFEN DANTS— 
APPELLANTS : 
Versus ° 
Musammat JAYANTI—P arntirr— 
RESPONDENT 
Adverse possession—Widow in possession after 
death of her husband who was last male-holder— 
Subseguently leaving the house and staying in an- 
other house for convenience—Mother-in-law continuing 
in possession—Widow, if deemed to have been dis- 
possessed, 
Where after the death of her husband, who was 
. the last male-holder, the widow lived in the house 
for some time but left it and lived in another house for 
convenience, and the mother of her husband’ who was 
entitled to right of residence, continued to live in 
the house and onher death somecollateralg claimed 
to possess the house adversely to the widow on the 
ground that she’ was dispossessed when she left 


it: 

Held, that her possession of her husband's house 
could not be said to be discontinued only because 
she took up her residence in another house, Her 
possession must be deemed to have continued 


to her. 
S. C. A. from the decision cf the Sub- 
Judge Saharanpur, dated August 27, 1834, 
Mr, G. S, Pathak, for the Appellant, 
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: till © 
she was ousted by another person claiming adversely - 
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Judgment.—This is a defendants’ ap- 
peal arising out of a suit brought by the 
rsepondent for possession of a house. The 
respondent, Musammat Jayanti, is the 
widow of one Bhagwan Singh, who admit- 
tedly owned and occupied the house till 
his death. He died about 21 years before 
the institution of the suit, leaving the 
plaintiff, his widow, and Musammat Bhag- 
‘wan Dei, his mother. Bhagwan Dei died 
in 1931, and the present suit was instituted 
in December 1932. The plaintiff claimed 
the house as the heir of her husband. The 
defendants are the collaterals of Bhagwan 
Singh. ‘ 

The only defence, which need be_ taken 
notice of at this stage, is that the plaintiff 
became unchaste after the death of Bhag- 
wan Singh and left the house which has 
since been in their adverse possession. 
The plaintiff had alleged in the plaint that 
she was dispossessed of the house on the 
13th day after the death of her mother-in- 
law. 

The trial Court framed two issues. One 
was whether the plaintiff was in possession 
within 12 years. The other was whether 
the defendants were in adverse possession 
for more than 12 years before the suit. It 
is quite clear that up to the time the Court 
framed issues, it had not made up its mind 
as to whether Art. 142 or 144, Limitation 
Act, should be applied. Both parties led 
evidence, the plaintiff altempting to prove 
her allegation and the defendants attempt- 
ing to provs theirs, namely, that they were 
in adverse possession of the house for more 
than 12 years before the institution of the 
suit. There is no doubt that if the defen- 
dants were in possession of the house for 
more than 12 years, their possession was 
prima facie adverse. The trial Court dealt 
with both the issuestogether and expressed 
the opinion that Art. 144 was applicable. 
After discussing the evidence it arıived at 
the conclusion that the plaintiff was in 
pcessession of the house for some time after 
her husband's death, that she left the house 
and began to live in other houses which she 
had rented, but that her mother-in-law 
continued to reside in the house. The 
Witnesses examined by the defendants in 
proof of their possession were positively 
disbelieved. The case having been ap- 
proached from the point of view already 
stated, the trial Court held that the defen- 
dants failed to establish adverse possession 
for more than 12 years. On that finding 
the plaintiff's suit was decreed. In appeal 
the lower Appellate Court also applied 
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to establish the adverse possession set up 
by them. : 

In second appeal it iscontended that the 
articles which should have been applied is 
142 and that, in the absence of a finding 
that the plaintiff was in possession within 
12 years before the institution of the suit, 


a decree should not have been passed in. | 


her favour. In the view of the case [am 
inclined to take, it is not necessary for me 
to express a decisive opinion as to whether 
Art. 142 or 144 is the correct article to apply. 
I assume for the purposes of this case that 
Art. 142 is applicable and that it was for 
the plaintiff to establish that she was in 
possession within 12 years before the ins- 
titution of the suit. 
should be established that she was not 
dispossessed, or that her possession was 
not discontinued at a time which was more 
than 12 years before the institution of the 
suit. In my opinion the finding of the 
lower Courts that the defendants’ version, 
a3 given by their witnesses is untrue, clearly 
establishes the fact that the plaintift’s pos- 
session was continued til] the date of Mu- 
sammat Bhagwan Dei’s death. Both the 
Courts have definitely found that the 
plaintiff's mother-in-law, Musammat Bhag- 
wan Dei, lived in the house till 1931. It 
cannot- be suggested that her possession 
was adverse to the plaintiff. She was the 
mother of the last male holder and hada 


right of residence; and if she had she lived: 


in the house with the plaintiff's consent. 
It cannot be said thet occupation of the 
house by the mother-in-law alone after the 
plaintiff left amounted to dispossession of 
the latter. That the plaintiff lived in the 
house for some time after the husband’s 
death has been found by both the Courts 
below. It does not appear that she left 
her husband’s house and began to livein 
a rented house, because she was compelled 
to do so or because the defendants brought 
about a situation which made it impossible 
for her to continue to reside in her husband’s 
house. On the evidence all that can be 
suggested is that she found if more con- 
venient to live apart from her mother-in-law. 
I am unable to say that her possession of 
her husband’s house.discontinued only 
because she took up her residence in an- 
other house. Her possession must be deemed 
to have continued till she was ousted by 
another person claiming adversely to her. 
Such.an event did not happen till the death 
of Musammat Bhagwan Dei. I am clearly 
of opinion that on the facts found by both 


‘EMPEROR v. HARI (SIND) | 
Art. 144 and held that the defendants failed. 


In other words, it. 


, evidence to jury is not 
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the Courts below the plaintiff must.be con- 
sidered to have.had a subsisting title- when 
she instituted the’ suit, even if Art. 142, 
Limitation Act, be applied. 
This appeal is dismissed under O., XLI; 
r. 11, Civil Procedure Code. 
Dy - -` Appeal dismissed. 





SIND JUDICIAL COMMISSIONER'S 
f COURT 
Oriminal Reference No. 105 of 1934, 
Confirmation Case No. 17 of 1933'and 
Criminal Appeals Nos. 266, 268 and 273 
of 1933 . 
July 25, 1934* 
O SULLIVAN, A. J.C. 

On difference of opinion between 
FerRrEgS, J. C. anv ROPOHAND, A. J. O. 
EM PEROR-—PROSECUTOR 

versus 4 
HARI AND oTHERS—ACOUSED 

Criminal Procedure Code (Act V of 1898), ss. 162, 
269, 375; 526, 537—Copies of statements of witnesses 
recorded by Police—Court, if’ has discretion to 
refuse copies to accused—Such statements, when 
privileged—‘Such statement’, meaning of —Failure to 
observe provisions of s. 162—Whether curable— 
Refusal to supply copies of statements to Police of 
material prosecution witnesses—Whether occasions 
substantial failure of  justice—S. 375, scope of— 
Case triable by jury in one district—Transfer by 
High Court to another district—Legality of—Criminal 
Trial—Summing up—Duty of Judge—Merely reading 
enough—Interpretation of 
Statutes—Arguments based on natural “justice— 
Illustrations—Value of, in construing: statutes. 

Per O'Sullivan, A.J. C. (agreeing with Rupchand, 
A. J. ©)—Section 16”, Criminal Procedure Code, 
in its present form, allows a' Oourt no discretion 
to refuse toan accused person copies of statements 
of witnesses recorded by the Police in the course of 
an investigation, whether such statements are re- 
corded in a Police diary, or otherwise, unless 
proviso (2) to the section applies. This is the case 
whether the statements are in extensoorare in the 
form of compressed memoranda and whether they 
are recorded inthe third person or in the first 
person, provided they are such statements as can 
be utilized to contradict a witness with his state- 
ment in Court in the manner provided by s. 1145, 
Evidence Act. It is just as possible t6 contradict 
a witness on a memorandum as it is on-s full state- 
ment and'it is generally immaterial for the pur- 
pose of contradiction whether or not the statement 
is in the actual words of the witness. [ p. 726, col. 1,] 

In furnishing a copy of a witness’s statement to the 
Police, the Court should, be careful to ensure 
that what is being granted is really such statement by 
a witness as could legitimately and properly be 
used under s. 145, Evidence Act; for the purpose 
of contradicting the witness. That is to say, 
if what is recorded by the Police either in the diary 
or otherwise,. irrespective of the length or form, 
dees not amount toa statement by a witness, such 
note would clearly be privileged. If it amounts to 
a statement in - whatever form or at whatever 
length, it cannot. be withheld. [p 726, col, 2.] 
-+The Privy Council decision against this judgment 
has been reported as 156 Ind, Oas. 3.—[Ed.] 
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~The most reasonable reading of the s.162 as it 
stands without reference to previous legislation or 
judicial interpretation, is that the expressions “state- 
ment reduced to writing” and “record of a statement” 
are synonymous, Grammatically and logically “ such 
statement" can only mean oral statement and can- 
not include such oral statement reduced into-writ- 
ing. [p. 724, cols 1&2] ; 
Failure to observe the provisions of s. 182 
amounts to an error curable under s. 537 if there 
has been no miscarriage or possible miscarriage. of 
justice. To hold otherwise might lead tothe most 
absurd results, for example, in a case where copies 
of the statements of unimportant or merely formal 
witnesses were refused to the defence, it would 
appear in the highest degree unreasonable to order 
a re-trial of the entire case. At the worst an omis- 
sion to supply copies of statements under s. 162, 
Criminal Procedure Code, would in effect amount to 
no more than an improper rejection of evidence 
within the contemplation of s. 167, Evidence Act. 
Kashiram v. Emperor (19), and Emperor v, Nur 
Mohamad (40), referred to. [p. 728, col. 2; p, 729; col. 1.] 
In a case where the evidence is sufficient to 
“justify a decision independently of the evidence of 
the witnesses, copies of whose statements the Court 
has erroneously omitted to supply to the accused, 
there should be no difficulty in arriving ata deci- 
sion that no failure of justice has occurred, There 
would be other cases, however, where it would ‘be 
extremely difficult to come to any decision as to the 
precise extent to which a particular statement might 
have been of use tothe accused and how much the 
accused has been prejudiced by not having received 
a copy. It is obviously impossible to, lay down a 
hard and fast rule onthe subject. Each case must 
be decided on its own merits. Generally speaking, 
if the statement to the Police of a material prosecu- 
tion witness would, inthe opinion of the Court, 
have been of assistance to the defence, it would 
be only proper to hold that the omission to supply 
a copy of ithas occasioned a substantial failure of 
justice. [p 729, col. 1.] , 
Section 375, Oriminal Procedure Code, is not 
intended to apply to a case in which there has been 
an illegality, or an error which has occasioned a 
failure of justice. Section #75 is not meant to 
enable a Court to remedy an important error in 
procedure which might bave keen- calculated to 
prejudice the accused inthe trial and which, in 
fact, causes: the trial to be vitiated. [p. 729, col. 


The powers of transfer conferred on 
Court are not in any way limited or controlled by 
s. 269, Criminal Procedure Code, and the trial for 
an offence which would in the ordinary course be 
by- jury ina particular district, may be transferred 
to another district where it would be held with the 
aid of assessors only. Emperor v. Jumo (45), relied 
on. [p. 730, col. 2.| = 

Per Rupchand, A.J. C —It is a well recognised 
rule of prudence, that in summing up a case before 
the jury, it is not enough merely to read the evi- 
dence to the jury; the Judge must analyse the 
evidence and place before the jury allfacts which 
legitimately arise in favour of 
Charitar Dubey v. Emperor (26), Emperor v. Mira 
Gajbar (27) and Abdur Rahman v.- Emperor (28) 
referred to. [p 717, col. 1.] - 
` Per Ferrers, J. C.—Arguments based on natural 
justice are receiyed by every Court with great re- 
serve. Courts are established to do justice.accord- 
ing to law; they are to proceed on the lines which 
the legislature has laid down: and if. a legislature 
should deviate from the straight aud narrow path 
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of natural justice, to correct their mistake is nòb 
one of the duties committed for the judiciary [p. 
708, col. 2.] i 

The practice of looking at the illustration rather 
than the words of the Actis a mistake. The 
illustrations are intended only to assist in constru- 
ing the language of the Act. Illustrations, although 
attached to, do not legally form part of the Act and 
they are not absolutely binding on the Courts: 
they merely go toshow the intention of the framers 
of the Act, and in that and other respects they 
may Ki useful, provided they are correct, [p. 703, 
col 1. i 

It cannot be said that thə alteration introduced 
in 1923, into s. | 162 effected by implication so 
material a change in s. 172, thatthe interpretation 
of thelatter section which had previously been laid 


- down by authority is no longer good law. [p, 706, 


col. 1.] . 


. Mr. C. M. Lobo, for the Crown. -> 

Messrs. Partabrai D. Punwani, P. K. 
Vaswani, L. P. Ferro and Jhamatmal 
Valiram, for the Accused. 


Ferrers, J. C.—The appellants were tried 
before an Additional Judicial Commis- 
sioner and a Special Jury of nine jurors 
ata Court of Criminal Sessions held at 
Karachi. The charges against them were: 

“That at Karachi between about Feb- 
ruaty 9, and 12,1933: (a) you, along with 
one Maluk, son of Ismail, conspired to mur- 
der Lalji and Rajabali, sons of Jan Muham- 
mad, Khojas, and thereby committed an 
offence punishable under s. 120-B, Indian 
Penal Code ; (b) that in pursuance of the said 
conspiracy, youor some of you abducted 
Lalji and Rajabali onthe evening of Feb- 
ruary 12, 1933, in order that they may be 
murdered, and thereby committed offences 
punishable under s. 36!, Indian Penal Code 
read with s. 34, Indian Penal Code, -(c) 
that you, or some of you, in furtherance 
of the common intention, murdered the 
above two men the same evening in the 
‘Chaki Khan’ and on the open maidan 
near the Municipal Chlorination plant, 
respectively : and thereby committed offen- 
ces punishable under s. 302, Indian Penal 
Code read with e.34, Indian Penal Code.” 

By the unanimous verdict of the jury, 
they were convicted as follows: : 

Accused No. l Hari: Quilty of s. 120-B; 

Guilty of s. 364 ; Guilty of s. 302. 

Accused No. 2 Ismail: Guilty of s. 120-B; 

Guilty of s, 364 ; Guilty of s. 302. 
Accused No, 3 Saffar: Guilty of s. 364; 

Guilty of s, 302. f í f 
Accused No. + Assu : Guilty of s. 120-B. 
Accused No. 6 Ali Muhammad : Guilty of- 

s. 364 ; Guilty of s. 302. : 
Accused No.7 Ali: Guilty of ss. 120-B. 

_ _ 364 and 302, Indian Penal Code, 
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. Accused No. 1 was sentenced under 
8. 120-B and s. 364, Indian Penal Code to 
transportation for life and under s. 302 read 
with s. 34, Indian Penal Code to be hanged 
by the neck till he is dead ; accused No. 2 
was sentenced similar to accused No. 1: 
accused No.3 was sentenced under s, 36-4 
to transportation for life and unders. 302 
to be hanged by the neck till he is dead; 
accused No.4 was sentenced under s. 120-B, 
Indian Penal Code, to transportation for 
life ; accused No. 6 Ali Muhammad ` was 
sentenced under s. 364 to transportation for 
life and under s. 302, Indian Penal Code to 
transportation for life; and accused No. 7 
Ali was sentenced under sg. 120-B, 364 
and 302, Indian Penal Code, to transporta- 
tion for life. 

All the convicts have appealed; and the 
case also comes up before us for confir- 
mation of the death sentences, 

The facte which the prosecution have 
undertaken to prove are these: For rea- 
sons which have not been fully revealed, 
Hari, accused No. 1, desired the death 
of two Khoja brothers Lalji and Rajabali. 
Hari engaged the services of a notorious 
ruffian named Ismail, a man who, in the 


actual murder, shows himself the 
most determined and the most ruth- 
less of the whole gang. This Ismail, 


who is himself known by an opporobrious 
nick-name enlisted ‘‘one-eyed” Assu, 
Abdullah, Saffar and Maluk. The Khoja 
Ali Muhammad seems to have been enlist- 
ed by Hari himself, and Ali Muhammad 
brought in second Khoja Ali. The busi- 
ness which they were to do was not dis- 
. closed, but Maluk was told that there 
was some ‘shikar’ for him. He suspected 
that men were being recruited for a fight, 
but he understood that in any case, there 
must be an opportunity of making money 
and he was prepared to take ‘a leap in 
the dark’, The gang met in Assu’s stable. 
Ismail opened the proceedings with a 
strange rite. He thrust into the ground 
an open knife. On thie and in the name 
of Badshah Pir, he swore the Muslims. 
The exact significance of planting a knife 
while taking an oath isnot known. The 
witness Anwar Shah who is a Syed by 
caste and by occupation a Pir, supposes 
that if may be amode of oath for a nefa- 
rious -act, Maluk himeelf says that the 
oath of Badshah Pir is more sacred than, 
any other oath. To obey this oath he 
would have joined in murder even with- 
out any pecuniary inducement, and, but 
for a still more cogent spiritual obligation, 
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which will appear hereafter, he would not, 


‘on any account, ‘have violated- this oath, 


The two Hindus who are Assu and Hari 
himself bound themselves by the equally 
awful imprecation of the blood of the 


cow. 

After all the conspirators had taken the 
sath, Ismail revealed the reason for which 
they had been called together. Two Khojas, 
he said, had to be murdered. Maluk asked 
why. He was told thathe had noconcern 
with the reason, Hari wanted the men to 
be murdered. For the use of his gharry 
Maluk would be paid Rs. 200. That was 
all that was required of him. Maluk 
observed that Ismail had two gharries of 
his own why should he asked for another ? 
Ismail answered that he himself was a 
known and notorious ruffian and ‘that if 
he carried anybody in his Carriage, sus- 
picion would easily fall upon him. Maluk 
having thus been reduced to silence, four 
persons were told off to select a suitable 
place for the murder. These four were 
Hari, Ismail, Assu and Ali. 

When these preliminaries had been set- 
tled, Ismail took from Hari Rs. 15 and paid 
them to Maluk by way of advance. It had 
been arranged that.the murder should be 
done on a Sunday, and on this understand- 
ing and with his money in his hand, 
Maluk took his departure. Next day Ali 
met him and appcinted a time and place, 
Maluk was to be waiting with his carriage 
near Doctor Dada’s hospital on Sunday 
at 7p, m. At the time and place ap- 
pointed, Hari was in waiting, Shortly 
afterwards Ali, Ali Muhammad and the 
two Khojas who were to be murdered came 
with Hari to the place. Hari went through 
the form of asking the driver whether his 
conveyance was free. Maluk answered “Yes” 
and Hari then engaged him by the hour. 
The five took their seats in the Carriage 
and by Hari’s instructions, Maluk drove 
them to the City Railway Station. The 
place which had been selected for the 
murder is approached by a road which 
in the early part of the evening is apt to 
be frequented. The conspirators desired 
to waste some time and upon pretence of 
waiting fora customer they hung about 
the station until 8 o'clock. The whole party 
then returned to the carriage and under 
instructions from Hari, Maluk drove them 
in the direction of the jail. In this direc- 
tion they proceeded until the main road 
came to an end and they then went on 
along a temporary track until they came 
to a place where Ismails carriage was 
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standing alone. The horse was hobbled and 
the carriage was empty. Here Hari told 
the driver to stop, Five passengers got 
out and the driver was told tofollow them 
as his help would be required to handle 
some bundles of gunny bags. The whole 
party proceeded on foot to the entrance 
of a disused quarry. It was dark, but Hari 
carried a torch which he flashed from side 
toside as they went. Hari was conversing 
cordially with the two men whom he meant 
to murder, and the party was ‘even hila- 
rious. Nevertheless, when they came ‘to 
the gorge of the quarry, the two Khojas 
hung-back. They asked why they were 
being taken into a pit. Hari answered 
that through that pit there was a short cut 
to a village behind the quarry where they 
could buy the gunny bags of which they 
were in search. i 

The whole party then entered the pit. 
In the middle of the quarry the road bifur- 
cated. There are at that place two trees. 
From behind these trees, Ismail, Saffar, 
Abdullah, and Assu who were lying in 
ambush, suddenly burst out. The two 
Khojas were terrified. They would have 
taken flight but it was too late. Hari was 
walking by the side of the elder Khoja. 
He threw his arms about him. Saffar put 
his hand on his mouth, Ali Muhammad 
and Assu took hold of hisarms Rajabali 
was a boy of about 14. He broke away and 
took to flight. He ran back along the 
road by which they had come. In pursuit 
of him, went Ismail, Abdullah and Ali. 
Lalji in the meanwhile was stripped of 
his coat and thrown to the ground. The 
murderers sat upun his back. Saffar drew 
a knife from his pocket and opened it 
at the bidding of Hari. With this knife 
he. cut the throat of Lalji after the manner 
of a butcher slaughtering sheep. Lalji 
bled profusely and died within 15 minutes. 
Till the murderers were sure that he 
was dead, they continued to hold him to 
the ground, They then emerged from the 
quarry by the road that they had come. 
At the exit they waited for the three who 
had gone in pursuit of the younger Khoja. 
They waited for about three quarters of 
an hour. Ismail, Abdullah and Ali then 
came back, As they drew near, Saffar 
eagerly inquired what had happened. 
Ismail answered that the three had pursued 
their victim fora long way. He was within a 
little distance of making his escape. Two of 
the pursuerslost heart and abandoned the 
chase. [smail fully realised that if 
the boy should make his escape, the whole 
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party were liable to be ‘hanged. He was 

not to be thrown off. In the nick of time 

he ran the boy down and gave him a 

blow with his cudgel on’the back ofthe . 
head. He fell, and the other two then 

came up; the three men between them 

then took the boy’s life, 


The party were on their way home when 
Ismail observed that Saffar was still carry- 
ing on his shoulder the coat which had 
been stripped from Lalji’s back. Ismail 
asked him what he meant by taking the 
coat: did he wish to have them all ar- 
rested ? Saffar went through the pockets 
of the coat and took out the contents 
which were letters, coins and currency 
notes. By the side of the road, there were 
heaps of stones intended for building pur- 
poses. The coat was bundled up and 
hidden between the stones and was so 
covered, that it could not be seen, The 
whole party then returned to the city in 
Maluk’s carriage. Then they broke up 
and Maluk drove home to his stable. The 
disappearance of Lalji and his brother 
soon gave great anxiety to Virbai, his 
widow. She made such inquiries as-she 
could, and two or three days after the 
murder, a carriage driver named Karo 
happened to mention to Maluk that two 
Khojas had disappeared and no trace could 
be found of them. Maluk told him that 
on the previous Sunday he had driven 
two Khojas anda Hindu to the City Rail- 
way Station where he had left them, 
About this time a man named Teju, whose 
business it is tu carry stones in his cart 
from the quarry, happened to observe that 
vultures were hovering above a disused 
quarry known as Chaki Khan. Curiosity 
drew Teju to the spot and inside the pit 
he saw a dead body. This news passed 
from mouth to mouth and eventually 
reached the Police. The disappearance of 
the Khojas had been reported on Febrn- 
ary 17. The report of the discoveries of 
the bodies reached Sub-Inspector Xavier 
on February 18, at 1-15 P. m. He made 
his way to the spot and found there the 
body of the younger brother Rajabali. It 
was much decayed. The mashirnama 
which was prepared that day shows 
that 
“the body is only a skeleton and there is no flesh. 
Both the arms and the right foot are missing, 
There isa dirty piece of cloth in shreds round the 
body. The skull is broken on the left side. About 
30 paces towards the southeast there are blood 
marks on the stones anda black cap is lying near 
this place, about 4 paces away.” 

At that time the observers noted no- 
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thing else, About a mile to the east of the 
place where the body of Rajabali was 
found lying and at the bottom of the 
Chaki stone quarry, another body which 
was believed to be that of Lalji was also 
found. The flesh had been torn apparenty 
by wild animals and no injuries could be 
detected. Pieces of cloth were lying 
about near and around the body and 
about 15 paces away there was another 
black cap. The Police Officer had no 
doubt that he had discovered the bodies 
of the two missing men and he made, 
under s, 154, a first information report 
of a cognizable crime which he supposed 
to have taken place on or after the Feb- 
ruary 12. The Cantonment Police there- 
upon staried about their investigation. 
From Karo they learned the name of Maluk. 
Between the February 20, and March 10, 
Maluk was questioned three or four times. 
But Maluk had at that time no intention of 
incriminating himself. The ordinary Police 
could make nothing of him. They could find 
-no clue, and on the March 11, they gave up 
the investigation and handed over the 
papers to the C. I. D. Mr. Bhagwandas, 
who represents that department, im- 
mediately began his inquiries. On the 16th 
-he examined Karo and he also sent for 
Maluk. Onthe 18th he examined Hussein 
-who made a statement which he was 
afterwards unwilling to repeat in the 
witness-box. This man picked out Maluk 
at an identification parade on ths 19th. 
Maluk was then arrested. At this time 
Maluk had still no intention of telling the 
truth. He ‘made statements which are 
partly true and partly false. He gave the 
names of some persons who are not now 
suspected of complicity in the crime. 
These falsehoods he told withthe avowed 
intention of being afterwards able to repu- 
diate anything he might have said. 

This Maluk professes to be a devout 
Mussalman. After his arrest he realised 
that his complicity in the crime had come 
to the knowledge of the Police. He was 
apprehensive of punishment ina world to 
come. He was also not free from temporal 
fears. He had even visions of the gallows. 
These dispositions may perhaps be conducive 
to a visitation from another world. Be 
that as it may, Maluk believed that such 
a visitant appeared to him during the 
night while he was asleep. He saw the 
ghost of the younger Khoja. He was 
asleep, but on seeing the ghost, he weke 
up. From that time forth the innocent 
face of the younger Khoja haunted him 
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continually. He could have no peace until 
he had cleared his conscience by a full 
confession. Such a confession he attempted 
to make. He had, however, told so many 
lies that at first he was not readily believed. 
He, therefore, offered to confirm his confes- 
sion by a solemn oath. For an oath more 
solemn than that by which he-had already 
bound himself to secrecy, a common place 
will not serve. Maluk selected the shrine 
of Pir Mehtab Shah. The Quran is kept 
in this shrine. Maluk laid the sacred 
volume on his head and there repeated 
his confession. He implicated all those 
who have now been convicted. 

This was done on March 31. Until that 
time Mukhi Bundali had had no concern of 
any kind in the Police investigation, but 
on that day at about Sor 6 o'clock in 
the evening, word was brought to him 
that a man had been arrested who declar- 
ed that amongst those who had murdered 
Lalji and Rajabali, there were also two 
Khoj:s. Now Mukhi Bundali is the chief 
man in his Jamait. He had announced 
to thé congregation after prayers that it 
was the duty of every member of the 
communi'y to find out what had happened 
to the two missing men. For this purpose 
he had formed a search party. The Mukhi 
was greatly shocked to hear that amongst 
those suspected of the murder, there 
should be two members of his own com- 
munity. He thought it his duty to find 
out what truth there was in it at. all. 
He sent for Muhammad Kamadia who is 
also. an officer of the Jama‘t and the two 
went to the Police Station and inquired 
from Mr. Bhagwandas if what they had 
heard was true. By permission of 
Mr. Bhagwandas, the Mukhi and the 
Kamadia questioned Maluk who was 
in the lock-up.’ After hearing what 
he had to say, the Mukhi thought that it 
would be in the interest of Ali and Ali 
Muhammad to send for them; if they 
were really innocent, the Jamait would do 
what they could to help them out of their 
difficulty. At 10 o'clock that night in a 
full sessions of the Khoja Council, Alimade 
his appearance. The Mukhitold him that 
he was in the house of God and he adjured 
him solemnly to tell the truth. Ali was 
told that if he wasinnocent, the Jamait: 
would engage a Pleader to defend him, 
He was given to understand that if he 
confessed to participation in the murder, 
he had no help to expect. Ali burst into- 
tears. He was not asked to make a confes- 
sion but the surmise of the Mukhi is thas. 
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his conscience was pricking. He madea 
full confession and the story that he told 
was the same asthat which had been told 
by Maluk. The Council, when they learnt 
-that amcngst the murderers there were two 
members of their own community, were 


greatly horrified. Their hair stood on end; — 


they could not speak. Mukhi Bundalli had 
taken the story down in writing but he 
did not read what he had written. The 
Council broke up without coming to any 
resolution. The elders said that since Ali 
was a culprit there was nothing more for 
them to do and they must go. As the 
Mukhi was going downstairs, Ali implored 
him to save him. But the Mukhi said 


that’ he was helpless, for Ali was a 
murderer. On the next day Ali was 
arrested. 

This was the April 1. On April 3, 


Meluk was placed before a Magistrate by 
. whom a pardon was tendered to him on 
‘the condition that be made a full and 
true disclosure of everything within his 
knowledge. Ali may have perhaps thought 
that since he as well as Maluk had made 
full confession, he, as well as Maluk, might 
receive a conditional pardon. If 
this was his hope, he was disappointed. 
The investigating officer waited until April 
3, in case the man should change his 


mind, On that he was placed before-a 
_ Magistrate. The usual precautions were 
taken and the usual cautions admin- 


istered. Ali then repeated his confession 
which was recorded by the Magistrate 
who had satisfied himself that the confes- 
sion was voluntarily made. On the same 
day a conditional pardon was tendered to 
Maluk. This man has been examined and 
cross-examined again and again. His story 
has been elicited from’ him in the minu- 
test detail and every effort has been made 
to discover some inconsistency between the 
story as he tells it and the two confes- 
sions which were made by Ali. It is from 
these two informants that the details of 
the offence have been discovered. The 
remaining evidence is no more than cor- 
roboration. On the subject of the accom- 
plice and his evidence, the nature and 
quantity of the corroboration which is 
required, the learned Judge has charged 
the jury in great detail, He has 
also dealt with the retracted confession 
and he has explained to the jury what 
use it is lawful and safe for them to make 
of such evidence. After receiving full 
-and detailed instructicns on the subject, 
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the jury unanimously returned a verdict 
in the terms already recorded. i 
This is, therefore, an appeal from the 
unanimous verdict of a jury. The appel- 
lants claim that they are entitled under 
s. 482 toargue not on points of law only, 
but on points of facts also. It will be 
convenient to deal first with the points 
of law. On this point, reference was made 
on both sides to a number of decisions 
not to be found in any authorised publica- 
tion. To such decisions, though I have 
read them, Ishall make no ‘direct refer- 
ence. There are law reports which are 
published by authority; but there is also 
a great number of journals which give 
indiscriminate publicity to decisions some 
of which might, without much loss, be 
committed to oblivion. The law is that 
no Court shall be bound to hear cited or 
shall receive or treat as an authority 
binding on it any reports other than those. 
published by competent authority. This 
is a very salutary law and it 
should not be suffered to sink into abe- 
yance. The first question of law arises 
thus: Mr. Partabrai wanted a copy of 
every statement made to the Police by - 
the witness Alu under s. 162, Uriminal 
Procedure Code. The Public Prosecutor said, 
that beyond two statements already pro- 
duced, no other statement of this wit- 
ness had been recorded except ‘that 
there are notes of the investigating 
officers in their respective diaries, 
Mr. Partabrai wanted copies of those notes, 
The Public Prosecutor, on principle, ob- 
jected. The Judge passed the following 


order: ` ; 

“As there are no statements recorded of this wit- 
ness under s. 162, no copies can be given to the 
defence Counsel, but as the notes are the only 
writing of what the witness may have stated: to 
the Police, I would, in theinterest of justice, err. on 
the safe side and allow copies of these notes, 
Had there been regular separate statements recorded 
under s. 162, I would never have allowed the use 
of the notes of the diary to the defence.. At the 
same time the defence Counsel have been -distinctly 
given to understand that copies of these notes are 
not given to them as statements of the witness.” 


The same thing happened with regard to 
the witness Karo and the witness Maluk. 
To the witness Bhagwandas, a question was 
put in these words: : 

“Thereis no reference in the investigation papers 
handed over to you by the Sub-Inspector_ Xavier to 
Alu’s statement except on 20th and 21st February? 

The Public Prosecutor objected to this 
question. The order of the Judge was: 

“Question disallowed, as the obvious object of Mr, 
Partabrai is to get the contents of Xavier's diary 
indirectly through this witness, Section 172, Oriminal 
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‘Procedure Code, is against direct 
‘of diaries as evidence,” 


It is elsewhere said: 


“Such use is specifically forbidden by s. 172, 
Criminal Procedure Code. Without reference to the 
notes in the diary if the defence Counsel can formu- 
late questions to contradict the witness Alu, be may.” 


Upon these orders, the appellants have 
raised objection in these terms. That 
the learned Additional Judical Commis- 
sioner has seriously erred in law isnot 
supply the defence with copies of the 
statements of the prosecution witnesses 
recorded by the Police. Copies of such 
statements - have been refused on: the 
‘ground that only notes of such statements 
‘were made in the Police diary. 


That this refusal of the learned Judge is 
agains: the very terms of s. 162, Criminal 
Procedure Code, It is also contrary to the 
decisions of the various High Courts. Asa 
consequence of this refusal, the appellants 
became unable to point out serious contra- 
dictions in the evidence of prosecution 
witnesses which would have affected the 
verdict of the jury. It is to be observed 
in the first ‘place that the- learned 
Additional Judicial! Commissioner did 
not refuse those copies of the’ Police 
‘diary which were asked for by the defence, 
. Hehas specifically allowed such copies to 
be given. What he did not allow appears 
from his own words which are these: j 


or indirect use 


“I cannot therefore allow the contents of 
the diary to be brought on the -record as 
evidence.” The question therefore is 
whether the Additional Judicial Coni- 
missioner committed an error. of law 
in declining to allow contents of the 
Police diary to be brought on the record as 
evidence. The learned Judge relies on 
8. 172, Criminal Procedure Code, which 
says: ; 

“() Every Police Officer making an investigation 
under this Chapter shall day by day enter his 
proceedings in the investigation in a diary, setting 
forth the time at which the information reached 
him, the time at which he beganand closed his in- 
vestigation, the place or places visited by him, and 
a statement af the circumstances ascertained through 
his investigation, (2) Any Criminal Court may 
send for the Police diaries of a case under inquiry or 
trial in such Court, and may use such diaries, not 
as evidence in the case, but to aid it in such inquiry 
or trial, Neither the accused nor his agents shall be 
entitled to call for such diaries, nor shall he or they 
be entitled to see them merely because they are 
referred to bythe Court: but, if they are used by 
the Police Officer who made them, to refresh his 
memory, or if the Court uses them for the purpose of 
contradicting such Police Officer, the provisions of 
the Evidence Act, 1872,'s, 161 or’s. 145, as -the case 
‘tay be shall apply.” > 


These words seém clear enough, but they 
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.to his notice before 


-expressly 
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must beread with s. 162, Criminal Proce 
dure Code, which says : ` 

“Provided that, when any witness is called for the 
prosecutionin guch inquiry or trial whose statement, 
has been reduced into writing as aforesaid, the Court 
shall, on the reqùest of the accused, refer to such’ - 
writing and direct that the accused be furnished with 
acopy thereof,in order that any part of such state- 
ment, if duly proved, may be used to contradict 
such witness in the manner provided by s, 145 
Evidence Act, 1872: When any part of such state- 
ment is so used, any part thereof may also be used in 
the re-examination of such witness, but for the pur- 
pose only of explaining any matter referred to in his 
cross-examination, Provided, further, that if the 
Court is of opinion that any part of any such state- 
ment is not relevant to the subject-matter of the 
inquiry or trial, or that its disclosure to the accused 
isnot essential in the interests of justice, and is 
inexpedient in the public interests, it shall record 
such opinion (but not the reasons therefor) and shall 
exclude such part from the copy of the statement 
furnished to the accused. (2) Nothing in this section 
shall be deemed toapply to any statement falling 
within the provision of s 32, cl. (1), Evidence Act. 
1872” > i S 

The difficulty was introduced by am- 
alteration, called an amendment, which 
was inserted into the Act in 1923. ) 
as it stood before that change had been 
considered and interpreted by the highest 
authority. But those interpretations were 
given up a form of words which is now 
obsolete. The question now-is, what does 
the Code mean now that it has been 
changed ? Lord, Herschell haslaid down [in 


Bank of England v. Vagliano (1)], a rule of 
interpretation in these words: ‘ 

“The proper course is, in the first instance, ta 
examine thelanguage of the Statute and to ask 
what is its natural meaning, uninfluenced by any 
considerations derived from the previous state of the 
law and not to start with inquiring how the law 
previously stood, and then assuming that it was pro- 
bably intended to leave it unaltered, to see if the 
words ofthe enactment will bear an interpretation 
in conformity with this view.” - ) 


I shall, therefore, postpone any discussion 
of the Code of 1898, until I have first con- 
sidered the law as it now is. The admission 
of evidence is dealt with as a whole bythe 
Evidence Act. Previous statements are 
considered in ss. 145, 155 and 157, Evidence 
Act. Such statements may te used -to 
corroborate a witness or to impeach. his 
credit, as the case may be. If the state- 
is in writing or has been reduced 
into writing, the writing must be brought 
it can be proved 
to contradict him. This last proviso is 
contained in s, 145, Evidence Act, to 
which s. 162, Criminal Procedure Code 
refers. That section imposes 
a narrow restriction on the general pro- 


(1) (1891) A © 107; 66 LJ Q B 145; 55 JP 676; 39 
WK 657; 64 LT 353, - 


‘The law -` 


‘’ may afterwards 
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visions of-the Evidence Act. In brief terms, 
s. 162 altogether deprives the prosecution 
of the use of previous statements made to 
the. Police by any witness whom they 
call. Those statements 
may, however, he very useful to the opposite 
side. On this point Sir John Edge, O. J., 
has made these remarks [in Queen-Empress 
v. Manu (2) .] ' 

- “In my opinion Her Majesty's Judges in Eng- 
Jand are fully as anxious as are Her Majesty's 
Judges in India, that accused persons should have 
a fair trial and should be afforded every legitimate 
opportunity for, and means of defending them- 
selves; but I never heard it suggested in Hngland 
that the prosecution should prepare the brief for 
the defence, or should supply the defence with a 
copy,or a summary, of the evidence of a person 
from whom the Police had obtained information 
which was considered to be unreliable or immaterial, 
and which consequently the prosecution did not 
propose to put: before the Vourt, or should supply the 
defence with any information which had been obtained 
for the purpose of proving, if the necessity should 
arise, a rebutting case.” 

- The Police in India have taken a simi- 
lar view of their duties, and it appears that 
during the last. two or three years, the 
Police in Sind has not been recording 
separate and full statements of persons 
examined by them. They do, however, 
keep a special diary under 8. 172, Orimi- 
nal Procedure Code, and in accordance 
with the instructions contained in the Police 
Manual, Vol. 3, p. 1109. This is the diary 
which the Additional Judicial Commissioner 
refused to allow the defence to bring 
on record as evidence. It is alleged by the 
appellants that this refusal on the part of the 
learned Judge is ‘against the very term of 
s. 162, Oriminal Procedure Code. Now, since 
we have bere a question apt to arise in every 
case which a Court of Session is required 
to try, a right decision upon it is very 
necessary. But since it is also a question 
upon -which High Courts have come to 
contrary conclusions, a right decision is not 
readily to be found. It js necessary to 
scrutinise every word of the text of the law 
and to give every such word its plain and 
natural meaning. A Court is not to con- 
jecture what the Legislature meant to say 
hut ascertain what is said that it meant; 
and for this purpose it is needful to bring 
s.162 and s. 172 into such harmony that 
both shall.stand side by side and neither 
usurp the place which belongs to the other. 

Section 162, Oriminal Proced ure,Code,deals 
with three things. They are : (1) a statement 
made by any person to .a Police Officer, 
(2) the same statement reduced into writing, 
and (3) a record thereof in a Police diary 


(2) 19 A 390; A W N 1897, 174, 
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or elsewhere. These three things are quite 
distinct. The person makes a statement 
in hisown words. A penman may reduce 
those words to writing. A Policoman may 
makea record in his own words of what 


he hears said : 

“The statements made in the course of Police 
investigation are seldom reported verbatim by Police 
Officers ant what is often found recorded in the 
diary is only the substance of such statements written, 
in the language of the Police Officer himself. The 
statements are aleo never read over to the witness, 
and,as the section itself provides they are never 
signed by them. Again, in this province, Police 
diaries are often written in English and there is 
sométimes found here and there a passage which is 
either highly ambiguous or not very intelligible. This 
being so, itis neither fair to the Police Officer nor 
tothe witness totreat the statements recorded in the 
diary as proving what the witness said to the Police 
Officer.” 

These are the words of Fazl Ali, J:, 
in Behari Mahton v. Emperor (3). Very 
similar language has been used by 
Knoz, J., in Queen-Empress V. Nasirud- 
din (4). He says: : 

“Gach statements are recorded by Police Officers 
in the most haphazard manner. Officers conduct- 
ing an investigation not unnaturally record what 
seems in their opinion material to the case at 
that stage, and omit many matters equally 
material, and it may be of supreme importance 
as the case ' develops. Besides that, in most 
cases they are not experts of what is and what 
ig not evidence. The statements are recorded 
often hurriedly in the midst of a crowd and 
confusion, subject to frequent interruption and 
suggesstions from by-standers. Over and above 
all, they cannot be in any sense termed deposi- 
tions, for they are not prepared in the way ofa 
deposition; they are not read over to, nor are 
they signed by, the deponents. There is no 
guarantee that they do not contain much more or much 
‘Tess than what the witness has said. The law has 
safeguarded the use of them, and it never can 
have been theintention of the Legislature that, as 
in this case, copies of them should have been 
without question and as a matters of course 
made over to the accused or their Counsel.” 


Now, by cl. 1, s. 162, Oriminal Pro- 


cedure Code, the use of any of the 
three things already referred to, is ex- 
pressly prohibited for al] purposes, To 


this general prohibition, cl. 2 provides 
an exception. When a statement has 
been reduced into writing, the Court is to 
supply the accused with “a” copy of 
such writing.” This must mean (2); it 
cannot mean (1), and it does not appear 
to mean (3). If a Policeman adheres 
strictly to the course of prudence, he 
will do what in this case the witness 


says that he did:do. These are the 
words of Sub-Inspector Xavier: 
(3) 10 Pat. 107;.131 Ind, Cas. 801; A IR 1931 


Pat. 152; (1931) Or. Cas.: 392; 32 Or. L J 797; Ind, 
Rul. (1931) Pat, 241; 12 P L T 798. 
(4) 16 A 207; A W N 1894, 57, 
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“The purpose of my diary is to keep the 
Memorandum of the steps taken during the 
investigation, If I record anything in my diary, 
I merely record my impression—my note—of what 
information | may have gathered from the wit- 
ness but not in his own words.” 

So far there is, in my opinion, no 
conflict between s. 162 and s. 172, Orimi- 
nal Procedure Code. A record such as 
Sub-Inspector Xavier made, will be 
privileged. Neither the accused nor his 
agents will be entitled to call for such 
a diary nor shall he or they be entitled 
to see it merely because it is referred 
to by the Court. Difficulties begin to 
arise when, from excess of zeal, an 
officer reduces to writing a statement made 
by the deponent in the deponent’s own 
words and embodies that writing in his 
special diary. In Calcutta such statement 
will be divulged under s. 162, The 
Panne case is Dadan Gazi v. Emperor 
Oe a series of decisions, which are too well 
known to require reference, it was held by this 
Court that such statements whether recorded in 
a diary under s. 172 or not, fell under the 
provisions of s. 162 and were liable to be produced 


under the conditions laid down in that 
section.” 

In Allahabad, on the other 
will be withheld under s. 
the leading case is Queen Empress v. 
Mannu (2), and the opinion of four 
learned Judges who sat upon the Full 
Bench is thus summarized : 

“A Police Officer investigating a case may 
lawfully reduce into writing in the special diary 
the full and unabridged statement made to him 
‘by ‘@ person whom he is examining or has 
examined under s. 161, Oriminal Procedure Code, 
and if he does so, his record of such statement 
is part of the special diary and is just as 
much privileged asany other entry in the diary, 
All statements made under s. 161, Oriminal Pro- 
cedure Oode, to a Police Officer and reduced into 
writing by him should be reduced into writing 
in the special diary and not elsewhere.” 

Such statements as those now under 
consideration, may fall either under 
s, 162 ors. 172. They may be dealt with 
easily enough on either one of two 
assumptions, It may be assumed that 
s. 172 prevails over s. 162, or it may be 
assumed that the amendment to s. 162, 
by implication, overrules s. 172. The 
difficulty is to- allow full force and un- 
restricted operation to both sections at 
once. It must not, I think, be supposed 
that the alteration to s. 162 by 
implivation overrules anything in s. 172. 
Had this been the intention of the Legis- 
lature, the natural course would be to 
say: “Notwithstanding anything con- 

(5), 33 O 1023; 4 Or. Lg 79, ° rae 
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hand, it 
172. Here 
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statements a3 are now under 
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tained in s. 172...” Statutes are’ not to 
be held to be repealed by implication 
unless the repugnancy between the new 
provisions and the former Statute is 
plain and unavoidable. Are we 
avoidably constrained to admit a repug- 
‘nancy between s. 162 and s. 172 ? 


The course by which the Oalcutta 
High Court has sought to avoid this 
conclusion, seems to be this. Statements 


reduced to writing ought not to be in- 
cluded in the special diary ; what ought 
not to be included may be treated as if 
it were not included. Therefore without 
infringing 8.:172, such statements may 
be extracted from the special diary and 
divulged. If this be the syllogism 
proposed, then it appears to me that the 
proponent might be put to the - proof of 
both his premises. In Allahabad the Full 
Bench has clearly laid down these 
propositions : . 
“Statements taken down under s. 161, Criminal 
Procedure Code, are within the true intent and 
meaning of 8. 172 of the same Act, included in 
the category ofthe matters which an investigating 
Police Officer should under the provisions of that 
section insert in the diary. But it must not be 
inferred that such latter section contains an exhaustive 
list of the matters which may with propriety be 
so entered, There is much which may tend 
to the furtherance of the objects for which the 
diary has been instituted, which would not fall 
within the language of that section, but which 
may with great advantage be entered in the 
diary, andwhen so entered, would be within the 
exemption from exposure extended to the diary 
by law. I know no canon of construction which 
justifies a narrower and more restrictive interpreta- 
tion of s. 172, nor am I aware of any authority hy 
which a document protected from disclosure:for 
reasons of public policy, can be divested of such 
protection, simply because it may contain redunds 
ant or irrelevant matter.” : 
The case was- quoted before the Privy 
Oouncil in Dal Singh v, Emperor (6), and the 
Board referred to it with approval. This 
decision, which has behind it the highest 
authority, invalidates the first premise 
of the proposed syllogism. It shows that 
the special diary may contain such 
f considera- 
tion. The second premise is refuted by 
the language of the section itself. 
Protectio is given to the special diary 
for reasons of public policy. Analogous 
reasons underlie s. 125, Evidence Act, which 
provides that no Magistrate or Police 


‘Officer shall be compelled to say whence 


(6) 4t C 879; 39Ind. Cas, 311; AI R 1917P O 


25; 18 Cr. D J 473; 44 IA 137;13 N LR ico; 15 


A L J 475; 1 Pb W 66l; 19 Bom, L R510: 21 
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hs got. any information as. to the com- 
admission of any offence. What those 
reasons are, Sir John Edge has said in 
_Queen-Eimpress v. Manu (D. They are 
. ot affected by the ignorance, negligence 
or ineptitude of any subordinate officer 
of. Police : i 

*.“Thé Legislature has not conferred upon Judges 


“power to make- rules for the making of special 
not to be 


diaries, or as to what is and what is 
entered, in, them or to form part of them. Were 
-we -to decide that statements made to Police 
:Officers under`s. 161 of the Criminal Procedure 
“Code; shall’ be entered in the special diaries, or 
iif .entéred in them, shall not be deemed to be 
sparts . of the special diaries, we should be 
attempting to usurp the functions of the Legisla- 
ture, and therein would be forgetting our duties 


as Judges," 
t+These are the words of ‘Sir John 
“Edge which the Privy Council has 
‘sanctioned ‘by its approval and they were 
‘spoken in the year 1897. They were 
therefore on record at. the time when, a 
‘Division Bench of the Oalcutta High 
Oourt delivered in 1906 the decision of 
‘that Court; Dadan Gazi v. Emperor (5) 
ito? the contrary effect.’ Their Lordships 
‘of the Division Bench have not however 
‘adverted to the Full Bench decision: of 
the Court of Allahabad, nor in fact do 
‘they appear to have taken notice of 
any., decision from any Court other than 
their:awn. It was however on an appeal 
drom the High Oourt of Calcutta that 
the Allahabad case was quoted before 
the Privy Oouncil. The High Court of 
„Madras Has had occasion, in Queen- 
‘Empress. v. Venkataratnam Pantulu (T) to 
‘consider a similar question. Cases from 
"Oalcutta were quoted, but without effect. 
Their Lordships’ judgment is brief, but 
their opinions seems to coincide with 
that of Sir John Edge and the Full 
wBanch. - , 

as It appears therefore that the greater 
Weight of authority is on the side of 
Allahabad.. The contradictory opinions 
„Of the High Courts . were recorded be- 
fore the alteration introduced into the 
‘Criminal Procedure Code by Act-XVIII of 
(1923, - but that Act introduced no 
„alteration into s. 172. The Special 
,Committee did reccrnmend thats, 162 
should be completely recast. That sec- 
-tion in its new form contains a refer- 
‘ence to Police diaries. It .does not, 
‘however, expressly overrule anything con- 
‘tained in s. 172; and I have already 
¿given reasons for thinking that there is 
»no. necessity to suppose any implied but 


(7) 19 M14, 


T = io, 
unexpressed alteration. The two sections- 
can still be read in such a manner’ 


that. they harmonize one with another.: 
The defence are entitled to. a copy of: 
any statement which may have . been 
reduced intc writing, but-if any record, 
of that statement has been made in a 
Police diary, there is nothing in the 
second proviso to s. 162, which directs. 
that the accused should be furnished. 
with a copy of such record. The. pro- 
tection afforded by s. 172 does not: 
depend upon the form. which that re- 
cord may happen to take, | nor 
would it be abrogated by the, acci- 
dent that the recording officer, instead of 
saying, “The witness told me he had seen” 
happened to write in inverted commas, ‘I 
saw.’ Sk 

Fhis isthe law as it was laid dow 
before the alteration of s. 162. Now it isa 
sound ruleʻof interpretation to take. thé 
words of the Statute as they stand, and to 
interpret them ordinarily without any, 
Teference to the previous state of the law 
or the. English Law upon which it may be 
founded; but when it is contended that the 
Legislature intended by any- particular 
amendment tomake a substantial change in 
the pre-existing law, it is impossible to 
arrive at à conclusion without considering 
what the law was before the particular 
enactment, tosee whether the words used 
in the Statute can be taken to` effect the 
change which is suggested as intended: 
Abdur Rahim v. Abu Muhammad. Barkat 
Ali Shah (8). In tbe particular case now 
before me, Iam not prepared to hold that 
the alteration introduced in 1923 into 
s. 162 affected by implication so material 
a change ins, 172, that the interpretation 
of the latter section which had -previously 
been laid down by authority is no longer 
good law: i : TS 

The general question may be difficult 
and doubtful, but for the purposes of the 
present case, the particular point which 
requires decision can be reduced toa very 
narrow compass. The speakers, whose 
statement has been reduced into writing 
and included in the-diary, are four only. 
Their names are Virbai, Valab, Gangji 
and Maluk. No request was made to the 
Court to refer to the writing to . which 
Virbai's statement had been reduced, or to 
furnish the accused with a copy of it. 


(€) 55 © 519; 108 Ind. Cas. 361; A I Ri928PC 
16; 55 I A96; 9P LT 65; IL T 40 Cal. 19; 27 
L W 339; 32 C WN 4&2: 26 A L J464; 54MLJ 
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Valab and Gangji were two men who 
were arrested on suspicion and afterwards 
released. They were not called as wit- 
nesses and the proviso to s. 162 has, there- 
fore, no application. There remains Maluk. 
Now it does not appear from the record 
that when this witness was called, the 
Court was requested to furnish the accused 
with acopy of the writing. The accused 
admit that they made no such request and 
the reason why it was not made, is alleged 
by them to be this. When Karo was in 
the witness-box, Mr. Partabrai asked for a 
copy of the statement of this witness 
before Mr. Bhagwandas. The Public 
Prosecutor said that no statement had been 
recorded. Mr. Partabrai then asked for a 
copy of Mr. Bhagwandas’ diary. This the 
Court refused to allow relying upons. 172, 
Criminal Procedure Code, From this 
refusal the accused concluded that it was 
useless toreiterate the request. 
. This conclusion was premature. The 
reason why no copy of Karo’s words eduld 
be furnished is expressly stated. It is 
that. there is no original of which a copy 
could. be given. ‘Quite different is the case 
of Maluk. Had the accused followed the 
Procedure laid down in the proviso to s. 162, 
they would have asked the Court torefer 
to the writing to which Maluk’'s statement 
had been reduced. The Court would then 
have made the reference; the writing 
would have come to light and the law 
would have taken its course. Every case 
must be decided on its own facts and if 
there has been any mistake made, the 
extent of the prejudice to the accused in 
each case must determine whether the trial 
should be held altogether vitiated or 
whether the defect is 
consequence: Hazara Singh v. Emperor (9). 
Now, in the present case there is one 
thing clear. Maluk has had one object 
throughout: it was to save himself. This 
object he pursued first in one way and 
afterwards in another. At 


afterwards he told the truth in the hope 
of earning a pardon. That -there are 
contradictions and differences in his various 
statements is certain. No one denies it. 
But the only use that could be made of 
such contradictions, is to impeach the 
credit of the witness. Now, by the use 
of the earlier statements the 
could only prove that which the Crown 
is ready to admit and has readily admitted. 


(9) 9 Lah.’ 339; 108 Ind, as.: 
Lahr 257; 29 Or.L J 348; 9 AT-Or, R 559, 
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Those contradictions would prove that an 
accomplice is unworthly of credit unless 
he is corroborated in material particulars. 
This is a proposition which the Court 
presumed without proof, and the jury was 
distinctly and repeatedly instructed to 
that effect. From this discussion the 
following conclusion emerges. The alleged 
mistake in the procedure has not been 
established. But itis not in this particular 
case such a mistake as would, if it had 
been committed, make it necessary to set 
this conviction aside. 

The next point of law is this: ‘That the 
extrajudicial confession) of the co-accused 
Ali to Mukhi Bundalliand Muhammad 
Kamadia.is clearly inadmissible under 
ss. 24, 2i and 26, Evidence Act.” Section 
26 makes inadmissible any. confession 
made -whilst the confessor is in the. 
custody of a Police Officer. Now, -Ali 
made his confession to the Mukhi ‘of the. 


_Jamait on March 3]. He was not taken 


into custody until the following day. 

This isclear from the evidence. of Mr, 

Bhagwandas, and the learned . Judge who 

tried the case did not believe that an 

officer of the standing of this witness 

would dare to perjure himsélf on such a; 
point as this. After hearing the point. 
elaborately discussed, I am of the same. 
opinion. This disposes of the objection 

founded on 8.26. Section 25 relates toa. 
Now: 
the Mukhi and the Jamait are not Police - 
Officers’ and this section, therefore, does not | 
invalidate the confession. A ) a 
“To attract the operation of s. 24, a 

confession must be induced by a threat 
or promise proceeding from a person in ` 
authority and sufficient in the opinion of - 
the Court, to give the accused person 

grounds which would appear to him -> 
reasonable, for supposing that, by making ` 
a confession, he would gain any advantage - 
or avoid any evil of a temporal nature, ` 
Now, the learned Judge who tried the 
case was of the opinion that Bundalli 
Mukhi and Muhammad Kamadia cannot be ; 
regarded as . persons in authority. This : 
conclusion has been hotly contested, and E : 
am prepared to goso far with those who - 
argue the case for the appellants as to allow 
that the Mukhi and Muhammad Kamadia, : 


‘who are officers of the Jamait, may well > 


be regarded for the purpose of this : 
section .as_persons in authority. Further 
than this, I am not prepared to go. It - 
seems clear to me that the Jamait had not : 
the least. desire to’ élicit from Ali a con- 
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‘fession of complicity in this crime. They 
_adjured him in the name of God to tell the 
truth, their hope and their expectation 
was that to this adjuration the answer 
would be: ‘Before God I am quite 
innocent’. If Ali had protested his in- 
nocence, the Jamait were prepared to 
afford him such assistance in the prepara- 
tion and presentation of his defence as their 
means would allow. But they, by no means, 
suggested to him that by making any 
confession he stood to gain any advantage, 
, and as soon as the confession was made, the 
whole Jamait rose up in horror and dismay, 
and declined to afford the murderer any 
further countenance. There is nothing in 
this, which would bring into operation s. 24, 
Evidence Act. f 


- The third point of law is raised in these 
words: “That the learned Additional 
Judicial Commissioner has erred in law by 
disallowing several relevant and important 
questions put by the defence in cross- 
examination.” This has reference to the 
following question addressed to Sub- 

Inspector Xavier, “Isit not a fact that 
Hari told you that Alu’s brother-in-law 
Muma, son of Dhana, and Mukhi Bundalli 
were his enemies?” The Public Prosecutor 
objected to this question and the learned 
Judge passed the following order: 

“There is no doubt that even if the accused did 
‘state as suggested, it would be an admission accord- 
ing to the definition of admissions as given in s. 17, 
Evidence Act. That being so, it cannot be used in 
favour of the maker of it, except under s. 21 of the 
Act; but s. 21 does, not apply to this alleged admis- 
sion. I, therefore, disallow the question.” 


. . Attacking this ruling, Mr. Asafali opened 
his argument by inveighing against the 
monstrous inequity of not permitting the 
“prisoner to place his defence on record at 
the earliest possible moment. After an 
eloquent passage upon this topic, he came 
at last tothe ruling given by the learned 
Judge and the reasons. upon which it rests. 
He attempted at first to assert that what 
‘Hari said to the Sub-Inspector could not 
come within the definition of an “admis- 
sion.” His argument appeared to be that 
as a self-exculpatory statement, it does not 
fall within the definition. But on this topic 
he appeared unable to satisfy even 
himself and he passed onto argue that 
although as an admission the words 
cannot be proved, they might yet be 
relevant otherwise than as an admission. 
Being asked to indicate any other section 
high might serve his purpose, he referred 
tos. 8. f 
The point ‘is this: In his statement in 
a 
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relates to “conduct”, 
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the Sessions Court Harisaid: “I told the 
Police Inspector that I was a merchant and 
my enemies. Bundalli, Alu  Khimji, 
Jaffar and Muhammad Kamadia were 
waiting outside,” and again “on account 
of enmity [have been implicated”. His 
Advocate endeavoured to corroborate this 
statement made by his client by showing 
that he had said the same thing once before. | 
It was argued that whatever the Evidence. 
Act may say, natural justice requires that 
the prisoner should be allowed to get his 
defence on the record at the earliest pos- 
sible moment. Arguments based on 
natural justice are received by every Court 
with great reserve. Courts are established: 
to do justice according to law; they are 
to proceed cn thelines which the Legislature 
has laid down ; andif a Legislature should 
deviate from the straight and narrow path 
of natural justice, to correct their mistake, 
is not one ofthe duties committed to the 
judiciary, An early opportunity to bring 
his defence on record was afforded by the 
Magistrate who examined the prisoner under 
s. 342. That opportunity the prisoner let 
slip. In the Magistrate's Court he was 
asked this question. ‘You have heard the 
prosecution evidence. What have you to 
say aboutit?” The answer was: “Whaet- 
ever I have to say I will say inthe 
Sessions Court.” 

Mr. Asafali quoted a passage from Wills, 
J.,on circumstantial evidence, But the 
very passage upon which he relies is 
against him. The practice of advising 
prisoners to reserve their defence is con- 
demned by the learned Judge in unequi- 
vocal terms. What the Evidence Act has 
to say about admissions will be found in 
ss. 17, 18 and 19. It seems-impossible to 
deny that the words “the Mukhi is my 
enemy” are an admission. They suggest 
an inference that the Mukhi might bear 
false witness and this would be a relevant 
fact. Sections 17, 18 and 19, Evidence Act, 
seemto contemplatecivil rather than criminal 
But a person charged with 
a crime is party tothe trial, and as such, 
heis not permitted, as a general rule tọ 
prove on his own behalf any statement 
that he may formerly have made. That 
part of s.8 upon which the defence relies 
The conduct of any 
party in reference to any fact in issue 
is relevant whether it was previous or sub- 
sequent thereto: but the word “conduct” 
does not include statements unless those 
statements acccmpany and explain acts 
other than statements, The appellant wag 
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asked what was the act other than the 
statement upon whichhe relies. He could 
only answer that Hari must have turned 
to the Policeman and addressed himself 
to him. It is true that a speaker can 
scarcely say anything without opening his 
mouth and turning towards his interlocutor. 


I am not, however, prepared to hold that- 


such acts as these, when nothing more 
can be suggested, are enough to bring in 
words then uttered within the meaning 
of s. 8, Evidence Act. In preference to 
the text of the law, the learned Advocate 
put forward Illus. (d) and (e) to s. 21. Now 
the practice of looking at the illustration 
rather than the words of the Actis a mis- 
take. The illustrations are intended only to 
assist in construing the language of the 
Act. Illustraticns, although attached to, 
do not legally form part of the Act and 
they are not absolutely binding on Courts; 
they merely go to show the intention of 
the framers of the Act, and in that and 
other respects they may be useful, pro- 
vided they are correct. It is not, however, 
necessary to cast any reflection upon the 
correctness of Illus. (d) and (e). Ilus. (d) 
shows how an admission may become admis- 
sible as “conduct” under s, 8. Illus,(e)is of a 
similar character, and the learned Advocate 
has already found himself unable to show how 
this particular admission could be brought 
within the meaning of s.8. I find, there- 
fore, no mistake here. ; 

The fourth mistake of law which the 
learned Advocate supposed himself to have 
discovered isthis. Besides the confession 
of Ali made to the Jamait on the 31st, 
there is alsoa similar confession made by 
the same deponent before a Magistrate on 
April 3. To exclude this second confession 
the appellants have sought to avail them- 
selves of s.364, Criminal Procedure Code. 
That section provides that every question 
put, shall be recorded in full in the 
language in which the confessor is examined 
or if that is not practicable in the language 
of the Court or in English, Now the 
Magistrate by whom Ali was examined 
was Mr. Yar Mahomed. He put questions 
to Ali in Sindhi and the replies were 
made in the same language. Mr. Yar 
Mahomed can write Sindhi, whichis his 
mother-tongue. His sheristedar was also 
present. Butno statement in Sindhi was 
recorded. Itis admitted by the Public 
Prosecutor that there is here an irregularity. 
But the law is that no irregularity is 
sufficient to invalidate any conclusion of 
a competent Court unless such irregularity 
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has, in fact, occasioned a failure of justices 
This is s. 537 and under this section the: 
Public Prosecutor contends that thé defect _ 
may be condoned. This objection has been 
fully dealt with by the learned Judge who 
has these words: 2 Be 

“The absurdity of the contention of Mr, Jhamatmal 
is obvious onthe face of it. Had. a Magistrate, - 
not knowing the Sindhi language well and recording 
the confession in Sindhi being found otherwise 
impracticable, recorded a confession in English, 
however inaccurate the record of what the ac- 
cused actually eaid, it would have been admissible; 
but just because the Magistrate with whom we are 
concerned, knows Sindhi as well as English thorough- 
ly well, and just because he was able to re- 
produce.quite correctly in English what theac- 
cused said in Sindhi, there was a defectin his 
proceeding which should_be looked upon asin- 
curable... A grosser case of reductio ad absurdum it 
would, in my opinion, be very difficult to con- 
ceive,” S R : 

It seems to-me clear that in this case 
there isno possiblity that the irregularity 
such asitis, could occasion a failure of 
justice. The Magistrate who recorded the 
confession has been examined and he 
said that he is as proficient in English 
as he is in Sindhi. He is sure that as 
far aS interpreting goes, .he made no 
mistakes. What he recorded was translated - 
into Sindhi at the end, and Ali 
admitted it to be correct. I find, there- 
fore, that in this objection as in the other 
there isno substance. This is an appeal 
against the unanimous verdict of a jury. 
Nonetheless, the appellants have argued 
on points of fact as well ason points of 
law. Sections 375 and 376 confer on a 
High Gourt very wide powers toentersain 
a discussion on points of fact, but the 
manner in which we should exercise our . 
jurisdiction is another question. The rule 
of practice which prevails in this Court is 
laid down bya Full Bench ofthis Court 
in these terms: 

“A High Court will not generally allow the 
verdict of a jury to be attacked arbitrarily, it 
being necessary for the representative of the 
convict to sbow prima facie that the verdict ‘is 
unsupported by evidence..A High Court, in the 
exercise of its jurisdiction confirming a death 
sentence, has power to go behind the verdict of the 
jury and substitute its own finding for the una- 
nimous finding of a jury. But, as a generalrule, 
it willnot permit the evidence placed before the 
jury tobe criticised in the same way as it would 
in an ordinary appeal, nor will: it set aside the 
verdict of the jury without great circumspection; 
Emperor v Gul (10), i 

Maluk has been cross-examined at very 
great length and in very great detail. 
His words have been minutely contrasted 
and compared with the words used by 


(10) 15 SL R103; 64 Ind. Qas, 657; ATR 1921 
Sind 84, 
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the other confessing prisoner. 
all the labour and care 
spent on this subject, only three points 
have been elicited, on which the two 
statements can be said to be seriously at 
variance. These are: first, who struck the 
knife into the ground; second, who: went 
into the station and who stood outside ; 
and third, who gave the first blow to 
Lalji. The Public Prosecutor did his best 
to reconcile the statements made by the 
two witnesses on these points, He has; 
however, to admit that the thrusting of 
the knife into the ground is by Maluk 
attributed to Ismail and by Ali to Hari. 
The Public Prosecutor has taken great 
pains to invent. hypotheses upon which 
this discrepancy can be explained. Iam 
content, however, for myself to leave it 
unexplained. Memory is fallible, and 
whenever two persons attempt without 
previous arrangement to relate what they 
remember of an incident at which both of 
them were present, discrepancies will in- 
variably be discovered. Minor discrepancies 
upon Immaterial points do not discredit 
the witnesses. On the contrary, it might 
‘more truly be said that witnesses should 
he. regarded with suspicion if upon such 
polnts as this, no discrepancies can be 
detected in their separate statements. If 
there had been no such discrepancies 
discoverable in so lengthy and detailed a 
story as Maluk has told, then the argu- 
ment that he and Ali had been instructed 
and had rehearsed the story which they 
were to tell, would have had much force. 
The evidence of the witnesses who cor- 
roborate the two participants has been 
minutely analysed and vigorously attacked, 
but the Jury heard and saw these witnesses 
and the jury had been carefully instructed 
in the law relating to corroboration. That 
they acted with due care and caution, is 
clear from the fact that one of the 
prisoners has been acquitted altogether 
and other has been convicted on a 
minor charge only. Iam of the opinion that 
this is not one of those cases in which it is 
expedient or necessary that upon points 
of facts we should overthrow the unanimous 
conclusion of an experienced Judge and 
a full jury, and should substitute a finding 
of ourown. Since my learned brother is 
not in agreement with me, the difference 
between us must be referred to a third 
SEn i ' 
- Rupchand, A.J. C.—The appellants 
(1) Hari, (2) Ismail, (3) Saffar, (4) Assu, 
(5) Ali and (6) Ali Muhammad, and also 
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which has been 
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one Abdullah were tried before Dadiba 
O. Mehta, Additional Judicial Commis- 
sioner, with the aid of a jury, on the 
following three charges : 

“That at Karachi between about February 9 and 
12, 1933 (a) you, along with one Maluk, son of 
Ismail, conspired to murder Lalji and Rajabali, 
sons of Jan Muhammad, khojas, and thereby com- 
mitted an offence punishable under s. 120-B, Indian 
Penal Code; (b) that in pursuance of the said 
conspiracy, you or some of you abducted Lalji 
and Rajabali on the evening of February 12, 1933, 
in order that they may be murdered, and thereby 
committed offences punishable under’ s, 364, Indian 
-Penal Code, read with 8.31, Indian Penal Code, and (c) 
-That you, or some of you, in furtherance of the 
common intention, murdered the above two men 
the same evening in the Ohaki Khan and on the 
open maidan near the Municipal Chlorination Plant, 
respectively, and thereby committed offences punish- 
able under s. 302, Indian Penal Oode, read with 
8. 34, Indian Penal Oode.” . E 

Abdullah has been acquitted. Hari; 
Ismail and Ali have been found guilty on 
all the three counts. Saffar and Ali Muh- 
ammad have been acquitted on the first 
count but have been found guilty on 
the second and third counts. Assu has 
been found guilty only on the first count 
and has been acquitted on the other two, 
Hari, Ismail and Saffar have been sen- 
tenced to capital punishment on the charge 
of murder and to transportation for life on: 
the other charges. The other accused, 
except Abdullah who has been. 
acquitted, have been sentenced to trans- 
portation for life. Six of the accused 
are Muhammadane and two Hindus, In 
the evidence fof Bhagwandas they are. 
described at lines 174 to 181 as under: > 

“Hari isa dealer in potatoes and gunny bags— 
wholesale trade. He has gunny bags shops, one in 
the Cutchi Gully and the other in Joria Bazarand 
potato business near Boulton Market. Ismail ac- 
cused No, 2,is a ghariwala. He is known as ‘Bhan- 
chot’, He is a broker in horse trade. Accused 
‘No 3 Saffar is the same as Accused No.2, Ac- 
cused No. 4is known as Assu ‘Kano’ because he has’ 
only one eye. Accused No.5 Abdullah is a Hingoro, 
ghariwala, He used to drive a hack victoria be- 
longing to someone, Accused No. 6, Ali Muhammad, 
and accused No. 7, Ali, are brokers in bardan, Maluk 
is a Hingoro ghariwala. He used to drive gharri 
No. 101 belonging toone Ashraf". 


The case has now come up before us 
for confirmation of the sentences of death 
on Hari, Ismail and Saffar and for con- 
sideration of the appeals filed by all six 
of them. Several interesting points of 
law and fact have been raised on behalf 
of the appellants. It is inter alia argued : 
(1) that the learned Additional Judicial 
Commissioner was in error is refusing to 
allow the appellants copies of the state- 
ments of witnesses contained in Police 
diaries. or such records thereof, as were’ 
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contained in such ‘diaries and to permit. 
their use within the limits prescribed by: 


s. 162, Criminal Procedure Code: .(2)- 
that the learned Additional Judicial 
Commissioner was in error in dis-. 


allowing - questions for. the purpose of 
proving the statement made by Hari at 
the time of his arrest: (3) that the- 
charge of the learned Additional Judi- 
cial -Commissioner to the jury is vitiat- 
ed both . by misdirections and non-. 
directions on material points and is there- 
fore of no value : (3) that certain important 
prosecution witnesses were kept back, 
and the learned Additional Judicial 
Commissioner was iù error in not 
examining them: (5) that both the extra- 
judicial and judical confessions of Ali- 
were improperly induced and are of no 
value: (6) and lastly, that even assuming 
that all the corroborative evidence is true,- 
it does not amount to a confirmation of 
any material circumstance of the crime 
or of the identity of the appellants within: 
the rule laid down by Parke, B. in 
R. v. Stubbs (11), and referred to with 
approval by Lord Reading in the leading 
case. of R v. Baskerville (12). 

Before dealing with these points, it is” 
necessary to refer, in, their chronological 
order, to the broad facts of the case and 
on which there is hardly any dispute. 
The deceased Lalji and Rajabali were 
two brothers. They were Punjobhat Khojas, 
that is to say, followers of His Highness - 
the Agha Khan. Both of them lived in 
the Garden Quarter. Lalji was married’ 
to Virbai, Ex. 7. He was about 30 or 35 
years old, while his brother was only 14 
or 15 yearsold. Both brothers dealt in- 
old gunnies and had a shop in the Joria 
Bazar. There are Jamaitkhanas or places 
for congregation and worship of Punjobhai 
Khojas in different quarters each of which 
is managed by a Committee of Elders 
consisting inter alia of Mukhis or headmen 
and Kamadias or Secretaries who occupy 
important positions. -All the Jamaitkhanas 
are under the joint control of a Council 
of thirty members, made up of the head- 
men of different Jamaitkhanas. As the 
deceased lived in the Garden Quarter, 
they were members of the Jamaitkhana of 
that quarter. : sr 

On Sunday, February 12, 1933, Lalji and 
Rajabali went in the morning for their 


411) (1855) Dears. O O 565; 25 L JM O 16; 1 Jur. 
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work, but did not return. On the follow 
ing day, after a vain attempt made~by: 
Virbai to find her husband and his bror 
ther, she reported the matter to Mukhi 
Rehmu (Ex. 13). He and his brother Ala, 
Ex. 9, tried 1o help her in in-the matter.” 
Mukhi Bandali is the Mukhi of the’ 
Garden Quarter Jamaitkhana and Mukhi 
Rehmu is the Kamadia of that Jamait-' 
khana, Khojas in general, and the. 
members of the Garden Quarter Jamait) 
in particular, including their headmen, got‘ 
interested in the matter, On February 17 
1933, Alu sent an application under the: 
signature of Virbai to the Police sug- 
gesting foul play and suspecting that the: 
brothers had been murdered owing to 
trade rivalry and that Lalji had been 
last seen on the 12th at 6 P.m. closing 
the shop and was not heard of since, ` 
On February 18, two corpses were dis- 
covered by the help of Khojas, one in 
Chaki Khan. and the other at a shott 
distance near the Municipal Chlorination 
Plant whichare said to be the corpses of 
Lalji and Rajabali, respectively. Alu 
brought to the notice of the Police the. 
places where the corpses were lying. 
The preliminary investigation was carried - 
on byone Xavier, Sub-Inspector, working. 
at the the Cantonment Police Station, the 
Garden Quarter, where the deceased lived 
and the places where the corpses: were 
discovered being within the Cantonment’ 
Police limits. i A 
From March 11, the investigation was 
continued by Mr. Bhagwandas, Deputy: 
Superintendent of Police, ©. I. D., and his 
staff. On March 19, Maluk who was 
subsequently made an- approver, was 
arrested and a Police constable sent to 
arrest Hari, appellant who was out of 
Karachi. On March 20, Hari returned to 
Karachi and was arrested, On March 30, 
Maluk is gaid to have pointed.out a coat. 
said to be of Lalji, underneath a heap: 
of stones near the place from where the 
accused are said to have got out of the 
gharries on the day of the murder and on’ 
that day the aceused Ismail and. Saffar 
were arrested. On March 31, Mr. Bhag- 
will. 
make him King’s witness if he spoke the 
truth, and took. him to Pir Mahtab Shah 
where, after taking the oath, Maluk gave 
information which he has subsequently 
reiterated to the Court. Abdullah and: 
Ali Muhammad were arrested on that same 
day or the same night. Atl a. ar Ali: 
js-said to have -confessed before- tha 
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Committee of his elders in the. Jamait- 
khana and was on that very night at 
2a.M., that is to say, on the morning of 
April], handed over to the Police. 

On April 2, Maluk pointed out the 
witness Raza Muhammad gharriwala, 
On April 3 Maluk obtained his pardon 
on making a statement Ex. 9 in the case. 
On the same day, Ali's confession Ex. 63 
was recorded by a Magistrate, and in an 
identification test, Fazal Illahi, witness, 
identified Hari and Ali. On April 4, the 
witness Jumo identified Ali Muhammad 
and on April 11, the same witness identi- 
fied Ali and Maluk and the case was 
sent up in Court. 

All these witnesses were examined to 
corroborate certain parts of the story of 
the approver. During the long interval 
which elapsed between the murder and 
the sending up of the accused to the 
Court fcr trial, Xavier in the commence- 
ment and afterwards Mr. Bhagwandas 
examined several persons including the 
persons examined as witnesses in the 
case, but, except recording the informa- 
tion supplied by such persons in the 
Police diary, kept no separate records of 


` their statements, 


> 


_ avoid copies of statements 


Now the case of the Orown is founded 
on the evidence of Maluk and on such 
support as his evidence receives from 
the retracted extra-judicial and judicial 
confession of Ali and on the evidence of 
the witness Raza Muhammad, Mukhtiar, 
Fazal Illahi and Jumo who speak to 
having seen some of the alleged conspi- 
rators at certain times and places bet- 
ween February 10, when the conspi- 
racy is said to have been formed and 
the evening of the 12th when the murders 
are said to have been committed. 

Now with regard to the first point, there 
is a good deal of force in the argument 
of the appellant that they have been con- 
siderably hampered in their defence for 
want of statements made by the witnesses 
to the Police. They contend that it is 
hardly open to an investigating officer to 
of witnesses 
examined by him, being supplied to the 


, accused by the simple process of recording 


-` such statements or the purport thereof in 


Police diaries and claiming privilege under 
s. 172, Criminal Procedure Code. When 
Alu, the first important witness for the 
Crown, was in the witness-box, the appellants 
asked for copies of statements made by 
him (other. than Exs. 11 and 12 which had 
already been exhibited) being supplied to 
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them. On behalf of the Crown, it was 
stated in Court that no other statements 
of the witness had been recorded but there 
were notes of the investigating officers ‘in 
their respective diaries. The Public Pro- 
secutor objected to the notes being given. 
The Court then passed the following 
order: 

“As there are no statements recorded of this 
witness under s. 162, no copies can be given to the 
defence Counsel, But as the notes are the only 
writing of what the witness may have stated to the 
Police, I would, in the interest of justice, err on 
the safe side and allow copies of the notes. Had 
there been regular separate statements reccrded 
under s. 162, I would never have allowed the use 
of the notes in the diary to the defence. At the 
same time the defence Counsel are given distinctly 
to understand that copies of these notes are not 
given to them as statements of the witness.” 

When the appellants attempted to use 
the copies of the notes supplied to them 
by questioning the first investigating officer 
Xavier, the learned Additional Judicial 
Commissioner disallowed the questions and 
passed the following order: 

“Note.—Question overruled. as Mr. Partabrai wants 
to bring on the record the note of the witness in 
the diary. This is against the provisions of s. 172, 
Criminal Procedure Oode, The witness has said 
that after he registered his complaint under s. 302, 
Indian Penal Code, on February 19, he did not 
record the statement of a single witness, I find 
from the diary that is so. I cannot, therefore, allow 
the contents of the diary to be brought on the 
record as evidence. It is specifically forbidden by 
a. 172, Oriminal Procedure Code. Without reference 
to the notes in the diary, if the defence-Counsel 
can formulate questions to contradict witness Alu, 
he may.” . . 

In answer to the questions put to him 
by the Court, the witness said : 

“Tf I record anything in my diary, ‘I merely 
record my impression, my notes, of what informa- 
tion I may have gathered from the witness, but 
not in his own words.” 


When another important witness Karo 
was in the witness-box, the appellants’ 
Counsel made the same request in res- 
pect of his statements. This witness had 
been examined by Mr. Bhagwandas, the 
second investigating officer. The learned 
Additional Judicial Commissioner made 
the following note: 

“Note:—Mr. Partabrai wants a copy of the state- 
ment of the witness before Mr. Bhagwandas, The 
Public Prosecutor says that no statement is re- 
corded. Mr. Partabrai wants copy of Mr, Bhagwandas’s 


diary. It cannot be allowed under s. 172, Orimi- 
nal Procedure Code.” 


Mr. Bhagwandas was likewise questioned, 
He admitted having examined Karo, 
Mukhtiar, Hashim and Durgadin, and 
having made notes of what they said in 
his diary: line 432 at p. 86. At line 521, 
the witness has said : 
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“It ig since the last two or three years that the 
Police in Sind is not recording separate and full 
statements of persons examined by them. These 
are the instructions from our superiors, The 
instructions are confidential and meant only for 
pe department and I am not prepared to produce 
them,” 


The appellants say that in view of the 
order passed by the learned Additional 
Judicial Commissioner, they made no 
further requests for copies of the notes of 
statements of other witnesses when they 
were put in the witness-box. They say 
that in a case like the present where the 
question of their life and death depended 
upon the tainted evidence of an approver 
and of witnesses called in support of such 
evidence who were all secured after the 
approver had confessed, they had been 
seriously prejudiced by withholding from 
them the statements made by the approver 
and the witnesses on the plea that they 
were mere notesina diary and could not 
be made use of. Now, perior to Act XVIII 
of 1923, which amended several sections 
of the Criminal Procedure Ocde, there was 
a divergence of judicial opinion as to the 
use which could be made of notes re- 
corded in Police diaries of statements made 
by witnesses to investigating officere. In 
a series of cases it was held that the state- 
ments of witnesses taken by a Police 
Officer under s, 161, Criminal Procedure 
Code, were not a legitimate portion of the 
diary and were not therefore privileged; 
that the accused had a right to call for 
and inspect them: See Queen-Empress v. 
Jhubboo Mahton (13), Bikao Khan v. Queen- 
Empress (14), Sheru Sha v, Queen-Empress 
(15) and Dadan Gazi v. Emperor (5); that 
their incorporation in a Police diary was 
an evasion of the law, intended to deprive 
the accused of such. right, see Sheru Sha 
‘vy. Queen-Empress (15) and Dadan Gazi v. 
Emperor (5); and that nothing was more 
disastrous to the administration of the 
criminal law than to debar the accused 
from access to information which he has 
a right and access to, which is not 
prohibited by any law: see Sheru Sha v. 
Queen-fimpress (15). But in Queen-Empress 
v. Manu (2), a case decided by a strong 
Bench of six Judges consisting of Sir John 
Edge, ©. J., Knox, Blair, Banerji, Burkitt 
and Aikman, JJ., the majority of the Judges 
consisting of the first four, expressed the 
view that a Police Officer investigating a 
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case may lawfully reduce into writing in 
the Police diary the full and unabridged .- 
statement made to him by a person whom 
he is examining or has examined under 
s. 161 of the Code, and if he does so, his 
record of such statement is part of. the 
diary, and is, as much, privileged as any 
other entry inthe diary. ‘Their Lordships 
further held that all statements made under 
s. 161 of the Code to a Police Officer 
and reduced by him into writing should 
be reduced into writing in the special 
diary and not elsewhere. In dealing with: 
this point, Edge, ©. J., has said at pp. 399 
and 400* : 

“Where statements made under s. 161 of the Code 
to a Police Officer are reduced into writing else- 
where than in the special digry, they are liable to- 


be suppressed or to be tampered with if the 
special diary or anything which it contains. is to 


. be subject to the inspection of an accused person 


or of his agent, it is hopeless to expect that the 
Police Officer making the investigation will insert 
in it information obtained by him, but which 
rightly or wrongly, although honestly, he believes 
to be injurious to the case for the prosecution, or 
to be misleading or to be false. Further, so long 
as Magistrates and Judges allow their minds to be 
influenced by, and decide cases upon, information 
contained in special diaries which has not been’ 
established by legal evidence and has not been 
tested and sifted by the examination of witnesses, 
it is hopeless to expect that Police Officers will 
resist the temptation to keep out of the special 
diaries information which, ifinserted in them would, 
in the opinion of such Police Officer, be likely to 
mislead the Magistrate or the Judge. Such in- 
formation may be suppressed with the honest in- 
tention of procuring the conviction of an accused 
person whom the Police Officer believes to be 
guilty, or it may be suppressed with the dishonest 
intention of shielding a guilty person or of pro- 
curing the conviction of an innocent person. The 
considerations to which I have referred, have led 
me to the conclusion that it is a matter of 
public policy that the limited privilege and pro- 
tection from inspection which the Legislature has 
accorded to special diaries, should not be curtailed 
or encroached upon and that all statements made 
under s 161, Oriminal Procedure Code to a 
Police Officer and reduced into writing by him, 
should be reduced iato writing in the special diary 
and not elsewhere.” 


Banerji and Aikman, JJ., were, however, 
not prepared to accept the same view,- 
Both of them agreed with the Oalcutta-~ 
view that the statements of witnesses re- 
corded under s, 161 werenot intended by 
the Legislature to be entered inthe Police -- 
diary, and if they were so entered, they were - 
not privileged. Their Lordships, however, ` 
held that a mere summary of facts ascertain- ~ 
ed by an investigating officer, from persons 
examined by him, not being areport of their 
actual statements, may properly find a 
place in the special diary and might be 
~» Pages of 19 All—[Ed] ; - 
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privileged. The case of Queen-Hmpress V. 
Manu (2) was referred to with approval 
by their Lordships of the Privy Council 
in Dal Singh v. Emperor (6) and although 
there is a dictum in the judgment of their 
Lordships of the Privy Council that it is 
only the Police Officer who may be con- 
tradicted by the diary, their Lordships have 
not decided the point on which the majority 
of the Full Bench in the Allahabad case 
differed from the Calcutta rulings. 

By the Act of 1923, the provisions of 
8. 162, Criminal Procedure Code, have been 
amended and considerably enlarged in 
favour of an accused person so as. to afford 
him an: opportunity of attacking the pro- 
secution witnesses. Olause (1) expressly 
refers to a statement or any record thereof 
Contained inter alia in a Police diary 


and prohibits ths use of it, except 
in ithe manner specified in the pro- 
viso. If every part of a Police diary 


was absolutely privileged, there was no 
occasion for the Legislature to afford pro- 
tection to a statement of a witness or any 
record thereof contained in a Police diary 
under this clause, aud it may fairly be 
assumed that the Legislature has given 
effect:to the Calcutta rulings in prefer- 
ence to the majority judgment of the 
Allahabad Full Bench case and has enter- 
tained the view that s. 172 afford- 
ed protection to Police diaries only to the 
extent to which such diaries do not con- 
travene the provisions of any other section 
of the Code. Itis a cardinal rule of con- 
struction that although each section of a 
Statute is to be regarded as a substantive 
enactment, the Statute must be read and 
construed as a whole; and where the two 
co-ordinate sections are apparently incon- 
sistent, an effort must be made to reconcile 
them: Halsbury, Vol. 27, paras. 2145 and 
246. Assuming that there is a conflict in 
ss. 162 and 172, a reasonable and proper 
construction to be put upon both these 
sections is that portions of the diary which 
fall within the purview of cl. (2),s. 162, are 
not privileged, and may be used for ths 
purposes of s. 162. 
. Since the amending Act, there is a con- 
sensus of judicial opinion in favour of the 
Calcutta view. It will be sufficient to refer 
to some of the later rulings on the point. 
In Mafizaddi v. Emperor (16) it was held 
that since the Act of 1923 there 
was no distinction between a statement 
recorded under s. 162 and a statement re- 
(16) 104 Ind. Oas. 245, A IR 1927 Oal. 644; 28 
Or LJ 805; 450 L J 561; 31 O WN 910. 


EMPFROR V. HARI (SIND) 


15710 
corded under s; 172, Criminal Procedure 


“Code, the object of amending s. 162 was 


that the Police should no longer claim pri- 

vilege in respect of any statement recorded | 
under s. 172, It was further held that it: 
was immaterial whether the statement was. 
recorded in the actual words used by the 

witness and that it was sufficient if -it 

was recorded in the form of a memorandum: 
and the accused was entitled to its copy to. 
enable him to make use of it for the pur-. 
pose of contradicting the witness. In Sadhu. 
Shaikh v. Emperor (17) it was pointed out 

that s. 172 does not provide for recording 

of statements made by witnesses, and that 

such statements if recorded in Police. 
diaries are recorded under s. 161 and that: 
the accused has a right to have copies. 
thereof. In Jasimuddin Sarkar v. Emperor. 
(18), Rankin, C. J. and Ghose, J., held that | 
the procedure to contradict a witness by his- 
previous statement recorded in a Police 

diary, was by getting on record a true’ 
extract of the Police diary, In Hazara Singh 

v. Emperor (9), it was held that s. 172 does 
not prevent copies of statements of witnesses 
including an approver recorded in ‘the 
Police diaries being given tothe accused, - 
In Kashiram v. Emperor (19), Mears, O. J. 
and Mukerjee, J., proceeded on the assump-' 
tion that an accused person was entitled 

to a copy of the written record of the state- , 
ment of a witness contained in a Police 
diary and said: ; 

“A copy of the statement made before the Dolice 
cannot be used against the witness till he has been 
confronted with it. The right procedure, then, 
when a prosecution witness is contradicting himself - 
is to ask the Judge to look into the diary and 
decide whether the accused person should not have 
a copy of the statement.” — 

In Emperor v. Bansidhar (20), Kendall, 
J., aet aside the conviction of the accused 
on the ground that the trial Court could 
not refuse to grant copies of statements . 
of witnesses recorded in the Police diary 
on the ground that the statements were- 
not full statements but only amounted to. 
a memorandum of such statements. In 
Emperor v. Najibuddin (21), it was held 

(17) 109 Ind. Cas. 355; A I R 1928 Cal. 260; 29 
Cr. L J 531; 32 C W N 230. 

(18) 134 Ind. Cas. 763; A IR 1931 Cal, 622; 32 
Cr, L J 1245; (1931) Or. Cas. 808; 35 OW N 164; 
Ind, Rul. (1931) Cal. 875. : 

(19) 109 Ind. Oas. 120; A IR 1928 All. 280; 29 
Or, LJ 472; 26 A LJ 133; L R9 A80Cr;9A I 
Cr, R 249, 

(20) 53 A 458: 130 Ind, Cas. 625; A I R 1931 All. 
262; (1981) Cr. Oas. 422; 32 Cr, LJ 562; (1931) A. 
L J 157; Ind. Rul. (1931) All. 289. 

(21) 147 Ind. Cas, 142; AI R 1933 Pat. 589; 
(1933) Cr. Cas. 1350; 14 P L T 543; 6R P339; 35 
Cr. L J 379. = 
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‘that a statement to an investigating 
officer can be deemed to have been “reduc- 
ed into writing’ even when the officer 


has not reduced the statement in full but 


has merely noted the gist of what was 
stated to him, In Hamid Khan v. Emperor 
(22), it was held that s. 162 applied not 
only to a verbatim statement but to a 
memoranda thereof recorded whether in 
the first or third person and the refusal 
to give copies vitiated the trial. 


` Now it is no doubt true that although. 
8, 162, as amended, confers a right upon 


an accused person to get a copy of a 
previous statement or a memorandum 
made thereof by the Police, whether writ- 
ten on a separate piece of paperor in a 


Police diary, it, at the same time, restricts. 


the use thereof. Such a statement or a 
memorandum thereof when duly proved 
may be used by an accused person and 
by no one else and only for the purpose 
of contradicting the witness in the manner 
provided by s. 145, Evidence Act, and that 
when a part of it is so used, any other 
part may be used by the Crown for the 
purpose of explaining any matter referred 
to in cross-examination. The use, if any, to 
which -a statement or a memorandum 
thereof may be made is therefore another 
matter, Butit is abundantly clear from 
the section that the accused is entitled to 
its copy unless, in the opinion of the Court, 
such statement is not relevant to the sub- 
ject-matter of the inquiry or that its dis- 
closure to the accused is not essential in 
the interests of justice and inexpedient in 
the public interest. 

The learned Additional Judicial Com- 
missioner has not refused to grant 
copies on any of those grounds but on 
the broad ground that no use whatever 
could be made of them in view of s. 172, 
Oriminal Procedure Code. With all res- 
pect, I think, he was clearly wrong in 
refusing copies and in refusing the use 
thereof on the ground on which he has 
done. I have perused the so-called notes 
of the statements in the Police diaries, and 
speaking for myself, I am of opinion that 
some of the notes are so full as may fairly 
be called full statements, and some others, 
although not so full, are such as may fairly 
be made use of under s. 145, Evidence 


Act. What is the effect of such refusal on 
the part. of the learned Additional 
Judicial Commissioner on the trial 


(22) 28 N L R21; 140Ind. Cas. 825; AIR 1933 
Nag. 4; (1933) Cr. Cas 63; 34 Cr, LJ 127; Tnd, Rul. 
(1933) Nag. 15. 
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the circumstances 
should be the right procedure to adopt, 
will he referred to later on, but for the. 
present, it is sufficient to observe that in: 
view of this defect in the procedure, the 
verdict of the jury does not command the. 
same confidence in its correctness, as it 
might otherwise have done. With regard: 
to the second objection, again it. would ap- 
pear that the learned Additional 
Judicial Commissioner „was in error. 
in ruling out as inadmissible the evidence 
which was sought to be given. At p.46; 
of the paper book, the following question, 
the discussion thereon and th> order passed. 
by the Court are recorded thus: ; 

“Q.—Is it not a fact that Hari told you that Alu's. 
brother-in-law Muna, son of Dhana, and Mukhi. 
Bundali were his enemies ?" - 

“Note.~The Public Prosecutor objects to this 
question as an admission which cannot be proved’ 
in favour of the person making it, ss. 17 and 21, 
Evidence Act,” j i 

“Mr. Partabrai says it is not an admission, and 
even if it is, it can be proved under cls. 2 and 3, 
s. 21.” i 

“Order:—There is no doubt that even if the ac- 
cused did state as suggested, it would be an admis: 
sion according to the definition of admissions, as, 
given in s. 17, Evidence Act. That being so, it- 
cannot be used in favour of the maker of it, except. 
under s. 21 of the Act, but s. 21 does not apply 
to this alleged admission. I therefore disallow the 
question, 


Now, itis no doubt true that the dis- 
allowance of this question has, in the cir-- 
cumstances of the present case, in no way. 
prejudiced Hari and therefore the legality 
of the order complained against for the 
purposes of this case is more or less acade-. 
mical. But as the point involved is of. 
general importance, it is necessary for me. 
to deal with it. By means of this and. 
other questions which were to follow, Hari 
was attempting to prove that at the earliest 
moment he had denied his guilt and had 
said that his name was introduced as a co-: 
conspirator on account of enmity. That 
was his defence at the trial as well, I am 
not aware of any rule of law which pro- 
hibits evidence of this nature being given. 
Ia Wills on “Circumstantial Evidence,” 
sixth edition, at p. 102, it is said: . 

“There are three occasions upon which every man. 
who is tried upon indictment, has had the 
opportunity of giving an explanation of hig 
conduct or of mentioning any defence he may 
have, first when he is originally charged, whether 
by .an employer or other person having legitimate 
occasion to speak to him upon the subject of the charge 
or by a Police Officer making enquiries or effecting 
his arrest; secondly, when fornially charged at the 
police station; and thirdly, after the evidence has 
been given against him before the Magistrates and 
he is offered the choice whether he wishes to say 
anything in answer to the charge ornot. The last 
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nd ; 
is of course the most important of these occasions. 
It is a common criminal advocacy to say in answer 
‘I reserve my defence: I call no witnesses here, and 
I offer no evidence,’ and the criminal classes them- 
selves have caught it from their advisers, and largely 
make use of the phrase. Such a beginning is, to 
say the very least, a bad introduction to a true 


story.” 

In Rexv. R.H. Rodda (23) the Court of 
Criminal Appeal set aside the conviction 
of the accused on the ground that consent 
being the sole defence- of the accused, 
Lawrence, J. who tried the case, had 
wrongly directed the jury by summing up 
that the defence of consent was a mere 
after-thought instead of pointing out that 
the prisoner had not given evidence of 
consent before the Justices. Their Lord- 
ships further said that, 

“this -mistake had arisen from the wretched 
practice of advising prisoners when before the 
Magistrates to reserve their -defence.” 

The conduct of an accused person im- 
mediately after the commission of the 
crime isa relevant fact within the mean- 
ing of s: 8, Evidence Act, and Illus. (i) 
to that section, That being 0, it is 
equally open tothe accused to give 
evidence that his conduct was consistent 
with innocence and that at the very’ 
moment he was accused of the crime, he 
gave an explanation of his innocence. 
Section 21, cl. (iii), Evidence Act, 
reads: 

“An admission may be, proved by or on 
behalf of the person making it, if it is relevant 
otherwise than as admission.” 

The statement made by Hari, although 
it may amount to an admission in his 
fayour was relevant otherwise than as 
an admission as negativing any inference 
which may be drawn against him or guilt 
in consequence of his alleged silence 
when he was apprehended. Hari was said 
to have beenout of Karachi when wanted 
by the Police, anda Policeman was sent 
after him. He appeared voluntarily and 
gave a reason for his being implicated 
This evidence, therefore, should, with all 
respect to the learned Additional 
Judicial Commissioner have been ad- 
mitted. With regard to the alleged 
misdirections and non-directions in the 
charge, it will for the present be suff- 
cient to refer to one of them. There 
were three charges against the accused 
and the evidence of the approver could 
very conveniently be divided. into three 
. parts: (a) evidence of the conspiracy, (b) 
evidence of the acts done by the co- 
conspirators before the murder, and (e) 
evidence of the acts done by them at or 

(23) (1910) 26 T LR 539; 74 J P 412, 
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about the time of the murder. To a cer- 
tain extent evidence with regard to 
(b) and (e) would overlap. In deal- 
ing with corroborative evidence, the 
learned Additional Judicial Commissioner 
failed to direct the jury to apply 
iheir minds to the evidence on each of 
the counts separately for the purpose 
of deciding whether it is sufficient to 
support the story of the approver in 
material particulars and whether in the 
words of Lord Allinger in R. v. Falor (24) 
it consists of “some circumstance that 
eres the identity” ofthe persons aceus- 
ed. 

The evidence on the first count consists 
of (a) the evidence given by the approver 
(b) the retracted confession of Ali, and (c) 
the evidence of Raza Muhammad. Now, 
apart from the fact that there is a 
material discrepancy between the evidence 
ofthe approver and the confessions of 
Ali on the first count, their statements are 
according to the rule of practice, not 
sufficient tosupport a conviction of all the 
accused unless corroborated by untainted 
evidence in some material particulars and 
also as to their identity except perhaps 
sofaras Alihimself is concerned. (His 
Lordships after discussing the evidence 
held that both the charges were not proved. 
The judgment then continued). I would 
therefore, acquit Ismail and the remaining 
two Saffarand Assu, Abdullah having 
already been acquitted. 

The case ofthe remaining appellants 
requires a more careful consideration. 
The evidence of theapprover is that on 
the day of the murder, the two murdered 
Khojas, Ali and Ali Muhammad who are 
also Khojas, and Hari, had gonein his 
gharri tothe Khan. Evidence has been 
adduced of Mukhtiar, Fazul Illahi and 
Hashim to corroborate Maluk. If this 
evidence is believed, it indicates that 
the deceased were last seenin the com- 
pany of Hari, Aliand Ali Muhammad 
and does, to acertain extent, corrobo- 
rate the evidence of the approver that he 
took all ofthem to the place of the 
murder. ‘This evidence has been believed 
by an experienced Judge and nine gentle- 
men of the jury and -cannot, therefore, be 
easily brushed aside. Emperor v. Gul (10): 
But the finding of the learned Judge 
and the gentlemen of the jury, is attack- 
ed on several grounds: 

(a) That the corroborating witnesses 
were all secured as if by a magic wand 
(24) (1837) 8 C & P 106, 
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within three days after Maluk had con- 
fessed' (b) that each witness speaks of a 
different time when he saw the party, 
so as to limit the scope of cross-exami- 
nation tothe very minimum: (c) that the 
cross-examination discloses several weak 
points in its armoury; ‘d) that the charge 
tothe jury contains no proper criticism 
of the evidence of these witnesses; (e) that 
the story of the Crownis extremely im- 
probable, that it is hardly likely that if 
Hari paid the piper, he would take such an 
important part or that Ali and Ali 
Muhammad who are XKhojas would 
readily join him; (f) that certain 
false pieces of evidence have been 
introduced, particularly, the stories about 
the coats of the deceased, it being hardly 
likely that the murderers would strip 
Lalji of his coat before committing his 
murder or that the coat of Rajabali, 
though not stripped from his body before 
his death, would get separated from his 
body afterwards, without its being damaged 
if it was the act of wild beasts, and (g) 
last but not the least, that the refusal of 
the learned Judge to grant copies of the 
notes of the statements of the witnesses 
and of Maluk to the accused, has con- 
siderably prejudiced them in the trial. 

I do not wish to deal with points (a) 
to (f) at present as I am of opinion that 
in view of point (g), the appellants are 
entitled to be \given an opportunity of 
further cross-examining the witnesses after 
they have had the necessary copies. It 
is a well recognised rule of prudence, 
that in summing up a case before the 
jury, it is not enough merely to read the 
evidence to the jury, the Judge must 
analyse the evidence and place before 
the jury all facts which legitimately arise 
in favour of the accused: Emperor v. 
Rajabali Fakir (25), Ram Chariter Dubey 
v. Emperor (26), and Emperor v. Mira 
Gajbar (27). The learned Advocate have 
not, without considerable force, urged that 
the criticism of the learned Additional 
Judicial Commissioner of Mukhtiar’s evi- 
ence, like Jumo's evidence, brought oat no 
points in fayour of the accused. With 
regard to this witness, all that the learned 
Additional Judicial Commissioner has said, 
is: (ines 2155 to 2164)— 


“Then there is witness Mukbtiar, a portable tea- 
stall keeper. Now, remember, gentlemen, it is not 


- (25) 103 Ind, Cas. 790; AIR 1927 Oal. 631; 23 
Cr. L J 742. : 

(26) 128 Ind. Cas. 807; A I R 1931 Cal. 110; (1931) 
Cr. Cas, 42; 32 Cr. LJ 186; 34 C W N 954; 

(27) 6 Bom, L R 31, 
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suggested that there is any reason why this man 
should give false evidence against any of the 
accused. He is just the likely man to be in the 
locality, There is nothing to show that Lalji and 
Rajabali could not be ordering tea from him. It 
was sought to be shown that another 
tea-shop was nearer to Lalji's shop. Even so, it 
may be that there was a particular brand of tea 


` Mukhtiar was using which Lalji preferred. These 


are not the points which finally decide the matter. 
At the same time there is nothing on the record to 
show that Mukhtiar’s stall was farther- than any 
other tea-shop, The account given by this man must 
be fresh in your mind (passage read).” 

They urge that nothing was said about 
the witness’ alleged illness, or his excuse 
for giving no explanation for so many 
days and for not demanding his money, 
or the probability of his story that he 
saw the accused together that evening. 
The appellants have criticised the evi- 
dence of the other alleged corroborative 
witnesses as well, With regard to Ali, 
likewise, I do not wish to discuss the 
question whether the confessions mada by 
him are admissible in evidence, and, if 
so, whether they are true. The main 
argument of Ali's Counsel with regard to 
the confessions, is that the extra-judicial 
confession was improperly induced by 
persons in authority on the promise that 
if Ali confessed, they would get him a 
pardon, and that the judicial confession 
was recorded while Ali still continued . 
under the effect of that inducement. Now, 
there can be no. doubt that Mukhi 
Bundali and Kamadia Muhammad and 
others whohad met together on the night of 
March 31, were persons in authority over 
Ali, They were the headmen of his Jamait 
and apart from the question, whether 
they had a mandate from the Police or 
not, they -were in a position to dominate 
the will,of Ali. There can also be no 
doubt that Ali entertained a. hope that he 
will be recommended for a pardon. If 
Ali was not actually under arrest, he was 
under Police surveillance and control. 
The main point, however, is whether any 
promise was held out to him, and that 
again depends upon the weight to be 
attached to the evidence of the Mukhi 
and the Kamadia in the light of the 
surrounding circumstances. To the state- 
ment Ex. 87, recorded by Bundali, we have 
the following preamble; 

“Ali Ibrahim, broker of bardan (gunny bags), 
was called at the Garden Jamatkhana. At that 
time (1) Mukhi Hussain Mukhi Manu, (2) Mukhi 
Bundali Mukhi Muhammad and (3) Kamadia Sajan, 
Sajan Damji Hassan Ali Lalji and Sabzali Somjr 
were present, Ali was seated in front and Mukhi 
Bundati asked him to say,.in the presence of the 
Jamait’s leaders and on the-gath of God, the tru 


TS 
facts which he knew. about the. murder of Lali and 

ajabali, sons of Jan Muhammad, without having 
àny fear of Police. Thereupon Ali told his story 
as follows ........” , : 

What is the significance of the words 
“without having any fear of Police?" 
Does it mean that this was a mere 
exhortation to confess on 4 
moral -grounds and not on promise of a 
temporal advantage or disadvantage, ro 
as to take it out of the provisions of 
8. 24, Evidence Act, or does it mean 
that, “You peed not be afraid of the 
Police. If you speak the truth, we will 
protect you from the Police by getting 
you a pardon or by devising such other 
means as may be necessary.” The meeting 
of the elders was called at the dead of 
night and after Mukhi Bundali had been 
afforded an opportunity by Bhagwandas 
of interviewing Maluk who was then under 
Police’ custody and of knowing from Maluk 
first hand what he was going to bay. He 
admits that he- did tell Ali that the 
Police had certain information about him 
(line 440). It is true that Bundali denies 
that he held out any inducement,. and 
on this point, it is best to refer verbatim 
to some of his answers (lines 442 to 451): 
` “How can I tell him, ‘I will save you from 
prosecution if you speak the truth?” 

::“ Q. Why did you call that meeting that very 

. night ?” oye 
“A. The Police were after him and it would be 
too late if he was called after he was arrested.” 
. “@. When you told Ali that if he was innocent 
you would save him, what did you intend to do to 
gave him ?" 
. “A, I might have got him engaged a very able 
Pleader.. I have no influence with the Police.” 
` At lines 490 to 501: ` 
“When I ‘came away from the Police Station on 
the 31st, I did not tell Mr. Bhagwandas tbat I was 
going to call Ali Muhammad and Ali. I thought 
if they were innocent and arrested before I heard 
them, I would not come to know the truth.” 
. “Q. Did you tell Ali that even if he confessed his 
guilt, you would try and save him ? 
_ “A, Why give false promise? I did not tell him 
any such thing, I gave him to understand that if 
He was innocent and satisfied us about his inno~ 
Gence, then I would try and savehim. He knew 
that if he confessed to participation in the murder, 
he was not to expect any help from me. 
him to understand all this in the presence of the 
others.” j 
‘ The last answer is somewhat inconsistent 
with the note in the diary of Bundali 
that Ali should make a statement without 
any fear of the Police. It is also note- 
worthy that the notes made by Bundali 
in the presence of the elders, 
and were written subsequently ` from 
memory. There is a good deal behind the 
scene with regard to Ali having gone to 
Bundali and to his being produced at 
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M. before Mr. Bhagwandas, -He ap- 
pears to have been given temporary 
liberty to make his confession before 
his elders and to be produced forthwith 
after he had made a confession or had 
refused to make a confession. A subsidiary 
point was raised with regard to the re- 
cording of the judicial confession. The 
learned Magistrate would’ have been well 
advised if he had recorded the confession 
in Sindhi, in which Ali made the confes- 
sion and which language was known to 
the Magistrate. But this defect is not fatal 
to the admissibility of evidence of the 
confession in view of. the Privy Council 
ruling in Abdul Rahman v. Emperor (28). 

Tn view, however, ofthe fact that Iam of 
opinion .that these appellants dre entitled 
to a further opportunity being given to 
them of cross-examining witnesses and that 
for similar reasons Bundali and Muhammad 
Kamadia may aleo to be further examined 
by the appellants after the copies of the 
Memorandum of the statements, if any, 
recorded in Police diaries is supplied to 
them, I do not propose to go into this 
évidence at present or to express. any 
Opinion on any of the points raised above, 
I have two courses open: (l) © order a 
trial de novo and (2) to take action under. 
8. 375, Criminal Procedure Code. We have 
not heard the parties with regard to the. 
second alternative. As the learned Judi- 
cial Commissioner has, in the very eloquent’ 
judgment read by him just now taken. a. 
different view of the facts and is for up- 
holding the conviction, there is at present. 
no occasion to hear the parties -with 
regard to the second alternative, as the. 
case will come up before a third Judge,. 
who; if need be, can hear the. parties on 
this point, and in the event of his setting 
aside the convictions, decide for himself 
which course to take. For the present Í 
would content myself with the first alter-` 
native and hold thatthe conviction. of the, 
appellants Hari, Ali and Ali Muhammad. 
be also set aside, but their re-trial 
ordered. : 

O'Sullivan, A. J. C.—This confirmation’ 
case and the connected appeals have been. 
referred to me in consequence of a differ- 
ence of opinion between the Judicial Com- ` 
missioner and Rupchand, A. J. C. The 
appellants, with one other, Abdullah, son 
of Sulleman, were sent up for trial before: 

(28) 5 R53; 100 Ind. Cas. 227; AI R1927P O, 
44; SLT A 96; 31 OW N 271; 25A L J17; 
(1927) M W N 103; 388ML T64;8 P L T155; 4 
O WN 283; 6 Bur,L J 65; 53ML J 585; 29 Bom, 
L R 8.3; 45 OL J 441 (P'O), Fee aT 
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Dadiba Mehta, A. J. C., and a special 
jury upon the following charge: 

“That at Karachi between about February 9, and 
12, 1933: (a) you, along with one Maluk son of 
Ismail, conspired to murder Lalji and Rajabali 
sona of Jan Mahomed, Khojas, and thereby 
committed an -offence punishable under s. 120-B, 
Indian Penal Code; (b) that in pursuance of the 


said conspiracy, you or some of you abducted 
Lalji and Rajabalion the evening of February 1°, 


1933, in order that they may be murt- 
dered,’ and thereby committed offences punish- 
able under s. 361, Indian Penal Code, read with 


8. 34, Indian Penal Code; (c) that you, or some 
of you, in furtherance of the common intention, 
murdered the above two men the same evening in 


the Ohaki Khan and on. the open maidan near the’ 


Municipal Chlorination Plant, respectively; and there- 
by committed offences punishable under s. 302, Indian 
Penal Oode, read with s. 3', Indian Penal Code.” 

. After a trial, which lasted approximately 
five weeks, the jury on October 17, 1933, 
tnanimously found .the appellants -Nos. 1, 
2 and 6 guilty under all three parts of 
the charge, appellants Nos, 3 and 5 guilty 
under parts (b) and (c), and appellant 
No. 4 guilty under part (a). Abdullah was 
found fot. guilty and acquitted. Agreeing 
with.the unanimous verdict of the jury, the 
learned Judge imposed the capital sentence: 
upon appellants Nos. 1, 2 and 3 on the 
charge of murder and sentenced them to 
transportation for life on the other charges, 


The other appellants he sentenced to trans-_ 


portation for life. 
The cases of appellants Nos. 1,2 and 3 
came up for confirmation under s. 374, 


Criminal Procedure Gode, before a Bench. 


of this Court consisting of my learned 


brothers, the Judicial Commissioner and 


Rupchand, A. J. C., and all the appellants 
having also appealed, their appeals were 
heard by the same Bench. - 


:-- The facts of the case are.set forth lucidly 
and at considerable length -by both the 
learned Judges who composed the appellate 
«Bench and I would only state them very 
briefly. Two Khoja brothers called Lalji 
and Rajabali, residents of Karachi dis- 
appeared on February 12, 1933, and were 
never again seen alive after that date. On 
‘February 18, two corpses were found near 
‘a disused quarry outside Karachi, not 
far from the Karachi Jail, and were iden- 
tified as those of the missing Khojas. The 
circumstances clearly indicated that the 
‘brothers had been murdered. -The ordinary 
‘Polics were unable to throw any light on 
the crime or apprehend the murderers, and 


the investigation of the case was transferred. 


to the Sind Criminal Investigation Depart- 
ment on or about March 11,-1933.. As .a 
result of the energetic and untiring efforts 
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of Mr, Bhagwandas, Deputy Superinten- 
dent of Police, Sind C. I, D., certain evi- 
dence of a conspiracy to murder the missing 
men and of the murder, was secured and 
eventually the appellants and Abduallab,. 
son of Sulleman, were sent up for trial on. 
the charges set forth above. It was me 
the. 
said Abdullah and a ghariwalla, called 
Maluk had at- the instigation of appellant 
No. 1 Hari conspired to murder the brothers 
who in pursuance of the conspiracy, were 
decoyed near the disused quarry and there 
done to death in cold blood in circum- 
stances of great brutality. Appellants 
Nos. 1, 3, 4 and 5 are said to have sat upon 
and murdered Lalji and appellants Nos. 2 
and 6 and Abdullah are alleged to have 
killed Rajabali. Maluk was tendered a 
pardon and gave evidence for the Crown.’ 
Appellant No, 6, Ali, son of Ibrahim, made- 
two confessions, one an extra-judicial con- 
fession and the.other before a Magistrate’ 
under the. provisions of s. 164, Criminal 
Procedure Code. These he resiled from 
subsequently. The appellants being entitled’ 
to go into questions of fact as well as ques- 
tions of law, the whole matter was argued. 
before the Appellate Court at considerable 
length. The principal point of law raised 
by the appellants is stated in paras; 17 and: 
18 of the memo, of appeal, filed on behalf 
of appellants Nos. 1 and 4, and is in the. 


following terms : 

“That the learned Additional Judicial Commissioner 
has seriously erred in law in not supplying the defence’ 
with the copies of the statements of the prosecution 
witnesses recorded by the Police. The copies of 
such statements have been refused on the ground 
that only notes of such statements were made in 
the Police diary. That this refusal on the part 
of the learned Judge is against the very terms of. 
s. 162, Criminal Procedure Code. It is also ‘con« 
trary to the decisions of the various High Courts; 
As a consequence of this refusal, the appellants 
became unable to point out serious contradictions 
in the evidence of prosecution witnesses which would 
have affected the verdict of the jury.” 


‘The learned Judicial Commissioner came 
to the conclusion that no error of law or 
procedure occasioning a failure of justice 
had been established and.that the case was 
not one in which it was expedient or neces- 
sary to overthrow the unanimous conclusion: 
of an experienced Judge assisted by a jury. 
The learned Additional Judicial Commis. 
sioner was of opinion that the case against 
appellants Nos. 2, 3 and 4 had not been 
proved, and also that the trial Judge was. 
wrong 10 law in having refused to furnish. 
the accused. with copies of the statements or, 
notés of statements of the ‘prosecution 
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witnesses recorded by the Police and in 
refusing to permit the use of such ‘state- 
ments in the manner permitted by s. 162, 
Criminal Prceeedure Code. He has held 
that consequently considerable prejudice 
was caused tothe accused in the course of 
the trial. 

The circumstances under which copies of 
the statements were refused were these: 
On September 14, 1933, while cross-examin- 
ing Alu, son of Khimji, P. W. No.1, Mr. 
Partabrai, the learned Advocate represent- 
ing appellant No.1 Hari, asked the Court 
for a copy of every statement made by this 
witnees to the Police, under the provisions 
-of s. 162, Oriminal Procedure Code. The 
Public Prosecutor thereupon informed the 
Court that with the exception of two stete- 
ments which had already been put on the 
record of the proceedings 

“no other ` statement of this witness has been 
recorded except that there are some notes of 


the investigating officers in their respective 
diaries” 

and he objected to furnishing the defence 
with copies of these “notes.” The learned 
Judge thereupon passed the following 
order on Mr. Partabrai's application: 

“As there are no statements recorded of this 
witness under s. 162, no copies can be given to ‘the 
defence Counsel: But as the notes are the only 
writing of what the witness may have stated to 
the Police, I would in the interest of justice, err 
on the safe side and allow copies of notes. 
Had there been regular separate statements re- 
corded under s. 162, I would never have allowed 
the use of the notes in the diary to the defence. 
At the same time the defence Counsel are given 
distinctly to undertand that copies of these notes are 
not given to them, as statements of the witness.” 


It is not clear from the order for what 
purpose copies of the “notes” were to be 
furnished to the accused if they were not 
to “be permitted to be used as provided 
by s. 162, Oriminal Procedure Code, Im- 
mediately following the order, the learned 
Judge has permitted the witness Alu to be 
cross-examined on a statement he is alleged 
to have made to Sub-Inspector Xavier. Taig 


cross-examination is as follows: - 

‘ “I have seen Bukhari Pir, which .is near the 
Gandhi garden. I did not state to Sub-Inspector 
Xavier on February 20, that I had heard rumours 
that both the deceased were seen in gharri No, 10], 
driven by a Hingora near the Bukhari Pir near 
Gandhi garden. Nobody had told me eo on the 20th 
or before.” 


' On September 18, 1933, the learned Advo- 
cate for appellant No. 1 in the course of 
the cross-examination of Sub-Inspector 
Xavier, asked the Sub-Inspector whether 
- certain information, the record of which 
was in the Sub- -Inspector’ s diary, had been 
ae to him by the witness Alu. The 
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question was as follows: “Q. Alu gave you 
information on the 20th that (reads from 
diary).” The question was disallowed by- 
the following order: 

“Note—.Question overruled as Mr, Partabrai wants 
to bring on the record the note of the witness in 
the diary. This is against the provisions of a. 172 
Criminal Procedure Code. The witness has said 
that after he registered his complaint under s, £02, 
Indian Penal Code, on February 19, he did not 
record the statement of a single witness, I find 
from the diary that is so. I cannot therefore allow, 
the contents of the diary to be brought on the 
record as evidence. It is specifically forbidden by 
s, 172, Oriminal Procedure Oode, without reference 
to the notes in the diary; if the defence Counsel 
can formulate questions to contradict witness Alu, he 
may.” 

The grounds for this order are the same: 
as for the previous one, namely that copies: 
of notes of witnesses’ statements recorded 
in Police diaries cannot be furnished. The 
same distinction between ‘‘notes” and 

“statement” is made. The learned Judge 
before passing the order apparently ques- 
tioned Sub-Inspector Xavier as to whether 
he recorded the ‘‘statement” of any witness 
and the Sub-Inspector said “he did not 
record the statement of a single witness.” 
On September 19, 1933, while cross-examin- 
ing the prosecution witness, Karo, son of 
Premji, Mr. Partabrai asked for a copy 
of the witness’ statement recorded by Mr. 
Bhagwandas, the Deputy Superintendent 
of Police. The Court disallowed the request. 
in the following terms: 

. “Note.—Mr. Partabrai wants a copy of the state- 
ment of the witness before Mr. Bhagwandas, The 
Public Prosecutor says that no statement is rea 
corded, Mr, -Partabrai wants copy of Mr, Bhag- 


waudas’ diary. It cannot be allowed under s, 172, 
Oriminal Procedure Code.’ l 


The next witness but one to be examined 
was Mr. Bhagwandas himself. At the 
very beginning of Mr. Bhagwandas’ cross- 
examination, Mr. Partabrai asked him 
certain questions apparently directed to 
extract information regarding the statements 
made to the Police by the witnesses Karo 
and Alu. The following question: 
~- “Thereis no reference in the investigation. papers 


handed over to you by Sub-Inspector Xavier to 
Alu’s statement, except on February 20 and 21,” _ 
and others of a similar nature were dis- 
allowed by the learned Judge in the follows 
ing order: f 

“Questions disallowed as the obvious object of 
Mr. Partabraiis to get the contents of the diary of 
Xavier indirectly through this witness. Section 172, 
Criminal Procedure Oode, is against the direct or 
indirect use of diaries as evidence. Mr. Partabrai 
wants to put more questions which are of the same 
nature, requiring a reference to the Police diary. They 
are disallowed.” 


On September 21, in answer to a 
question by Mr. Syed Aslam, Oounsel fọ- 


4 


1935 


‘appellants Nos. 2, 3 and 5 Mr, Bhagwandas 
stated that he examined Karo, Mukhtiar, 
Hashim and Durgadin and made notes 
in his diary. The first three named 
witnesses are of considerable importance, 
their evidence having been relied upon by 
the prosecution to corroborate the approver 
in material particulars. On September 22, 
several of the questions put to Mr. 
Bhagwandas by Mr. Motiram on behalf of 
appellant No. 4, were disallowed on the 
ground that they aimed at getting on the 
record the contents of the Policediary. In 
the course of the same _cross-examination 
the witness admitted having, on March 29, 
had4 or 5 conversations with Maluk (the 
approver) and having made notes in his 
diary at the end of the day. In answer to 
the question “How do youmake your notes?” 
the witness has stated: gh 

“We have sume points; on those points we make 
notes. Itis since the last 2 or 3 years that the 
Police in Sind is not recording ceparate and full 
statements of persons examined by them. These 
are the instructions from our superiors. The instruc- 
tions are confidential and meaat only for the Depart- 
ment, and I am not prepared to produce them " 

Subsequently on the same day in answer 
to a question from the Court, the witness has 
stated regarding these notes: 

“With regard to the instructions we 
received not to record statements of witnesses, we 
have not so far received instructions to the 
contrary.” f 

Subsequent to September 22, no further 
request was made on, behalf of the accused 
for any: statements of witnesses recorded 
by the Police, although a number of 
important witnesses including the approver 
were examined. It has not been suggest- 
ed by the prosecution that any statements 
of witnesses in the case were recorded .by 
any Police Officer other than Mr. Bhagwan 
das and Sub-Inspector Xavier. From the 


various requests for statements and orders’ 


thereon, the following facts’ emerge: 
(1) That applications were made early in 
the case on behalf of the accused for 
copies of the statements to the Police of 
the witnesses Alu and-Karo. In each case 
the request was made at the time when 


the witness was in the witness-box under’ 


cross-examination. They were refused on 
the ground that there were no such state- 
ments, but only “notes” of the same in 
the Police diary. (2) That Sub-Insbdector 
Xavier denied having, throughout his 


investigation, recorded ‘any witness’ state- - 


mént. (3) That Mr. Bhagwandas, by statė 
ing tothe Court that the Police in Sind 
had not been in the ‘habit of recording 


statements during -the past two or thre- 
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years, implied clearly that there were no 
such statements in the present case. In 
these circumstances, it caanot, in my 
opinion, be held against the accused that 
they did not’make any request for the 
Police statements of those witnesses who 
followed Mr. Bhagwandas, and I consider 
that what took place operated in effect as | 
refusal to furnish copies of their statements 
to the accused. 

This case revives the old controversy, 
sought to beset at rest by the amendment 
of s. 162, Criminal Procedure Code in 1893, 
as tothe use which may or may not bée 
made of the statements of witnesses re- 
corded in Police diaries, The interpreta- 
tion of s. 162, Crimina: Procedure Code 
and its apparent inconsistency with s. 172; 


Criminal Procedure. Code has always 
caused considerable difficulty in- the 
Courts. Unders. 145 of the original Code 


of 1861, a Police Officer was empowered - 
to examine potential witnesses and reduce 
their statements to writing, but the 
writing was not to be part of the record. 
or used as evidence. The Code of 1872 
maintained these provisions but added 
that no person, when examined by a Police 
Officer, was bound to answer incriminating 
questions. The only material alteration:. 
effected by the Code of 1832 was that in 
place of the provision that the statement 
when soreduced to writing, should not bé 
used as evidence, it was enacted that no 
statement made by a witness if reduced to 
writing, should: be used as _ evidence ` 
against : the- accused, thus making... it: 
appear that the new provision was .intendé : 
ed for the accused's benefit and that he‘ 
was entitled to use the statement for thé- 
purpose of his defence. Accused persons 
in consequence began to apply for state-— 
ments of witnesses takén down by the 
Police for the purpose of using anything 
in them appearing to be to their ads. 
vantage. i e 
-A sharp cleavage of opinion then occurred 
between the Allahabad and Caleutta High 
Courts, each opinion being entitled to. 
considerable weight. The QOalcutta view - 
expressed, inter alia, in the cases of Queen- 
Empress v, Jhubboo Mahton (13), Bikao 
Khan v. Queen-Empress (14) and Sheru Sah 
v. Queen-E:mpress (15) was to the effect that . 
the statements of witnesses taken by the. 
Police under s. 161, Criminal Prozedure 
Code were not intended to be part of.a Police 
diary recorded under s. 172, Criminal Proce- 
dure Oode and were therefore not privileged 
under the latter section ahd the- accused 
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person was entitled to inspect such state- 
tents. The principal argument in this 
behalf was that the interests of justice 
required that an accused person should 
ave an opportunity to show whether a 
witness called for the prosecution: is 
- telling a substantially different story from 
‘that which he may have told to the Police. 
The Allahabad opinion is fully set forth 
and explained in the wellknown Full 
Bench case of Queen-Empréss v. Manu (2) 
decided in 1897. It was held by a majority 
of four Judges to two that a Police Officer 
may lawfully reduce to writing in his diary 
any statement made to him by a person 
whom he is examining or has examined 
under s. 161, Criminal’ Procedure Code, 
and if he does so, such record is part of 
the special diary and is just as much 
privileged as any other entry inthe diary. 
It was stated in support of this view that it 
is essential in the public interest that the 
sources of public information should not 


be divulged and that any disclosure of - 


the names of informants and detectives 
would adversely affect the detection of 
crime. Also that statements of witnesses 


are: frequently recorded by the Policeina. 


hurry and possibly incorrectly, and certainly 
with little or no regardto the rules of 
evidence and that it would be unfair toa 
witness that his statement should be 
discredited on the strength of such records. 
The two dissenting Judges Aikman and 
Banerji, J. were strongly of the opinion 
‘that the Calcutta view should prevail. 
The former in the course of an able judg- 
ment quoted the words ofs:Nanabhai 
Haridas, J. in Reg. v. Uttamchand Kapur 
chand:¢29), which were as follows: 

“The object -of a trial in every case is to ascertain 
the truth in respect ofthe charge made, For this 
purpose, it is necessary that the Court should be 
In.a position to estimate at its true worth, the 
evidence given by each witness, and nothing that 
is calculated to assist it in doing so ought to be 
excluded, unless’ for reasons of public policy the law 
expressly requires its exclusion.” 


.The Code of 1°98 endeavoured to recon- 
cile the- conflicting Calcutta and Allahabad 
decisions by reverting to the language of 
the Codes of 1861 and 1872 and adding a 
proviso compelling the Court on tke 
application of the accused to refer tosuch 
statements and in its discretion permitting 
him to have copies of them to enable 
him to- impeach the credit of the witness in 
the manner provided by s.145, Evidence 
Act. It- would appear from this amend- 
ment that. the Select Committee of 1898 
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were inclined towards the Calcutta view- ` 
point. Their labours; however, not only 
did not finally cause the existing 
difficulties to dissolve, but created further- 
complications, and, in fact, the result was 
not altogether fortunate. The general pro-` 
hibition in the amendment. of 1898 being’ 
against the “writing” being used, it was’ 
held ina number of cases that although: 
the document containing the statement 
could not be used as evidence against the: 
accused yet the statement itself, that is, 
the oral statement, could be proved against. 
him. On the basis of this distinction, it 
was held that an oral statement made by a 
prosecution witness to the Police, could be 
used by the prosecution to corroborate that. 
witness. Obviously these results were not 
contemplated by the framers of the 1898 
amendment, . This was the principal 
difficulty facing the Select Committee of 
1916 (which Committee was responsible for 
the.re-draft effected in 1923). The following . 
passage from their report clearly explains 
the principal reason for altering s. 162, into 


_ its present form: 


“Itseems clear that all that the amendment- of 
1898 intended to effect, was to make it clear that 
the accused had no right to call for or see the record , 
of any statements taken down by the Police 
under g. 163, unless the Oourt thought that 
in ‘the interests of justice, he should beal- 
lowed to do so. It did not purport to deal with, 
and has left untouched the further question whe-,” 
ther or not a statement made by a witness under 
s. 161, as a part from the written record .of the 
statement might be used by the prosecution - for 
the purpose of corroborating one of their witnesses 
under s. 157, Evidence Act, and this is, at all events, 
one of the principal difficulties with which we have - 
to deal now.” ; . 

The redraft of 1923 was designed to, 
make it clear that the use of statements . 
recorded under s. 161, that isto say, oral. 
statements as opposed’ to written records . 
of the same, are prohibited. To effect 
this purpose, the words “such statement 
or any record thereof whether ina Police 
diary or otherwise or any part of such 


. statements or record” were substituted in 


the re-draft for the words “such writing.” 
It is clear that it was the intention to 
exclude oral statements by the use of the 
words “such statement” otherwise there 
would have been no object whatsoever in 
substituting the words “such statement or 
any record thereof" for the words “such 
writing.” Since the amendment of 1923, | 
it has, I think, been generally accepted 
without, question by those Courts by which 
the point has been considered, that there 
is now virtually no distinction between a 
statement recorded under s. 162, Oriminal 
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Procedure Code and a statement under 
8. 172, Criminal Procedure Code, and if 
any statement of a_witness is recorded 


in a Police diary under s.172, the Police , 


can no longer claim privilege.~ 

It has also been held in a number of 
cases that it is immaterial whether the 
statement is recorded in the witness’ 
actual words or whether it is ‘in extenso’ 
or in the form of compressed memoranda 
provided that the statement is such as can 
be utilised under the provisions of s. 145, 
Evidence Act, to contradict the witness. 
I would, refer to the following decisions 
in support of these views :Hazara Singh 
v. Emperor (9), in which a Bench of the 
Lahore High Court held, inter alia, that 
an approver's statement in the Police 
diary .is covered by s, 162, Criminal Pro- 
cedure Code and that the trial Court had 
acted illegally in refusing to furnish the 
defence with.a copy of it; Emperor v. 
Bansidhar (20), in which Kendall, J., held 
that the trial Court acted illegally in re- 
fusing to furnish the accused with copies 
of the statements of prosecution witnesses 
recorded in the Police ‘diary on the ground 
that they were not full statements but only 
memoranda : Maffizaddi v. Emperor (16),, 
in which the Calcutta High Court were 
of opinion, that since the Act of 1923, there 
was. no . distinction between statements 
recorded under s. 182, Criminal Procedure 
Code, ands, 172, Criminal Procedure Code, 
and.that the accused was entitled to a 
- copy for the purpose of contradicting a 
witness whether the statement was in the 
actual words of the witness or whether 
it was only a memorandum : Sadhu Sheikh 
v. Emperor (17), in which it was empha- 
sised that s. 172, Criminal Procedure Code 
does not provide for the recording of 
statements made -by witnesses and that 
such statements if recorded ia Police 
diaries are recorded under s.161, Oriminal 
Procedure Code, and that the accused havea 
right to copies: Emperor v. Najibuddin (21), 
in which it was held that a statement to 
an investigating officer can be deemed to 
have been ‘reduced into writing’ even when 
the officer has not reduced the statements 
in full, but has merely noted the gist of 
what was said to him. To the same effect 
was Hamid Khan v. Emperor (22) and 
Jasimuddin Sarkar v. Emperor (18). Ran- 
kin, ©. J. and Ghose J., held that the 
procedure to contradict a witness by his 
previous statement recorded in a Police 
diary was by getting on record a true 
extract of the Police diary. 
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Rupchand, A. J. C., has relied on an 
followed these rulings, but has not diè- ` 
cussed the language or the construction 
of s. 162, Criminal Procedure Oode. His views 
are summed up in the following para- . 
graph: l 


“If every part of a Police diary was absolutely ' 


privileged, there was n> occasion for the Legisla- |. ` 


ture to afford protection to a statement of a wit-' 
ness or any record thereof contained in a Police- 
diary under. this clause, and it may fairly be as- 

sumed that the Legislature has given effect tothe 

Calcutta ruling in preference tothe majority judg- . 
ment of the Allahabad Full Banch case and has. 
entertained the view that s. 172 afforded protection 

to Police diaries only to the extent to which such . 
diaries d> not contravene the provisions of ‘any 

other section of the Code.” — , 

The learned Judicial Commissioner's 
view of s. 162, Criminal Procedure Oode, +- 
appears to be based on a particular read- - 
ing of the section, rather than on any re-, 
ported decision. Heargues on the autho-: 
rity of Lord Herschell’s dictum in Bank. 


of England v. Vag'iano (1), that .in- 
arriving .at a conclusion as to the’ 
meaning of an -enactment, the  pro-: 
per cvurse is, in the first ins:ance,- to: 


examine. the language of the Statute and. 
ask what is its plain meaning and not.to: 
start arguingiyhow. the law previously. 
stood. On a plain reading of s. 162,. 
Criminal Procedure Code, he is of opinion, - 
that a statement reduced.into writing and: 
a record thereof in a Police diary or 
elsewhere, are quite distinct things. and 
that the provisoto s. 162, Criminal Proce, 
dure Onde, only permits of a copy of the: 
statement reduced into writing being 
given to the accused and not.any record. 
of such statement which may have found, 
place inthe Police diary.” The genesis: 
of his argument in his own words is : 


Section 152, Oriminal Procelure Oode,- 
deals with three things: They are: (I) a 
statement made by any person to a Police 
Officer; ( ) the same statement reduced 
into writing ; and (3) a record thereof in 
a Police diary or elsewhere. These three 
things are quite distinct. The person 
makes a statement in his own words.’ A 
penman may reduce those words to writing. 
A Policeman may make a record in his 
own words of what he hearssaid...... oy 

Now, by the first clause of .s, 162, Orë 
minal Proceduré Code the use of any of 
the three things already referred to is ex- 
pressly prohibited for all purposes. To 
this general prohibition, cl.2 provides an 
exception. When a statement has been 
reduced into writing, the Court is ‘to -sup- 
ply the accused with “a copy of such 
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writing.” This must mean (2): it cannot 
mean (1): and it doesnot appear to mean 
(8). lfa Policeman adheres strictly to 
the course of prudence, he will do what 
in this case the witness says that he did 
do. These are the wordsof Sub-Inspector 
Xavier: : 

“The purpose of my diary is to keep the memo- 
randum of the steps taken during the investiga- 
tion. If I record anything in my diary, I merely 
record my impressions—my note—of what informa- 


tion I may have gathered from the witness but not. 


in his own words.” 

Section 162, Criminal Procedure Code, 
is _ certainly .not happily drafted. The 
series of cases referred to above as having 
been decided after the 1923 amendment, 
demonstrate that the Select Committee of 
1916 did not evolve an entirely unambi- 
guous and unequivocal draft from the pre- 
vious confusion. With the utmost respect, 
however, I am unable to agree with the 
view of s. 162, Criminal Procedure Code, 
which the learned Judicial Commissioner 
takes. The matter is not without 
culty, but it would appearto me that the 
most reasonable reading’ of. the section as 
it stands without réference tu previous 
Legislation or judicial ‘interpretation, is 
that the expression ‘statement reduced to 
writing’ and ‘record of a statement’ are 
Bynonymous. I cannot perceive that 
plain English: there is any distinction 
between recording a statement and re- 
ducing a statementto writing. If this is 
so, the question would naturally arise as 
to why the Legislature has made use of 
both expressions in the same section of 
an enactment, and it might be argued 
that the only logical conclusion is that the 
Legislature has deliberately thought fit to 
make such a distinction probably with the 
object of reconciling the apparent vari- 
ance between ss. 102 and 172,- Criminal 
Procedure Code, 

In my view, the use of the two expres- 
sions is explained by the piece-meal draft- 
ing to which s. 162, Criminal Procedure Code 
has been subjected. Whenthe Select Com- 
mittee of 1916 wished, for reasons [ have 
already explained, to substitute for the 
expression ‘such writing’ an expression 
which would include oral statements given 
by witnesses under s. 161 and also such 
oral statements taken down in. writing 
whether ina Police diary or otherwise, the 
words ‘record thereof’ was used instead of 
a less incisive and more clumsy expres- 
sion such as ‘any reduction thereof into 
writing.’ The word ‘record’ is in common 
use with yeference to Police diaries, The 
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crux of the whole matterlies, I think, in 
a correct interpretation of the expression 
‘such statement’ in 8. 162, Criminal Proce- 
dure Code. The learned Judicial Com- 
missioners view of s. 162 is dependent 
upon these words meaning or including 
a statement in a written form, that is to 
say, the statement referred to in the first 
portion of s. 162, reduced into writing. To 
me, however, it would appear that gram- 
matically and logically "such statement” 
can only mean oral statement and cannot in- 
clude such oral statement reduced into 
writing. l 


This precise point has been the subject 
of Full Bench decisions of the -Madras 
and Rangoon High Courts inthe cases of 
Chinna Thimmappa ‘v. Talu Kunta 
Thimmappa (30) and Emperor v. Maung 
Tha Din (31). A Bench of the Mad- 
ras High Court in Venkatasubbiah v., 
Emperor (32) had held thats. 162, Crimi- 
nal Procedure Code, even after the amend- 
ment of 1923, did not exclude the use of 
oral statements. This was clearly asome- 
what peculiar decision in view of the 
history of the legislation and was in direct 
conflict with the decisions of other Courts, 
including one of the Bombay High Court, 
Emperor v. Vithu Balu (33). In his order of 
reference to the Full Bench in Chinna Thim- 
mappa V. Talu Kunta Thimmappa (30) the 
learned Chief Justice of Madras has very 
clearly drawn attention to the crux of the 
matter in the following paragraph : 

“I do not propose to discuss the matter at length 
in this referring judgment and will only briefly 
refer to two of my own difficulties in accepting the’ 
authority of Veakatasubbiah v. Emperor (32), The first 
is that if the words in the present section ‘any such 
statement’ are to be confined to statements reduced 
to writing, I can attach no meaning whatever to 
the words that follow “or any record thereof” which 
I should have thought pointed unmistakably to two 
things: (a) an oral statement, (b) a written record 
of it. I cannot readily understand what is supposed 
to be contemplated by a ‘record’ (obviously Police 
record) or a statement which is already in the 
hands of the Police in a written form.” : 


The head-note in Chinna Thimmappa v. 
Talu Kunta Timmappa (80) indicates that 
the opinion of the Full Bench was that 
the words “any such statement” in para. 


(30) 51 M 967; 112 Ind. Oas. 682; A I R 1928 Mad, 
1028; 28 L W 314; 55M LJ 351; 29 Cr. L J 1098 
(F B). i ' 

(31) 4 R 72; 96 Ind. Cas, 145; A I R 1926 
116; 27 Cr. L J 881. 

(32) 48 M 640; 85 Ind. Cas, 203; A I R 1925 Mad. 
579; 26 Or. L J721; 20 L W 742. 9 

{33) 83 Ind, Cas, 1007; A I R 1924 Bom. 510; 26 
Or, L J 223, f 
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l, cl. (1), s. 162, Criminal Procedure 
Code, cover not only written statements 
but oral statements as well. This head- 
note would appear to me to be entirely 
erroneous and misleading. The reference 
to the Full Bench was as to whether the 
words “any such statement” in para, 1, 
cl. (1) of the sectior, cover only written 
statements or whether they also cover oral 
statements. Ramesam, J.,in his judgment 
relying to a great extent upon the observa- 
tions of Rutledge, O. J., in the Rangoon 
Full Bench case already mentioned, refers 
to the two possible constructions’ as fol- 
lows: They are, (1) a statement made by 
any person to a Police Officer in the 
course of an investigation under Ch. XIV 
and (2) a statement made to a Police 
Officer in the course of an investigation 
under Ch. XIV and reduced into writing 
.».. The question is which of these is 
to be adopted.: His conclusion is clearly 
in favour of the former possible construc- 
tion to the total exclusion of the others, 
It is in these terms: 

“It seems to me, therefore, that, looking at the 
grammatical form chosen’ by the Legislature, the 
supposed ambiguity vanishes and the clause is 
capable of only one meaning, namely, the first 
of the two mentioned, This conclusion is stregthened 


by the phrase ‘or any record thereof’ as pointed 
out by Rutledge, O. J., in the referring judgment.” 


. The other two Judges of the Madras 
High Court were in agreement - with 
Ramesan, J. The error in the head-note 
possibly crept in by a misreading of the 
last three lines of Ramesam, J.s judg- 
ment, the editor probably failing to ob- 
serve that the passage did not refer only 
to the words‘such statement’ but to the 
whole passage in s. 162, ending with the 
word ‘used’, The judgment of Rutledge, 
C. J., in the above referred case, except 
for. one passage, would appear to indicate 
quite clearly that he also was of opinion 
that the words ‘such statement’ are con- 
fined to oral statements. After setting 
forth the two possible alternative construc- 
tions and discussing the divergent points 
of view, he says: 

“Tn my opinion, it was the intention of the 


Legislature to adopt the former of the two possible 
constructions,” 


This seems to be inconsistent with the 
following observation in a previous portion 
of his judgment : 

“I do not think it can be claimed that on the 
wording of the section, the expressions used are 


clearly in favour of the one construction as to 
negative the other." 


In view of this, I do not think that it 
can be said that the head-note of the 
` report of the Rangoon case is entirely 
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erroneous. However, irrespective of how 
the head-notes in these cases read, the 
very cogent reasoning of both Ramesam, 
J., and Rutledge, C. J., support my view - 
that the words ‘such statements’ ‘can only 
mean oral statements. Ramesam, dJ., 
argues briefly as follows: 

“ The pronominal uss of the word ‘such’ is a 
very common expedient in legislation to avoid 
repetition of a long descriptive phrase or clause 
used earlier. We have to ascertain what are the 
words the repetition of which is iotended to be 
avoided by the use of the word ‘such’, The phrase 
‘such statement’ is intended to avoid a répetition 
of the statement already described. What are the 
words descriptive of the etatement already ueed? 
The words are ‘made by any person to a Police 
Officer in the course of an‘ idvestigation under this 
chapter.’ These are the only words descriptive of 
the words ‘statement’ earlier in the section, and 
presumably it is to avoid the repetition of such 
description that the word ‘such ' is used in the next 
clause. The words ‘reduced into writing’ are not 
part of the description of the word ‘statement’ in 
the opening clause. If the word ‘such’ is intended 
to cover also the words ‘reduced into writing’ the 
earlier part of the section would have run as follows: 
“No statement made by any person to a Police 
Officer in the course of an investigation under this 
chapter and reduced into writing shall....." The 
Legislature has, instead of using this form, deliber- 
ately avoided it and chosen to introduce the words 
‘reduced into writing’ into a conditional clause 
qualifying the verb ‘shall be signed’ and not into 


my 


a clause descriptive of the word ‘statement’. N 

The remarks of Rutledge, O. J., which 
are on pp. 86 to 83* of his judgment, 
are equally cogent. It would appear. to 
me that if the words ‘such statement’ 
were to be read as including a statement 
reduced into writing, not only would the 
words ‘any record thereof’ have no normal 
meaning, but the word ‘otherwise’ would 
have no significance. In Rakha v. Emperor 
(34) we find the following passage : 

“Even the controversy as tothe admissibility of 
such statement by oral evidence has now been set 
at rest by the amendment made in 1923, which has 
substituted the words “nor shall any such state- 
ment or any record thereof ..... ” be used for any 
purpose (save as hereinafter provided) at any inquiry 
or trial..... for the words ‘nor shall such writing 
ba used as evidence’ which occurred in s. 162 prior 
to its samendment. The result is that not only is 
the record of the statement of a witness taken 
under s. 161,’ Criminal Procedure Code, excluded 
from evidence but also the proof of such state- 
ment by oral evidence for the purpose of corroborating 
the testimony of the witness for the prosecu» 
tion.” ay, tee 
This clearly illustrates the sense in which 
the word ‘‘record” is used ins, 162. It 
means the record of a statement of a wit» 
ness taken under s. 161, Criminal Pro- 
cedure Uode. For these reasons, I am 


31) 6Lab 171; 93 Ind. Cas. 230; A I R1925 Lah. 
39; ) Lah. Cas. 62; 27 Cr, L J 438. . 
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unable to accept the interpretation placed 
upon s. 162, by the learned Judicial Com- 
‘missioner, In my opinion s. 162, in its 
present form, allows a Court no discretion 
to refuse to an accused person copies of 
statements of witnesses recorded by the 
Police in the course of an investigation, 
whether such statements are recorded in 
a Police diary, or otherwise unless proviso 
(2) to the section applies. 

‘Iam also of opinion that this is the 


È 


case whether the statements are in extenso 


or are in the form of compressed memor- 
anda and. whether they are- recorded in 
the third person or in the first person, 
provided they are such statements as can 
be utilized to contradict a witness with 
his statement in Courtin the manner pro- 
vided by s. 145, Evidence Act. Tt is just 
as possible to contradict a witness on a 
memorandum as it is ona full statement 
and it is generally immaterial for the 
purpose of contradiction whether or not 
the statement is in the. actual words of 
the witness. I think it- would be absurd, 
to hold that a Police Officer by the simple 
expedient of inserting in his: diary a 
statement of a witness in an oblique or 
abridged form could protect such ‘state- 
ment from. being. used in the way the 
law allows.. I am, therefore, in agreement 
on this matter withthe opinion of Rup- 
chand, A. J. O., and with the decision I 
have enumerated above which support this 
view. i 

- The Courts are naturally not. concerned 
with the desirability, utility or reasonable- 
ness of any particular enactment. It is 
their duty to give effect to the law asit 
stands, -without regard to expediency or 
consequence. If the authorities concerned 
consider that the work of the Police will 
be hampered by the obligation to 
Teyeal the statements of witness recorded 
in the Police diaries in the course of an 
investigation, it is always open to them 
to seek to obtain an amendment of the 
law. Section 162 (in its present form) is 
imperative in its terms, A Bench of this 
ee in Emperor v. Uma (35), laid down 
that: 


“Under s. 162, Criminal Procedure Code, it is 
obligatory on the Court not only to refer to the 
statements made by the prosecution witnesses before 
the Police, if so required, but also to grant copies 
thereof to the accused, unless the Court is of the 
‘opinion „that any part thereof is (a) not relevant to 
that subject-matter of the inquiry or trial; or (6) 
its disclosure td the accused is not essential in the 


- (35) 48S LR 239; 123 Ind, Cas..689; A 1 R 1930 
Sind 152; (1930) Or. Oas. 617; 31 Cr. L J 592. 
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interests of justice and is inexpedient in the public 
interest, In either of these events, the only jurisdic- 
tion vested in the Court is not altogether to refuse 
copies, but to exclude such portiona therefrom after 
recording its opinion in writing to that effect, but 
not the reasons thereof.” : : 

In furnishing a copy of a witness’ state- 
ment to the Police, the Court should 
however be careful to ensure that what 
is being- granted is really such statement 


by a witness as could legitimately and | 


properly be used under s. 145, Evi- 
dence Act, for the purpose of contradict- 
ing the witness. That is to say, that 
if what is recorded by the, Police 
either in the diary or otherwise, irrespec- 
tive of the length or form, does not 
amount to a statement by a witness, 
such note would clearly be privileged. 
If it amounts to a statement in whatever 
form or at whatever length, it cannot be 
withheld, With reference to omissions 
from the statement recorded in the diary 
or otherwise, I amin agreement with the 
following pertinent otsevations of Agar- 
wala, J., in Emperor v. Najib-ud-Din (21), 
who remarks at p. 593* : 
< “The value of such a note for 
contradicting ey given on 
ries of ti 
rin ein la of “ihe officer's note. Ordinarily 
such a note contains only such excerpts from the 
statement as appear to the officer, at the time, 
to be important. Further investigation and subse- 
quent developments may, and often do, show 
that points of great materiality have been omitted. 
When, therefore, the only record of a witness's 
statement to the investigating officer is a brief note 
it-follows that omissions from that note are of 
practically no value for thes purpose of proving that 
the witness did not state to the officer matters to 
which he deposes at the trial. As I have already 
said, the value of the officer's note necessarily 
varies, and for the purpose of deciding what weight 
should be givén to an omission from the Police 
record, it appears to me to be essential to see 
what exactly was recorded and therefore, that the 
written note should be duly proved as required 
-by the proviso.” 
“in the present case, therefore, there can 
that the learned trial 
Judge in refusing to furnish the defence 
with copies of the statements of the 
witnesses Alu and Karo, disregarded the 
provisions of s. 162, Criminal Procedure 
Code. I have already held that the circu- 
mstances in which such copies’ were re~- 
fused to the defence, in effect, operate as 
a refusal to furnish copies of the state- 
ments of those witnesses—many of them 
important witnesses—who gave evidence 
after Mr. Bhagwandas did so, It is now 
necessary to consider what consequence 
has ensued and what course I- should 


the purpose of 
oath at a 
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adopt. Certain difficulties arise in view of 
conflicting decisions on this matter. In 
Mafizaddi v. Emperor (16), Emperor v. 
Bansidhar (20), Emperor v. Najib-ud-Din 
(21) and Sadhu Shetkh v, Emperor (17), all 
of which cases I have already mentioned, 
the proceedings were held to be vitiated 
and the convictions set aside in circum- 
stances very similar to those existing in 
this case. In the last mentioned case, 
the Calcutta High Court stated : 

“How far the statements made by this Abbas 
(a witness) would be material it is impossible to 
say, but it is quite conceivable the defence may 
have refrained from making use of the other por- 
tions of the diary, thinking that having once been 
refused, they would be refused again.” 

‘In Emperor v. Bansidhar (20), Kendall, 
J.,insetting aside the convictions, has 
held that : 

“the omission to supply the copies may have 
prejudiced the accused and in any case the Court 
acted illegally in not following the mandatory 
provisions of the Statute, That ia sufficient to 
vitiate the proceedings.” 


It would appear that in these cases 
the Courts concerned were of opinion 
that the disregard of such a mandatory 
provision of the Code ipso facto vitiated 
the proceedings. They do not appear to 
have gone into the question as to whe- 
ther ornot a failure of justice has actu- 
ally been shown to have occurred. On 
the other hand, the Lahore High Court 
in Hazara Singh v. Emperor (9), was of 
opinion that each case must be decided 
on itsown facts, and that the extent of 
the prejudice tothe accused in each case 
must determine whether tbe trial must 
be held altogether vitiated or whether the 
defect can be remedied, T think in order 
to deal adequately with this very import- 
ant matter, and in order to avoid future 
misconception,. the best course would be 
for me first to discuss the question as to 
whether the omission to supply the copies 
of statements is an illegality which 
nullifies the trial, that is to say, goes to 
the root of the matter, or whetherit is 
an error which is not fatal tothe proceed- 
ings and which might be cured by the 
provisions of s. 537, Criminal Procedure 
Code, 

It appears to me to have been almost 
universally accepted at one time in the 
Courts in India that s. 537, Criminal 
Procedure Code, applied only to mere 
errors of procedure arising out of inadvert- 
ence and ‘not to infringements of statutory 
provisions. This view was considered sub- 
sequently in certain cases to have been 
confirmed by the decision of the Judicial 
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Committee of the Privy Council in the 
well known case of Subramanya Ayyarv. 
Emperor (36) in which it was laid down 
that the disregard of an express provi- 
sion of law astothe mode of trial was 
not a mere irregularity such as could be 
remedied by s. 537, Criminal Procedure 
Code. It was, however, obviously never 
meant by the Judicial Committee that 
Subramanya Ayyar v. Emperor (36) should 
be taken as laying down the broad pro- 
position that the errors which are curable 
by s. 537, Criminal Procedure Oode, are 
merely formal defects. of procedure and 
not substantive errors of. law. In that 
ease the facts were somewhat unusual, the 
accused having been charged at the trial 
with forty-one acts of extortion extending 
over two years in contravention of ss. 233 
and 234, Criminal Procedure Code. : 
Since Subramanya Ayyar Ve" 
Emperor (36), the Judicial Committee of 
the Privy Council have been responsible 
for a series of further decisions with 
reference to the enabling or curing 
sections of the Code, In these decisions, 
the Judicial Committee have followed the 
principles laid -down ‘by them in In re 
Dillet (37), in which case they held that 
generally speaking the Board would not 
interfere in.a criminal case unless there 
had been some disregard of the forms of. 
legal process or some Violation of the: 
principles-of natural justice, or otherwise. 
some substantial and grave injustice had 
been done. Dal Singh v. Emperor (6), a: 
case in which the Court of the Judicial 
Oommissioner, Central Provinces, had 
wrongly in appeal permitted the use of 
Police diaries, the Privy Council; ‘while 
holding that there had been a misuse of 
the Poiice diaries in contravention ` of 
s. 172, refused to recommend any inter- 
ference with the verdict, on the ground’ 
that substantial injustice had not been 
done, inasmuch as the evidence on the 
record, exclusive of the evidence wrongly: 
admitted, was -sufficient to support the 
conviction:: In the course of his 
judgment, Lord Haldane remarked : “eo 
“It (the Oourt of Appeal in India) plainly went 
wrong in using the diary. Now it is true that, 
error in procedure may be of a character so grave, 
as to warrant the interference of the Sovereign. 
Such error may, for example, deprive a man of a 


constitutional or statutory right to be tried by a 

jary, or by some particular tribunal. Or it may 
(36) 25 M61; 28 I A 257; 8 Sar. 180; 3 Bom, L 

R510; 5OW N866; 11 MLJ 233; 2 Weir 271 
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have been carried to such an extent as to cause 
the. outcome of the proceedings to be contrary to 
fundamental principles which justice requires to be 
observed, Even if their Lordships thought the 
accused guilty, they would not hesitate to recom- 
mend the exercise of the prerogative, were such 
the case. But where the error consists only in the 
fact that evidence has been improperly admitted 
which was not essential to a result which might have 


been come to wholly independently of it, the case is 
different.” 


_ In 1925, in Umra v. Emperor (38), 
in which it was contended on behalf of 
the appellant that certain statements 
inadmissible under s. 25, Evidence Act, 
and s. 162, Oriminal Procedure Code, had 
been erroneously admitted, the Privy 
Council held that an improper admission 
or rejection of evidence upon a criminal 
charge does not necessarily amount to a 
substantial or grave injustice, entitling 
a petitioner to special leave to appeal. 
Finally in 1927, in Abdur Rahman v. 
Emperor (28), it has been quite clearly 
indicated by the Privy Council that the 
omission to comply with a mandatory 
provision of law does not necessarily 
Vitiate the trial, but that the criterion 
is whether there has been any actual or 
possible failure of justice, In that case, 
there had been an omission ‘by the trial 
Court to read over the depositions of the 
witnesses to them under the provisions of 
s: 360, Oriminal Procedure Code. The 
Judicial Committee, while holding that 
an error had occurred, considered that it 
was curable under s. 537, Criminal Pro- 
cedure Code, 

I would refer to two other cases on 
this matter, one a decision ofthe Allah- 
abad High Court and the other of’ the 
Bombay High Court. In the former case 
Emperor v. Bechu Chaube 
in the course ofan able judgment in dis. 
cussing the circumstances in which 8, 537 
could be brought into use, said: 

, “The tests to be applied in considering whether 
a particular infringement of the provisions of the 
Criminal Procedure Code, is one which does or 
does not come within the purview of s. 537 appear 
to me to be these: Does the error go to the whole 
root of the trial? Does -it in effect -Vitiate the 
proceedings ? Hasthe Court assumed an authority 

~ which it does not possess ? Has it broken the vital 

rules of procedure? Jf the error is of such a 

nature, the proceedings are vitiated in their very 

inception, and s.537 has no application. But the 
mere fact that a certain provision of the Code is 
imperative, does not in itself indicate that a breach 
of that provision vitiates the whole proceeding. In 

(88) 6 Lah. 45; 87 Ind. Cas. &44; A'I R1925 P O 

52; 26 Or. L J 1020; LR6 A P C 16; 2i L W 

160; 48 M L161; 2 O WN 5; 27 Bom. L R 701: 3 
Pat. LR 93 Or,; 521 A191 (PO), ae 
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fact it might very well be argued that in order 
to create an error, there must be some breach of 
an imperative rule, for, if the matter were discre- 
tionary, it would appear that no opportunity for 
error could arise ” 

In the Bombay case, Emperor v. Nur 
Mahomed (40), an improper use of the 
Police statements, not justified by e. 162, 
Criminal Procedure Code, was made by 
the trial Court and it was argued before 
the High Court in appeal that an 
infringement of the provisions of s. 162, 
Criminal Procedure Code, is not an 
irregularity which can be cured under 
s. 037. In a very lucid judgment 
Beaumont, O. J., came to the conclusion 
that in the particular circumstances of. 
the case, the irregularity could be cured 
under s. 537, Criminal Procedure Code, 
The learned Chief Justice quoted the fol- 
lowing passage from Mookerjee, J's. judg- 
ment in Ashutosh Sikdar v. Behari Lal 
Kirtania (41). 

“As pointed out in Macnamara on nxullities and 
irregularities, no hard and fast line can be drawn 
but this 
much is clear, that an irregularity is a deviation 
from a rule of law which does not take away the 
foundation or authority for the proceeding, or 
apply to its whole operation, whereas a nullity is 
a proceeding that is taken without any foundation 
for it, oris so essentially defective as to be of no 
avail or effect whatever, or is void and incapable 
of being validated. It may be conceded that the 
application of ghis doctrine to an individual case 
may sometimes be attended with difficulty. One test, 
however, is well established and is often useful; as 
was observed by Coleridge, J., in Holmes v. Russel 
(42) it is difficult somtimes to distinguish between 
an irregularity and nullity; but the safest rule to 
determine what is an irregularity and what is nullity 
is to see whether the party can waive the objection, 
If he can waive it, it amounts toan irregularity if he 
cannot, it is a nullity.” 

It seems to me that in the light of these 
decisions and of the tests laid down, there 
can be little doubt that failure to observe 
the provisions of s. 162 amounts to an error 
curable under s. 537 if there has been no 
miscarriage or possible miscarriage of 
justice. To hold otherwise might lead to. 
the most absurd results, for example, ina 
case where copies of the statements of 
unimportant or merely formal witnesses 
were refused to the defence, it would ap- 
pear in the highest degree unreasonable 
to order a re-trial of the entire case. I 
consider that at the worst an omission to 
supply copies of statements under s, 162, 
Criminal Procedure Code, would in effect 
amount tono more than an improper rejec- 

(40) 54 B 934; 129 Ind. Cas. 156: A I R 1930 Bom. 
595; 32 Bom. L B 1279; Ind. Rul. (1931) Bom. 140; 
1930) Or, Cas. 1182, : 
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tion of evidence ‘within the contemplation 
of s. 167, Evidence Act. The very impor- 
tant question, as to whether the refusal to 
supply copies in this case has or has not 
occasioned a failure or possible failure of 
justice now arises. 
a conclusion on this pointin any particular 
case, it would obviously be necessary for 


an Appellate Court to inspect the state-. 


ments which have been refused tothe accused. 
In a case where the evidence is sufficient 
to justify a decision independently of the 
evidence of the witnesses, copies of whose 
statements the Court has erroneously omit- 
ted to supply to the accused, there should 
be no difficulty in arriving at a decision 
that no failure of justice has occurred. 
There would be other cases however where 
it would be extremely difficult to come to 
any decision as to the precise extent to 
which a particular statement might 
have been of use to the accused and 
how much the accused has been prejudiced 
by not having received a copy. It is 
obviously impossible to lay down a hard 
and fast rule on the subject. Each case 
must be decided on its own merits. Generally 
speaking, I would say that if the statement 
to the Police of a material prosecution wit- 
ness would, in the opinion of the Court, 
have been of assistance to the defence, it 
would be only proper to hold that the 
omission to supply a copy of it has occa- 
sioned a substantial failure of justice. I 
have carefully been through the notes of 
the statements in the Police diaries in 
this case, and I find myselfin agreement 
with Rupchand, A. J. C., that “some of the 
notes are so full as may fairly be called 
full statements and others although not 
so full, are such as may fairly be made use 
of under s. 145, Evidence Act.” Iam also 
of opinion that some of the said notes 
might have been of assistance to the accus- 
ed. I therefore consider that the error or 
irregularity in not supplying copies of these 
notes to the accused is not curable under 
s. 537, Criminal Procedure Code. On this 
point the case Sheru Sah v. Queen-E'mpress 
(15), which I have already referred to above 
affords some guidance. I would quote 
the following remarks in that case: 

“The Deputy Magistrate says:—I ‘carefully went 
through the diarieg, under s. 172, and found nothing 
favourable to fhe accused in these diaries. We have 
been referred to several matters in the statements 
of witnesses recorded in what are called the special 
diaries, and we find that there are many statements 
which would unquestionably be of great assistance 
to the accused. We think, therefore, that the accused 


have been prejudiced by the action of the Deputy 
Magistrate, In our opinion, the conviction and sen- 
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tence must be set aside, and we accordingly set 
them aside.” : 

lt now remains for me to consider what 
course I should adopt. The normal 
procedure would be to set aside the con- 
victions and order a re-trial. The 
Publie Prosecutor has however, suggested, 
that in the event of my coming to the 
conclusion that there has been an ile- 
gality or an irregularity occasioning a 
failure of justice, I should either take action 
under s. 375, Criminal Procedure Code 
and permit the further cross-examination 
of the prosecution witnesses after fur- 
nishing the defence with copies of 
the required statements, or alteriative- 
ly that I should adopt the course 
followed by the High Court in Mofizadd 
v. Emperor (15). In that case 
a copy of the Police statement was 
furnished to the appellants’ Counsel in 
the appeal Court, and any contradiction 
between that statement and the witness’ 
statement in Court was to be taken as 
being left unexplained. The procedure 
adopted by the Lahore Court may have 
been expedient in that particular case, 
but I am unable, with great 
respect to see that it had the sanction of law. 
On principle, sach a course would appear 
to be open to considerable objection, 
It would be tantamount to depriving 
the accused of the right of probing by 
eross-examination into any contradiction 
or of depriving the prosecution of ex- 
plaining any such contradiction. 

With reference to s. 375, Crminal Pro- 
cedure Code, it seems to me extremely 
doubtful that this provision of law is 
intended to apply to a case in which 
there has been an illegality, or an error 
which has occasioned a failure of justice. 
Admittedly under ss. 374 and 418 (2), 
Criminal Procedure Code, the whole 
case is re-opened before the High Court 
and the Court is required to go into the 
facts as well as the law, but I do not 
consider that s. 375 is meant to enable 


a Court to remedy an important error 
in procedure’ which might have been 
calculated to prejudice the accused in 


the trial and which, in fact, causes the 
trial to be vitiated. The reported cases 
in which action was taken under s.375 
are very few and of little assistance as 
a guide. In Queen-Empress v. Basavanta 
(43) the High Court of Bombay admit- 
ted evidence under the section of a con- 
fession rejected by the Sessions Judge. 


(43) 25 B 168; 2 Bom LR 761. 
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- The evidence in that case without such 
confession was “amply sufficient” for the 
conviction of the accused and the fact 
of the confession having been made only 
served to assure the learned Judges of 
the correctness of the conclusions arriv- 
"ed at by the jury under the analogous 
8. 428, Oriminal Procedure Code, there 
is a ruling of the Bombay High Court 

‘in the case of Emperor v. Laxman (44) 
which, however, affords me some assistance. 
It was held that s. 428 could not be 
invoked to cure an illegality. In that 
case the Magistrate contravened the 
provisions of s. 256, Criminal Procedure 
Code, and it was decided by the High 
Court that an order of the Sessions 
Judge remanding the case to the trial 
Court with the direction that the ap- 
plicant should be allowed an opportuni- 
ty to cross-examine certain prosecution 
witness and that the Magistrate should 
record further evidence and certify it 
to the Sessions Court could not be suppori- 
ed under e. 428, Oriminal Procedure 
Code. Whether or not s. 375 empowers 
me to remedy the error in this case, I 
am of opinion that it would be inexpe- 
dient to adopt the procedure suggested 
by the learned Public Prosecutor, The 
whole case would, in any event, have 
to be re-opened, and [I consider that 
the proper course is to set aside the 
conviction and direct a re-trial. This is 
regrettable in view of the delay and 
expense involved, but I do not think I 
have any alternative. I am_ unable to 
agree with Rupchand, A. J. O., that 
appellants Nos. 2; 3 ani 4 are entitle] 
to an acquittal. There appears to be 
on the record legally sufficient evidence 
for the conviction of all the appellants, 
and they have been found guilty of the 
charges against them by the unanimous 
verdict of a jury. Io view of the fact 
that I am ordering a re-trial, I do not 
think it necessary or desirable to dis- 
cuss the evidence or weigh it. This will 
be the province of the trial Court. It 
is unnecessary also to go into the con- 
tentions of the appellants’ Counsel re- 
garding misdirection. I would only say 
that Dadiba Mehta, A. J. O., has tried 
this long and very arduous case with 
his usual patience and care. 

I think it is expedient in the interests 
of justice that the re-trial of this case 
_ (44) 53 B 578; 121 Ind, Oas. 588; AI R 1929 


Bom. 309: (1929) Cr. Cas 130; 31 Bom. 03. 
Ind. Rul. (1930) Bom, 76. - a TERRI 


HARI (SIND) 1571C 


should take place outside Karachi, Of 
the present four Judges of this Court, 
Mr. Dadiba Mehta, A. J. ©., has already 
once tried the .case, and ineidently it 
took five weeks of his time. Lobo, A. J. O., 
conducted the prosecution in the lower 
Court and appeared for the Orown in 
the Appellate Court. The Judicial Com- 
missioner and myself have both dealt 
with the case ‘in appeal, and I do 
not consider that either of us should 
try the case. Moreover, were either of, 
us to do so, there would be no Judges 
‘avilable to form a Bench in the event 
of the case coming up once more in 
appeal. I set aside the convictions and 
order are-tri«l of all the appellants, and 
I further order under the provisions of 
s. 526 (e), Criminal Procedure Code, 
that the case be transferred for trial to 
the Sessions Court of Hyderabad, there 
to be tried by the Sessions Judge or 
one of the Additional Sessions Judges. 

It was said by one of the Appellants’ 
Counsel in the course of argument that 
in the event of my deciding to ordera 
re-trial, the case should be heard in 
Bombay. I am not empowered to make 
such an order and in any event this 
course would obviously be out of the 
question in view of the distance of 
Bombay from Karachi, but a trial at 
Hyderabad should meet the situation. 
Hyderabad is in a non-jury district and 
the case will therefore be tried with the 
aid of assessors. There cannot, I think 
be any legal objection on this score. 
Hayward, C., in Emperor v. Jumo 
(45), held that the powers of transfer 
conferred on the High Court are not in any 
way limited or controlled by 8. 269, Cri- 
minal Procedure Code, and the trial for 
an offence which would in the ordinary 
course be by jury ina particular district 
may be transferred to another district where 
the aid 


it would be held with 
of assessors only. The learned Judge 
referring to s. 269, Criminal Procedure 


Code, observes : 

“The words are thus to the effect that the 
‘trial’ of offences shall be by a jury in any 
district and not that the trial shall be by jury 
of offences ‘committed’ in any district, 80 there 
would appear to be no prohibition against 
the trial being otherwise than ` by jury if held 
in any other district not affected by a notifica- 
tion under s, 269, Criminal Procedure Code.” 


Reliance was placed by Hayward, 
J. O., on the remarks of the learned 
Judges in Durga Charan Saiyal v. 


(45) 10 SL R 154; 


37 Ind. Cas. 35; ALR 1917 
Sind 42; 18 Or, L J dl. es 
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Emperer (46). In conclusion, I wish to 
record my appreciation of the assistance 
given to me by the learned Public 
Prosecutor and the learned Advocates 
who appeared. on behalf of the appel- 
lants in this arduous case. 


N. Re-trial ordered. 
(465 8OLJ 59; 8 Or. L J 121. 


LAHORE HIGH COURT 

Civil Revision Petition No. 351 of 1934 

' October 8, 1934 

: Tex Casann, J. 

LILO SHAH—PuaiIntiFrF—PstifioneRr 

versus 
BHOLA NATH AND aNoTaeR—DEFENDANTS 
— RESPONDENTS 7 

Arbitration—Award—Award going outside refer- 
ence and suit—Such portion unseparable—Award, 
if can stand—Arbitrator, if final Judge on questions 
of law and fact—Award based on patently errone- 
ous proposition of law—Award, if can be set 
aside, à 

Where the award contains decision on points out- 
side the suit and reference, and such portion of the 
award is not separable from the rest of it, the 
award is void and cannot stand. 

An arbitrator is the final Judge of questions of 
fact and law which arise for decision in the case, 
but an award may be set aside if in the award 
there is found some legal proposition, which is the 
basis of the award, and which is patently erroneous. 
Champsey Bhera & Co. v. Jivraj Balloo Spinning & 
Weaving Co.(l)and Sreelal Mangtulal v. J. F. 
Madan (1), relied on ' 

: . from the decree of the Sub- 
Judge, Fourth Class, Lyallpur, dated 
November 20, 1933. 

Mr.M. L. Sethi for Mr. J. G. Sethi, for 
ths Petitioner. 

Mr. Basant Kishan, for the Respondents. 

Order.—The plaintiff brought a suit 
against the defendants for: (1) recovery 
of Rs. 363-8-0 as arrears of rent, and (2) 
ejectment. The plaintiff's allegations were 
that on May 19, 1923, Bhola Nath, defend- 
ant No, 1, had mortgaged with possession 
the house in dispute to the plaintiff for 
Rs, 2,500, that on the date of the mort- 
` gage, Bhola Nath took the property on 

lease from him and executed a lease- 

deed in his favour that the plaintiff had 
‘obtained a decree for rent against him 
in June 1927, and that the aforesaid de- 
fendant had continued to bein possession 
all along, but had recently denied the 
tenancy. As defendant No.1 had given 
“out that he had orally transferred the 
equity of redemption of the house to his 

sister Musammat Dropti, defendant No. 2, 

she was impleaded as a co-defendant. 

The defendants, while admitting the 
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mortgage and the lease-deed, denied that 
the relationship of landlord and tenant 
subsisted between the plaintiff and either 
of them, and further pleaded that the sum 
claimed was not due, nor were they liable 
to ejectment. After the Court had framed 
issues, the suit, on the application of the 
parties, was referred to the arbitration of 
one Salig Ram. On May 31, 1933, the 
arbitrator gave his award against the 
plaintiff. The Subordinate Judge over- 
ruled the objections filed by the plaint- 
iff and passed a decree in accordance with 
the award aud dismissed the suit. 


‘On revision it is urged that the award. 
is void as it has not determined the 
real point in dispute between the parties 
and is vitiated by various patent illega- 
lities. A perusal of the award shows that 
the arbitrator did not treat the dispute 
as one between landlord and tenant as it 
really was, but as -between mortgagor and 
mortgagee, and without reference to the 
issues as framed in the case or the evi- 
dence led before him, proceeded to record 
findings astore-payment of the bulk of the 
mortgage-money and other cognate mat- 
ters, which were wholly foreign to the suit, 
and based his decision thereon. The Jearn- 
ed Subordinate Judge has rightly held that 
these points were outside the suit and had 
not been referred to the ‘arbitrator for de- 
cision. He, however, held this part of 
the award was separable from the rest 
and, therefore, these illegalities did not 
vitiate the award, A reference to the 
award shows, however, that this is not so. 
It is obviously impossible to separate por- 
tions of the award dealing with the mort-- 
gage from the findings recorded therein 
and in view of the fact that the whole 
decision is based upon this clear misap- ` 
prehension of the nature of the dispute, ` 
the award cannot stand. 


The arbitrator has, further, clearly mis- 
directed himself on the proposition of law 
that defendant No. 1, by his unilateral act 
in orally transferring the house to his sister 
could put an end to the relationship of 
landlord and tenant which had admittedly 
existed between him and the plaintiff 
before the alleged transfer and which had 
not otherwise come to an end by consent 
of the parties. It isno doubt true that an 
arbitrator is the final Judge of questions of 
fact and law which arise for decision in the 
case, but as laid down by their Lordships 
of the Privy Council in Champsey Bhara, 
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& Co. v. Jivraj Balloo Spinning & Weaving , 
Go. (1), an award may be set aside : 

«if in the award there isfound some legal pro- 
position, which is the basis of the award, and 
which is patently erroneous’: see also Sreelal Mang- 
tulalv. J. F. Madan (2). ' 

This, undoubtedly, is the case here.. I 
hold, therefore, thatthe award is bad and- 
should not have been filed. I accept the 
petition for revision, set aside. the order 
of the: Court below, quash the proceedings 
before the arbitrator, and direct that the 
suit be restored at its original number 
and tried by the Subordinate Judge on 
the merits. Court-fee on this petition shall 
be refunded ; other costs will be costs in 
the case, : 

D. : Petition accepted. 

(1) 73 Ind. Oas. 436; A IR 1923 PC 66; 50I A 
324; 47 B 578; 44M LJ 706; 25 Bom. L R 588; 
(1923) M W N 596; 33 ML T419; 28 O W N 397; 
(1923) AO 480; 92 LJ P O 163; 129 LT 166; 39 
T L R253 388 OL J 130; LR 4 A(P O) 199 


P0). : 
: A 88 Ind. Cas.49; A I R 1925 Cal. 599; 52 O 
100. Gt 


RANGOON HIGH COURT r 
Civil Revision Application No. 7 of 1935 
February 22, 1935 


Ba U, J. _ 
MUSA MEAH SAWDAGAR— 
APPLIOANT 
versus 
SHIRAZULLA—OpposiTgs Party 

Limitation Act (IX of 1908), Sch. I, Arts. 7,192 
—Suit for wages [by salesman employed to assist 
employer in sale of goods—Limitation-~Article ap- 
plicable. - 

A suit for wages by a person employed as a sales- 
man to assist the employer in the sale of commo- 
dities, does not come within the ambit of Art. 7, 
Limitation Act. Such a suit is governed by Art. 
102. Mutsaddi Lal v. Bhagwan Das (1), referred 


to. : 

. O. Rev. App. from a decree of the Small 
„Cause Court, Rangoon, ‘in Civil Regular 
Buit No. 6451 of 1934. 
~ Mr. A. N. Basu, for the Applicant. 

Mr. S.C. Chowdhury, for the Opposite 
Party. A af - 
© Order.—The applicant is a dealer in’ 
straw. He employed the respondent to 
assist him in the sale of straw. The res- 
pondent remained in his service from 
January 3, 193], till April-9, 1924. On 
lhe latter date the respondent was dis- 
missed by the applicant from his service 
whereupon the respondent sued the appli- 
cant for recovery of Rs. 844, alleged to be 
due as wages to him at the rate of 
Rs: 12-permensem. The applicant -ad- 
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mitted having employed the respondent, 
as alleged, but pleaded that he.employed 


the respondent not on Rs. 12 a month 
but on Rs. 8 a month. He further 
pleaded that nothing was due to the 


respondent inasmuch as all the amoun's 
due to him as wages had been paid. 

The trial Court found against the ap- 
licant on all the points raised by him. The 
findings beiog findings of fact must be 
accepted as conclusive in revision. The 
learned Advocate for the applicant, however, 


-contends that the claim for wages due for 


more than one year is barred by time 

under Art. 7, Sch. I, Limitation Act. 

Article 7 runs as follows: aa 
For the wages ofa household 

servant, artisan or labourer not | One When the 

provided for by this schedule, |year. RT due. 


Arb, 4, 

The question therefore is whether the 
respondent is “a household servant, artisan. 
or labourer.” The learned Counsel for- 
the applicant admits that the respondent 
is neither “a household servant” nor ‘fan 
artisan” but he contends that he is “a 


labourer.” A “Jabourer” is defined -in 
Maes English Dictionary as fol- 
ows: 


“One who performs physical labour as a service 
or for 2 livelihood, e. g. one who does work re~ 
quiring chiefly bodily strength or aptitude and 
little skill or training as distinguished, e. g. from an 
artisan,” , ea aes 

“A labourer” is also defined in Mutsaddi 
Lal v. Bhagwan Das (i), “as a man 
who digs and does other work of the 


. kind with hands.” Here on the admiséion 


of the defendant-applicant himself, the 
respondent not only had to work with 
his hands but also had to use his brain, 
In para.3 of his wriiten statement, the 
defendant-applicant says: “That this 
defendant submits that the plaintiff used 
to sell straw on behalf of the defendant.” 
In other words, the respondent was’ em- 
ployed by the defendant-applicant as a 
salesman, and as snch, it does not strictly 
come within the ambit of Art. 7. The 


_article that is in my opinion applicable is 


Art, 102, Limitation Act, and under the 
said article he has got three years within 
which he can sue for his wages. For 
these reasons I confirm the. decision ` of 
trial Court and dismiss the application 
with costs: : 


N. Application dismissed. 
(1) 43A 164; 90- Ind, Cas. A IR 1826 AL. 172; 
120; LR6 A 596 Civ.; 23 ALJ 1059. . 
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LAHORE HIGH COURT 
Second Civil Appeal No. 344 of 1934 
July 16, 1934 
ABDUL Rasun, J, 
ABDULLA AND anctaER—PLAINTIFFS 
— APPELLANTS 
versus 
PARSHOTAM SINGH AND 01HERS— 
DEFENDANTS AND PLAINTIFFS— RESPONDENTS 
Civil Procedure Code (Act V of 1908', O. I, r. 8— 
Only representatives appointed by Court are parties 


to suit— Such -persons compromising suit and Court 


giving effect to it— Others, if can appeal from such 
decree. 


When a suit is brought in a representative capacity 
after obtaining the permission of the Court under O. Í, 
r. 8&, Civil Procedure Code, then the representatives 
appointed by the Court are the only parties to the suit; 
and when such persons enter into the compromise of 
the suit andthe Court gives effect to it, the others 
cannot appeal from such decree, Ram Diyal v. 
Mahomed Raju Shah (1), Udmi v. Hira (2), Afzul- 
un-nissa v, Fayaz-ud-din (3), Rustomji v.. Official 
Liquidator of the People's and Amritsar Bank, Ltd 
(4) and Jan Mahomed v. Nur-ud-din (5), referred 
to 


‘S. C. A. from the decree of the District 
J gaga, Gujranwala, dated December 1, 
1933. 


Mr. Shamair Chand, for the Appellants. 
Mr. M. L. Puri, for the Respondents. 

- dudgment.—This appeal arises out of a 
suit instituted by three persons, namely, 
Hakam Khan, Fazal Hussain and Nawab 
on their own behalf as well as on be- 
half of 841 other proprietors of shamilat 
taraf autar, village Wazirabad, for pos- 
session of a plot of land against the 
defendant Parshotam Singh. Hakam Khan, 
Fazal Hussain and Nawab presented an 
application under O. I, r. 8, Civil Procedure 
Code, praying that they should be allowed to 
sue on behalf of the entire proprietary body. 
Notices were issued to the remaining 341 
proprietors. Four proprietors appeared in 
Court andrefused to be represented by 
Hakam Khan, Fazal Hussain and Nawab. 
They were made plaintiffs in the case toge- 
ther with the three representatives, Hakam 
Khan, Fazal Hussain and Nawab. The 
trial Court passed a decree in favour of 
the plaintiffs, The defendant Parshotam 
Singh appealed to 
Judge and the three 
namely, Hakam Khan, Fazal Hussain 
and Nawab, and four other persons who 
had been made plaintiffs in their own 
right were shown as , respondents. The 
names of the remaining members of the 
proprietary body were, however, algo 
entered in the memorandum of appeal as 
respondents. The learned District Judge 
passed the following order on appeal: 


representatives, 
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“As mutually agreed . between the parties, the 
appeal is accepted, thə lower Court's decree is set 
aside and the plaintiff's claim is dismissed. Sardar 
Parshotam Singh, defendant, who is in possession 
of the suit area, will now be exculsive owner 
thereof” 


This compromise was brought about 
as the defendant Sardar Parshctam Singh 
paid a sum of Rs. 575 to the three re- 
presentative plaintiffs and the four others, 
who were brought on the record in their 
own right. In the Court of the learned 
District Judge the statements of all these 
seven persons were recorded and they 
admitted the receipt 
stated that they had compromised the 
case with the defendant. Against the 
decree of the learned District Judge, two 
persons, namely Abdulla and Walayat 
Hussain have preferred a second appeal 
to this Court. . 

On behalf of the respondents a pre- 
liminary objection has been taken to the 
effect that Abdulla and Walayat Hussain 
appellants were no parties to the suit in 
the trial Court or in the lower Appellate 
Court, and that they are, therefore, not 
entitled to prefer an appeal to this Court. 
It was urged that when a suit is brought 
in a representative capacity after obtain- 
ing the permission of the Court under 
O. I, r. 8, then the representatives appointed 
by the Court are the only parties tothe 
suit, In the present case the three persons 
who were appointed to represent the entire 
proprietary body by the Court were the 
only parties in the suit. If any other 
person wished to be added as a plaintiff, 
he was entitled to request the Court to 
add him as a plaintiff and if his prayer 
was granted, he also became a party to 
the suit. It was maintained that in these 
circumstances, the three representatives, 
namely, Kakam Khan, Fazal Hussain and 
Nawab, as well as four other persons who 
applied to be 


_ of the money and’ 


made plaintiffs were the ` 


only seven plaintiffs in the case and that E 


as all seven of them had entered into`'a- 


compromise with the defendant and as the 
learned District Judge had given effect to 
that compromise, the present appellants 
were not entitled to prefer an appeal to 
this Court, This preliminary objection is 
well-founded and must be given effect to. 
Reference may be madein this connection 
to Ram Diyal v. Mahamed Raju Shah (1), 
Udmi v. Hira (2), Afzulunnissa v. Fayaz-ud- 


(1) 51 Ind. Oas. 437; AIR 1919 Lah. 273; 46 P 
R 1919. 


(2) 60 Ind. Oas. 111; A F R1920 Lah, 338; 1 Lah, 
582; 2 Lah, LJ 762, 


‘ 
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Din (3), Rustomji v. Official Liquidator of 
the People’s & Amritsar Bank, Ltd. (4) and 
Jan Mahomed v. Nur-ud-Din (5). 


For the reasons given above, I dis- 
miss this appeal, but leave -the par- 
ties to bear their own costs in this 
Oourt. 

D Appeal dismissed. 


(3) 182 Ind Oas. 657; AIR 1931 Lah. 610; 13 Lah. 
195; Ind, Rul. (1931) | ab. 641. 

(4) 41 Ind. Cas. 83!; AI R1919 Lah, 180; 79 P 
R 1919; 12 P W R 1919. ' 

(5) 32 B 155; 9 Bom L R 996. 





MADRAS HIGH COURT 
Second Qivil Appeal Nos. 503 and 703 
f of 1930 
January 22, 1935 
Mapuavan NAIR, J. 
GHULAM MOHIDEEN KHAN SAHIB 
AND ANOTHER PxaINTIFFS—APPELLANTS 
; versus 
The SECRETARY or STATE For 
INDLA ın COUNCIL AND ofuERS— 
‘DEFENDANTS — RESPONDENTS 
. Riparian owner—Right to flow of water from 
artificial channel. 

A riparian owner cannot claim the right to use 
the water in an artificial channel just in the same 
way.as he can claim to use it with respect to @ 
natural stream. In the case of an artificial channel, 
any right of the owner to flow of the water must 
rest on prescription or grant from, or contract 
with, the owner of the land from which water is 
artificially brought. Krishna Dayal Giri v. Bhawani 
Koer (1), Maung Bya: v. Maung Kyi Nyo (2) and 
Allam Narasimhulu v. Gutta Bhadrayya (3), referred 


to. 
S. O. A. against the decree of the District 


Court of North Arcot in A. S. Nos. 13 and 
12 of 1928, ‘respectively preferred against 
the decrees of the Court of the District 
Munsif of Tirupathoor in O. S. Nos. 296 
‘and 78 of 1926 respectively. 

Messrs. A. Visvanatha Iyer and A. Rama- 
‘swami Iyer, for the Appellant. 

The Government Pleader, for the Res- 
pondents. : 

Judgment.—The plaintiff is the appel- 
lant. Ít has been found concurrently in 
‘this case by both the lower Courts that 
the northern branch of the suit channel 
‘exclusively belongs to the mitiadar and 
‘the southern branch to the Government, 
The appellant says that this finding should 
‘not be accepted because the documents 
have been misconstrued by the lower 
‘Courts. My attention was drawn to the 
important documents in the case Exs. 
FF, M,N, P, ete. I cannot say that the 
conclusion arrived at by the lower Courts 
is not warranted by the inference that 
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may be drawn from these documents. So 
far as this part of the argument is 
concerned, there is no question of law. 
The next questicn is whether the 
plaintiff is entitled to water from the 
southern branch belonging to the Govern- 
ment as a riparian owner. The question 
that he is so entitled to it was not raised 
in the pleadings nor was there any issve 
on it, but the point was argued before 
the District Munsif and it. was overruled 
by him. In the Appellate Court it is 
stated by the learned Judge that “this 
claim was not put forth in the lower 
Court at all’. Strictly speaking that 
statement is not quite accurate. But when 
the learned Judge says that the decision. 
of the question depends upon the facts 
I think he is on safe grounds. The southern’ 
branch as pointed out by the learned 
Judge is evidently an artificial channel. 
The question of -law raised is whether the 
party can claim the right of a riparian 
owner in an artificial channel. My atlen- 
‘tion has been drawn to the decision in 
Krishna Diyal Giri v. Bhawani Koer 
43 Ind. Cas. 235 (1), Maüng Bya v. Maung 
Kyt. Nyo (2), and Allam Narasimhulu v. 
Gutta Bhadrayya, 110 Ind. Oas. 311 (3). 
None of these lays down as an absolute 
proposition of law that riparian owner can 
-claim the right to use the water in an 
artificial channel just in the same way 


-as the riparian owner can claim to use 


it with respect to a natural stream. 


The right can be claimed only under 


certain circumstances. Itis not an absolute 
right as in the case of the riparian owner 


‘having lands abutting a natural stream. ' 


As pointed out by the Privy Council in’ 
Maung Bya v. Maung Kyi Nyo (2), À 

“any right ofthe owner to the flow of the water 
must rest on prescription or grant from or contract 
with the owner of the land from which the water 
is artificially brought.” 

In this case it has been found by the 
District Munsif that there is no prescrip- 
tion, and it- has not been shown before 
me that the plaintiff is entitled to the 
right by prescription. The finding is that 
the plaintiff is entitled to use the northern 
channel by agreement with the Govern- 
ment -and that the Government is to use 
the southern channel. If so, there.is no 
room any further for the application of 


(1) 43 Ind. Cas 235; 3PLW5; 3PLJ51L - 
(2) 90 Ind. Cas. 198; 3 R 494; 42 O L J 156; 49 


. ML J282; AIR 1925 P O 36; 27 Bom. L R 1427; 


(1925) M W N 894; LR6A (P. C.) 209; 300 WN 
218; 52 I A 385(P 0). : 

(3) 140 Ind, Cas 311; Ind. Rul. (1932) Mad. 845; 
36 L W 688; AI R 1933 Mad. 10, . 
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the principle that the plaintiff is entitled 
to use the water of the Government channel 
a5 a riparian owner. The Government 
as well as the mittadars have agreed that 
the Government water should be used in 
a certain way. That finding must now be 
accepted. In the face of that finding, 
there is no room for argument that the 
Plaintiff is still entitled to claim the use 
of thewaterin the Government portion of 
the channel 'as a riparian owner. Jt was on 
this finding that the District Munsif dismis- 
sed the plaintiff's claim. I think his decision 
is right. In thecircumstances I disallow 
this argument and dismiss the second 
appeal with coste. 

Following the decision in the above 
second appeal, 8. A. No. 703 of 1930 is also 
dismissed with costs. 

N. Appeals dismissed. 


` KANSHI RAM V 





LAHORE HIGH COURT 
Criminal Appeal No. 1244 of 1934 
November 7, 1934 
Younes, C. J. anD RANGI Lat, J. 
KANSHI RAM—ApegLiant 


P Versus 
EMPEROR—Obpposite Parry, 
Criminal _ trial—Confession - Corroboration— Fro- 
duction of gandasa neither blood-stained nor proved 
to. have been connected with crime—Confession, if 
admissible—Practice—Precedent—Subordinate Judge 


should not criticise rulings by which he is bound, 
in disrespectful language, 
Where the corroboration alleged was that the 


accused produced a gandasa from a pond but it was 
neither blood-stained nor proved to have been con- 
nected with the crime :*' 

Held, that the confessional statements 
admissible in evidence. : 

It is highly improper for a Subordinate Judge 
to criticise rulings by which he is bound and especial- 
ly to criticise them in disrespectful language. 

Or A. from an order of the Sessions Judge, 
Ambala, dated August 20, 1934. 

-Messrs. C. B. Petman and R. P. Khosla, 
for the Appellant. 

Mr. D.C. Ralli, for the Crown. 

Judgment.—Kanshi Ram was charged 
in the Court of the Sessions Judge of 
Ambala, with the murder of Maya Ram. 
He was convicted and sentenced to death. 


were not 


He appeals and we have to consider the 


question of confirmation of the death sen- 
tence. 


Kanshi Ram had good ground of com- 
Plaint against Des Raj, the brother of 
the deceased. Des Raj had abducted the 
wife of Kanshi Ram and had also deprived 
_ him of some of his belongings. Maya 

Ram himself had assisted in the spoiling 
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of Kanshi Ram. It is alleged that one 
night when Maya Ram was sleeping in 
the door of his shop Kanshi Ram about 
midnight arrived with his gandasa and 
hacked Maya Ram to death. The pro- 
secution produces one eye-witness called 
Radha Ram. The evidence of Radha Ram 
is corroborated by the evidence of Atma 
Ram and Naurata Ram to whom Radha 
Ram is alleged to havé conveyed informa- 
tion shortly after the murder. It is also 
alleged that the sufedposh was told by 
Atma Ram, and Naurata Ram at second 
hand that they had been told that Radha 
Ram had witnessed the murder. 

We are not satisfied with the evidence 
of Radha Ram, the eye witness. He says 
he saw the murder, but although there 
were several other shopkeepers sleeping 
either in front of their shops or in their 
shops within a few feet of the murdered 
man, Radha Ram, never made an outery 
or gave an alarm of any sort. It is also 
curious that none of the other shopkeepers 
were wakened by the murder, if in fact 
Radha R m had a conversation with the 
accused as Radha Ram alleges. The 
subject-matter of the conversation either 
dozs not impress us. It is alleged thas 
Kanshi Ram after slaughtering Maya Ram 
invited’Radha Ram to supply him with mat- 
ches in order that the house and everything 
in it might be burnt. We consider this an 
unusual request for-a murderer to make 
to a by-stander who apparently had no- 
thing to do withthe murder. Radha Ram 
told no one at the time. It is alleged that 
he told Atma Ram and Naurata Ram, but 
he absconded himself from the village and 
did not give his statement to the Police 
until a late stage of the investigation. 
He did not appear before a panchayat 
called next morning to inquire into the 
matter. 

With regard tothe alleged corroborative 
evidence of Atma Ram and Naurata Ram, 
they too did not act in the normal manner 
of people who had such important infor- 
mation given them. The panchayat was 
called in the morning by the sufedposh 
and both these witnesses attended the 
panchayat. They neither suggested that 
Radha Ram, who knew all about the 
murder should be called to assist the de- 
liberations of the panchayat, nor did they 
tell the panchayat themselves that they 
knew that the murder had been witnessed 
by Radha Ram. The sufedposh himself 
also gave evidence about the panchayat. 
He apparentiy realises this weak spot in 
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the prosecution case as he gave evidence 
after Atma Ram and, Naurata Ram, for 
he brings in for the first time the state- 
ment that Radha Ram did attend the 
panchayat at a late stage and told the 
panchayat that he had seen the murder 
being committed. Weare satisfied beyond 
any doubt that this latter statement is a 
lie and added merely for the convenience 
of the prosecution. We believe the two 
other witnesses who say that Radha Ram 
was not there. 

The further corroboration alleged is that 
the accused produced a gandasa from a 
pond. This by itself does not assist us. 
The gandasa was not blood stained and 
is not proved to have been connected 
with the crime. The alleged confessional 
statements obviously are not admissible 
in evidence. We have, therefore, one 
unsatisfactory eye-witness corroborated by 
two equally unsatisfactory witnesses. This 
evidence is not enough on which to base 
a conviction for murder. We must, there- 
fore, allow this appeal, set aside the con- 


~ viction and the sentence of death, 


There is one matter to which we must 
allude before leaving this case. The 
learned Sessions Judge has discussed in a 
most disrespectful manner certain legal 
rulings of this High Court and others. 
He discusses the iaw with regard to the 
admission of statements of the accused under 
s. 27, Evidence Act. He talks about 


.“ mental gymanastics”, “ridiculous game” 


and “artificiality of the law.” He himself 
says that he is prepared to take part in 
“this farce", which the law enjoins. We 
must point out that it is highly improper 
for a Subordinate Judge so to criticise 
rulings by which he is bound and especially 
to criticise them in disrespectful language. 
We draw the attention of the Registrar to 
these observations of this learned Judge 
and direct him to call for an explanation 
from the learned Judge. This is not the 
first time that this Oourt has had to com- 
plain of the unjudicial language which this 
Judge uses in his judgments. 
N. l Order accordingly. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision Petition No. 415 of 1934 
April 23, 1935 
ALMOND, A. J. O. 
FAZAL RAHIM AND OTEBRS — 
DEFENDANTS—PETITIONEBS 
versus 
NUR MUHAMMAD—~Puainties 
AND ANOTHER —RESPONDENTS 

Contract Act (IX of 1872), es. 23, 25—Contract to 
betroth minor daughters to persons and undertaking to 
pay penalty if contract not carried out—Contract, if 
against public policy—Appeal—Appellate Court, if 
can raise question of public policy for first time. 

It is undoubtedly contrary to public policy to 
allow a man to betroth his minor daughters to 
certain persons and to undertake to pay a penalty 
in cass he does not carry out that contract. It is 
a contract giving him pecuniary interest in the 
marriage of minors to eachother and hence void. 
Devarayan Chetty v. Muthuraman Chetty (1), 
followed. 

It is open to the Appellate Court to raise the 
question of public policy for the first time. 


O. R. P. from an order of the Additional 
Judge, Peshawar, dated May 14, 1934. 

-Lala Charanjit Lal, for the Petitioner, 

Mr. Abdul Hab Nishtar, for the Respond- 
ent, 


Order.—The suit, from which this ap- 
plication arises, was brought by Haji 
Nur Muhammad against two minors Fazal 
Rahim and Ahmad, the sons of Pir Muham- 
mad, Musammat Gul Paro, the wife of 
the plaintiff and Pir Muhammad,. the 
father of the two minor defendanty who - 
was subsequently added asa party. The 
suit as originally brought was fora dec `. 
laration that a document executed bet+- 
ween the plaintiff and his wife on onè 
side and Pir Muhammad on the other ~ 
was illegal and based on fraud and was. 
worthy of bsing cancelled, The plaintiff . 
was compelled in the trial Court to amend 
his plaint so as to make itone for can». / 
cellation of a document and he was rés-” 
quired to pay the necessary court-fee ` 
thereon. The contents of the document 
were to the effect that the plaintiff would, 
in due course, marry his two minor: 
daughters to the two minor defendants and 
that if he failed to doso, he would pay a. 
penalty of Rs. 500. The defendant Pir: 
Muhammad sought to establish later that 
the Rs. 500 had actually been paid in. 
cash by him to the plaintiff and that the 


- real agreement was for re-payment of this . 


Rs. 500 in case the marriage arrangé-. 
ment did not materialise. That allegation, 
however, is contrary to the plain meaning 
of the written contract and eyidence of 


Me, 
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this allegation could not be received. The 
plaintiff's suit was dismissed by the trial 


Court and it was decreed in the Appellate. 


Court. . 

Three grounds of objection to the deci- 
sion of the Appellate Court are taken 
before me. The first is that the Appel- 
late Court had no jurisdiction to pass a 
decree for declaration or even a decree for 
cancellation as in the first place a decla- 
tion of this nature is not contemplated 
by s. 42, Specific Relief Act, and in the 
second place s. 39, Specific Relief Act is 
not applicable as the plaintiff had no 
reasonable apprehension that the docu- 
ment would cause him serious injury. 
The second objection is that the Court had 
no jurisdiction to set up a new case for 
the plaintiff and raise the question as to 
whether the contract was void as being 
contrary to public policy. The third 
objection is that the document in ques- 
tion is not void as being contrary to public 
policy. Learned Counsel for the petitioner 
contends that the points raised in his first 
two objections amount to material irregu- 
larities and the third objection raises an 
important question of law. In my opinion 
no material irregularity has been shown 
in connection with the first two objections 
raised. Itis clear that the effect of the 
decree on the amended plaint is to give 
relief under s. 39, Specific Relief Act. 
Whether there was serious injury appre- 
hended by the plaintiff is a question of 
fact and it appears to me that he hada 
reasonable apprehension of serious injury. 
As regards the second point it was un- 
doubtedly open to the Appellate Court to 
raise the question of public policy for the 
first time. But apart from that it was 
clearly alleged in -the plaint that the 
document was contrary to law and there 
was actually anissueon this point inthe 
trial Court. One of the questions raised 
in issue No. 2 was whether the contract 
was invalid by law.. There is, therefore, 
no material irregularity on this point. 

As regards the third point there is un- 
doubtedly an important question of 
law involved, but the ruling which has 
been relied on by the learned Judge is 
one exactly on all fours with the facts of 
the present case that case is Devarayan 
Chetty v. Muthuraman Chetty (1). No autho- 
rity to the contrary has been cited before 
me and it appears to me that it is 
undoubtedly contrary to public policy to 

(1) 37 Mad 393; 18 Ind Ode, 515; A I R'1914 Mad. 
551; 24 M LJ 310; (1913) M Ww N 200, 
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allow’ a man to betroth his minor 
daughters tocertain persons and to under- 
take to pay a penalty in case he does not 
Carry out that contract. It is a contract 
giving him pecuniary interestin the mar- 
riage of minors to each other. For these 


‘reasons the decree of the Appellate Court 


was correct and [dismiss this application 
with costs.” i 
Ne f Application dismissed. 





“NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Second Oivil Appeal No. 56 of 1933 
October 30, 1934 
STAPLES, A. J. O. 

AMAR -SINGH AND ANOTHER— 
PLAINTIFFS— APPELLANTS 
VETSUS 
HIMMAT SINGH AND ANOTAEkR— 
DEFENDANTS—RESPONDENTS 

C. P. Tenancy Act (I of 1920), s. 13—Scope— 
Whether applies to transactions void ab initio— 
Contract Act (IX of 1872), $3 65, 23—Lease— 
Term exceeding statutory period—Maxim, in part 
delicto potior est conditio possidentis, if applies 
—Lessee’s right to possesston—When  arises— 
Compensation, payment of. f 

Although s 13, O. P. Tenancy Act, applies to 
all voidable transactions, it does not apply to - 
transactions which are void ab initio. - 

When &@ lease is void on the ground of the 
term of the lease exceeding the statutory term 
there is no actual illegal purpose carried into effect. 
The maxim in pari delicto potior est conditio 
possidentis will not apply, but s 65 of the Oozitract 
Act. willapply. The result, will be that the 
lessor will be entitled to get back possession on 
the lease becoming void after the expiry of the 
statutory periodon payment of compensation to 
the lessee, Vishwanath v. Sitaram <l) and Ragho 
Atmaram v. Purushotam Jairam (2), distinguished. 
.. S.C. A. against the decree in Civil 
Appeal No. 26 of 1932, in the Court of 
the Additional District Judge, Damoh, 
dated October 24,1932, arising out of the 
decision in Civil Suit No. 33 of 1932, in 
the Court of the Sub-Judge. Second 
Olass, Damoh, dated July 19, 1932. 

Mr. K. K. Gandhe,: for the Appellants. 

Mr. D. T. Mengalmurti, for the Respond- 
ents. ; 

Judgment.—The appellants brought 
a suit for possession of an occupancy 
fieldin mouza Pipariya Jugraj in the 
Damoh Tahsil. Their suit was dismissed 
and an appeal preferred by them was 
also dismissed by the Additional District 
Judge. They have now preferred this 
second appeal. , 

_ It is established that the field in suit 
is the occupancy field of the plaintiff-ap- 
pellants and of the third respondent 
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Mullo, who was one of the plaintiffs, but 


the defendant-respondents Himmat Singh. 


and Fate Singh Gonds are in possession. 
It has been further established that the 
field was sub-let tothe respondents for 
21 years by a patta dated March 14, 1924, 
forthe sum of Rs 300, which was due 
onan old account, and the respondents 
have been in possession in pursuance of that 
lease. The appellants however, contended 
that the lease was illegal and void and 
that they were, therefore, entitled to re- 
cover possession without refunding any 
balance of the consideration. It has been 
held by both the lower Courts that they 
are not entitled to recover posses- 
sion. 

There are only two points to be con- 
sidered. One is whether the appellanis 
are entitled to recover possession at all, 
and the second is, if they are entitled 
to recover possession, whether they can 
only do so on condition that they refund a 
proportionate amount of the consideration 
for the lease, which is held to be 
void. As regards the first point, 
there can be no doubt. that the 
lease is an illegal one under s. 23 of the 
Oontract Act, because it has been forbid- 
den by law. Section 60 of the Tenancy 
Act of 1898 and the first proviso tos. 38 of 
the present Tenancy Act, clearly lay 
down that a lease granted. to a sub- 
tenant by an occupancy tenant shall not 
be valid for a period exceeding one 
year. The lease, therefore, for 21 years 
in the present case is undoubtedly void, 
A reference in this connection was made 
by the learned Counsel for the appellant 
to Vishwanath v. Sitaram (1) where it has 
been clearly held that such a lease ig 
void and thats. 60of the Tenancy Act of 
1898, which was then in force, applied 
directly inthe case of tenant and sub- 


-~ tenant. 


The learned Counsel for the respond- 
ents sought to distinguish the case in 
Vishwanath v. Sitaram (1) on the ground 
that in that case the suit was not brought 
by the lessor himself, but by the adopted 
son ofthe widow who had granted the 
lease, and contended that the decision will 
not apply to the present case, which was 
brought by the lessors themselves. His 
contention was that there had been an 
illegal act and that insuch a case, where 
the illegal purpose had been carried into 
effect, the law would not intervene at the 
instance of either ‘party and that the 

(Q)10NLR 159; 2 Ind, Oas. 708, 
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marim in pari delicto potior est conditio 
possidentis would apply. A reference in 
this connectton was made to Ragho 
Atmaram v. Purshotam Jairam (2) and 
Sheikh Ismail v. Wasudeo (3). I think, 
however, that a distinction can be drawn 
between an illegal purpose, such as is 
mentioned in those two cases, namely, de- 
frauding creditors, and void contract. 
There is no actual illegal purpose in- 
tended or carriedinto effect in the pre- 
sent case, No fraud has been commit- 
ted, and there can beno case either of 
a criminal wrong or of civil tort: it is 
only a case ofa void contract, and, there- 
fore, I think the maxim in pari delicto 
potior est conditio possidentis will not 
apply, but s.65 of the Contract Act 
will apply. Even granting that both 
parties tothe contract knew the law, 
still the contract would presumably be 
valid for one year, even under the pro- 
viso to s. 48 of the Tenancy Act and it 
would only become void after the end of 
that year, when s. 650fthe Contract Act 
would come into force. The appellants 
then would be entitled to get back posses- 
sion on thelease becoming void, but under 
that section they would be bound to make 
compensation to the lessors. Differing, 
therefore, from the lower Oourts I hold 
that the appellants are entitled to pos- 
session, but that they must pay a pro- 
portionate sum as compensation for the 
period of the lease which has yet to run. 
The lease was grantedin March 1924, for 
21 years and will, therefore, expire in 
1945. The respondents have been in pos- 
session now roughly for half the period 
and I think, therefore, that the ends of 
justice would be met-if the appellants 
are ordered to pay half the lease money, 
namely Rs. 150 as a condition of recovering 
possession of the land. : 

It may be noted here that the lower 
Courts took slightly different views. The 
trial Court found that the plaintiffs were 
not entitled to recover possession without 
refunding the proportionate amount of 
the consideration for the lease, whilst the 


lower Appellate Court found that the 
plaintifis were not entitled to recover 
possession at all. The lower Appellate 


Court is clearly wrong in holding that the 
lease was not void but only voidable and 
has not considered the decision in 
Vishwanath v. Sitaram (1) at all. The case 
which has been considered and relied 
Q4N LR. 
(2, 16NLR 129; 59 Ind. Cas. 285. 
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upon by the Judge Waman Rao v. Shrawan 
(4) is notin point because that is a case 
of surrender by an occupancy tenant to 
& co-sharer malguzar and not a case of 
sub-lease granted by an occupancy tenant. 
There is clearly a distinction between the 
two cases. Owing to this faulty view the 
Judge has again gone wrong in holding 
that the lease or transfer could only be 
set aside under the provisionsof s. 
the Tenancy Act andnot by the Civil 
Court. No doubt s. 13 of the Tenancy 
Act does apply to all voidable transfers 
but it does not apply to transfers which 
are void ab initio. 

_ I, therefore, set aside the decree and 
instead grant adecree for possession upon 
payment of the sum of Rs. 150 within 
three months from to-day’s date. If the ap- 
pellants fail to pay the amount within three 
months, their claim for possession will be 
-dismissed. Costs of this appeal will be borne 
by the respondents who will also bear the 
costs of the appeal of the lower Appel- 
late Court. Costs of the suit will be borne 
by the parties as incurred in the trial 
Oourt, asthe appellants contended that 
they were not entitled to possession with- 
out payment of any sum as compensa- 
tion, 

N. Appeal dismissed. 

R 22 NLR 86; 94 Ind. Oas. 941; A I R 1926 Nag. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 42 of 1929 
and 
Oivil Appeal No. 595 of 1928 
May 31, 1934 
TEK CHAND AND Din MOHAMMAD, JJ. 
JAI KISHEN—PLAINTIFF—APPELLANT 
VETSUS 
RAM CHAND AND OTHERS— 
DEFENDANTS — RESPONDENTS 

Hindu Law—Debts—Manager—Decree against 
manager alone— Necessity of family not raised in 
originat suit--Manager whether sued in that capacity, 
not also apparent on the face of it—Decree, if can 
be enforced against interests of junior members. 

A decree passed against the managing member 
of an undivided Hindu family in respect of a liabi- 
lity incurred within the scope of his authority is 
enforceable against the interest of the junior mem- 
bers in thefamily property, even though they had 
not been made parties to the suit, but such members 
are not precluded from contesting the authority of 
the manager orthe nature of the debt, and this 
they may do either in the course of execution pro- 
ceedings or in a suit of their own. There is no 
presumption that a debt contracted by the manager 
of a Hindu family was contracted for family pur- 
poses, and thia fact must be proved by evidence. 
- The meye circumstance that it had not been dis- 
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closed in the course of the proceedings in the origi- 
nal suit against the managing member, that the 
debt had been raised for family necessity, or that 
the decrees does not show onthe face of it that the 
judgment-debtor had been sued in his capacity as 
manager, is not fatal to the right of the decres- 
holder to proceed against the entire family proper- 


.ty. It isnot the frame of the suit or the form of 


the decree which is conclusive of the matter: the 
essential point is whether in fact the debt, which 
is the basis of the decree, had been raised by the 
judgment-debtor within the scope of his authority 
as the manager and for the purposes of the family. 
This question of fact can be determined finally only 
after the junior members have had proper oppor- 
tunity of being heard, either in the execution pro- 
ceedings, or in a separate suit specially brought 
for the purpose. But if after hearing the junior 
members, the finding is that the debt satisfies the 
“touchstone of necessity” and is, therefore, bind- 
ing on them, their interest in the property will be 
held to have passed at the sale, as effectively as if 
they had been made parties to the original suit. 
Meig Mal v. Gouri (1), dissented from. [p.745, col. 

[Case-law discussed.] 


L.P. A. against the decree and judg- 
ment of Mr. Justice Dalip Singh, dated 


January 2, 1929, Reported in 114 Ind. Oas. 


689. 

Messrs. Dev Raj Sawhney and R. C. Man- 
chanda, for the Appellant. 

Messrs. J. L. Kapur and Aga Ram 
Aggarwal, for the Respondents. 

Tek Chand, J. —The following pedigree 
table will be helpful in understanding the 
facts of this case: 


aoa DAS 





l 
Tara Ohand Daulat Ram, (Defendant No. 2) 


Jai Kishen (minor) Hane Raj (minor). 
Plaintiff. 

Ram Chand, defendant No. 1, who is the 
proprietor of firm Jassa Ram-Ram Chand, 
obtained a money decree against Daulat 
Ram, defendant No. 2. In execution of 
this decree the house in dispute was at- 
tached and sold to the decree-holder, who 
obtained possession in due course. Jai 
Kishen minor, who is the nephew of the 
judgment-debtor, Daulat Ram, brought a 
suit for possession of the house, alleging 
that it was the exclusive property of his 
father Tara Ohand, on whose death it had 
devolved on him and, therefore, it was not 
liable to attachment and sale in execution 
of the money decree obtained against 
Daulat Ram. 

The suit was resisted by the decree- 
holder Ram Chand, who pleaded that 
Daulat Ram, Tara Chand and their sons, 
were members of a joint Hindu. family, 
of which Daulat Ram wasthe kirta, aod 
that the decree, in execution of which 
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the house was sold, had been passed on 
foot of a debt raised by Daulat Ram in 
his capacity as karta of the family and 
for purposes which were binding on all the 
co-parceners. It was also averred that the 
house in question though nominally pur- 
chased inthe name of Tara Chand, really 
belonged to the aforesaid joint family 
and consequently had properly beer at- 
tached and sold in execution of the decree. 
These allegations were traversed by the 
plaintif. After a lengthy inquiry the 
Subordinate Judge dismissed the suit, 
holding that Daulat Ram was the karta 
of the. family, that he has raised the debt 
from Ram Chand for meeting certain 
family necessities, and that the house 
belonged’ to the joint family and not to 
Tara Chand personally, as wrongly alleged 
by the plaintiff. These findings were 
affirmed by the District Judge and the 
’ plaintiff's appeal was dismissed. He pre- 


ferred a'second appeal to this Court, but , 


it was dismissed by Dalip Singh, J., sit- 
ting in Single Bench. From his judgment 
this appeal has been lodged under the 
Latters: Patent. 

Before us the appellant’s learned Counsel 
has accepted. as final, the findings that 
the debt was raised, by Daulat Ram for 
the purposes of the family, 
was the karta and the, plaintiff a junior 
member, and that the house was a part 
of the joint family property. But le 
urges that: even so, the house could not 
be sold in execution of a money decree, 

against Daulat Ram to which the plaintiff 
‘was nota party and which had not been 
passed against Daulat Ram asthe karta 
of the family. It is contended that in 
view of the form of the deeree, and in 
the absence of any indication in the pre- 
vious. litigation that the debt had been 
raised by Dalat Ram for family purposes, 
it was not-open to the decree-holder to 
establishin execution proceedings, or in 
answer to a suit brought by one ofthe 
junior members of the family for recovery 
of the house, that the debt had in fact 
been raised for family necessity and as 
such. was: binding on all the co-parceners. 
In support of this contention, reliance is 
placed upon certain remarks in the 
judgment of a. Division Bench of this Court 
in Mela Malv. Gouri (l). Before consider- 
ing’ the. exact significance of these remarks 
it is important to bearin mind that in that 
case:the learned Judges had found as a fact 


(4) 66 Ind: Cas. 485; 3 Lah. 268; A IR 1922 Lah, 
200. 
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that the debt then in question had not been 
proved to have been incurred for the 
benefit of the family, nor had it been 
established that the younger brothers of 
the judgment-debtor, who were the piaint- 
ifs, had in any way been benefited by 
the teransaction. On this finding of fact, 
no question of law really arose for decision 
and, if I may say with all respect, the 
discussion of the legal point was obiter. 
The learned Judges, however, recorded their 
opinion that where a creditor sues for a 
debt due from a joint Hindu family and 
does not join all the members cf the 
family as defendants, -but obtains a decree 
against one of the members of the family 
alone, it cannot be executed against the 
whole co-parcenary property, unless the 
person sued happens to be the manager 
of the family and the decree is obtained 
against him in his capacity as manager 
representing the family. This opinion 
purports to be based on certain rulings 
which, as has been shown by the learned 
Judge in Chambers, are not reconcilable, 
and some of which, I venture to think, have 
Become obsolete by subsequent pro 
nouncements of the Privy Council. 

It isno doubt -true that the general 
rule of law is that a decree can be 
executed only against the person or persons 
against whom it has been passed. But 
to this rule there are several well-establi- 
shed exceptions, some oof which arise 
from the peculiar position which the mana- 
ger of a joint Hindu family occupies in 
relation to (1) his sons, and (2) his brothers, 
nephews and other co-parceners, andthe 
liability of their respective interests in 
the co-parcenary property for certain 
kinds of debts incurred by him. So far 
as the son is concerned, it may be taken 
as settled law that he being under a 
pious obligation to pay the debts of his 
father which are not immoral or illegal, 
the creditor may in execution of a decree 
obtained against the father alone, attach 
and sell the enlireinterest of the father 
and his son in the joint family property, 
even though the son had not been made a 
party to the suit. In such cases it is not 
necessary for the creditor to prove thatthe 
debt had been raised for family necessity, 
The liability of the son's interest in 
the property to be sold by the father, or 
to be seized in execution of a decree against 
the father, extends to the personal debts of 
the father also, and the only ground on which 
it can have immunity is that the debt is 


proved to have been tainted with immorality 


h, 
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or illegality. There is a large volume of 
case-law on the subject, but it will be 
sufficient to refer to two authoritative pro- 
nouncements of the Judicial Committee 
bearing on the point. 

In Nanomi Babuasin v. Madhun Mohun 
(2), their Lordships laid down that: 

“If the father’s debt, not having been contracted 
for an immoral purpose, is such as to support a sale 
of the entirety of the joint estate, either he may sell 
the latter without suit, or the creditor may obtain 
a sale of it by suit. But the joint sons, not being, 
Parties tothe execution proceedings or to the sale 
are not precluded from having a question as to the 
nature of the debt tried in a suit of their own a 
right which will, however, avail them nothing 
unlessitcan be shown that the debt was not such 
as to justify a sale of the joint estate. If, upon the 
Proceedings and in regard to the intention of the 
parties, doubts are raised whether what has been 
sold is the interest of the father alone, or the joint 
estate, the absence of the sons from the proceedings 
may be a material consideration. But, if the 
purchaser has bargained and paid for the entirety, 
he may, defend his title upon any ground which 
would have justified a sale, had the sons been brought 
in to defend their interests in the execution proceed- 
ings.” 

The whole question of the liability of a 
Hindu son for the debts of his father was 
re-considered by their Lordships in Brij 
Narain v. Mangal Prasad (3); with a view 
(inter alia) to clear up certain doubts which 
had arisen as to whether the pious obligation 
of a Hindu son to pay his father’s debts 
arose only on the death of the father or 
whether it existed in his life-time also. In 
that case their Lordships laid down a 
number of propositions, one of which was 
that under Hindu Law, when the managing 
member of a joint undivided estate is the 
father and the other members his sons, he 
may, by incurring a debt, so long as itis 
not for an immoral purpose, lay the estate 
open to be taken in execution proceedings 
upon a decree for the payment of that debt. 
This decision affirms the view, which has 
prevailed in this province for more than 
thirty years. The Jeading Punjab case on 
the subjectis Bahadur Singh v. Desraj 
(4), where it was held that: 

“a money decree obtained against a father can be. 
realized against both the father and the sons’ share 
in the joint family ancestral property which may be 
attached, asthe pious obligation of a son to pay the 
father's debts arises in such a case: see also Sardari 
Lal v Bharat National Bank, Dehli (5).” 


(2) 13 O 21; 13 IA 1; 4 Sar. 682 (P Q). 

(3) 77 Ind. Cas. 689; A IR 192i P O5% 51 
129; 46 A 95; 21 A L J 934; 46 M L J 93: 5P 
1; 28 O WN 253; (1924) M W N 68: 19L W 72; 
2 Pat. L R 41; lOO& A LR 82; 33 MLT 
26 Bom. LR 500; 11 OLJ 107710 W 
PO). 
$ (4) 53 P R 1901; 62 P LR 190, 

(5) 130 Ind. Oas. 836; A IR 1931 Lab, 716; 12 
Lah, 495 ee ate 
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No difficulty, therefore, arises in cases in 
which the junior member, against whose 
interest in the family property the dectee- 
holder seeks to proceed is the son of the 
judgment-debtor. The other members of 
the family, i. e., brothers, nephews, ‘cousins, 
ete., of the karta, are under no such pious 
obligation to discharge his debts. Their 
interest in the co-parcenary ‘property there- 
fore is not liable for his personal debts, 
even if they be not immoral or illegal. But 
the karta has implied authority to pledge 
the family estate and credit for what are 
called necessary purposes and if a ‘debt 
has been raised for such a purpose, the 
creditor may proceed against the entire 
family property including that of the 
junior members. As observed by Pontifex, 
J., in Pursid Narain Singh v. Honooman 
Sahay (6), which was approved by the 
Privy Council in Daulat Ram v. Mehr Chand 
(7), the ‘‘touchstone of his authority is 
necessity.” and where this is established, 
the liability of the junior members follows 
as a matter of course. 


The question, however, arises whether in 
such a case it is obligatory on the creditor 
to implead the junior members as parties 
to the suit, and where this has not been 
done and the decree ex facie is against 
the managing member alone, whether the 
decree-holder can proceed against ‘the 
entire family property.: This questionhas 
to be examined in respect of two distinct 
classes of cases: (1) where the managing 
member has mortgaged the family property 
and the suit has been brought on foot of 
the mortgage and decreed against ‘him 
alone, and (2) where the loan raised by him 
was unsecured and a simple money decree 
has been passed against him to which the 
junior members were not parties. In the 
former class of cases the matter is no longer 
in doubt, having been concluded by a 
series of ruling of their Lordships of the 
Privy Council. The leading case on the 
subject is Daulat Ram v. Mehr Chand(7)\ 
where it was held that although some of the 
members ofthe joint family had not been 
made parties tothe suit upon a mortgage 
effected by the managing member to 
raise money for family purposes, the entire 
family estate was bound bythe act of the 
latter and passed at the execution sale. This 
principle was re-affirmed ‘by their Lord- 
ships in Sheo, Shankar Ram vV. Jaddo 


(6) 50845 50 LR576. - 
(7) 15 O70; 1 PR i888; 14 I A 187; 5 Sar. ‘94 


(E 0). 
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Kunwar (8) where the junior members of 
a joint Hindu family sued to redeem a 
mortgage after foreclosure, on the plea 
that they had not been parties to the 
mortgage suit, but it was held that they 
were properly and effectively represented in 
the suit by the managing member and 
that their interest passed under the de- 
cree. The principle underlying these 
decisions is thns explained very fully 
by Banerji, J., in Hori Lal v. Nimman 
Kunwar (9): 

_ “The ordinary rule undoubtedly is that persons 
interested in a suit should be made parties to 
it. But in the case of a joint Hindu family 
this rule is complied with if the manager of the 
family is sued or sues and thus represents the 
other members of the family. What is required 
. is that all persons whose interests are to be 
affected by the suit are sufficiently and sub- 
stantially represented. In the case of a joint 
Hindu family, all persons interested are repre- 
sented in the suit by the manager and are sub- 
stantially parties to it through the manager. 
I do not think that it is essential that the 
manager when. he brings his suit should state in 
distinct terms that he is suing as manager, or 
that the plaintiff in a suit against the family 
should describe the defendant as the manager of 
the family, All that is essential is that the 
manager is in fact suing or is being sued as 
such in respect of a family debt. If it is deni- 
ed that the person suing or sued is the manager 
that fact must. be proved. The question is merely 
one: of procedure and I do not think it affects 
the substantive law as to the representation of 
members of a joint Hindu family by the manager 
of the family.” 

It has now to be seen whether the 
same considerations exist in the second 
class of cases, where a simple money 
decree has heen passed against the 
karta alone on foot of unsecured loans 
raised by him for family necessity. On 
this point the trend of rulings in Ben- 
gal has decidedly been in favour of 
the respondent. In Sheo Pershad Singh v. 
Sabeb Lal (10), it was held that where a 
sale of family property had been effected 


in execution of the decree obtained 
against certain members in respect of 
a joint debt of the family, the whole 


interest of the family passed atthe sale, 
although the judgment-debtors had not 
been sued as representatives of the 
family. This case was followed in Bal- 
deo Sonar v. Mobarak Ali Khan (11), where 
it was ruled that a member of a joint 
Hindu family-not being a son of the 


(A) 24 Ind. Oas. 504; AI R19i4 PC 136;41 I 
A 216; 36 A 383; 18 O W N 968; 16 ML T 175; 
(1914) M W N 593: 1 LW 645;`20 OLJ 282; 12 A 
L J 1173; 16 Bom. LR 810(P O), 

9)-15 Ind, Oas.. 126; 34 A 549; 9 A L J 819. 

10) 20 O 433. ; 

(12) 29 O 583. 
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debtor, would be bound by a money 
decree and sale of the family property 
in execution of the decree, although he 
was not a party to it, if the creditor 
or the purchaser, as the case might be, 
could prove that the debt had been con- 
tracted for the benefit of the family, or 
the purposes of a trading business in 
which they were interested, and if the 
decree was substantially one against 
them although in form might be against the 
head member or members of the family, 
who contracted the debt. The question 
was again considered in Kunj Behari 
Lal v. Kandh Prashad (12), where Mooker- 
jee, J., who delivered the judgment of 
the Division Bench, observed that if a 
money decree is passed against the karta 
of manager of a joint Hindu family in 
respect of a liability properly incurred 
for the necessities of the family, the 
binding character of the decree upon 
the interest of the other members depends 
not upon their having or not having 
been parties to the suit, but 
on the authority of the manager -to 
incur the liability. 

In Bombay the leading case is 
Hari Vithal v. Jairam Vithal (13), where 
following the Privy Council decision in 
Daulat Ram v, Mehr Chand (7), it was 
ruled that a money decree obtained 
against a manager for a debt, which 
is in fact due by the family, binds the 
other co-sharers though not party tothe 
decree, where it could be proved that 
the debt was raised for family necessity. 
It was-observed that the earlier rulings 
of that Court in which a contrary view 
had been taken must be held to have 
been overruled by the aforesaid decision 
of the Privy Council. This was followed 
in Bhanav. Chindhu (14) and Sakhram 
v. Devji (15). 

The Patna High Court has taken the 
same view in Lalchand Thakur v. Sheo- 
gobind Thakur (16). In that case it was 
held that in a suit against the joint 
Hindu family the karta may effectively re- 
present the other members of the family 
even though he is not described as such 
in the records of the case. At p. 791* 


it was observed: . 
“I do not think that it can be laid down as 
(12)6 O L J 362, 
(13) 14 B 597. 
(14) 21 B 616. 
(15) 23 B 372. 2 
(16) 121 Ind. Oas. 330; AIR 1929 Pat. 741; 8 Pat. 
788; Ind. Rul, (1930) Pat. 106; 11 P L T 237, 


*Page of 8 Pat.—|Ed.] 
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& general proposition that the managing member 
must be mentioned as a party in that capacity. 
All that is required is to see whether he effectively 
represents the family having regard to all 
the circumstances of the case. The powers of 
the manager in a Hindu joint family are well- 

own: he represents the family in all business 
transactions ; he can enter into contract regarding 
matters relating to the family; give discharges for 
debts due to the family; aad pay debta due to 
the family. Therefore, there can be no doubt that 
he can effectively represent the other members of 
the family though he is not mentioned as such.” 

It is thus clear that the view of the law 
taken by the learned Judge in Chambers 
in this case has the support of the Calcutta, 
Bombay and Patna High Courts. There are, 
however some cases decided in Madras and 
Allahabad where the contrary view was 
laid down. The leading Madras case on 
the subjectis Viraragavamma v. Samudra- 
la (17). There the creditor of a joint 
Hindu family consisting of two brothers 
had sued the elder brother only to recover, 
a debt binding on both brothers, and 
having obtained a decree for the payment 
ofthe debt had attached the family property. 
In a suit by the younger brother to set aside 
the attachment quo ad his share in the pro- 
perty attached, it was held that inasmuch 
as the decree was not passed against the 
elder brother as manager of the family 
the younger brother's suit must succeed. It 
appears from the judgment that the learn- 
ed Judges were themselves inclined 
to take the contrary view, but they felt 
bound to decree the younger brother's 
suit as they were unable to distinguish 
the case from : 

“ those cases in which the Privy Council had held 
that a mere money-decree obtained against ons 
member of a co-parcenary family would not justify 
execution against the interests of all the members 
of the family.” 


The only Privy Council case actually 


mentioned in the judgment is Bissessur 
Lall Sahoo v. Luchmewsur Singh (18), which 
does not support this proposition and which 
the learned Judges themselves held to be 
distinguishable. It is not apparent from 
the published report what other decisions 
of the Privy Council the learned Judges 
had inmind. Mr. Sawhney suggests that 
in all probability the reference was to 
Deendayal v. Jugdeo Narain (19) and Hardi 
Narain v. Ruder Perkash (20). Both 
these cases however turned on their peculiar 
facts, the real question in each being one 


CD 8 M 208. 
(18) 6 I A233; 5 O LR477; 4 Sar, 76; 3 Suther 


686 (P 0). 

(19) 3 O 198; 4I A 247; 3 Sar. 730; 1 OL R49; 1 
Ind, Jur. 604; 3 Suther 468 (P O) : 

(20) 10 O 626; 11 I A 26,4 Sar. 510; 8 Ind, Jur. 
211 (PO). Set ee 
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of construction of the execution proceed- 
ings including the certificate issued after 
the sale. In both cases the decree-holders, 
for reasons of their own, had chosen to 
sell the “right, title and interest” of the 
judgment-debtor only, and after an exa- 
mination of the entire proceedings in 
execution it was held that the interest 
of the other co-parceners did not pass to 
the auction-purchaser. These cases, however, 
as has been pointed out by Mayne in 
paras. 312 and 316, pp. 422 and 427, of 
the Edn. 9 of this work on Hindu Law 
and Usage were much misunderstood by 
the Courts in India. For several years it was 
erroneously supposed that the rule laid 
down by their Lordships in Muddun 
Thakoor v. Kantoo Lal (21) and in Suraj 
Bansi v., Sheo Pershad (22), had been 
abrogated by these decisions. But the 
matter was set at rest by the Judicial 
Committee in Minakshi Nayudu v. Ramaya 
Goundan (23). where their Lordships 
overruled a Madras decision founded on 
this error, and in that case as well asin 
Bhaghut Pershad v. Girja Koer (24), they 
re-affirmed in no unmistakable terms the 
rule laid down in Muddun Thakoor v. 
Kantoo Lal (21) and Suraj Bansi v. Sheo 
It will thus be seen that 
Viraragavamma v. Samudrala (17), was 
based on a mistaken view of certain Privy 
Council decisions, which view can no 
longer be accepted as correct in face of 
the more recent pronouncements of that 
High Tribunal. 

In Guruvappa v. Thimma (25), the rule 
laid down in Viraragavamma. v. Samudra-- 
la (17), was applied to a decree passed 
against the managing member on foot of 
a mortgage executed by him. The facts 
of that case were that an undivided 
member of a Hindu family had morte 
gaged a part of the family property to 
secure a loan. The mortgagee sued the 
mortgagor personally for the amount due 
and a decree was ‘passed directing that 
the mortgaged property be given by way 
of absolute sale in satisfaction of the debt. 
On the decree-holder proceeding to take 
possession in execution of the decree, the 
other brothers of the judgment-debtor 
objected that they being not parties to 
the mortgage or the decree, were not 
bound by it. In reply the decree-holder at- 
tempted to prove that the original debt 

(21) 11 A 321; 22 W R 56, 

(22) 5 0 149:6I A 88; + Sar. 1 (P O). 

(23) 12 M 142; 161A 1: 5 Sar. 271 (P O), ` 

(24) 15 O 717; 15 I A 99; 5 Sar. 186 (P 0). 

(25) 10 M 316. 
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was.a family debt, but it was held that 
this matter could not be goneinto. The 
- decision was based principally upon 
Viraragavamma v. Samudrala (17); so far 
as sales in execution of decrees passed 
on foot of mortgages executed by the 
managing member are concerned, the con- 
trary was laid down by their Lordships of 
the Privy Council in Daulat Ram v. Mehr 
Chand (7), already referred to, and there- 
fore Guruvappa v. Thimma (25), can no 
longer be considered to be good law. This 
appears to have been recognized in later 
Madras decisions. For instance, in Krishna 
Reddiv. Thambu Reddi (2c), it was held, 
following Daulat Ram v. Mehr Chand (7), 
that the sale of joint property in execution 
of a decree in a suit brought against the 
_ managing member on foot of a mortgage 
executed by him would be efficacious to 
pass the undivided nephew’s share in such 
property, if it were proved that the mort- 
gage-debt was incurred for a family pur- 
pose. 

In Sathuvayyan v. Muthusami (27), the 
rule laid down in Daulat Ram v. Mehr 
Chand (7), was, however, held inapplicable 
where in execution of a money decree 
obtained against the managing member 
alone,-on foot of a bond which had -been 
executed by him, the interest of his younger 
undivided brother was brought to sale, 
even though the original debt had been 
raised to meet family necessities. The 
learned Judges distinguished Daulat Ram 
v. Mehr Chand (7) on the ground that there 
the managing member had granted a mort- 
.gage of the family property and had been 
sued on it. No subsequent ruling of the 
Madras High Court has been brought to our 
noticein which this view has been upheld. 

In. addition to the Madras cases cited 
above, the learned Judges who decided 
Mela Mal v. Gouri :1), relied upon three 
decisions of the Allahabad High Court, 
namely, Balbir Singh v. Ajudha Prasad (28) 
Ram Dayal v. Durga Singh (29) and 
Lachmi Narain v. Kunji Lal (30). It may 
be mentioned that in all these cases the 
junior, members of the family against 
whose interest in the property the decree 
against the father was sought to be exe- 
cuted, .were the .sons of the judgment- 
debtors and it seems to me that these 
cases have become. obsolete in view of the 


subsequent rulings of their Lordshi 
(26) 26 M 28. B Bone 
(27) 12 M 325, . 
(28) 9 A 142; A W N 1886, 323. 
(29) 12 A 209, 
(30)16 A 449; A W N 1894, 169. 
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Privy Council or legislative amendment 
of the law relating to execution of decrees. 
Indeed, the second of these cases, namely, 
Rom Dayal v. Durga Singh (29), was ex- 
pressly overruled by a Full Bench of the 
Allahabad High Oourt in Karan Singh v. 
Bhup Singh (31), as being inconsistent with 
an earlier decision of the same High Court 
as well as with the rulings of the Privy 
Council in later cases. Both in that case 
as well as in Balbir Singh v. Ajudhia 
Prasad (28), the sons’ interest in the prop- 
erty had been attached in execution of a 
money decree against the father, and 
before the sale in execution the sons had 
objected to the attachment and sued for 
a declaration that their share in the prop- 
erty was not liable to attachment and 
should be released. In both cases the suits 
were decreed, but it was observed by the 
learned Judges that if the sale had actual- 
ly taken place and the decree-holder had 
purchased the whole of the property and 
obtained a sale-certificate for the whole 
they would have held him entitled to the 
whole, unless it could be shown that the debt 
on which the decree was founded had been 
contracted for immoral or illegal purposes, 
But as in those particular cases the sale 
had not been effected, the learned Judges 
held that the sons could sue to have 
their interest in the property released from 
the threatened sale. These remarks are 
clearly in favour of the defendant- 
respondents and therefore these cases can 
be distinguished from the one before us. 
For here, as already stated, the sale had 
actually taken place and the decree-holder 
entered into possession, before the plaintiff 
brought his suit. But as pointed out by the 
Full Bench in Karan Singh v. Bhup Singh 
(31), the principle underlying this distinc- 
tion is unsound and therefore these cases 
cannot be accepted as laying down 
good law in view of the Privy Council 
decision already referred to. 

The third case Lachmi Narain v. Kunji 
Lal (30), deals with a totally different 
point, on which the existing Jaw is to be 
found in s. 53, Civil Procedure Code, 1908. 
In that section the Legislature has adopted 
the contrary view, which had been taken 
by the Calcutta and Bombay High Courts 
under the Oode of 1882, thus rendering 
obsolete this and several other decisions of 
the Allahabad and Madras High Courts. 
According to the view then taken by these 
Courts, a money decree against a Hindu 
father could not be executed after his,death 

(31) 27 A 16> 
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against ancestral property in the hands of 
the sons, not even to the extent of the 
fathers interest in the property. This 
conclusion was based on the assump- 
tion that the question whether the debt, 
which was the basis of the decree, was 
tainted with immorality or illegality was 
not one that could be gone into in execu- 
tion proceedings, and that the only remedy 
of the decree-holder was to institute a re- 
gular suit. But this is no longer correct, 
having regard to the clear provisions of 
s. 53, Civil Procedure Code, as enacted in 
1908. 

It will be clear from this review of the 
case law that the Madras and Allahabad 
decision on which reliance was placed by 
the learned Judges in Mela Mal v. Gouri 
(1), have long since ceased to be authori- 
tative. The consensus of judicial opinion 
is over-whelmingly in favour of the view 
that a decree passed against the managing 
member of an undivided Hindu family in 
respect of a liability incurred within the 
scope of his authority is enforceable against 
the interest of the junior members in the 
family property, even though they had not 
been made parties tothe suit, but such 
members are not precluded from contesting 
the authority of the. manager or the 
nature of the debt, and this they may do 
either in the course of execution proceed- 
inge orina suit of their own, (Gour’s Hindu 
Code, Ed. 3 s. 147, p. 793 and Mayne Law 
and Usage Edn, 9, p. 451-2). There is of 
course, no presumption that a debi con- 
tracted by the manager of a Hindu family 
was contracted for family purposes, and 
this fact must be proved by evidence 
Abdul Majid Khan v. Saraswatibai (32). 
But at the same time, the mere circum- 
stance that it had not been disclosed in 
the course of the proceedings in the original 
suit against the managing member, that the 
debt had been raised for family necessity, 
or that the decree does not show on the 
face of it that the judgment-debtor had 
been sued in his capacity as manager, is 
not fatal to the right of the decree-holder 
to proceed against the entire family property. 
It is not the frame of the suit or the form of 
the decree which is conclusive of the 
matter: the essential point is whether in 


fact the debt, which is the basia of the- 


decree, had been raised by the judgment- 
debtor within the scope of his 

(32) 147 Ind. Oas. 1; A I R 1934 P O4; 30N L 
R 60; 61 I A 91; 10 O WN.1281: 6 R P O48; 66 
M LJ 65; 39 LW 72; 58 O LJ 548; (1934) AL 
J 79; 15 PLT 99; 35 PLR 10; (1934) MW N4; 
38 OW N 201(P Ò). 


JAI KISSEN V. RAM OHAND (LAH.) 


745 


authority as the manager and for 
the purposes of thefamily. This question 
of fact can be determined finally only 
after the junior members have had proper 
opportunity of being heard, either in the 
execution proceedings, or in a separate ` 
suit specially brought for the purpose. But 
if after hearing the junior members, the 
finding is that the debt satisfied the “touch- 
stone of necessity” and is, therefore, binding 
on them, their interest in the property will ` 
be held to have passed at the sale, as 
effectively as if they had been made 
parties to the original suit. This conclu- 
sion is in accordance with the fundamental 
rule of Hindu Law that the karta of an 
undivided family: ` 

“is ex-ficio, the accredited agent of the family 
and as such authorized tobind all the co-parceners, 
for all proper and necessary purposes within the 


scope of his agency, (Mayne on Hindu Law and 
Usage, Edn. 9, para, 333, p. 451-2)” 


For the foregoing. reasons J am con- 
strained to hold, with the utmost respect 
that the. obiterdicum in Mela Mal - v. 
Gouri (1), on which the appellant relies 
is unsound and cannot be followed. In 
my opinion, on the facts found by the 
lower Courts in this case, the question of 
law has been decided correctly by the 
learned Judge in Ohambers, and the 
plaintiff's suit rightly dismissed. The 
appeal fails and must be dismissed: with 
costs. The cross-objections are not pressed 
and are dismissed. 

Din Mohammad, J.—I agree in the 
view expressed by my learned brother. 
He has made a masterly review ofall the 
important authorities bearing on the subject . 
and arrived at a conclusion which I. con- 
sider perfectly sound. With all respect 
I may say that the learned Judges in 
Mela Mal v. Gouri (1), made an unsuccess- 
ful attempt to reconcile the decision that 
were clearly irreconcilable, and in so doing, 
enunciated certain principles of law which 
cannot be precisely interpreted and pro- 
perly applied to concrete cases. In my 
view, law attaches greater importance to 
the substance than to the mere form, and 
if once it is found that the debt in ques- 
tion was raised by the karta of a joint 
Hindu family to meet the family wants, 
he being the sole representative -of the 
family in all its external relations, it will 
not make any material difference whether 
he is described in the plaint as such or 
not. The liability of the other members 
ofthe family is implied in his authority 
and this is a peculiar incidence which 
attaches to the ancient institution of joint 
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Hindu family. As the karta raises the 
loan in his representative capacity the 
family estate which he represents and 
which is benefited by the loan should, on 
all considerations of equity, justice and 
good conscience, bear the burden. Cases 
may arise where he may deal with the 
outside public in his individual capacity, 
bat they would in no way militate against 
the representative position that he admit- 
` tedly enjoys. It will no doubt be open to 
the junior members of the family, as 
explained by my learned brother, to re- 
pudiate his authority and to disprove the 
representative nature of the loan but the 
law will help them only thus far and no 
further. As soon as it will be established 
in a case like this that the karta was 
acting within the scope of his authority 
and in the interests of the family, the 
family estate will be at once burdened, no 
matter whether in the suit brought against 
im he is described as such or not. 
D. ` Appeal dismissed. 


OHEERATH VEETIL KARNAVAN V. 


MADRAS HIGH COURT 
Second Civil Appeal No. 611 of 1930 
January 29, 1935 
MADHAVAN Narr, J. _ 
CHEERATHaVEETIL KARNAVAN 
AND ANOTHER— Daren pants ~ APPELLANTS 


versus 
E. N. A. S. NARAYANA AYYAR 
AND ANOTHER— PLAINTIFF AND DEFENDANTS 
— RESPONDENTS 

Receiver—Right to indemnity—Nature of right— 
Suit for recovery of money spent—Article applicable 
—Limitation Act (IX of 1908), Sch. I, Arts, 83, 61 
—Money spent by Receiver in instituting suit to 
recover amounts due to estate—Limitation—Article 
61, if governs suit— Circumstance that Receiver is also 
benefited— Whether makes suit any the less a suit on 
behalf of the owner. ; : 

As the right to indemnity which a Receiver has 

ot is not created by the contract, Art 83, Limitation 
Act, does not apply to a suit by the Receiver to 
“recover the money spent by him. ‘ f 

When a Receiver or Manager is appointed by the 
Court, he is appointed on behalf of all persons in- 
terested in the property. Consequently, the expenses 
incurred by’ the Receiver of an estate in instituting 
a auit to recover money due tothe estate, are in- 
curred for and on behalf of the person who owns 
the estate and they come within the meaning of 
‘money payable to the plaintiff for money paid for 
the defendant’ within the meaning of Art. 61, 
Limitation Act. A suit for recovery of such amounts 
is, governed by Art. 61. The fact that the Receiver 
was also benefited by the suit doesnot make it any 
way the less a suit on behalf of the owner of the 

tate. 
[Case-law discussed. ] ae 

@. CG. A. against the decree of the District 


Court of ‘South Malabar at Calicut in 
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Appeal No. 234 of 1928 preferred against 
the decree of the Court of the District 
Munsif of Palaghat in O. S. No. §01 of 1926. 

Mr. K. Kuttikrishna Menon, for the -Ap- 
pellant. - à 

Mr. C. V. Mahadeva Tyer, for the Respon- 
dents. f 

Judgment.—The lst defendant is the 
appellant. The second appeal arises out 
of a suit instituted by the plaintiff to 
recover the money spent by his deceased 
father as ‘Receiver’ in the following circum- 
stances. The lst defendant is the karnawan 
of the Cheerath tarwad and the 2nd defen- 
dant is the karnawan òf one of its tavazhis. 
One Gopalan Nair of the 2nd defendant's 
tavazhi had taken a ticket in kuri for 
Rs. 34,000, and after his death his tavazhi 
karnawan Achuthan Nair who was also the 
karnawan of the tarwad, ‘continued to 
subscribe to the kuri. He mortgaged the im- 
movable properties belonging to the tarwad 
lying in the Cochin State and this kuri 
right to the plaintiff's father for a sum of 
Rs. 10,000, O. S. No. 79 of 1095, on the file of 
the District Court of Trichur, was instituted 
by the plaintiff's father for the sale of the 
mortgaged properties. Achuthan Nair 
being dead, the karnawans of the tarwad as 
well as of the tavazhi the present defen- 
dants Nos. 1 and 2, were parties to the 
suit. Pending its disposal the plaintiff's 
father was appointed ‘Receiver’ by the 
District Court of Trichur for the purpose 
of realising the kuri amount. During the 
pendency of the Receiver application, the 
1st defendant alleging that on the death of 
Gopalan Nair the kuri right lapsed to the 
tarwad, instituted O. S. No. 27 of 1931, for 
the recovery of the kuri amount in the 
Sub-Court, Palaghat. The plaintiff's father 
was impleaded as a party to that suit. 
As he got himself appointed ‘Receiver’, the 
plaintiff's father also filed a suit for the 
recovery of the kuri amount, O. S. No. 42 
of 1911, on the file of the Sub-Court, 
Palaghat, on August 16, 1921. Against the 
order appointing the plaintiff's father as 
‘Receiver’ the 1st defendant appealed to the 
Chief Court, Cochin. The appeal was 
allowed and the receivership was cancelled 
by order of the Appellate. Court dated 
January 22, 1923. The plaintiff's father’s 


NABAYANS AyyAR (MADR.) 


- right to continue O. 8. No. 42 of 1921, 


having thus terminated, the 2nd defendant 
herein applied in that suit to get himself 
transposed as plaintiff dnd his application 
was allowed. Afterwards, the 2nd defen- 
.dant herein came to terms with respect to 
O. 8. No. 27 of 1921, which as a result was 
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decreed with costs, and O. S. No. 4z of 
1921, was dismissed. The plaintiffs father’s 
right to recover costs incurred by him as 
‘Receiver’ in filing O. 8. No. 42 of 1921 
was reserved in the order passed in that 
suit. The plaintiff's father having died, 
the present suit was instituted by the 
plaintiff on November 22, 1926, to recover, 
as already stated, the money spent by his 
father for the purpose of conducting O. S. 
No. 42 of 1921, as Receiver. 

On behalf of the present appellant two 
main contentions were urged before the 
District Munsif, namely, 

(1) that the suit was not maintainable, 
and 

(2) that Ñ is barred by limitation. 

On the first contention he held that the 
suit was maintainable, but on the second 
he beld that it was not barred by limitation. 
In the result the suit was dismissed. On 
the second contention it was argued before 
the District Munsif that either Ari. 61 of 
the Limitation Act or Art. 83 applied to the 
suit. He held that the article applicable 
was Art. 83 of the Limitation Act and that 
the cause of action commenced on January 
22, 1923, the date when the Receivership was 
terminated, when in his opinion the Receiver 
‘became entitled’ to indemnity from the 
estate. If Art. 61, applied the cause of 
action arose on August lë, 1921, the date 
when costs were incurred; but the District 
Munsif thought this article would not 
apply. As was pointed out by him, the 
suit was barred by limitation whichever 
Art. 61 or 83, applied, the suit having been 
filed admittedly more than three years 
after the dates August 16,1921, and Janu- 
ary 22, 1923. On the question of limita- 
tation it was also argued before the Dis- 
trict Munsif that the right to sue would 
accrue only on date November 19, 1924, 
when the suit O. S. No. 42 of 1921 was dis- 
missed by the Court, the ‘argument being 
that the Receiver has a lien on the 
estate for the amounts due to him 
that the lien subsisted till the date 
‘of disposal of the suit. This argu- 
-ment was disallowed on the ground that 
the Receiver was never in possession of any 
properties and that he could claim neither 
a lien nor a charge on the special circum- 
stances of the case; and that what he could 
claim was only an indemnity as he had not 
been authorised to spend money on behalf 
of anybody's estate. 

In Appeal the District Judge held that 
neither Art. 83, nor Art. 61, of the Limita- 
tion Act applied to the case, and that the 
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proper article applicable was Art. 120, of 
the Limitation Act. Applying that article 
he held that the suit was not barred by 
limitation. In the result he gave a decree 
to the plaintiff, the decree amount being 
recoverable “from the assets arising to 
Gopalan Nair and Achuthan Nair from the 
kuri and in the hands of the tarwad of the 
tavazhi.” 

The main question argued in the Second ` 
Appeal is the question of limitation. For 
the reasons given by the learned District 
Judge, I have no doubt that the suit ‘is 
maintainable, and that Art. 83, of the 
Limitation Act, does not apply to the facts 
ofthe case. The right to indemnity which a 
Receiver has got is, in my view, not created 
by the contract. Iam, therefore, of opinion 
that Art. 83, has obviously no application. 

The substantial question for considera- 
tion is whether Art. 61, of the Limitation 
Act would apply. Under that article the 
period of limitation for suits “for money 
payable to the plaintiff for money paid for 
the defendant” is “3 years” and the period 
begins to run from the time “when the 
money is paid.” The question is whether 
in the circumstances of the case the expenses 
incurred by the plaintiff's father as ‘Receiver’ 
in instituting the suit could be considered 
to be money payable to the plaintiff for 
money paid forthe defendant within the 
meaning of the article. The question has 
not been discussed by the learned District 
Judge on principle or with special reference 
to the facts of the case. He first dis- 
tinguished the decision in Kandasami 
Pillai v. Avayambal (t), from the present 
case, then referred to Peary Mohan Mukerjee 
v. Narendranath Mukherjee (2) and Ahkan 
Sahib v. Soran Bivi Saito Ammal (3), (see 
paras. 4 and 5 of his judgment) and asa 
result of the discussion he held in para. 6 
“with some hesitation” that Art. 61, does 
not apply and that the suit is governed by 
Art. 120. In my opinion none of these 
cases gives any difficulty in deciding the 
question. In Kandasami Pillai v. Avayam- 
bal (1), Art. 61, was applied to a suit by an 
agent to recover the expenses of litigation 
conducted by him on behalf of the princi- 
pal, .Referring to this case the learned 
Judge says : 

t! the analogy to the circumstances of the present 
case is obviously close and I was at one time inclined 


on the strength of this decision to apply Art 61, to 
the present case. Butin Kandaswamt Pillai's case 


(1) 34 M 167; 7 Ind, Oas. 399; (1910) M W N 316; 
8 M LT 194; 20 M LJ 989. 

(2) 32 O 582. 

(3) 38 M 260; 28 Ind. Cas, 290; 28 ML J 347. 


748 


(1), the plaintiff had a principal whom he could sue 
as soon as he made a payment for him.” 

Then the learned Judge pointed out that 
in the present case, since it was not settled 
on August 16,1921, when O. S. No, 42 of 
1921 was filed, as to who had the right to 
Achuthan Nair’s money, whether the tarwad 
or the tavazhi, and this was settled only by 
the decision in O. S. No. 27 of 1921, after 
the plaintiff's right to recover the money 
‘paid by him was barred, if Art. 61 applied, 
that article must be held to be inapplicable 
and go the only article-applicable would be 
Art. 120. 

The reasoning of the learned Judge is 
fallacious. It is true that when O. S. No. 42 
of 1921 was instituted there was a dispute 
as to whether the tavazhi of the 2nd defen- 
dant was entitled to Achuthan Nair’s money 
or whether it was the tarwad represented by 
the Ist defendant; but nothing could stand 
in the way of the plaintiff's father getting 
a decree for the money spent by him from 
the assets of Achuthan Nair either in the 
hands of the tavazhi or the tarwad. The 
position is very clear when we look at the 
decree passed by the learned District 
Judge himself in the present suit. The 


decree makes the money recoverable : 

“from the assets arising to Gopalan Nair and 
Achuthan Nair from the kúri and in the hands of the 
tarwad or the tavazhi.” 


Tn the circumstances of the case I think 
it cannot’ be said that there was no person 
against whom the plaintiff's father could 
have had recourse on the ground that the 
right to money due to Achuthan Nair was 
in dispute when he instituted O. S. No. 42 
of 1921. For the same reason, the obser- 
vations in Peary Mohan Mukerjee v. 
Narendranath Mukerjee (2), relied on by 
the learned Judge do not also stand in the 
way of applying Art. 61, if it otherwise 
applies, for, as just stated, the plaint- 
ifs father could claim the amount as 
against the tavazhi of the tarwad; for it 
cannot be denied, having regard to the 
facts of the case, that he was in effect suing 
cn behalf of Achuthan Nair’s estate. The 
order appointing the plaintiff as Receiver 
shows that the kuri amount was “vested. in 
him for purposes of collection.” When a 
Receiver or Manager is appointed by the 
Court, he is appointed on behalf of all 
persons interested in the property. In the 
present case, having regard to.its facts the 
plaintiff's father had filed the case not only 
for himself but also for the defendants; in 
fact O. S. No. 42 of 1921, was really a suit 
on behalf of Achuthan Nair’s estate. The 
circumstances that. plaintiff's father is also 
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benefited by the suit does not make any 
the less a suit on behalf of the 


deceased Achuthan Nair's estate. If the 
plaintiff's father succeeded in the case, he, as 
mortgagee, and the defendants, as owners, 
will have claim to thekuri amount. Refer- 
Ting to Sadasiva Ayyar, J’s view in Abkan 
Sahib v. Soran Bivi Saite (3), wherein he 
said that “the suit would be barred by 
Art. 61, if it were an ordinary suit to obtain 
a simple decree for money” the learned 
Judge observed that the present suit 
is not a simple suit for a decree for 
money. I cannot accept this distinction. 
Though the plaintiff's right is restricted 
to the kuri assets in the possession of 
either or both of the defendgnts, it is 
all the same in substance a claim for money 
that he makes. . 

The circumstances of the case leave no 
room for doubt that the plaintiff as Receiver 
appointed by the Court was suing in O. S, 
No. 42 of 1921, for the kuri amount on 
behalf of Achuthan Nair's estate, and so it 
follows that Art. 61, would apply to the case. 
Nothing has been pointed out to me by the 
learned ‘ ounsel for the respondent which 
would show that Art.61, would not apply 
and that the proper article applicable is 
Art. 120, of the Limitation Act. I would 
therefore, hold that the plaintiff's suit is 
barred by limitation. In the result the 
decree of the lower Appellate Court is set 
aside, and the plaintiff's suit is dismissed 
with costs throughout. 


AN. Decree set aside. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 176/47 of 1934 
March 8, 1935 
MIDDLETON, J. O. 
Firu Mian MIR AHMAD-AZIZ AHMAD 
—APPELLANTS f 
VETSUS 


Firm S, MANGAL SINGH-LAKHBIR 
SINGH— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XZI, 
r. 84—Sale—Order under r. 84 (2), if can be passed 
with retrospective effect—Delay in applying under. 
r. 84 (2) not dueto action of auction-purchaser— 
Privilege under r. 84 (2), if lost 

Where the second part of r. 84 of O. XXI, Civil 
Procedure Code, is put into operation, the first part 
ceases to apply, and hence, it is impossible to rely 
upon the use of the word “immediately” in the 
first part in order to ascertain the precise meaning 
of the second part. The second part must be in- 
terpreted according to the plain meaning of the 
words contained in it alone. There is nothing in 
those words precluding the Oourt from passing an 
order with retrospective effect. 
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Where an auction-purchaser delayed in applying 
under this second part, he should not be allowed the 
privilege which it empowers the Court to extend. 
Bat where there was no delay andthe auction- 
purchaser applied to the Court immediately, on the 
same day asthe auction and the subsequent delay 
of four days wasnot due to the action of the auc- 
tion-purchaser but to the proceedings of the 
Court : 

Held, that the deposit of 25 per cent. of the 
purchase money could be dispensed with. Bhagh- 
chand Mulsingh v. Najab Sultan (1), distinguish- 
G 


C. A. from an order ofthe Senior Sub- 
Judge, Peshawar, dated May 16, 1934. 

Mr. Muhammad Shafi, for the Appellant. 

Judgment.—The appellant is a judg- 
ment-debtor, and in execution of a decree 
against him, his 5/6th share in certain 
house property was attached and sold. 
The highest bid was made by the decree- 
holder. Upon the very day of the sale 
the decree-holder appeared in the executing 
Court, and asked that Court by applica- 
tion under O.. XXI, r. 84 (2), Civil Proce- 
dure Code to dispense with the require- 
ments of r.. 84 (1). The Court did not 
pass orders upon the application upon that 
day, but he did so four days after and 
did, by its order, dispense with the deposit 
of 25 per cent. of the purchase money. 
The judgment-debtor objected to the sale 
on various grounds, but when his object- 
ions came up for hearing, the only ground 
which was urged, on his behalf by the 
Counsel, was that the sale was invalid 
because no deposit of 25 per cent. had 
been made. The Executing Court rejected 
the objection holding that the deposit of 
25 per cent. had been dispensed with by 
its own order, and that therefore the sale 
was perfectly valid. The judgment-debtor 
comes up in appeal. Again although 
several grounds have been entered in the 
memorandum of appeal, Counsel has merely 
dealt with the one point. regarding non- 
deposit of 25 per cent. of purchase money. 
Reliance has been placed upon my own 
judgment in Bhagchand Mulchand v. 
Najab Sultan (1). That was a judgment 
dealing with a case in which property had 
been auctioned’ in execution, and in which 
‘the decree-holder was the highest bidder 
at the auction, but had failed to deposit 
25 per cent. or to apply to the Court 
under r. 84 (2). The relevent passage from 
that judgment is as follows; 

‘It was essential for the auction-purchaser to 
deposit 25 per cent, whether he were the decree- 
holder or not, If he were the decree-holder, he 
could have asked the Court to dispense with 
that obligation, but he failed to do so, with the 


(1) 148°Ind. Gas. 1082; AI R 1934 Pesh. 25:6 R 
Pesh. 69. 
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natural consequence, that the sale has not been 
completed”. 


Counsel for the appellant dwells upon 
the word “immediately” in r. 84 (l), and 
urges the order of the Court dispensing 
with the requirements ofr. 84 (1) cannot 
have retrospective effectand must be made 
before property is put up to auction, 
Where the second part of r. 84 is put 
into operation, the first part ceases to apply, 
and hence, it is impossible to rely upon 
the use of the word “immediately” in the 
first part in order to ascertain the precise 
meaning of the second part. The second 
part must be interpreted according to the 
plain meaning of the words contained in 
it alone. There is nothing in those words 
precluding the Court from passing aa order 
with retrospective effect. Upon general 
principles it might be held that where 
an auction-purchaser delayed in applying 
under this second part, he should not be 
allowed the privilege which it empowers the 
Court to extend. But in the present case 
there was no delay; the auction-purchaser 
applied to the Court immediately upon 
the very same day as the auction, the 
subsequent delay of four days was not 
due to the action of the auction-purchaser- 
appellant, but to the proceedings of the 
Court, I dismiss the appeal under O. XLI, 
r..11, Civil Procedure Code. 

N. _ Appeal dismissed, 


LAHORE HIGH COURT 
First Civil Appeal No. 1789 of 1932 
October 10, 1934 
Din MugAmmap, J. 
Musammat SHAMSUL-NISA —PLAINTIFp 
— APPELLANT 


versus 
MUHAMMAD JAFAR anp orunes — 
DEFENDANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s.1l1— 
Consent decree—Effect of—Res judicata in respect 
of such decree—Cusiom (Punjab)—Succession—Cus- 
tomary Law providing for case in dispute—Personal 
law, if can be resorted to. 

A consent decree is as gooda decree as that ob- 
tained on contest, especially between the parties to 
the previous suit in which the consent decree wag 
obtained, and, if a party did not choose to raise any 
grounds of attack or defence in a previous suit 
which could have been raised, had the judgment 
not been confessed, he cannot be allowed to reagitate 
that matter in a subsequent suit which is 
between the same parties litigating underthe same 
title, Masilamania v. Tiruvengadam (2), Godind Lal 
v. Baldeo Singh (3) and Chenraya Goundan v, 
Altappa Goundan (4), referred to, 

Where the dispute is between the sister of the 
last male owner and her uncle, and the Oustomary 
Law governing the parties clearly provides for such 
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cases and does not favour such successions, the sister 
cannot be permitted in these circumstances to fall 
back upon her personal law which is possible only 
if the custom governing the parties cannot be as- 
certained. 


F. ©. A. from an order of the District 
Judge, Ambala, dated August 13, 1932. 

Messrs. Fukir Chand, Muhammad Amin 
and Prakash Chandra, for the Appellant. 

Mr. V. N, Sethi, for the Respondents. 
_ Judgment.—On December 3, 1930, the 
appellant instituted a suit for partition of 
a pucca haveli situated at village Sadhaura, 
on the allegation of joint ownership and 
joint possession. Her suit was resisted by 
the defendant on various grounds. The 
learned Subordinate Judge decided all 
the issues in her favour and granted her 
a decree in terms of the relief claimed. 
On appeal the learned District Judge set 
aside the order of the Court of first in- 
stance and dismissed her suit. Irom 
this order the present appeal has been 
preferred. 


The facts bearing upon the points of 
law involved in this case may be briefly 
stated, The plaintiff isthe daughter of one 
Mohammad Bakar, a Syyed of Sadhaura 
in the Ambala district, and the defendant 
is her real uncle. Muhammad Bakar died 
in 1906 and his only son Muhammed Amir 
also died in the same year leaving hin 
surviving two sisters only. After the 
death of her brother, but without men- 
tioning him in any manner, the plaintiff 
along with her sister brought a suit 
against the present defendant Muhammad 
Jafar for possession of the agricul- 
tural lands originally belonging to their 
father on the ground that as daughters 
they were only heirs of their deceased 
father and entitled to the property left 
by him. The defendant confessed judg- 
ment in the following terms: 

“I admit the plaintiffs claim inthe above suit, 
I never denied the plaintiff's rights”. 

On being examined orally in connection 
with this admission, he stated that the 
plaintiff's claim was just. Consequently 
a decree based on the confession of judg- 
ment was passed in favour of the plaintiff 
and her sister. At that time the plaintiff 
was living with her mother in the house 
in suit along with the defendant whom 
the plaintiff's mother has remarried after 
her first husband’s death. In 1929 Muham- 
mad Jafar sold a part of this house to 
the other defendants in this case and hence 
the present suit for partition. The only 
points urged by the appellants’ Counsel 
are firstly that the defendant is barred by 
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s. 11, Civil Procedure Code in view of hi§ 
previous confession of judgment, secondly 
that the male line of descent having be™ 
come extinct, the property should be treated 
as that of the plaintiff's father and the 
plaintiff be allowed to contest this claim 
as a daughter of the original holder of the 
property and not as a sister of the last 
male owner, and thirdly, that in case the 
custom is not proved as alleged by the 
parties, she should be allowed to fall back 
upon her personal law. : 

I may say at once that I am not inclined 
to agree with the learned Counsel for the 
appellant so far as his second and third 
contentions are concerned. In my opinion 
the male line of descent will not be assumed 
to have become extinct so long as Moham- 
mad Jafar is living and even if there ex- 
isted a general principle as is laid down 
in Mamun v. Jowai (1), which governs 
such successions, it will not be applicable 
to the present case. On the third point 
also the appellant’s case is very weak. 
The dispute in the present case is between 
the sister of the last male owner and her 
uncle and as the customary law governing 
the parties clearly provides for sush cases 
and does not favour such successions, the 
appellant cannot be permitted in these 
circumstances to fall back upon her per- 
sonal law whichis possible only if the 
custom governing the parties cannot be 
ascertained. 

I, however, consider that the plaintiff is 
on a firm ground as regards her first 
contention. It has been urged on her behalf 
that her position now is just the same as 
it was before and her previous suit could 
be resisted exactly on thesame ground on 
which her present suit is being resisted 
and that the defendant not having raised 
these grounds of attack before is now 
debarred from urging them in his defence 
by virtue of Explo. 4 to s. 11, Civil Pro- 
cedure Code, As against this the learned 
Counsel for the respondents contends that 
as the decree in the first suit was a 
consent decree, it cannot be said that all 
the conditions of s. 11, Civil Procedure 
Code are fulfilled. There was no matter 
which was directly and substantially in 
issue in that case and none that was 
finally heard and decided and therefore 
Expin. 4 would be of no avail to the 
appellant. I am not inclined to agree 
with him. A consent decree is as good a 
decree as that obtained on contest, espe- 


(1) 8 Lah. 139; 101 Ind. Cas. 635; A I R 1927 Lah 
329 
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cially between the parties to the previous 
suit in which the consent decree was 
obtained and if a party did not choose 
to raise any grounds of attack or defence 
in a previous suit which could have been 
raised, had the judgment not been eon- 
fessed, it cannot be allowed to Teagitate 
that matter in a subsequent suit which is 
evidently between the same parties 
litigating under the same title. Masilamania 
v. Tiruvengadam (D, Gobind Lal v. 
Baldeo Singh (3) and Chenraya Goundan 
v. Altappa Goundan (4, among others 
cited by the learned Counsel for the appel- 
lant support this view. I hold therefore 
that the present suit could not be resisted 
by the. defendant now on the grounds 
alleged by him. 

I accordingly set aside the order of 
the learned District Judge and restore 
that of the Court of first instance. The 
plaintif will get her costs throughout 
from Muhammad Jafar respondent 
only. 

N. Appeal allowed. 

(2) 31M 285. 

a 12P R 1915; 24 Ind. Oas. 931; AI R 1914 Lah. 


(4) 75 Ind. Cas, 386; AIR 1924 Mad. 88; (1923) 
M W N 545. 


MADRAS HIGH COURT 
Civil Revision Petition No. 1199 of 1932 
February 25, 1935 
Kine, J: 
AMARA SESHAYYA ano BROTHERS — 
PLAINTIFFS— PETITIONERS 


versus 
CHALAVADI VENKATASWAMI 
AND OTHERS— DEFENDANTS— 
RESPONDENTS 

Vendor and purchaser— Agreement to purchase— 
Delivery agreed to be made to another—Purchaser 
to send transfer form intimating name of firm 
to which delwery was to be made—Registered 
letter, intimating to whom delivery was to be 
given, refused—Transfer form not sent— Purchaser, 
if entitled to damages—Contract~ Breach. 

The plaintiffs and defendants who were mer- 
chants entered into a contract by which the plaintiffs 
were to purchase from the defendants 
certain goods to be delivered on a cer- 
tain date. Delivery owas not to be made 
to the plaintifs themselves, butto one of four 
exporting companies referred to in the contract, 
and plaintiffs had to send to the defendants at 
least six days before the due date what was known 
asa ‘transfer form.’ On this transfer form would 
be intimated the name ofthe firm to which the 
goods were tobe delivered. The plaintiffs sent 
a registered letter to the defendants in which 
they intimated that delivery was to be made 
to a certain company S & Co. and that that 
letter was refused by the defendants On the 
same day the plaintiffs wrote to S & Co., to 
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inform them that the defendants would make 
the delivery and to request them to take delivery 
and make payment to the defendants. Delivery 


was not made bythe defendants and the plaintiffs 
sued them for damages: 


Held, that by not sending a transfer form to the 
defendants, the plaintiffs had broken the contract 
and hence were not entitled to damages. Adam 


Haji Peera Mohammad v. Sakavath Hussain (1), ap- 
plied. 


O. R. P. under s. 25 of Act IX of 1887 
praying the High Court to revise the 
decree of the Court of the Subordinate 
Judge of Guntur, dated March 18, 1932, 
and passed in 8. O. S. No. 387 of 1931. 

Mr. Kasthuri Seshagiri Rao, for the Ap- 
pellant. 

Messrs. P. Venkataramana Rao and P. 
V. Rajamannar, for the Respondents. 

Judgment,—The parties in this case 
are two firms of groundnut merchants, 
plaintiffs doing business in Guntur and 
defendants in Ongole. On January 1, 1931, 
they entered into a contract by which 
plaintiffs were to purchase from defend- 
ants 318 bags of groundnuts at 
Rs. 6-12-0 per bag to be delivered on 
January 25. It is common ground that the 
time for delivery was subsequently ex- 
tended to February 20. Delivery, how- 
ever, was not to be made to the plaint- 
iffs themselves, but to one of four ex- 
porting companies referred to in the 
contract, and plaintiffs had to send to the 
defendants at least six days before the 
due date what is known as a ‘transfer 
form’. On this transfer form would be 
intimated the name of the firm to 
which the groundnuts were to be deliver- 
ed. 

The case of the plaintiffs is that they 
sent on February 12 a registered letter 
to the defendants in which they intimat- 
ed that delivery was to be made to 
Strauss & Co. at Guntur, and that that 
letter was refused by the defendants. 


-On the same day the plaintiffs say that 


they wrote to Strauss and.Co., to inform 
them that the defendants would make 
the delivery and to request them to take 
delivery and make payment to the de- 
fendanis. Delivery was not made by the 
defendants and the plaintiffs sued them for 
damages. Their suit was dismissed and 
they ‘have accordingly filed this Civil 
Revision Petition. On the issue of fact the 
judgment of the learned Subordinate 
Jucge can hardly be called satisfactory. 
Both the registered letter and the letter to 
Strauss and Co., were produced. There 
can beno doubt whatever that the former 
was despatched on the date mentioned by 
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the plaintiffs and wascorrectly addres- 
sed. It bears the endorsement ‘refused’ 
in English, but noone has jinitialled the 
endorsement. The Subordinate Judge 
holds that as no postman has been exa- 
mined thereis no proof that the letter 
was refused. The second letter was pro- 
duced by a member of the establishment 
of Strauss and Oo., but as it bears no seal 
or stamp ofthe company or any initials 
in token of receipt, the Subordinate Judge 
holdsthat there is nothing to show that it 
was sent tothe company. Now this ap- 
preciation of evidence might perhaps. be 
appropriate in a criminal presecution 
where every point must be proved against 
an accused beyond reasonable doubt, but 
it is hardly adequate in the present suit. 

The learned Subordinate Judge does 
not venture to press his findings to their 
logical conclusion. If the second letter 
were not sent, it must have been fabri- 
eated for the purposes of this suit; if the 
first were not refused there must have been 
some collusion between the plaintiffs and 
the postal avthorities in Ongole, or some 
quite extraordinary neglect of duty on the 
part of some postman. I can see nothing 
whatever inthe case to suggest either 
fabrication, collusion, or neglect of duty. 
The registered letter was undoubtedly sent 
on February 12; defendant No. 2in his 
evidence admits that he was at home on 
-the day when it would normally have been 
delivered; he also admits that if he had 
made delivery according to the contract 
rate, he would have suffered a loss; and 
in April 1931 when plaintiffs sent another 
registered letter claiming damages that 
letter also was returned as refused. My 
impression after having the case argued is 
strongly in favour of the plaintiffs on the 
question of fact, and I have dealt with 
this question at some length in order to 
clear the plaintiffs of the charge of dis- 
honest dealing which would appear to be 
implicit in the learned subordinate 
Judge's judgment. 

- On the question of law, however, the 
learned Subordinate Judge has held that 
by not sending a ‘transfer form’ to the 
defendants the plaintiffs have broken the 
contract and it seems to me that this 
decision is right and must be upheld. It 
has been argued strenuously on behalf 
of the plaintiffs that they have done 
nothing tothe real detriment of the de- 
fendants, and that their departure from 
the-letter of the contract is not breach of 
any essential term of it. 
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pose, itis said, ofthe transfer torm is to 
intimate to the defendants the name of the 
particular firm to whom delivery is to be 
made, and toguarantee payment by that 
firm, and this intimation and this guaran- 
tee are sufficiently contained in the two 
letters already referred to, There is much 
to be said for this view of the situation. 
Ican think of no commercial advantage 
to be gained by the cause which the 
plaintiffs took, and it seems to me: that 
ifthe defendants had taken in:the re- 
gistered letter and gone to Strauss and Oo., 
with the groundnuts the mere absence of 
a formal document like a transfer form, 
would not have prevented Strauss and Co., 
in the circumstances of this case, from 
paying forthe groundnuts. 


But even granting everything that may 
be said in favour of the plaintiffs on the 
merits of this case, they are still faced 
with a decisionof a Bench of this Oourt 
which according to the learned Subordinate 
Judge, must befollowed. The decision is 
Adam ‘Haji Peera Mohammad v, 
Sakavath Hussain 70 Ind. Cas. 736 
(l) and on examining that decision care- 
fully, I am:of opinion, that it deals! with 
a situation precisely similar to tHe one in 
the case before me, and is, therefore, bind- 
ing on me. The contract in that case was 
for the delivery of 1,300 bags of sugar in 
Madras. The sugar was to be . shipped 
from Singapore dnd the purchaser was to 
receive a ‘delivery telegram’ endorsed to 
him bya vendor. This ‘delivery telegram’ 
was intended to announcé the actual 
despatch of the goodsfrom Singapore, but 
the telegram which was in this case receiv- 
ed by the vendor referred to the despatch 
of more sugar than the quantity referred 
to in the contract. As the telegram when 
endorsed and delivered, was intended to be 
used as adocument of title to the ` goods 
mentioned in it (this being. a war-timé 
expedient to provide -for the uncertainty 
experienced in the receipt of bills-of-lad- 
ing) that particular telegram could not be 
endorsed to the purchaser. The vendor 
accordingly lodged the telegram with the 
steamer agents:‘and arranged for them to 
tender adelivery orderto the purchaser 
for the amount ofhis sugar, The pur- 
chaser refused to receive it. It was 
held that if he had received it, there would 
have been no difficulty in his getting the 
goods on the strength of it: but that when 


(1) 70Ind.-Oas. 736; 31 ML T 40; (1922)M W: N 
434; 43M L J199; A I R 1923 Mad. 103. 
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the goods arrived he did notin fact want 
them. 

Nevertheless the term of the contract 
was that he should be given a delivery 
telegram, and it was held that as he was 
not given any such telegram, even 
though the vendor has-adopted what is 
called in the judgment ‘an ordinary 
business solution of the difficulty’ there had 
been a breach of the contractin a most 
material term. 

It will now be seen that the two cases are 
precisely similar. In Adam Haji Peera 
Mohammad v. Sakavath Hussain 70 Ind. 
Cas. 736 (1) the purchaser was to receive a 
telegram asa document of title, and re- 
fused to receive a delivery order which 
would, inthe circumstances of the case, 
have had the same -validity and effect; 
in the present case the seller was to re- 
ceive a transfer form and refused to re- 
ceivea registered communication which in- 
conjunction with the letter sent to Strauss 
and Oo. would have had the same validity 
and effect. The decision -in Adam Haji 
Peera Mohammad v. Sakavath Husain, 70 
Ind. Cas. 736 (1) must, therefore, govern 
my decision here andthe Civil Revision 
Petition must be dismissed with costs. 

AHN, Petition dismissed. 


PESHAWAR JUDICIAL COMMIS- 
__SIONER'S GOURT 
Criminal Reference No. 140 of 1935 
April 25, 1935 : 
‘ MIDDLETON, J. O. 
NASIR KHAN—Aocoosep —PRTITIONEE 
Versus 
EMPEROR—Obpvposite Party i 

Penal Code (Act XLV of 1:60), s. 50t—Accused 
saying to Assistant Sub-Inspector, “You are a tyrant. 
Justice cannot be expected from you"—Offence under 
s. 504, if made out. 

The accused was convicted under s. 504, 
Penal Code, for saying to an Assistant Sub-Ins- 
pector of Police during an investigation; “You are 
a tyrant, Justice cannot be expected :from you": 

Held, that Police are entitled to all legal sup- 
port in the execution of their duties, but it is 
absurd to suggest that words such as these are 
likely to cause a Police Officer of the rank of Assistant 
Sub-Inspector to commit a breach of the peace and 
although the act of abusing Police Officers is most 
reprehensible, it does not in general necessarily 
involve an offence unders. 504, Penal Code, 


Cr. R. from an order of the Sessions 
Judge, Peshawar, dated March 26, 1930. 

Mr. Mathra Das, forthe Petitioner. 

Mr. Raja Singh, for the Crown. 

Order.—Petitioner has been convicted 
under s. 504, Indian Penal. Code, for 
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saying to an Assistant Sub-Inspector of 
Police during an investigation: “Yon are 
a tyrant, Justice cannot be expected from 
you.” It is clear that there was no inten- 
tion or knowledge that a breach of the 
peace should result and the conviction is. 
not supported by the facts, Police areen- 
titled to all legal support in the execu- 
tion of their duties, but it is absurd to 
suggest that words such as these are 
likely to cause a Police Officer of the rank 


of Assistant Sub-Inspector to commit 
a breach of the peace. Forlunately 
the majority of Police officials 


are not men who lack self-control and 
though the act of abusing them is .most 
reprehensible, it does notin general neces- 
sarily involve an offence under s. 504, 
Indian Penal Code. {£ ‘thereby set aside 
the conviction and sentence of Nasir Khan. 
N. ; Conviction set aside. 


——— 


LAHORE HIGH COURT 
Civil Revision Petition No. 403 of 1933 
i October 2, 1934 
Tex Cann, J. 
MEHR GHAND BHANDARI—PLaInNtTIFF 
— PETITIONER 
versus 
SECRETARY or STATE—DEFENDANT— 
OpposiTE PARTY 

Civil Procedure Code (Act V of 1908), O. XXXIII, 
r.5 (d)—Application for permission to sue in 
forma pauperis—Plaint showing cause of action— 
Application, if to be rejected, if plaintiff has no 
claim on merits. 

When from reading the plaint it cannot be said 
that it does not disclose a cause of action a 
petition to sue in forma pauperis should not be 
thrown out in limine even though it may be that 
the plaintiff, on merits, has no claim. Thisis a 
matter for investigation by the Uourt at the trial. 
Bimalacharu Batabyal v. Trustees for the Indian 
Museum (1), referred to. S £ : 

Mr. Devi Das, for the Petitioner. 

Mr. Ram Lal, for -the Opposite Party. 

Order.—Toe plaintiff-petisioner applied 
for permission to sue in forma pauperis 
for recovery of Rs. 19,000 as damages for 
wrongful dismissal from service. [he 
application was opposed by the Secretary 
of State on two grounds: (l) that the 
plaintiff was not .a pauper, and (2). that 
the plaint ‘did -not disclose a cause of 
action. The learned Senior Sub-Judge 
found for the plaintiff on the first point 
and recorded a clear finding after examin- 
ing the evidence that: he was in face a 
pauper. On the second point, however, 
be held that the plaint did not disclose 
any cause of action, as the Crown had 
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power to dismiss ite servants at pleasure, 
and that the suit for damages for wrongful 
dismissal by a dismissed employee did 
not lie, 

The plaintiff has come up on revision - 
to this Court and after hearing the 
learned Government Advocate, I have no 
doubt that the decision .of the lower 
Court on the second point is incorrect. 
Rule 5(d), O. XXXIII, lays down that 
the Court shall reject an application for 
permission to sue as a pauper where his 
allegations do not show a cause of action. 
Reading the plaint as it is, it cannot be 
said that it does not disclose a cause of 
action. It may be that on the merits 
the plaintiff has no claim, but that is a 
matter for investigation by the Court at 
the trial. The petition should not have 
been thrown out inlimine on this point. 
In this connection reference be made to 
the decision of the Calcutta High Oourt 
in Bimalacharu Batabyal v. Trustees for the 
Indian Museum (1). The learned Govern- 
ment Advocate, however, urges that the 
plaintif had exaggerated his claim and that 
if he had sued for the amount to which he 
might have been entitled, if other allega- 
tions in the plaint were correct, he would 
certainly have been in a position to pay 
the court-fee on that amount. After hear- 
ing him I see no force in this contention. 
On the evidence the finding of the learned 
Judge is quite correct that the plaintiff 

` is, in fact, a pauper. D 

I:accept the petition, set aside the order 
of the learned Senior Sub-Judge and grant 
the application of the petitioner to sue 
in forma pauperis, Parties shall bear their 
own costs in this Court. ` 


D. Petition accepted. 
(d) 57 O23); 125 Ind, Cas. 647; AIR 1930 Cal. 
404; Ind. Rul, (1930) Cal. 567. 


PATNA HIGH COURT - 
- Appeal from Appellate Order No. 214 
of 1934 
July 17, 1935 
Moxnammuap Nocr AND SAUNDERS, JJ. 
KUNJA LAL SAHU—OsJeEcToR— 
APPELLANT 
versus 
Firem SAGAR MAL-PURAN MAL 
AND OTHEERS— RESPONDENTS 
Chota Nagpur Tenancy Act (V1 of 1908), s. 47— 
Settlement Report showing raiyats are allowed to 
reside in village by custom even after sale oftheir land 
` in execution— Appellant recorded in Record of Rights 
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not liable to be ejected—Appellant, whether raiyat 
—Jurisdiction — Execution — Jurisdiction to attach 
—T ests. 

The fact that the Settlement Report shows that the 
raiyats whose lands are sold in execution of decrees 
and who are allowed to continue residing in the 
village are by custom entitled to hold their homestead 
lands witbout payment of rent and thatit has been 
recorded in the Record-of-Rights that the appellant 
is not liable to be ejected by the landlord and that 
he is not liable to pay any rent, does not give the ap- 
pellant the status ofa raiyat. : 

The appellant was not recorded as raiyat in the 
Record of Rights. He held no agricultural land in 
the village, infact, no land except the house and a 
piece of land attached to it. There was nothing to 
show that he was a raiyat within the definition of 
the term in the Ohota Nagpur Tenancy Act ; 

Held, that it was not clear whether the appellant 
was evera raiyat of the village. 

The jurisdiction to attach and sell property 
depends upon the fact whether the Court has got 
jurisdiction over the property, and the test will be 
whether the suit in respect of that property can be 
entertained by that Court. 

A. from an order of the Judicial Com- 
missioner of Chota Nagpur, dated Febru- 
ary 2, 1934, confirming an order of the 
Munsif, Ranchi, dated August 1, 1933. 

Mr. L. K. Chaudhuri, for the Appellant. 

Messrs. B. N. Mitter and K.N. Moitra, 
for the Respondents. 


Mohammad Noor, J.—This appeal 
arises out of an execution proceeding and 
is by the judgment-debtor whose objec- 
ticns to execution have been rejected by 
both the Courts below. There were two 
objections to the execution. One was 
that the property to be sold was a raiyati 
holding and was.not liable to be sold 
under s. 47 of the Chota Nagpur Tenancy 
Act. The second wasthat the property 
being situated at Gumla could not be at- 
tached and sold by the Munsif of Ranchi. 
Both these objections have been overrul- 
ed. i 

Regarding the first objection, ` it is 
clear that the appellant was not a raiyat. 
He was not recorded as such in the Record- 
of-Rights. It seems that he held no agri- 
cultural landin the village—in fact on 
land—except the house in question anda 
piece of land attached to it. Thereis 
nothing to show that he wasa rayiat 
within the definition of the term in the 
Chota Nagpur Tenancy Act. We have 
been referred to the Settlement Report of 
Hazaribagh, which shwos that the raiyats 
whose lands are sold in execution of 
decrees and whoare allowed to continue 
residing in the vilageare by custom en- 
titled to hold their homestead lands with- 
out payment of rent, This’ isso, and it 
has been recorded in the Record-of-Rights 
that the appellant is not liable to be 


eae 


1935 


ejected bythe landlord and that he is not 
liable to pay any rent. This does not 
give him the status of a raiyat. It is 
also not clear whether the appellant was 
ever a raiyat of the village. 

The next objection was about the power 
of the Munsif of Ranchi to sell this pro- 
perty. The position has not been very 
clearly stated by the learned Judicial 
Commissioner. Hehas said that the two 
Munsifs, namely, the one at Gumlaand the 
other at Ranchi, have got concurrent juris- 
dictions in Gumla. It is correct only to 
this extent that Gumla is within the 


territorial limit of both the Courts in res- - 


pect of suits of different value. But they 
have not concurrent jurisdiction in the 
sense that a suit of same value in res- 
pect of Gumla properties can be instituted 
in either Court. The position is this, 
There isa Munsif at Gumla, who has 
power to try suits up to the value of 
Rs. 1,000, arising withinthe local limits 
of Gumla Sub-Division. There is a Mun- 
sif at Ranchi (the Court which has passed 
the decree under execution and is exe- 
cuting it) who has power to try suits up 
to the value of Rs, 2,000 arising within the 
District of Ranchi but suits not exceeding 
Rs. 1,000 in value arising outside the 
Sudder Sub-Division cannot be instituted 
before him. Therefore, in respect of suits 
up to Rs. 1,000 the jurisdictions of the two 
Munsifs are different. Such suits, arising 
in one area, cannot be tried by the 
Munsif of another area. Similarly, suits 
of the value of above Rs.1,000 and up to 
Rs, 2,000 arising within Gumla can be 
instituted before the Munsif of Ranchi only, 
and not before the Munsif of Gumla. It 
is true that the execution is -ofa decree 
which was passed in a suit of less than 
Rs. 1,000 in- value, but the jurisdiction to 
attach and sell property depends upon 
the fact whether the Court has got 
jurisdiction over the property, and the test 
will be whether the suit in respect of that 
property can be entertained by that Court. 
There isnodoubt that thejurisdiction of 
the Munsif of Ranchi extends over the 
whole district in respect of suits up to 
Rs. 2,000 in value. Suits up to Rs. 1,000 
in value cannot be instituted before him 
under the provisions of the Code of Civil 
Procedure which provides that asuit must 
be instituted before a Oourtof the lowest 
grade. Therefore, the property situated 
at Gumla is within the jurisdiction of 
the Munsif of Ranchi, though suits of 
maller value, that is of the value up to 
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Rs. 1,000 arising within Gumla cannot ‘be 
instituted before him on account of there 
beinga Munsif at Gumla itself. The pro- 
perty being situated within the local 
limits of the Munsif of Ranchi, he had,. 
in my opinion, full power to attach and 
sell it. 
There does not seem to be any merit in 


the appeal. I would dismiss it with 
costs. ; 

Saunders, J.—I agree. ae 

D. Appeal dismissed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Revision No. 72 of 1935 
. ~ March 27, 1935 
MIDDLETON, J. C. AND MIR AHMAD, 
.. ASLO. 
SADHU SINGH—PETITIONER 
versus o i 
EMPEROR—OpPProsITE PARTY 7 
Criminal Procedure Code (Act V of 1898), ss. 107, 
117, 242—Duty of Magistrate to enquire if information 
which prompted him toissue notice is correct— 
Statement of accused, when amounts to plea of 
guilty—-Mere willingness to execute security bond— 
Whether sufficient to act as plea of guilty under s., 
242. mad , 
lain reading of s. 117, Oriminal Procedure | 
odie leaves no em for doubt that the Magistrate . 
is bound to inquire whether the information, which , 
prompted him to issue notice, was correct. One of 
the ways of obtaining the necessary material is to 
question the accused, It isopen to the accused to: 
say that the information conveyed to the Magistrate 
is correct and that he is prepared to break the- 
peace or to doan act which is likely to lead to 
breach of the peace. It would be tantamount toa’ 
plea of guilty and there would be no objection to: 
the Magistrate proceeding to make the rule absolute _ 
on the basis of it. Qonseguently, it P be saic 
t is the plea o e accuse 
Suan’ tor Woo an order under a 107 ee 
i . 117, Criminal Procedure Oode. Ramchan: 
Halder v. Emperor (1), relied on, Ramchand Haldar 
v. Emperor (1), Emperor v. Sheodan (4) and Joto 
Malik v. Emperor (6), dissented from. [p. 757, col 
1.) 
e consent to execute a bond can uL 
ba ‘ples of guilty only if the plea is explicit, 
detailed and capable of no other interpretation. 
The attention of the accused should be directed to. 
each of the facts mentioned in the notice and he 
should confirm them separately. The mere. fact 
that the accused shows his willingness or prepared- 
ness to executea bond is not, therefore, enough to 
act as a plea of guilty under B, 242, Criminal Pro-, 
cedure Oode. Emperor v. Kishan Narain (3), dis- 
ted from.’ a 
Or. R. from an order of the District 
Magistrate, Peshawar, dated January 28, 


35. , at 
ate: Hukam Chand, for the Petitioner. 


Sheikh Muhammad Shafi, for 
Crown. ` i 


amount: 
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dJudgment.—A quarrel arose bet- 
ween the Akoli Sikhs on one side and 
the Sanatanist Sikhs and Hindus on the 
other about the management of a dharam- 
sala known as that -of Bhai Bibasingh in 
Péshawar City. The litigation, which 
followed, ended in a decree for manage- 
ment passed by the Court of the Judicial 
Commissioner. The Police reported that 
there was a likelihood of the breach of the 
peace between the parties in carrying out 
the orders and that. Surjan Singh onthe 
Akali side and Sadhu Singh on the other 
had been put in the lock-up under s. 151, 
Criminal Procedure Code. The City 
Magistrate issued a notice to Sadhu Singh, 
the petitioner, to show causé why he should 
not be bound over under s. 107, Criminal 
Procedure Code. His statement was taken 
and it consists of oné question and answer 
only to the following effect: “Are you 
prepared to give the security notified"? 
Ans.— “Yes, I am.” This was considered by 
the City Magistrate tobe aplea of guilty 
and he proceeded to make the notice 
absolute.. Sadhu Singh appealed to the 
District’ Magistrate without success and he 
has now come up on revision. Learned 
Counsel for the petitioner has urged that 
Sadhu Singh could not be bound over 
merely on what he had stated in Court 
and that there being no inquiry con- 
templated by s. 117,, Criminal Procedure 
-Code, the order was illegal. The question 
involved has been the subject of decisions 


in the various High Courts in India and’ 


we, propose to consider the 
before we give our decision 
Taised. 

The earliest ruling is that of the Calcutta 
High Court reported as Ramchand Haldar 
v, Emperor (1). The accused had intimated 
to the Court that he wasa poor man and 
Had . very little hope of getting any benefit 
by fighting the case, and he therefore 
agreed to be bound down. Their Lord- 
ships were of the opinion that this was 
not sufficient to ‘show that the petitioner 
was about to break the peace and there- 
fore, his consent did not make him guilty. 
They were of the view that the proceed- 
ings were illegal, bécause no evidence 
was taken.. They held that proceeding 
under s. 107, Criminal Procedure Odde, was 
no trial for an offence, and that the accused 
agreed to be bound over did not mean 
that he was guilty, The next decision to 
be considered is that of. thé Madras High 
Court reported as In re Palaniappa Asari 

(1) 35 O 674; 8 Or, L J 628, 


case law 
on the point 
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(2). This was delivered by a Single Judge 
in Chambers. The question put to the 
accused was “Are you willing to execute 
the bonds required, or do you wish fér 
further inquiry.” They replied that they 
would execute bonds. His Lordship held 
that it was a misleading question not 
calculated to ascertain the truth of the 
information against the accused. ‘They 
were. not asked,” . said His Lordship 
“whether the information was true or 
false, and they did not admit its truth.” 
He thought that this was not sufficient to 
satisfy the Judge of the truth of the informs- 
tion laid before him. He remarked: 

“And though it may be that the question put under 
8, 242 is sufficient inquiry, if it produces an answer 


which shows that the information is true, no such 
answer was obtained in the present case.” 


There is a string of rulings of the 
Allahabad High Court in which this point 
has come up for decision, and the rulings 
have not been without conflict. We do 
not propose to go into all of them because 
the last view is contained in Emperor v. 
Kishan Narain (3) which is a Division 
Bench ruling and refers to all the authorities 
relevant to the inquiry. Their Lordships 
have held that when the accused appears 
before himin pursuance of a notice under 
s. 107, the Magistrate is bound to inquire 
whether the information on which thé 
notice was issued was true. Their Lord- 
ships further held that an inquiry from 
the accused was also one of the methods by 
which the Magistrate could satisfy himself. 
To them the answer of the accused that 
he was ready to execute a bond amounted 
to an admission that the information was 
true, and they, therefore, held that such 
admission can be made the basis of an 
order for security. They referred to s. 117 
(1), Criminal Procedure Code, in support 
of the view that an inquiry was néceasary, 
and depending on cl. 2 of the same section, 
in which itis laid down that aa far’ ds 
practicable the procedure ‘prescribed for 
summons cases shall be observed in 
inquiring into cases under s. 107, they 
held that ss. 242 and 243 applied: The 
plea of guilty mentioned in s. 242 was, 
therefore, possible and at the same time 
supplied the necessary material which 
should satisfy the Magistrate that he 
was acting on correct information. It 
may be noted that in this case the accused 
was asked whether he had any objection 


(2) 34 M139; 6 Ind. Cas. 682; 11 Or. L J 393; 7 
M LT 304; (1910) M W N 228, 7 
(3) 50 A 599; 112 Ind. Oas., 7747 A I R 1928 All, 


270; 30 Or, LJ6; 26 A I, J 312; LR 9A 39 Or; 9 
AI Or. R 291, 
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to execute a bond in accordance with the 
notice. He said: “I have no surety.” and 
he asked that a bond by iteelf should be 
accepted and that the amount of it 
should be reduced. 

The Judges of the Punjab High Court 
took an entirely different view of the 
matter. They did not discuss the appli- 
cability of s. 242, but they dwelt on the 
construction to be placed on the admission 
ofthe accused in such cases. In Emperor 
v. Sheodan (4), it was held by Shahdin. J. 
in Chambers, that the consent of ‘the 
accused © to provide security did not 
necessarily mean that he admitted that he 
was likely to commit a breach of the peace 
or to do any wrongful act likely to occasion 
a breach of the peace as required by s. 107. 
„In 1916 Sir Donald Johnstone had a 
similar case in Chambers. He expressed 
im very strong terms his disapproval of 
accepting the consent of the accused to 
execute a bond asa basis for order under 
e. 118, Criminal Procedure Code. He said: 

“When petitioner said that he was willing to give 
a bond, did he intend to break the peace. Far 
from it, he meant just the reverse. He obviously 
meant that he so little intended anything of the kind 
that he was ready, if asked, to execute a bond and 
provide respectable sureties well knowing that the 
bond would never be- enforced. None but a 
lunatic would say directly or indirectly: to the 
Magistrate: “I admit I “intended to break the 
peace. I cannot, therefore, resist the 
security.” - f 

This case is reported as Prem Singh v. 
Emperor (5), The last case to be noticed 
is that of the Lahore High Court reported 
as Joto Malik v. Emperor (6). It is the 
judgment of Broadway, J., in Ohambers. 
The learned Judge depended on Emperor v. 
Sheodan (4) and Ramchand Haldar v. 
Emperor (1),and held that it was illegal 
to place a person on’ security merely on his 
stating that he had no objection to furnish 
it and that there should be some evidence 
indicating that there was a fear of ‘the 
breach of the peace. : 

In our opinion a plain reading of s. 117 
leaves no room for donbt that the Magistrate 
is bound to inquire whether the informa- 
tion, Neo pompte him to issue notice, 
was correct, e agree with the Judges of 
the Allahabad High Court that one of the 


ways of obtaining the necessary material - 


is to question the accused: in fact we find 


(4)_ 3L Ind, Cas 384: 7 
LJ 184; 24 PR vais ga IR 1915 Lab. 82;-16 Or. 


(5) 27 P R1917 Cr.: 41 Tnd. Oas.671: AIR1917 
Dan 304; 18 Or, L J847; 36 P WR 1917 Or, 
x ) l Ind. Oas. 198; A'I R 1925 Lah, 135; 25 Or. 
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ourselves in agreement with them that 
s, 117 (2) makes s. 242 applicable and it is 
open to the accused to say that the informa- 
tion conveyed to the Magistrate is corfect 
and that he is preparéd to break the peace 
or todo an act which is likely to lead to 
breach of the peace. It would be tanta- 
mount to a plea of guilty and, there would 
be no objection to the Magistrate proceed- 
ing to make the rule absolute on the basis of 
it. Consequently we disagree with the 
view of the Calcutta and Lahore High 
Courts that on no account is the plea of the 


accused’ sufficient to warrant an 
order under s. 107, read with s. 117, 
Criminal Procedure Code. But ‘we 


must lay down that we find’ the reasons 
given by the Judges of the Punjab Chiéf 
Court for not decepting a meré consent to 
execute a bond as a pleaof guilty to be 
very cogent, The plea should’ be explicit, 
detailed and should be capable of’ no othér 
interpretation, but thatthe accused admits 
allthe facts incorporated in the notice.’ The 
attention of the accused should be ‘directed 
to each of the facts mentioned in ‘that 
document and he should confirm ' them 
separately. It follows, therefore, that.wé ‘do 
not accept the view of the Allahabad High 
Court that the mere fact that the accused 
shows his willingness ‘or preparedness | to 
execute a bond is enough toact asa plea of 
guilty under s, 242, Uriminal Procedure 
Code. ee ee 


Now, we will turn to the case in hand. 
The accused merely expressed his will- 
ingness to furnish security.’ This may 
mean anything: it may be’ as remarked 
by Sir Donald Johnstone, that the accused 
was so convinced of his innocence that he 
did not mind producing respectable 
sureties, if called upon by the Court. On 
the other hand, it is possible that the 
accused felt- that he was very much 
wronged and left it tothe Court to decide 
whether the bond was required though he 
did not mind providing the necessary 
security. For aught we know it may also 
‘be that it was in the mind of the ‘accised 
that he did not want to go to jail, and‘in 
case the Court found the information ‘to be 
correct, he would execute the security bond 
and provide a surety to avoid incarceration. 
In thé circumstances we are not prepared to 
agree with the Courts below that the state- 
ment of the accused amounts to an admis- 
sion that heis likely to break the peace. 
We must, therefore, accept this petition 
and quashing the conviction, cancel the 
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‚bond executed by the accused petitioner and 


his sureties. 


N. Petition accepted. 


———_—. 


PATNA HIGH COURT 
Miscellaneous Application No. 4 of 
35 


July 16, 1935 

: Rowan, J. 

KUNJA SAHU—PETITIONER 
ue ae versus 
a EMPEROR—Oppostrs Party 
`~ Criminal: Procedure Code (Act V of 1898), s. 526— 
‘Transfer of case—Reasonable apprehension of par- 
tiality—Transfer should be granted. 

It is necessary to avoid not only any partiality 
‘on the part of a Magistrate, but any circumstances 
that might lead toa Teasonable apprehension of 
‘partiality in the mind of an accused person ; that 
‘Is to say, it is desirable not only that justice should 
be done but that it should be manifest to all the 
‘world that justice is being done. 
+- Application for transfer of a case from 
„the Court of the trying Magistrate tosome 
other competent Court. 

_ Mr.G. P. Das, forthe Petitioner. 

| The Government Advocate, for the 
„Crown. 3 

. Judgment.—This is an application 
‘under 8. 526 of the Code of Criminal Pro- 
cedure by one Kunja Sahu, accused person 


“Criminal 


‘under trial in the Court of Mr. Lokenath . 


Patnaik, a Deputy “Magistrate at the head- 
quarters station at Cuttack. There had 
been some dispute between the petitioner 
and- the jailor and a warder of the Cuttack 
-Jail which resulted in allegations of tres- 
pass and assault by the jailor against 
the accused, while there was also a 
counter-case instituted by this petitioner 
-by a complaint alleging assault on his 
son. f 
. The petitioner moved the District Magis- 
. trate to transfer the case against him 
. from the., Court of Mr. Lokenath Patnaik 
to another Oourt on the ground that there 
. Was some personal friendship between the 
. Magistrate and the assistant jailor. The 
' Magistrate being asked by the District 
`~ Magistrate for bis remarks on this petition, 
‘said that he had no objection to. the 
| “transfer; that there was acquaintance 
’ between himself and the jailor, but it 
‘did not amount to friendship, and that 
` the incident referred to in Kunja's 
„Petition about the borrowing of the Magis- 
-trate's carriage bad another explanation 
than ‘that put on it -by the petitioner. 
. -It has been often Jaid down by this and 
other High Oourts that it is necessary to 
~ avoid not‘ only any partiality on the part 
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of a Magistrate, but any circumstances that 
might lead to a reasonable apprehension 
of partiality in the mind of an accused 
person ; that is to say, it is desirable not 
only that justice should be done but that 
it should be manifest to all the world that 
justice is being done. Therefore in the 
cireumstances of the present case I am 
rather surprised that the District Magis- 
trate did not accede to the prayer of the 
petitioner to transfer the case to the file 
of some other Magistrate. It may be 
that he was to some extent influenced by 
an idea which has sometimes prevailed in 
Muffassi] Courts that when on an appli- 
cation for transfer of a case the trying 
Magistrate has been asked for a report 
or explanation or his remarks, if the 
case is transferred, it means something 
of a slur on the Magistrate concerned. 
Iam assured that no slur on Mr. Lokenath 
Patnaik was at any stage intended, and 
I think it is desirable that the case 
should go before another ¥agistrate. The 


District Magistrate will please arrange 
accordingly. 
D. ; Order accordinyly. 


————— 


MADRAS HIGH COURT 
Appeal Against Order No. 449 of 1930 
October 29, 1934 
CURGENVEN AND CORNISH, JJ. 
` MUCHI DOLA BEHARA AND OTHERS— 
APPELLANTS 
versus 

JUJISTI JAMI AND OTHERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 6—Application for final decree~— Notice served on 
some judgment-debtors but not on others—Dismissal of 
application for default — Legality—Fresh application, 
whether can be treated as continuation of first 
application, 

The appellants obtained a preliminary decree ina 
mortgage suit on March 16, 1925" An application for 
final decree was made on January 10, 1927. Notice 
was served on defendants Nos. | to 27 but was not 
served on defendants Nos. 28to 30and, as the 
appellants failed totake further steps for serving 
notice, the application was dismissed. A second 
application was made on July 6, 1928, more than 
three years after the date fixed for redemption. It 
was contended that the Court had no power to 
direct notice to be issued on the first application, 
that the dismissal of that application for failure to 
take steps for serving notice was improper, and 
therefore the second application must be treated as 
one in continuation of the former application and 
was not time-barred: 

Held, (7) that though there was no express provision 
(before the amendment which came into force in 
1931), for serving notice on the judgment-debtors 
before passing a final decree, the Court had power to 
direct such notice to be served and to dismiss an 
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application for failure to take steps for service of 
notice; 

(ti) that, as notice had been served on some 
defendants, the Court would have been better 
advised in restricting the dismissal of the application 
to the case of those defendants in respect of whom 
the necessary steps for serving notice had not been 
taken, and in passing a final decree against the 
remainder; 

(iii) that in the circumstances of the case as 
regards the defendants on whom notice had been 
served, the order of dismissal was, therefore, not a 

- proper order and the second application could be 
. regarded as a continuation of the first so far as 
these defendants were concerned. Bibi Tasliman v. 
Harihar Mahto (1),- Kanakasundaram Pillai v. 
Somasundaram Pillai (2), Maruthiswamier v. Subra- 
mania Aiyar (8), Rasan Chettiar v. Rangaya 
Chettiar (4), Chandra Shekar v. Amir Begam (5), 
Puran Lal v. Kamal Singh '6) and Girdhar Gopal v. 
Nawab Ali (7), referred to. 

A. against the order of the Court of the 
Subordinate Judge of Berhampore, dated 
December 10, 1929, and made in 0. M. P. 
No. 304 of 1928 in O. S. No, 53 of 1922, 

Judgment.--The appellants are the 
decree-holders in a mortgage suit. They 


obtained a preliminary decree for Rs. 15,000 ° 


odd on March 16, 1925. Time for redemp- 
tion was allowed upto June 16. The debt 
“was not redeemed and a first application 
for passing a tinal decree was made on 
February 10, 1927. The decree-holders 
failed to take certain steps in connection 
with the issue of notice and the application 
was dismissed on October 3, 1927. A 
second application, the one out of which 
this appeal arises, was filed on July 6, 
1928. This was more than three years after 
the date of redemption. Taking into 
account the effect of the Court’s vacation the 
latest date on which it could have been 
filed was July 2. It was accordingly four 
days late. On an application being filed 
under s. 5 of the Limitation Act to excuse 
the delay, the lower Court has found that 
the delay of one of those four days has not 
been satisfactorily accounted for. -It also 
appeared doubtful whether s. 5 would apply 
to such a case. The application was, 
therefore, dismissed as time-barred. 

In this appeal from that order the appel- 
lants’ learned Advocate instead of pursuing 
the line of argument used in the Court below 
proposes to surmount the difficulty by the 
application of ‘a different principle. He 
contends that the first application was 
wrongly dismissed and it should, there- 
fore, be regarded as still subsisting at the 
time when the second application was 
made, so that that latter application may 
be regarded as merely a continuation of it. 
The first application was dismissed after 
the great majority of the defendants had 
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been served and after the Court had called 


- upon the decree-holders to propose a fresh 


guardian for defendants Nos. 28 and 29, the 
existing guardian being said to be dead, 
and to state if it was true that the 30th de- 
fendant was dead, and if so, what was the 
date of his death. This order requiring 
these steps to be taken was passed on 


-September 20, 1927. When the case was 


next taken up on October 1, it was noted 
that the petitioner’s Vakil was absent and 
it was adjourned until the 3rd. On the 
3rd again the Vakil was absent as was also 
the decree-holders and the application was 
dismissed in toto. 

Now, it is contended before us that all 
this procedure of serving the defendants 
and of requiring the decree-holders to take 
certain steps to that end was unnecessary 
because the Court does not contemplate the 
issue of notice before a final decree is 
passed in a mortgage suit. Order XXXIV, 
r. 5 (3), Civil Procedure Code, as it stands 
at present, provides that where payment of 
the amount due under the preliminary 
decree has not been made within the time 
specified, the Court shall on application 
and after notice to all the parties 
pass a final decree. But the smend- 
ment notice to all parties was brought 
‘into force so far as this Presidency is 
concerned only on August 20, 193], and 
before that time so faras the terms of this 
rule are concerned all that was expressly 
required was that payment should not have 
been made into Court within the time given 
and that an application should have been 
made to pass 2 final decree. From this it 
has been argued that the Court was wrong 
in requiring the decree-holders to take out 
notice before passing such a decree. If we 
are to regard the terms of the Code, there 
would appear to be grounds for this view, 
but we find that there are several decisions 
which have a contrary effect. An early 
decision in Bibi Tasliman v. Harihar Mahto 
(1) -was passed under the terms of 8. 89, 
of the Transfer of Property Act, which was 
then in force and under that section the 
judgment-debtor could make his payment 
either into Court or to the plaintiff. It may 
be that that decision was affected by that 
circumstance; and it is unnecessary to 
yely upon it. There are several cases of 
this Court which deal with the question 
whether an ex parte fina] decree in a mort- 
gage suit can be set aside—decisions which 
of course imply that the Court would have 
taken the right course in issuing notice 

(1) 32 O 253; 9 OW N 81. 
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before passing such a decree. The earliest 
of these is Kankasundaram Pillai v. Soma- 
sundaram -Pillai (2), and this has been 
followed by Kumarasawmi Sastri and 
~Wallace, JJ. in Maruthiswamier v. Su- 
bramania Aiyar 118 Ind. Cas. 831 (3), where 
they express the view that if a plaintiff 
having obtained a preliminary decree wants 
a final decree'to be passed, he should give 
notice to all parties. The learned Judges 
do not, however, say under what provision 
of law they think that such a notice is 
necessary, These cases were again con- 
sidered by Wallace and Pakenham Walsh, 
JJ. in Rasan Chettiar v. Rangaya Chettiar 
(4). In this case it is recognised that there 
ig no express provision making notice in 
such a case compulsory so that it could not 
be said tbat a failure to issue notice -would 
‘be “an illegality which ipso facto renders 
‘the decree void. Atthe same time it was 
-open to the Court and, as Wallace, J. says, 
“in practice it is advisable”, to ‘issue such 


notice. And it was further held that if any: 


party was aggrieved iby ‘the omission to 
issue such a notice he could get the decree 
set aside wpon that ground. ‘In this state 
of the law we find it guite impossible to 
hold thet the Court below in directing 
notice to issue before passing afinal decree 
-was doing something which it was incom- 
petent to do or unjustified in doing. If 
‘it was justified in directing notice to issue, 
it follows we think that it was ircumbent 
upon ‘the decree-holders to do what was 
necessary on their -part in order to give 
efiect to.it, It is impossible to accept the 
position that it was open to them to commit 
default in so seconding the efforts of the 
‘Court on the gro. nd that it was open to the 
‘Court not to issue notice. If then it was 
incumbent upon the decree holders to take 
the steps required of them. We think that 
it is impossible to find that the Gout was 
wrong in dismissing the application, to the 
extent to which failure to take steps would 
justify such dismissal. That being eo, we 
‘eapnot unreservedly apply the principle 
which the appellants’ learned Advocate 
invites us to apply, viz, that the order 
passed being erroneous and without juris- 
diction, on the principle of such cases as 
Chandra Shekar v. Amir Begam (5), Puran 


(2935 M LJ 375; 48 Ind. Oas. 71, 
-~ (8)'118 Ind. Cas, 831; 29 L W 393; A IR 1929 Mad 
03> Ind. Rul. 1129) Mad. £63. 
(4) A I R 1930 Mad 105; 120 Jnd. Cas, 72; 30 L W 
(SEL; Jnd..Rul (192t) Mad 1032; (1929) M W N 807. 
__ (5) 49 A 592; 101 Ind. Cas. t76; 25 AL J 437; A I 
R 1927 All 439, 
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v. Nawab Ali (7), the earlier application 
may be regarded as subsisting and the 
present application may be regarded as @ 
continuation of it. . 
That is with regard to the general posi- . 
tion. It remains to be noticed, however,’ `. 
that of the large number of defendants ` 
steps remained to be taken only in the case 
of three, defendants Nos. 28 to °0. So far 
as the remaining defendants were Concern- 
ed, excluding those who had been ezone- 
rated, they had all been served and matters 
were ripe for passing a final decree. On 


-the analogy of 'O. IX, r. 5, Civil Procedure 


Code, we think that the.Court would’ have 
been fully justified and indeed better 
adviced in restricting the dismissal of the 
application to the case of those defendants 
in respect of whom the necessary steps had 
not been taken, and in passing & final 
decree against the remainder. These 
otbers could have had no possible grievance 
to such a course as they had all been duly 
served, In the special circumstances of 
this case accordingly we think that as 
regards these defendants the order .of dis- 
missal was not the proper order to pass and 
that thecurrent application may be regard- 
ed as part and parcel of the previous one 
so far as these defendants are concerned. 
That being £o, no question of limitation 
arises. 

We allow the appeal to the extent indi- 
cated, set aside the order of the Court 
below and direct it to pass a final decree 
for the sale of the mortgage property. The 
appellants will pay the respondents’ costs 
in the Court below. We make no order as 
regards the costs of appeal. ` 
Ae Appeal allowed. 
{6) B Luck 496; 150 Ind. Cas. 514; 10 O W, N 293; 


A 1 R 1933 Oudh 229; 7 R O 10. 
(7) A IR1934 Oudh 209; 151 Ind. Cas. 145; 11 O 


W N 495; 7RO 91, 
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PATNA HIGH COURT 
Criminal Revision Petition No. 298 of 1935 
July 15, 1985 
ROWLAND, J. 
HANSRAJ PRASAD SINGH AND OTHERS— 
PETITIONERS 
versus 
- Maulavi ABDUL JABBAR AND ANOTHER 
— Opposite Panty 
Criminal Procedure Code (Act V of 1898), ss, 144, 
107— Prohibiting party from holding hat on particu- 
lar days—Legality— Which party causing disturb- 
ance, difficult to know-—Proper procedure— Order 
under s. 144 spent itself by lapse of time—Inter- 
ference by High Court— Practice. 


r 
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A Magistrate's power extends to the passing of 
an order restraining individuals from doing acts 
perfectly lawful in themselves. Oonsequertly, a 
Magistrate can legally issue an order prohibiting 
a Jand-holder from holding a hat on a particular 
spot in his ownestate on particular days on the 
ground that such „an order is likely to prevent a riot 
or affray. Bykunt Ram Shaha Roy v. Meajan 
(3), followed, Muthialu Chetti v. Bapun Saib (4) and 
Sundram Chetti v. Queen-Empress (5), relied on. 

Where the difficulty is to say which of the par- 
ties to the dispute is the party who is creating a 
disturbance, the proper procedure is under s. 107, 
Criminal Procedure Code and not under s. 144, 
Criminal Procedure Code, The real disadvantage 
of passing an order under s. 144 without going into 
the merite of the dispute is that on the expiry of 
the period which is the limit of the duration of 
such an order the whole dispute is left to break 
out again. The party who on the previous occasion 
was successful in getting a s. 144 order in his 
favour will probably try to use the order to pre- 
judice the mind of the Court against his opponent 
in the subsequent proceedings; but such an order is no 
evidence of right or of possession antecedent to the 
date of theorder, Therefore, to pass an order under 
s. 144 and to leave it asif that order disposed of 
the dispute finally is merely postponing trouble and 
inviting its recurrence in an aggravated and more 
complicated form at a later date. Satish Chandra 
Roy v Emperor (6) and Blong v. Emperor (7), re- 
lied on. 

Where the order under s. 144, Criminal Proce- 
dure Code, has spent its force by lapse of time, it 
is not the usual practice of the High Court to 
interfere with an order which it was within the 
powers ofthe Magistrate to pass, unless for very 
special reasons. i . 

Or. R. P. from an order of the District 
Magistrate of Muzaffarpur, dated May 18, 
1935, dismissing an application against the 
order of the Sub-Divisional Magistrate of 


Sitamarhi, dated April 13, 1935. 


Mr. B. P. Jamuar, for the ‘Petitioners. 

Messrs. Hasan Jan and Syed Hasan, for 
the Opposite Party, 

Judgment.—In this case there are five 
petitioners against whom the Sub-Divi- 
sional Officer of Sitamarhi has passed an 
order under s. 144 of the Criminal Pro- 
cedure Code restraining them from hold- 
ing a hat on Tuesdays and Saturdays for 
a period of two months beginning on 
February 14, 1935. The petitioners moved 
the District Magistrate of- Muzaffarpur to 
reverse the above order, but by the timə- 
that the Magistrate heard the application 
the order had by lapse of time spent 
its force, and the Magistrate declined to 
interfere after examining the facts and 
coming tothe conclusion that the order 
originally passed was a .proper order. 

The facts are that one Abdul Jabbar, 
the opposite party in these proceedings, 
is the proprietor of village Gauri in which 
a bazar called Gauri Hat has been -held 
for some time on Tuesdays-and Saturdays. 
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‘Recently the petitioner No. 1 Hansraj has 
started asimilar hat to be held in village 
Bahurar, about two or three miles from 
Gauri. It was alleged by the opposi‘e 
party that the petitioner No. 1 had done 
this out of spite in order to damage the 
opposite party’s hat at Gauri. It was fur- 
ther alleged that -the other petitioners, 
servants or otherwise connected with pe- 


.titioner No. 1, have been dissuading shop- 


keepers and others from attending the op- 
posite party’s hat at Gauri by means of 
threats, abuses and religious curses. 

_ The first proceedings that were taken 
in the matter consisted of a preliminary 
notice issued in December 1934, to peti- 
tioner No. 1 only. On that notice peti- 
tioner No.1 appeared and on J anuary 4, 
1935, gave an undertaking that he would 
not enter the hat of the opposite party, nor 
do any wrongful act. On this undertak- 
ing the Rulé was discharged. 

Apparently the petitioner No. 1 -continu- 
ed to hold his hat at Bahurar. On Janu- 
ary 30, 1935, the Sub-Inspector of Gauri 
reported for action against all the peti- 
tioners on allegations of which 1 have 
given a summary above. A conditional 
order was passed by the Magistrate on 
February 14, 1935, which the Magistrate 
after hearing the cause shown by the peti- 
tioners made absolute on April 13, 1935. 

_The order has already spent its force 
and the Rule appears to have been issued 
asin the case of Saligram Singhv. Baijnath 
Singh (1) with a view to examining the 
legality or otherwise of the order. In the 
case just cited, the order passed although 
spent by lapse of time before the hearing 
of the Rule was set aside, Khaja Muham- 
mad Noor, J., observing that the mere 
existence of rivalry between two competi- 
r ground for 
using s 144 to restrain a newcomer: 


“Unless he is doing or is likely to do any wrong- 
ful act and likely tolead toa breach of the peace; 


df one or both rivals are committing wrongful acts, 


the best course will be to bind down the wrong- 
doer under s. 107 of the Criminal Procedure Code." 

The order of the Court below was set 
aside on the ground that no wrongful act 
of the petitioner had been alleged or found. 
In the course of the judgment some deci- 
sions of the Calcutta. High Court were 
referred to on which Mr. Jamuar has 
rested a contention that it is beyond the 
jurisdiction of the Magistrate to issue an 
injunction not to do a lawful act upona 


(i) 14P LT 740; 150 Ind Cas. 118; A 


IR 
Or. Oas. 198: te 


Ph M 6 R P 712; 35 Or. L 
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man’s own property. Nowthe Patna de- 
cision in Saligram Singh v. Baijnath Singh 
(1) is not in itself an authority for any 
such proposition. Indeed it was said in 
the judgment of that case : 

“No doubt the learned Magistrate had full juris- 
diction and power to pass the order complained 
of; but in myopinion, the order which is more 
or less of a permanent nature was unjustified under 
the circumstances of the case.” i 

But in the course of the jud gment refer- 
ence is made to an earlier decision of 
the Calcutta High Court which contains 
an observation which, if it is a correct 
statement of the law, materially supports 
the contention of Mr. Jamuar. That is 
“the decision in Rakhal Das Sinha v. Empe- 
“ror (2). In that case which was heard 

by a Bench of two Judges it was said: 

“Directing a man not to use his property ina 
‘ lawful manner (for the establishment of a hat is 
a perfectly lawful act) cannot, in our opinion, come 
within the purview of this section.” - - 

And again it is said : : 
“An injunction cannot be issued not to do a 

` lawful act upon a man’s own property. . 

! Unfortunately the Judges who decided 

this case did not apparently have placed 

before them the Full Bench decision of 
the same Court in Bykunt Ram Shaha Roy 

v. Meajan (3). Previous to this Full Bench 

decision which was given in 1872 there 

were conflicting decisions of the Calcutta 

High Court as to whether a Magistrate 

could legally issue an order prohibiting 

a land-holder from holding 

on a particular spot in his own estate 

on particular days on the ground that such 
an order is likely to prevent a riot or 
affray. The decision of the Full Bench 

which was pronounced by Couch, OC. J. 

was that a Magistrate had power to pass 

such an order. It was observed: 

“It has been argued that the powers vested in 
the Magistrate by s. 62 (of Act XXV of 1861) 
must be confined to those acts and modes of en- 
joyment of property only which are in themselves 
unlawful, and that as there is nothing inherently 

' illegal in a man holding a hat on his own land on any 
particular day he chooses, the order passed by the 
" Magistrate in this case must be set aside as void 

for want of power”. f 

The argument was rejected by the Full 
Bench on the ground that 

“Not only is this restricted construction not sup- 
ported by the actual words of the section, but its 
adoption might in many cases lead to the most 
dangerous consequences”. : 
The judgment goes on to refer to cir- 
cumstances which might exist such as 
existence of hostility between owners of 
rival hats or preparations made by them 


(2) 19, O WN 248; 15 Ind. Oas., 655; 13, Or, L J 
“Sil 
: (3) 18 W R 47 Or, 


-r 
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for the commission of breach of the peace 
which might render it absolutely necessary 
to exercise the discretion vested in the 
Magistrate for the preservation ofthe public - 
tranquility. Therefore the objection to the 
Magistrate’s order on the ground of want 
of jurisdiction must fail, for,J am bound 
to follow the decision of the Full Bench 
which so far as I know has never been 
reversed by any Bench of equal authority. 
That a Magistrate’s power extends to 
the passing of an-order restraining in- 
dividuals from doing acts perfectly lawful ` 
in themselves has also been clearly held 
by the Madras “High Court in Muthialu 
Chetti v. Bapun Saib (4), a decision approved 
by a Full Bench of the same Oourt in 
Sundram Chetti v. Queen-Empress (5). 
Coming to the propriety of the order, the 
Magistrate who passed it had before him 
the report of a Police Officer to the effect 
that the petitioners were using intimidation 
and other methods to prevent shop-keepers 
and others attending the hat of the 
opposite party. There was on the 
other hand a report of a junior Magis- 
trate to the effect that in his opinion 
such incidents were either not true or 
greatly exaggerated. It is perhaps a pity 


‘that neitherthe Sub-Divisional Officer of 


Sitamarhi nor the District Magistrate of 


. Muzaffarpur took any steps to cause evi- 


dence to be recorded with a view to proving 
which view of the facts corresponded with 
the truth. Such evidence could appro- 
priately have been taken in proceedings 
under s. 107 of the Oriminal Procedure 
Code which could have been drawn against 
both parties to the dispute, bonds for 
keeping the peace being eventually required 
from the party found on evidence to be 
in the wrong, or, if necessary, from both » 
parties to the dispute. The desirability of 
proceedings under s.107 rather than under 
8.-144 of the Criminal Procedure Code was 
pointed out in Satish Chandra Roy v. 
Emperor (6). The real disadvantage of 
passing an order under s. 144 without 
going into ‘the merits of the dispute is that 
on the expiry of two months which is the 
limit of the duration of such an order the 
whole dispute is left to break out again. 
The party who on the previous occasion 
was successful in getting a s. 144 order 
in his favour will probably try’ to use the 
order to prejudice the mind of the Court 
against his opponent in the subsequent 

(4) 2 M 140, 

(5) 6 M 203. 

(6) LOW N 79. 
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proceedings; but it has been repeatedly 
emphasised that such an order is no evidence 
of right or of possession antecedent to the 
date of the order. Therefore to pass an 
order under s. 144 and to leave it as if that 
order disposed of the dispute finally is 
merely postponing trouble and inviting its 
recurrence in an aggravated and more com- 
plicated form at a later date. 

In Blong v. Emperor (7) Kulwant Sahay, J., 
observed : 

“The object of s. 144 is to enable a Magistrate in 
cases of emergency to make an immediate order 
for the purpose of preventing an imminent breach 
of the peace; but it is not intended to relieve him 
of the duty of making a proper enquiry into the 


circumstances which make it likely that such breach 
of the peace will occur”. . , 

I would draw the attention of the Dis- 
trict Magistrate and the Sub-Divisional 
Officer to these observations. Kulwant 
Sahay, J. in the judgment said further: 

“Tf itis found that a man is doing that which he 
is legally entitled to do and that his neighbour 
chooses to take offence thereat and to create a dis- 
turbance in consequence, it is clear that the duty 
of the Magistrate is, not to continue to deprive 
the first of the exercise of his legal right but to 


restrain the second from illegally interfering with - 


that exercise of legal rights”. 

The difficulty in the present case is to 
say which of the parties to this dispute 
is the party who is creating a disturbance 
in consequence of his opponent doing that 
which he is legally entitled to do. The 
question whether it is Abdul Jabbar who 
is making trouble because of Hansraj do- 
ing that which he is legally entitled to do, 
or Hansraj who is creating a disturbance 
by interfering with Jabbar in the holding 
of a hat at Gauri which he is legally 
entitled to do, was a matter fit to be 
decided on evidence and fit to be followed 
up by an order under s. 107 restraining 
the party in fault, which order would have 
been of some permanent value and would 
not have left the dispute likely to recur 
in an aggravated form after a few weeks. 
The order having spent its force by lapse 
of time, it is not the usual practice of 
this Court to interfere with an order which 
it, was within the powers of the Magistrate 
te pass, unless for very special reasons; 
and in the case before me, there would 
have been no fault to find with the order 
if at the same time proceedings under 
s. 107 had been drawn with a view to 
dealing with the matter properly and finally 
on sworn evidence. 

Tn the result the Rule is discharged. 

Pr. Rule discharged. 

(7) 82 Ind. Cas. 42; (1924) Pat. 262; A T R 1924 


Pat.- 767; 25 Or, L J 1178; 6 P L T 130; 3Pat. LR 
41 Or. - 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Reference No. 45 of 1935 
February 25, 1935 

Mie Aumap, ÀA. J.C.. 
SHAMSUNDAR AND anotapR— 
ComPLAINANTS —PETITIONERS 

TSJA SING aie 
TH N\GH— ACCUSED — 

Criminal Procedure Code (Act yams Parry 
561-A—Order for restitution of property — Party 
disposing of property—Order, if becomes ultra giros. 


Court's power to order payment of equi 
k ai f equivalent 


Where restitution of propert, 
that the property has been 
render the Court's order ultra vires, E i 
property has been converted into other aoan the 
Court still retains the jurisdiction of passing orders 
about the property into which it has been convert- 
ed. In such circumstances the Court can ord 
payment of equivalent value. Shwe Wa y C. T 
Mehta (2), relied on, Nagendra Nath v, Empero (1) 
referred to. a ek (1), 


Or. Ref. from the order of the 


Magi 
First Class, Peshawar, dated Noveniber 
1934. : 


Mr. Beli Ram, R. B., for the Petitio 
' Mr. Thakurdas, for the Opposite Bary. 

Order.—A necklace and two golden rods 
were recovered by the Police from the safe 
belonging to Peshora Mal, father of Sham- 
sundar. Teja Singh claimed that the neck- 
lace belonged to him and that the golden 
rods were also converted from jewellery 
stolen from his house. The trial Court held 
that the property belonged to Teja Singh 
convicted Shamsundar under s,4]] Indian 
Penal Code, sentenced him to two years’ 
rigorous imprisonment, and ordered that 


y is ordered, the fact 
disposed of ‘does not 


‘the goiden rods and necklace should be 


handed over to the complainant. On 
appeal the learned Sessions Judge took the 
view that it was not proved that the prop- 
erty belonged to Teja Singh. He, therefore 
acquitted Shamsundar. An application 
was made by Shamsundar to the Sessions 
Judge for an order that the necklace and 
the golden rode should be returned to him 
It was supported by his brother Brijlal, 
who said that the necklace was that of his 
wife. The Sessions Judge rejected the 
application. Shamsundar and Brijlal 
came up on revision to this Court. I held 
that the three brothers and the father form- 
ed a joint Hindu family and that 
the necklace and golden rods were 
taken out from the family safe by the 
Police. In the circumstances I was of 
opinion that the property should be restor- 
ed to the. family in view of the finding of 
the learned Sessions Judge that it was not 
identifie. to be that of Teja Singh complain- 


a 


764 


ant. J directed that the necklace and the 
rods should be returned to Shamsundar and 
Brijlal, the principal members of the 
family; the father had died in the mean- 
time and the other brother was a minor, 
Teja Singh was directed to carry out my 
orders. He said-that he had sold the gold 
and the necklace and that therefore, he was 
unable to obey. The District Magistrate 
was of opinion that nothing could be done 
in the circumstance, but the Sessions 
Judge has referred the case to this Court 
for orders under s. 561 (Aj, Criminal Pro- 
cedure Code, which confers on the High 
Court the jurisdiction to make such orders 
as it thinks fit for enforcing the directions 
igsued by it and to avoid the abuse of the 
process of this Court. ; 

- I have sent for the parties and have heard 
them to-day. Counsel for Teja Singh 


‘states that in view of his client’s disposi- 


tion of the property, this Court’s order has 
become ultra vires. I am of opinion that 
this contention is not tenable. The word- 
ing of s. 517, Oriminal Procedure Code, is 
clear. The property may be coverted into 


- other property and yet the Court still retains . 


the jurisdiction of passing orders about the 


_ property into which it has been converted, 


Counsel for Shamsundar has quoted two 
authorities als) which bear on the point. 
One of them is reported as Nagendra Nath 
v. Emperor (1). Some logs of wood were 
supposed to be the subject of the commis- 
sion of an offence under s. 403, Indian 
Penal Code. They had been given .to a 
particular party who disposed them of 
from time to time. The conviction was 
upset and an order was made for the 
restoration of the logs. The logs were un- 
fortunately no longer in existence and -their 
price could not be appraised. In the cir- 
cumstances the High Court of Calcutta 
held that they could not pass any order, 
but they laid down the principle that they 
had the power to order the payment of 
equivalent value in case the original prop- 
erty had passed hands. In that particular 
case the price could not be assessed and 
they thought it would be needless to make 
an attempt at it. They, therefore, left it to 
the parties to thrash it out in a Civil Court. 
On the other hand, the other authority 
which is reported as Shwe Wa v. C. I. 
Mehta (2), and is a decision of the Rangoon 
High Court, directly covers the point before 


(1) 149 Ind Oas. 36; A IR 1934 Oal. 454; (1934) 


.Or. Oas. 620; 35 Or. L J 886; 6 R O 499. 


(2) 105 Ind. Oas. 452; A I R 1927 kang. 322; 28 Or. 
L J 982; 5 R553. 
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me, In that case some diamonds were in 
question. The diamondshad been given by 
the person who had received them from 
the Court to a third party, who could not 
be called upon by the Gourt to give them 
back. The Court ordered’ that the party 
who received the diamonds from the Court, 
should, on restitution under s. 517, Criminal 
Procedure Code, return them, and in ‘case 
he could not do so, he should pay the equi- 
valent value of the diamonds. `“ 

In the case before me the Police had 
made an inventory at the time when they 
took out jewellery from the safe. It was 
said to consist of one necklace weighing 19 
tolas 2 ratis, a rod of gold weighing 9 tolas 
34 mashas 4 ratis and a piece of gold 
weighing 15 mashas 7 ratis; the total is 
said to be 29 tolas 7 mashas 5 ratis. The 
value of the gold can be assessed accord- 
ing to the rate prevailing at the time, 
altbough Teja Singh in his own statement 
has given it as Rs. 1,70u. In the circum- 
stances I order under g. 517, read with 
s. 561 (A), Criminal Procedure Code, tha 
Teja Singh should return to Shamsundar 
and Brijlal the golden articles which he 
had received from the Magistrate, or “if He 
has disposed them of, the trial “Magistrate, 
shall make him’ pay to Shamsundar and 
Brijlal the equivalent value of the gold to 
be ascertained by the trial’ Magistrate 
himself, provided they furnish security to 
return it if a Civil Court’ holds someone 
else to be entitled to it. The money” can 
be recovered as a fine under s. 547, Cri- 
minal Procedure Code. The case is, theré- 
fore, returned to the trial Court to carry 
out these orders. E z i 

N. k Order accordingly. 


PATNA HIGH COURT 
Civil Revision Petition No. 103 of 1935 
July 18, 1935 i 
Row.anp, J. 
G. MoKENZIE & Oo. (1919) Lrp.— 
PETITIONER 
versus 
Musses. TATANLAL SURAJ MALL— 
` Opposite Party 
Pleadings—Amendment of—When to be allowed — 
Civil Procedure Code (Act V of 1908), 0O. Vi, 
r. 17. i 
A party who has defence to put forward will not 
be ofdinarily debarred or forbid len by the Court 
from putting it forward on the ground “that this 
defence is improbable and prima facie unconvinc- 
ing. If it were otherwise, many written statements 
might have to be rejected. The delay by itself is 
not an adequate reason for refusing permission to 
amend a pleading. The significance of délay lies 
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not in the quantity of time that has elapsed but in 
what has transpired during that time. The main 
point in considering whether leave should be grant- 
ed to any party toamend his pleading is whether 
in the words of O. VI, r. 17, Civil Procedure Code, 
the amendment is “necessary for the purpdse of 
determining the real questions in controversy bet- 
ween the parties.” The determination of the real 
questions in controversy is the prime object of the 
frame and settlement of the pleadings; and, leave 
to amend should not be granted if the amendment 
would convert the case set up into another of a 
different and inconsistent character. 

Held, on facts that the change in pleadings 
roposed by the defendant was one that could not 
be allowed without altering the nature of the 
case. 


C. R. P. from an order of the Special 
Subordinate Judge, Ranchi, dated Decem- 
ber 6, 1934. 

. Mr. B.C. De, for the Petitioner. 
. Messrs. ` A. B. Mukharji and K. K. 
Banari, for the Opposite Party. 


-Judgment.— This is an application 
by the defendant in an accouni suit to 
revise the order of the Subordinate Judge 
of Ranchi refusing him permission to 
amend his written statement. The suit 
was instituted on December 20, 1928, and 
the original written statement was pre- 
sented on March 2, 1929. The plaintiffs 
were a firm carrying on business as general 
traders and merchants in Ranchi and the 
defendants were a firm having their head- 
quarters in Calcutta and dealing in 
motor cars and accessories. On March 27, 
1926, the defendant firm having the agency 
for the sale ot certain motor cars appoint- 
ed the plaintiff firm as their sub-agents 
for a period of one year for the purpose 
of selling certain makes of cars and 
accessories. On March 28, 1927, the de- 
fendant firm again appointed the plaintiff 
firm as their sub-agents as before for a 
period .of one year. According to the 
terms of the contract the plaintiff firm 
would be entitled in certain circumstances 
to various credits and commissions, 

The substantial defence taken was that 
for a part of the period in suit the accounts 
had already been adjusted; that the 
second ‘contract commencing in March 1927 
did not run for the full period of a year 
but it terminated earlier; and that on 
the whole series of transactions a sum of 
not more than approximately -Rs, 217 
was due from the defendant firm to the 
plaintiff firm. 

The parties went to trial before the 
Subordinate Judge who on March 29, 
1930, passed a preliminary decree for the 
taking of accounts between the parties on 
the basis of the contracts, holding that 


MOKENZIE & 00., LD. V. TATANLAL SURAJMALL (PATNA) 


765 

the second year’s contract had in fact 
terminated on February 16, 1928. There 
were other findings on points of detail to 
which I need not refer. Against the 
preliminary decree the defendant firm 
appealed tothe Judicial Commissioner of 
Chota . Nagpur who subject to certain 
observations and modifications of detail sub- 
stantially affirmed the preliminary decree 
passed by the Subordinate Judge. Inthe 


meantime on inspection of the books of 
the defendant firm, the plaintiff having 
ascertained that some motor ears had 


been sold by the defendant firm within 
the territories to which the contract related 
had on May 6, 1930, filed a supplementary 
list. Reference appears to have been made 
to this list in the course of the hearing: 
of the appeal before the Judicial Com. 
missioner who observed that: l 


“If they {the Plaintiff firm) are putting in a sup- 
plementary claim, you can put in a supplementary. 
written statement.” i 


The defendant firm did infact put 
in @ supplementary . written state- 
ment on August 14, 1933, objecting to 
paying commission to the plaintif firm 
on the sale of certain motor cars which 
took place on December 8, 1926, and 
March 27, 1927, on the ground that those 
cars had béen sold through other persons 
and not through the plaintiff, That 
written statement was accepted by the 
Court. The present application for revision 
arises out of the application made on 
November 15, 1934, to amend the original 
written statement of March 2, 1929, by 
expunging an admission that plaintif 
firm were sub-agents for the defendant 
firm from March 1926 to March 1927, and to 
substitute for it a pleading that the 
agency was terminated with effect from 
December 8, 1926, by reason of a 


regis- 
tered letter dated October 8, 1926, eu 
by the defendant firm to the Plaintiffs. 


The Subordinate Judge has refused to 
allow the pleading to be amended and 
in the course of his order he gives several 
reasons, In the first place he finds it 
difficult to believe that the original 
admission in the pleading of March 2 
1922, was made under a bona fide mis. 
apprehension; secondly, he is of the opinion 
that there has been very great delay in 
preferring this application, and thirdly, he 
considers that no amendment could now 
be allowed without going behind the 
preliminary decree, the correctness of which 
was agitated in appeal before the Judi- 
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cial Commissioner and which has become 
final against the defendant firm. 

Now the first of these grounds may not 
be entirely satisfactory. A party who 
has defence to put forward will not be 
ordinarily debarred or forbidden by the 
Court from putting it forward on the 
ground that this defence is improbable 
and prima facie unconvincing. If it were 
otherwise, many written statements might 
have to be rejected. Mr. De argued with 
some eloquence and at length that what- 
ever opinion the Court might have formed 
prima facie as to the merits of this new 
defence of his would not be a good 
reason for shutting it out from consider- 
ation on the merits and on evidence. 

As regards the second point it has been 
often observed that delay bv itself is not 
an adequate reason for refusing per- 
. mission to amend a pleading. I do not 
think I need discuss at length the argu- 
ments of bothsides on this aspect of the 
‘question. It will be sufficient to indicate 
my own view that the significance of delay 
lies not in the quantity of time that has 
elapsed but in what has transpired during 
that time. The main point in considering 
whether leave should be granted to any 
party to amend his pleading is whether 
in the- words of O. VI, r.17, the amend- 
ment is ‘necessary for the purpose of 
determining the real questions in con- 
troversy between the parties’. The general 
trend of the authorities that have been 
cited before me establishes two compli- 
mentary propositions: firstly, that the 
determination of the real questions in 
controversy is the prime object of the 
frame and settlement of the pleadings; 
and, on the other hand, that leave to 
amend should not be granted if the 
amendment would convert the case set 
up into another of a different and in- 
consistent character. It is correctly said in 
Mulla’s notes, “The Court will not allow 
an amendment that would involve a 
complete change of front in the defence”. 
Applying these principles to the case 
before me, I find that the proceedings in 
their earlier stages were taken on the 
footing that the period to be accounted for 
between the parties included the whole of 
the year from March 27, 1926, to March 26, 
1927. There was no dispute about this 
period. Undoubtedly if the defendant firm 
wished to raise a dispute about it, the 
written statement was the proper place 
and time for them to doso. Jn fact they 
did dispute the period of the duration 
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of the second year’s agency from March 28, 
1927, onwards and the period of this 
contract was. ascertained by the Court 
on contest. When the defendant up to that 
stage permitted the period of the first 
contract to go undisputed. I think it is too 
late for them now to turn round and 
contest the suit on an entirely different 
basis. It has been pointed out by the 
Subordinate Judge that the question of the 
period for which accounts are to be 
rendered cannot now be re-opened without 
going behind the preliminary decree 
passed on contest by the Subordinate 
Judge and by the Appellate Court. In 
my opinion the change in pleading now 
proposed is one that could not be allowed 
without altering the nature of the case. 
Therefore so far from this being a fit case ` 
for interference in revision with the 
order of the Subordinate Judge, it seems 
to me more probable that this Court might 
have found itself bound to interfere had 
the Subordinate Judge acceded to the 
prayer of the defendant for amendment of 
his pleading. 

In: the result the application is dismissed 
with costs; hearing fee five gold mohurs. 

D. Application dismissed. 





LAHORE HIGH COURT 

Second Civil Appeal No. 1486 of 1931 
October 31, 1934 ` 
Jar LAL AND Skemp, JJ. 
FAZAL KHAN—P atntipr — APPELLANT 
Versus 
RAM DAS AND OTHERS — DEFENDANTS— 
RESPONDENTS. i 

Mortgage—Interest due on mortgage, if ean be treated 
as charge on estate—Mere mention of separate date for 
payment of interest, whether sufficient to make general 
rule inapplicable—Interest. 

Asa general rule the mortgagee, in the absence 
of any contract to the contrary, is entitled to 
treat the interest due under the mortgage as a 
charge on the estate, and it is for those who 
allege the contrary to displace that general rule. 
The mere fact that a separate date is mentioned 
for the payment of the interest is not sufficient for 
this purpose. Ganga Ram v. Natha Singh (1), followed. 

[Case-law reviewed ] 

S. C. A. from a decree of the District 
Judge, Campbellpur, dated April 30, 1931.- 

Moulvi Ghulam Mohyuddin, for the Appel- 
lant. i 

Mr. Kishen Dayal, for the Respondents. 

Jai Lal, J—This is an appeal by the 
mortgagor. He instituted a suit for a 
declaration that he was entitled to redeem 
a mortgage executed in favour of the pre 
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decessor-in-title’ of the respondent in the 
year 1882, on payment of the principal 
amount secured, i. e, Rs, 500. The mort- 
gagee also had instituted a suit against him 
for a declaration that the appellant before 
us, that is to say the mortgagor's successor- 
in-interest was not entitled to redeem the 
mortgage, except on payment of the whole 
amount due under.the mortgage, i. e, 
principal and interest, The dispute 
arose because the mortgagor had made an 
application to the Revenue Officer, under 
Redemption of Mortgages (Punjab) 
Act, and that officer had decided that the 
mortgagor could redeem the mortgage only 
on payment of Rs. 500 principal and 
Rs. 3,528.2-0 simple interest at the rate 
mentioned in the 'mortgage-deed. It ia 
alleged thatif the interest be compounded 
as provided in the mortgage-deed then the 
amount due to the mortgagee would be 
considerable, about two lacs odd. The 


question of the exact amount of interest: 


due is, however, not material in this case, 
because it is conceded that the value of the 
property mortgaged does not exceed 
Rs. 3,000 and the remedy, if any of the 


mortgagee to recover the amount by suit is 


barred by time and, therefore, the only 
question is what amount the mortgagor 
should pay before he can recover possession 
of the property mortgaged. 

Consequently the legal point that we have 
to decide is whether the interest which has 
accrued under the mortgage-deed can be 
claimed by the mortgagee as a charge on 
the mortgaged property, and this is the 
only point which has been argued before us. 
Now, in Ganga Ram v. Natha Singh (1), 
their Lordships of the Privy Council ‘have 
laid down that asa general rule the mort- 
gagee, in the absence of any contract to the 
contrary, is entitled to treat the interest due 
underthe mortgage as a charge on the 
estate, and that it is for those who allege 
the contrary to displace that general rule. 
This view of their Lordships is binding on 
us, and applying thisrule we have to decide 
whether there is anything in the mortgage- 
deed before us which is sufficient to 
displace the operation of the. general 
rule. 

Now, the operative part of the mortgage 
is quoted in the judgment of the District 
Judge. The mortgagor acknowledged 


(1) 51 1A 377; A1R1994 P O 183; 80Ind Cas. 820; 
5 L 425; 11 O Lad 534; 2 Pat L R257; 20 L W 101: 
96 Bom. L R 750; 22 A L J 688,47 MLJ 64; 10 O & 
A URI; 35MLT 141; (1924) M WN 59: 6 LJ 
551; ILO46;LR5A PO133;6P LT 97;10W 
N 469; 290 WN 558 (P O). 
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liability for Rs. 500 by means of the mort- 
gage deed and gave possession of the land 
in suit to the mortgagee agreeing that the 
income of the land would be equal to 
interest on Rs. 200 and land revenue of the 
land, and that the remaining Rs. 303 would 
be payable ` with interest at Rs. 2-1-4 per 
cent per mensem, The interest was payable 
yearly and on failureof payment of interest, 
compound interest at the same rate was to 
be paid. Notime for payment was fixed, 
but it was provided that after a harvest 
had been collected in the month of Har, the 
land could be redeemed on payment of the 
money due. Consideration was acknow- 
ledged to have been received on account of 
the previous dealings between the parties 
and possession of the land was acknowledged 
to have . been given to the mortgagee. ` 
The operation of this agreement was to begin 
fiom harif 1939. It was also stipulat- 
ed that a receipt would be obtained for any 
money paid to the mortgages by the mort- 
gagor. ae , 

The District Judge having held that the ` 
whole ofthe amount due under the mort- 
gage including principal and interest was 
a charge on the mortgaged land, the appel- 
lants Counsel contends that the expression 
“rupaya”, as used in the mortgage-deed, 
must be deemed to mean the principal 
amount only and not the interest thereon 
and the only ground on which the learned 
contention is that a 
separate date for the payment of interest ig 
mentioned in the mortgage-deed. 

Reliance.is placed by Counsel on Aulai 
Khan v. Kanshi Ram (2), That case was 
examined by the Lordships of the Privy 
Council, inGanga Ram v. Natha Singh (1), 
and though they did not expressly overrule 
it they observed that : - 

“It was perhaps, alittle difficult to follow that 
case as the material parts of the deed in question 
were only printed in the vernacular”, 

In Ladha Singh v. Sundar Singh (3), 
Campbell, J. refused to follow this case, 
especially on the ground that he considered 
it to be overruled by their Lordships of 
the Privy Council in Ganga Ram v. Natha 
Singh (1). In Manghi v. Dial Chand (4), 
Piran Ditta v. Iqbal Singh (5), Ladha Singh 
v. Sundar Singh (3) and Sheo Ram v, Memraj 
(6), the rule laid down by their Lordships 

(2) 45 P.R1913; 17 Ind, Oas. 677; 25P W R 1913; 
145 PL R 1913. i 

(3, 92 Ind. Cas, 762; A I R1926 Lah 530. 7 

(4)7 L 559; AIR 1926 Lah, 624; -96 Ind. Oas. 
477;8 L L J 432; 27 P L R 643. aes 

() 185 Ind, Cas 497; 32 P L R 735; Ind. Rul, (1939° 


“Lah 97. 
(6) 103 Ind. Qas. 124; A IR 1927 Lah. 850, 
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of the Privy Council in Ganga Ram y. 
Natha Singh (1), has been followed. In 
these cases the fact that there was personal 


liability for payment of interest was held. 
not to be incompatible with the claim of. 


the mortgagee that the interest was charge- 
able against the estate,and an independ- 
ent covenant forthe payment of interest 
was considered to be only a covenant as to 
how and when interest had to be paid and 
not to displace the presumption mentioned 
in the judgment of the Privy Council. In 
my Opinion in the present case nothing has 
been shown by the appellant’s Counsel 
which enables us to hold that the ordinary 
rule that interest must be held to be a 
charge on the mortgaged property does not 
apply and the mere fact that separate date 
is mentioned for the payment ofthe interest 
is not sufficient for this purpose. I would, 
therefore, dismiss this appeal with costs. 

Skemp, J.—I agree. The rule of law 
as laid downin Ganga Ramv. Natha Singh 
(1), is quite clear and we have no option, 
but to follow it. 

D. Appeal dismissed. 


i9 ——— 


_ LAHORE HIGH COURT 
first Civil Appeal No. 698 of 1933 
November 20, 1934 
‘ Jat LAL AnD Skemp, JJ. 
Musammat BHAG W ANTI—PLAINTIFF 
— APPELLANT 
x versus 
~- MANI RAM SHAH AND OTRER8S— 
DEFsNDANTS—RESPONDENTS. ` 

Hindu Law—Maintenance—Agreement by son to pay 
maintenance to his mother at certain rate—Amount, 
if canbe altered—Fixing of amount of ‘mainten- 
ance—Considerations. 

Where a Hindu son executes an agreement to give 
maintenance to his mother ata certain rate, the rate 
fixed therein'id not necessarily -binding for all 
time. Circumstances like the estate falling into other 
hands or- the falling-off of income from the property 
may require its alteration. In fixing the amount of 
maintenance, regard must be had to the value of the 
whole estate, the needs of the remaining members 
of the family and the condition of the person for 
whom maintenance has to be fixed. 

F. ©. A. from the decree of the Sub- 
Judge, - Second Class, Shahpur, dated 
August 2, 1932. : 

Dr. Nand Lal, for the Appellant. 

‘Messrs. -Badri Das and Wishnu Datta, 
for the Respondents. 

Jai Lai, J.—This is an appeal by the 
plaintiff, Musammat Bhagwanti, grand- 
mother-of the minor respondents, . She..insti-_ 
tuted a suit, out of which this appeal has 


arisen, for a declaration that she was 
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entitled to maintenance out of the estate 
of her husband, which was subsequently 
inherited by her son Bhagat Ram Shah. 
She alleged that on April 2, 1927, Bhagat 
Ram Shah executed an agreement in her 
favour, whereby he gave her for her resi- 
dence half the house called the tawela 
situated at Bhéra and further promised to 
pay her Rs. 500 cash and six bags of 
wheat every year as muintenance. She 
alleged that no maintenance had been 
given, to her for about a year and a 
half before the institution of the suit'and ` 
consequently claimed the arrears of the 
maintenance and also a declaration’ that 
she was entitled to Rs. 500 and six bags 
of wheat a year in the future. Bhagat 
Ram Shah having died, the suit was 
instituted against his minor sons, who are 
represented in the litigation by their 
mother as their guardian. The plea‘of the 
defendants was that they were ignorant of 
the existence of the agreement and that 
the amount claimed by the plaintifi was 
excessive. They also alleged that the 
plaintiff had some ornaments, which ‘she - 
had undertaken not to sell, but which she: 
had sold and for that reasons he was not’ 
entitled to any arrears of the mainten- 
ance. The trial Judge held that the 
agreement was executed under undue 
influence and was not binding on the de- 
fendant. He considered that a mainten- 
ance of Rs. 20 per month was adequate 
for the lady and granted her a declaration _ 
to that effect. The plaintiff has appealed 
to this Court claiming a decree for the 
fall amount claimed by her in the trial 
Court. - 

It is true that there was no plea that 
the agreement had been executed under 
undue influence, but it is not necessary 


to decide this point, because the agree- 


ment was executed by Bhagat Ram Shah, 
who is dead, and the circumstances of the 
family have changed, the estate being in 
the hands of the minors and under the 
management of their mother. It is also 
well-known that recently the income from 
landed properiy has considerably fallen. 
The amount of maintenance fixed is not 
necessarily binding for all time. It is 
conceded by Counsel on both sides that 
it can be altered by the Court, if cir- 


- cumstances’so require. In fixing the amount 


of maintenancé, regard must be had to 
the value of fhe whole estate, the needs 
of the remaining members of the family 
and the condition of- the- person for whom 
maintenance has to be fixed., The plaintiff 


1985 


is an old lady and presumably she will 
require the help of a servant to assist 
her. The estate is valued: at Rs. - 90,090 
odd; though it is now contended that 
this estimate ia excessive, It may beso. 
The annual income of the landed property 
is mentioned in an application which was 
made “in-1931 for the guardianship of the 
‘minors: to be about Rs. 2,000° a year 
It must have decreased now. The house 
property does not bring much income. 
The ‘rest of the estate is outstanding 
debts due to the estate from others. 
Having regard to all these circumstances, 
I am of opinion-that Rs. 30 per month . 
would .be adequate maintenance of the 
plaintiff-appellant. 

I would accordingly accept this appeal 
and vary the decree of the learned Sub- 
ordinate Judge by increasing the amount 
of Rs. 20 per month fixed by him to Rs. 30. 
The court-fee stamp, if recovered by the 
Government, will ‘be paid out of the estate, 
that is to say, by the defendant both in 
this Court and in the trial Court, Under 
the circumstances, I would leave the 
parties to bear their own costs, throughout. 

Skemp, J.—I agree. 

N. Appeal allowed. 
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“SIONER'S COURT - 
First Civil Appeal No. 135/21 of 1934 
March.8, 1935 
MIDDLETON, J. O. 
WALLSHAH anv. ANOTAER—PLAINTIEFS— . 
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GULAB KHAN: ion e DEFENDANTS 
— RESPONDENTS ~ 
Punjab Pre-emption Act (I of 1913), ss.. 15,7 
—Tests to ‘determine if æ place is a town or village < 
—Thal' in North-West- Frontier Provinces, if œtown 
—Sdle of ‘landiin Thal—Pre-emption, right: of, t, 
exists, 


A very- i ory er test asto whether a place isa 


town ora village is thé’ presence or absence of a 
substantial bazaar andthe avocationsof the majo- 
rity..of the ‘inhabitants. Though .there-are' - 
features which may be relied upon.as -distinguishing 
a town from a village, a group of residences of a 
compact agricultural community relying mainly upon 
agriculture: -for livelihood - will ordinarily ` form a 
village, .whilst_a large : group. 
largely by.a heterogeneous -population -dependant - 
upon trade, rather than agriculture;and in which 
relatioiiships are contractual’ rather than customary 
will; if‘of aufficient-size, form a town : 
Held: that, Thalis town andithere is no ‘right 


town of Thal. 
F.C. A. from anorder of the ‘Senior Sub- 
„Judge, Kcohat,-dated February ‘29, 1934, 
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Mr, Sagduddin, K. B. for the- Appellants ` 

Messrs. J aggannath Agarwal, Abdulrad 
Nishtar, Malik  Saadullah i Khan and 
Gurditta Mal, for tha Respondents. 

Judgment.—The - appellants’ suit for 
possession of a plot of land at Thal by 
prée-smption has been dismissed in the 
Court of the Senior Sub-Judge, Kohat. 
The case has twics been before the Bench of 
this Court, and upon the last occasion was 
remanded for trial upon its merits after a 
deficiency in court-fees had been made up 
by the plaintiffs. In the course of the. 


‘ remand judgment it was noted that it would 


be necessary for the trial Court to decide 
first whether or not Thal was a village or 
a town,and whetheror not the land in. « 
suit was situated within the limits of . 
village or town abadi. The trial Court has 
now dismissed the suit on two grounds: 
(a) That the suit property is in a town and 
not in avillage. (b) That the suit pro- 
perty is divided from the property of the ~ 
plaintiff-appellants by a lane, and hence 
they have no right of pre-emption under 
s. 7 of the Act. 

In coming to the finding that.Thal is - 
a town, the trial Court mentioned evidence: 
showing that its population is over 6,000;.. 
that it contains four bazaars, a railway 
station, about 300 shops, ii sarais, 600. 
houses, 4 schools, 12 mosques, two Dharm- - 
salas, motor stand, custom office, two forts, . 
Post and Telegraph office, girls’ school, 
etc:, and tothe effect that the income: to .. 
therailway from the despatch of goods by.. 
rail exceeded Rs, 2,32,000 in the year 1932:.-- 
33. .. The Court also referred to the. presence ° 
of medical practitioners, hospitals, tele: : 
phone and large., number of pueca houses - 
andto its character as a centre of trade 
between Afghanistan’ and India. Learns -: 
ed Counsel for the appellants, who. 
originally based their claim to pre-empt 
upon village custom, has pointed out that - 
it .was in 1919 that railway was brought.. 
to Thal for strategic purposes, and that... 
it is from that date.. onwards that it has- - 
increased in size by reason ofthe erection . 
of new military defences and new forts, .. 
He has urged that the original proprietary . - 
body.of the old.village still lives upon the. ~. 
proceeds of. agriculture and that the. 
administration is upon the. basis of- village: at 
custom, citing as instances: that thes: 
Chaukidari system of. watch and ward is :: 


of :pre-emption in respect of sale of land in on in force, that’the lands are. still divided.: 


into Kandis, each with a separate lambar- 
dar, and the village meņiäls or artisans 
are still paid in accordancé with.custom, ` 
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In the greater part of these assertions 
he ‘dees'not appear to be relying upon 
the evidence upon the record, but even 
if there were evidence supporting all 
these points, it would not be strictly relevant 
to the question whether a town exists. 
There can be no doubt that Thal was 
originally a village, and even if a town 
has sprung-up within it, this would not 
necessarily affect the customs and admin- 
istration of ‘the village lands outside the 
limits of that actual .town. Counsel has 
further pointed out that-there is no Police 
Station, no tahsil, no headquarters of a 
Civil Sub-Division, and no notified area 
at Thal. Again, he does not appear to 
be relying upon any evidence, and again 
he is not mentioning points that are 
necessarily relevant. A- very important 
test as to whether a place is a town or 
a Village is the presence or absence ofa 
substantial bazaar and the avocations of 
the majority of the inhabitants, as has 
been held by`the High Court of the Punjab 
in’ the case reported as- Mansa Ram v. Goti 
(1). An Hon'ble Judge of the same High 
Court in Shankar Das v. Mathra Das (2 
has suggested that atown may be define 
as an area inhabited- by residents not 
bound together by: a common interesi in 
agriculture, 7. e, a place which depends 
mainly- on-trade, while a village appears 
to. mean the area occupied -by a body of 
men mainly dependent upon agriculture or 
occupations subservient -thereto. This 
latter. definition was the- subject of dis- 
senting comment’ by a- former: Judical 
Commissioner in this Province in Mahomed 
Alt Khan v. Makhan Singh (8), who illus- 
trated his remarks by pointing to New 
Delhi as an instance of a town not pri- 
marily distinguished by the character of 
a trade centre, - : 

Though there are many features which 
may be relied upon as distinguishing a 
town from a village, there can be little 
doubt that a group ‘of residences of a 
compact agricultural community  relyin 
mainly ‘upon agriculture for livelihood will 
ordinarily form a- village, whilst a large 
group of houses inhabited largely by a 
heterogeneous population dependent upon 
trade, rather - than agriculture, and in 
which relationships are contractual rather 
than customary, will, if of sufficient sizé, 
form: a town. In the present case evi- 
dence is given by officials of- the railway 

(1) 62 Ind, Cas. 808; A IR 1921 Lah, 121, 


(2) 55- Ind. Oas.-520; A IR 1920 Lab, 388, . 
: (8) 73 Ind:'Oas: 855, ` i 
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ofa very large import -and export trade: 
Counsel for. appellants has sought to 
brush aside thisevidence by characteriz- 
ing the trade as transit trade and not as 
local trade. The nature of the trade of 
a place appears to be of little conse- 
quence in this connection, provided it is of 
sufficient volume to attract settlers in.that. 
place for purposes of trade, . The largest 
ports in the world are- places supported 
upon transit trade and a very small 
proportion of the goods coming into them’ 
are required for absorption within them.. 
The evidence of the patwari shows: that 
in 1931 the population of Thal excluding ` 
cantonments amounted to 4,974. Unfortu- — 
nately there is no evidence upon. the’ ' 
record to show the numbers now dependent’ 
or the population in 
earlier ‘days ‘before Thal assumed its 
present importance as a centre of trade, 
but there canbe little doubt, upon survey- . 
a whole, that by far 
the ‘major portion of this large population’ 
is living in ‘Thal for the ` sake of trade. 
‘and not for agricultural purposes. I have’ 
been referred to the following reported - 
casesin which various distinctions ’bet- 
ween towns and -villages have been noted: 
Diwan Chand v. Nizam Din (4), Kapuri v. 
Kanshi Ram (5), Shankar Das v. Mathra Das 
(2) and; Devi Dial v. Mahomed Amin (6). 
There is nothing in them which would lead 


vy 


`- me to disagree with the trial Judge -in his 


conclusion that the population, trade and 
nature of buildings -and- institutions in . 
Thal- give it a marked urban characier. 
Counsel for the appellants has referred 
me to the evidence: of: Mohammad, P. 
W: No. 4, and Azim,- P. `W, No: 5,--who-- 
mention many cases in whicha right of 
pré-emption is said to have been exercised _ 
in Thal. The records of some of these ` 
‘cases have been brought into evidence - 
and I have consulted those which are ' 
attached to the present record. I find 
that the majority have been decided 
one as a result of an- 
arbitration and some by judicial decree in 
accordance with village pre-emptive right 
under s. 15 of the Act, Counsel has not 
pointed out a single case in. which the ques- 
tion whether the property in suit was 
situated in a town ora village was raised 
or was the subject of judicial decision. 
It has never been the case of either party 
that Thalhas been a town from ancient 
(4) 78 Ind, Cas. 991; AIR 1924 Lah. 662, 


(5) 99 Ind. Cas. 1008; A IR 1927 Lab. 799, 
(6) 89 P R 1910; 8Ind. Cas, 312, 
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not a town at the present time, it was 
certainly not atown within a compara- 


tively recent period. Hence the: existence .. 
pre-emptive right . 
has been recognized does not throw light . 


of cases in which the 


upon the question whether Thal has now 

developed into a town. 
For the reasons 

judgment of the trial 


mentioned 


Court, I. have no 


hesitation in agreeing in the view of that- 
Court that Thal : does include a town. It- 


is necessary to decide further whether the 
land in suit is within that town. 
upon the record shows that whilst there is 
a thickly populated centre surrounded by 
a wall, the land in 
that wall. It is actually situated outside 
and close to a gate in that wall; but 
according tothe evidence of several witn- 


esses, including both those for plaintiffs- 


and defendant, the suit area is surrounded 
by buildings, sarais. and shops, and this 
fact is further illustrated by a plan upon 
the record proved by an overseer. It has 


never been the specific contention of the. 


appellants that even if there were a town 
in Thal, the suit land is separate from 
and is outside that town, I find that 
the suit land is situated within a town 
and is, therefore, not subject to a right 
of pre-emption under s. 15 of the Act. 
Counsel for the appellants has urged that 
even if the suit property be within a town, 
it is subject to a right 
Even according to his own arguments in 
this Oourt, the development of Thal from 
a normal village has been subsequent to 


the year 1919, whilst a right of pre-emp-. 


tion does not exist in any town where it 
did not exist prior to 1913: vide s. 7 of the 
Act. Itis perfectly -clear from the evide- 


nce upon the record that the urban charac-. 
teristics of Thal are of recent growth, and. 


it is impossible that there should be any 
urban right of pre-emption customary 
within it. The second point decided by 
the Court below was unnecessary, and 
the finding that the suit land is now 
situated ina town is sufficient for the dis- 
missal of the suit. The appeal is dismissed 


_with costs. Pleader’s fee at 4 percent. on 
value. nen 
oN, i a Appeal dismissed. 
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_ LAHORE HIGH COURT - 
First Civil Appeal No. 2320 of 1929 
- June 26, 1934 í 
Darır SINGH anD BeogeTT, JJ. 
‘SHEO DEV SINGH AND oTHERS— 
DEFENDANTS —APPELLANTS 
' VETSUS ' 
Freu KARAM-CHAND & SONS > 
AND OTHERS—PLAINTIFFS AND DEFENDANTS: 
; ` — RESPONDENTS. 

Civil Procedure Code (Act V of 1903), s.11—Res 
judicata between co-defendants—Plea of plaintiff and 
one defendant identical—Plea of ` co defendants 
conflictting—Conflict decided—Decision, if operates as 
res judicata. 

In order that a decision ‘may operate as res 
judicata as between co-defendants, it ia not necessary 
that there should be first a decision of the conflict 
between the co-defendants inter se, before the deci- 
sion of the plaintifi’s plea. Although the plea of 
the plaintiff and the non-contesting défendant be 
identical, if there is really a conflict between the 


- co-defendants and there is a decision of the conflict, ' 


the decision would operats as res judicata -between 
the co-defendants. Barakat Alt v. Karim Bakhsh’ 
(1), relied on. 

F. O. A. from the preliminary dezree of, 
the Sub-Judge, First Olass, Lahore, dated 
April 22, 1929. -> E e 

Messrs. Mehr Chand Mahajan, Mehr 
Chand Diwan, Chuni Lal and Harbhajan 
Das, for the Appellants. . 7 ‘ 
, Messrs. Tirath Ram and Hargopal, for 
the Respondents. 

Dalip Singh, J.—A suit was brought on 
the footing. of a mertgage-deed by, the. 
Plaintiffs inthis case against the. mort=" 
gagor. There were impleaded other.defen-, 
dants Nos. 2 to 16 who were subsequent. 
transferees of the properties in, disputé, - 
One of them, defendant No. 6, is an auction-* ` 
purchaser in a decree obtained by ‘de- 
fendant No.5 who was a subsequent mort- 
gagee. The contesting defendants were’ 
defendant No. 1, the mortgagor, aand. 
defendants òo. 17 to 19. It was pleaded: 
on behalf of the mortgagor. thái. the mort= 


gage was without consideration. and: “was. < 


invalid because at the time of the exécu=': - 


tion the mortgagor was under tke” Court?) 
of Wards and that he had beén’ got to -7 


execute the mortgage-deed by fraud. ‘There 
were also pleas as to limitation and.as to 
the interest charged. The trial Court held 
that so far as the question of execution 
and consideration of the mortgage-deed 
were concerned, the matter was res judicata 
between the parties, The facts on which 
it based this decision were that one Ban- 
wari Lal, a formal party in the present 
suit, had obtained a decree against the 
mortgagor, defendant No, 1. In} the 
execution of that decree Banwari Lal atin 
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the mortgagee objected thatthe property 
could only be sold subject.to his incum- 
brance. . Banwari Lal pleaded that the 
mortgage was without consideration and 
was invalid. for fraud and because the 
mortgagor was under the superintendence 
of the Court of Wards at the time of 
éxecution. The mortgagor also was a party 
and pleaded in support of the pleas of 

anwari Lal. The objection of the mort- 
gages was upheld in the execution Court 
and then the creditor Banwari Lal brought 
a declaratory suit again pleading that 
the mortgage of the present plaintiffs was 
not binding. The mortgagor was also a 


` party in that suit and supported the pleas 


of Banwari Lal. That suit was dismissed, 
it being held that the martgage was for 
consideration and the mortgagor was not 
under the superintendence of the Court of 


. Wards at the time when he executed the 


mortgage. The question is whether that 
decision is res judicata in the present case. 

The learned trial Court points out that 
though the present plaintifis-mortgagees 
and the mortgagor were then co-defendants 
„yet there was a real conflict of interest 


- between them and that it was necessary 


in order to decide that suit, to decide the 
conflict existing between the then co-defen- 
dants and that such decision was actually 
made. The learned Counsel for the appel- 


‘lant has contended that though the inter- 


ésts were conflicting yet as the pleas of 
the mortgagor and the plaintiff in that 
former case were identical there could 


be no res judicata because, according to 


him, that could only be res judicata when 
the plea of the contesting co-defendants 
was different from the plea between the 
plaintiffs and the contesting defendant and 
in order.:to decide the plaintiffs’ claim 
against the contesting defendant it was 


‘necessary first to decide the conflict inter 
‘ge between the co-defendants. 


The learned 


Counsel has not been able to cite any 


‘ authority for this somewhat curious pro- 


osition, and Barakat Ali v. Karim Bakhsh 
1), cited by himself is aginst his conten- 
tion, It is clear from that ruling that 
all that is necessary is ihat the plaint- 
ifs suit. should involve a decision cf 
the~conflics between the co-defendants 
and a decision ‘is actually so made 
and the interests of the  co-defen- 
dants are conflicting. It seems to me clear 
in ‘this “case that the interests were con- 
„ (1) 14 Lah. $42; 143 Ind. Cas. 99; 

25; Ind, Rul, (1933) Lah. 308; 3 PLR We, pe 
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decision was necessary 
and was made. To illustrate the matter 
further it seems to me clear that if the 
objection had been dismissed and the 
mortgagee had brought the declaratory 
suit impleading Banwari Lal and the 
mortgagor, the decision as to the validity 
of the mortgage would undoubtedly have 
bound the mortgagee. This was conceded 


flicting and the 


by the- learned Counsel for the appellants. - 


It is difficult to see why because Banwari 
Lal was a plaintiff the decision between 
the mortgagee and the mortgagor should 
not be equally binding on them. I, there- 
fore, do not see any force in this point 
hd as this is the only point argued on 
behalf of the mortgagor I would uphold 
the decision of the Court below on this 
question. 

So far aa the other appellant, Bulagi 
Mal, defendant.No. 7 is concerned, he rais- 
ed two points which are printed at p. 31 
of the paper book. The first question 
was whether the haveli situate in Gumti 
Bazaar was or: was not mortgaged by the 
mortgage-deed. By consent of Counsel of 
both sides it has been agreed that the 
two properties mentioned first in the mort- 
gege-deed will be sold first and if there 
is any deficiency in the sum due under 
the mortgage and the price obtained by 
the sale, then and then only shall the 


. property situate in Gumti Bazaar be sold 


for the deficiency in the mortgage money. 
The other point as to: whether the pro- 


perty was charged or not was not pressed 


by the learned Counsel. The learned Co- 
unsel also wished to raise a further ques- 


tion as to whether the property mortgaged. 


to Bulagi Mal was the property Gumti 
Bazaar according to the boundaries given, 
but no such plea was raised in the snit 
at any time and it does not seem tome 
to arise in this appeal. I would, there- 
fore, dismiss the appeal with costs. 
Beckett, J.—I agree. ~ 
D. Appeal dismissed, 


RANGOON HIGH COURT 
Civil Regular No. 85 of 1934 
April 9, 1935 
Lraou, J. 
J.M.EZEKIEL AND ANOTHER—PLAINTIPFS 
versus 
C. S. JOSEPH AND otates—DerenpDants 
Jewish Law—The Bene-Israel in Rangoon—Hligibil- 
ity for appointment as trustees of the Musmeha 
Yeshua Synagogue—Right vote—Jewish Law of 
marriage and divorce, 
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Although in days gone by, the Bene-Ierael may 
have adopted strange customs and through want of 
instruction and ofunderstanding may have failed 
to observe all the Jewish Laws, they do-not at the 
present day differ from other Jews in Rangoon in 
their observance ofthe Jewish Law with regard to 
divorce and halissa as theodium which formerly at- 
tached to the refusal of the surviving brother to 
marry his sister-in-law no longer exists, and the 
halissa ceremony has been so modified that it is 
now carried out in a manner which entails no un- 
pleasant consequences to the unwilling brother-in-law. 
Consequently the Jews called Bene-Israel in Rangoon 
are eligible for appointment ag trustees of the 
Musmeah Yeshua Synagogue and are entitled to 
vote at the election of trustees. But this does not 
mean, that the trustees should be compelled to in- 
clude in these lists the name of any Bene-Israel 
who isknown not to be of the Jewish faith and 
openly refuses toobey the personal law of the Jews, 
but it does imply that the trustees are not entitled 
to exclude from the lists a Jew merely because he is 
a Bene-Israel, 


Jewish Law of marriage and divorce consider- 
ed 


Messrs. Lambert and Foucar, for the 
Plaintiffs. 
Mr. Beecheno, for the Defendants, 

Judgment.—The plaintiffs are members 
of a body of Jews known as Bene-Isiael, 
which means “children of Israel.” The 
defendants are the trustees of the Musmeah 
Yeshua Synagogue, which is the principal 
Synagogue in. Rangoon. The plaintiffs 
‘are suing for a declaration that they and 
the Bene-Israel generally are eligible for 
election to the board of trustees of the 
Synagogue and are entitled to vote at such 
elections. They also ask for an order 
directing the defendants to prepare a new 
list of those Jews in Rangoon who are 
eligible to stand for election to the board 
of trustees, and a new list of those qualified 
to vote. Defendant No. 5 is supporting the 
plaintiffs. He is a Bene-Israel and was 
made a party to the suit at his own re- 
quest. The case concerns the meaning of 
the words “the Jewish faith and commu- 
nity” as usedin cls. 3 and 8 of the scheme 
for the management of the Musmeah 
Yeshua Synagogue. Clause 3 of the scheme 
provides that no person shall be elected 
as a trustee, unless he is a male person 
of the Jewish faith and community who 
has attained the age of 25 years and has 
ordinarily resided in Rangoon, or within 
ten miles of the Sube Pagoda Wharf, for 
a period of at least five years. Clause 8 
restricts the voters’ list to persons of the 
Jewish faith and community, who have 
attained the age of 18 years and have 
ordinarily resided within the limits specified 
in cl. 3 for a period of at least one calen- 
dar year. The plaintiffs claim that the 
‘Berie-Israel are members of the Jewish faith 
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and community within the meaning of these 
clauses, The defendants deny the validity 
of this claim, and say that the Bene-Israel 
are not of the Jewish faith or community 
within the méaning of the scheme, because. - 
they do not observe the Mosaie Law with 
regard to divorce, yibboom and halissa. 
The plaintiffs on the other hand maintain 
that the Bene-Israel are orthodox in all 
respects, ; 

_ The Jewish Law with regard to divorce 
involves the delivery of a bill of divorces : 
meat before witnesses. The allegation in 
this respect is that the Bene-Israel dispense 
with the bill of divorcement and permit 
a divorce to take place without any for- 
malities at all. To understand what is 
implied by the terms yibboom and halissa 
reference must be made to the twenty- 
fifth chapter of Deuteronomy, verses five 
to ten, which read as follows: 

“5. If brethern dwell together, and one of them 
die, and have no child, the wife of the dead shall 
not marry without unto a stranger; her husband's 
brother shall go in unto her, and take her to him 
to wife, and perform the duty of an husband's 
brother unto her. 6. And it shall be, that the first- 
born which she beareth shall succeed in the name 
oi his brother which is dead, that his name be 
not put out of Israel. 7. And if the man like not to 
take his brother's wife, then let his brother's wife 
go up to the gate unto the elders, and say, ‘My 
husband's brother refuseth to raise up unto his 
brother name in Israel; he will not perform the 
duty of my husband's brother 8. Then the elders 
of his city shall call him, and speak unto him; and 
if he stand to it, and say, I like not to take her, 
9. Then shall his brother's wife come unto him 
in the presence of the elders, and loose his shoe 
from off his foot, and spit'in his face, and shall 
answer and say: So shall it be done unto that man 
that will not build up his brother's house. 10. 
And hisname shall be called in Israel. The house 
of him that hath his shoe loosed. : i 

The marriage of a man to the widow 
of his deceased brother who has died 
childless is known as yibboom. The pro- 
cedure which follows the refusal of the 
surviving brother to marry his sister-in-law’ 
is known as halissa, and when it is carried 
out, it has the effect -of setting the widow 
free to marry agdin‘according to her own 
choice. It is admitted ‘bythe defendants 
that the modern Jew'refuses to marry. his 
brother's widow and openly. disobeys. the 
Mosaic Law in this respect. A Jew whose 
brother has died and left a childless widow 
now prefers to submit to the procedure 
implied by the word halissa. _ The, con- 
sequence is that the odium which formérly 
-attached to the refusal of the surviving 
brother to marry his sister-in-law no longer 
exists, and the halissa ceremony has peer. . 
‘so modified that it is now ‘carried ogtin - 


. “introduced ‘and most of the leading Jewish 
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a manner which entails no unpleasant 
ree deen to the unwilling brother-in- 
aw. 

` Before considering whether the Bene-Israel 
are of the Jewish faith and community 
within the meaning of the scheme, it is 
necessary to make a brief reference to their 
history. The Bene-Israel are confined to 
India, and to a large extent, to the western 
side of India their greatest strength being 
in Bombay. When they first came to India 
is uncertain. Their own tradition places 
their settlement in India some fourteen 
hundred years ago, but those who have 
investigated the history of the Bene-Ierael 
and’ are entitled to speak with authority, 
place the date much later, What however 
is quite certain is that the Bene-Israel 
settled in India several centuries ago, and 
in the beginning freely intermarried with 
the inhabitants of India and adopted many 
Hindu customs. An interesting account of 
the Bene-Israel is to’ be found ‘in the 
tribes and castes of Bombay by Mr. R. 
E. Enthoven, I. O. S., who was then the 
‘Superintendent of Ethnography, Bombay 
Presidency.’ At p. 69 of Vol. l of the 
‘work, which was issued under the orders 
of the’ Government of Bombay, there is 
the following passage : 


‘“Though there is no certainty as to the date when 
they came to India, it seems probably that it was 
in the sixth century. Their own tradition, for they 
have no records of any kind, states that they came 
to India about fourteen hundred years ago from 
the, north, and that they were wrecked off Navgaon, 
a little to the north of Thal, at the southern en- 
trance to the Bombay harbour, and only fourteen, 
seven men and seven women—were saved. Two 
.mounds near Navgaon village were said to be the 
sepulchres. where the shipwrecked . bodies were 
buried. Of.the history of the Bene-Israels in Kolaba 
‘nothing is known, They would seem to have lived 
quietly bothfunder Hindu and Mussalman rules, like 
„other immigrants almost certainly’ marrying with 
the women of the country, to a great extent losing 
‘the knowledge of their special history and religion, 
and adopting the beliefs and practices of the 
‘people around them, Several centuriee ago a Jewish 
-priest, David Rahabi, coming to Bombay from 
Arabia, heard of the Jews -in the country ‘close by, 
‘and going among them won them back from many 
‘Hindu observances and taught them the chief 
‘tenets and practices of the Hebrew faith He also 
introduced the knowledge of the Hebrew language. 
Since then the leaders of the Bene-Israel community 
‘nave shown themselves anxious to revive the 
‘worship of their forefathers. Synagogues have 
«peen build and many Hebrew copies of the law 

ob- 
,-3ervances and feasts attended to, This revival 
owes, much to ‘the establishment of British rule in 
‘India, to the representatives of which the Bene- 
\ ‚Israel from their’ origin and history, from .their 

skill and trustworthiness as craftsmen and clerks, 
“and from their discipline and. valour as ‘soldiers 
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have always been the objects of special interest 
and good will”. 

It is conceded by the defendants that 
the Bene-Israel now accept the thirteen 
fundamental principles of tbe Jewish faith, 
that they insist on circumcision, and that 
they observe ihe Jewish Law, except 
in the three respects already mentioned. 
As I have pointed out, modern Jews dis- 
regard the Mosaic Law so far as yibboom 
is concerned, and consequently it cannot 
be said that failure on the part of the 
Bene-Israel to observe this law would 
make them unorthodox. The issue is, there- 
fore, reduced to this: Do the Bene-Israel 
refuse to follow the Jewish Law with re- 
gard to divorce and halissa and, if so, what 
is the effect? I will now deal with the 
facts which led up to the institution of 
the present suit. An election of trustees 
took place in the year 1926. .In respect 
of this election the then trustees included 
in the list of those Jews entitled to vote 
at the election, the names of the Bene-Israel 
possessing the qualifications withregard to 
age and residence. The Bene-Israel were, 
however, all excluded from the list of those 
eligible to stand for election. The next 
election took place in 1929. Here again 
the names of the Bene-Israel possessing the 
necessary qualifications were included in 
the list of persons entited to vote, but were 
excluded from the list of those who were 
eligible to stand for election. No protest 
was made on either occasion against the 
exclusion of the Bene-Israel from the list 
of those qualified to receive nomination. 
The scheme for the management of the 
Synagogue was amended by this Court in 
Civil Regular Suit No. 299 of 1926 when 
the period of office as far’ as the trustees 
are concerned was changed from three 
years to five years. The next election 
therefore was not due to take place until 
1934. It wasin fact fixed for January 21, 
193!. On January 3, 1931 certain Bene- 
Israel residents in Rangoon asked the 
trustees to include in the list of persons eli- 
gible for election the names of those 
Bene-Israel- possessing the necessary 
qualifications with regard to age and 
residence in Rangoon. This request 
was refused and further the names of 
all Bene-Israel were excluded from the 
voters’ list. 


The history of the Jewish community in 
Rangoon for over 30 years has been one of 
dissension and strife. In January 1934, 
there were two parties strongly opposed to 
one another. Defendant No. 1, who ig 
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now the President of the Musmeah Yeshua 
Synagogue, was regarded as the leader of 
one party, and Mr. A.J. Cohen, a trustee 
of the Synagogue for many years as the 
leader of the other party. The evidence is 
tothe effect that at this election’ the Bene- 
Israel were supporting Mr. ohen’s party. 
When the application for the inclusion of the 
Bene-Israel in the list of those persons 
_ eligible for election was received, a protest 
was immediately raised by members of the 
other party and their exclusion from both 
lists was called for. The trustees took 
legal advice and, after giving the Bene- 
Israel then in. Rangoon an opportunity of 
being heard, accepted the protest and ex- 
cluded them from the two lists. It has been 
suggested that the trustees were actuat- 
ed by resentment at the fact that the 
Bene-Israel were supporting Mr. Oohen’s 
party. The evidence does not, however, 
justify such a conclusion. But the 
action of the trustees certainly aroused 
great resentment among the Bene-Israel 
and this suit id. thd, result. I might 
mention that pending! the decision of the 
suit, the election of new trustees has been 
postponed under an order of the Court. 
The ` Bene-Israel in Burma including 
men, women and children, number about 
sixLy. It is said that there are in 
Rangoon about 36 adult males. There is 
no doubt that the Bene-Israel in Burma 
have for many’ years ‘been looked down 
upon by other Jews in the Province. 
The reason for this would appear to be 
the fact that in the early days, the Bene- 
Israel married women of India, had 
adopted many Hindu customs, and this 
is probably responsible for the belief 
held by the other Jews in Rangoon that 
the Bene-Israel even now are not ortho- 
dox in-'the observance of the Mosaic 
Law. The attitude of the general body 
of Jews in Rangoon to the. Bene-Israei, 
may be -gathered from. the fact that 
the latter have not been allowed to 
take any prominent part in services iu 
the Musmeah Yeshua Synagogue. : 
At. a service on. the- Sabbath there are 
seven readings from the Torah at which 
the prescribed passages are read by the 
“members of the congregation -- who are 
-called to the pulpit for the purpose. If 
the person called to the pulpit 
able to read _ sufficiently well, this is 
done for him by the priest. -The first 
‘and second readings 
Cohens and .-Levis, respectively. - The 
‘third; fourth; fifth and’ sixth, readings 
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are rendered by members ;.of. the con- 
gregation who are chosen in turn. . The 
seventh reading is divided into two parts 
and the right to read each part is sold 
to the highest bidder. There may be 
extra readings,- but these are not regard- 
ed as` essential. parts of the service. 
Subject to what I have to say later, 
the Bene-Israel have -never been per- 
mitted to participate in the first 
readings of the Torah in the Musmeah 
Yeshua Synagogue, although they have 
been allowed to take part in the extra 
readings, ge E . a ge 
In 1913 rules were framed to govern 
the observances in the Synagogue and 
these rules embodied a provision exclud- 
ing the Bene-Israel from the pulpit. 
except for the purpose of extra readings, 
In 1916 one Subadar Daniel, a Bene- 
Israel, raised the question,of the exclu- 
sion of the Bene-Israel from the pulpit, 
and the then trustees resolved that they 
saw no reason to depart; from “the old 
customs” of not calling : the Bene-Israel 
to the pulpit, except for the purpose of 
extra readings. This case is not. .con- 
cerned with. the question whether. the 
trustees have the right to exclude: the 
Bene-Israel from the pulpit. It is 
concerned merely with the question 
whether the Bene-Israel have the right. to 
be nominated as candidates at an elec- 
tion’ of trustees and whether they- are 
vote thereat. The facts ‘to 
which „I have just. referred, however, do 
show the feeling -which has existed 
against the Bene-Israelin Rangoon. >’ 
.In recent years there has been some 
modification of the policy of , excluding 
the Bene-Israel from the pulpit. In 
1926, the then trustees of the Musmeah 
Yeshua Synagogue allowed a Bene-Isreal 
in the pulpit for the purpose of a first 
reading from the Torah, but did so :be- 
cause he gave an undertaking in writing 
that he would’ follow the . Jewish Law 
with regard to divorce, yibboom: and 
halissa. In the course of: this case it 


has been made quite clear that’ the de- 


fendanls are prepared to. allow full rights 
to the Bene-Israel, not only with regard 
to the election of trustees, but to services 
Synagogue, provided: that they 
give a similar ‘undertaking in writing. 
‘They adopted the same. attitude when 
they struck off the names of the Bene- 
Israel from the voters’ list last year. _ 
-The Bene-Israel have refused to ‘give 
undertaking . required -to 
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secure thè privilege afforded to other 
‘Jews,. not because they are not prepared 
to observe the Jewish Law, but on the 
_ground that the requirement was a reflection 
‘on them. It is worthy of note that in 
1932, another Synagogue, known as the 
Bethel Synagogue, was opened in Ran- 
‘goon, and that-in this Synagogue the 
“Bene-Israel have from the- beginning 
‘been granted the same rights as other 
Jews. I will now consider whether the 
*Bene-Israel in: Rangoon do in fact differ 
from other Jews in their observance of 
the Jewish Law with regard to divorce 
‘and halissa. The evidence convinces me 
‘that there. is no. difference in the ob- 
“-gervance of. these laws so far as the 


‘Bene-Isracl in this Province are concern- . 


„ed. ‘The two plaintiffs and three -other 
“members of the Bene-Jsrael community 
“have testified to this fact, and: have 
been. supported by Mr. A. J. Cohen, to 
‘whom I have already referred, and Mr. 
' J. E. Joshua, a clerk in the Secretariate, 
fboth of whom’ are unconnected with the 
‘Bene-Israel. On the other hand there is 
‘no evidence worthy of the name in con- 
‘tradiction. Moreover, defendant -No. 1, 
-who is one of the most prominent Jews 
in Burma, made it quite clear that itis 
merely a matter of belief that the Bene- 
‘Israel do not observe the laws referred 


. 0. P 

‘In face of the very definite evidence 
of the observance of these laws, it is 
‘impossible to hold that there is any 
foundation for the belief. In days gone 
by, the Bene-Israel may have adopted 
strange customs and through want of 
instruction and of understanding may 
have failed to observe all the Jewish 
Laws, but this does not mean that they 
do not do so now. On the contrary, 
those who have been led back to -the 
full faith and observances of their fore- 
fathers are less likely to wander. 
Except as regards divorce and halissa 
the defendants regards the Bene-Israel 
as orthodox Jews, and but for the doubts 
-which they entertain with regard to 
their observances of these two laws, they 
would be prepared to accept the Bene- 
Israel as being of the Jewish faith 
‘and community within the meaning of 
the scheme, It has been shown that the 


‘Bene-Israel do not differ from other 
-Jews in the observance of laws and 
therefore they come. within the defini- 


dion-accepted by the defendants. 


i th In -the 
-xelrcumstances ` it is- not 


necessary ‘to. 
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consider- what would ibe the effect 
if the- Bene-Israel repudiated ‘these Jaws. ` 
' There will be a- declaration that the 
Plaintiffs and other Jews called Bene- 
Israel- are eligible for appointment as 
trustees of the Musmeah Yeshua Syna- 
-gogue and are entitled to vote at elec- 
tions of: trustees. Consequent on “this 
declaration, the defendants will be direct- 
ed to draw up anew list of those Jews 
in Rangoon who are eligible for election 
to the office of trustee, and a new list 
of those who are entitled to vote at 
elections of trustees. 

This, of course, does not mean that 
the defendants will be compelled to include 
in these -lists the name of any 
Bene-Israel who is known not to be of 
the Jewish faith and openly refuses to 
obey the personal law of the Jews, but 
it does - imply that the defendants 
are not entitled to exclude from the lists 
a Jew merely because he is a Bene- 
Israel. TNR 

I consider that the costs of this case 
should come. out of the trust fund. The 
costs will be taxed in due course by 
‘the: TaxingjMaster. Ihave, however, been 
‘asked to fix the Advocates’ costs, and I 
think it better that I should do so. -I 
will fix Advocate’s costs at ‘ten gold 
mohurs with special costs of seven gold 
Heads per day for each day after -the 

st. i 


N. Order accordingly: 


——— 


_LAHORE HIGH COURT 

Second Civil Appeal No. 1091 of 1934 
i December 4, 1934 

. AGHA HAIDAR, J. | 

ABDUL HAQ AND ANOTHER—PLAINTIF#S 

i — APPELLANTS oo 
versus 

Musammat FATIMA—DEFENDANT— 


. RESPONDENT. 
Res judicata—Person having 
plaintiff impleaded as defendant 
Interest of -such person hostile 


same interest as 
in prior :suit— 
to .co-defendants— 
Subsequent suit by him—Decision in prior suit, if 
operates as-res judicata—Civil Procedure Code_(Act 
Y of 1908), s. 11. 
Where A was impleaded as a defendant: in-the 
previous suit, but his position was exactly the 
“same as that of the plaintiffs and his interests were 
_-hostile.to those of his co-defendants, and.the,plaint- 
‘ills could not obtain a relief against the defendants, 
unless there was a decision by necessary implication 
between. the conflicting interests of defendants Nos, 
1 and 2and A in the oldsuit ; 
. Held, that. the decision in the previous suit operat- 
ed as :res-judicata inirespect; of A’s_.sibsequént,suit 


_on the same point, 


1935 A 
S. ©. A. from “the: decree of the District 
Judge, Jhelum, dated March 27, 1931. 


l 


Mr, ‘Ghulam Mohyuddin, for the Appel- ` 


ants. 
gene Chand Mehra, for the Respon- 
ent. 
> Judgment.—The following pedigree- 
table will be helpful in understanding 





the facts.of this case: 
NUR DAD SAMANDA 
Musammat Musammat Musammat 
Fatima, -~ Sharfo Imam Bibi 


Musammat Nemat=Ghulam 


Bibi Hussain, 
—— 
nee eee 
- Fazl Haq Muhammad Sharit, 
A o n 
l | 
Nur-ul-Haq. Abdul Haq. 


<.. Bamanda was the original owner of the 
„property in suit. He -made a gift of 
his land to his daughter, Musammat Sharfo. 
‘Ghulam Hussain, the son of Musammat 
‘Sharfo, inherited the land from his mother 
_on her death. On the death of Ghulam 
“Hussain, his land was inherited by Musam- 
mat Nemat Bibi, his widow: On August 
19, 1921, Musammat Nemat Bibi made a 
gift of the land in suit to her father 
‘Nur Dad and afterwards re-married. A 
suit was brought on June 6, 1922, by 
Mohammad Sharif and Nur-ul-Haq against 
Musammat Nemat Bibi and Nur Dad, for 
a declaration that the gift in favour of 
‘Nur Dad by Musammat Nemat Bibi, 
would not affect the reversionary rights of 
the plaintiffs on the death or remarriage 
of Musammat Nemat Bibi. It is impor- 
tant to note that Abdul Haq, one of the 
plaintiffs in the present suit, was implea- 
ded as a pro forma defendant: but in the 
--yery forefront of the plaint it is distinctly 
alleged that, according to the genealogical 
table, the plaintiffs and defendant No. 3, 
namely, Abdul Haq are the descendants 
of Musammat Imam Bibi. It is further 
_alleged that,on the death of Ghulam Hus- 
sain, without any issue, the plaintiffs became 
‘entitled to the land in suit. There cannot, 
therefore, be any manner of doubt that in 
the old litigation the intersts of the plain- 
‘Lifis-and defendants No. 3 were absolutely 
_ identical gand the success of the plaintiffs 
-would ‘have been the success of defendant 
No. 3 as well. It is true that defendant 
No, 3 did not file a separate written 
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statement, but it goes withòut saying that 
he, too, realised the situation that his hattles 
were being fought by  thė'plaintiffs as 
against defendants Nos. land 2. In other 
words, on the frame of the- suit, the 
interest of defendants Nos. 1 and 2, on one 
side, and of- defendant No. 3, on the other 


„side, were distinctly ‘hostile and adverse 
‘to each other. 
-in that suit was: “ Whether the plaintiffs 


One of the important issues 


are collaterals of Samanda deceased ?” 

There can be no doubt: on this issué 
that though the word “ plaintiffs” is used, 
yet by necessary implication the rights 
and interest’ of defendant. No. 3-were also 
intended to be included in those, of the 
plaintiffs. Again, in the judgment a com- 
pendious reference to the descendants of 
Musammat Imam Bibi, the other daughter 
of Samanda, without any distinction being 
drawn between plaintiffs and defendants 
No. 3. It was distinctly realized in the 
course of the judgment that the suit had 
been brought by the descendants of Musam- 
mat Imam Bibi who claimed to be the 
reversioners meaning thereby the plaintiffs 
and Abdul Hag, defendant No. 3. The 
suit was thrown out on the ground that 
the plaintiffs had no locus standi to main- 
tain the suit. 

The present suit was brought by Abdul 
Haq and Nur-ul-Haq as plaintiffs against 
Musammat Fatima who has succeeded her 
father Nur Dad on the latter's death. It 
is admitted by the parties that Musammat 
Fatima should be treated as the represen- 
tative of Nur Dad. In the previous‘suit 
also the plaintiffs claimed to succeed as 
the reversioners of Musammat, Sharfo, 
through their mother Musammat Imam 
Bibi, The trial Court decreed the plaintiff's 
The defendant went up in appeal 
to the District Judge. There was some 
dispute about the identity of the land in 
the presen: suit and in the previous suit, 
but ihat question has now been finally 
settled in view of the finding of fact- ar- 
rived at by the Court below. The lower 
Appellate Court has, however, dismissed 
the plaintiffs’ suit on the ground that the 
decision in the previous suit operates as 
res judicata between the parties. ‘The 
plaintiffs have come up to this Court on 
second appeal. In my opinion, the decision 
of the Court, below is correct. From what 
has been stated above, it is no doubt 
true that, although Abdul Haq was implead- 
ed as a defendant in the previous suit, 
his position was exactly the same as thay 
of the plaintiffs and that‘ his interests ware 
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hostile to those of his co-defendants. The 
plaintiffs could not obtain a relief against 


the defendants, unless there was a decision . 


by necessary implication between the con- 
flicting interests of defendants Nos. 1 and 2 
and defendant No. 3in the old suit. The 
previous decision, therefore, in view of 
all the circumstances of the two litiga- 
tions operates as res judicata: vide Barkat 
Ali v. Karim Bakhsh (}). 

I would, therefore, affirm the decree of 
the lower Appellate Court, and dismiss the 
appeal with costs. - 
N. Appeal dismissed. 

(1) 14 Lah 442; AIR 1933 Lah. 325; 143 Ind. Cas. 
90; 34 P L R452; Ind. Rul. (1933) Lah, 308. 





RANGOON HIGH ‘COURT 
Miscellaneous First Civil Appeal No. 121 
of 1934 ; 
January 16, 1935 
Pacer, C. J. ann Mya Bu, J. 
A. S. CHETTYAR FIRM AND CTAERS — 
APPELLANTS 
versus 
T. VEERAPPA CHETTYAR— RESPONDENT 
tters Patent (Rang.), c al orde 
ae leave to defend—Whether ‘judgment’ within 
meaning of cl. 13—Civil Procedure Code (Act V.of 
1908), O. XXXVII, r.3, s. 105—Failure to fulfil 
condition—Decree—A ppea l—Validity of order grant- 
ing leave, if can be canvassed. cA: 

‘An order refusing absolutely an application for 
leave to defend is anorder which finally disposes 
of the rights of the parties. Buta conditional order 
granting leave to defend does not determine any of 
the rights of the parties and is not a judgment 
within the meaning of cl. 13, Letters Patent (Rang.), 
It is only anorder merely regulating the procedare 


i it and does not determine any right or 
iene ae Sukhlal Chunder- 


iabili between the parties. 
re Basri Bank, Ltd (1), relied on, Ramanlal 
Shantilal & Co. v. Chimanlal Damodardas (2°, not 


d. . 
fooien such an order is passed and on failure of 


the defendant to fulfil the condition, the Court 
decrees suit, it is open to the appellant to canvass 
the validity af the order on which the decree is 


d. . . . 
Piso. F.C. A. against a decree in Civil 


"Regular No. 295 of 1934, dated. July 3, 1934. 
Mr. J. K. Munshi, for the Appellant. 
Mr.K. C. Bose, for the Respondent. 


Page, C.J.—This appeal is dismissed. 
The suit was brought to recover the amount 
due under a promissory note executed by 
defendant No.-1 firm, of which it was alleg- 
ed that defendants Nos. 2 and 3, were part- 
ners. The suit was launched pursuant to 
O. XXXVII, Civil Procedure Code. The 
defendants filed affidavits in support 
of an application for leave to appear and 
defend the suit,in which they alleged (1). 
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that the promissory note in suit had been 
executed at Dedaye and not at Rangoon, 


and (2)that they had in fact paid Rs. 1,000 


towards the amount due under the pro- 

missory note. The plaintiffs filed-a counter- 

affidavit in which it was asserted that the 

promissory note was executed, as it pur- 

ported to be executed on the face ofit, at 

Rangoon, and not at Dedaye as alleged by 

the defendants. As regards the alleged 

payment of Rs, 1,000, it was stated in the -~ 
counter-affidavit that neither this sum nor 

any part thereof had been paid by the 

defendants as alleged: Now, the promis- 

sory note purported to have been executed 

in Rangoon, and in the circumstances ` 
Leach, J., passed the following order on 
July 3, 1934; 

“I will grant the defendants leave to defend 
provided that they pay into Court within one 
week the sum of Ks. 3,696-1-5 and furnish security 
for the balance of the claim to the satisfaction 
of the Oourt. In the event of the defendants 
failing to pay the amount in Court within the time 
stipulated or failing to furnish security, leave to 
defend will be withdrawn and the plaintiff firm 
will be entitled to a decree for the full amount 
claimed”. 

The defendants having wholly failed to 
comply withthe terms of the order of 
July 3, 1934, Leach, J., passed a decree 
for the full amount in favour of the plaintiffs 
on July 11, 1934. The defendants now 
appeal from the order of July 3, 1934, and 
also from the decree of July 11, 1934. i 

In my opinion no appeal lies from the 
order of July 3, 1934. To entitle the defend- 
ants to appeal from that order it is in- 
cumbent upon them to satisfy the Court 
that the order of July 3, 1934, was a 
“judgment” within cl. 13 of the Letters 
Patent. In my opinion it was not. ‘It was 
an order which merely regulated the pro- 
cedure in the suit and did not determine 
any right or liability as between the 
parties in the suit. The view which I take 
is in consonance with that taken by 
Jenkins, C. J., and Woodroffe, J., in 
Sukhlal Chundermull v, Hasterm Bank, Ltd. 
(1), with which I respectfully agree, Our 
attention has been called to Ramanlal 
Shantilal & Co. v. Chimanlal Damodardas 
(2) in which’a Bench of the Bombay High 
Court (Beaumont, C. J. and Rangnekar, 
J.) held that an’ order passed under 
O. XXXVII, r. 3: ee 

“directing that upon the defendants depositing in 
gourt a sum of Rs 5,000 on or before September 24, 

(1) 42 O 735; 3: Ind. Cas. 238; A I R 1915 Cal. 
771;22 OLJ 41. X 

(2) 56 B 268; 137 Ind. Oas. 397; A I R 1932 Bom. 
zea; 34 Bom, L R 252; Ind. Rul, (1932) Bom. 
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1931, the defendants be and they are hereby granted 
leave to appear and defend this suit ” 

was a judgment within cl. 15, Letters 
Patent of the Bombay High Court. The 
ground upon which thai judgment was 
passed was that, inasmuch as an order 
absolutely refusing an application for 
leave to defend was a “judgment” it was 
obvious that conditional order would stand 
on the same footing.(per Rangnekar, J., 
ibid, p. 274). With all due deference it 
appears tome thatthe two orders differ 
toto coelo. An order refusing absolutely an 
application for leave to defend is an order 
which finally disposes of the rights of the 
parties. Allthat remains to be done is 
that the order should be worked outin 
accordance with law. On the other hand 
I am of opinion that an order such as the 
one under consideration in that case or 
in the. present case does not determine any 
of the rights of the parties in the suit. In 
my opinion the decision of Jenkins, U. d., 
and Woodroffe, J., in Sukhlal Chundermull 
v. Eastern Bank, Ltd. (1) must be preferred 
to the decision of the Bombay High Court in 
Ramanlal Shantilal & v. Chimanlal Da- 
modardas (2). In my opinion no appeal lies 
from the.order of July 3, 1934. On the 
other hand I am of opinion that an 
appeal does lie from the decree passed 
on July 11, 1934. It camnot be disputed 
that the decree finally determined the 
right of the parties, and is, therefore, a 
“judgment” within the meaning of cl. 13 
of the Letters Patent. 

The only remaining question is whether at 
the hearing of an appeal from the decree of 
July 11, 1934, it is open to the appellant 
to canvass the validity of the order of 
July 3,1934, upon which the decree is 
based. I am disposed to think that the 
appellant is at liberty to do so(s. 195, 
Civil Procedure Code, and Wadanlal 
Lachmandas v. Kedarnath Sheshinghdas (3). 
For these reasons, in my opinion, the appeal 
fails and must be dismissed with costs, 

Mya Bu, J.—I agree. 

N. Appeal dismissed. 

(3) 125 Ind. Oas.438; A I R 1939 Bom, 364; 32 
Bom. L R 660; Ind Rul. (1930) Bom. 342. 
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LAHORE HIGH COURT 

Civil Appeal No. 538 of 1934 
July 17, 1934 
BEOKETT, J. . 

Musammat RURO—PLAINTIFF— 
APPELLANT 
versus 
BAGH SINGH AND OTHERS—DEFENDANTS— 

RESPONDENTS : i 

Muhammadan Law—Marriage—Prohibited degree— 
Marriage with "chachi", if within prohibited 
degrees of consanguinity —Marriage during iddat, 
whether void or irregular—Irregular marriage, if 
acquires validity in absence of formal dissolution— 
Renouncing of invalid marriage — Effect of, on 
status of parties, issues and dower. 

A marriage of a Muhammadan with his “chachi” 
she being the widow, of his grandfather's nephew 
is validand does not come within prohibited degrees 
of consanguinity. There may be some doubt on the 


„point whether a marriage celebrated during the 


period of iddat should be regarded as merely 
irregular or altogether void, although the practice 
in the Punjab has been to treat such marriages as 


. entirely devoid of any legal effect, so far as the 


parties themselves are concerned. But an irregular 
marriage does not acquire validity in the absence 
of formal dissolution and can be repudiated by the 
parties at any time either before or after consum- 
mation. When an invalid marriage is renounced, 
it has no legal effect on the status of the parties 
though it may affect the legitimacy of any issue 
of the marriage, and also the right of the wife to 
payment of dower. 

©. A, from an order of the Additional 
District Judge, Lahore, dated Decem- 
ber 18, 1933. i 

Mr. Partap Singh, for the Appellant. 

Mr. Jiwan Lal Kapur, for the Respon- 
dents. 

Judgment.—Musammat Ruro has a 
claim to certain rights in immovable pro- 
perty but these rights depend on whether 
she was originally the wife of Thobą, 
deceased, and was subsequently mar- 
ried to Sundar. She has been directed 
by the Revenue Courts to obtain a declaras 
tion from a Civil Court on these questions. 

The fact of her marriage with Thoba 
is no longer in dispute and we are only 
concerned with the question of her marriage 
with Sundar, ‘It is admitted that she 
went through some form of marriage, but 
Musammat Ruro alleged that she did so 
under compulsion. The finding of the 
lower Appellate Court is that no com- 
pulsion was exercised, and this finding 
must be taken as conclusive. We are 
thus left only with the question of the 
validity of the marriage. An objection 
was raised that the marriage was invalid 
as it was one contracted between the 
parties within the prohibited degrees of 
consanguinity Musammat Ruro and Sundar 
being Mussalmans. The record’ merely 
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shows that Musammat Ruro was regarded 
as the “Chachi” of Sundar inthe village, 
her late husband -having been nephew of 
the grand-father ‘of Sundar. This would 
certainly not invalidate the marriage, and 
the objection has rightly been treated as 
frivolous. ae 

‘There remains a more important ob- 
jection. The supposed'marriage admittedly 
“took place during the period of iddat, so 
“it was undoubtedly irregular, if not 
altogether void. The learned District 
Judge has held that the defect was cured 
inasmuch, as there was no formal dis- 
solution of marriage before the period 
of iddat-expired and that the marriage 
accordingly became valid after. that. This 
‘view does not.appear to be correct. There 
may be-some doubt on the point whe- 
ther a marriage celebrated during the 
period of iddat should be regarded as 
merely irregular or altogether void: al- 
though the practice in this province has 
‘been to treat such marriages as entirely 
-devoid- of any legal effect, so far as the 
parties themselves are concerned. But an 
irregular marriage does not acquire vali- 
dity in the absence of a formal dissolu- 
tion and can be repudiated by the 
parties at any time either before or after 
consummation. In the present instance 
the evidence on the record is sufficient 
to show that Musammat Ruro repudiated 
the marriage at once, apparently before 
consummation had even taken place. When 
an invalid marriage is thus renounced, 
it has no legal effect on the status of the 
‘parties, though it may affect the legitimacy 
‘of.any issue of the marriage, and also 
the right of the wife to payment of 
dower. . 

For these reasons, I accept the appeal 
-and grant Musammat Ruro a declaration 
that she is the widow of Thobo, and that 
she went through an irregular marriage 
with Sundar, but that the latter marriage 
thas no legal effect upon her status. She 
will receive her costs from the defendants 
throughout. 


D Appeal acc epted. 


LAHORE HIGH COURT 
. Second Civil Appeal No. 1076 of 1933 
February 22, 1935 
CoLDsTREAM AND Jat Lat, JJ. 
NATHWA AND axnoTaeR—APPELLANTS 
VETSUS 

RAM SAROUP AND orners — RESPONDENTS 
Custom (Punjab)—Succession, rule of—Riwaj-i-am 
—Entry that certain custom prevails in District 
but different custom in certain village—Presumption, 
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if arises —Jats of Jaunti in Delhi Province— 


Chundawand rule prevails. 

Where according to the riwaj-i-am the rule of 
inheritance generally prevalent in the District is 
pagwand, but in certain Jat villages the chunda- 
wand custom also prevails, the entry does not raise a 
presumption on either side: 

Held, that among Jats of Jaunti in Delhi Pro- 
vince, the chundawand rule of succession prevails. 

. ©. A. from a decree of the District 
Judge, Delhi, dated March 20, 1933. 

Mr. Kishen Dayal, for the Appsllants, 

Messrs. Shamair . Chand and Qabul 
Chand, for the Respondents. 

Coldstream, J.—One Fateh, a Jat of 
Jaunti in Delhi Province, died in or shortly 
before 1895. By his first wife Musammat 
Sunder he had two sons, Nathwa and 
Ranjit. By his second wife Musammat 
Sarvan he had a son Shame Ram. This 
Shame Ram had three sons one; of whom 
was Nand Lal. Fateh’s land was record- 
ed by mutation as the property of Nathwa 
one-third, Ranjit one-third, and Shame 
Ram’s descendants one-third. This muta- 
tion, however, was corrected in 1895, when 
the land was divided according to the 
one of 
Musammat Sunder’s sons was present dur- 
ing the mutation proceedings. Nand Lal, 
Shame Ram's son had two wives, Musammat 
Mathri and Musammat Dhanno; by the 
former he had three sons and by the latter 
two. After his death his land was record- 
ed by mutation in the revenue records as 
having devolved upon his sons according 
to the chundawand rule, Nathwa was 
present at the mutation proceedings and 
in support of his statement that the family 
followed the chundawand rule in matter 
of inheritance, cited the instance of his 
own father’s lands which had devolved 
upon Fateh’s successors in 1895 in accord- 
ance with this rule, 

In 1930,:Nathwa applied for partition 
of the joint family holding alleging that 
he and his brother Ranjit were entitled to 
divide it in accordance with the pagwand 
rule. In view, of the manner in which 
the property of Fateh had devolved, 
the Revenue Officers did not partition the 
land in accordance with Nathwa’s request, 
but directed him to establish in a Civil 
Court his contention that the family follow- 
ed the pagwand rule. Accordingly on April 
3, 1930, Nathwa and his brother Ranjit 
instituted the suit from which this appeal 
arises for a declaration that they were 
owners of a two thirds share in the landed 
property of their father Fateh in accordance 
with the pagwand rule of succession. The 
trial Court decreed the claim, but. the 
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“decree was set aside on appeal: by the 
District Judge of Delhi, who dismissed the 
suit, 

Against this decision Nathwa ail Ranjit 
have presented the present appeal. It is 
contended on their behalf by Mr. Kishen 
Dayal that the evidence does not justify 
the ‘decision of the lower Appellate Oourt. 


He relies mainly upon the riwaj-t'am com-: 


piled in 1880 where it isstated itbat the 
Hindu and Muhamadan Jat zemindars of 
six villages declared that the rule of chun- 
dawand was followed, while the zemindars 
of the other villages declared that all sons 
inherited in equal shares. 
According to the riwaj-t-am prepared at 


the time of the settlement of 1909-10 the- 


rule of inheritance generally prevalent inthe 
district is pagwand “but in certain Jat vil- 
lagesthe chundawand custom also prevails,” 
This entry does not raise a presumption on 
either side. The District Judge has based 
his decision on the proved fact that on 
three different occasions the chundawand 
rule has been followed in this family and 
the mutation regarding the devolution of 
the property on each occasion has been 
allowed to pass unchallenged. The appel- 
slants did not prove any instance of the 
pagwand rule having been followed in this 
particular family. I can see no sufficient 
-řeason for interfering with the decision of 
the -District Judge and would actordingly 
dismiss the appeal with costs. 

- Jal Lal, J.—I agree. ease 

N. ~ Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT: | 
Criminal Revision No. 402 of 1934 
December 5, 1934 
. Gepusr, A. J.O. ' 
MUNIC CIPAL COMMITTEE, BILASPUR 
— APPLICANT l 


versus \ 

k BANSIDHAR —NOoN-APPLIOANT 

. Criminal Procedure Code (Act V| of 1898), 
8. 43)—Acquittal— Interference by High Court on 
revision by private prosecutor—Power of High 
Court—Inierpretation of bye-law—Benefit of doubt 
guen to accused—C, P. Municipalities Act (I 

19234 s. 179—Bye-law , No 5 framed under— 

hether ultra vires. 

The High Oourt is not precluded from inter- 
fering with an order . of acquittal, at the 
instance of a private ‘prosecutor. The High Court 
can interfere if circumstances justify it. 

[Case-law discussed. (1 


~The -accused “weré'-- acquitted of ' ay charge `of 
l 
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breach of a bye-law framed by the Municipality 
as the Honorary Magistrates who tried the case 
were doubtful whether the bye-law was ultra 
viresor not, and they gave theaccused the benefit 
ofthe doubt. They also erroneously considered the 
question of intentionto break the bye-laws, The 
main object of the Municipality in applying for . 
revision was that the doubt cast on the validity of 
their bye-laws should be dispelled. The 
District Magistrate having been moved to ask the 
Local Government to appeal refused to do soas 
the case was not likely to reach the Local 
Government within a month and a half from 
the dateof the orderof acquittal and advised the 
Committee to apply suo motu, In revision the High: 
Court had not to go into the evidence and 
had only to find whether the bye-laws were 


valid: 

Held, thatthe High Court would interfere from 
the order of acquittal. 

Bye-law No.5 framed under s. 179 ofthe Central 
Provinces Municipalities Act of 1922, is not ultra vires 
and a ‘breach of the bye-lawis punishable, 

Cr. R. against an order of . the 
Deputy Commissioner, Bilaspur, dated 
August 23, 1934. 

Mr. R. N. Padhye, for the Applicant. 

Order.— This order will also dispose 
of Criminal Revisions Nos. 403 to 405 and 
424 of 1934. The applicant in each case 
is the President of the Municipal Qom- 
mittee, Bilaspur, and he prays that the 
orders passed by the Court of the Hono- 
rary Magistrates, Bilaspur, acquitting the 
non-applicants of breach of s. 5 punish- 
able unders. 14 of the Bye-laws of the 
Bilaspur Municipal Committee be set aside 
and the cases be remanded for re- 
trial. Soa Be 

.A preliminary objection is taken on 
behalf of the non-applicants that this Court 
is not competent to interfere with an 
order of acquittal except when moved todo | 
so by the Local Government. The non-ap- ` 
plicants’ Pleader refers me to Sherkhan.v. 
Anwarkhan (1), Faujdar Thakur v, Kasi ` 
Chowdhury (2), Emperor v. Sheodarshan 
Singh (3), Emperor v. Shivputraya (4), 
Emperor v. Maung Aung Gyaw (5), 
Damdoo v. Harba (6) and Kishan Singh 
v. Emperor (7). In noneof these: cases 


Q) 23 N L R 40; 102 Ind. Cas, 219; A I R 1927 Nag 
170; 28 Or. L J 523, 

(2) 42 O 612; 27 Ind, Oas. 186; 19 OWN 184; 21 O 
LJ- 53; 16 Or. L J 122. 

(3) 44 a 332; 65 Ind. Oas. 859; 20 A L J 190; 23 Or. 
L J 202; A I R 1922 All. 487, 

(4) 48 B 510; 86 Ind. Oas: 478; 26 Bom: L R 438; 
AIR 1924 Bom, :456; 26 Or. L J 830. : 

(5) 1R 603; 76 Ind. Oas. 830; 2 Bur. L J 224; A 
I R 1924 Rang 98;-25 Or. L J 270, 


(6) 101 Ind. Cas'895; AI R 1927°Nag. 210; 
28 Or. LJ 51), 
(1) £0 A 72% 111 Inds Oas. 332; AI R1928 


PO 254; 290r. L.J. 628; 50 WN 911; 28 L W 
396; (1998) M.W N 749; 29 P L-R 575; 330 W'N L; 
48 Ò L J 397; 30-Bom. L R 1572; 55 M L J786 55 i 
A 390; 26 A L J 1099 (P C.), 
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do I find it laid down that the High 
Court is precluded from interfering at 
the instance of a private prosecutor. In 
Emperor v. Sheodarshan Singh .(3) and 
Emperor v.. Shivputraya (4) it wae pointed 
-out that s. 439 (4) does not allow the High 
Court toconverta finding of acquittal 
into one of conviction, But that ques- 
tion is not the same thing as saying that 
the High Court may not set aside an 
acquittal and remand thecase. In Kishan 
Singh v. Emperor (7) s. 439 (4) directly 
applied. The appellant there had been 
tried by a Sessions Judge, under s. 302 
and was convicted under s. 304; the 


Local Government failed to appeal bat- 


applied in revision and the High Court 
accepting the revision application convict- 
ed the appellant of murder and sentenced 
him to death: their Lordehips of the Privy 
Council ‘pointed out’that the finding at 
the trial amounted to an acquittal of 
murder and that the High Court had acted 
without jurisdiction against the rule laid 
down in s. 439 (4). 
To the cases above mentioned may be 
added the following: Sitaram v. Tilok- 
chand (8),. Dabiru’di Naskar v. Sakat 
Molla (9), Emperor v. Achhar Singh (10) 
ànd Rasul Khan v. Zarin Khan (11). In 
all these cases it was recognised that the 
Higk Court can interfere if circumstances 
justify it. This I find from the use of 
the word ‘ordinarily’ or the phrase ‘as a 
general rule! in every case; for instance, in 
Sitaram v. Tilakchand (8) it is said that 
the High Court, although it has jurisdic- 
tion to interfere with an order of acquittal, 
will not ordinarily doso where the ques- 
tion-is merely one of appreciation of 
evidence. In Rasul Khan V. Zarin 
Khan (11) it was said that the High Court 
ought not, as a general rule, to entertain a 
reference direct under s. 438, Criminal Pro- 
cedure Code, where the Local Government 
does not appeal or the District’ Magistrate 
does not move the Local Government to 
appeal. In Emperor v. Ganpat (12) the 


(8) 28 N L R 298; 141 Ind. Cas, 273; Ind. Rul. (1933) 
Nag. 55; AIR 1933 Nag. 36; 34 Or. LJ 145; (1933) 
Or. Cas 78. 

(9) 56 O 924; 116 Ind. Oas. 164; 49 O. L J 129; 
rn WN 258; AIR1929 Oal. 169; 300r,L J 
57 


- (10) 5 L 16; 8l Ind Las. 517; A IR 1924 Lah, 451; 
25Cr.LJ 931. > 

(11) A IR 1934 Lah. 533; 134 Ind. Oas, 208; (1931) 
Or. Cas. 773; 32 Or. L J 1128; Ind. Rul. (1931) Lah. 
912; 32 P L R 789. . 

(12) 29 N L R 365; 146 Ind. Oas., 332; A I R 1933 
Neg. 259; (1933) Or, Oas. 930; 6 RN 85; 35 Or, L 

28, 7 : 
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head-note does not seem to lay down: 
without restriction the proposition that the -. 
High Court ought not to interfere in re- 
vision against an acquittal where the Local 
Governmenthas not preferred an appeal. 
If the facts of that case are looked to, 
however, itseems that the head-note is 
framed in somewhat too wide terms: it 
was the District Magistrate himself who 
had made the reference in that case under 
8.438 and the -reasons for rejecting it 
were that he ought to have moved the 
Local Government to appeal and that the 
High Court ought not to interfere in re- 
vision where it cannot doso without prac- 


tically hearing the case on the evidence. 
In this connection Dabiruddi Naskar v. 
Sakat Molla (#) was referred to. I do not 


find that Emperor v. Ganpat (12) is an 
authority for saying that in no case cana 
revision application against an acquittal 
be entertained. The High Court should be 
left untramelled to interfere in exceptional 
cases. 

Now, in the present case we find that- 
the accused were acquitted because the 
learned Honorary Magistrates were doubtful 
whether the bye-laws were ultra vires or 
not and so they gave the accused the 
benefit of this doubt. They also erro- 
neously considered the question of inten- 
tion to break the bye-laws. These cases 
undoubtedly do raise a poiat of general 
public interest touching. the powers of 
Municipality to deal with. all- such 
lessees and the -main object of the Muni- 
cipality in applying for > 
that the doubt cast on the validity of 
their bye-laws should be dispelled. The 
District Magistrate was movedto ask the 
Local Government to appeal and his 
only reason for refusing to do so, as 
appears from his letter dated November 
14, 1933, copies of which are on record, 
was that the case was not likely to reach 
the Local Government within a month 
and a half fromthe date of the order 
of acquittal. He admitted that he had 
not time to scrutinise the cases him- 
self and advised the Committee to apply 
suo motu. Thus there is no refusal of 
the Local Government to appeal on the 
ground that the appeal was not desirable; 
while the Municipal Committee has done 
all it could inthe matter. It- is also 
not a case in which it is necessary for 
this Court to go into the evidence and 
so practically to-prejudge the guilt of 
the accused. It has only to be found 
whether the bye-laws are valid. If they 


revision is ` 
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are, then the accused should ` not have 
been given the benefit of the doubt on 
that ground and their cases require further 
investigation. 

The accused have been -prosecuted for 
breach of bye-law No. 5 framed unders. 179 
of the Central Provinces Municipalities 
Act of 1922. Such a breach is punishable 
under bye-law No. 14. Bye-law No. 4 (c) pro- 
vides that every Municipal shop, stall, 
chabutra or site in the Municipal markets 
shall, on the ‘expiry of the period of its 
lease, be again leased out to ths ex-lessee, 
provided he is a satisfactory tenant and 
pays therent fixed for the year. regu- 
larly. Bye-law No. 5 provides that: 
Every. person, the term of whose lease 
has expired,’ shall, onthe date of the 
expiry of the lease, . at “once. 
notice vacate the shop, stall, 
or site leased 


chabutra 


is again ‘leased to him and he has paid - 
the advance as provided in bye-law 4 ' 
(a) above, 


In this Court no argument has been 


pressed on me to show that these bye- - 


laws ‘are ultravires. ‘Section 173- (1) 
(b) provides that the Committee may 
make bye-laws for (among other things) 
inspecting and regulating the use of 
markets. 
Merchant Karelingunj v. Notified Area 
Committee, Karelingunj (13) that such a 
power does not extend to regulating the 
trade relations between traders transacting 
business in Municipal markets. That 
principle was laid down on the authority of 
an English case—Toronto (City) Municipal 
Corporation v, Virgo (14) (Halsbury’s 
Laws of England, Vol. VIII, s. 83). But 
such interference with trade is quite 
different from prescribing who shall. ba 
entitled touse the market. Stalls are 
limited in number, and it: is obviously 
the duty of the Municipality to frame rules 
for their allotment ‘and~‘re-allotment. If 
such rules did not exist,there would be 
quarrels and confusion. It need also 
hardly ‘be stated that the Municipality is 
entitled to charge rent forthe stalls and to 
refuse on reasonable’ grounds to renew the 
leases. It is entirely for the Committee 


to determine under bye-laws 4 (c) whether. 


a tenant has been satisfactory or not and 
the Courts will not interfere with the due 
exercise of that discretion, A man „who 


(13) AIR 1933 - Nag. 68; 142 Ind.. Oas, 857; 15 NL 
J 168; Ind. Rul (1933) "Nag. 139; 34 Or LJ 408: 
1933) Or. Oas. 297, 

(14) (1896) A O 88; 65 L J P O4; 73 LT 449.-- 
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>in the five cases 
without ° 


to him unless the same -> 


It has no doubt .been held in . 
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has not been paying rent regularly ac- 
cording tothe terms of his lease-deed, is 
obviously an unsatisfactory lessee. I would 
add thatthe prosecution is not for failing 
to pay rent but for defiance of the order 


to quit. Here again it is’ reasonable that 
the Municipality should have such powers ` 


-and that such defiance should be punish- 


cd. Each lessee has agreed io writing 
to be bound by the existing and future 
market regulations of the Committee: see 
Ex. P-5, ete. 

For the above reasons I hold that the 
bye- laws under discussion are not ultra 
The revision applications are al- 
I set aside the orders of acquittal 
and direct that the non- 
applicants be re-tried. 


lowed, 


N. Application: allowed. 


MADRAS HIGH COURT 

Civil Revision Petition No. 1581 of 1933 
December !7, 1934 
.VEN CATASUBBA "Rao, J. 

SRI PERLA ANNAPURNAMMAGARU 

AND ANOTHER— DEFENDANTS 

-- PETITIONERS 
versus 
Tue RAJAH oF VIZIANAGARAM 
—PLaINTIFF—RESPONDENT 

Estoppel— Party alleging that land is estate and 


getting decree in Civil Court cannot subsequently turn ` 
round and invoke jurisdiction , of Revenue Court— 


, Revenue Court—Collector’s order in revision— High 


Court's power to revise— Civil -Procedure Code (Act , 
V of 1903), s. 115. 

Where the plaintiff, a zemindär instituted a suit - 
in a Civil Court for ejectment alleging: that the 
village in question was not an estate and obtained 
a decision in his favour, though the defendants 


_ had denied his allegation and expressly pleaded 


that the village was an estate ; 

Held, that it wag not open to the plaintiff in | 
subsequent proceedings against the same defend- ` 
ants to turn round and say that the land was an 
estate and invoke-the jurisdiction of the Revenue 
Courts. Smith v. Baker (5), Ambu Nair v. Velu Nair 
(6) and Ram Khelawan Singh v. Maharajah of 
Benares (7), referred to. 

Where a Sub:Collector returned a plaint for 
presentation to the proper Court but his order was 
reversed by the Collector in revision : ee 

Held, that the High Oourthad power to revise 
the Collector’ s order. Parasawmy v. Alamelu Natchiar 
Ammal (1), Ramaswamy Goundan v, Kali Goundan 
(2), referred to. Raghunadha Patro v. Gounda Patro 
(3), commented upon. z 

O.R. P.under ss. 115 of Act vy of 1908, 
and 107- of the Government of India Act, 
praying the High Court against the pro- 
ceedings of the Court of the District 
Collector of. Vizagapatam in D. District 


. No, 2710 of 1933 A-2, dated August 31,- 


. 


784 


.1933, (Summary Suit No. 687 of 1932), 
‘Sub-Collector’s Ccurt, Vizianagaram. 

Mr. P. Somasundaram, for the Peti- 
tioner. : 
_..Mr. S. Venkatesa Ayangar, for the Res- 
- pondent. - f 

Judgment. —The learned Sub-Collector, 
holding that the Court had no jurisdiction, 
returned the plaint for presentation to 
the proper Court. On a revision petition 
baving been filed. before the Collector, 
he reversed the order of the first Court 
and remanded the suit for disposal. The 
question is, whether the High Court's 
-power extends to revising the order of 
the Collector, made by him in the exercise 
of his own revisional powers. This ques- 
tion must be answered in the affirmative 
on the authority of Paraswmy v. Alamelu 
Natchiar Ammal (1), Ramaswamy Goundan 
v. Kai Goundan (2), Mr. Venkatesa 
Ayyangar relies upon the decision of the 
majority of the Judges in Raghunadha 
Patro y. Gounda Patro (3), but that case 
dealt with the orders of the Board of 
Revenue and not of the Collector and 
having regard to the dissent expressed 
from it by several Judges in the later 
Full Bench case Rajah of Mandesa v. 
Jagannayullu (4), as -also by the referring 
Judges there, I am not prepared to extend 
its application beyond what has ‘been 
actually decided by it, The preliminary 
objection, therefore, fails. 

‘Now, dealing with the merits, the 
principle that a party cannot both approbate 
and reprobate, clearly applies. The plaint- 
iff (The Rajah of Viziangaram) alleged in 
. the. previous suit (O. S. No. 223 of 1923) 
on the file of the District Munsif's Court 
at Vizianagaram that the village in ques- 
tion: was not an estate and obtained a 
decision in his’ favour on that point. 
The defendants there denied his allegation 
and expressly pleaded that the village 
was an estate and a specific’ issue was 
raised upon the point. The plea was, 


“The land sued for being an “estate” within the. 


meaning of Madras Act I of 1908, the Court has 
no.jurisdiction to try this suit" 
and the issue framed ran thus: 

“Whether this Court has no -jurisdiction 


to try ‘the suit’? After an elaborate’ dis- 


(1) 42 M 76; 49 Ind. Cas. 11; AIR 1919 Mad: 510: 
‘35 M L J 632; 9 L W 26; (1918) M W N 107.° i 
(2) -42 M 310; 52 Ind. Cas, 634; A I R 1919 Mad, 
672; 38 M L J 57L. 
(5)55 MLJ 798; 114 Ind. Cas. 161; ATI R 1928; 
Mad.1032, - 


(4) 63 M L J 450;'140 Ind. Cas. 331; AI R 1932 
Mad, 612; 55 M 883; (1932) M W N 350; 36 L W 292; 


Jnd, Rul, (1932) Mad, 859; | 
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- N 739; 65 M L J 103; 28 LW 29`(P 0) 


. 0. XXXIV, T. 3, 
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cussion of the question, the District.Munsif... 
ound, agreeing with the plaintiff,- thát ~ > 


the land was not an estate, and that the 
Court had jurisdiction. The defendant's 


further pleaded that independent of the~ ; 


” 


Estates Land Act, they were entitled to ` 
occupancy rights. Even this contention 
was negatived and a decree was passed, 
ejecting the defendants from the holding. 
An appeal was taken to the District Court 
and the learned Judge upheld the 
finding of the District Munsif that the 
village was not an estate: he observed: ; 


“The validity of the lower Court's first finding, ` 


that Vantithadi Agraharam is not an estate, cannot 
be-shaken”, 


But on the second question, 
differing from the District Munsif, he 
found that the defendants acquired: 


occupancy rights and on that finding,. 
dismissed the plaintiff's action. I am 


quite clear that apart from any question ; 


of res judicata, the. plaintiff cannot now ` 


turn round and say that the landis an estate - 
and on the strength of that assertion, . 


invoke the special jurisdiction of the 
Revenue Courts. To use the words in 
Smith v. Baker (5), quoted by the Judicial 
Committee in Ambu Nair v. Velu Nair’ 
(6), he cannot at. the same time blow 
hot and cold. See also Ram Khelawan- 
Singh v. Maharaja of Benares (7). 

The Civil Revision Petition is allowed; 
the lower Court's order is set aside and». 
that of the Sub-Collector is restored with. 
costs throughout, The plaint: will be: 
nee for’ presentation: to the proper 

ourt. : ` 


~ 


A. Petition allowed.. 
(5) 8 O P 350 at p. 357. 2 o ar 
(6) 56 M 737; 143 Ind. Oas.433; A I R 1933 P O: 

167; 60 I A 266; Ind. Rul. (1933) P O 165; 37 OW” 

N 797; 35 Bom, L R 807;:570 L J 454; (1933) M W` 


(7) 120 Ind. Oas, 125; A I R 1930 All: 15; Ind. Ruf, 
(1930) All, 13; (1930) A L J 924; 14 RD 63. 


RANGOON HIGH -COURT 
First Civil Appeal No. 198 of 1934 
March 11, 1935 
PaaB, C. J. and Mya Bo, J. 

M. A. L. M. CHETTYAR F1gm— 
APPELLANT 


versus 
MAUNG PO HMYIN AND orazRs— 
RESPONDENTS : 
Limitation Act (IX of 1908), Seh. I, Arts, 181, 


` 183—Mortgage suit—Preliminary decree—Right. given 


under—Nature of—Application for final .decree—' 
Limitation—Civil ‘Procedure Code (Act V of 1908), 


ew” 


n+ i cad 
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The right that is given under the preliminary 
decree to the mortgages is a Tight, subject to any 
order that may be made in respect of redemption, 
to apply tothe Court for a final decree for sale of 
the property. - ` 

An application for a final decree is not an ap- 
plication to enforce the preliminary decree. Such an 
application does not fall within Art. 183 but falls with- 
in Art. 181, Limitation Act. Amolak Chand v. Sarat 
Chunder (1) and Harendra Lal v. Maharani Dasi 
(2), referred to. 


F. A. against an order of the High Court, 
dated November 14, 193). 
Mr. Kalyanvalla, for the Appellant. 
Page, C. J.—This case raises an in- 
teresting question of limitation. The 
appellant obtained a preliminary mortgage 
decree on November 21, 1930, The period 
fixed for payment of the amount due ended 
on May 21, 1931. The appellant applied 
for a final decree for sale on August 23, 
1934. Leach, J., has held that the applica- 
tion for a final decree was governed by 
Art. 181, Sch. I, Limitation Act, and has 
dismissed the application as being out of 
‘time. The appellant contended in the trial 
Court and also at the hearing of the 
appeal that the application for a final 
decree was governed by Art. 183 and not 
by Art. 181, and therefore that the appli- 
cation was within time. The question that 
falls for determination is’ whether an appli- 
cation for a final decree for sale in a 
mortgage suit is an application to enforce 
a judgment, decree or order of the High 
Court passed in the exercise of its original 
civil jurisdiction within Art. 183. Now, 
under ss, 88 and 89, Transfer of Property 
Act (IV. of 1882) the decree directed 
“that in default of the defendant paying as therein 
mentioned, the mortgaged property or a sufficient 
art thereof be sold, and further that on default 
Being made the plaintiff or the defendant, as the 
` case may be, may apply to the Court for an order 
absolute for sale of the mortgaged property, and 
the Court shall then pass an order that such prop- 
erty, or a sufficient part ‘thereof be sold and that 
the proceeds of the sale be dealt with as is mention- 
ed in s. 88, and thereupon the defendant's right to 
redeem and the security shall both be extinguished.” 
It has been held that an application 
for an order absolute for sale under s. 89 
was an application to ‘‘enforce the decree” 
that had been passed under s, 88, because, 
as Jenkins, O. J., pointed out in Amolak 
Chand v. Sarat Chunder (1), “no further 
decree was requisite, All that was required 
was under s,¢9 an order for sale.” His 
Lordship then proceeded to refer to the fol- 
lowing observations by Lord Davey in Ha 


rendra Lal v. Maharani Dasi (2) at p. 97*: 
(1) 38 O 913; 11 Ind. Oas. 943; 16 O W N49, 
(2) 28 O 557; 281 A 89; 8 Sar.48;5 O WN536; 
ll ML J171(P O). 


* Page of 28 L A—|Ed] ~ s% 
157—99 & 100 
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“Under the circumstances, it is not surprising that 
the respondents were not able to find the money on 
the stipulated day; and thereupon the present 
appellant presented a petition for realization of’ 
his entire decree by sale of the mortgaged properties 
.».. The learned Subordinate Judge in the first 
instance gave the appellant execution for the whole 
amount of his decree” 
and the learned Chief Justice added: 

“So it appeared to the Privy Council in that ‘casé 
that an application for an order for salewas a peti- 
tion for realization by the mortgagee of his decree.” 


When the Civil Procedure Code was enact: 
edin 1908, however, ss, 88 and 89, among 
other sections of the-Transfer of Property 
Act, were remodelled and embodied in 
O. XXXIV of the Code, and instead of 
there being but one decree to be enforced 
in case of default by an application for 
an order absolute for sale there were sub- 
stituted two decrees, a preliminary mort- 
gage decree to be followed in case of 
default by a final decree for sale, The 
question therefore is whether, having re- 
gard to the form of the decrees which are 
now passed in a mortgage suit the applica- 
tion fora final decree is an application to 
enforce the preliminary decree that has 
already been passed. In my opinion the 
answer depends upon the terms of the 
preliminary decree. Under O. XXXIV, 
r.. 3 (2) itis provided that 

“The Court shall pass a preliminary decree declar“ . 
ing the amount so found due and further declaring 
that the plaintiff shall, subject to the proviso 
hereunder stated, be entitled to apply for and 
obtain a final decree' for sale ‘of the mortgaged 
property or a sufficient part thereof,” 
stibject to any order extending the time 
within which redemption may be made... 
Is the application for a final decree in 
such a case an application to enforce 
the preliminary decree- that has already 
been passed? In my opinion it is not; 
because in order to be a mode of-enforc- 
ing the preliminary decree it must be an 
application to enforce a right that accrued 
to the mortgagee under the preliminary 
decree. Unders., 88, Transfer of Property 
Act, the decree directed that the property 
should. be sold on default being made by - 
tho mortgagor, but under O. XXXIV, r.3 
of the Code, the preliminary decree does 
not direct that in case of default: the prop- 
erty shall be sold, nor does any right of 
sale thereunder accrue to the mortgagee. 
The right that is given under the prelimin- 
ary decree to the mortgagee is a right, 
subject to any order that may be made in 
respect of redemption, to apply to the Court 
for a final decree for sale of the property. 
In my opinion such an application does 
not fall within Art, 183, but within Art. 181, 
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Limitation Act. For these reasons in my 
opinion the appeal fails and must be 
dismissed. 
Mya Bu, J.—I concur. 
`N. Appeal dismissed. 





E RANGOON HIGH COURT 
Civil Revision Application No. 489 of 1934 
February 26, 1935 
Bagu ey, J. 
N. P. A. K. M. NACHIAPPA CHETTYAR 
— APPLIOANT 
versus 
S. P.K. R. M. RAMAN CHETTYAR AND 
ANOTHER — OPPOSITE PARTIES. 

Hindu Law—Joint family business—Ordinary 
rules, if apply to business carried on after the 
Chettyar custom—Business carried on by two mem- 
bers of joint family—One of them. remaining 
a passive member and not taking part in business 
—Such member, if personally liable for debts of 
business—Hatent of his liability. 

The ordinary rule of trading by Hindu joint 
families applies to the case of Hindu families which 
carry on business by lending money after the 
Ohettyar custom, 

A Uhettyar firm was constituted of two mem- 
bers of a joint Hindufamily A andB A wasthe 
karta of the firm and B was simply a passive 
member of the family who never took any part in 
the business nor did he evince any particular inter- 
est in it except that he used to live on the 
family property, which could be regarded as depend- 
ing for its existence on the profits of the family 
property: - : : 

Held, that B was not personally liable for the 
debts of the firm but was liable only to the ex- 
tent of his interest in the joint family property 
and that the fact that the business was carried on 

-after the Ohettyar custom was immaterial, Cha- 


lamayya v. Varadayya (1), Bishambhar Nath v. Sheo ' 


Narain (2) and Joharmal Ladhooram v. Chetram 


Harisingh (3), referred to. . 

O. K.A. from the decree of the Small 
Cause Court, Rangoon, dated October 1, 1934. 

Mr. P. K. Basu, for the Applicant. 

Mr. S. N. Sastry, for the Opposite Parties. 

Order.—This application for revision 
arises from a suit filed ın the Court of 
Small Causes, Rangoon, by S. P.K, R.M. 
Raman Chettyar against two persons 
described as N. P. A. K. Muthiah Chettyar 
and N. P. A. K. Nachiappa Chettyar. 
The two defendants are members of a 
Hindu joint family who carried on business 
as. the N. P. A. K. firm, and the claim was 
over an open account as between the two 
firms. The business of the N. P. A. K. 
firm in Rangoon had always been carried 
on by an agent, neither ofthe principals 
ever having been to Rangoon. Muthiah 
Ohettyar was the karta of the firm, and 
Nachiappa Chettyar according to the evi- 
dence, was simply a passive member of 


the family who never took any part in the ` 
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business nor did he evince any particular 
interest in it except that be used to live 
on the family property, which may be 
regarded as depending for its existence on 
the profits of the family property (?) That 
the money claimed was due as between one 
firm and the other was not denied. 
Muthiah Ohettyar put up no defence, but 
Nachiappa Chettyar in the end merely 
contested the question as to whether he 
was personally liable for the debt, that 
is, both asregards his interest in the joint 
family property and also as regards his. 
divided property, or whether he was merely 
liable to the extent of his interest in the 
joint family property. The trial . Court 
held that he was personally liable for the 
debts, and the application is filed against | 
that finding alone. It was admitted in 
revision that the applicant was liable to 
the extent of his interest in the joint 
family property, but it was only contended 
that be was not liable to the extent of his 
separate estate. j 

The reason on acecunt of which the 
learned Judge found that the applicant 
wes personally liable was that certain 
text writers had stated that where one 
of the co-parceners has continued his con- 
nection with the family merely in name 
but has really carried on a separate busi- 
ness or profession, he has been heard to 
say that as he did not take a part in the 
management of the business he should 
escape personal liability and that the 
burden of proving a position of some 
anomaly restson him. The learned Judge 
referred to no authorities beyond the text 
books. The case chiefly relied upon by 
the applicant is Chalamayya v. Varadayya 
(1). According to the head-note of this case, 
three brothers, being the managing members 
borrowed money 
from the plaintiff for a family purpose. The 
plaintiff sued the survivor of the brothers 
and the sons of all three to recover the 
amount of the debt, and he obtained a 
decree that the debt was recoverable from 
the family estate and also personally from 
the survivor of the three borrowers, and 
it waa held that this decree was correct. 
and the plaintiff was entitled to a personal 
decree against the other defendants. The 
main juagment was written by Subramania 
Ayyar, J. (as he then was), and refers 
to many authorities and it certainly is 
authority for, holding that co-parceners who 
have taken no part in the management 
of the business are clearly liable for debts 
(1) 22M 166; 9MLJ3. 
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to the extent of their interests in the joint 
family property only. A similar finding 
was come to in Bishambhar Nath v. 
Sheo Narain (2). In thiscase a member 
of a joint Hindu family carrying on an 
ancestral family business upon attaining the 
age of majority completely severed his 
connection with family business, nor was 
it shown that he ever ratified any of the 
transactions entered into by the family 
firm, and it was held that such a member 
could, on the failure of the family business, 
only be made liable for its debts to the 
_extent of his interest in the joint family 
property. For the respondent it was con- 
tended that the facts of the case are no’ 
applicable to the present case, because in 
that case the member of the family re- 
ferred to; although he did not have a parti- 
tion as against his co-parceners, nevertheless 
carried on independent business and had 
nothing really to do with the rest of his 
family. In this case Chalamayya v. Vara- 
dayya (1) was quoted with approval. 

The legal individuality of a co-parcener 
is not merged in the manager so far as 
the co-parcener's celf-acquired cr other 
separate property is concerned. Thejudg- 
ment at p. 183* certainly appears to go 
quite as far as the Madras High Court 
had gone, and makes no special exception 
by reason of the member of the family 
in this case carrying on a separate busi- 
ness. It is pointed out that in the case 
of joint family ancestral business there is 
no contract of partnership whatever bet- 
ween the members of the joint family, and 
this has been brought out recently in s. 5, 
Partnership Act. 

The Bombay High Court in Joharmal 
- Ladhooram v. Chetram Harisingh (3) decided 
a case which is rather similar to the 
other cases and came to the same con- 
` clusion. I do not think the whole case 
is of much interest. On behalf of the 
respondent it was strongly urged that these 
cases haveapplication to ordinary trading 
businesses, An attempt was made to differ- 
entiate ‘the case of a Chettyar money- 
lending business, because the Chettyar 
money-lending business, as a rule, in the 
main depends upon borrowed capital and 
the credit of the family is used or is 
supposed to be looked to as a means of 
getting advances. It is true that a money- 
lending business of the Chettyar type as 
(2) 29 A 166; A W N 1907, 9, = 


(3) 39 B 715; 28 Ind. Cas. 538; A I R 1915 Bom. 
115; 17 Bom. L R 293. ` 


* Page of 29 A.—[Ed.] 
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a rule depends very largely on borrowed ' 
capital, but I am certainly not aware: 
that other family businesses carried on by 
Hindu joint families as a rule depend upon 
their own capital. Trading in excess of 
one’s own capital resources has always. 
been regarded as one of the weak features of 
trading in this country. The manager 
tries to increase the business by bor- 
rowing still more capital until it becomes 
top-heavy, the people who lend money to 
him having a first charge on what is left 
of the profits; when the business dimi- 
nishes, the original capital is lost completely 
and the firm collapses. I am unable to 
see any real distinction between the two 
types of businesses. It is certainly not. 
sufficient to. warrant one in. saying that 
the ordinary rule of trading by Hindu 
joint families, as shown in the cases already 
quoted, should not apply to the case of 
Hindu families who carry on business by 
lending money after the Chettyar custom: 
For these reasons I would vary the 
decree of the lower Court and declare ` 
that the applicant is only liable for the 
amount of the decree to the extent of his 
interest in’-the- joint family property. He 
will be entitled to his costs as against the | 
respondent, but as these arise out of the 
claim there should be a set off against - 
the claim against him, 
N. F 


LAHORE . HIGH COURT 
First Civil Appeal No. 1554 of 1929 
July 13, 1934 
Da.te SINGA anp SALE, JJ. 
SUKHA NAND —Derenvant— APPELLANT 
versus f 
Musammat SHIV DEVI AND oOTEER8S— 
— PLAINTIFFS AND DEFENDANTS — 
RESPONDENTS : 

Court Fees Act (VII of 1870), Sch, I, Art, 1—Suit 
for partition—Appellant claiming extra amount 
over and above that awarded—Court-fee payable in 
appeai—Evidence Act (Iof 1872), ss. 101, 102— 
Documents alleging receipts of payments—Third 
party denying consideration—Onus of proof of: 
actual payment. . . : , 

An appellant who claims ina partition suit that 
he should have been awarded a particular amount 
over and above the amount ordered, must pay ad 
valorem court-fee on the sum claimed in appeal, 
Peshuri Lal v. Jai Kishan Das (l), relied on, [p. 
789, col LJ 7 

It is true that as between parties to a document 
the admission or proof of execution would shift the 
onus on to the party denying consideration; but 
a person who is not a party to the document in 
question cannot be ee liable on alleged receipts 
of payments unless there is evidence to prove that 


Decree varied. 





- the money was actually paid, [p. 790, col. 1.] 
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788° 
the Senior Sub-Judge, Amritsar, dated 
April 15; 1929. -. 
-Mr. Nawal Kishore, for the Appellant. 
Messrs, Durga Das and Bhagwan Das, for 
the Respondents. os 
, Sale,J.—These appeals (Civil Appeals 


Nos. 1554, 1884 and 2574 of 1929), arise out- 


of a suit- for - partition 
property: situated in Amritsar . City, 
instituted by .Musammat Shiv Devi, 
daughter of Mohan.Lal deceased. The'suit 
_ was contested on various grounds by other 


of certain house 


members of the family including Sukha. 
Nand, brother of Mohan Lal deceased. In: 
the lower Court the defendants challenged . 


Musammat Shiv Devi's right as daughter of 
Moban La], to claim partition, but this 
point was decided by the.learned Senior 
Subordinate Judge, in favour of Musammat 
Shiv Devi and this decision has not been 
contested in appeal. It was agreed before 
the lower Court that Musammat Shiv Devi’s 
share alone was to be separated and the 
Senior Subordinate Judge granted Musam- 
mat Shiv Devi a preliminary deeree for 
partition by a judgment. dated April 15, 
1929, holding that the share in the property 
in dispute is as follows: (1) 2-25th share of 
a tawela in Chauk Pasian ‘Nos. 38-1198, 
1143-1203 and 1139-1199, (2) :1-5th share 
in Haveli No. 892-947 in Chauk Pasian; 


(3) 1-5th share of Haveli No, 894-949 in. 


Chauk Pasian; (4) 4-l5ths share of shop 
No. 1188-1197 in Chauk Pasian, and (5) 
3-25th share of shop No. 1306-1426 in Katra 
Ghanayan, "os. | oe 

_ The properties in question will be 
alluded to in thie judgment in conformity 
with the. description given in the lower 
Oourt’s judgment, as respectively items 
Nos. 1, 2,3,4 and 5. The Court also held 
‘that the defendant, Sukha Nand, was 
entitled „to recover from Musammat 
Shiv Devi-as a condition precédent to this 
partition asum of Rs. 1,911-6-3, represent- 
ing the latter's share of the. cost of repairs 


undertaken by Sukha Nand in respect of the. 


property in-dispute. 

After the grant of the preliminary 
decree a commission was appointed to 
propose an equitable separation of the 
plaintifi's share on these lines. 
Commissioner duly reported. Sukha Nand 
-and Kundan Lal filed objections. which 
Mugammat Shiv Devi controverted. | These 
objections were rejected by the Senior 
Subordinate Judge who on August 16, 
. 1929, passed a final decree by which 
` Musammat Shiv Devi was granted two 
rooms .marked in the plap 8. (a) and:9, 


SUKHA NAND v. sm1V Devi (LAH) ~ 


The- 


157 10 
in the property covered by item No. l 
while be directed that a payment amounts 
ing in all to Rs, 3,540 be made to Musammat -` 
Shiv Devi in consideration of her share in the 
property included in items Nos. 2; 3, 4 
and 5. The reason for this decision is 
that as reported by the Commissioner the 
properties included -in items Nos. 2, 3, 4 
and 5, are toosmall to admit of partition; 
and the amount allowed to Musammat Shiv 
Devi was calculated according to hershare 
of the market value of the properties in 
question as assessed by the Taksildar. No 
objection has been raised to this money., 
adjustment: x 

In Appeal No. 1554 of 1929, Sukha Nand 
has contested the decision of the lower 
Court announced in the preliminary order 
dated June 14, 1927, disallowing his claim 
to receive payment (as a condition 
precedent to partition) from Musammat 
Shiv Devi of certain items, such as Musam- 
mat .Shiv Devi's marriage expenses. The 
total of the items thus disallowed includ- 
ing interest at 12 per cent. per annum 
amounts to Rs. 9,398 Sukha Nand's 
appeal was stamped with a court-fee of 
Rs. 10 only as fora declaratory suit, and a 
preliminary objection was made on behalf 
of the respondent Musammat Shiv Devi 
that the appeal is not properly stamped. - 
It is contended .that the appellant should 
pay an ad valorem court-fee on the total 
value of the payments which he claims 
from Musammat Shiv Devi.’ It is to be 
noted in this connection that in her own 
appeal (No. 1884 of 1929) in. which 
Musammat Shiv Devi takes exception to 
certain amounts, for which she has been 
held liable to Sukha Nand, an ad valorem 
court-fee on the amounts thus attacked; 
has been paid. ° ; 

. In reply Mr. Nawal Kishore urges that 
in the order deciding this preliminary 
point (to be found on page ‘25 of the paper 
book) the Subordinate Judge has held that 
the defendants cannot- be permitted to 


_ prove the items thus disallowed. He urges 


that all the appellant now asks is that 
he should be allowed to prove these items. 
He concedes that had the items been dis- 
allowed after proof the appellant would 
have been bound to pay an ad talorem 
court-fee; but he contends that because 
an inquiry into the amounts alleged was 
shut out atthe initial stage by the Subordi-_ 
nate Judge in refusing to allow the 
defendants even to prove them he is entitled 
to appeal against this decision on a 
court-iee Stamp of Rs, 10 only, The disting- 
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tion which Counsel thus’ seeks to draw 
between appealing against an amount dis- 


allowed without proof and an amount dis-- 


allowed after proof, is a distinction without 
a difference. There can be no: doubt that 
asheld in Peshuri Lalv. Jai Kishan Das 
. 142 Ind. Cas. 829 (1), an appellant who 
claims ina partition suit that he -should 
have been awarded a particular amount 
over and above the amount ordered, must 
pay ad valorem  court-fee on the sum 
claimed -in appeal, The lower Court in 
this case decided that Sukha Nand's.claim 
„tothe amounts in question could not be 
allowed because they were not a charge 
on the property in suit. On this view the 
lower Court was perfectly justified in 
disallowing these amounts without wasting 
time by giving the defendants an 
‘opportunity to prove the correctness of the 
sums Claimed. In attacking this decision 
the appellant should clearly have paid an 
ad valorem court-fee on the sum claimed 
in appeal and I would’hold that the appeal 
is not properly stamped. Counsel asks us 
to extend time in order to permit his client 
to deposit the necessary ` court-fee. In 
my view, we should decline to accede to 
this request, Exception was taken to 
the amount of the court-fee thus paid, 
when the appeal 'was first presented five 
years ago, and Counsel had ample notice 
of ‘the preliminary objection to be taken 
‘on this point when the appeal came up 
for hearing. The decision of the Court on 
this point cannot: admit of any doubt and it 
should have been anticipated by Counsel 


at least to the extent of being prepared to. 


deposit ths extra court-fee on the announce- 
ment of the decision against him. Counsel 
. concedes his inability to do so. In the 
circumstances it is impossible to hold 
that there has been any bona fide mistake 
and I would dismiss this appeal, leaving 
parties to bear their own costs. 

In Appeal No. 1884 of 1929, Muwsammat 
Shiv. Devi attacks certain items amounting 
in all to Rs. 1,911-6-7 which the lower Court 
has held her liable to pay to Sukha Nand 


as a condition precedent to partition. The. 


amount consists of. Musammat. Shiv Devi's 
share in the cost of repairs undertaken to 
the property in suit by Sukha Nand prior 
to partition. The- lower Court has held 
it proved that the production of certain 
receipts on behalf of Sukha Nand exhibited 
as D-3, D-4, D-5-and D-6, establishes that 
” he had.spenta totalof Rs. 17,895 on the 


(1) 142 Ind, Gas, 829; 3 P L R12; Ind, Rul:(1933)’ 
Lah. 277, 
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repairs: of the property -to be partitioned 
Musammat Shiv Devi’s. share of which 


expenditure, according to her proved:share . 


in the properties in question amounts to 
Rs. 1,911. - | 
Exhibit D-3 is a receipt dated-November 


10, 1925, for Rs. 1,275-8-0 alleged to have 


been paid by Sukha Nand to a ‘certain 
contracter Muhammad Din for ‘tTepairs to 
the property. included in item- No. 4, 
Exhibit D-t is a receipt dated April 5, 1911, 
for Rs. 4,215 alleged to have been paid by 


-Sukha Nand to a contractor Harnam Singh 


for repairs to the property included in item 
No. 1. Exhibit D-5 is a receipt dated July 
5, 1920 for Rs. 2,530 alleged to have been 
paid by Sukha Nandto a contractor Ram 
Singh for repairs to the property included 
in item No.5. Exhibit D-6 is a receipt 
dated August 10, 1905 for, Rs. 9,875 alleged 
to have been paid by Sukha Nand to 
contractors Jaimal Singh and Gurdit Singh 
for repairs to property included in item 
No.1. i 


-. It is urged on behalf of Musammat Shiv 
. Devi that all items spent on repairs tothe 


property in suit are mentioned in the 
statement of account, exhibited as D-2 the 
correctness of- which is admitted, that these 
receipts are forgeries, that the amounts 
mentioned in the receipts are not proved 
to have been paid, and that she should not 
beheld liable by reason of their mere produc- 
tion in Court. 


It is to be notéd that the running account 
Ex. D-2 only starts from 1916 and could-not 
therefore, in any case include items said 
to have been paid on receipts Exs. D-4 
and D-6, which relate to 1911 and 1305 
respectively. Moreover it is clear that the 
running account Ex. D-2 deals only 
with repairs undertaken under the personal 
supervision of the owner of the property 
whereas the receipts deal with repairs 
undertaken by contract and ‘we should 
hardly expect therefore to find the. contract 
expenses entered in Ex. D-2. I am not, 
therefore, prepared to dismiss these receipts 
as mere forgeries; but I agree that there is 
a serious lacuna in the evidence necessary 
to charge Musammat Shiv Devi with 
liability upon them. :In no case has the 
payee been produced. Both Sukha Nand 
the alleged payer and his Mukhtar Kesar 
Singh are silent in their evidence on the 
vital question as to whether the payment 
was actually made to the contractors as 
recited. ‘Indeed Sakha Nand in his evi- 
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dence though purporting to be the aclual 
„payer makes no mention whatsoever of 
“these important documents. It is evident 
that the lower Court has accepted the mere 
‘production of these documents on behalf of 
Sukha Nand (plus in two cases only actual 
proof of the execution by an attesting 
witness) as equivalent to proof of the 
‘contents of the documents. It is true that 
as between parties to a, document the 
admission or proof of execution would shift 
‘the onus on to the party denying considera- 
tion; but in this case we have to determine 
_ the question of the liability of a third party, 
. {that is, Musammat Shiv Devi, and I am of 
opinion that Musammat Shiv Devi cannot 
be held liable on these receipts unless 
there is evidence to prove that the money 
was actually paid. (After considering the 
.evidence His Lordship concluded). On 
this evidence I would hold that Musammat 
Shiv Devi's share of repairs is established 
only to the exent of Rs. 336+98-+57 or 
Rs. 491 in all. To that extent I would 
accept her appeal and modify tke 
_ decision of the lower Court by declaring 
that Musammat Shiv Devi is liable on parti- 
tion to pay to Sukha Nand Rs. 491 only 
' by way of her share of repairs. I would 
leave the parties to bear their own costs 
in this appeal. The cross objection filed 
‘on behalf of Kundan Lal and Durga Das 
in connection with this appeal have not been 
pressed by Mr. Nawal Kishore and are dis- 
missed without costs, 


Turning now to Appeal No.‘ 57! of 1929, 
two points were raiged im the grounds of 
appeal by Sukha Nand: (1) thatthe mode 
of partition was defective in that Musammat 

_ Shiv Devi should not have been granted 
two rooms Nos. 8 (a) and 9in the property 
included in item No. 1, but should have 
_ been compelled either to buy the whole or 
sell out her share, and (2) that the mode of 
partition actually adopted will cause in- 

_ convenience in regard to drainage and 
should be modified. In arguments, Counsel 
had confined himself solely to the question 
of drainage. Itis true that in his objec- 

‘ tiong to the Commissioner’s report this 
difficulty was not specifically mentioned; 
but it is apparent from the record that the 
lower Court has decided this question of 
drainage without dealing with the incon- 

_ venience now alleged tobe involved. In 
his judgment dated August 16, 1929, grant- 

_ ing a final decree the Senior Subordinate 

. Judge has ordered as follows: 


“When the rooms Nos. 8 (a) and 9 are made over to 
i the plaintiff, none of the drainage water of defendants’ 
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part of the building must pass through or over her 
room. They must arrange tô divert their drainage 
along some other channel which they can easily do.” 

Counsel informs us that the drainage 
had hitherto passed underneath the room 
marked No. 8 (a) on the Comimissioner’s 
plan and discharged into the adjacent lane. 
The Senior Subordinate Judge is of opinion 
that the drainage can be diverted from the 
passage underneath room No. 8 (a) into a 
passage through a common deorhi marked 
No. 10 on the plan from which it would 
discharge into the adjacent street. 
Counsel for the appellant has urged before 
us that the levels will prevent this 
alternative passage and that if the order 
of the lower Court forbidding the drainage 
to pass through room No. 8 (a) is’ allowed 
to stand, the only effect will be that 
water will accumulate in the inner court- 
yard marked “sahn” in the plan. There 
is noevidence on the record by which we 
can decide this objection. The record. 
shows that the Senior Subordinate Judge 
proceeded to judgment after the filing of 
objections to the Commissioner’s report, 
without recording any evidence. I would, 
therefore remand this appeal under 
O. XLI, r. 25, Oivil Procedure Code, fora 
report by the Senior Subordinate Judge 
on the question whether: (1) the levels 
permit the drainage to be diverted 
through the deorhi marked 10 on the plan 
as ordered by him, and (2) if not, what 
alternative passage can be allowed for the 
drainage if the existing passage through 
100m No. 8 (a)is stopped. An opportunity 
should be given to the parties to lead 
evidence on this point (if they so desire), 
and the case should be returned to this 
Court with the report in three months, 
The decision of this appeal must stand over 
till this report is received. Costs will abide 
the event. 

Dalip Singh, J.— I agree. 

D. Case remanded. 


CALCUTTA HIGH COURT 
Original Civil Suit No. 24947 of 1932 
July 4, 1934 
Remrey, J. 

BOOK DEPOT, Lrp.— 
PLAINTIFF 


versus 
SOURENDRA NATH MUKHERJI1 
AND ANOTHER— DEFENDANTS Nos. 1 AND 2 
Copyright—Sale of first edition of novel—Whether 
amounts to assignment of interest in copyright 
until last copy is sold—Publication of novel in 
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another form—Whether amounts to infringement of 
purchaser's rights. 

The first defendant, an author, sold to the 
plaintiff the first edition of his novel which was 
to consist of J,100 copies in a certain size. 
Thereafter he arranged with the second defendant to 
publish the same novel as part of a collection of 

is novels and it was so published. The plaintiff 
sued for aninjunction restraining the defendants 
from publishing or selling the collection containing 
the novel : 

Held, that the sale of the first edition of 1,100 
copies amounted to an assignment of an interest in 
the copyright until the last copy was sold and 
that until then the purchaser (plaintiff) had the 
exclusive right to the copyright, at any rate, 
as far as the right to publish the novel in any 
form was concerned and that as a right of 
property was sold,the second defendant was not 
entitled to infringe that right, Sweet v. Cater (3), 
relied on. Inre Jude's Manual Compositions (l), 
and Warne v. Routledge (2), distinguished. 

Messrs. Sudhin Ray and S. C. Mitter, 
for the Plaintiff. 

Messrs. Saroj Ghose and S. R. Das Gupta, 
forthe Defendants. 

Judgment.—In this case the plaintiff 
seeks an injunction restraining the defend- 
ants from publishing or selling a work 
called “Sourendra Granthabali” containing 
a novel called ‘Naree or Nishetta Dip”. 
It appears that on April 16, 1930 defendant 
No. 1, an author, sold to the plaintiff the 
first edition of his new novel, Nishetta Dip, 
which was to consist of 1,100 copies intwelve 
forms in double crown size, and to be priced 
at Ke. 1-8-0 or Rs. 2 for Rs. 200 or Rs. 225 
ifthe price was Rs. 2. ‘hereafter, on 
August 15, 1932, defendant No. 1 arranged 
with defendant No. 2 to publish the same 
novel as part of a collection of his novels, 
and he did publish it. The plaintiff has 
only sold about 250 copies of the first 
edition which was priced at Rs. 2 and 
the collection which contained 11 or 12 
novels was published at Rs, 2. The only 
contested point was the legal effect of the 
first agreement, , The plaintiffclaims that 
the collection is an infringement of his 
rights and that the author could not publish 
the novel in any form at all until the whole 
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of the first edition was sold. The defend- 


ants contend that the author only sold a 
right to print and sell 1,100 copies in a 
particular form and did not assign the 
copyright, and that the author was entitled 
to publish the novel alone or in a collection 
provided he did not publish it in twelve 
{orms ip double crown size. 


It was admitted that whether defendant 
No. 2 knew of the first agreement or not, 
the question of infringement depended on 
the effect of the agreement. For the 
somewhat startling proposition that the 
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plaintiff only purchased a right to publish 
in a particular form the defendants cited 
In re Jude's Manual Composition (1). There 
the question was whether the publisher 
was entitled to enter his name in the 
register as the assignee of the copyright. 
The agreement gave the publisher the 
right to publish and sell a colléction of 
hymns ona royalty. Some of the learned 
Judges certainly described his right as a 
right to publish these hymns in 2 particu- 
lar form, and it was held that he was not 
the assignee of the copyright. The Court, 
however, did not decide what would con- 
stitute an infringement of the publisher's 
rights, and as I read the -judgment, it was 
not suggested thata publication ina differ- 
ent form would not be an infringement of 
his rights. Reliance: was also placed on 
the decision of Jessel, M. R. in Warne v. 
Routledge (2). There a lady arranged with 
- a publisher that he should publish a novel 
on a royalty. The decision was that it was 
a partnership and that as the lady had end- 
ed the partnership, and that as there were 
noterms as to the number of copies which the 
publisher could sell, or asto the time in 
which he had an exclusive right to sell, 
therefore, as in any other partnership, no 
terms could be implied, and once the part- 
nership ended, the authoress could publish 
her novel through another firm. The pub- 
lisher had not a contract which entitled 
him to claim thit no publication could be 
allowed until he had sold the last copy of 
the novel which he had printed. 

The plaintiff relied on Sweet v. Cater (3). 
In that case, the tenth edition of Sugden's 
Vendors and Purchasers was sold to the 
plaintiff, the edition to consist of’ 10,000 
copies, the hook to be pablished in a parti- 
cular form and at an arranged price. ‘The 
publisher brought an action for infringe- 
ment against a third party and the ques- 
tion was what was the plaintifi's exact 
position. It was held that he was the 
assignee of an interest in the copyright 
which lasted until the last of the 10,v00 
copies was sold, and entitled him to the 
exclusive right to the copyright for that 
period. Inmy opinion, a sale of the first 
edition of 1,100 copies amounts to an assign- 
ment of an interest in the copyright until 
the last copy is sold. Until then the 
purchaser has the exclusive right to the 


(1) (1906) 2 Ch. 595 and on appeal (1907) 1 Oh. 
651; 76 LJ Ch. £42; 51 SJ 426; 23 T LR 461; 


96 LT 766. à 
~ (2) (1874) 18 Eq. 497; 43 L J Oh 604: 22 W R 750; 


30L T 857. 
(3) (1841) 11 Sim. 672; 5 Jur. 38, 
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copyright, at any rate, as far as the right 
to publish the novel in any form is concern- 
ed. Ineed not consider whether his right 
extends any further, e.g, the right to 
dramatize the novel. As a right to property 
was sold, defendant No. 2 is not entitled 
to infringe that right. 

The arguments ofthe defendants, in my 
opinion, overlook that the author sold the 
first edition of 1,10) copies. I see no force 
. whatsoever in the argument that the 
plaintiff only bought the 1ight to sell the 
novel published as a volume only. That 
appears to me to be as convincing as if the 
author had contracted that his photograph 
should appear on the cover, and then 
~ contended that he was entitled to publish 
his novelin a plain cover. In my opinion 
itis the defendant and not the plaintiff 
who seeks to imply aterm into this con- 
tract. The contract was for the sale of the 
first edition of 1,100 copies. To imply a 
term that that meant a rensonable time only 
for such sale, or that the author could 
publish the book in any other form, seems to 
me to contradict the contract. 

There will be an injunction restraining 
the two defendants, their servants or agents 
from publishing or selling the novel in any 
form or shape or in any collection of novels 
until the last copy of the first edition is 
sold or disposed of. That, in my opinion, 
is sufficient and the plaintiffisnot entitled 
to any copies of the collection. As regards 
damages the parties arranged that there 
should bean inquiry ; that must be on the 
basis laid down in Juggilal Kamalapat v. 
Swadeshi Mills Co. Ltd. (4); and unless the 
parties can agree to some figure, the ques- 
tion of damages will be referred to such 
officer asthe Registrar may select. The 
costs of the suit willbe paid by the defend- 
ants and the costs of the reference, if any, 
reserved. 

N. Suit decreed. 
(4) 51 A 182; 114 Ind. Oas. 30; AIR 1999PQ 11; 


561A 1; 29L W 243; 330 W N 242: 3l Bom L R 
285; 56 M L J 282; (1929) A L J 1 (P C). 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Reference No, 281 of 1934 
February 4, 1935 
Ferrers, J.C. anv Rurcuanp, A. J. C. 
EMPEROR—Prostcoror 
versus’ i 
. VERHOMAL KAKUMAL—Acousgp- 
Penal Code (Act XLV of 1860), s. 21 l1— Fight between 
Municipal employees under accused and cartmen—Ac- 
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cused not present at alleged fight—Accused charging 
cartmen with obstructing him in discharge of his duties 
—Charge found false—Conviction of accused under 
8, 211—Held, proper. 

The mere fact that there was a fight between two 
Municipal employees who were under the accused 
and certaincartmen who were alleged to have refused 
to pay taxes, is no excuse for the accused to 
charge the cartmen with the additional offence of 
obstructing him in the discharge of his duties 
especially when hs was not present when the 
fight between the cartmen and the employees took 
place. Such a charge being a false accusation, his 
offence falls within s, 21), Penal Code. 


Mr. Pariabrat D. Punwani, Public Pro- 
secutor, for the Crown. 

Order.—This is a reference by the 
learned Additional Sessions Judge, Sukkur, 
recommending that the conviction against 
one Verhomal Kakumal under s. 211, 
Indian Penal Code, be set aside and that 
the fine, if paid, be refunded. 

Verhomal Kakumal is a Munisipal Octroi., 
Munshi, Jacobabad. He made a report 
to the Chief Officer, alleging that two 
cartmen who were passing through the 
Mouladad Naka were asked to pay the 
Municipal toll tax for carrying kurby 
grass within the Municipal limits, that 
they refused to pay the tax on the ground 
that they could not be made to pay the 
tax twice over, that when the accused 
stopped their bullock-carts for necessary 
action, both cartmen came down from 
their carts to assault him, that on his 
cries Bashomal and Ambumal, two other 
employees of the Municipality who were 
sitting at the Naka, ran up, that the 
cartmen then beat those employees, and 
that when two cther persons named 
Gordhandas and Dherumal came up to the 
gecene, the cartmen ran away leaving 
their carts behind. This report was sent 
by the Chief Officer to the Police who, on 
investigation, found it to be false. It 
appears that the cartmen had themselves 
gone to the Police Station and had made 
a report that they were beaten and that 
the beard of one of them was pulled by two 
Municipal employees, referring to Bashomal 
and Ambumal. Inthe statements recorded by 
the Police it was discovered that Verhomal 
was not at all present at the scene of 
offence when this alleged fight took place. 
This resulted in the present prosecution 
being filed against Verhomal. 

The charge framed against Verhomal 
was twofold: firstly, that he made a 
false complaint, that he was obstructed 
by the cartmen in the discharge of his 
duties, and secondly, that Bashomal and 
Ambumal had been assaulted by the 
cartmen. He has been found guilty of 
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the charge framed against him and has 
been convicted and sentenced to pay a 
fine of Rs. 30. e 

Now, it is no doubt true that the second 
part of the charge -as framed could not 
be maintained. There was a fight in 
which both Bashomal and Ambumal got 
injuries. This is proved .by medical evi- 
dence. We are not at present concerned 
with the question whether the cartmen 
were the aggressors or not or whether or 
not they were assaulted and the beard 
of one of them pulled. The fact remains 
that there was a fight in which Bashomal 
and Ambumal got a beating. The com- 
plaint by Verhomal that these two persons 
were beaten was, therefore, not false. 

But the first part of the charge, namely, 
that Verhomal complained that he was 
obstructed in the discharge of his duties 
has been proved, on the evidence, to be 
- false. It is held proved that Verhomal 
was not present there when the alleged 
fight between the cartmen and Bashomal 
and Ambumal took place. That being so, 
the conviction on the first part of the charge 
must stand. Merely because there was 
a fight between two Municipal employees 
who were under Verhomal and the cartmen, 
was no excuse for Verhomal to charge 
the cartmen with the additional offence 
of obstructing him in the discharge of his 
duties. 


In making the reference the learned 
Judge has said : 

“It is not uncommon to find a false witness coming 
forward and saying that he was an eye-witness to 
a transaction of crime and was himself assaulted 
or injured, In such a cass the only action which 
could be taken against such a person would be to 
sanction his prosecution for giving false eviderce.” 

These observations are no doubt true, 
but in the present case Verhomal made 
a false accusation befure the Police which 
was found to be false and his offence, 
therefore, fell within the section with which 
he was charged. 


We accordingly see no reason to interfere 
and return the reference. 


N. Reference returned., 
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NAGPUR JUDICIAL COMMISSIONER'S 
- COURT 
First Civil Appeal No. 67 of 1933 
February 18, 1935 
SUBHEDAR, A. J. O. anD PoLLOCK, A. J. O. 
KISANRAO MANIK AXD OTAERS— ' 
DEFENDANTS— APPELLANTS 
VETSUS ` 
NANAJI AND OTAERS—PLAINTIFFS AND 
DEFENDANTS— RESPONDENTS 
C. P. Tenancy Act (XI of 1898), s. 
Document not contravening provisions of s. 
Jurisdiction to register—Inadvertent 
property later found to be of 
Registration— Validity. E 
Ifa document does not, on the face of it, contra- 
vene the provisions of s. 12, O. P. Tenancy Act, 
then the Registrar has jurisdiction toadmit it to 
registration and the registration in such circum- 
stancės cannot be re-opened, excepton the ground 
of fraud. The inadvertent inclusion of a property, 
which has subsequently been found to be of occu- 
pancy tenure, in a mortgage deed on account of a 
genuine and bona fide mistake, doesnot invalidate 
the entire mortgage deed so as to make it inopera- 
tive against the rest ofthe mortgaged property. In 
such circumstances the inclusion of an occupancy 
holding must be treated as mere surplusage, 
Ramgopal v. Ambaprasad (5), Kisanlal Mahari v, 
Paiku Kunbi (7), relied on, Anna v, Shankar (8), 
distinguished. [p. 795, col. 2; p. 7:6, col. 1.] 


F. O. A. against the decree of the Addi- 
tional District Judge, Balaghat, in Civil 
Suit No. 8 of 1931, dated November 26, 
1932. 

Mr. W. B. Pandharkar, for the Appellants. 

Messrs. R. N. Padhye and Dandige, for 
the Respondents. 


Judgment.—This appeal arises out of 
a suit to enforce a mortgage bond dated 
July 4, 1925, executed by the first two 
defendants in favour of the plaintiffs to 
secure their antecedent debts. The de- 
fendants Nos. 3 to 7 being the sons of 
the first defendant were impleaded as 
they have a right of redemption. The 
defendant No. 8 was impleaded because he 
was a purchaser of a part of the mortgaged 
property. The mortgaged property con- 
sisted of an 8 anna share in Mouza Mohara 
with all rights therein including cultivat- 
ing rights in 74°20 acres of sir land, and 
also five houses and a well with a surround- 
ing compound situated in the abadi of the 
same village. 

The suit was contested mainly on behalf 
ofthe sons of the original mortgagor on 
various grounds, but an additional ground 
was allowed to be taken by them at a very 
late stage of the case to the effect that the 
mortgage-deed was invalidly admitted to 
registration because of the inclusion in it 
of a well and a house nearest to the well 


12 (4)— 
12 ()— 
inclusion of 
occupancy tenure— 
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and the compound including them which 
was recorded in the jamabandis as 
` an occupancy holding of:19 acres with a 
rent of 4 annas. In reply to this addition- 
al ground of attack on the validity of the 
mortgage the plaintiffs stated that they 
were not aware of this property being of 
occupancy tenure and that it was included 
‘in the mortgage on the representation of the 
mortgagors that it formed part of the 
village abadi. 

The trial Court overruled all the conten- 
tions of the defendants including the one 
relating to the alleged invalidity of the 
mortgage and passed a preliminary decree 


_ . for foreclosure for Rs. 14,760-11-0 in respect 


of all the property excepting the occupancy 
holding which, it held, had been inadver- 
tently included in the mortgage. 

It is against this decree that the present 
appeal was filed by the defendants Nos. 3-7 
on June 19, 1933. In the memorandum of 
appeal the plaintiffs alone were cited as 
respondents. On November 27, 1933, the 
appellants presented an application under 
O. XLI, r. 20, of the Civil Procedure Code, 
praying for the joinder of the first two de- 
fendants and the &th defendant as respon- 
dents on the ground that through inadvert- 
ence their names were omitted from the 
memorandum of appeal. On December 6, 
1933, Bose, A. J. C. ordered their joinder 
provisionally. At the hearing exception 
was taken on behalf of the plaintiffs-respon- 
dents to their joinder on the ground that 
the application was made very late, It 
cannot be denied that the defendants 
. Nos. 1, 2 and 8 are interested in the result 
of the appeal as the question of the validity 
. or otherwise of the registration of the mort- 
gage in suit is common toall the defend- 
ants. Even if an application had not 
been made by the appellants for their 
joinder the Court could itself make them 
respondents under the provisions of O. XLI, 
r. 20, of the Civil Procedure Code, as they 
were interested in the result of the appeal. 
We accordingly overrule the objection and 
make the provisional order for their joinder 
absolute. : 

On July 16, 1934, an application was 
presented by Gopal Chattar Patel praying 
for bis substitution in place of the respon- 
dent No. 2, Rupchanda, onthe ground that 
the latter had assigned his interest in the 
preliminary decree to him on May 24, 1933. 
No objection having been raised on behalf 
of the appellants or the other respondents 
to this application we allow it and order 
the substitution as prayed for. The memo- 
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randum of appeal will be corrected accord- 
ingly. 

Although the memorandum of appeal 
raised nine grounds, only the 7th ground, 
which relates to the invalidity of the 
mortgage on the ground of the alleged 
invalid registration, was pressed by the 
learned Counsel for the appellants before 
us, the rest being abandoned. The finding 
of the lower Oourt as contained in para. 20 
of its judgment, that the inclusion of the 
well and the house near the well and its 
description in the mortgage deed assituated 
within the abadi of the village were done 
inadvertently was not challenged before us. 
The only question, therefore, for decision 
in the appeal is whether the inadvertant 
inclusion of this property, which has now 
been found to be of occupancy tenure, in 
the mortgage deed on accountof a genuine 
and bona fide mistake invalidated the entire 
mortgage deed so as to make it inopera- 
tive against the rest of the mortgaged prop- 
erty. , 

In Daji Vithal Dhok v. Moreshwar Ven- 
katesh Gharpury (1), where an occupancy 
holding was described in the sale-deed as 
an absolute occupancy holding and the docu- 
ment was formally registered, Ismay, J. C., 
remarked: 

“ Tf through inadvertence or from some other cause 
a Registrar or Sub-Registrar does admit any such 
document to registration, he acts in excess of his 
powers and the document cannot be deemed to be 
duly registered. The same result follows where, 
owing to false recitals or to an incorrect description 
of the property, he has been deceived and has 


registered a document which he is not empowered to 
register.” 


In Nilkant v. Ghulya (2), where the mort- 
gaged property included an occupancy 
holding, and the officer who registered the 
document did so apparently in ignorance 
of the prohibition contained in s. 46 (5) of 
the Central Provinces Tenancy Act, 1898, 
Drake-Brockman, J.C, held that registra- 
tion, which is in direct contravention of the 
Tenancy Act, must be ignored in toto, and . 
that, therefore, the mortgage was wholly 
invalid. In Kesarbaiv. Jamadar (3), the 
mortgaged property consisted of a village 
share and some land which the parties 
apparently believed to be khudkasht and 
was so described in the deed, though in 
actual fact it was occupancy. Baker, J. O., 
held that the registration was in contra- 
vention of s. 46 (5) of the C. P. Tenancy 
Act, 1898, and that the document must be 

(1) 1NL R112. 


(2)18 NLR 165; 42 Ind. Oas. 384. 
(3) 20 N L R 162; 82 Ind. Cas. 126; A I R 1925 Nag, 
125, . 
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regarded as unregistered. In Chindhu 
v. Rameshwar Nath (4), where the sale- 
deed of an occupancy holding described 
the transferee untruly as the next heir to 
the holding, it washeld that registration 
in contravention of s. 46 of the Tenancy 
Act or any other provision of law, what- 
ever be the cause that led tothe con- 
travention, is ineffectual and must be 
ignored. In Ram Gopal v. Ambaprasad (5) 
where owing to a genuine mistake by 
the parties toa mortgage, an occupancy 
field was included in the mortgage pro- 
perty and described in the mortgage-deed 
as khudkasht, Findlay, J. C., without referr- 
ing to the decision in Kesarbai v. Jamadar 
(3), approved of the view expressed by 
Drake-Brockman, J. C., in an unreported 
case that the Registration Officer is not 
expected to decide as to the soundness of 
the recitals in a deed presented for re- 
gistration and held that the mortgage 
deed was not registered in contravention 
of the provisions of the Tenancy Act 
and that the registration was, therefore, 
valid, the inclusion of the occupancy 
field being treated as mere surplusage, 
Where the mortgaged property includes 
trees standing on sir.land or in an 
occupancy holding, but the land itself is 
not mortgaged, conflicting views have been 
expressed by this Court on the question 
whether the registration is valid or not; 
but the only reported decisions of this 
Court of which we are uware are Narayan 
v. Mahadeo (6) and Kisanlal Mahasri v. 
Paiku Kunbi (1). In Narayanv Mahadeo 6) 
the mortgage included trees in an occup- 
ancy holding but not the holding itself; 
in Kisanlal Mahasri v. Paiku Kunbi (7) 
the document reserved sir rights but 
transferred the rights to possession and 
enjoyment of the trees. It was held in 
the latter case that Kesarbai v. Jamadar 
(3) was incorrectly decided and that the 
registration is not invalid if due care 
has been exercised and disobedience is 
due toa mistaken view of the law. The 
Court remarked : 

“Ifthe parties acted in good faith and the 
Registrar exercised due care, the latter had 
jurisdiction and the registration cannot be re-opend. 
The law would require amendment if mortgage deeds 
were to be considered unregistered merely because 


` a single field out of the mortgaged property 
turned out to be occupancy or sir land”, 


These cases may be divided into three 


(4) 22 N L R 128; 97 Ind. Cas. 1015. 

(5) 113 Ind. Cas. 891; A I R 1929 Nag, 6. 

(6) 23 N L R174; 104 Ind. Oas, 843. 

(7) 29NL R 1; 142 Ind. Cas. 147; A I R 1933 
Nag. 53; 16N L J 1; Ind. Rul. (1933) Nag, 93, i 
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classes. Inthe first class fall such cases 
as Nilkant v. Ghulya (2), - where the pro- 
perty is correctly described and the 
document is registered by the Registration 
Officer either in contravention or in 
ignorance of the provisions of the Tenancy 
Act. Sucha transfer clearly purports to 
be in contravention of the provisions of 
the Tenancy Act, and we agree ‘that the 
registration in such cases must be ignored 
and that therefore there is no valid 
transfer. In the second class fall such 
cases as Daji Vithal Dhok Vv. Moreshwar 
Venkatesh Gharpurey (1) and Chindhu v. 
Rameshwar Nath (4), where the registration 
is obtained by a deliberately incorrect 
description, i.e, by fraud, we agree that 
registration so obtained must be ignored, 
and that’ therefore, there is no valid trans- 
fer. In -the third class come such cases 
as Ram Gopal v. Ambaprasad (5), Kisanlal 
Mahari v. Paiku Kunbi (7) and the present 
case, where there is misdescription ornon- 
description owing to an honest mistake - 
on the part of the parties, and there is 
no lack of due care on the part ofthe 
Registrar. 

Section 46 (5) of the C. P. Tenaitcy Act, 
1898, prohibited registration of any docu- 
ment which purported to transfer the 
right of an occupancy tenantin his hold- 
ing orin any portion thereof, except to 
certain persons, and s. 45 (3) prohibited 
in similar terms registration of any docu- 
ment which purported to transfer or 
surrender the rights of a proprietor in his 
sir land without reservation of the right 
of occupancy. In the present Acts. 12 
(4) prohibits registration of any document 
which purports to contravene the provi- 
sions of this section. _ The difference in the 
wording is, inour opinion, immaterial, 
The-question to be decided is whether 
the document does- on the face of it con- 
travene the provisions of this section. If 
the document does not, on the face of it, 
contravene the provisions of this section, 


then the Registrar has jurisdiction to 
admit itto registration, and we agree 
with the view. expressed in Kisanlal 


Mahasri v. Paiku Kunbi (7) that the re- 
gistration in such circumstances cannot be 
re-opened, except on the ground of fraud. 
We hold, therefore, in this case that the 
mortgage-deed was validly registered and 
that there wasa valid mortgage of all the 
property contained in the mortgage-deed 
which could be legally mortgaged. In 
other words, as Findlay, J. C. put in Ram 
Gopal v. Ambaprasad (5), the inclusion of an 
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occupancy holding in such circumstances 
must be treated as mere surplusage. Our 
recent decision in Annav. Shankar (8) is 
clearly distinguishable, because there the 
property was described in the deed as 
occupancy and the transaction could not 
be a surrender because there was no 
merger of the tenancy right, so that the 
transaction was necessarily a transfer in 
contravention of s. 12. 

The appeal, therefore, fails and is dis- 
missed with costs. The lower Court's 
preliminary decree for foreclosure willbe 
modified by allowing the defendants time 
until June 20, 1935 to redeem the mort- 
-gaged property, and the amount payable 
“in redemption will include interest cal- 
culated up tothe new dies datus and the 
plaintiffs’ costs in this Court. 

; Appeal dismissed. 


N. . 
(8) 151 Ind. Oas. 505; AIR 1934 Nag. 237;7R N 
61; 3I N L R 62. 
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Letters Patent Appeal No. 35 of 1932 
July 17, 1934 
Tex Cuanp anp Barner, JJ. 
J. ECHHOLZ, GERMAN MEROHANT— 
PLAINTIFF—ÀPPELLANT 
VETSUS 
Mussrs. AMAR NATH-SRI RAM— 
DEFENDANTS~-RESPON DENTS 
Arbitration—Award enforced under Arbitration Act 
—Party affected, when can sue to set it aside— 
Arbitrator to be appointed by one party if the 
other refuses to appoint one before certain time—The 
other refusing—Former, if must wait for expiry of 


period before appointing arbitrator—Civil Procedure. 


Code (Act V of 1908), s.10—T'wo Courts having concur- 

rent jurisdiction—Suit instituted in one—If a bar to 

institution of another suit by other party in the 

other Court on same subject-matter—Remedy to avoid 
“multiplicity of litigation, 

Even after an award is enforced under the Arbi- 
tration Act, it is open to a party affected by it to 
sue for its being set aside, on the ground that the 
arbitrator had acted wholly without jurisdiction. 
Sassoon & Co. v, Ramdutt Ramkissen Das (1), followed 
[p. 797, col, 1.] : 

Where one of the parties can appoint an arbi-. 
trator in case the other party refuses to do so 
within a certain time, the former party cannot 
appoint the arbitrator before the expiry of that 
period, even though the other party flatly refuses 
before the expiry of the time to have anything to 
do with the arbitrator. The former party must 
wait for the period toexpire. Sukhamal Bansidhar 

-v. Babulal Kedia & Co. (2), relied on. [p 797, col. 2] 

If two Courts have concurrent jurisdiction, the 
institution of proceedings by one party in one 
Court, cannot in law, prevent the other party from 
taking proceedings with respect to the same subject- 

- matter in the other Court, and all that can be 
done in such a case is to stay proceedings in one 
of the Courts on the principles of s. 10, Civil Pro- 
cedure Code, in order to avoid multiplicity of 

- litigation. [p. 797, cols, L & 2.] 
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L. P. A. against a judgment and decree 
of Jai Lal, J., dated March 7, 1932. 

Messrs. J. N. Aggarwal and S. L. Puri, 
for the Appellant. 

Mr. Kishen Dayal, for the Respondents. 

Bhide, J.—The material facts of the 
case giving riseto this appeal may be 
shortly stated as follows. The plaintiff 
made an offer to sell certain goods to the 
defendants on terms embodied in a form 
of indent used by the Delhi Piece-Goods 
Association. According tothe defendants, 
this offer was duly accepted by them and 
the contract was completed, but the 
plaintiff denied that-there was any com- 
pleted contractand refused to deliver the 
goods when demand was made. There- 
upon, the defendants acting in pursuance 
of cl. 16 ofthe terms of the indent referred 
to above appointed one Dina Nath as an 
arbitrator on their behalf to settle the 
dispute. On June 6, 1929, Dina Nath 
wroteto the plaintiff calling upon him to 
nominate his own arbitrator as required 
by the terms of the indent; but on June 
12, 1929, the plaintiff refused to have 
anything to’ do with the arbitration. Dina 
Nath then gave an award in favour of 
the defendants on June 18, 1929. This 
was duly filed in the Court of the District 
Judge, Delhi, on June 24, 1929, under 
the Arbitration Act. 

Later onthe defendants proceeded to 
execute the award under s.15, Arbitra- 
tion Act, when the plaintiff raised various 
objections, pleading inter alia (i) that 
the Arbitration Act did not apply, and (ii) 
that Dina Nath had no jurisdiction to act 
as anarbitrator orto give an award. The 
learned District Judge framed a prelimi- 
nary issue on the question whether the 
Arbitration Act, applied and found that 
issue in favour of the defendants on March 
27, 1930. He adjourned the proceedings 
for the trial of the other issues but inthe 
meantime the plaintiff instituted the pre- 
sent suit fora declaration that the award | 
given by Dina Nath on June 18, 1929, 
was null and void and for a perpetual 
injunction to restrain the defendants from 
executing it. He also obtained an order 
for stay of the proceedings under s. 15, 
Arbitration Act, which were pending be- 
fore the District Judge. The suit was 
resisted onvarious grounds by the defen- 
dants who urged inter alia that the suit 
was not maintainable. The trial Court 
decreed the suit holding that Dina Nath 


‘had no jurisdiction to give the award as 


the plaintiff had not been given 20 clear 


1935- 
days to appoint an arbitrator as required 
by the terms of cl. 16 of the indent referred 
to above. This decision was upheld on 
appeal by the learned District Judge, but 
on second appeal to this Court, it was held 
by alearned Judge in Chambers, that the 
question whether Dina Nath had jurisdic- 
tion ‘to make the award had already been 
decided in favour of the defendants in the 
proceedings under s. 15, ‘Arbitration Act, 
and was, therefore, “res judicata.” The 
other issues having been decided in favour 
of the defendants, the appeal was accepted 
and the plaintiff's suit was dismissed with 
costs throughout. From this decision, the 
present appeal hasbeen preferred under 
cl. 10, Letters Patent, supported by the 
necessary certificate. 

The only points agitated before us, in 
this appeal were the following : (i) whe- 
ther the question of the jurisdiction of 
Dina Nathto make the award was rightly 
held to be res judicuta (îi) if not whether 
Dina Nath had jurisdiction to make the 
award, and (iii) whether the suit was not 
maintainable in view of the proceedings 
pending under s, 15, Arbitration Act. 

It will be convenient to deal with the 
last point first. The learned Counsel for 
the defendants conceded that ordinarily a 
suit ‘lies to have an award declared null 
and void on the ground that the arbitrator 
had no jurisdiction to make it; but he con- 
tended that, in the present instance, it 
was not maintainable as the District Judge 
was already seized of the matterin the 


proceedings under s, 15, Arbitration Act.. 


This contention, however, seems to be 
untenable in view of the decision of their 
Lordships in Sassoon & Co. v. Ramdutt 
Ramitissen Das (1), wherein it was held 
that even after an award was enforced 
under the Arbitration Act, it was open to 
a party affected by it to sue for its being 
set aside, on the ground that the arbitrator 
had acted wholly without jurisdiction. In 
the circumstances there seemsto be no 
good reason why the mere pendency of 
the proceedings under the Arbitration 
Act, should bea bar tothe present suit. 
The learned Counsel for the defendants 
was not ableto cite any authority in sup- 
port of his contention and in view of the 
above decision of their Lordships of the 
Privy Council, the contention seems to me 
to have no force. Iftwo Courts have con- 
current jurisdiction, the institution of 

C(I) AIR 1922 P © 374; 70 Ind. Gas. 777; 49 IA 


368; 500 1; 37 OLJ 336; 44 M L J 138; 270W 
N 660; (1923) M W N 372;'18 L W 537 (P O). 
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proceedings by one party in one Court 
cannot in law prevent the other party 


from taking proceedings with respect to 
the same subject-matter in the other Court, 
and allthat can be done in such a case 
is to stay proceedings in one of the Couris 
on the principles of s. 10, Civil Procedure 
Code, in order to.avoid multiplicity of 
litigation. This was done in the present 
instance and the proceedings before the 
District Judge were stayed. In the cir- 
cumstances all that can be reasonably 
urged isthat, if any issue arising in the 
suit was already decided in the proceedings 
under the Arbitration Act, it may operate | 
as res judicata. 7 

Coming now to the first point the learn- 
ed Judge in’ Chambers appears to have 
been under the impression that the issue 
as to Dina Nath’s jurisdiction to make the 
award had already been decided in the 
proceedings under s. 15, Arbitration Act. 
But it’ wag admitted before us that this 
impression was erroneous and the issue 
had in fact been never decided. It follows, 
therefore, that there can be no question 
of ‘res judicata” so far asthat issue is 
concerned. That being the case, it is now 
necessary to examine whether the ‘trial 
Court and the lower Appellate Court were 
right in holding that Dina Nath had no 
jurisdiction to make the award. The find- 
ing of the Courts below on this point was 
based on the terms of cl. 16 of the form of 
indent, according to which a party seeking 
arbitration under that clause is required to 
give 20 clear days to the opposite party to 
select his own arbitrator. The material 
portion of that clause relevant for the 
purpose of this appealis as follows: 

“It is further agreed that if within 20 clear daya 
(should the 20th day be Sunday, it will not count), 
after being requested by letter addresssd to hie 
their usual place of business either party fail to 
appoint an arbitratoror surveyor ready and willing 
to act, the decision of the arbitrator or surveyor 
appointed by theother party shall be in like man- 
ner binding on both parties; it shall be obligatory 
on the party raising a dispute to see that asur- 
vey takes place within 20 days from the date of 
his letter raising the dispute failing which he or 
they losé their right toa survey.” 

It was admitted that the plaintiff 
was called upon to select his 
arbitrator on June 6, 1929, and the award 
was given on June 18, 1929, ¿. e., within 
20 days but it was contended that inas- 
much asthe plaintiff had flatly refused on 
June 12, 1929, to have anything to do 
with the arbitration it. was not incumbent 
on the arbitrator to wait till the expiry of- 


the 20 days, The learned Counsel: for the 
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defendants further pointed out that the 

above clause contemplated a “survey” 

being made within 20 days and this in- 

dicated thatit was not absolutely neces- 

sary to wait for +0 days. The terms of 

the indent are not happily drafted and it 

must be said that in respect of the “survey” 

they are not easy toreconcile. But we are 

not concerned with any question of survey 

here. The first portion of termsof the 

indent quoted above clearly recites that 

the arbitrator appointed by one party can 

act alone only when the other party fails to 

appoint within 20 days an arbitrator ready 

and willing toact. The clause does not 

say that the arbitrator may proceed to 

‘make an award earlier in the event of 

the opposite party refusing to make an 

appointment. There is force in the con- 

tention of the learned Counsel for the ap- 

pellant that it was futile to wait when the 

. plaintiff had repudiated the -ontract and 

flatly refused tohave anything to do with 

the arbitrati n. But on the other hand, the 

provisions of the clause in ihis respect are 

of a penal character and entail serious 

consequences, inasmuch as an award made 

by anarbitrator who is-a nominee of one 

party becomes bindingon the opposite 

party. It has,therefore, been urged that 

the provisions of the clause ought tobe 

strictly construed. This contention seems 

to be fully supported by a decision of a 

Division Bench of the Allahabad High 

Court reported as Sukhamal Bansidhar v.. 
Babulal Kedia & Co. (2). The facts of 

that case were similar and the contract 

appears to have been in a similar form 

of indent of the Delhi Piece-Goods As- 

sociation. It-was held that in spite of an 

earlier repudiation by one ofthe parties 

the arbitrator appointed by the other party 

was bound to wait for 20 days, before 

making an award. 
given in 1920 and no later decision has 
been quoted in which a different view was 
taken. It is significant, that although the 
above view was taken. by the Allahabad 
High Court in 1920,the Delhi Piece-Goods 
Association in apparently still using a 
form of indentin the same terms, and it 
may, therefore, be reasonably assumed, 
that the interpretation placed upon the 
terms by the Allahabad High Court was 
in accord with the intentions of the As- 
apciation. Following, therefore, the above 
decision of the Allahabad High Court, I 
hold that the Oourts below were right in 
_(2) A IR 1926 All, 258; 59 Ind. Oas, 75; 42 A 525; 
JË A L J 653; 2 UP LR (A). 243, 
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their conclusion that Dina Nath had no 
jurisdiction to make the award. 

No other points have been disputed 
before us. I would accordingly accept 
this appeal and restore the decree of the 
trial Court. In view of all the circumstances, 
I would leave the parties to bear their 
costs. 


Tek Chand, J.—I agree. 
D. Appeal accepted. 


RANGOON HIGH COURT : 
Criminal Revision Application No. 10-B 
of 1935 
March 6, 1935 
Maoknny, J. 

BOON CHIN AND ofaers—APPLICANTS 
versus 
EMPEROR—Ovposite PARTY 
Criminal trial —Evidence—Charge of gambling in 
club—Fact that on previous raid ‘persons said 
to be members of club were found there 
and were convicted— Whether relevant to 
show that on subsequent raid persons found were 
engaged in unlawful gaming—Burma Gambling 
Act ıl of 1899), s. 11—Evidence Act (I of 1872), 
e 114, Illus (e,—Search—Presence of Senior Police 
Oficera when witnesses were chosen—Presumption 

that witnesses were properly chosen, 

The fact that ona previous occasion the premises. 
ofaciub had been raided and that certain persons 
said to be members of that club had been found 
there at the time and subsequently convicted under 
the Gambling Act is quite irrelevant to show that, 
when on a subsequent occasion the same premises 
were:raided and other persons were found with 
gaming instruments, these persons were engaged. 
in unlawful gaming. Emperor v, Alloomiya Husan 
(1), distinguished. [p. 799, col. 2.) = 

-From the presence in the Police party of several 
senior officers of Police, when the witnesses’ for 
search were chosen, it may be concluded, in the 
absence of any suggestion to the contrary, that the 
witnesses were properly chosen, [ibid. ] 

Or, R. App. from an order of the Second 
Additional Magistrate, Rangoon, dated De- 
cember 18, 1934. = 

Mr. MacDonnell, for the Applicants. 

Order.—Ths applicants have been con- 
victed under s. 11, Burma Gambling Act. 
They were found on the premises of an 
alleged club called the Liberal Cinb at 
No. 617, Dalhousie Street, when the said 
premises were searched by the Police 
acting under a warrant issued by the 
Deputy Commissioner of Police, Rangoon, 
under s. 6 of the Act. Certain instruments 
of ‘gaming were admittedly found on the 
premises. Some of the applicants admitted 
having gone to the club to play and claim 
to be members thereof; others happened 
to be there tosee somebody else, and one 
was 2 waiter of the club. The defence was 
that no permission was taken, and that. 
only members of the club were allowed to 
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play. The trial Magistrate held that the 
presumption arising under s.7 of the Act 
had not been rebutted, and he accordingly 
convicted the applicants. The applicants 
have now applied to this Court for revision 
of that order on the following grounds: (1) 
that there was sufficient evidence to show 
that the club was a genuine club, not run 
for the purpose of making profit by gambl- 
ing; (2) that the Magistrate should not have 
allowed evidence that members of this 
club had been previously convicted for 
gambling on the club premises to be ad- 
duced as part of the case for the prosecution; 
(3) that as it had not been proved that the 
witnesses to the search were sich as are 
required by the provisions of s. 103, Crimi- 
nal Procedure Code, the presumption under 
s. 7, Gambling Act, should not have been 
applied. . 

In regard to the last ground it is true 
that, although there were witnesses called 
to be present during the search, it does 
not appear on the.record what manner of 
men these were: they were not examined 
as witnesses in Court. On the other hand, 
the applicants never questioned the suitabil- 
ity of these witnesses and never desired 

“that they should be examined in Court. 
It is not denied that instruments of gam- 
ing were found on the premises during 
the search. The law requires that the 
witnesses to such a search shall be respect- 
able persons of the locality in order to 
ensure that statements of the search party 
as to the articles found by them during 
the search may be corroborated by relia- 
ble and impartial persons. If however 
the applicants themselves admitted that the 
statements of the search party are correct, 
and if, as a consequence, the Court made no 
inquiry as tothe status of the witnesses, 
it does not appear to me reasonahle for 
the applicants now to say that it has not 
been shown that these witnesses were res- 
pectable persons of the locality and there- 
fore that the search was not conducted 
according to law. I see no reason why it 
should not be presumed that thelaw was 
adequately complied with in the circum- 
stances. Itis true that where it could be 
shown that the witnesses were not respect- 
able or were not persons of the locality a 
search has been held not to have been 
carried out in accordance with law, but 
such cases are clearly different from that 
before me now. Section 114, Evidence 
Act, permits the Court to presume the exist- 
ence of any fact which it thinks likely to 
have happened, regard being had to the 
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common course of natural events, human 
conduct and public and private business, in 
their relation to the facts of the particular 
case. Illustration (e) to that section is: 


“The Oourt may presume that judicial and official 
acts have been regularly performed.” 


In the Police party were several senior 
Officers cf Police, and I think we may 
conclude, in the absence of any sugges- 
tion to the contrary, that the witnesses 
have been properly chosen. I, therefore, 
do not think that this objection is of any 
moment. As regards the second objection 
that the Magistrate should not have allow- 
ed evidence as tothe previous conviction 
of certain members of the Club to be put 
in Court, I agree that such evidence was 
not admissible inasmuch as it was irrele- 
vant. The fact that on a previous occasion 
the premises of the club had been raided 
and that certain persons said to be mem- 
bers of that club had heen found there at 
the time and subsequently convicted under 
the Gambling Act is quite irrelevant to 
show that, when on a subsequent occasion 
the same premises were raided and other 
persons were found with gaming instru- 
ments, these persons were engaged in 
unlawful gaming. The case to which I 
have been referred in this connection, 
Emperor v. Alloomiya Husan (i), is not 
at all parallel with the present. In that 
case Alloomiya Husan had himself per- 
sonally - been previously convicted under 
the Bombay Prevention of Gambling Act, 
for conducting a gaming house and it was 
held that on a subsequent prosecution 
under that Act his previous convictions 
were relevant either under s. 14 ors. 15, 
Evidence Act; but it could only be so held 
because the person then-being prosecuted 
was the same person who had been pre- 
viously convicted. 

In the present case the persons ROW 
prosecuted were not members who were 
convicted on the former occasion when this 
club was raided. Further in the Bombay 
case the appellant was a man who was 
charged with keeping a common gaming 
house; the persons involved in the present 
case have been charged merely with being 
present for the purpose of gaming ina 
common gaming house, and -even if they 
had been convicted on a previous occasion 
I cannot see how that could show that 
they must have again committed the same 
offence on this occasion. Their conviction 
must depend on the fact that the club 
was still used as a common gaming house, 

(1) 28 B, 129; 5 Bom L R 805, 
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and that cannot be proved by the pro- 
duction of evidence to the effect that it 
had been found on a previous occasion 
being used as a common gaming house. 
As a matter ‘of fact; the Magistrate does 
not appear to have relied on this convic- 
tion, although he had allowed evidence in 
regard to it to be put on the record. The 
conviction of the applicants does not de- 
pend on this point. As regards the 
first point it is maintained that 
the committee of the club, in view of the 
conviction already referred to, altered 
the rules of the club to show that no 
illegal- gaming should take place on its 
premises. Whereas the previous entrance 
fee had been merely a nominal one of 
eight annas it was now raised to Rs. 5. 
The rates of subscription remained at Rs, 6 
per annum. When a person became a 
member a badge bearing his name was 
issued to .him, and it was laid down 
that no non-members should be introduced 
to the club more than three times in one 
year and when each non-member js in- 
troduced his name must be entered in the 
visitors’ book by the member introducing 
him, As a matter of fact certain of the 
applicants were not members of the club, 
and this book showing entries as to their 
names was not produced. . i 

The point is perhaps not of much im- 
portance. The learned Assistant Govern- 
ment Advocate mentioned that a check 
‘of the register. of mernbers with the names 
of the applicants would .show that many 
of them were not members. It is clearly 
impossible for the Court to go into this 
now. That is a matter which should 
have been dealt with during the trial, and 
clearly - cannot be adequately decided now. 
‘Nevertheless it is made clear that this 


club is not a club in the ordinary sense: 


of the word, and although the rules 
require that a candidate for membership 
shall be proposed and seconded by two 
executive members the wholesale manner 
in: which members have been admitted 
shows that the only requisite for member- 
ship is the payment of the admission fee. 
According to the minutes of the executive 
committee there are never more than three 
persons present at the committee meetings 
when new members are admitted, and 


these three are the Chairman, Mr. Tan- 


Gyoke Swan, and Mr. Maurice, the Secre- 
_ tary. Although the admission fee and 
the rate of subscription are so small yet 
the club is able to give free ‘drinks to 
members a most unusual feature in a club, 
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The first floor of the club premises is given 
up to gambling purposes, and it is patent 
that the club provides facilities for gambl- 
ing. i 
To rebut the presumption ‘that the 
gambling was illegal the only witnesses 
called by the applicants other than the 
Clnb Secretary was U Po Thin. This 
gentiman’s respectability cannot be denied. 
He is a retired Extra Assistant Commis- 
sioner and an Honorary Magistrate. He 
is also Ahmudankaung Tazeikya Min. Yet 
his evidence is so guarded that the only 
conclusion I can come to is that if this 
is the best evidence which can be produc- 
ed, then the presumption under s. 7 of the 
Act is justifiable. U Po Thin states that 
he sometimes goes to the club to read 
papers-and play poker and that upstairs 
other games besides poker are played. He 
says that non-members are not allowed 
to play, and that there is no permanent 
daing. Then he says: “I did not see pay- 
ment of commission; but those who won 
money paid donations”: however he modifies 
the statement by saying: ‘I was told about 
it butI do not know.” U Po Thinhas paid 
his admission fee, but has not paid his 
subscription and apparently has ceased to 
be a member. From his evidence one 
would imagine that he merely went to 
the club, paid down his Rs. 5 to the 
Secretary, and got his badge. 
not take much interest in gambling; he 
says he never played on the first floor. 
He has watched games upstairs but only 
of one kind, and that was at the table 


‘near the staircase. Here he says the game 


played was with four pieces of peikkyugyi, 
which U Po Thin says requires skill, 
Besides this game there were other games, 
and U Po Thin cannot say whether com- 
mission was taken for the games, Evidence 


such as this is of no help to the applicants, 


and by its very feebleness suggests that the 
Prosecution case is the correct one. For 
these reasons I see no cause to 
interfere with the finding of the lower 
Court, and this application is dismissed. 
N. Application dismissed. 


He does’ 
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LAHORE HIGH COURT 
Second Civil Appeal No. 692 of 1934 
October 3, 1934 
Din Mowammap, J. 
SHER MOHAMMAD—Derenpant— 
APPELLANT 
versus 


DOST MOHAMMAD 4ND orngrs— 
' PLAINTIFF AND DEFRENDANTS— 
RESPONDENTS 

Civil’ Procedure Code (Act V of 1908), s. 11— 
Applicability to majors and minors —Deeree against 
minor represented by guardian—Validity — 
When can be set astde—Minor—Step-brother 
guardian adlitem—If a sufficient circumstance 
for holding that he is intentionally harming 
interest of minor—Minor through guardian not 
objecting to father’s alienation—Minor, if bound. 

The law as to res judicata makes no distinction 
between the majority or the minority of a party 
to a suit. 

So long as a decree subsists 
it is perfectly - validand can be availed of by 
the persons interested in every manner that is 
possible, notwithstanding the fact that the partý 
against whom the decree stands was a minor 
at the time of the passing of the decree. The 
only way the law contemplates the protection of 
the minors against the dishonesty of their guar- 
dians, is by permitting the minors to challenge 
the decrees obtained against them and to have 
them set aside on proof of their guardians’ 
dishonesty or fraud, and unless that is done, 
a. minor cannot be allowed to wriggle out of 
thé decrees passed against him, or deprive the 
successful litigants of the valuable tights they 
have obtained on the basis of thas decree. 
Mallayya v. Punnamma (1) and Imam Din vy. Puran 
Chand (2),relied on. 


} 


against a party, 


The fact that the guardian of the 
minor is his step-brother would not alone 
be sufficient justification for holding that he 


was intentionally . harming 
minor or that hig interest . in any way 
adverse to that of the minor, especially where 
he himself was to be’ equally affected by the 
decree along with the minor. ap : 

. Where on an alienation by the minor's father 
a pre-emption, suit was filed and. the | minor's 
step-brother .on_ his own behalfand asa guardian 
of the -minor defended the, suit. and. admitted the 
validity “of the sale: ©. ° 7, 

Held, that the minor could nof 
re-open the matter, and challenge the ., validity 
ofthe sale. Gujjar v. Aultya (3), applied. . `. . 
me.. O. A. froñ a decree of.the District 
Judge, Attock, -dated January 3, 1934. 

“Mr. S. C. Manchanda, for the Appellant.” 

Mr. A. G. Maurice, for the Respondents, 

Judgment.—This is a defendant's ap- 
peal from the decision of the District Judge 
Attock, dated January 3, 1934, confirming 
the decree of half of the land measuring» 
56 kanals 13 marlas situated at village 
Sahib Khan, in favour of the plaintiff-res- 
pondent. 

‘The facts of the case are very simple 
and may be briefly stated here. The father 
of the plaintif-respondent ‘mortgaged the. 

157~101 & 102 


the interests of the 
was 


“subsequently: 
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whole of the land insuit to various persons 
on February 16, and September 14, 1924, 
respectively, for a sum aggregating ;R3. 1,375, 
On February 15, 1925, he further received 
a sum of Rs. 439-4-0 and sold the land 
to some of the mortgagees. On May 22, 
1926, the present appellant - brought a suit 
for pre-emption against the vendees and 
as the original vendor had died, im- 
pleaded -his sons, Faiz Mohammad, major 
and Dost Mohammad, minor, as defendants 
in the case. An application was made to 
the Court that Faiz Mohammad had no 
interest adverse to that of the minor and 
that he should be appointed to act as the 
minor’s guardian ad litem. The Court was, 
satisfied that Faiz Mohammad was a fit 
person to represent the interests of the 
minor and granted the application, On 
August 25, 1925, a written state- 
ment was filed by Faiz Mohammad both. 
on his own behalf and as guardian of 
Dost Mohammad, minor, in ` which the 
previous transactions of the two mortgages 
as well as the transaction of sale were 
admitted. It was further pleaded that the 
entire consideration had been received by 
their father and the price for the sale 
had been fixed in good faith and even the 
market value of the land did not fall short 
of the price received. On April 30, 1927, 
a decree for pre-emption of the land in 
suit on payment of the full sale price ` was. 
passed in favour of the present defendant- 
appellant. On July 9, 1932, Dost Moham- 
mad, brought the present suit against the-ap-- 
pellant impleading the previous alienees also 
as pro forma defendants, < The .sole,, cone. 
testing defendant in this case: is. the-ap- 
pellant as the pro forma defendants, haye 
no interest left in the land: whatsoayer, ». 
Dost Mohammad. averred. that,:his .father . 
was recklessly extravagant and. an incors. 
rigible debauchee and both.the mortgages. 
as well as the.sale had been effected with- 
out .any consideration or .legal: necessity... 
He also attacked his father’s competency. - 
to make these alienations. . dete ie 
The defendant traversed these allegations . 
and pleaded that the suit was barred by 
time, that the land- in suit was, not ‘ans. 
cestral, that the plaintiff was not competent . 


` to.sue for the whole of the land -in.,.the 


presence of his elder brother Faiz Moham-. 
mad who had not joined with him in:,this . 
suit, that the ¡plaintiff's father possessed. 


_ unrestricted, powers of alienation, thatthe, 


suit was collusive, that, the-alienatioas had_ 
been effected.for consideration. and -logak 
necessity, and. that. the plaintiff. could not- 
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bring the present suit in view of the fact 


that he had not attacked the validity of © 


these alienalions in the previous pre- 
-emption suit instituted by the defendant. 
‘The trial Court found that as the plaintiff 
was born on July 12, 191], and the 
present suit had been lodged ` on July §, 
1932, it was clearly within time. It was 
also found that the land was ancestral and 
that the plaintiff's father did not possess 
an unrestricted power of alienation, The 
plea of collusion, too, was found against the 
defendant and so were the Pleas of estoppel 
as well as of consideration and necessity 
but as it was held that the plaintiff, in 
the presence of his brother, could not sue 
for the whole of the land, the suit was 
decreed tothe extent of his own share, that 
is one-half of the land in suit. On appeal, 
the learned -District Judge agreed with all 
the findings of the Court ‘below except the 
one onthe point of consideration and affirm- 
ed its decree. The defendant has there- 
fore preferred this second appeal from the 
‘decree of the learned District Judge, as 
remarked above. 


In my opinion, the pao point for 
consideration in this case is the plea which 
has been described as one of estoppel. 
The material portion of para. 3 of the 

written statement reads as follows: 

“In the previous suit for pre-emption of the 
land in suit bought by me, the plaintiff.-and his 
brother were impleaded as defendants and they 
admitted the consideration as well as the neces- 
sity of both the mortgages and the sale. The plain- 
tiff ‘was therefore „estopped by:his words and con- 
duct from challenging these alienationg He is also 
legally debarred from bringing this suit,” 

Now, as I read this plea, it amounts to 


this that the plaintiff, through his guardian - 


ad litem, admitted the validity of the 
previcus alienations. He further went to 
the length of admitting the passing of the 
whole of the consideration. He also pleaded 
that -the price had been fixed in good 
faith and that on this account he is not 
entitled now to challenge either the con- 


sideration or the necessity for the sale, or- 


even his father’s power of alienation. It 
also means that the present suit is barred 
by the provisions of Ex. 4 to s. 11, Civil 
Procedure Code, inasmuch as these grounds 
of .attack could be and should have been 
put forward at thattime. On these points 
I consider that an entirely erroneous view 
of the law has been taken by the Courts 
below. -They have merely dwelt on the 
minority of the plaintiff at the time of 
the previous suit and held that as such 
he could-not- be bound by any admission 
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made by his elder brother, even though it 
had been made as his guardian ad litem 
I am unable to accept this proposition.. 
Firstly, the law of res judicata makes ne 
distinction between the majority or tho 
minority of party to ‘the suit, and 
secondly, so long as a decree subsists 
against a. party, il is perfectly valid and 
can be availed cf by the persons interested 
in every manner that is possible, not- 
withstanding the fact that the party against 
whom the decree stands was a minor at 
the time of the passing of the decree. The 
only way the law contemplates the pro- 
tection of the minors against the dishonesty ‘ 
of their guardians, is’ by permitting the- 
minors to challenge the decrees obtained . 
against them and to have them set aside 


- on proof of their. guardians’ dishonesty or 


fraud, and unless that is done, I fail to 
understand how a minor can be allowed: 
to wriggle out of the decrees passed against ` 
him, or deprive the successful litigants of 
the valuable rights they have obtained on the 
basis of that decree. In Mallayya v. 
Punnamma (1), a Bench laid down that 


` where a minor was sued ona promissory. 


note executed by his maternal uncle who 
had been appointed a guardian of the 
person of the minor under the Guardians 
and Wards Act, and was also appointed 
a guardian ad. litem in the suit, -it could 
not be said that his interest was adverse 
to that of the minor or that he would not, 
have put forward a proper defence for the 


- minor, if there was one; ~consequently, a 


decree obtained against the minor in such 
suit and the sale of the minor’s property ` 
in execution of such decree, were not in-. 
valid. Similarly, in Imam "Din v. Puran 
Chand (2), Scott-Smith, J. observed: 


-“Where a decree has been made against a minor 
duly represented by his guardian, and the minor 
attaining his majority seeks to set aside that decree 
by a separate suit, he can succeed only on proof 
of fraud or collusion on the part of his guardian, ` 
If the guardian neglected to support the case of’ 
the minor, and there is nothing to show that he 
did “so deliberately, that circumstance alone would. 
not entitle the minor to avoid the operation of the 
decree.” 

In the present case, I find that both 
the Courts below have proceeded on mere con- 


jectures. No evidence has been adduced 
to show that Faiz Mohammad did not 
properly .iepresent the interests of the 


minor at the time of the previous suit. 
Both the trial Court as well asthe learned 


Q) 4M 476; 77 Ind. Oas. 628; 46M LJ 291; 19 


(2) 1 . 55 Ind. Cas, 833; A IR 1980 Lah. 
417; UPL R 1920; 37P WR 1920. 


“LW 410, p 1 k 1924 Mad. 608. 


1935 


District Judge have been influenced by 
the fact that he was a step-brother of the 
minor, but that circumstance alone would 
not be sufficient justification for holding 
that he was intentionally harming the 
interests of the minor or that his interest 
was in any way adverse to that of the 
minor, especially as we see that he himself 
was to be equally affected by the pre- 
emption decree with the minor. In these 
circumstances, I am constrained to hold 
that both the Courts below have erred in 
this respect and have failed to realise the 
position properly. It will appear that the 
plaintiff had attained majority about three 
years before the institution of the present 
suit, which was instituted only three days 
before the expiry of limitation, and during 
all these threa . years the plaintiff had 
taken no steps whatsoever to have the 
previous pre-emption decree set aside on 
the ground -of collusion or fraud on the 
part of his guardian, nor hid he made any 
such allegation in the present suit. Ex- 
planation 4 to s. 11, Civil Procedure Code, 
provides: -> 

“Any matter which might and ought to have 
been made a ground cf defence or attack in such 
former suit, shall be deemed to have been a 
matter directly and substantially in issue in such 
suit.” 

As I read the law, there was a statu- 
tory obligation on the minor through his 
guardian to object to the validity of the 
sale on the grounds that he has now 
urged and as he failed to do so then, he 
cannot be allowed to re- open the matter 
in the present case and in the manner-in 
which he seeks to do. This, to my mind, 
was the purport of the plea that was 
raised on behalf of the defence when it 
was urged that the plaintiff was legally 
debarred from bringing the present suit 
and this aspect of the case was ignored by 
the Courts below altogether. 

In Gujjar v. Aultya (3), a Bench of the 
Punjab Ohief Court laid down that 

“by bringing a suit for pre-emption G must be 
taken to have admitted that the sale was valid and 
that consequently he had no Tights of inheritance left 
in the subject-matter of the sale.” 

Applying the same principle to the case, 
I would hold that by defending the suit 
for pre-emption and admitting the validity 
of the sale in that suit, the plaintiff had 
no right of reversion left in the land and was 
therefore debarred from contesting the sale 
on the grounds now taken by him. In 
this view of the case, I need not go into 
the other points raised by the appellant. 


(3)78 PR 1914;A IR 1914 Lah. 460; 23 Ind, Cas. 
835; 1¢4 P L R 814; 119 P W R 1914, , 
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As remarked by the learned District Judgé 
the equities of the case are clearly against 
the respondent. I therefore set aside the 
decree of the Court below and accept this 
appeal with costs throughout. . 

D. Appeal accepted. 





OUDH CHIEF COURT 
Civil Revision Application No. 91 of 1934 
August 1, 1935 
Kine, C. J., anD Suita, J. 
Pandit NAND KUMAR - 
DEcREE-HoLDER—APPLICANT 


versus É 
MAQSOOD ALI—JupamenT-DEBTOR— 
OPPOSITE-PARTY 

Civil Procedure Code (Act V of 1903), O. XXL, 
r 89—Court, if can set aside sale by consent of parties, 
if deposit is made beyond time—Limitatton. 

That the period of limitation prescribed by 
the Limitation Act cannot be varied by consent 
of parties, is no doubt correct as an abstract 
proposition, but in a case where the decree- 
holder consents to ‘accept a deposit made by 
the judgment-debtor ~ in full ` satisfaction of his 
decree, and consents to have the sale set aside on 
receipt of such „deposit, then it is open to the 
Oourt to set aside the sale although the deposit 
was made beyond’'the period prascribed in the 
Limitation Act. It would seem futile to confirm 
the sale if the decree holder does not wish it to 
be confirmed. 

C. R. App. against the order of the 
District Judge, Sitapur, dated June 2, 1934, 

Mr. N. Banerji, for the Applicant. 

Mr. H. Husain, for the Opposite Party. 


Judgment.—This is an application in 
revision against an order, passed by the 
learned District Judge in . appeal, setting 
aside an order of the trial Court, ‘and 
setting aside a sale under O. XXI, r. 89, of 
the Code of Civil Procedure. 

In execution of a decree for money the 
decree-holder attached a house and‘ashop 
belonging to the judgment-debtor. On 
March 13, 193!, tha property was sold by 
auction being purchased by the decree- 
holder himself. 

On April 13, 1934, that ison the thirty 
first day after the ‘sale, the judgment-, 
debtor made an application under O. X3 
r. 89, for having the sale set aside on de- 
posit of the decretal amount together 
with the prescribed penalty. He did not, 
however, make any deposit on that day. 
On April 16, 1934, he made the requisite’ 
deposit, but the decree-holder refused to 
accept it as it was beyond time, ; 

The execution Court held, that, 
application and the deposit 


as the 
were both 
SORT of 
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‘made beyond the period prescribed by law, 
he had no jurisdiction to set aside the sale 
under O. XXI, r. 89, Civil Procedure 
Code. ` i 
The learned District Judge held that 
` although the application and deposit 
were made beyond the period of the 
thirty days prescribed by Art. 166 of the 
- Limitation Act, nevertheless it was open 
to the Court to extend the period of 
limitation by consent of parties. He 
held that as a matter of fact there has 
been such a consent arrived at on 
‘April 14, 1934. Healso found that the 
equities were infavourof the judgment- 
genio and he accordingly set aside the 
sale, 
Forthe applicant it has been argued 
thatthe Court below was not justified in 
arriving at the conclusion that any com- 
promise had been arrived at between the 
partieson April 14 about - extending the 
time of making the necessary deposit. The 
` materials upon which the Court has come 
to its conclusion are somewhat vague and 
indefinite, but the finding is a finding of 
fact, and we are not disposed to interfere 
with such a finding in ‘revision. We 
take it that'the Coart-below has found that 
the partiés agreed on April 14, 1934, that 
the deposit under ©. XXI, r. 89, would be 
accepted by the deciee-holder if made on 
April 16. As a matter of fact the deposit 
was made on that date and the Court below 
was of opinion that the decree-holder 
resiled from his previous agreement when 
‘he refused to accept the depcsiton April 
16. 
.. The Court below has relied upon the case 
of Chaudhry Rameshwar Misser v. Chau- 
dhry Sureshwar Misser, 39 Ind. Cas, 664 
(l) for the proposition that the Court has 
jurisdiction to extend the time for making 
the deposit under O. XXI, r. 89, with the 
‘consent of the parties. For the applicant 


certain rulings have been cited 
as showing that the period of limita- 
tion prescribed by the Limitation 


Act cannot be varied by consent of parties. 
This is no doubt correct as an abstract 
proposition, but we think that in a case 
of this sort if a decree-ho.der consents to 
accept a deposit made by the judgment- 
debtor in full satisfaction of his decree, 
and consents to havethe sale set aside on 
receipt of such deposit, then it is open 
to the Court to set aside the sale 
although the deposit was made beyond the 
périod prescribed in the Limitation Act. 


“C 39 Ind, Cas, 664; 2 PL J 164. 
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It would seem futile to’ confirm the sale 
if the decree-holder does not wish it to be 
confirmed. , 
In our opinion this is not a case in 
which we should interfere in revision 
with the order of the Court below. The 
equities are all in favour of the judg- 
ment-debtor. He has made a deposit of 


‘the full decretal amount, together with the 


penalty, and the decree-holder has no sub- 
cause of complaint. Ifthe sale 
is not set aside it means thatthe judg- 
‘ment-deblor’s property will be sold for a 
grossly inadequate sum. Even if the 
view of the Court below is wrong in facts 
or in law, we think we should not interfere, 
The application is rejected with costs. 
D. - Application rejected. 


MADRAS HIGH COURT 
Civil Appeal No. 78 of 1929. 
May 7, 1934 
JAoxson AND PAKENHAM WALSH, JJ. 
SRIPADA SAFYANARAYAN 
SARMA— PLaIntirfF—APPELLANT 


versus 3 
RAVIKANTI VENKATARAMANA- 
MURTI AND OTHERS— DEFENDANTS 
— RESPONDENTS 

Landlord and tenant—Forfeiture—Waiver— 
Conditional waiver, effect of—Acceptance of rent by 
co-trustees, effect of. 

An acceptance of rent by the lessor after 
default involving forfeiture is not any the less 
a waiver because it is conditional. George Henry 
Devanport v. Her Majesty the Queen (1). 3 

Where at the time of receiving rent the lessees 
were informed -that owing -to their default, the 
lease was forfeited: 

Held, that such 
constitute forfeiture and there was a waiver of 
such forfeiture by acceptance’of the rent. 

Acceptance of rent by one of several co-trustees 
who has been held out by his  co-trustees as 
having authority to receive payments is suff- 
cient to constitutea waiver offorfeiture. Ullattil 
Kalathil Nethiri Menon v. Mullapullt Gopalan 
Nair (3). ee , ‘ 

C. A. against the judgment and the 
decree of the District Court, Ganjam, dated 
April 30, 1923, and passed in O.8.-No. 74 
of 1927.. 

Order.—This appeal coming on for 
hearing, upon perusing the grounds of. 
appeal, the judgment and decree of the 
lower Court and the materia] papers in 
the suit and upon hearing the arguments 
of Mr. Y. Suryanarayana, Advocate for: the 
appellant, and of Mr. B. Jagannadha Das,. 
Advocate for respondents Nos. 1 to 3, and 
Mr. G. Lakshmanna, Advocate for the 4th. 
respondent, and the 5th respondent not 


appearing in‘ person or by Pleader, it ‘is 


information was sufficient to 
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ordered that the District Judge of Ganjam 
do within two months from the date of 
the receipt ofthis order submit findings 
on the following issues, namely: 
, (1) Whether the receipt of rent on 
December 14, 1926, by Ist defendant as 
set forth in Ex. I-A amounts to waiver 
by defendants Nos. 1 to 3of the right 
of forfeiture within the terms of Ex. A. 
(2) Whether the failure to pay instal- 
ments due upon January 15, 1927, and 
February 15, 1927, amounts to a failure 
to pay consecutively for three years within 
the termsof Ex. A and entails forfeiture? 
and thatthe parties be at liberty to 
adduce fresh evidence thereon and it is 
further ordered that the parties be at 
liberty to file objections, if any, to the said 
finding within 10 days after notice of the 
réceipt ofthe same shall have been post- 
èd, up inthe notice board of the High 
Court. 
In obedience to the above order, the 
District Judgeof Ganjam submitted the 
` following 

- Findings.—I have been directed by the High 
Court to submit findings on the following 
igsues: 

(1) Whether the receipt of rent, on December 
14, 1926, by the Ist defendant as set forth in 
Ex, I-a amount to a waiver by defendants Nos. 
ad 3 of the right of forfeiture within the terms 
(0 x. . 

(2) Whether the failure to pay instalments due 
upon January 15, 1927, and February 15, 1927, 
amounts to a failure to pay consecutively for 3 
years within the terms of Ex. A and entails for- 


feiture. 
* * * 


Issue No. 1. 

I find, therefore, that on the first issue that the 

receipt of rent on December 14, 1926, by Ist 

defendant as set forth in Ex. I-a amounts to a 

waiver by defendants Nos, 1 to 3 of the right of 

forfeiture within the termsof Ex. A. 
* a ` * 


Issue No. 2 

It is clear tnat, as the forfeiture incurred 
by the end of Fasli 1336, has been waiv- 
ed, no fresh forfeiture can be incurred until three 
years after that date. The failure to pay instal- 
ments due on January 15, 1927, and February 
15, 1927, does not, therefore, amount to a failure to 
pay consecutively for three years within the 
terms of X.A. Ia relationto the question of 
forfeiture it amounts only to a failure to pay for 
one year within the terms of Ex. A. 

My answer tothe second issue is, therefore, in 
the negative. 


* 


This appeal coming on for final hearing 
after the return of the finding of the lower 
Court on the issue referred by this Court 
for trial and the respondents Nos.1 to 4 
having filed Memorandum of Objection 
to the said finding, the Court delivered the 
following judgment. 
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Mr. Y.Suryanmayana, for the Appellant. 
Messrs. B. Jagannadha Das and G. 

Lakshmana, for the Respondents. 
Judgment.—The learned District Judge 

has now submitted findings on the 

issues framed by this Court. .We see no 
reason to differ from his finding on the 
first issue of waiver and, therefore, it 
will be unnecessary to canvass his second 
finding on the question whether there 
was actual default. Assuming that there 
was default, nevertheless there was 
waiver, ` 

Itis not disputed that an acceptance 
of rent by the lessor after default in- 
volving forfeiture is any theless a waiver 
because itis conditional: George Henry 

Davanport v. Her Majesty the Queen (1) 

butit is argued that at the time of the 

acceptance the forfeiture was incomplete 
and hence there could be no waiver. 

To constitute forfeiture there must not 

only be default but (under the old 

Transfer of Property Act,s. 111) some 

overt act on the part of the lessor termi- 

nating the lease. . 
In para. 6 of the written statement of 

defendants Nos. 1 to 3it is stated ‘even 

at the time (of the acceptance of rent) the 
lessees were informed that owing to their 
default the leasa was forfeited’, Such 
information need not have been in writ- 
ing, and was sufficient to constitute for- 

feiture. : l 
Finally it is argued that an accep- 

tance by lst defendant was notan autho- 

rised acceptance by all the trustees; but 
as pointed out by the learned Judge the 

Ist defendant was held out by his’ co- 

trustees as having authority to receive 

payments. This is clear from the evidence 
of P.W.No.2 taken after remand and 

the Exhibits filed by him D, E, E-l, F, G, 

G-1, H-j. On the authority of Ullattil. 

Kalathil Nethiri Menon v. Mullapullt 

Gopalan Nair (2) the Ist defendant's 

acceptance then binds the trustees, 
-Accordingly the ‘appeal must be al- 

lowed with costs throughout. The suit is 
decreed as prayed in the plaint. The 
trustees - can pay costs out of the estate. 
A. Appeal allowed. 
15. 
D ey a5 TT 30 Ind. Oas. 713; 2 L W 714; 
(1915) M W N 586; 18 M L T 220; 39 M 597. 
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„ ;- LAHORE HIGH COURT 

First Civil Appeal No. 2663 of 1928 

June 2, 1934 
Buipe snp Din Mowammap, JJ. 
BUTA RAM AND OTHER3—DEFENDANTS— 
' ; APPELLANTS 
VETSUS 
SAYYAD MOHAMMAD—Pratntise— 

, RESPONDENT 

„Legal practitioner—Client—Statement of intention 
of executant, by his Pleader if binding on elient— 
Vakil's general power, if includes power to abandon 
wsue—Crvil Procedure Code (Act V of 1908), 
0. XXI, T. 54—Transfer of property under attach- 
ment by Judgment-debtor-- Validity. ` 

The quéstion whether the parties intended that 
the mortgage deed should or should not be enforced 
in the case of default of either party is purely 
a question of fact and not a question of law. Hence 
a Pleader's statement regarding such intention of 
the executant is binding on his client Shankar 
Das v, Mali (2), relied on, Wali Mahomed v. Mahomed 
Bakhsh (1), distinguished, : 
_.A Vakil's general power in the conduct of a suit 
includes the ebandonment of an issue, which in his 
een he [ok it inadvisable to press. Ven- 

ata Narasimha v, Bhashya Kerlu (3), fol ‘ 
809; col. 2.] se ast nyse Wee. ALD 


Property under. attachment cannot be transferred 
privately to another by the judg ment-debtor, 
Bapinudu v, Venkayya (4°, Venkaita Reddy v, 
Yellappa Chetty (5), Madan Mohan v. Rebati Mohan 
(6) and Sitayya v. Mudasagedai Sanyasi (7), distin- 
guished. 

F.C. A. from the preliminary decree 
of the Senior Sub-Judga, Montgomery, 
dated August 8, pee 

Messrs. M. L. ri, Achhru Ram and 
Sardari Lal, for the Appellants. 

- Messra. J. N. Aggirwil, Anant Rim 
Khosla. and ;S. M. Sikri, for the 
Respondent. 


. Bhide, J—This was a soit for re 
covery of Rs. 60,000 on the basis of a 
mortgage deed, by the sale of certain 
land situate at Mauza Bahrampur, or in 
the alternative for specific performance 
of the contract on the part of the de- 
‘fendant Buta” Ram to sell two-third share 
in 2,111 kanals, 15 marlas of land 
situated at Mauza Bohar as provided for 
in the deed and also for Rs. 21,600 as 
damages on account of the breach of 
contract. The learned Judge of the trial 
Court has granted the - first relief to the 
plaintiff but disallowed damages for the 
alleged breach of the contract to sell 
land on the ground that the plaintiff 
was not ready to perform his part in 
respect of the contract. From this de- 
cision the defendant has preferred the 
present appeal to this Court. The 
material conditions of the mortgage deed 
on which the plaintiff's suit was based 
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were as follows: 

“i. I(i.e. the mortgagor) will remain in possession 
of the aforesaid mortgage land, but will not inany 
way transfer the said land to any other person 
till payment of the entire aforesaid mortgage 
money. 2. I have agreed to sell to the mortgagee 
in lieu of Rs. 60,000 (rupees sixty thousand) 
two-third share of the entire land, situate at 
Mauza Bohar, Tahsil Pakpattan, together with all 
rights, decreed in suit No. 24, re, I Buta Ram 
decree-holder versus Gobind Ram and Parshotam 
Das judgment-debtors, for possession by pre- 
emption of land situate at Mauza Bohar, by the 
Court of the Senior Subordinate Judge, Mont- 
gomery, on April 7, 1924, I will take posses- 
sion of the land decreed after taking out exe- 
cution and making payment of the balance of the 
price. I will then execute and complete a sale- 
deed in respect of two-third share of tbe land 
decreed in lieu of Rs. 60,000 (rupees sixty thou- 
sand) will get the same registered in favour of 
the said Diwan Sahib. I will also deliver pos- 
session at the spot, and will get mutation of 
names effected. I will at that time redeem the 
aforesaid mortgaged land situate at Bahrampur, 
that is, this mortgage money shall be considered 
as the sale money of that land. If I do not get 
a sale-deed in respect of two-third share of the 
land decreed, situate in Mauza Bohar registered 
after having-executed ‘and completed it in favour . 
of the above-named Diwan Sahib within a period 
of one month and 20 days, or object to delivery 
of possession or mutation of name being effected, 
the mortgagee shall be competent to recover from 
me Rs. 60,000 (rupees sixty thousand) mortgage 
money of the said mortgage on the security of 
the land mortgaged situate at Mauza Bahrampur.” 

The defendant's case as disclosed in 
his written statement briefly was that 
the mortgage with respect to the land 
at Bahrampur was to be enforced only 
if the defendant failed to cell the land 
at Bohar to the plaintiff, that the de- 
fendant had been willing to convey the 
land to the - plaintiff within | one 
month and 20 days as stipulated in the 
deed but the plaintiff backed out of the 
contract on the ground that the land 
had been attached in execution of a 
decree against the defendant; that, as 
a matter of fact, the attachment was 
legally no bar to the sale of the land 
to the plaintiff but the attachment was 
merely used by -him as a pretext to 
evade the purchase of the land, and 
that the real reason for not complying 
with the terms of the deed in that 
respect was that the whole transaction 
had been entered into by the plaintiff merely 
asa benamidar for the benefit of Malak 
Zaman Mehdi Khan, who was then the 
Deputy Commissioner of the Montgomery 
District where the land is situated but 
the Malak had for some reason or other 
given up his intention of purchasing the 
land. The defendant further pleader 
that the real consideration for the sale 
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was a sum of Rs. 32 692 only and the. 
sum of Rs. 60,000 was fictitiously shown: 


in the deed as the consideration - merely 


to prevent pre-emptors from coming for-- 


ward to claim the land. 


The plaintiff in his replication denied: 


that he bad entered into the transaction 
merely as a  benamidar for 
Zaman Mehdi Khan and maintained that 
Rs. 60,0000 was the real consideration 
and had been. duly paid to the defendant 
in the presence of the Sub-Registrar at 
the time of registration as shown by the 
endorsement on the deed. He pleaded 
further that owing to its attachment in 
execution of a decree the land at Bohar 
could not be legally 'sold and that in- 
asmuch as the defendant failed 
the attachment removed or obtain any 
order of a competent Court for the sale 
of the land he, i. e., the defendant, was 
not in a position to ’ perform his part of 
the contract. 

Before issues were framed Mehta Lek 
Raj, Counsel fòr the defendant, made a 
statement on November 8, 1927, with 
reference to the question of the sale of 
the land at Bohar to the effect that in 
case of default by either party the 
plaintiff was entitled to enforce the mort- 
gauge. Counsel for both the parties also 
admitted that time was the essence of 
the contract. In view of these statements 
the only issues framed by the Court 
were: (1) | Whether‘ full consideration 
mentioned in the deed of mortgage was 
not received. If so, how much-was received ? 
(2) Whether plaintiff is -entitled to anv 
compensation by way of damages. If 
so, how much? (3) To what relief is 
the plaintiff entitled ? 

- After the evidence of both the parties 
on the above issues had been recorded, 
the case was argued and judgment 
was reserved. The -defendant then put 
in an application on July 2, 1928, for 
the framing of certain additional- issues 
as to the question whether the plaintiff 
was entitled to enforce the | mortgage 
even if the defendant had been ‘willing 
to convey the land at Bohar according. 
to the terms of the. deed within the 
stipulated period. The defendant further: 
expressed his readiness to sell the land 
even at the time of making the applica- 
tion. The plaintiff opposed this. applica- 
tion and pointed out that the defendant's 
Counsel had made a clear statement on 
November 8, 1927, that in case of default 
by either ‘party, the- pemn was en- 
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titled to enforce the mortgage and that . 
in view of this statement and: his ad- ° 
migsion that time was the essence 
of the contract, no further isgues arose. 
As regards the defendant's willingness ’ 
to sell the land even at that stage, i 
was pointed out that the defendant had 
expressed this willingness for the first 
time after the close of the case. It was 
contended that the defendant could only 
sell the land within the ‘sitpulated time, 
according to the terms of the contract, 
time being admittedly the essence of 
the contract, and he could not therefore | 
exercise the’ right after he had used the 
sum of Rs. 60,000 without interest for ` 
some three years and also enjoyed the. 
produce of the mortgaged land during’ 
that time.°The learned Subordinate ` 
Stidge upheld the plaintiff's objection, ` 
rejected the defendant's application, and 
proceeded to pass a decree in favour ' 
of the plaintiff for recovery of Rs. 60, 000 ° 
by. the sale of the mortgaged land. The ; 
claim for damages was disallowed, as‘ 
the learned Judge came to the conélu- ` 
sion that the attachment of the land at. 
Bohar in execution of a decree .was 
legally no bar to its sale in pursuance 
of a prior agreement and that the 
plaintiff himself was responsible for the 
breach of the contract of sale in res- 
pect of that Jand. 

‘The main points which require deter- 
mination in this appeal are: (1) Was the 
learned Subordinate Judge right in re-’ 
jecting the defendant's application dated . 
July 2, 1928, for the framing of additional 
issues and, “if not whether a trial of these 
issues is -now necessary ? (2) If the learned ' 
Subordinate Judge was right io rejecting 
the application; whether the consideration : 
of Rs. 60,00). was paid in full or whe- 
ther a sum of Rs. 32,692 only. was paid: 
as alleged by the defendant: 

As regards the first point, it is eh dis- ` 
puted that the issues framed by the learned’ 
Subordinate Judge were correct, if thé 
statement.’ of the defendant’s --Counsel, 
dated November 8, 1927, referred to above! 
is held to be binding on -thè defendant.’ | 
It was, however, contended ‘that this state-' 
ment related to a question of the construc- 
tion of the mortgage deed:and was, there- - 
fore, a question of law and that a Coun: 
sel’s statement on a matter of law'is. ‘Dot: 
binding. This contention is, in my opinion, ` 
unsound. It is true, and there is ample 
authority for the proposition that when the 
question for decision before. a Court relate 
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to the construction ofa document of title, 
it is treated as a question of law for 
the purposes of second appeal, ete., see 
e.g. Wali Mahomed v. Mahomed Bakhsh 
(1); but here we are concerned not with 
the interpretation of a document by .a 
Court but with the statement of his case 
by. @ Counsel on behalf of his client as 
regards the actual understanding between 
the parties ona certain point. The qués- 
tion whether the parties intended that the 
mortgage deed should or should not be 
enforced in the case of default of either 
party was in this aspect purely a question 
of fact and not a question of law, It was 
held in Shankar Das v. Mali (2) that .a 
finding as to the intention of the executant 
of.a, document is a question of fact. The 
defendant’s Counsel when he stated . that 
in the event of default by either party 
the plaintiff was entitled to enforce the 
mortgage,- was merely stating his 
cliént's position as to the real understanding 
- between the parties and not expressing 
an. opinion on a point of law. It was 
urged that the admission of the Counsel 
was opposed to the pleadings of the de- 
fondant. This is not, however, clear. It is 
true that the defendant ` pleaded in the 
jawabdawa that the plaintiff's proper remedy 
was a suit for specific performance, At the 
same time in reply to cl. (a) of para. 5 
of he plaint, in which the plaintiff had 
averred that “time was an essential part 
of he contract” and, that 


“i £ the time fixed for completing the contract for 
sale, expired the plaintiff was entitled to ‘enforce 
the mortgage-deed and the sale contract became 
null and void,” 


the defendant stated that he admitted 
the correctness of the allegation in that 
clause with the exception of that relating 
to the consideration of Rs. 60,000. This 
reply seems to be consistent with the 
statement of the defendants’ Counsel dated 
November 8, 1927, that the plaintiff was 
entitled to enforce the mortgage deed in 
case of default by either party. Nor can 
the. statement ke said to be clearly incon- 
sistent with the terms of the mortgage 
deed. The mortgage deed enabled the 
morlgagor to sell the land at Bohar in 
lieu of the mortgage money, but it does 
not say that if the plaintiff failed to take 
the land he was to be without any re- 
medy'and was to lose the sum of 

(1) -122 Ind. Cas. 316; AI R 1930 PO 91; 57 TA 
86; 11 Lab, 199; (1930) A L J, 292; Ind. Rul. (1930) 
P'O 124; 31 P'LR 145; 31L W 321; 32 Bom. LR 
380; 51°O L J 518; 59M L J 53 (PO). eee 
i Fk 63 Ind. Cas, 746; A I R 1£21 Lah, 2(3;3 Jah 
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Rs. 60,000 advanced by him on the basis 
of the mortgage. It was held by their 
Lordships of the Privy Council in Venkata 
Narasimha v. Bhashyakerlu (3), that a 
Vakil’s general ipower in the conduct of 
a suit . includes the abandonment of an 
issue, which in-his discretion he thinks it 
inadvisable to press. It would thus appear. 
that the defendants’ Counsel was well within 
his rights in the circumstances of the case 
in making: the. statement that he did 
on November 28,.1927. : 

It is noteworthy that the application for 
additional issues. was made at ihe last 
stage after arguments had been heard. If 
the statement in’ question had been 
really made by the defendants’ Counsel 
through inadvertance, the mistake would 
have been soon discovered, but no action 
was takeri for -scme nine months while the 
trial was proceeding. It is also significant. 
that the defendant expressed his readiness 
to complete the sale of the land at Bohar 
in the course of this suit only when the 
application for the framing of additional. 
issues was made. His original position 
was that he had been willing to convey 
the land tothe plaintiff during the stipu- 
lated period and as the plaintiff had failed 
to accept it without any legal justification 
during that period, the plaintiff was no 
longer entitled to that relief. This fact 
indicates that this belated application 
was made only as a result of afterthought, 
when the weakness of the position taken 
up by the defendant was realised and not 
on account of the statement of the defen- 
dant’s Counsel being contrary to his 
client's instructions, ` 

On the above finding it is unnecessary 
to go into the question whether tke plaint- 
iff was or was not guilly of-a breach of 
contract but Imay briefly deal with it 
as it seems to my wind clear that the 
plaintiff was not to blame in the matter. 
The fact that the land- at Bohar. was 
attached in’ execution of a decree is not 
disputed. Now O. XXI, r. 54, Civil Pro- 
cedure Cede, expressly prohibits the judg- 
ment-debtor frem making any private 
transfer .of such property and all other 
perscns from taking any benefit from such 
transfer after attachment. -The defendant 
could not therefore transfer the land nor . 
could the plaintiff accept a conveyance of:it 
after the attachment without contravening 
the provisions of this rule. It was, how- 
ever, urged that as there. was a . prior 
- (3) 25 M 367;-29 I'A 76; 6 O W N 64); 4 Bom, L 
R 543; 8 Sar, 258 (P O). | 
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agreement to sel], the land could be trans- 
ferred in spite of the provisions of this 
rule. In support of this contention reliance 
was placed on the provisions of s. 64, Civil 
Procedure Code, as interpreted in Bapinudu 
ve Venkayya, 7 Ind. Cas. 795 (4), Venkata 
Reddy v. Yellappa Chetty (5), Madan Mohan 
v. Rebati Mohan (6) and Sitayya v. Muda- 
sageddi . Sanyasi (7). But it seems to me 
that-the point is by no means clear. In 
Bapinudu v. Venkayya, 7 Ind. Cas. .795 (4), 
the respondent was not represented. The 
agreement to sell was accompanied by 
delivery of possession and the leatned 
Judges based their decision-on equitable 
considerations borrowed from English 
Law., The decision in Venkata Reddy v. 
Yellappa Chetty (5) was based on similar 
grounds. The other two cases are really 
distinguishable as the. alienations therein 
were not private transfers. but were made 
in pursuance of decrees for specific per- 
formance. The decision in Maddan Mohan 
v..Rebati Mohan (6), 
and not followed in a later decision of 
the Calcutta High Court reported as 

Tarak Nath v. Sanat-Kumar (8). In none 
of there cases the mandatory provisions 
of O. XXI, r. 54, Civil Procedure Code, 
which prohibit a private transfer during 
attachment were considered. 

„It is true that a contract for 
may be specifically enforced in certain 
circumstances even against third par- 
ties, But that is not the real question in 
this case. In the present instance the 
question for consideration is whether 
the defendant was in a position to 
transfer the land privately to the 
plaintiff during the period | stipulated 
in the deed. In view of the provisions 
of O. XXT, r. 54, Civil Procedure Code, 
referred to above, this question must, I 
think, be answered in the negative. It 
was open to the defendant to get the 
attachment removed by pasing up the 
decretal amount, but he did not care to 
do so. I am, therefore, cf opinion that it 
was the defendant who failed to perform 
his part of the contract and consequenily 
the plaintiff was clearly entitled to enforce 
his mortgage. 

(4) 7 Ind. Cas. 795. 
sah 38 Ind, Cos. 107; A I R1917 Mad. 4; 5LW 


(6) 34 Ind. Cas. 953; A IR 1916 Oal. 927;230L 
J115; 21 OWN 158, : 
(7). 80 Ind. Cas. 388; ATR 1924 Mad. 610; 46 M 
Ls 361; 19L W 465;34 MLT 110; 0994) M WN 


t J7% Ind. Gas, 637; A I R 1929 Cal. 494; 33 O 
W N 805; Ind. Rul, (1930) Cal. 269; 57 O 271, 
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The next point for decision in this appeal 
is, that of the real consideration for the 
mortgage. The defendant alleged that he 
had to pay Rs. 32,692 according to the 
terms of the pre-emption decree, 
and that this was the real . consideration 
paid, although the Sub-Registrar’s en- 
dorsement on the deed shows thata sum 
of Rs. 60,000 was paid in his presence. 
In support of this contention it wasurged 
that it was unlikely that the plaintiff would 
have agreed to pay Rs. 60,000 for...two- 
third of the land which had been decreed 
in favour of the defendant on payment of 


Bum of Rs. 39,840 only. Reliance was 


also placed on a letter, Ex. C-A from 
Malak Zaman Mehdi Khan addressed to the 
present plaintiff which the defendant had 
managed to secure from him. This letter 
runs as follows: ; 
“My dear Diwan Sahib, 

Oompliments, With regard to the bargain in 
respect of the land situate at Mouza Bohar with 
Buta Ram, through you, I have to inform you that 
I have given up the bargain for some reasons, 
Please give back the promissory note and mortgage- 
deed to Buta Ram after receiving your actual amount, 
I have no mind to purchase the land, 

> Yours sincerely, 

Zaman Mehdi Khan.” 

It was argued that the sentence 

“Please give back the promiesory note and mort- 
gage-deed to Buta Ram after receiving your actual 
(asal) amount " 


clearly showed that the actual amount 
was different to what was stated in the 
mortgage-deed. 


Malak Zaman Mehdi Khan who wag exa- 
mined as a witness admitted hav- 
ing written the letter Q-A but de-. 
nied that the sale contract had been 
really entered into by the plaintiff on his 
behalf. The explanation given by this 
witness as regards the circumstances in 
which he wrote the letter is far from con- 
vincing, and it must be said that this 
letter as well asthe fact that the plaintiff 
agreed topay a price far in excess of the 
price which the defendant had himself 
paid for the land raise a suspicion that 
the price was perhaps overstated in the 
deed in order to keep off pre-emptors as 
alleged by the plaintiff. But we have on 
the other hand the Sub-Registrar’s clear 
endorsement on the deed showing that a 
sum of Rs. 60,000 was paid in cash before 
him. It is not the defendant's case that 
any. part of this sum was refunded. What 
is alleged by him is that the Sub-Registrar 
made a false endorsement. on, :the deed to 
oblige Malak Zaman Mehdi Khan, who, as 
the Deputy Commissioner, was his superior 
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officer. I. am nót, however, prepared to be- 
lieve such a serious incriminating allegation 
against a responsible public servant with- 
out cogent and convincing proof. If the 
defendant has been’ party to a deed in 
which a fraudulent recital as to considera- 
tion was made to deceive others and he 
is now unable to prove that fact, he has 
to thank himself and must take the con- 
sequences, Besides he has already used 
the money received by him in consideration 
of the mortgage for a period of neatly 
ten years without any interest and even 
if the consideration was overstated in the 
deed, as he has alleged, he scarcely stands to 
lose anything by the decres now passed 
against him. . 

On the above findings I would dismiss 
this appeal with costs. 

Din Mohammad, J.—I agree. 

D. Appeal dismissed. 
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Civil Procedure Code (Act V of 1908), ss. 152, 151— 
Amendment of decree — Whether appeal lies —A ppeal 
barred by limitation—Time, whether can be extended 
under Limitation Act (IX of 19(8),s, 5—Not amend- 
ing decree under s.152, Civil Procedure Code—Whe- 
ther failure toexercise jurisdiction — Interference by 
High Court under s, 151. 

The amended decree supersedes the original decree 

‘and soan appeal lies against the amended decree. 
Evenifan appeal against the amended decree is 
ordinarily barred by limitation, nevertheless time 
can reasonably be extended unders.5 of the Limita- 
tion Act in view of the amendment. Mrs. Alice Maud 
v. J. C. Galstaun (1), Deep Singh v. Raghu Nath Singh 
(Dand Nanda Lal Gangult v. Dasarathi Mukerjee 
(3}, referred to. 

Where an application under s, 152, Civil Procedure 
Code, is rejected by the Court it fails to exercise the 
jurisdiction vested in it, and revision under s. 115, 
Civil Procedure Code, lies against the order. Even 
if it be held upona strict construction ofs. 115, 
QOivil Procedure Code, that the High Court is pre- 
cluded from interfering under that section, it is open 
to it to interfere under s. 151, Civil Procedure Code. 
Tribent Singh v. Mohamad Musharraf Ali (4), referred 


to. 

QO. R. App. from the order of thejMunsif of 
Utraula, District Gonda, dated December 
12, 1933. 

Messrs. Mohammad Ayub 
Hasan, for the Applicant. 

Mr. Zahar Ahmad, for the 


Party. 


and Siraj 


Opposite 


MOHAMMAD YASIN KHAN v. HANSA BtaY (OUDH) 


Jud gment.—This is an application in 
revision against an order passed by the 
learned Munsif of Utraula refusing to 


15710, 


amend a decree under s. 152 of the Code 


of Civil Procedure. 

The plaintiff claimed Rs. 6&0 on the 
basis of a promissory note dated March 30, 
1930, executed by one Ziaullah. After 
executing this pro-note Ziaullah made a 
gift of his whole property, on June 5, 
1930, in favour of his wife, defendant No.1. 
Soon after Ziaullah’s death the present 
suit was institufed against the defendant 
No. 1 and the other heirs of Ziaullah. The 
plaintiff alleged that the defendant No. 1 
was personally liable for the whole debt, 
to the extent of the gifted property of 
Ziaullah in-her hands, as being the uni- 
versal donee under s.128 ofthe Transfer 
of Property Act. Judgment was delivered 
on May 31, 1933, and the learned Munsif 
held that the defendant No. 1 was the 
universal donee within the meaning of 
8.128, and that sha was liable under 


that eection for the whole amount of the 


debt due under the promissory note exe- 
cuted by Ziaullah. The Oourt then pro- 
ceeded to pass an orderin the following 
terms : i 

“The suit of the plaintiff is therefore decreed with 
Costs against defendant No. 1 to the extent of the 
assets of the deceased in her hands” 


On October 23, 1933, the present appli- 
cation for amendment of the judgment 
and decree, under 8, 152 of the Code of 
Civil Procedure, wag filed, It was alleged 
that the language of the operative portion 
of the judgment aud of the decree, 
was not in accordance with the intention 
of the Court. The word “assets” was in- 
terpreted to mean the propérty owned by 
Ziaullah atthe time of his death, and as 
he owned no properly whatever at the 
time of his death, having gifted it to his 
wife, the decree was incapable of exe- 
cution, 

The learned Munsif held that the use 
of the word ‘‘assets” was due to an acci- 
denal slip in the judgment. What he 
meant was that the decree was passed 
against the defendant No.1 to the extent 
of the gifted property of the deceased in 
her hands. Inspite of coming to this 
finding, the learned Munsif thought that 
he would not be justified in amending the 
judgment and decree so asto give effect 
to his real meaning. The chief reason for 


declining to make the amendment was. 


that any appeal against the decree had 
‘become time-barred, and it would not be 
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fair to amend the decree so as to pre- 
judice the defendants when they were no 
longer able to appeal against the amended 
decree. He also held that the plaintiff 
was to blame for not appealing against 
the decree, and was not entitled to have 
it amended by an application under s, 152 
of the Code of Civil Procedure. 

For the applicant it is contended that 
the Court below was wrong in thinking 
that no appeal would lie against the 
amended decree. As authority for this 
proposition the case of Mrs. Alice Maud v. 
J. C. Galstaun, AIR 1927 Cal. p. 114 (1) 
has been cited. In that cage it was held 
that the amended decree supersedes the 
original decree, and so an appeal would 
lie against the amended decree. We 
think it is unnecessary for us to decide that 
point, as good authority has been shown 
for the view that even if an appeal against 
the amened decree would ordinarily be 
barred by limitation, nevertheless time could 
reasonably be extended -under s.5 of the 
Limitation: Act in view of the amendment. 

On this point the rulings in Deep Singh 
v. Raghunath Singh, A I R 1930 Oudh 463 
(2) and Nanda Lal Ganguli v. Dasarathi 
Mukerjee, ATR 1932 Cal. at p. 534 (3) are 
‘applicable. We think that limitation 
could, if necessary, be extended under 
8.560 as to allow of an appeal by the 
defendants against the amended decree in 
consequence of the amendment. 

For the oppcsite party it 
strongly urged that this Oourt cannot 
interfere with the order passed by the 
Court below under s. 115 of tha Code of 
Oivil Procedure as no question of juris- 
diction is raised. Against this view we 
have a clear authority of a Bench of this 
Court in Tribeni Singh v. Mohammad 
Musharraf Ali, 80 WN 1121 at p. 1125 
(4). In that case also the lower Court had 
refused to amend a decree under s. 152 
of the Code of ( ivil Procedure, and it was 
contended that no application for revision 
was maintainable under s.115 of the Oode 
of Oivil Procedure, because no question 
of jurisdiction was involved. The learned 
Judges remark ; 

(1) AI R 1927 Cal, 114; 98 Ind. Oas. 89; 45 O LJ 
213; 31 OW N 615. ; 


(2) A I R 1930 Oudh 463: 129 Ind. Cas. 171;70W 
z 882; 14 R D 512; Ind. Rul. (1931) Oudh 91; 6 Luck 
49 


(3)A IR 1932 Oal. 534; 138 Ind Cas. 754; 36 


has teen 


OEA 218; Ind. Rul.. (193?) Cal, 520; 59 O 
52 
(4)80 WN 1l2lat p. 1125; 134 Ind. Cas. 


3008; Ind. Rul, (1931) Oudh 417; A I R 1931 Oudh 
42, 
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“We find ourselves unable to accede to this con- 
tention. The learned Munsif in rejecting the appli- 
cation under s. 152 has, in our opinion, failed to. 
exercise the jurisdiction vested in him.” — f 

Even if it be held upon a strict con- 
struction of s. 115, Civil Procedure Gode, 
that we are precluded from interfering’ 
under that section, we are of opinion that 
it is open to usto interfere under 8. 151, 
Civil Procedure Code. On the merits we 
think it is perfectly clear that the judg- 
ment and decree should be amended. 
As they are now worded, they fail to 
give effect to. the real intention of the 
Court. We think that under s. 151 we 
can interfere, as this is clearly a case in 
which an amendment is required in the 
interests of justice. It is perfectly clear 
that the learned Munsif in writing his 
judgment used the word ‘‘assets” in a 
loose sense as meaning the property which 
used to be owned by Ziaullah and which 
had been gifted before his death to the 
defendant No. 1. The learned Munsif 
against whose order this application has 
been made is the same Munsif who de- 
livered the judgment and it is clear that 
he himself realised that he had made an 
accidental slip in using the word “‘assets”. 
We think it would amount to a gross mis- 
carriage of justice if the plaintiff, having 
succeeded in establishing his case, and 
having got a finding in his favour, should 
be deprived of the fruits of the decree 
merely on account of the accidental elip 
in the wording of the operative portion 
ofthe judgment. 

We therefore allow the application, and ` 
set aside the order of the Court below, 
and direct that under s. 152 of the judg- 
ment and decree in question shall be 
amended by substituting the words ‘‘gifted 
property” for the word ‘‘assets'’ wherever 
that latter word occurs in the operative 
portion of the judgment and tHe decree. 
The applicant will get his costs in this 
Court and in the Court below. 

D. Application allowed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1833 of 1934 
March 7, 1935 
Agua HAIDER, J. 
RADHE LAL—PLAINTIFF—APPELLANT 
versus 
KISHORI LAL snp OTHERS—DEFENDANTS 
— RESPONDENTS 
Estoppel—Sale in execution—Omission of morts 
gage charge—Fact of presence of mortgagee at auction, 


gi? 
whether. debars him from maintaining action on 
mortgage—Civil Procedure Code (Act V of 1908), 


0. XXI, r. 66—Evidence Act (Iof 1872), s 115— 
Deed—Construction—W ords ‘makful',and‘mustaghraq’, 
significance of. 

` At an auction sale the auction-purchaser pur- 
chases only the right, title and interest of the judg- 
ment-debtor. lf a person, who is nota party to the 
decree and at the time of the auction-sale has an 
outstanding title in himself in the shape of a prior 
mortgages, it isnot his duty to proclaim from the 
house-tops, while the auction-sale is going on, so as 
to warn the intending bidders that he holds a mort- 
gage over the property. It is the duty of the dec- 
ree-holder and perhaps toa certain extent of the 
judgment-debtor to see that the sale proclamation 
contains the necessary particulars given in O. XXI, 
r, 66, Civil Procedure Code, Jf there is an omission 
and a mortgage charge is omitted, then the mere 
fact that theholder of that mortgage was'present at 
the time of the auction-sale would not debar him 
afterwards from maintaining an action on his mort- 
gage. [p.813, col. 1] 

The words “makful” and ‘‘mustaghraq”, are terms 
of art which are known to every conveyancer and 
in the proper context, connote only one meaning 
and no other. They are terms to indicate that a 


simple mortgage‘has come into existence. [p. 812, 
col. 2.] : 
S. 0. A. from an order of the District 


Judge, Ambala, dated October 18, 1934. 
Messrs, Shamair Chand and Asa Ram, for 

the Appellant. 

` Mr. Mukand Lal Puri, for the Respond- 

ents. 


Judgmént.—This is a plaintiff's ap- 
peal. On May 18, 1925, Radhe Lal obtained 
a decree against Munshi Ram uncle of 
Kisbori Lal, for a sum of Rs. 1,140-2-3. 
Kishori Lal executed a document. Ex. 
P-1, in favour of Radhe Lal for a 
sum of Rs. 700, the arrangement being that, 
by virtue of this document, Munshi Ram 
would not be liable under the decree which 
had been passed against him. On August 12, 
1930, one Tulsa Singh obtained a decree 
against Munshi Ram and Kishori Lal. 
In execution of this decree the house which 
was covered by Ex. P-], was put up for 
sale and purehased by Chandu Lal. The 
plaintif has brought the present suit on 
the allegation that out of Rs. 700 due to 
him under the document Ex. P-], he had 
been paid Rs, 500 and, therefore, his claim 
was confined to Rs. 200 principal, plus 
Bs. 10 interest. Three issues were framed 
by the trial Court on the pleas raised in 
defence, but we are concerned cnly with 
issues No. 2 and 3. They are as follows : 

“2, Does the mortgage exist and is with conside- 
ration? 3. Was the plaintiff present when the house 
was auctioned and for that account is estopped from 
claiming now?” - : , 

The trial Court held that there was no 
consideration for Ex. P-1 and that the 
plaintiff was estopped from maiitaining 


t 2 
RADHË LAL V. KisHoRr LAL /LAH.) 


15710 


the suit on the basis of Ex. P-1. The 
plaintiff went up in appeal and the -Dis- 
trict Judge held that the mortgage was 
for consideration. As regards the docu- 
ment Ex. P-1, the District Judge held that 
it did not constitute a mortgage. After 
having recorded that Ex. P-1 was for con- 
sideration, curiously enough the learned 
Judge invoked in aid the provisions of 
s. 25, Contract Act, and held that the con- 
tract was void. He further held that the 
fact that the plaintiff was present at the 
time of the auction-sale in favour of 
Chandu Lal and did not announce his 
mortgage operated as estoppel against him 
and on that ground he was precluded from 
maintaining his claim. He accordingly 
dismissed the appeal. The plaintiff has 
come up in seccnd appeal. 


The finding as to consideration is a 
finding of fact whichcannot be challenged 
in second appeal. I see that the learned 
Counsel for the respondents has very rightly 
not tried to support the impossible find- 
ing of the lower Appellate Court that the 
contract was void under the provisions of 
£. 25, Section 25 had nothing whatever 
to do with the case and the matter was 
really covered by s. .2 (d), Contract Act. 
The point is a very simple one, If A has 
got a claim against B and C renders him- 
self liable under the claim, with the re- 
sult that Bis exonerated from A's claim, 
then undoubtedly A has his remedy 
against C for having .released B from 
liability. This is elementary and need 
not be laboured any further. With re- 
gard to the finding that Ex, P-1 did not 
constitute a mortgage, this finding, too, was 
very rightly not supported by the learned 
Counsel for the respondents. While dis- 
cussing the document the learned Judge 
has taken very good care to ignore the 
most important terms of the document, 
namely, the use of the worde “makful” 
and “mustaghraq” and the word “kafalat- 
namah” describing the document at its 
conclusion : apparently he considered that 
these words were a mere surplusage. The 
words “makful” and ‘“‘mustaghraqg” are 
terms of art which are known to every 
conveyancér and in the proper context, as 
in the present case, connote only one mean- 
ing and no other. They are terms to indi- 
cate that a simple mortgage has come into 
existence. On this-point, therefore, the 
judgment of the District Judge is wrong 
and. cannot be supported. . : 

On the question of estoppel, the learn- 
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ed District Judge has held. that because 
it has been established on the record that 
the plaintiff was present at the time of 
the auction and refrained from mention- 
ing his claim, he is estopped from main- 
taining the present suit on the basis of 
Ex. P-1. Now, thelaw ofestoppél is given 
in a condensed form in s.115, Evidence 
Act, but a vast amount of case-law, has 
accumulated under the head of estoppel. 
Speaking generally, there must be a duty 
cast upon a person to dis-abuse another 
person of some error of misapprehension 
under which he is acting. It is a well- 
known principle of law that at an auction- 
sale the auction-purchaser purchases only 
the right, title and interest of the` judgment- 
debtor. Ifa person, who is not a party 
to the decree and at the time of the auc- 
tion-sale has an outstanding title in him- 
self in the shape ofa prior mortgage, it 
is not his duty to proclaim from the 
house-tops, while the auction-sale is going 
on so as to warn the intending bidders that 
he holds a mortgage over the property. It 
is the duty of the decree-holder and perhaps 
to a certain extent of the judgment-deb- 
tor to see that the sale proclamation con- 
tains the necessary particulars given in 
O. XXI, r. 66, Civil Procedure Code. If 
there is an omission and a mortgage charge 
is omitted, then the mere fact that the 
holder of that mortgage was present at the 
time of the auction-sale would not debar 
him afterwards from maintaining an action 
on his mortgage. In the present case 
what was‘really being sold was the equity 
of redemption which had remained with 
the mortgagor after the mortgage Ex, P-l 
had been executed in favour of the plaint- 


iff. Thus the position of thé plaintiff 
as the holder of a mortgage on 
the property was secure and he 


had no interest at all in telling the 
world when the auction-sale was going on 
that he held the mortgage over the pro- 
perty sold. The auction-purchaser as al- 
ready stated purchases the property with 
his eyes open, and before he invests money, 
it is his duty in his own interest to make 
certain asto what he was purchasing. It 
may turnout to be a valuable investment, 
but sometimes it may be just the other 
way. Anyhow he purchased the property 
at his ownrisk. There are a number of 
cases on the point, but I would refer to 
just a few which seem to be particularly 
applicable to the facts of the present case, 


In Bhagwandutt Singh v. Lachmi Narayan 
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Singh (1), it is laid down that mere 
Silence cannct opcrate as an estoppel un- 
lessit is established that there was a duty 
tospeak. In the present case Iam not pre- 
pared to hold that there was any duty 
cast upon the plaintiff to speak and make 
mention of his mortgage. To the same 
electis Umaram Gogoi v. Purak Chand 
(2) and Niharabala Devi v. Shashadhar 
Ray (3). There is a Single Judge case of 
this Court, Muhammad Hayat v. Ghulam 
Nabi (4), where in circumstances similar 
to those of the present case, the learned 
Judge observed that the plaintiff was not 
legally bound to go to the auction-purcha- 
ser and tell him that he was the owner of ` 
the house. 

Mr. Mukand Lal Puri, who argued the 
question of estoppel very fully, cited’ 
Ashtamoortht Nambudripad v. Rama 
Mudali (5). In that case the finding arrived 
at by the lower Appellate Court was en- 
tirely different, There, atthe time of the 
mutation, which the plaintiff was challeng- 
ing in his action, it was found that he 
was not only present, but had consented 
to the gift being recorded therein. There 
is no such finding in the present case that 
the plaintiff gave his consent to the auc- 
tion-sale, thereby implying that he had 
nc interest in the property. ae 

In my opinion, having regard to all the 
circumstances of the case, there cannot be 
any estoppel. The case of Jhanda Singh v, 
Harnam Singh (6), is entirely different. In 
that case full proprietary rights in certain 
property were being sold and the owner 
was standing by and did not raise any 
protest, anid it was heldthat he was after- 
wards estopped from asserting his title ag 
the owner. The present case is entirely 
diferent. The plaintiff being the mort- 
gagee from the judgment-debtor, it goes 
without saying that it was only the equity 


.of redemption which was being put to 


auction and thatso far as his rights were 
concerned, they would not be affected by 
the sale. In my opinion, the findings of 
the two Courts below were erroneous on 
this point. I would, therefore, allow the 
appeal and setting aside the decree of 


(1) 119 Ind. Cas. 8£2; A IR 1930 Pat, 150; Ind! 
Rul. (1929) Pat. 610, A 

(2) 85 Ind, Oas. 540; A I R1925 Cal. 993. 

(3) 58 O 358; 134 Ind. Cas. 567; A IR 1931 Cal. 
485; Ind. Rul, (1929) Oal. 855, 

(4) as Ind. Cas, 201; A IR1931 Lah. 598; 32 P 


(5) 96 Ind, Oas. 915; A I R 1926 Mad. 1052, 
(6) 95 Ind, Oas. 433; AIR 1926 Lah, 515, 


81d 
the two Courts below decree the plaintiff's 


suit with costs throughout. 
N. Appeal allowed. 


——— 


RANGOON HIGH COURT 
Civil Revision Application No. 41 of 19385 
February 26, 1935 
Baautey, J. 
P. V. V. R. P. L. CHETTYAR Firu— 
APPLIOANT 
versus 
DAW PWA KYWE— RESPONDENT 
Civil Procedure Code (Act V of 1908), ss. 47, 
115—Suit for declaration that decree is satisfied 
by agreement and payment—M aintainability --Revi- 
sion—Interlocutory order—Practice—Rangoon High 


Court. , 
A suit for declaration that a decree has been ex- 


tinguished by an agreement to accept and the ac- 
ceptance of a certain amount, is nob maintainable 
as the question between the parties is whether the 
decree has been satisfied or not and this isa ques- 
tion relating tothe satisfaction of the decree Sec- 
tion 47, Civil Procedure Code, is explicit on the 
point that the question cannot be determined in a 
separate suit. U Tun Hlaing v. Maung Sein Aye 
(4) and Lakshmanchandra Naskar v. Ramdas Mandal 
(5), referred to. i 
The Rangoon High Court has always entertained 
applications in revision with a certain amount of 
freedom, even when the cases are not complete, if 
to allow a case to proceed would result in waste of 
time, trouble and money. Jupiter General Insurance 
Co., Ltd. v. Abdul Aziz (1), L. P. R. Chettyar Firm 
v. R. K. Banerjee (2 and Mohamed Chootoo v 


Abdul Hamid Khan (3), referred to. 
“Mr. P. B. Sen, for the Applicant. 
- Mr. Kyaw Myint, for the Respondent. 
Order.—This is an application for re- 
vision of an order holding that a certain 
suit will lie. The facts of the case are 
that the applicant firm got a decree against 
the respondent and her husband for Rs. 900 
odd. Many execution proceedings have 
been taken out in the course of one of 
which Rs, 300 was certified to the Oourt 
as paid by the parties, and there has also 
been, it would appear, & sum of Rs. 75 
paid outside the Court, The applicant is 
still . endeavouring to execute his decree 
against the respondents husband. She 
now has filed a suit for a declaration that 
the decree was extinguished by the agree- 
ment to accept and the acceptance of 500 
baskets of paddy. 


The defendant raised an objection that 
no suit of the nature would he, it being 
barred by s. 47. The learned JJ udge took 
this as a preliminary point and decided 
that the case would proceed and the costs 
of the preliminary argument would fol- 
low the final result. The judgment is 
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of considerable length, and although there 
are direct rulings in the official publications, 
the only rulings noted are nine cases, all 
in vnauthorised reports. An application 
for review was made, and a ruling of this 
Court directly in point was quoted, but | 
the learned Judge refused to pay any at-~ 
tention and differentiated it. The first 
point to consider is whether this Court 
will interfere in revision in a case of this 
kind. The Rangoon High Court has 
always entertained applications in revision 
with a certain amount of freedom, even 
when the cases are not complete, if to allow 
a case to proceed would result in waste of 
time, trouble and money. In Jupiter 
General Insurance Co., Ltd. v. Abdul Aziz 
(1), where a case was being tried in a 
Court which had no jurisdiction, it was 
held that ; 

“The High Court will interfere in revision with 
interlocutory orders, from which no appeal lies, if 


irreparable damage would be caused by refusal of the 
High Court to interfere at that stage.” 

In L. P. R. Chettyar Firm v. R. K, 
Bannerji (2), it was held that an interlocu- 
tory order might be dealt with but the 
note was added: : 

“The High Oourt does not interfere in revision 
unless some grave injustice or hardship would result 
from a failure to to do 80;” ` 
and in Mohamed Chootoo v. Abdul Hamid 
Khan '3), it was stated that 

“The Court will fhowever, revise an interlocutory 
order only when irremediable injury will be done and 
a eee of justice will ensure ifthe Court held 
its hand.” 


In the present case I take the view that 
if the proceedings are allowed to continue, 
the purties will spend time, trouble and 
money in fighting to the bitter end, possibly 
with appeals, over a case which ought 
obviously to be nipped in the bud, as it, is 
manifest that a case of this nature cannot 
be entertained. Section 47, Civil Procedure 
Code, says: 

“All questions arising between the parties to the 
suit in which the decree was passed, or their re- 
presentatives, and relating to the execution, dis- 
charge or satisfaction of the decree, shall be deter- 
mined by the Court executing the decree and not by 
a separate suit.” 

The question between the parties is 
whether a certain decree has been satisfied 
or not. This must be a question relating 
to the satisfaction of the decree, and no 
amount of hair-splitting can make it any- 
thing else. It should be unnecessary to ask 


(1) 1 R 231; 76 Ind. Cas, 482; AIR 1924 Rang. 
2. ` 


(2) 9 R71; 134 Ind. Oas. 744; ATR 1931 Rang. 
136; Ind. Rul. (1931) Rang. 312. 

(3) 11 R 36; 143 Ind. Cas. 525; A IR 1933 Rang, 
49; Ind. Rul. (1933) Rang. 65. i: 
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for authorities cn the point when one has to 
read only the plain wording of the Statute. 
However some „people have objections to 
reading the plain meaning of Statutes, but 
in U Tun Hlaing v. Maung Sein Aye (4) 
it was decided that 
. “Sectoin 47, Civil Procedure Code, debars a party, 
or the representatives of a party to a suit from raising 
otherwise than in the execution proceedings any 
question of the class described in the action, which 
arises between himself and the other party to the 
suit, and he cannot raise it either as plaintiff or as 
defendant in any separate suit between himself and 
either the opposite party to the first suit or a person 
who has derived a title to the property in question 
from the sale in execution.” 

This case was brought tothe notice of 
the Judge but he said it was not applic- 
abie because the circumstances were quite 
different. The actual circumstances may 
have been different, but the point of law 
involved was absolutely the same, and if 
he had endeavoured to disecver what the 
point of law decided was, he could not 
possibly have failed torecognize th it he was 
bound by that ruling, but he seems tu 
have preferred " Indian Cases” and the 
“All India Reporter,” 

This ruling was a ruling of a Full 
Bench of this Court, but there is also a 
Full Bench ruling of five Judges of the 
Calcutta High Court: Lakshmanchandra 


Naskar v.. Ramdas Mandal (5), That 
was a case in which it was contended 
that the decree had been  satisfi- 


ed by the transfer of certain lands in 
satisfaction of all debts due under the 
decree and outside the decree. The ad- 
justment was not certified by the plaintiff 
_under O. XXI, r. 2, and the judgment- 
debtor had failed to apply to the Court 
within ninety days to have the adjustment 
certified. It was held that cl. 3, O. XXI, 
r. 2, applied and that the adjustment could 
not be recognized by any Court executing 
the decree. It was further held that s. 47, 
Civil Procedure Code, debarred the defen- 
dant from challenging the execution taking 
Place in consequence of the excution pro- 
ceedings. It was, however, pointed out 
that in these circumstances a judgment- 
debtor may bring a suit for damages 
against the decree-holder for breach of 
contract, but that is quite another matter, 
Section 47 is quite explicit on the point 
that the question cannot be determined in 
a separate suit, Therefore this suit clearly 
is one which could not be brought. Iam 


(4) 9R_ 305; 132 Ind. Cas. 273; A IR 1931 Rang. 
117; Ind. Rul. (1931) Rang. 161, 

(5) 57 0403; 118 Ind. Oas. 857; A I R 1929 Oal. 
374; 380 W N 795; 49 O LJ 44]. i 
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glad to say that in this Court the respon- 
dent’s Counsel wisely admitted that he 
could not support the order of the Town- 
ship Court. 

I, therefore, set aside the order of the 
Township Judge and direct that this suit 
be dismissed as not maintainable. Plain- 
tiff will bear defendant’s costs in the trial 
Court and in view of the apparent impos- 
sibility of getting any money from the 
respondent, Mr. P. B Sen says he will not 
ask for costs in this Court. 

N Order set aside. 


LAHORE HIGH COURT ` , 
Second Civil Appeal No. 1983 of 1933 
October 2, 1934 
Tex OsaĚn, J. 
HIRA WAZIR - PLAINTIFE— 
f AFPELLANT 
versus , 
M. MOHAMMAD ALI NAQT anp otuges — 
DEFENOANTS—RESPONEANTS3 
Evidence Act |I of 1872), s. 109— Relationship of 
principal and agent admitted—Onus of proving that 
it has ccased—Principal and Agent—dgent happen- 
ing to be legal practitioner and. obtaining vaka- 
latnama from principal—Agent, if ceases to be agent 
—Legal practitioner. ae Si 
Where the relationship of principal and agent is 
admitted, under s. 109, Evidence Act,, the burden 
of proving that they had ceased to stand to each 
other in this relationship is clearly on the person 
who afiirms it. Te 
An agent, who happens to bea legal practitioner, 
cannot by merely obtaining a vakalatnama from 
the principal and on the strength of it suing for 
the realisation of the amount due to his principal, 
cease to be an agent. Prone 
S. ©. A. from decree of the. District 
Judge, Ambala, dated August 16, 1933. 
Mr. Jagan Nath Aggarwal, for the Appel- 
lant. ~ 
Mr. Mohsin Shah, for the Respondents. 


Judgment.—In September 1932 the 
Plaintiff-appellant brought a suit for 
rendition of accounts against defendant 


No. 1, who in May, 1925, had admittedly 
been appointed agent by :te plaintiff 


and his co-sharers for realisat:. - 1 rents 
of certain house property -end 
payment of debts due by them. The 


lower Courts have dismissed the suit on 
the preliminary ground that it is barred | 
by time ander Art. 89, Limitation Act, ` 


Article 89 prescribes a period of 3 
years for such suits, the terminus a quo 
being the date when the account is, 
during the continuance of the agency, 
demanded and refused, or where no such 
demand is made, when the agency ter- 
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minates. It is not the case for the defendant 
that a demand for rendition of accounts 


was made by the plaintiff and refused . 


by him. The question, therefore is, whe- 
ther it has been established that the 
agency terminated more than 3 years 
before the institution of the suit. 
- The learned District Judge has dealt 
with the case onthe assumption that the 
onus lay on the plaintiff to prove that 
the agency continued within 3 years of the 
institution of the suit. There can be no 
doubt that this position is wholly unsustain- 
able. I- have stated already that the 
defendant admitted that the relationship 
of principaland agent came into existence 
in 1925. Therefore, under s. 109, Evidence 
Act,.the burden of proving that they had 
ceased to stand to each other in this 
relationship is clearly on the person who 
affirms it. The only evidence which the 
defendant led to discharge this onus was 
his own statement as a witness. In this 
statement he did not allege that he had 
been formally discharged from the agency 
by the plaintiff. Nor have any other facts 
or circumstances been brought on the record 
from which termination of the agency 
might be inferred, On the other hand, it 
is admitted that the defendant realized 
certain sums of money on behalf of the 
plaintif and his co-sharers in 1928 and 
1929, It is alleged that these realizations 
were made by the defendant not in his 
capacity as agent to the plaintiff and his 
co-sharers but as their pleader. It is 
true that the plaintiff and his co-sharers 
had executed vakalatnamas in favour of 
the defendant to take legal proceedings 
for realizing rents which were outstanding 
against certain tenants, but this was not 
inconsistent with the continuation of the 
original agency. It is conceded that an 
agent, who happens to be a legal practi- 
tioner, cannot by merely obtaining a 
vakalainama from the principal and on the 
strength of it suing for the realisation 
of the amount due tohis principal, cease 
to be an agent. . 
Mr. Mohsin Shah’s principal contention 
is that the only property, of which rents 
were to be realized by the defendant as 
agent for the plaintiff and hisco-sharers, 
‘was mortgaged by them to him and his 
father-in-law in 1927, and as the mort- 


gage was with possession and no further. 


rents were to be realized, the agency should 
be presumed to have come toan end.. In 
the first place, as stated already, the 
defendant had in 1928 and 1929, sub- 
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sequent to the mortgage continued to act 
as the agent of the plaintiff and his co- 
sharers for realisation of rents due by 
tenants to them for the period anterior 
to the mortgage. Secondly, there is nothing” 
to indicate that accounts had been gone 
into at the time of the mortgage, and the 
sums due by the agent to the principals 
at that time taken into account in the 
mortgage. 

Mr. Mohsin Shah next referred me to 
a former suit which had been brought in 
1930 by Mohammad Ali, brother of the 
plaintiff, against the defendant for rendition 
of accounts in which the present plaintiff 
was impleaded as a defendant. That suit, 
however, was not tried on the merits. 
The then plaintiff having stated at an 
early stage of the proceedings that his 
suit was barred by time and that he did | 
not wish to proceed with it, the Subordinate 
Judge, in whose Oourt the suit was- 
pending, rejected the plaint. Some of 
the defendants, whose interests were 
common with those of Mohammad Ali, 
had applied to be made co-plaintiffis but 
the learned Judge did not think it proper 
to grant the prayer in view of Mohammad 
Ali's statement that the suit was barred 
by time, on which he rejected the plaint. 
That suit, therefore, has no bearing-on 
the question of limitation raised in the 
present suit. 

- In my opinion the defendant has clearly 
failed to discharge the onus which 
lay on him that the agency had terminated 
more than 3 years before the institution 
of the suit and the suit must be held- 
to have been brought within limitation. 

I accept the appeal, set aside the judg- 
ment and decree of the learned’ District 
Judge and remand the case to the trial 
Court for disposal-on the merits. Oourt+ 
fee on this appeal shall be refunded, 
other costs shall be costs in the case, ; 

D. Appeal accepted, ` 


od 


LAHORE HIGH COURT 
Second Civil Appeal No. 1378 of 1929 
June 20, 1934 : 
ADDISON AND SALE, JJ. 
THANA RAM AND ANOTHER—PLAINTIFFS<= 


APPELLANTS ; 
versus : 
HIMTU RAM AND aNnoTHER—DEFENDANTS ` 
— RESPONDENTS. 
Practice—Person getting Execution Court to hold 
decree as declaratory one—Whether he can aftera- 


wards plead that it isone for possession—Decree— 
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Construction—Held, not one for possession—Civil 
Procedure Code (Act V of 1908), s. 1L—Obiter dictum 
in judgment—Whether operates as res judicata. 

Where a person gets the execution Oourt to hold 
that the decree was a declaratory one, he cannot after- 
wards take the plea that the decree is one for posses- 
sion and is capable of execution. Litigants cannot be 
allowed to blow hot and cold. : 

Where the award on which the decree was passed 
was to the effect that the lends situated in the 
villages in question, which were entered in list A, 
were the joint property of the parties in eqnal 
shares and inthe desree sheet what was said was 
that the parties were declared. joint owners in equal 
shares of the lands specified in list -A filed with 
the award : 

Held, that it was impossible to interpret this 
document as being a decree for possession. 

„å statement in a judgment, which is merely 
obiter and without which the suit has already been 
decided, does not operate as res judicata, 

S. O. A. from the decree of the District 
Judge, Mianwali, dated February 8, 1929. 

Mr. L. C. Mehra, for the Appellants, 

Mr. R. C. Manchanda, for the Respon- 
dents. 

Judgment —Thana Ram and Ram 
Chand, plaintiffs-appellants, are sons of 
Manghu Ram while the respondents are 
two other brothers, Himtu Ram and Udai 
Bhan, sons, of Khilanda Ram. Manghu Ram 
and Khilanda Ram were brothers. On Feb- 
ruary 4, 1910, the plaintiffs entered into-an 
agreement with their uncie Khilanda Ram 
to refer to arbitration their dispute about 
their property. An award was given on 
July 4, 1912, which was made a decree 
of the Court on July 26, 1912. The de- 
fendants applied for execution on four 
occasions. The first three applications were 
dismissed in default in 1914, 1917 and 1920, 
respectively. Hinitu Ram appeared during 
the proceedings of the first application for 
execution and stated that the decree-holder 
should file extracts from the revenue papers 
so that it could be ascertained which lands 
should go to each party. The fourth 
execution application was made on July 
25, 1924, when Himtu Ram objected that 
the, decree was not capable of execution as 
it was a declaratory one. He also pleaded 
that the Jands mentioned in the award 
and the decree were incapable of identifi- 
cation as the khasra Nos. given in the 
revenue papers were not stated. The Exe- 
cuting Judge held his objections to be 
valid and dismissed the application on 
August 28, 1924.. 

Thereupon the plaintifis brought the 
present suit on August 24, 1925, praying 
for a declaration that they were joint 
owners with defendants in equal shares, 
in certain lands, and there wasan alter- 
native prayer for possession with respect 
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to the lands as to which it might be 
held they were not in possession. This 
suit was ultimately dismissed on the grounds 
that the decree following the award was 
one for possession and was capable of 
execution and that the plaintiffs not 
having obtained possession under the decree 
within 12 years, they could not institute a 
fresh suit, 7. e., it was held that s. 47, Civil 
Procedure Code was a bar to the suit 
and also that the suit was time-barred. 
The trial Court also held that the land 
described in list A attached to the award 
was incapable of idéntification for want 
of proper description. It may be noted 
that only Himtu Ram, defendant, contested 
the plaintiffs’ suit and that his brother 
Udai Bhan did not do so. 

The plaintiffs appealed to the District 
Judge who beld that the decree following 
the award was a declaratory one and that 
B. 47 was not a bar to the suit. He also held 
that the suit was within time. He 
then proceeded to determine which of the 
properties in list A attached to the award 
and the decree could beidentified. Hav- 
ing done so, he accepted the appeal and 
granted the plaintiffs a declaratory decree 
with respect to the inferior and superior 
proprietary rights in the land in Mauza 
Malana Daggar and Nasheb to the effect 
that they were owners in equal shares 
with the defendants. He also held with 
respect to 236 kanals, 3 marias of land in 
other villages, that the plaintiffs were 
owners along with defendants in equal 
shares and that they were entitled to a 
decree for joint possession of this land 
along with defendants. With respect to 
the rest of the land in suit he held that 
it could not be satisfactorily identified 
and no decree was given with respect to 
that portion. Against this decision the 
plaintiffs have appealed and Himtu Ram 
has also appealed. 

With respect to the plaintiffs’ appeal, it 
was argued before us that twoareas in 
list A had been wrongly held not to ba 
capable of identification. Apart from 
this being a finding of fact, we are of 
opinion that the District Judge on the 
material before him was correct in holding 
that the two areae now claimed before us 
were not capable of identification. One 
of these areas was 24 kanals, 7 marlas 
ef occupancy land in Mauza Malana Dag- 
gar. We have been taken through all the 
evidence in connection with this area and 
have come to the conclusion that it cannot 
area is. Tha 
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other area claimed in appeal before us 
was one of 27 kanals proprietary land in 
village Kalur Kot described in list A as 
Sanjhwali. The Commissioner and the 
District Judge did their best to identify 
this land and failed, and on the evidence, 
their conclusion is undoubtedly right. It 
follows that the plaintiffs’ appeal must be 
dismissed. 

With regard to the appeal of Himtu 
Ram, the first ground of appeal is that 
the decree on the award was one for pos- 
session and was capable of execution and 
that, therefore, s. 47, Civil Procedure Code, 
was a bar to the suit. It must be re- 
membered that it was the appellant Himtu 
Ram who got the Executing Court io hold 
that it wasa declaratory decree incapable 
of execution. Itis a well known principle 
_that litigants cannot be allowed to blow 
hot and cold. His plea now is that the 
decree was capable of execution and was 
& decree for possession. Apart from that, 
the decision of the District Judge on this 
point is undoubtedly correct. The award 
was to the effect that the lands situated 
in the villages in question, which were 
entered in list A, were the joint property 
of the parties in equal shares and in the 
decree sheet what was said was that the 
parties were declared joint owners in equal 
shares of the lands specified in list A 
filed with the award. It is impossible to 
interpret this document as being a decree 
for possession. The suit was, therefore, com- 
petent. 

The next contention was that the suit 
was barred by time. In our judgment 
there is no force in this ground. The 
lands were declared joint by the decree 
of July 6, 1912, and it was for the de- 
fendants to show when they set up an 
adverse title to the plaintiffs. There is 
nothing on the record to establish that they 
ever did so. The nearest approach to 
this was when Himtu Ram objected during 
the execution proceedings of 1924 that the 
decree was only a declaratory one and 
was not capable of execution. As the 
suit was brought on August 24, 1925, no 


question of limitation arises and the 
suit was obviously instituted within 
time. 

The next contention is contained in 


ground No. ò of the appeal, namely, that 
the question of the identification of the 
land was barred by the rule of res judi- 
cata. There is again no force in ` this 
ground. During the first three execution 
droceedings it was never stated that the 


land could not be identified. This plea was 
taken in 1924 during the 4th execution 
proceedings. It is true that the Subor- 
dinate Judge then held that the land could 
not be identified, but this was merely 
obiter as he had already decided that 
the decree was a declaratory one and was 
incapable of execution for that reason. 
The question could, therefore, be again 
raised in the suit. 
The sixth ground of appeal isthat the 
lower Court was wronz in relying on the 
admission of Udai Bhan, the brother of 
Himtu Ram, and in holding that the land 
was capable of identification, Udai Bhan 
was examined as a witness for the plaintifis 
and stated that all the lands were joint. 
in equal shares and that there was no 
land owned separately by them. This is 
evidence which can be taken into account 
and the question whether the land is or 
is not capable of identification is one of 
fact which cannot be challenged here. 
For the reasons given the appeal of the 
defendants must also be dismissed. As 
both sides have been unsuccessiul, we make 
no order as to the costs of the two appeals. 


D. Appeal dismissed. 


MADRAS HIGH COURT 
Appeal Against Orders Nos. 322, 323 and 
324 of 1932 
November 23, 1934 
CoRGENVEN AND CORNISH, JJ. 
LANKA RAMIAH AND ANOTHER— 
APPELLANTS 
versus 
Taz PRESIDENT or Tue BOARD or 
OOMMISSIONERS For HINDU 
RELIGIOUS ENDOWMENTS, MADRAS 
AND ANOTBER— RESPONDENTS 

Madras Hindu Religious Endowments Act (II of 
1927), ss. 69, 70—Application to Court to enforce 
payment of contribution—Power of Court to enquire 
into validity of demand—Power tô consider whether 
notice was served on trustee and nature of properties 
proceeded against —Archaka's right to object — Mode 
of enforcement—Sale to be avoided, 

The Court towhich an applicationis made by the 
Hindu Religious Endowments Board to enforce pay- 
ment of contributions leviable under ss. 69 and 70 of 
the Madras Hindu Religious Endowments Act, must 
execute the demand as it stands and cannot enquire 
into questions of its validity or propriety, In 
particular no enquiry can be made into - the merits 
ofthe decision upon which the demand is 
based. 

It is, however, open to the Court in any disputed 
case to decide whether the property outof which it is 
proposed to realise the amount is a Religious En- 
dowment within the meaning of the Act, as this isa 
question which arises in execution itself. 
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The archakas of a temple have no right to dis- 
pute the validity of a noticeserved by the Board on 
the ground that it was not served on the trustee. 
Ifin fact there was some other trustee, it is for him 
to intervene and take objection on this score. The 
archakas may, however, prove that the property 
sought to be proceeded against is not trust pro- 
perty. 


It is objectionable to effect sales of the trust pro- 


perty if the demands could be satisfied in any other 
way as by the appointment of a Receiver. Lekshmana 
Chettiar v. Chidambaram Chettiar (1), Govindan 
Nadar v. Natesa Pillai(2), Gora Chand Haldar v. 
Prafulla Kumar Roy (3), Nathanv. Samson (4) and 
Kalicharan Singha v. Bibutibhushan Singha (5), 
referred to, 


A. against the orders of the District 
Court of Kistna at Masulipatam, dated 
March 28, 1932, and made in E. P. No. 98 
of 1931, 0. P. No. 14 of 1930 and E. P. No. 97 
of 1931, respectively. 

Judgment.—These three Civil Miscel- 
laneous appeals arise out of three of a large 
number of applications made by the Hindu 
Religious Endowments Board to the District 
Court of Kistna to enforce the payment of 
certain contributions leviable under ss. 69 
and 70 of the Madras Religious Endow- 
ments Act. The District Court, proceeding 
under sub-s. (2) of s. 70 of the Act, has 
ordered that the properties specified in the 
schedules to the applications should be 
proceeded against for therealisation of these 
amounts. The appellants, who are persons 
in possession of these properties, raised a 
large number of objections in the Court 
below as tothe validity of the Act itself 
and of the action of the Board, as well as a 
number of specific objections on the merits 
of each case. Some of these have been 
given up, including those relating to the 
validity of the Act. 


Before turning to those which are still 
pressed, we have to consider what are the 
limits of the powers of a Court in making 
an order under s. 70 (2), for the recovery of 
a contribution. The section provides that: 

“he Court shall, on the application of the Pre- 
sident of the Board or Committee, recover the amount 
as if a decree had been passed for-the amount by the 
Oourt against the Religious Endowment concerned.” 


It is accordingly reasonable to hold that 
the Court has the same powers, and is 
subject to the same limitations, as would be 
a Court executing an ordinary civil decree. 
The general principle is of course that 
the Court cannot go behind the decree into 
the merits of the claim; whether it is good 
or bad in law, or in fact, the Court must 
take it at its face value. How far this 
principle extends in the case of an ordin- 
ary decree has been the subject of a good 
many judicial decisions. We ourselves 


had occasions recently in Lakshmana 
Chettiar v. Chidambaram Chettiar (1), to 
consider, it is true obiter, the question and- 
we approved.a judgment of Jackson, J. in 
Govindan Nadar v. Natesa Pillai (2), 
accepting the principle laid down by the 
Full Bench case, Gora Chand Haldar v. 
Prafulla Kumar Roy (3), namely, that it 
is only where the decree is made by a 
Court which apparently had not jurisdic- 
tion, whether pecuniary or territorial or in 
respect of the judgmentedebtor’s person to 
make the decree, that the Executing Oourt 
is entitled to refuse to execute it. Oor at- 
tention has now been drawn to a Full Bench 
case of the Rangoon High Court, Nathan v. 
Samson (4), which, we do not think was 
brought to our notice in the previous case, 
which goes a good deal further and con- 
siders that an executing Court is not 
entitled to question the validity of the 
decree even upon the grounds specified in 
the Calcutta decision. And &a single 
Judge of the Calcutta High Court itself, 
in Kalicharan Singha v. Bibhutibhushan 
Singha ‘5), has followed this decision, It is, 
we think, clear that the trend of recent 
decisions is to incapicitate an Executing 
Court from questioning the decree in any 
respect whatever, certainly in so far as the 
merits of the subject-matter of the suit are 
concerned. The view expressed in Zemin- 
dar of Ettiyapuram v. Chidambaram (6) 
and Sami Mudaliar v. Muthiah Chetti (/), 
are not in conflict with this principle. In 
Venkata Someswara Rao v. Pulavarty 
Lakshmanaswami (8), the referring Judges 
differed on this question and the Full Bench 
to which it was referred found it unneces- 
sary to decide it. 

Our attention has then been drawn to 
certain other circumstances in which a 
Court has to enforce an order by some 
outside authority for the payment of money 
as if it were due under a decree. There 

(1) (1934) M W N 1377; 156Ind, Oas. 172; 41 LW 
249; A 1R 1935 Mad. 236; 68 M L J 3i3; 7 RM 
oD 61 M LJ 520; 135 Ind. Oas, 314; 34 L W 806; 
A IR 1932 Mad. 7; Ind. Rul. (1932) Mad. 74. 

(3) 53 O 166; 89 Ind, Oas, 649; 42 OL J 1; 290W 
N ‘948; A IR 1925 Ual. 907 (F B). 

(4) 9 R 4x0; 135 Ind. Oas. 65; AIR 1931 Rang, 
252; Ind. Rul. (1932) Rang. 17. 

(5) 60 O 191; 142 Ind. Oas. 60; A I R 1933 Oal. 
85; 36 O W N 1120; Ind, Rul. (1933) Ual 210; 57 Ù 
L J 390. 

(6) 43 M 6/5; 58 Ind. Oas. 871; (1920) M W N 460; 
28 M L'E 75; 12 L W 217; 39M L J203(F 8). 

(7)43 ML J 293; 69 Ind. Uas. 465; 16 L W’ 314; 


a922) M W N 597; ALR 1923Mad. ziz. 


(8) 52 M275; 115 Ind. Oas. 801; 29 L W `125; à 1 R 
192) Mad. 213; 56 M L J 175 (F B)  - 
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are English cases, for instance, dealing 
with the powers of.Justices in enforcing the 
collection of poor rates, such as Cheney v. 
Tallowin (9) and Church Wardens of St. 
Stephen v, Great Northern and City Rail- 
way Company (10). We find that in those 
cases the Justices recognised that their 
powers to question the correctness of the 
claim which they were asked to enforce 
were not unqualified. But it is impossible 
to say that the procedure in such cases is 
in any strict sense comparable with that 
of a Court executing a decree in this 
country and, accordingly, we cannot find 
that the analogy suggested is of much 
assistance. Another class of cases relates 
to the enforcement of demands under 
the Co-operative Societies Act in this 
country which a Court is empowered to 


execute as if they were embodied in a. 


decree. Here again, we think it is unne- 
cessary to examine the several cases, for 
there is no doubt that the principle has 
been distinctly recognised that the limit- 
ations of a Court’s power are similar to 
those of a Court 
decree. In respect of the Religious Endow- 
ments Act itself a case has recently been 
decided by the learned Chief Justice and 

ing, J., in which this same point of a 
Court's powers arose, the specific question 
being whether the District Judge could 
examihe the demand made by the Board 
upon its merits and could decide that no 


demand should have been made for more — 


than three years’ arrears of contribution, 
It was held that the District J udge would 
be in the same position as any other 
Executing Court and would be precluded. 
from deciding whether the demand was 
right or wrong. There is thus ample 
justification for the view that the Court 
must execute the demand made by the 
Board agit stands and cannot enter into 
questions of its validity or Propriety. In 
particular, no inquiry can be made into 
the merits of the decision upon which 
the demand is based. 

The application of this: Principle is, we 
think, sufficient to dispose of the only 
objections before us which might other- 
wise deserveserious considerations whether 
the Board has claimed contribution : for 
periods for which it has no Tight to make 
such aclaim. It is said ‘that a demand 
for a period before the present Act came 
into force would not -be ‘legal . inasmuch 

(9) (1904) 2 K B 763; 73 LJ K 

J P 828; 2 L G R 1338, 


B 943; 91 L T552; 
P 828 
68(10) 86 L T R 390. 


executing an ordinary ` 


-be allowed to 


as s.7 of the Act does not retrospectively 
validate such a demand. We do not 
think this is a question which, in enforcing 
the demand, the Court can go into, nor 
can it go into other similar questions of 
the same character, as for instance whe- 
ther it is open to the Board at any time 
to assess arrears or whether it must 
assess for each year in the succeeding year 
itself, . 

The only further questions, then, are whe- 
ther the Court can satisfy itself that the 
person to whom the notice has been 
addressed is a trustee and, further, whe- 
ther the properiy which it is proposed to 
proceed against in the execution proceed- 
ings is trust property. On this latter point 
we have no doubt that it isopen to the 
Court to decide in any disputed case 
whether the property out of which it is 
Proposed to realise the amount isa religious 
endowment within the meaning of the 
Act, because that clearly is a question 
which arises in execution itself, just as 
the liability of any property alleged to be 
that of a judgment-debtor for the satis- 
faction of a money decree would bea 
question arising in ordinary execution. 

With regard to Civil Miscellaneous Ap- 
peals Nos. 322 and 324, the trustees were . 
served with notice of demand in each 
case and they failed to pay. Anexecution 
petition was then filed before the Court 
embracing the archakas as well as the 
trustees, and it is the archakas who are 
the appellants before us. If the Court in 
those cases finds that the property in the 
Schedule to these execution petitions is part 
of the religious endowment, it may clearly 
be proceeded ‘against to satisfy the 
demand, and any person who may be 
interested, in the property, such as these 
archakas may be, may bring into issue 
the question whether or not it is trust 
property. Of course, if it is trust property, 
they cannot resist the enforcement of the 
demand against it. 

With regard to the remaining appeal, 
Civil Miscellaneous Appeal No. 325, it 
appears that notice was served upon the 
two archakas who are the appellants and 
it is stated that notice was not served 
upon any other person as trustee. Here, 
again, inquiry must be made, if the fact 
is disputed, whether the schedule property 
is part of the religious endowment and 
the archakas, if in possession of it, may 
contest the issue; but we 
donot think thatthey have any right to 
dispute the validity of the notice served | 
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by the Board on the ground that it was 
not served upon the trustee. If, in fact, 
there is some other trustee of the religious 
institution who should have received notice 
to pay, it was for him, and may still be 
for him if he elects to intervene, to object 
on thisscore, and not for persons who 
if the property is trust property, have no 
right to resist the proceedings if, as they 
assert, they are not the trustees. This 
case, therefore, we consider, cannot on 
this ground be distinguished from the 
other two cases, and the procedure will be 
the same in all, Accordingly we think 
that the correct course will be to set 
aside the orders passed by the learned 
District Judge in each of these three cases 
and direct the Qourt to inquire whether 
the property forms part of the religious 
endowments of the specified temple and, 
if so, what steps should be taken to en- 
force the demand against it. 

We observe from the B Diary that 
attachment of the immovable property 
has been ordered. It may be objectionable 
to effect sales of any portion of this pro- 
perty to meet these demands if they can 
be satisfied in any other way, as by the 
appointment of a Receiver. We commend 
this point to the consideration of the Court 
below in making its final orders. . 

The costs in this Oourt will abide and 
follow the result. 

A. 


_ RANGOON HIGH COURT 
Oriminal Miscellaneous No. 1 of 1935 
January 8, 1935 
Pacs, O. J. anD Mya Bu, J. 

H. W. SCOTT—Appeiioant 
versus 
EMPEROR— Opposite PARTY 

Letters Patent (Rang.), cl. 39—Conviction in High 
Court Sessions—Application under cl. 33—Maintain- 
ability—Leave to appeal to Privy Council—Tests 
to determine granting of—Wrong admission of 
evidence—Course of trial not deflected—Whether 
ground for application under cl. 39—Duty of ap- 
plicant to show manifest violation of natural 
principles of justice—Court, if should discuss evi- 
dence in detatl—Privy Council—Practice—Interfer- 
ence in criminal matters—Criminal Procedure Code 
‘Act V of 1898), s. 293 (2)—Direction to jury—Mere 
reiteration of evidence is not enough. 

Where the accused isconvicted of murder and 
sentenced to death by the High Oourt Sessions, an 
application under cl. 39, Letters Patent (Rang.) for 
a declaration that the case is a fit one for appeal to 
the Privy Council, is competent. Barendra Kumar 
Ghosh v. Emperor (1), referred to.. ` 

Leave to appeal is not granted except where some 
clear departure from the requirements of justice 
exists nor unless by a disregard of 
legal process, or by some violation of the principles 
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of natural justice or otherwise, substantial and grave 
injustice has been done. Ibrahim v. Reg (2), relied 
on. [p 822, col. 1.] 

The mere fact that some evidence has been 

wrongly admitted is not a ground on which an 
application under cl. 39 can be granted, when the 
course of the trial ig inno way deflected. It isin- 
cumbent upon the applicant -to make out at any 
rate a prima facie case that there has been a viola- 
tion of the natural principles of justice, so demon- 
stratively manifest as to convince the Court first, that 
the result arrived at was opposite to the result which 
they would themselves have reached, and secondly, 
that the same opposite result would have been 
reached by the local tribunal also if the 
alleged defect or misdirection had been avoided. 
Arnold v, Emperor (9) and Dal Singh v. Emperor 
(11), referred to, [p, 822, col. 2; p, 826, col. 1.] 
_ In order to dispose of an application under cl, 39, 
it is unnecessary to discuss in detail the facts dis- 
closed by the evidence, It is sufficient that the 
Court should hold that there was ample evidence 
adduced at the trial to justify the finding of the 
jury thatthe applicant was guilty of the crime. 
[p. 823, col. 1.] 

Their Lordships of the Privy Council do not sit 
as a Court of Oriminal Appeal. For them to inter- 
fere witha criminal sentence there must be some- 
thing so irregular or so outrageous as to shock the 
very basis of justice. [p. 822, col. 2.] 

A Judge in charging a jury, does not fulfil his 
duty if he merely reiterates the evidence given by 
the witnesses for the prosecution and the defence, 
and then leaves the jury to decide the case one way 
or another. It is proper and reasonable thata 
Judge, when charging a ‘jury at the end of a 
criminal trial, should direct the jury as to the 
weight which, in his opinion, ought to be attached 
to the evidence called at the trial But of course, 
charging the jury in connection with the facts of 
the case the Judge must leave the jury under no 
misapprehension as to their duty in the måtter, 
namely, that the jury must consider the facts for 
themselves, and form their own opinion as to the 
value to be attached tothe evidence of the several 
witnesses, and the proper inference that ought to be 
drawn from the evidence as a whole. [p. 823, col, 2; 
p. 824, col. 1,] : 

Cr. Misc. for leave to appeal to His 
Majesty in Privy Council. 

Mr. T. F. R. McDonnell, for the Appli- 
cant. 

Mr. A. Eggar, for the Crown. 

Page, C. J.—This application fails. At 
the November Sessions of the High Court 
Henry Wall Scott, by a unanimous verdict 
of the jury, was convicted of murder and 
sentenced to death. The present applica- 
tion is presented under cl. 39 of the Letters 
Patent of the High Court fora declaration 
‘that the case isa fit one” for appeal to His 
Majesty in Council. In my opinion the 
application lies under’ cl, 39. Barendra 


Kumar Ghosh v. Empero? (1), at p, 218*. 
(1) 52 O 197;-85 Ind. Oas. 47; AI R 1925 PO °]; 
26 Or. L J43; 52 I A 40; 29 O W N 181; (1925) 


M WN 26; LR 6 A(PO) 1;.26 PL R 50; 27 
Bom. LR 148; 6 PL T169; 23 A LJ 314;410 L 
J 240; 48 ML J 543; 1 OW N 935; 3 Pat, L R 1 Or, 
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Now, the test which the Court applies in 
order to determine whether a case falls 
within cl. 39o0f the Letters Patent is well 
settled. In Ibrahim v. Reg (2) atp. 614* 
Lord Sumner, delivering the judgment of 
the Judicial Committee, observed: 

“Their Lordships’ practice has been repeatedly 
“defined. Leave to appeal is not granted except 
where some clear departure from the requirements 
of justice exists: Riel v. Reg (3), nor unless by a 
disregard of the forms of legal process, or by some 
violation of the principle of natural justice or other- 
“wise substantial and grave injustice has been done: 
Dillet's Case (4), It is true that these are cases of 
applications for special leave to appeal, but the 
‘Board has repeatedly treated applications for leave 
to appeal and the hearing of criminal appeals as 
being upon the same footing: Riel v. Reg. (3), Ex 
“parte Deeming (5). The Board cannot give leave 
to appeal where the grounds suggested could not 
-sustain the appeal itself and, conversely, it cannot 
allow an appeal on grounds that would have 
‘sufficed for the grant of permission to bring it.” 

Misdirection, as such, even irregularity 
as such, will not suffice: Ex parte Macrea 
(6). There must be something which, in 
the particular case, deprives the accused 
of the substance of fair trial and the 
protection of thelaw or which, in general, 
tends to divert the due and orderly 
administration of the law into a new 
course, which may „be drawn into an evil 
precedent in future: Reg v. Bertrand (1). 

In Barendra Kumar v. Emperor (8), at 
p. 3t, Mookerjee, J., observed that: 

“Whether leave is granted by the Court ap- 
‘pealed from or by the Judicial Committee, it is 
plain that the answer to the question, whether the 
case is a fit one for appeal, must depend on the 
same considerations; the grant of leave to appeal 
is a step ancillary to the determination of the appeal, 
and the principles which regulate the ultimate 
decision of the appeal cannot obviously be ignored 
when an application for leave isexamined; Ibrahim 
v, Reg. (2).” 

The locus classicus upon the subject is 
Dillet's Case (4): and the practice of ‘the 
Privy Council pursvant to Dillet's Case 
(4) was clearly explained by Lord Shaw 


(2) (1914) AO 599; 83L J P O 185; 2400x O O 
174; 30T L R383; 111 L T20. 

(3) (1885) 10A 0675; 55 LJ PO 28; 16 Oox O 
0 48; 54 L T 339. 
~ (4) (1887) 12 A O 459; 16 Cox O O 241; 36 W R8l; 
56 L T 615. 

-(5) (1892) A O 442. 

(6) (1893) A O 346.. 

(7) (1867) L P O 520; 4 Moore P O (nN s) 460; 36 L 
JP O51; 10 Cox Ç O 618; 16W R $; 16 L T 


152. 
(8) 39 O LJ1; 83 Ind. Cas, 580; AIR 1924 Cal 
‘545; 26 Cr. L J 52; 280 WN 377. 
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in Arnold v. Emperor (9), as follows: 


“The power of His, Majesty under his Royal 
authority to review proceedings of acriminal 
nature, unless where such power and authority 


have been parted with by Statute, is undoubted. 
Upon the otber hand, there are reasons, both con- 
stitutional and administrative, which make it 
manifest that this power should not be lightly 
exercised. The overruling consideration upon the 
topic has reference to justice itself. If throughout 
the Empire it were supposed that the course and 
execution of justice could suffer serious impediment 
which in many cases might amount to practical 
obstruction, by an appeal to the Royal Prerogative 
of review on judicial grounds then it becomes 
plain that a severe blow would have been dealt 
to the ordered administration of law within the 


King's dominions " Be: 
His Lordship, after citing the passage 


from Dillet’s Case (4) to which reference 


has already been made, proceeded: 

“The present case brings prominently before 
the Board the question of what is the sense in 
which those words are to be interpreted. Tf they 
are to beinterpreted in the sense that whereever 
there has’ been a misdirection in any criminal case 
leaving it uncertain whether that misdirection did or 
did not affect the jury's mind, then in such cases a 
miscarriage of justice could be affirmed or assumed, 
then the result would be to convert the Judicial 
Committee intoa Oourt of Oriminal Review for the 
Indian and Colonial Empire. Their Lordships are 
clearly of opinion that no such proposition is 
sound. This Committee is not a Court of Criminal 
Appeal. It may in_ general be stated that its 
practice is to the following effect; It is not guided 
by its own doubts of the appellant's innocence 
or-suspicion of bis guilt. It will not interfere 
with the course of criminal law unless there has 
been such an interference with the elementary 
rights of an accused as has placed him outside the 
pale of regular law, or, within that pale, there 
has beena violation ofthe natural principles of 
justice so demonstratively mainfest as to convince 
their Lordships, that the result arrived at was 
opposite to the result which their Lordships would 
themselves have reached, and, secondly, that the 
game opposite result would have been reached by the 
local tribunal also if the alleged defect or misdirec~ 
tion had been avoided. The limited nature of the 
appeal in Dillet’s Case (4) has been referred to, and 
their Lordships do not think that its authority 
goes beyond those propositions which have now been 
enunciated.” 

In Mohinder Singh v. Emperor (10), at 
p. 482*, Lord Dunedin, delivering the 
judgment of the Board, tersely observed: 

“Their Lordships have frequently stated that they 
do not sit asa Court of Criminal Appeal. For them 
to interfere with a criminal sentence, there must be 
something so irregular orso outrageous as to shock 
the very basis of justice." 5 

(9) 41 O 1023; 23 Ind Cas, 661; A I R1914 P O 
116; 15 Or. L J 309; 41 I A 149; 18 O W N 785; 26 
MÈ J 621; 1 LW 461; 7 Bur, L T 167; (1914; M 
W N 506: 16 ML T 79; 12 ALJ 10123; 200 LJ 
161; 16 Bom. L R 544; 8 L B R 16 (P O). 

do) 13 Lah, 479; 140 Ind. Cas. 290; AIR 1932 
P 0231; 59 I A 233; (1932) Or. Cas. 776; 36L W 
512; 90 WN 914; Ind. Rul. (1932) P O 337; 33 P 
L R 873; 64 M LJ 77; 56 CL J 593 (P O). 





*Page of 13 Lah —[Ed.] 


1935 

Now, 1 have perused the record in this 
case. I have read the evidence of the 
witnesses, and we have had the advantage 
of a careful argument by Mr. McDonnell 
on the vase presented on behalf of the 
applicant. It is unnecessary for the pur- 
poses of dispoing of this application to 
enter upon a discussion in detail of the 
facts disclosed by the evidence. It is 
sufficient,in my opinion, that we should 
hold, as we do, that there was ample 
evidence adduced at the trial to justify 
the finding of the jury that the applicant 
was guilty of the murder of Locksley 
Telfer. 

In order to understand the nature of the 
case’ in which the present application is 
made, however, it is as well to poiat out 
that it is not in dispute that the applicant, 
Scott, was filled with a consuming pas- 
sion for Locksley Telfer's wife, and that 
he thought, if she was divorced from 
the deceased, that she might beinduced 
to throwin her lot with him. Further, it 
is common ground that the applicant, 
Scott, drank three double measures of 
whisky about 8 o'clock on the night of 
June 23, and that he then hired a taxicab, 
and, with a loaded pistol on him, proceeded 
to the house where Locksley Telfer lived. 
It is also not disputed that on arrival atthe 
house a message was sent bythe applicant 
to Locksley Telfer asking him to come out; 
that Locksley Telfer came out of the 
house and stood on the righthand side of 
the car; that an altercation took place 
between the applicant, Scott, who was 
seated on the back seat of the car, and 
Locksley Telfer, who was standing outside 
the car; that after a time Locksley Telfer 
was shot dead by someone within the car: 
that subsequently, while Locksley Telfer’s 
brother, Douglas Telfer, and Scott were 
struggling together a stranger named 
Clayton appeared on the scene, and that 
Clayton took hold of the applicant, struck 
him on the back of the head; and when 
the applicant fell to the ground, pinned 
him to the ground until the Police arrived, 
Upon the evidence adduced at the trial 
the jury, if they elected to accept it, were 
amply justified in finding the applicant, Scott, 
guilty of the murder of Locksley Telfer. 


What was the defence set up at the trial? 
It was two-fold. On the one hand, the 
applicant himself in his examination under 
s. 342 stated that he was engaged in a 
struggle with Locksley Telfer and with 
Douglas Telfer, who had climbed into the 


H. W. SCOTT v. EMPEROR (RANG.) 


823 


car from the left side; that in the course 
of the struggle he lost possession of the 
loaded automatic pistol which “got into 
young Telfer’s hand;” and that somehow 
or other Locksley Telfer was shot, not by 
him, but it would seem by his brother, 
Douglas Telfer. On the other hand, his 
learned Counsel adopted a different line 
of defence, namely, that the applicant, 
Scott, was acting as he did act in self- 
defence. Such a defence, of course, involves 
the assumption that it was the applicant, 
Scott, who fired the shot that killed 
Locksley Telfer, and that defence was 
wholly inconsistent with the defence put 
forward by the applicant himself, namely, 
that he had never fired the pistol that 
night at all. These two inconsistent theories 
which formed the basis of the defence 
were fully and clearly put before the jury. 
I propose to say no more about them ex- 
cept that each of them was rejected by 
the jury. ; 

Now, the learned Advocate for the ap- 
plicant has based his argument in support 
of the present application upon more than 
one contention. He rightly and properly 
stated, however, that he mainly relied upon 
the contention that in his charge to the, 
jury the learned trial Judge took the issue 
of fact out of the hands of the jury, and ` 
directed the jury in such a way that they 
must have been under the impression that 
they were precluded from exercising their 
own judgment as to the conclusion at 
which they would arrive on the issues of 
fact, and that they must accept the view 
of the facts which found favour with the 
learned trial Judge. In my opinion, if 
the charge had been one of that description, 
undoubtedly there would have been a 
violation of the natural principles of justice, 
for the effect would have been that the 
accused would not have been tried by a 
jary, as prescribed by law. I am of opinion 
that the applicant wholly failed to substan- 
tiate this contention. 

In my opinion a Judge in charging a 
jury, does not fulfil his duty if he merely 
reiterates the evidence given by the witnes- 
ses for the prosecution and the defence, 
and then leaves the jury to decide the 
case one way or another, Under s. 298 
(2), Criminal Procedure Oode, it is laid 
down that : 

“the Judge may, if he thinks proper, in the 
course of hig summing up, express to the jury his 
opinion upon any¥question of fact, or upon any 
question of mixed law and fact, relevant to the 
proceeding.” i . 

In my‘ opinion it is proper and reason-. 
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able that a Judge, when charging a jury 
at the end of a criminal trial, should 
direct the jury as to the weight which, 
in his opinion ought to be attached to the 
evidence called at the trial. But of course, 
charging the jury in connection with the 
facts of the case the Judge must leave 
the jury under no misapprehension as to 
their duty in the . matter, namely, that 
the jury must consider the facts for them- 
Selves, and form their own opinion as to 
the value to be attached to the evidence 
of the several witnesses, and the proper 
inference that ought to be drawn from the 
evidence as a whole. 

Now, in the present case there is no 
doubt that the learned trial Judge did 
express, sometimes in strong terms, the 
view which he took as to the evidence of 
certain witnesses who were called at the 
trial. He was entitled to do so, and, “in 
my opinion, while he expressed his view 
in strong termshe carefully set before the 
jury the substance of the evidence that 
had been adduced at the trial; and so far 
from seeking to withdraw the decision as 
to the facts from the domain of the jury, 
he took meticulous caré over and over 
again to warn the jury that they were not 
bound to accept any view which he might 
express as to the value or merits of the 
evidence, but that it was their duty and 
their responsibility to consider the evidence 
for themselves, and to form their own 
conclusion as to whether the accused was 
guilty or not of the offence with which he 
was charged. 

At the outset of his charge the learned 
Judge observed : 

“It is your duty to decide the facts, Both of 
us have our respective responsibilities, and I feel 
sure you are prepared toshoulder your responsibility 


just as much as I am prepared to shoulder 
mine 


my direction, what are the true facts of this case. 
You have to find the facts in accordance with the 
law as I shall now try and lay it down to you. 
It is my business to tell you what is the law by 
which you are to be guided, So far as the law 
ie concerned in this tribunal, I am the last word, 
and whatever I say you must take to be correct, 
A further duty is laid upon me by law tosum- 
up the evidence to you, to show how the law is 
applicable to the evidence which we have heard, 
and how the evidence as we have heard it will 
fit in with the law as I shall explain it to 


ou. 
‘ “More than that, it is my duty to guide you, as 
far as I can, in coming to your decision on the 
facts. I have been trying criminal cases in this 
country now for the past more than twenty-four 
years, first as a Mogistrate and subsequently as a 
Judge, and you, as a jury, are entitled, so far as 
I can give to you, to the benefit of such ex- 
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perience as I have gained during the course of 
this time. SowhenI come to sum-up the evidence 
to you, I must necessarily, and I shall, express 
opinions on the evidence, and I shall tell you 
what evidence I think to be credible evidence on 
which you may rely, and I shall tell you what part of 
the evidence I think to be incredible. I shall express 
opinions as to what facts I think have been proved and 
what facts, in my opinion, have not been proved. 
When I am addressing a jury, asI hope in most 
other things of my life, I do not believe in half- 
measures, and I shall probably express strong 
opinions, but bear in mind, Gentlemen, that you 
are not bound by any opinions which I may ex- 
press in regard to the facts. No doubt you will 
listen to what I have to say—as you have listened 
to what learned Counsel have said—and give due 
consideration to my address and to the opinions I 
express, but so faras the facts are concerned, if 
you think that I am wrong, then itis open to you to 
say that I am wrong. Sofar as the law is concerned, 
you must take what Isay, So farasthe evidence 
and the facts are concerned, it is for you to come 
to the final decision. If you do not agree with any- 
thing I say on that subject, then you can differ 
from me.” 


The learned Advocate for the applicant 
conceded that not only in this passage did 
the learned trial Judge point out specifically 
that it was the duty of the jury to form 
their own opinion upon the facts of the 
case, but that in 21 instances in the course 
of the summing-up he repeated in sub- 
stance the same warning to the jury. How 
it can reasonably be contended in such 
circumstances that in the present case the 
learned trial Judge withdrew from the 
domain of the jury the right to determine 
the facts after forming their own opinion 
upon the evidence, I am bound to say, 
passes my comprehension. 

I go further. In my opinion, although 
the learned trial Judge did pass severe 
strictures upon the credibility of certain of 
the witnesses whose evidence was adduced 
at the trial, the summing up taken as a 
whole was an exhaustive, critical and 
accurate statement of the evidence at the 
trial, in which, after duly charging the 
jury he left the final decision in their 
hands. There were certain other minor 
incidents in the course of the trial upon 
which the learned Advocate for the applicant 
further based the present application, but 
there is no substance in any of them. 

Mr, McDonnell, who was not present at 
the trial, relied upon the fact that Mr. 
Williams, who was then Counsel for the 
accused, had applied that the medical 
history sheet, which I take it was a docu- 
ment prepared by the Police upon informa- 
tion received from the relatives of Douglas 
Telfer, who was for a short time under 
observation in a mental hospital, should 
be produced by a Public Officer under 
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subpoena, and that the application had 
been disallowed by the Jearned trial Judge. 
I am not prepared to discuss whether or 
to what extent that document was or 
could be made evidence at the trial, be- 
cause in the circumstances it cannot rea- 
sonably be contended that it would have 
had any material effect upon the course 
of the proceedings whether this document 
had or had not been in evidence at the 
trial. In any event it could only have 
been used for the purpose of testing the 
credibility of those persons upon whose 
information the history sheet had been 
compiled, and to my mind it is quite clear 
that Mr. and Mrs. Telfer, the father and 
mother of Douglas Telfer, when in the 
witness-box were prepared to answer fairly 
any question that was duly put to 
them. 

The learned trial Judge pointed out 
in the course of his summing-up that 
what was important for the jury to con- 
sider in connection with the mental 
condition of Douglas Telfer was his de- 
meanour in the witness-box. I respectfully 
agree with him. But when itis borne in 
mind that the jury had before them not 
only Douglas Telfer himself, but his father 
and mother, and the evidence of Major 
Fraser and Dr. Kundu, both of whom stated 
that Douglas Telfer while under observa- 
tion did not disclose any sign of insanity, 
it is idle to contend that the non-production 
of the medical history sheet, even if it were 
admissib.e in evidence, could afford any 
ground upon which this Court would he 
justified in making the declaration which 
is sought. 

The learned Advocate for the applicant 
~ further stated that inasmuch as the 
learned Judge in his charge to the jury 
expressed the opinion that certain of the 
. witnesses for the prosecution were in his 
view not worthy of credence, he ought to 
have specifically directed the jury that 
they should critically scrutinise the evidence 
upon the ground that the main witnesses 
as to the factum of the murder were rela- 
tives of the deceased. Taking the charge as 
a whole, however, in my opinion the jury were 
fully and sufficiently directed as to the evi- 
dence and there was no ground for complaint 
as suggested on behalf of the applicant. 

The only other matter to which reference 
need be made was a contention by Mr. 
McDonnell that the trial became vitiated 
because, after two witnesses for the pro- 
secution had given their evidence and 
the Court had risen for the day, the 
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learned irial Judge had privately directed 
that these witnesses should be taken into 
custody. Although at first Mr. Williams, 
who appeared for the applicant at the trial, 
seemed loth to do more than instruct his 
leader Mr. McDonnell, to make the sug- 
gestion, he has this morning sworn an 
affidavit inter alia to the following effect: 

“That two witnesses for the prosecution, Maung 
Than and la Tin after their evidence was concluded 
on November 26, were arrested outside the Court 
when the Court rose for the day by the Police, 
and when I went out of the Court between 4-30 
and 5 P, m. on November 26, before the case for the 
prosecution had concluded, these two witnesses were 
seen by me arrested by the Police outside the 
Court on the western corridor, and I have no doubt 
they could have been seen by the jury as well.” 

The affidavit does not go very far. If 
the deponent left the Oourt at 5 o'clock 
after the Court had risen at 4-30, it ig 
extremely unlikely that any person con- 
cerned in the case would still be in the 
western corridor, or that the jury or any 
of the witnesses would have seen these 
two witnesses under arrest. No affidavit 
is forthcoming, nor should I be disposed to 
attach much weight to it ifit were, to the 
effect that any juror or witness either saw 
or was influenced by this incident. In 
my opinion there is no ground for sug- 
gesting or pretending that the course of 
the trial was influenced in the slightest 
degree by what the deponent of this 
affidavit stated that he saw. 

One other matter was referred to by the 
learned Advocate for the applicant in 
support of his argument. It was that in 
the course of the cross-examination of 
Douglas Telfer his statement to the Police 
was put in evidence and marked Ex. 3. It 
isclear that Ex. 3 was called for by the 
defence, but whether the defence put in 
the whole statement or how otherwise it 
became an exhibit is not clear, It may 
well be, I do not pause to consider, that 
only such parts of that statement ought 
to have been admitted in evidence as had 
been made use of by the defence or 
in re-examination by the Crown; but, even 
if the whole statement ought not to have been 
admitted, the course of the trial was in no 


-way thereby deflected, and it would form 


no ground upon which an application 
under cl. 39 could be based. Dal Singh v. 
Emperor (11). 

That disposes of the contentions upon 

(11) 44 O 876; 39 Ind. Cas. 311; A IR 1917 PO 
25; 18 Or LJ471; 13N LR 100; 441A 137; 15 
A LJ 475;1 PL W 661; 19Rom L R510; 21 0 
W N 8l8; 26 OLLI 13; 6 LW 71; 22 ML T31; 
(1917) W N 522; 33M L J 555;11 Bur,L T 54 
(P 0). 
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which the applicant seeks to support the 
present application, and in my opinion 
he has lamentably failed to bring the case 
within the rule of practice Jaid down in 
Arnold v. Emperor (9). It was incumbent 
upon him, as therein stated, to make out 
at any rate a prima facie case that: 

“There has been a violation of the|natural principles 
of justice, so demonstratively manifest as to convince 
their Lordships, first, that the result arrived at was 
opposite to the result which their Lordships would 
themselves have reached, and secondly, that the same 
opposite result would have been reached by the local 
tribunal also if the alleged defect or misdirection 
had been avoided." ; 

So far from being satisfied that the ap- 
plicant has brought the case within the 
ambit of Arnold v. Emperor (9), it appears 
to me, after considering the record of the 
case, that not only does the case not fall 
within cl, 39 of the Letters Patent, but that, 
as at present advised and without entering 
upon a detailed discussion of the facts, the 
present application is one of a series of 
attempts on the part of the applicant, with 
the assistance of experienced and ingenious 
Counsel, to avoid the ineluctable conse- 
quences of a murder conceived and deli- 
berately committed by reason of the uncon- 
trolled desire of one man to possess the 
wife of another. 

For these reasons, in my opinion, the 
declaration must be refused, and the ap- 
plication dismissed. 

Mya Bu, J.—I agree. 

N. Application dismissed. 
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THe OFFICIAL RECEIVER, KISTNA 
at MASULIPATAM— APPELLANT 
VETSUS 
GOGEINENI KONDARAMAYYA AND 
ANOTA ER:— RESPONDENTS 
Provincial Insolvency Act (V of 1920), ss. 52, 51— 
Application under s. 52—Duty of Court—E'xecuting 
Court—Whether competent to investigate or decide 
questions of title in dispute between insolvent judg- 
ment-debtor and any other co-judgment-debtor or 
stranger—S. 51, scope of. : 
Once it is established that there is some property 
against which execution has issued and which is 
saleable in execution, and it is found that the prop- 
erty so proceeded againat is the property, ofa person 
who has been adjudicated insolvent, the Court has 
nothing more to do than to deliver such property 
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to the Receiver. Section 52, Provincial Insolvency 
Act does not contemplate any enquiry at all as 
regards the extent of the rights ofthe insolvent in 
the property proceeded against in execution. What- 
ever hasbeen proceeded against as the property of 
the person who was subsequently adjudicated in- 
solvent has to be delivered to the Receiver. |p. 827, 
col. 2.1 

The poliey of s. 51 is really to put an end as it 
were to the powers of the Executing Court to pro- 
ceed against or do anything in respect of property 
against. which it has issued execution as soon 
as it is found that the judgment-debtor whose 
property it was proceeded against has been adjudi- 
cated an insolvent and an application is made by 
the Receiver under s. 52 ofthe Act. The subse- 
quent fate of the property is left to the Insolvency 
Court to decideif it thinks fit, or to a separate 
suit. Consequently inan application unders. 52 of 
the Provincial Insolvency Act where the conditions 
prescribed therein have been fulfilled the Executing 
Court has no other duty to perform than to direct 
the delivery of the property in question to the 
Receiver and isno longer competent to investigate 
or decide questions of title in dispute between the 
insolvent judgment-debtor and any other co-judgment- 
debtor or stranger. 

A. A. O. Nos. 176 and 177 and O. R. P. 

Nos. 1630 and 1631 of 1933 

A. against and petition under ss. 115 of 
Act V of 19(8 and 107 of the Government 
of India Act praying the High Court to 
revise the order of the Court of the Subor- 
dinate Judge of Bezwada, in A. S. Nos. 150 
and 48 of 1932, dated April 12, 1933, (E. A. 
Nos. 995 and 996 of 1932 in O. 8. Nos. 330, 
and 169 of 1931, Court of the District Munsif 
of Bezwada). l 

Messrs. Ch. Raghava Rao and S. Raja- 
raman for the Appellant. 

Messrs. V. Subramanyam and V. Satya- 
narayana, for the Respondents. - 

Judgment.-These arise out of 
the order in appeal of the Additional 
Subordinate Judge of Bezwada dated 
April 13, 1933. There were two appeals to 
the Subordinate Judge from one and the 
same order passed by the District Munsif 
of Bezwada in two applications made to 
him under s. 52 of the Provincial Insol- 
vency Act. Two different decree-holders 
had attached certain properties in execution 
of decrees obtained by them against two 
persons, father and son. Before the prop- 
erties were actually brought to sale, the 
father filed an insolvency petition, and in 
that petition the Official Receiver, Kistna, 
was appointed Receiver of his properties. 
Thereupon the Official Receiver presented 
two applications unders. 52 of the Provin- 
cial Insolvency praying that the sale of the 
properties may be stopped. The District 
Munsif after enquiry held that the properties 
brought to sale were the self-acquisitions of 
the father Bapayya and accordingly stopped 
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the sales and directed delivery of the entire 
properties to the Official Receiver. From 
this order the decree-holders appealed to 
the Subordinate Judge, and the Subordinate 
Judge held that it was not competent to the 
Executing Court to whom an application is 
made under s8. 52 of the Provincial Insol- 
vency Act to investigate and decide the 
questions. of title arising between the 
insolvent and others, and accordingly he 
modified the order of the District Munsif, 
to thè extent of allowing the Official 
Receiver to take possession only of the 
interest of the insolvent, whatever it might 
be, in ‚the properties, and allowing the 
decree-holders to proceed with the execu- 
tion of their decrees so far as the 2nd 
judgment-debtor’s, i. e. the son’s, interest in 
the attached properties, whaiever it might 
be, was concerned. Preliminary objection 
was raised before the Subordinate Judge 

` to his competency to hear the appeals on 
the ground that the appeals must be 
deemed to have been presented under s. 75, 
of the Provincial Insolvency Act, and that 
the Appellate Court under that section was 
the District Judge and not the Subordinate 
Judge. This objection was overruled by 
the Subordinate Judge, and it has not been 
pressed before me. It is, therefore, un- 
necessary for me to consider whether there 
is any substance in this objection. 

The only point, therefore, that remains to 
be decided is whether the Executing Oourt 
is competent to investigate questions of 
title as between the insolvent and his son, 
the other judgment- debtor, in an application 
under s. 52 of the Provincial insolvency 
Act. It has been stated on both sides that 
this point is not covered by any author- 
ity. Section 52, under which the appli- 
cations were made, belongs to a portion of 
the Act which is headed “Effect of insol- 
vency on antecedent transactions,” the first 
section dealing with this part of the 
law being s. 51, which restricts the rights of 
creditors under execution. The second is 
s. 52, followed by ss. 538 and 54, which 
relate to evidence of transfers as against the 
creditors, The general policy of the Insol- 
vency Act, is that when a person is adjudi- 
cated an insolvent, his estate should be 
collected together by the Receiver appointed 
for the purpose, and various provisions, have 
been, enacted in order to enable the Official 
Receiver to perform this duty of getting 
the estate together into his hands by com- 
paratively easy methods, and one of such 
methods, is the method provided for in s. 52, 
of the Act which applies to property which 
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has been proceeded against in execution 
and is liable to sale in execution. In such 
acase the Court which is executing the 
decree is bound in application to direct the 
property which has been proceeded against 
in execution to be delivered to the Official 
Receiver. It would, therefore, appear that 
once it is established that there is some 
property against which execution has 
issued and which is saleable in execution, 
and it is found that the property so pro- 
ceeded against is the property of a person 
who has been adjudicated insolvent, the 
Court has nothing more to do than to 
deliver such property to the Receiver. The 
section does not contemplate any enquiry 
at all as regards the extent of the rights of 
the insolvent in the property proceeded 
against in execution. Whatever has been 
proceeded against as the property of the 
person who was subsequently adjudicated 
insolvent has to be delivered tothe Receiver. 
The learned Subordinate Judge has given 
various reasons why in his opinion it would 
be more convenient that disputes of title 
as between the insolvent and his co-judg- 
ment-debtor. should be decided by the 
Insolvency Court and not by the Executing 
Court, Apart from these considerations, 
whichI am bound to say are entitled to 
considerable weight, I am of opinion that 
the policy of s. 51, is really to put an end 
as it were to the powers of the Executing 
Court to proceed against or do anything in 
respect of property against which it has 
issued execution as soon asit is found that 
the judgment-debtor whose property it 
was proceeded against has been adjudi- 
cated an insolvent and an application is 
made by the Receiver under s. 52 of the 
Act. The subsequent fate of the property 
is left to the Insolvency Court to decide if 
it thinks fit, or to a separate suit. It is 
obvious that the Executing Court as well as 
the Insolvency Court cannot very well deal 
simultaneously with the same dispute. I 
am of opinion, therefore, that the view 
taken by the learned Subordinate Judge is 
right, and that in an application under 
s. 92° of the Provincial Insolvency Act, 
where the conditions prescribed therein 
have been fulfilled, the Executing Court has 
no other duty to perform than to direct the 
delivery of the property in question to the 
Receiver and is no longer competent to 
investigate or decide questions of title in 
dispute hetween the insolvent judgment- 
debtor and any other co-judgment-debtor 
or stranger. i 

The appeals, therefore, fail and are ` dis- 
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missed with costs. No separate orders are 
necessary in the Civil Revision Petitions 
which are dismissed. 


AN. Appeals dismissed. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 22 of 1933 
January 16, 1935 
Appison anD Din Monammap, JJ. 
BABU LAL—PLAINTIFF—APPELLANT 
versus 
SHAM SUNDAR LAL—DEFENDANT 
— RESPONDENT 
Limitation Act (IX of 1908), Sch. I, Arts. 74,75 
—Bond—Principal payable in instalments after 
three years—Interest payable monthly—Plaintiff 
having right to sue for whole amount on non-pay- 
ment of principal and interest—Cause of action for 
suit, when arises. Sa 
A bond after setting out that the principal was repay- 
able by yearly instalments of Rs. 100 after the 
expiry of three years, that is, at the commencement of 
the fourth year, wenton to provide that interest 
was payable monthly. Thereafter came the 
condition, that if according to above con- 
ditions principal’ and interest were not paid, then 
the plaintiff could sue for the whole amount at 


once : . 

Held, that the condition was not obscure and that 
the whole amount would become payable at once 
only if there was a default as regards the payment 
of principal and interest and that the cause of action 
in respect of the whole amount did not arise at the 
time of the first default of payment of interest. 
Sham Sundar v. Babu Lal, 142 Ind. Oas. 851, revers- 


edi. P.A. from the decreé of Bhide, J., 
Lahore, dated January 11, 1933, reported 
in 142 Ind. Cas. 851 (1). 


Mr. Shamair Chand, for the Appellant. 

Mr. Kishan Dayal, for the Respondent. 

Judgment.—This was a suit for re- 
covery of Rs. 6300n the basis of a bond 
dated December 1, 1926. The terms of 
the bond were that the principal would 
be re-paid by instalments of Rs. 100 a 
year after three years, i. e., at the com- 
mencement of the fourth year. This means 
that the first instalment was payable on 
December 1, 1929. Interest was to be 
paid monthly. The suit was brought on 
November 22, 1930, and it was claimed 
.that the whole amount under the bond 
had become due. It was stated in the 
plaint that the principal was repayable 
by instalmentsof Rs. 100 payable every 
year after three years and that nothing 
had been paid on account of interest 
except Rs. 26-4-0. It wasadded thata 
condition of the -bond was that in default 
of payment of interest or of principal the 
whole could be realised at once. 
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. The trial Court held that the suit was 
barred by time as the cause of action 
for the whole amount arose at the time 
of the first default in payment of interest. 
The District Judge was of opinion on 
appeal that the bond being payable by 
instalments was governed by Art. 74 or 
Art. 75, Limitation Act, and the suit 
was consequently in time. On appeal to 
this Court a Single Judge held that the 
suit was barred by time aud he accepted 
the appeal and dismissed the plaintiff's 
suit. Against this decision this Letters 
Patent Appeal has been admitted to a 
hearing. The bond after setting out that 
the principal was re-payable by ysearly 
instalments of Rs. 100 after the expiry of 
three years and at the. commencement of 
the fourth year went on lo provide that 
interest was payable monthly. Thereafter 
came the following condition, namely, that 
if according to above conditions principal 
and interest were not paid, then the 
plaintiff could sue for the whole amount at 
once. 

, The condition does not seem to be ob- 
ecure and we are unable to hold that 
the word “and” betweenthe words “princi- 
pal” and “interest” can be read as “or.” 
It is true that the plaint is not very clearly 
worded, but we are doubtful of the 
interpretaion put upon it by the Judge 
who heard the appeal, namely that the 
plaintiff himself claimed the whole amount 
of the bond as a result of the default in 
payment of interest. Even if his Counsel 
drafted the plaint obscurely, this would not 
mean that the plaintiff must be held 
bound by a condition not inthe bond. If 
the words of the bond are clear, they must 
be followed and in the present case there 
is no question but that the condition was 
that the whole amount would become 
payable at once, only if there was a 
default as regards the payment of prin- 
cipal and interest. We, therefore, decide 
that the suit was not time-barred. 

Nor do we think that it was premature. 
As the bond is drafted the first instalment 
became payable on December 1, 1929, so 
that there was a default in payment of 
principal as well as of interest. We ac- 
cept the appeal with costs throughout, and 
set aside the decision of the Single Judge 
and decree the plaintiff's claim for Rs. 630. 
We see no reason, however, in this case to 
grant future interest. 

N. Appeal accepted. 
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CALCUTTA HIGH COURT 
Death Reference No. 21 and Appeal 
No. 621 of 1934 

October 1, 1934 
PATTERSON AND CUNLIFFE, JJ. 

. MOTILAL MALLIK—<AcousgEp 
versus 
EMPEROR—Opposits Party 
Penal Code (Act XLV of 1860), ss. 34, 302— 
Common intention to murder in certain circum- 
stances—Whether sufficient to justify that accused 
and his companions had, at time of actual occur- 
rence, common intention to murder—‘Acts' in s. 34, 
meaning of—Criminal trial—Sentence—Accused only 
20 years old—Whether sufficient to justify lesser 

penalty. 

A mere common intention to commit murder in 
certain circumstances, might not, of itself, be suffi- 
cient to justify a finding that the accused and his 
companions had, atthe time of actual occurrence, 
vhe common intention of murdering a person. In 
order to decide whether or not the accused and his 
companions had the common intention of murdering 
him, it is necessary to consider what happened im- 
mediately before he was shot. [p. 833, col. 2.] 

The word “act” includes a “ series of acts” and 
s. 34 Penal Code contemplates, amongst other things, 
& series of acts done by several persons, some per- 
haps by one of those persons and some by another, 
But au in pursuance ofa common intention. [p. 834, 
col. 2, - 

The fact that the accused is only 20 years old 
is not sufficient to justify the Court in refraining 
from imposing the maximum penalty prescribed by 
law, a manof twenty being of a sufficient age to be 
sally to realize the nature of his acts. [p. 835, 
col, L, 

Messrs. Suresh Chundra Taluqdar, Bejan 
Behari Das Gupta and Mohendra Nath 
Mitra, for the Appellant. 

Messrs. Khundkar and Anil Chandra Roy 
Choudhury, for the Crown. 


Patterson, J.— This reference is for con- 
firmation of the sentence of death passed 
on one Moti Lal Mallick, on his conviction 
under s. 302, read with s. 34, Indian 
Penal Code. There is also an appeal by 
the said Motilal Mallick against his con- 
viction and sentence under ths above 
sections as also against his conviction 
under certain provisions of the Arms Act, 
in respect of which no separate sentences 
were passed. The trial was before a tri- 
bunal composed of. three Commissioners 
appuinted by the Local Government under 
the provisions of the Bengal Criminal Law 
Amendment Act of 1925 and this being 
80, an appeal lies to this Court on the 
facts as well’as on questions of law. One 
Kalachand Shaha was tried along with 
Motilal Mallick but was acquitted, and 
although his case is not before us, it may 
at once be said that the fact of his ac- 
quittal has been urged before us as one 
of the grounds for not placing complete 
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reliance on the evidence of the prosecutio® 
witnesses. It appears that the case against 
Kalachand failed by reason of certain 
defects in the evidence of identiû- 
cation. No question of identification, 
however, arises regarding Motilal Mallick 
and the defects referred to above are 
therefore no ground for regarding the 
evidence of the prosecution witnesses with 
Suspicion so far as the present case is 
concerned. Having said this I do not 
propose to refer further to the case of the 
other accused Kalachand Shaha. ; 
The allegations on which the charges are 
based are briefly as follows: The princi- 
pal persons concerned in the occurrence 
which gave rise to this case are, with the 
exception of witness Guljar Shah, residents 
of a village called Baburail which appears 
to be either a part, or at any ratè on 
the outskirts of the town of Narayanganj 
in the District of Dacca. Witness Guljar 
Shah is a resident of another portion of 
Narayangunj or its outskirts known as 
Paikpara but he was well-known to the 
people of Baburail by reason of his close 
connection with the local mosque. The 
accused Motilal is a resident of a village 
called Deobhog, which adjoins Baburail 
to the west. His house is on a continu- 
ation of Baburail Road (which runs from 
east to west through Baburail) and ig 
only a few hundred yards from the 
residences of the principal persons con- 
cerned in this case. On the night of 
April 9, 1934, three men of Baburail, 
namely, Alfajuddin, Ramjan and Sadey 
Akkas, together with Guljar Shah of Paik- 
para, decided to sit up at night for the 
purpose of detecting an intrigue that was 
said to be going on between the daugher 
of one Abdul Gani and her brother-in-law 
Samad. The four men took their seat in 
the verandah of the house of one Kamer- 
uddin Sardar, which is situated just to 
the north of Baburail Road. Seeing a 
man enter Abdul Gani'’s bari which is 
almost immediately to the west of Kamar- 
uddin’s bari, they sent Saday Akkas to 
Gani's bari in order to keep a closer watch 
over it, and meanwhile Ramjan was sent 
to call another neighbour, Muzaffarali by 
name. Muzaffar came to Kamaruddin’s 
house on being called by Ramjan, and 
he together with Guljar Shab, Alfajuddin 
and Ramjan remained seated together on 
Kamaruddins’ verandah. Shortly after 
24.mM. they saw three men dressed in 
dhotis and shirts, and having -no shoes 
on their feet. going along Baburail Road, 
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from westto east. Their suspicions being 
aroused, they accosted these three men, 
and went a short distance along the road 
with them as far as the house of one Ali. 
There they all stopped and presently 
Muzaffar and his companions attempted 
to seize the men and to search their 
persons. ` 

Two of the men thereupon pulled out 
revolvers and fired at: the two men who 
had caught hold of them, namely, Ramjan 
and Muzaffar, while the third man (the 
present accused) tried to draw a dagger 
that he had in his waist belt. Muzafar 
and Ramjan, on being shot, released their 
hold and the two men who had shot 
them then made off towards the east, 
pursued by Ramjan, while Muzaffar re- 
mained on the road at the place where he 
had been shot. Meanwhile Guljar, seeing 
that the accused Motilal was attempting 
o draw a weapon from his waist belt 
had flung his arms round him, with the 
result that they rolled down the slope of the 
road together, and remained there struggl- 
ing with one another. Just then Ali in 
front of whose house this occurrence had 
taken place, came to the spot, together 
with his immediate neighbour Ismail. 
Guljar Shah called out to them that the 
man who wasstruggling with him had a 


dagger, and asked them to take it away | 


from him whereupon Ismail], seeing a 
dagger in the accused's hand, twisted his 
hand and managed to take it from him. 
The accused was then tied up and on 
his person being searched, a knuckle 
duster was, found in his pocket. I ought 
to have said that at an earlier stage of 
the proceedings a bundle containing three 
Balaclava helmets (locally known as 
“monkey caps”) had fallen to the ground 
from under the arm of the present, accused 
and had been picked up by Muzaffar. Thus, 
immediately after the occurrence the 
position was that the accused Moti had 
been seized by Guljar Shah with the help 
of Ismail and Ali and that the dagger 
which he had already drawn, evidently 
with a view to using it, as well as a 
knuckle duster, had been found on his 
person. Muzaffar was still on the road 
in a wounded condition, and Ramjan and 
the present accused’s two companions had 
disappeared into the darkness. 

It should here be remarked that, on 
hearing the disturbance one Afiruddin 
whose house is situated a short distance 
to the south of the place of occurrence, 
had come to the spot, and on his way 
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there had had a shot fired at him by two 
men whom hesaw running away towards 
the east, obviously Moti’s two companions, 
Saday Akkas who had also come to the 
spot from Gani's house on hearing the 
disturbance, was then sent off to the 
Police Station (wbich was only a quarter 
of a mile -off), while--the accused Moti, 
after being searched and tied up, was 
also sent to the Police Station, accom- 


‘panied by Gulzar and others, as well as 


by two constables who had in the mean- 
time come to the spot. Muzaffar, however, 
did not wait for the arrival of the Police, 
but proceeded at once to the hospital, 


accompanied by Afruddin and some 
others. He took the bundle contain- 
ing the three monkey caps with 
him, and two of these were taken 
from him by Afruddin either on 


his way to, or at the hospital, while the 
third remained. with him. The first in- 
formation given to the Police was by 
Saday Akkas and was recorded by the 
officer-in-charge Habibar Rahaman at 
2-45 4. mM. The essential facts were men- 
tioned in this information, namely, ‘that 
Muzaffar and his three companions had 
challenged three Bhadraiog youths on 
suspicion, and that on their seizing them, 
two of them had fired at .and wounded 
Muzaffar and Ramjan and that Ramjan 
had followed these two and had not re- 
turned. It was also stated that one of the 
three assailants had been secured, together 
with a dagger and a bundle. . 

On receipt of this information the Sub- 
Inspector immediately proceeded to the 
place of occurrence, but ib so happened 
that he did not meet Guljar Shah and the 
other persons who were at that time on 
their way to the thana bringing the pre- 
sent accused with them, the reason being 
that there are several ways of gettiog to 
the thana from the place of occurrence, 
Guljar Shah, however, arrived at the Police 
Station at 3-15 a. M. very shortly after the 
Sub-Ingpector had left for the place of 
occurrence, accompanied by two constables 
and some local “people, and bringing with 
him the present accused Motilal 
Mallik. The accused was then taken 
charge of by a literate constable, named 
Muhammad Samed Ali who found a dagger 
in the hand of the accused and a knuckle 
duster in his pocket. Meanwhile the Sub- 
Inspecter, on going to the place of oc- 
currence, had searched for Ramjan and 
had found his dead body lying at a dis- 
tance of about 60 feet from the place of 
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occurrence and on thé south side of a -small 
and shallow khal. He had also been handed 
the scabbard of a dagger by one Rahij 
Mia who had found it, as well asa rope 
in front of Ali’s house, on the slope of 
~ the road. A torch which is said to have 
been dropped by the accused and hia 
companions was also found on this part 
of the road and made over the Sub-Ins- 
pector. After having taken charge of the 
arlicles referred to above and taking the 
necessary steps with regard to Ramjan’s 
dead body, the Sub-Inspector, on learning 
that Muzaffar had gone to the hospital, 
went there and recorded his ‘statement. 
That was at some time between 4-30 and 
6 a.m. The Sub-Inspector, after recording 
Muzaffar's statement, took charge of a 
monkey cap, which the latter produced 
from under his pillow, as well as of two 
other monkey caps which were made over to 
him by Afiruddin. 

These arethe main allegations on which 
the charges are based, but it should be 
added that all the witnesses speak of a 
third shot having been fired, as well as 
the two shots which wounded Muzaffar and 
Ramjan. This third shot appears to have 
been the shot which was fired at Afiruddin 
on his way tothe place of occurrence. It 
should also be added that on the 
following the occurrence, a bullet was 
found by the side of Ali's bari and was 
made over to the Sub-Inspector, this bullet 
being identical with the bullet which was 
found in the dead body of Ramjan at the 
post mortem examination. The medical exa- 
mination discloses the fact that the shots 
which wounded Muzaffar and killed Ram- 
jan were fired at very close quarters pro- 
bably from a distance of one to three feet. 
Ramjan had been shot in the neck and, 
apparently in a dawnward direction and 
the shot had passed into his body and had 
injured one of his lungs. The medical 
officer who held the post mortem examina- 
tion, was, however, of opinion that Ramjan 
might have been able to run some dis- 
tance after receiving the injury, before 
he fell down and died. Muzaffar had been 
shot in the abdomen the shot having pene- 
trated the body from front to back. He 
wag detained in hospital for 
month and was 
cured, 

As regards the defence taken by the 
accused it appears that on being first 
questioned by the Police he remained silent, 
Later onhe made a statement tothe Police 
alleging that an altempt had been made 


then discharged fully 
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to rob him. When examined by the Com- 
missioners at the close of the case he stated 
that he hid been attacked when on his 
way home from the cinema and had fallen 
down unconscions and that, on recovering 
his senses he had found that a large crowd 
had collected; he had then been taken to 
the thana. In this statement, as well as 
in his previous statement to the Police, he 
. denied having had a knuckle duster and 
the dagger in his possession. The defence 
teken by his Pleader in argument at the 
close of the trial before the Commissioners. 
was that as Moti was returning from the 
cinema, he had been seized on suspicion 
of having been concerned in the shooting 
and taken to the thana and that the dagger 
and the knuckle duster had been planted 
on him in order to strengthen the case 
against him. Before us, however, the 
learned Advocate appearing on his behalf 
has taken the line that there are cer- 
tain features in the case, and especially 
in the evidence of Muzaffar which tend to 
throw suspicion on the whole story, and 
further that even if the evidence be accept- 
ed in its entirety, it is not sufficient to 
establish the fact of actual participation 
in the crime nor the existence of ‘any com- 
-mon intention to commit murder, 

It is not and cannot of course be denied, 
that the person who shot Ramjan in the 
neck at close quarters was guilty of 
murder, and if the evidence be accepted, 
the only question is whether the circum- 
stances are such as to attract the operation 
of s. 31, Indian Penal Code and sọ to 
make the present accused also liable for 
the murder of Ramjan. 
` As regards the actual external facta, 
there is little to be said. It has been con- 
tended on behalf of the accused that there 
is no mention of the monkey ‘caps, the 
dagger and the knuckle duster having 
been foundin the possession of the accused 
in the earliest recorded statements, and 
our special attention has in this connec- 
tion been drawn to the statement of 
Muzaffar which wasrecorded by the Sub- 
Inspector at the hospital in ‘the early 
hours of the morning following the oceur- 
rence. That statement contains a mention 
of the monkey caps, butnot of the dagger 
and the knuckle duster nor does it con- 
tain any mention of the fact that Ali 
and Ismail had come to the spot imme- 
diately after the occurrence. Our atten- 
tion has also been drawn to the so-called 
‘‘dying declaration” of Muzaffar Ali which 
was recorded in the hospital by a Magis- 
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trate. at about 8A. M. on the day follow- 
ing the occurrence. In that statement, too, 
the. monkey caps are mentioned, but there 
is no mention of the dagger or of the 
knuckle duster nor is there any mention 
of Ali and Ismail having come to the 
spot. It further appears that in his so- 
called “dying declaration” Muzaffar stated 
that he had himself helped to secure this 
man, the present accused, when he was 
struggling with Guljar Shah, whereas in 
his evidence he has denied having done 
so, or even having said that he had done 
so. It seems to me that these are small 
matters, in respect of which discrepan- 
cies are almost bound to occur especially 
as the deponent was suffering from a 
severe wound at the time when the state- 
ments referred to were recorded. 

Moreover, these statements did not really 
form the starting point of the investiga- 
tion. The starting point of the investiga- 
.. tion was at 2-45 A. M, when Saday Akkas 
went on ahead to the thana, and. told the 
Sub-Inspector of what had occurred and 
in that information mention was made of 
the man. who had been captured having 
had a dagger and a bundle in his pos- 
session, although no mention was made 
of his knuckle duster. It is, moreover, clear 
from the evidence of the Head Constable 
who was left in charge of the thana when 
the Sub-Inspector went to the place of the 
occurrence, that the accused was produced 
in the thana at 3-15 a. m. by Guljar Shah 
who is said to have taken the principal 
part in securing him, and thata dagger 
and a knuckle duster were produced along 
with him, the dagger being found in his 
hand andthe knuckle duster in his pocket. 
In these circumstances it is quite impos- 
sible to attach any importance to- the 
. omissions referred to above in the earlier 
statements made by Muzaffar and it is 
quite impossible to hold that there was 
any concoction of evidence even if any 
one had wished to concoct evidence against 
the present accused. Actually no sugges- 
tion has been made as to why any one 
should wish to concoct evidence against 
the present accused. It is true he lives 
at quite a short distance from the houses 
of some of the principal witnesses, but he 
is only very slightly known to these wit- 
nesses, and there is no suggestion of any 
enmity existing between him and them. 
As has.been suggested-on behalf of the 
accused that the dagger, the knuckle 
duster and the monkey caps might not 
haye been with the accused at all but that 
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they might have been left behind by his 
com panions. a 

For the reasonsindicated above, namely, 
that there was no motive for the con- 
coction of evidence against the accused 
and that, morveover, there was no 
time for such concoction, I have no hesi- 
tation in rejecting this suggestion. as being 
entirely devoid of foundation. So far as 
the cther evidence in the case is concerned, 
no suggestion has been made asto why it 
should not be believed. That evidence 
consists mainly of the evidence of two oui 
of the three persons who seized the ac- 
cused and his two companions, namely 
Muzaffar Ali and Guljar Shah and also 
the evidence of slfazuddin who does not, 
however, appear to havetaken any active 
part but who was present throughout the 
occurrence. The third man who seized 
one of the accused’s companions was 
Ramjan who ie dead. So far as what might 
be called the external facts are concerned, 
there is, therefore, the evidence of the 
three witnesses [ have just mentioned and 
their evidence is corroborated by the 
evidence of Saday Akkas, Ismail Ali 
and Afiruddin whocametothe spot im- 
mediately after the occurrence as well 
as by the evidence of the Sub-Inspector 


‘to whom the facts were at once reported, 


and the evidence ofthe literate constable 
before whom the accused and the ineri- 
minating articles were produced very 
shortly after. 

I have no hesitation in accepting this 
evidence in its entirety, and the only 
question remaining to be considered is 
whether the circumstances established by 
that evidence are such as to attract the 
operation of s. 34, Penal Code. This is 
indeed the only substantial question that 
arises for decision in this case and in order 
to decide it, it is necessary to consider the 
facts established by the evidence a little 
more closely. It appears that when the 
accused and his companions were first 
observed by Muzaffar and the other three 
watchers at Kamaruddin’s house, the present 
accused was a little behind the other two 
andthat on being challenged, the accused 
at once stopped and said to Muzaffar : 
“Don’t you know me, I am Moti. These 
persons came to have a meal at my house,” 
and so on. In the meanwhile the other two 
men had moved on in an easterly direction 
and on being again challenged, one of the 
two stopped while the third continued to 
move onwards towards the east, Muzaffar. 
and his friends together with the accused 
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Moti, and the other man who ‘had stopped, 
followed the third man and all of them 
finally stopped infront of Alis house. 

e evidence is that a torch was then 
produced and that by its light cne of the 
men was recognized as the present accused 
‘Moti, Moti’s two companions being found to 
be compiete strangers to the witnesses. See- 
ing a bundle under Motis arm, Muzaffar 
asked what it was. Moti said it was nothing, 
Muzaffar then pulled Moti’s arm and the 
bundle fellon the ground. It was then 
discovered that it contained three “monkey 
caps” which, it may here be observed, are 
eminently suited for disguise as they only 
leave a small portion of the face visible. 
Seeing these caps, Muzaffar caught hold 
of the man next to him by the arm, and 
asked Ramjan topick upthe caps. Guljar 
at the same time caught hold of Moti, 
while Ramjan siezedthe third man. The 
man whom Muzaffar had seized thereupon 
drew a revolver and shot Muzafar in the 
abdomen and the man whom Ramjan-had 
seized shot Ramjan on the neck, while 
Moti struggled hard to draw the dagger 
he had inthe waist-belt. What happened 
next has already been described and it is 
not necessary to re-state it. The question 
is what inference should be drawn from 
the facts referred to above. Inthe first 
place, it is abundantly clear that Moti 
and his two companions had set forth 
together for the purpose of committing 
some crime involving violence and the use 
of the weapons with which they were 
armed. 

„It isalso a reasonable inference that 
their common intention was, if necessary, 
to commit murder either at the time of 


the-commission of the crime which was. 


the object of their expedition or in order 
to enable them to escape in the event 
of their being interfered with. -It has been 
pointed out that there is no evidence of 
previous conspiracy ‘between them but -the 
facts speak for themselves. There must 
-have been an agreement between’ them 
before . setting forth -fully ‘armed, -at- dead 
of night in -the manner described by the 
witnesses. It has further been suggested 
that each may not have known how 
the -others were armed, It was, however, 
vital tothe success of their joint enterprise 
and essential to the’safety'of :each, that 
each ‘should know how the othars were 
arined, ‘and that there should be : some 
agreement between them 4s to-how and 
in what circumstances their respective 
weapons were to be used. `- ae j 
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* T;. however, . agree with the learned 
Advocate -appearing for the accused in his 
contention that a mere common intention, 
to commit murder in certain circums- 
tances, might not of itself be sufficient 
to justify a finding thatthe accused and 
his companions had at the time of actual 
occurrence the common intention of 
murdering Ramjan.. Io order to decide 
whether or not the accused and his com- 
panions had the common intention of mur- 
dering Ramjan, it is necessary to consider 
what happened immediately before ‘Ram, 
jan was shot, and on a consideration ' of 
the facts disclosed by the evidence as set 
forth above, I have no hesitation in holding 
that the accused and his two companions 
acted in concert at that time, and that. 
they, all had the common intention of. 
murdering the persons who had .seized 
them, in order to make good their escape, ` 
It was only Ramjan’s assailant. who 
man, while 
Muzaffar’s assailant failed although he did 
his best to kill him, while the present 
accused Motis conduct shows that he 
would have tried to kill Guljar Shah if he 
had been able to use his dagger. The 
dagger in question has been produced 
before us. It is about a foot in length, 
and about an inch in width, and is indeed 
a most murderous weapon, The circum- 
stances under which the murder was ccm- 
mitted are, therefore, such as to leave no 
doubt in my mind that the accused and his 
two companions stand in the same common. 
intention, namely, the intention of causing 
the death of the persons who had accosted. 
and seized them. : ` : 
‘It has been contended on behalf of the 
present accused that both his own conduct. 
and the conduct ‘of his two companions,. 
immediately before the actual shooting 
took place, indicate that there was no such. 
common intention, and that if they had 
any such common intention, it had been 
abandoned or frustrated sofar as Motilal 
was concerned. It hus been pointed out that. 
Motilal had stopped and spoken to Muzaffar 


_and his companions as soon as the latter 


had accosted them, that there had been no 
resistance offered when the bundle of 
monkey caps was snatched from under 
Motis arm and that it was only when. 
Motis companions were seized and an 
attempt was made to search ‘them, thas 
the firing took place.- ‘Moti’s ‘conduct, it 
is*suggested, indicatés that he had ‘nò 
inténtion of offering any forcible resistance 
to ‘the persons ‘who had “accosted Kim, ails 
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that if he had any such intention, he had 
seen that resistance was useless, and had 
abandoned the idea. It is also contended 
that the conduct of Moti’s companions in 
not attempting to intervene on Moti’s 
behalf, indicates the absence of any common 
intention between them and Moti. Iam 
unable to accede to these contentions. 


It seems to me that the only reasonable 
explanation of the conduct of Moti and his 
. companions is that Moti was a known man, 
being a resident of that locality. He knew, 
and his companions knew, that even if it 
were possible for him to make good his escape 
that night, he would inevitably be brought 
to book later on. His companions, on the 
other hand, (the men who were armed with 
revolvers), were complete strangers who, 
if they could make good their escape at 
that time, -were likely to escape punishment 
altogether. Moreover, the fact that ‘they 
were armed with revolvers indicates that 
they were the most important members of 
the party, and that being so, their main 
object would naturally be to escape, and 
Motis main object would’ ke to enable 
them to escape. This he at first attempted 
to do by putting up a false story that they 
were his friends, that they bad come to his 
house on a visit, that they had dined with 
him, and so on, thereby seeking to gain 
time and thus enable them toescape. When, 
however, Muzaffar and his companions 
caught hold of them, and indicated their 
intention of searching them, Moti's conduct 
showed that he was in complete unanimity 
with his two companions, who at once 
proceeded to use their weapons, with the 


result that Ramjan was killed and Muzaffar 


severely- wounded, and with the further 
result‘that the two principal men, the men 
armed with revolvers, were able to make 
their escape. It has been suggested that 
the circumstances are compatible with the 
theory that the shooting of Ramjan was an 
individual act on the partof one of Moti’s 
two companions, and that Moti cannot be held 
responsible for that act by virtue of the 
provisions of s.34, Indian Penal Code. I 
am unable to accept this contention. The 
act of the man who fired the fatal shot 
was, in the eye of the law, just as much the 
act of Motilal, as if the latter had fired the 
shot with his own hand. 


Our attention has also been drawn to 
the fact that Ramjan’s dead body was 
found at a distance of about 60 ft. from 


the place of occurrence, that is to say, 


from the place where the accused and his 
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companions were seized, and also to the 
evidence to the effect that Ramjan ran 
after the two men with revolvers when 
they were trying toescape. It is suggested 
that Ramjan may have been shot after 
going for some distance in pursuit of these 
two men, and it is contended that, if 
that were the case, Moti Lal ought not be 
held responsible for the murder. There 
would have been great force in this conten- 
tion, if it were possible to hold that 
Ramjan may not have been shot at the 
actual place of occurrence, but at some 
distance from it, but it is not. possible ‘so 
to hold. The medical evidence shows that 
the shot which killed Ramjan was fired 
from very close quarters indeed, and the 
evidence of all the eye-witnesses is to 
the same effect. Only two shots were 
fired at the place where the accused and 
his.companions were seized, and those were 


the shots. that killed Ramjan and 
wounded Muzaffar. The third shot’ was 
fired at scme little distance from that 


place, but it cannot have been that shot 
that killed Ramjan, for it is stated by 
Afiruddin, whose evidence there is no 
reason to disbelieve, that that shot was fired 


at him. This being- so I have no 
hesitation in holding that the shot that 
killed Ramjan was fired at very close 


quarters at the time of the struggle in 
which the accused and his two companions 
were simultaneously involved, and after 
Ramjan had gone in pursuit of Moti’s 
companions. In my opinion, the facts as 
found above are clearly such as to attract 
the operation of s. 34, Indian Penal Code. 
That section runs as follows: 
“When a criminal act is done by several persons 
in furtherance of the common intention of all, each of 


such persons is liable for that act in the same manner 
as if it were done by him alone,” 7 


This section has been fully discussed: 
by their Lordships of the Privy Council 
in Barendra Kumar Ghose v. Emperor a 
in whichit has been pointed out that the 
word “act” includes a ‘‘series of acts” and 
that s.34 contemplates, amongst . other 
things, a series of acts done by several 
persons, some perhaps by one of those 
persons and some by another, but all in 
pursuance of a common intention. At p, 
211* of the report it is laid down that 

(1) 52 O 197; €5 Ind, Cus. 47; AIR 1925P 01; 
26 Or. L J 431; 521A 40;29 OW N 181; (1925) 
MWN 26; LR 6A PO 1;26P LR 50; 27 Bom. 
LR 148;6 PLT 169; 23A L J 314; 410 LJ 240; 
48 M L J 543; 1 OW N 935; 3 Pat. LR 1 Or 
(PO. 
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“Section 34 deals with the doing of separate acta, 
similar or diverse, by several persons; if all are done 
in furtherance of a common intention, each .person is 
liable for the result of them all, asif he had done 
them himself,” 

Again on p. 217* of the same report we 
find the following passage: 

“In other words, acriminal act means that unity 
of criminal behaviour, which results in something 
for which an individual would be punishable, if it 
were all done by himself alone, that is,in a criminal 
offence. 


Applying these principles to the facts 
of the present case I think it is impossible 
to come to any other conclusion than that 
the accused is, by virtue of the provisions 
of s. 34, to be held to have been guilty of 
murder and that he has been 
rightly convicted under s. 302 read with 
8. 34, Indian Penal Code. On the question 
of sentence, there are only two things 
_that can be said in the accused's favour 
(1) that he is very young—his age being 
about 20 and (2) that his was not the hand 
that fired the fatal shot. 
second contention. I am of opinion, that in 
the circumstances of the present case, the 
_ accused is not only just as guilty in the 
eye of the law, but that he is also just as 


guilty morally, and from every other point ` 


of view, asif he himself had fired the shot 
that killed Ramjan. With regard to the 
fact that his age is only 20 this fact 


would not be sufficient to justi’y (us?) in” 


refraining from imposing the maximum 
penalty prescribed by law, a man of twenty 
. being of a sufficient age to be fully able 
_to realize the nature of his acts. I would 
` accordingly dismiss the appeal, uphold 
<. the conviction, and confirm the sentence of 
death passed by the Commissioners. 
Cunliffe, J.--Iam of the same opinion, 
~The appellant has been convicted and 
sentenced for the crime of murder bya 
Special Tribunal on the basis of s 34, 
the common intention of the section 
of the Penal Code. That section is a 
statutory embodiment of the English 
common law principle that there is joint 


responsibility between co-conspirators, — ` 


a very old_rule. Those who are interested 
in criminal law know that it goes so far 
back as Hales’ Pleas of the Crown. Now 
the first point that was considered by the 
Special Tribunal in regard to this case 
was whether the crime committed by the 
unknown absconder was in reality murder. 
The story which has been detailed by my 
Lord in his judgment can be briefly referred 
to again. Three conspirators, of whom the 
appellant was one, were found on the road 
* Page of 52 O.—|Hd,} 
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at about two in the morning by certain 
villagers who weresitting up, watching for 
evidence ofa village intrigue; and the first 
point that drew the attention of the watchers 
was that these three well-dressed young men 
were coming down the road without their 
footwear. They were stopped. The watchers 
came down from the open verandah into 
the street and challenged them. The 
unknown absconder was in front; the man 
who was put on his trial under the name of 
Kalachand Saha was next; and the appellant 
was bringing up the rear. The villagers 
who were all Muhammadans, became 80 
suspicious at the answers which were given 
them by the appellant that each of the three 
men was seized by the clothes for the pur- 
pose of taking them in custody; or at any 
tate, of holding them until they gave: a 
betler explanation of what they were doing. 
Evidence goes on to show that immediately 
this was done, the unknown leading man 
(the absconder) whipped out a revolver,— 
it must have been at a very close range 
and shot the villager Ramjan on the side 
of the neck. ‘hen the man who was put 
on his ‘ria! under the name Kala Chand 
Saha also:took out his revolver almost 


simultaneously- and shot the man who was. 


holding him, Muzaffarali by name. 

The result..of both these efforts on the 
part of the two criminals was that they - 
were enabled to break away and make 
their escape down the road. Ramjan who 
died subsequently as a result of his wounds 
actually pursued them while Muzaffarali 
stayed where he was as he was badly 
injured, shot in the stomach. In fact after 
ke was taken to hospital, so serious was 
his wound thought to be that he made a 
dying deposition. The conduct -of the 
appellant was different to that of his com- 
panions. He was not armed with a revolver, 
as far as we know: but he was nevertheless 
armed and heavily armed as my Lord has 
pointed out, with a dagger and a brass 
knuckle duster; and before he was seized 
—because he was seized by one of the 
villagers (Guljar Saheb)—he was seen 
putting his hand tothe belt which action 
the villagers suspected was for the purpose 


‘of drawing the dagger and making use of 


it. He was then thrown down on the 
ground; a struggle took place and two 
other villagers came up. Finally he was 
overpowered. During this struggle it was 
found that his hand had again gone to this 
handle of the knife tohis belt. In fact so 
apprehensive was Guljar Saheb that when 
bis two friends came to try to assist him 


836 
he said: “Take away the dagger before I 
get up, as I am afraid of some one being 
stabbed” or words to the effect. 

Now the primary intention no doubt of 
these two leading conspirators was not to 
commit murder, but to disable the two 
persons who caught hold of them. The 
criminals knew that, if they could disable 
and frighten them at the same time, there 
was a chance of getting away; and so it 
proved. But in law ifa person deals such 
a grievous hurt to another that death 
takes place and the person responsible 
for the act knows that it is likely to 
take place or should know it unless he 
is mentally unsound, that he is guilty of 
murder. This is the effect as I understand 
it of cls. 3 and 4 of s. 300, Indian 
Penal Code. It remains to be decided 
whether the appellant knew when he started 
out on this expedition with his two com- 
panions that it was their intention to take 
the course they did if some such circum- 
stances arose such as I have detailed. There 
is no direct evidence on the point. The 
evidence against the present appellant was 
only by way of inference. I have no doubt 
in my mind that the joint criminal in- 
tention of . these people when they went 
out at night together was not. only to 
defend themselves to the,utmost with their 
weapons, if attacked, but in all probabi- 
lity they. had- another criminal intention 
to commit some definite robbery under 


arms. To my mind there can be 
no other inference to draw from their 
being together and armed in the 


way they were armed. From the situation 
and from the further piece of evidence 
that they were carrying three disguise 

` caps, it was obvious that they were out on 
a secret expedition for the commission of 
some crime of violence. It is little uncer- 
tain, however, just at the moment as to 
what exactly is the law in relation to 
homicide in Bengal. Take, for example, 
the Hill Station dacoity case. There the 
Court of Appeal held that when certain 
evilly disposed persons, heavily armed, 
each gunman with an attendant carrying 
an electric torch, attacked the station for 
the purpose of robbery, and during the 
attack a cooly was deliberately shot in the 
stomach for the purpose of disabling him 
and he afterwards died of his wound, this 
was not murder. 

The Court of Appeal gave as their reason 
for this finding that the man died of 
peritonitis caused by his wound and they 

.~@lso found that the person who fired could 
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not be supposed to have known that he 
was doing such a dangerous act’ asto cause 
death. I can only say with great respect 
to the learned Judges who decided that 
case that I donot agree with them. If 
criminals are permitted to go about the 
country killing innocent people in this 
manner and not be guilty of murder then 
in my view the Crimimal Courts might 
just as well cease to function. Had I 
been able to agree, I might find perhaps 
some difficulty in thinking that the action 
of the unknown absconder in this case was 
murder. But [ have got no such difficulty 
in saying that I consider both the crime 
committed in this cage and the Hill case 
to be murder and clear murder within the 
meaning of the Indian Penal Code. That 
being so, the only point that remains to be 
considered is the contention advanced by 
the defence that the conduct of the appel- 
lant was not of such a kind that it was 
in any way parallel to that of his two 
companions and his conduct could not be 
considered to have afforded any assistance 
to his companions. Mr. Talukdar has 
asked us to hold that in fact the appel- 
lant was surprised and had no knowledge 
of the extreme course which the two others 
would adopt and did adopt. It is quite 
obvious that a criminal, even if he hasa 
criminal intention which is shared by 
others, can at any moment abandon that 
crimina! intention. He can, for example, 
when a crisis arises, turn tail and fly. He 
can even go so far as to render assist- 
ance to those who were attacked or he 
may do something either by his act or 
words to prevent his companions from 
carrying out the crime they all had origin- 
ally contemplated. The appellant did 
here none of these things. There is no 
evidence that he tried to prevent his com- 
panions from doing what they did. There 
is no evidence that he tried to run away. 
The only piece of evidence which at all 
bears on what happened before shots were 
fired, as far as his doing was concerned, 
is that he was seen by those who were 
surrounding him, putting his hand on his 
waist belt where lay a dagger. 

In these circumstances I consider that 
his responsibility is on the same footing as 
the responsibility of each of the others ` 
would have been if they had been found 
guilty before a Court. Jt has been pointed 
out by the Privy Council that a man who 
waits outside the door of a house where 
robbery is committed, keeping guard ina 
position to give- warning of anyone who 
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may disturb his: confederates, is. just as 
much responsible for the crime as the per- 
son or persons inside; and so far as organis- 
ed crime in the form of a gang robbery 
is concerned, this is a situation which is 
frequently encountered. In these circum- 
stances I consider that the appeal should 
be dismissed and the conviction upheld. 
Imay add that the sentences passed should 
be confirmed. 

N. . Appeal dismissed. 


—_——— 


CALCUTTA HIGH COURT 
Criminal Appeal No. 622 of 1934 
February 7, 1935 
Lort-WILLIAMS AND Jack, JJ. 
ASANULLA AND oTHERS—APPELLANTS 
versus 
EMPEROR — Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 297 
—Charge to Jury—Charge, how to be  delivered— 
Direction about reasonable doubt should be at end of 
charge or in appropriate place-- Sifting of evidence, 
necessity of—Mere naming of witnesses without dis- 
cussion of evidence is not enough. 

A charge toa jury ought to be delivered extem- 
porancously, immediately after the conclusion of the 
final speeches of the lawyera engaged inthe trial, 
or of the evidence, in the absence of such speeches. 
Obviously, it ought not to be written out before- 
hand in extenso,and equally obviously it is not 
humanly possible except perhaps in isolated and very 
exceptional cases, to write it out afterwards in 
extenso from memory. 

A direction about reasonable doubt should appear 
at the end of the charge or in its appropriate 
place in the body ofthe charge. To conclude this 
héad with an academic disquisition on the subject of 
proof is not only useless and a waste of time, but 
will certainly have the effect of filling the minds of the 
Jury with confusion, All such matters should be intro- 
duced in the charge in appropriate places, as and 
when something occurs in the discussion of the 
evidence which gives rise to them, and necessitates 
their application. The evidence should be sifted or 
weighed andthe jury guided to some clear con- 
clusion. To hang a lot of witness-numbers round 
the neck ofeach accused without any discussion of 
tke. evidence given by these witnesses, is not the 
way in which to carry out the instructions of the High 
Court thatthe case of each accused must be dealt 
with separately, 


Messrs. Suresh Chandra Talukdar and 
Priya Nath Dutt, for the Appellant. 

-Mr. Lalit Mohan Sanyal, for the Orown. 

Lort-Williams, J.—In this case 26 
persons were charged with various offences 
of whom 7 were acquitted and 19 convicted, 
and all those convicted have appealed. Of 
the charges, all were accused of offences 
under s. 147, Indian Penal Code. No. 1, 
Asanulla, was also charged unders. 304. 
The other 25 were all charged also under 
s. 304/149. Nine of them were also charged 
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under s. 304-109. Of the appellants, 
Asanulla was ‘convicted under ss. 326 and 
148 and sentenced to four yearsand two 
years, respectively, to- run concurrently, 
Sk. Bhola alias: Soifulla was convicted 
under ss. 148 and--324 and sentenced to 
two years and three years’ respectively to 
run concurrently. Nos. 3 to 8 and 11 to 
19 were convicted unders. 147 and sen- 
tenced each to one year’s rigorous imprison- 
ment. Nos. 9 and 10 were convicted under 
ss. 148 and 324 and sentenced to- two. 
years and three years respectively, to rum 
concurrently. 

Abdul Majid had a plot of land in 
Dundurpur Kitta of Mauza Chandpur in. 
which he grew boro paddy. His servants, 
Hanif and Montaj, and his day labourers 
Waris and Reasat were transplanting paddy 
with the assistance of two other servants, 
Sifat and Tushap, when the accused, 
numbering 26 in all, came in a body: 
with lathis, sulfis, jathas, kochasholas, etc., 
to take possession of Abdul Majid’s land. 
They were asked to go away and then 
on the order of the accused Kali Kumar, 
the accused Asanulla hit Hanif on the 
head with a sulfi, and Hasmat, Wahab, 
Najib, Ram Nath and Sashi Nath beat. 
him with laithis on different parts of his: 
body. Bhola hit Waris in the belly with 
a sulfi. Taimus struck Waris on the side 
with a kucha. Injad, Sikandar, Asad and 
Kanai beat him with lathis on different 
parts of his body. Injad struck Montaz 
on the abdomen with akochashola. Husu, 
Hashu, Bhulai and Azamdi struck him 
with lathis and Taimus Khan dealt a. 
blow with a kochashola on the hand of 
Reasat, and Kazim, Yakub, Tarik and 
Intaz struck him with lathis. , 

The complainant Abdul Majid stood at a. 
little distance and then ran away out of 
fear while he was chased by the accused 
on the order of Kali Kumar. The wounded 
persons were taken to the hospital on the 
evening of the same day, and dying 
declarations of Hanif and Waris were 
recorded by a Magistrate. Hanif died in 
hospital, as a result of these injuries, on 
January 17, the occurrence having taken 
place on January 1. The learned Advocate 
for the appellants has argued that the convic- 
tions ought -to be set aside owing to mis- 
direction by the learned Judge. He has 
not been able to point to any specific 
misdirection, but says that the charge is 
confused and unintelligible. This case is 
a striking instance of the impossibility. of- 
the task which the Criminal Procedure 
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Ccde, as construed and elaborated by the 
decisions of this and other High Courts, 
has placed upon the shoulders of Judges 
of subordinate Courts, and it causes one 
almost to despair of trial by jury, under 
the conditions which have been im poBe 
by the Legislature. 


A charge to a jury ought to be delivered 
extemporaneously, Immediately after the 
conélusion of the final speeches of the 
lawyers engaged in the trial, or of the 
evidence, in the absence of suth speeches. 
Obvicusly, it ought not to be written out 
before and in eætenso, and equally ob- 


viously it is not humanly possible exeept 


perhaps in isolated and very exteptional 
eases, to write it out afterwards in extenso 
from memory. In the absence of a short- 
hand writer, no verbatim report. of the 
charge is or ean be available. Those who 
drafted the Criminal -Procedure Code and 
the amendments thereof recognized this 
difficulty, and provided in the proviso to 
s. 367, that in trials by jury, the Court 
need not write a judgment, but the Court 
of ‘Session shall record the heads of the 
charge to the jury. Even this must be a 
somewhat difficult feat to perform with 
regard to .an extemporaneous oral state- 
ment, but even so, such a provision, if 
followed literally, would have the effect 
practically of nullifying the powers given 
to High Couris on appeal. The result has 
been that from time to time High Courts 
have declared -that these words must be 
construed reasonably, and must be held 
to include such a statement on the part 
of the Sessions Judge as will enable the 
Appellate Court to decide whether the 
evidence has been properly laid before 
the jury or whether there has been any 
misdirection in the charge: ef. the deci- 
sion in Queen v. Hoolas (1) which was 
followed in other cases. In Biru Mandal 
v. Queen-Empress (2) the Judges said: ' 

“We should observe that as a rule we expect 


some statement in the record to show that the law 
has been explained to the jury” 
and in Panchu Das v. Emperor (3): 

“We are not unmindful of the fact that the law 
requires only the heads of the charge to be recorded. 
At the same time, since the law allows an appeal 
on grounds of misdirection, it is not only desirable 
but necessary that the charge should be recorded 
in an intelligible form and with sufficient fulness 
to enable the Appellate Court to satisfy itself that 
all points of law were clearly explained to the 
jury in 
the case.’ 

(1) 23 W R 32Cr. 


(2) 25 O 561. 
(3) 34 O 698; 5 Or. L J 427, 


reference to the facts and the evidence in 


AgaNULLa v. emperor (CAL) 
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în Fanindra Nath Banerjee y, Empero? 
f4), referring to cireular orders of the 
Calcutta High Court, Ch. I, O. 59, it was 
stated that: 

“The heads of the charge should represent wit! 
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absolute accuracy the substance of the charge, al 
be such as to enable the pies Court on appeal 
to see distinctly, whether the case was fairly and 
properly placed before the jury.” 

Bye Sudges of Subordinate Courts have, 
therefore, been placed in an- impossiblé 
position, and faced with an insolubiè 
dilemma. The only pobbible alternative 
ways in which they can satisfy the require- 
ments of the High Court are equally 
Wrong, and equally disengenuous. -Bithet 
they must write out their charge in 
extenso in anticipation of the end of the 
trial, or they must compile afterwards from 
memory what they believe or hope that 
they said to the jury. Either production 
then masquerades before the High Court 
as the record of what the Judge actually 
said. In the present case ‘the reecrd of 
the charge covers 35 closely typewritten 
pages, and I refuse to believe that the 
Judge was able, afterwards, to recall to 
memory all the words and phrases with 
which he addressed the jury, and to re- 
produce, them thus in extenso for our 
edification. When, therefore, the learned 
Advocate asks us to scrutinise closely the 
phraseology contained in this document, 
and minutely examine and criticise the 
exact words recorded, as if they were 
those actually used by the Judge, I declined 
to accede to such a suggestion. Undoubted: 
ly, the record discloses much involved 
and almost unintelligible verbiage, and I 
can only hope and trust that nothing like 
it was ever actually addressed to any jury. 
I assume that it is but a compilation of. 
what this and other High Courts have led 
the Judge to think that this Court will 
expect and require. 

It begins with a reference to a number 
of sections of the Indian Penal Code and 
some explanation of the provisions therein 
contained, but without relating them to the 
particular facts of the case as the explana- 
tion proceeds. Then follows a very long 
and most involved and unintelligible state- 
ment, covering several pages and relating 
to the charge of rioting and to “ unlawful 
assemblies” and “common objects”, with- 
out any clear explanation about what these 
terms mean, or how they apply to each of - 
,he accused. Equally involved explanations 
follow about other charges, for another five 


(4) 36 O 281; 1 Ind. Cas, 970; 9 Or. LJ 452; 90 L 
J 199; 13 O W N 197. 
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pages, to which the same kind of criticism 
applies. Then comes the first head of 
charge “caution”, in which a number of 
legal maxims, parts of decisions, and 
judicial platitudes (including, I observe 
sadly, some of my own) are jumbled up 
together and left so to speak, in the air, unre- 
lated to any kind of context, either of 
the case under trial, or any other. A 
direction about reasonable doubt appears 
here in a kind of vacuum, instead of at 
the end of the charge, or in its appropriate 
place in the body of the charge, and 
this head is concluded with an academic 
disquisition on the subject of proof, fit 
only for a lecture to a body of legal students. 
Such a method of charging a jury is not 
only useless and a waste of time, but 
will certainly have the effect of filling their 
- minds with confusion. All such matters 
should be introduced in the charge in 


appropriate places as and when something 


occurs in the discussion of the evidence 
which gives rise to them, and necessitates 
their application. - 

Next follows a good and concise state- 
ment of the prosecution and defence cases 
and the points for determination, and after- 
wards, the learned Judge deals with the 
evidence. 
this part of a charge are here in profusion. 
There is little, if any, attempt to sift or 
weigh the evidence, or guide the jury to 
some clear conclusion. The marshalling 
of the evidence is but a travesty of what 
it should be, and consists of attaching a 
string of witness numbers without naming 
or other distinction to the name of each ac- 
cused. It covers four pages, and is worse 
than useless and presumably is designed 
to meet the frequent declarations of this 
Court that the casee of each accused must 
be dealt with separately. To hang a lot 


of witness-numbers round the neck of each . 


accused without any discussion of the 
evidence given by these witnesses, is not 
the way in which to carry out the in- 
structions of this Court. Then follow long 
separate disquisitions on circumstances 
discrediting, and discrepancies in the evi- 
dence, again in vacuo and totally unrelat- 
ed to the main discussion, instead of being 
pointed out as and when they find their 
places appropriately in the story. These 
and a final reference to the case for the 
‘defence occupy another fourteen pages. 

As I have said, there is no specific 
misdirection inthis charge, and I “am 
hopeful that the record does not accurately 
yepresent what the Judge really said to 
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in simple and direct language which the 


jury could understand and appreciate, it 


would be sufficient. Whatever criticisos 


may be justified, the result has been very” 


fortunate for the accused, about whose 
very serious offences the jury and the 
Judge have taken a very lenient, and pro- 


bably a quite unjustifiably lenient view, ` 


So far as the interests of the accused are 
concerned, this, 
the better. The appeal is dismissed. 
Such of the appellants as are on hail will 
surrender to their bail bonds, and serve 


the less said about this case | 


out the remainder of their sentences im- 


posed upon them. 


Jack, J.—I agree _ that this appeal 
should be dismissed. It is true that the 


learned Judge's charge must have been , 


confusing to the jury, but I have no doubt 
that they well understood the legal points 


involved in the charge of rioting and that . 


the facts and the evidence against each 


of the accused were sufficiently clearly . 


explained to them. The sentences are 
extremely lenient. 


N. Appeal dismissed. 


—_—_—_—— 
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BANARSI DAS AND ANOTHER — PLAINTIFFS 


—APPELLANTS 
versus 
ALI MUHAMMAD AND ANOTHER — 
DEFENDANTS— RESPONDENTS 


Transfer of Property Act (IV of 1882 as amended : 
by Act XX of 1929), s. 53-A—Previous lessee in posses- . 


sion under his lease and o 
rent—Suit by subsequent lessee—Doctrine of part 
performance, if applies—S_ 53-A, if has retrospective 


continuously paying fixed . 


effect—Registration Act (XVI of 1998),s.49—Scope + 


of. A 
There the previous lessee has taken possession of . 


the land in dispute under his lease and has been 


continuously paying the fixed rent to the landlords, ' 
the subsequent lessee's suit to dispossess the previous °. 


lessee will failas the doctrine of part performance 


applies to the case. 
activa 53-A, Transfer of Property Act, merely 


gives statutory recognition to the equitable doctrine - 


of part performance and applies to leases also, Ac- 


cording to the amended Act XX of 1929,5 53-A was . 
Suleman Haji . 


intended tu have retrospective effect. 
Ahmed Umar v. P. N. Patel (1), referred to. 
Section 49, Registration Act, is really one of pro- 


cedure and the admissibility of a document ina - 


suit is governed by the law asit exists when the suit 
is brought. Ganda Mal v. Uttam Chand (2), referred 


to, 


840: 


8. C. A. from the decree of. the Addi- 
tional District Judge, Amritsar, dated 
July 20, 1934, reversing that of the Sub- 
ordinate Judge Fourth Olass, Amritsar, 
dated December 22, 1933. 

__ Mr. Chiranjiva Lal Aggarwal, for Mr. 
Fakir Chand, for the Appellants. 

Dr. Muhammad Alam, for the Respond- 
ents. f 

Judgment.— This judgment will dispose 


of Civil Appeals Nos. 1708 and 1709 of 1934.. 


They arise out of two suits by a subsequent 
lessee to dispossess a previous lessee who 
held.two plots of land under unregistered 
deeds and was entitled to remain in 
possession for an indefinite period unless 
he himself desired to quit on giving six 
months’ notice. The trial Court held in 
favour of the plaintiff in each case and 
decreed the suits. On appeal the learned 
Additional District Judge held that the 
doctrine of part performance applied to 
the case and dismiseed both the suits. 
The plaintiff has appealed in each case 
to this Court. ` 

I am clearly of opinion that there is 
no force in the appeals. It has been 
clearly found by the learned Additional 
District Judge that the previous lessee took 
possession of the land in dispute in each 
case under his lease and has been con- 
tinuously paying the fixed rent to the 
landlords. The learned Counsel for the 
appellants urged that s. 53-A of the Transfer 
of Property Act did not apply- to leases 
and in any case had _ no retrospective 
effect. These contentions haveno force 
whatever. Section 53-A lays down that 
notwithstanding that the transfer has not 
been completed according to law, the 
trapsferor:or any pereon claiming under 
him shall be debarred from enforcing 
against the transferee and persons claiming 
under him any right in respect of the pro- 
perty of which the transferee has taken or 
continued jn possession. According. to 
-this secticn, the plaintiff was debarred 
from enforcing this claim against the 
defendant when he brought ‘his suits, 
No question of giving retrospective effect 
to the section, therefore, arises, though I 
agree with the view taken in Suleman 
Haji Ahmed Umar v. P. N. Patel (1) that 
according to the amended Act XX 
of 199,s5.53-A was intended to have re- 
trespective ‘effect. That section merely 
gives statutory recognition tothe equitable 
doctrine of part performance which the 


(1) A IR 1933 Bom. 981; 145 Ind. Cas, 557: 35 
Bom. L R 722;6R B 81. i Ü , 
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Courts in India have applied in numerous. 
cases. Along with the enactment of s. 53-A: 
a proviso was added to s. 49 of the 
Registration Act. It has been held in 
Ganda Mal v. Uttam Chand (2) that the 
law laid down in s. 49 is really one of 
procedure and the admissibility of a docu- 
ment in a suit is governed by the law 
as it exists when the suit is brought. . 
The learned Counsel for the appellant 
was unable to advance any convincing 
argument in support of his contention that 
the doctrine of part performance did not 
apply to a lease. There are numerous 
cases in which this doctrine has been 
applied to leases, vide: Damodar Prasad.v. . 
Masoodan Singh 105 Ind. Cas. 172 (3), 
Maung Chan Ev. Ah Tit 84 Ind. Cas. 396. 
(4), Peart Dai v. Naimish Chandra Mitra . 
90 Ind. Cas. 822 (5) and Raghubar Dayal 
v. Sheo Bakhsh Singh 110 Ind. Cas. 875 (6). 
The decision of the lower Court was, in 
my opinion, correct. I dismiss both the 
appeals with costs. P 
N. i Appeals dismissed. 
(2) AIR 1933 Lah. 1038 (2); 147 Ind. Oas, 673 (2); 


6 R L 429 (1); 35 P L R 167. 
g 105 Ind. Cas. 172; 8 P L T 129; A IR 1928 Pat. - 


(4) £4 Ind. Cas. 396; 3 Bur. L J 201. . 

(5) $0 Ind. Cas. 822; 5 Pat. 40;7 PL T183; AIR 
1926 Pat. 184, ; 

(6) 110 Ind. Cas. 875; 12RD 44; AI R 1928 Oudh 
479. 
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CALCUTTA HIGH COURT 
Criminal Appeal No. 568 of 1934 
March 27, 1935 
LORT-WILLIAMS AND JAOK, JJ. 
ABDUL MAJID AND OTHERS —- ACCUSED — 
APPELLANTS i 


VETSUS 
EMPEROR—Opposite PARTY 

Criminal Procedure Code (Act V of 1898), ss, 494, 
817—Withdrawal of prosecution—Consent of Court 
—Necessity of—S. 494, if can be used by prosecution 
to get- evidence of accused against co-accused—Fresh 
prosecution—Hvidence of accused in first prosecution 
—Admissibility—Corroboration, necessity of—Criminal 
trial—Accomplice, evidence of—Caution required in 
receiving it. 

Prosecution can be withdrawn under s, 494, Crimi- 
nal Procedure Code, only with the consent of the . 
Court and in exercising his discretion, the Judge 
must act judicially. The section is only intended 


, to be applied in cases where either the evidence is 


insufficient to secure a conviction, or in cases of com- 
promise and similar circumstances. It is not in- 
tended to be used by the prosecution to get the 
evidence of an accused against his co-accused and 
so escape the safeguards laid down in the Oode 
with regard to such evidence under s. 337. [p. 842, 
col. 1.] ‘ 

Where a prosecution is 


withdrawn before the 
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charge is framed, the accused is discharged and 
when another prosecution is launched subsequently, 
the evidence of the co-accused in the first prosecu- 


tion though admissible against the accused, in prac-. 


tice no weight should be given to it without corro- 
boration. i - i 

Per] Jack, J.—The witness discharged under s 494 
can only be considered a competent witness in the 
sense that his evidence is not inadmissible in respect 
of the facts to which it relates. In practice no weight 
should be given to it without corroboration Queen- 
Empress v. Hussain Haji (3), relied on; Kasim Ali 
v. Emperor (4), commented upon. |p 84t, col. 1.] 

The evidence of an accomplice must always be 
received with the greatest ‚possible caution, and if 
there is any fearjinthe witness's mind that failure 
to establish the case for the prosecution will result 
in his own prosecution, itis not likely- tolead to 
truthful evidence being given by such .a witness, 


[p. 842, col. 1.] 
Mr. Sadullah and Sudhansu Sekhar 
Mukerji, 


Mukerji for Mr. Nalini Kumar 
for the Appellants. 

Mr. Proboth Chandra Chatterji 
Bireswar Chatterji, for the Crown. 

Lort-Williams, J.—In this case nine 
persons were charged with offences under 
ss. 401, 328/120-B and 394/120-B, Indian 
Penal Code. With regard to’ the charges 
under s. 40], they were tried with the 
aid of assessors, and with regard to the 
charges under the other sections they were 
tried by the Additional Sessions Judge and a 
jury. Biren, Majid, Chitta, Nilu and Ramani 
were convicted and the other four acquitted. 
A Rule for enhancement of sentence was 
issued by this Court. Biren was sentenced to 
four years’ rigorous imprisonment and Nilu 
and Ramani tosix monthseach. None of 
these have appealed. The sentences of 
Nilu and Ramani have already expired. 
Majid and Chitta were sentenced to two 
years’ rigorous imprisonment each, of which 
sentence they have already served about 12 
months each. 

The case for the prosecution was that 
Biren was the prain of the movement al- 
leged by the prosecution. He got to know 
Majid, Chitta, Pulin, Naresh and Deben 
and probably others, and about the end 
of 1931 or the beginning of 1932, he invited 
Pulin to Beadon Square, where Chitta and 
Majid were already present by appoint- 
ment, and described a plan of making 
money by doping prostitutes and stripping 
them of their ornaments. Since then the 
plan had been putinto operation by Pulin 


and 


and Biren visiting several prostitutes in 


pursuance of this conspiracy, while Chitta 
and Majid supplied money, and got a share 
. of the spoil. Drugs were procured at first 
from Naresh Mitra, who, though at first 
he knew nothing about the purposes for 
which the drugs were to be used, eventual- 
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quently shared in the profit; later on, Sailen,, 
Nilu and Bhulu were introduced and. 
joined the conspiracy. These men used 
to meet in one or other of the parts of 
Calcutta to arrange plans for carrying out. 
the objects of the conspiracy and for raising ' 
funds. Later on, operations were extended 
outside Calcutta, te Dinajpur and Rangpur, 
Later on, Aswani, Ramani and Jadu joined 
and operations were extended to Kustia. - 
Still later a plan was proposed to be carri-, 
ed out at Navadwip, by Biren, Obitta, Nilu 
and Bhulu, which involved the picking of | 
the lock of a ssfe. This failed because 
nobody could pick the lock. Tt was alleg- 
ed that Majid introduced Sukhanias an ` 
expert who could do that. 

Later on, the plans became more daring . 
and it was arranged to make raids upon 
houses. These, however, came to nothing - 
for one reason or another and, eventually, . 
the Police got some knowledge about the 
gang, and various persons were arrested- 
on suspicion and were subsequently dis- 
charged. Eventually, however, Pulin 
was arrested on June 13, 1933, and - 
made a confession implicating the whole . 
of these persons and they were re-arrested. 
It is obvious therefore that the case depends . 
largely upon the confession made by Pulin.. 
With regard to Biren, Pulin’s statements . 
have been corroborated by the evidence 
of the victims of some of these plots. The . 
rest of the evidence depends upon one or ~ 
two documents, and evidence of association 
between the accused. : 

As Biren, Nilu and Ramani have not 
appealed, we are only concerned in this 
case with the evidence against Majid and 
Chitta. It is not necessary therefore for 
me to mention at any great length the rest 
of the evidence in the case. The documents 
affected Biren, though one 
document was alleged to refer to Majid and 
I will deal with that later. The learned 
Judge pointed out at the beginning that, 
the case depended mostly upon the evi- 
dence of Pulin, and suggested for the 
consideration of the jury that a statement ` 
containing such a complex mass of details 
could hardly have been the result of tutor- 
ing by the Police. But he pointed out 
various aspects of this statement which 
ought to lead the jury to view it with 
some suspicion so far as its details were 
concerned, 

Pulin gave evidence in this case and was 
corroborated to some extent by the evidence 
of three other accused who were called 
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_ 8 witnebsés, Debandra; Narésh and Mu- 

kherji. The learned Judge quite rightly 
drew the attention of the juty to the neces* 
Bity of scrutifiising Very strictly the eyi- 
dees of all these witnesses. The proéeduré 
adopted with regard to these 4 accused is 
thwarranted by any provision of the Code; 
‘AS I utderštand the psition, the Public 

rosecutor asked lave to withdraw the 
prosecution against each of them and this 
was allowed by the Court. Thereupon, they 
were called as witnesses against their co- 
accused. In the case of Deben, Naresh 
and Mukherji, possibly this course was 
justified, because it may be that there was 
hot sufficient evidence of a prima facie 
tage against them. But in Pulin’s case 
there was overwhelming evidence upon 
which he could Have been convicied. 

The withdrawal of the prosecution undér 
6. 494 must be with the consent of the 
Court; and in exercising his discretion, the 
Judge must act judicially. The section is 
oily intended to be applied in cases where 
either the evidence is insufficient to secure 
& conviction, or in tases of compromise and 
fimilar circuthstances: It is not intended 
to be used by the prosecution to get the evi- 
dence of an accused against his co-accused 
and so escape the safeguards laid down in 
the ode with regard to such evidence 
iitidet s. 337; The Code provides in 


the latter section various safeguards 
to ensure that the use of an accom- 
plice’s evidence in a trial shall not 
be liable to abuse. In the first place, it 


provides that he shall be granted a con- 
ditional pardon. Thus it ensures to that 
extent that he will give his evidence know- 
ing that if he speaks the truth, he will 
not suffer subsequent prosecution for the 
offence with which he has been charged. 
He knows that, to that extent, he need 
not feel that he is under the necessity of 
strengthening his evidence against his co- 
` accused in order to satisfy the prosecution, 
and thus escape subsequent prosecution 
for the offence of which he has been 
pardoned, 
It is true that this is only a provisional 
release, and if he does not speak the 
truth, the pardon may be withdrawn and 
he may be prosecuted. This amendment 
` was introduced in the year 1898, and isa 
blemish upon the provisions of the Code, 
because it hasthe witness to some extent 
in jeopardy. The evidence of an accomplice 
must always be received with the greatest 

ossible caution, and if there is any fear 
in the witness's mind that failure to estab: 
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case for the prosecution will’ 
result in his own prosecution, it is not likely |” 
to lead to truthful evidence being given by 
such a witness. However, the danger 
is comparatively remote, because such a 
witness could not be prosecuted subse- . 
quently unless the Public Prosecutor 
Certified that, in his opinion, the witness 
has éither by wilfully “ocala o b 
giving false evidence, not complied with. 
the conditions upon which the tender was 
made, If this certificate is given, then such ' 
a person may be tried for the offence in 
respect of which the pardon was tendered. 
Bat he cannot be tried jointly with any of 
the other accused, and at his trial he is 
entitled to plead that he has complied 
with the conditions upon which such tender 
was made, in which case the prosecution 
must prove that such conditions have not 
been complied with. There is a further 
safeguard provided in sub-s. 2 (a), which 
makes it obligatory upon the Magistrate © 
tendering pardon to commit the accused, 
against whom the accomplice’s evidence 
is to be given, for trial at the Court ' 
of Session, or the High Court as the 
case may be. ` 
In s. 494 no such safeguards are pro- - 
vided so far as sub-para. (a) is con- 
cerned, that is to say, where the case 
as in the present instances is withdrawn 
before a charge has been framed. In 
such a case the accused is discharged, 
that is to say he is liable to further 
prosecution for the same offence, and con- 
sequently he gives his evidence well know- 
ing that he may be prosecuted for that 
offence if he does not give satisfaction to 
the prosecution at whose instance he has 
been called as a witness. The pocition 
is different under sub-para. (b) where the | 
prosecution is withdrawn after the charge 
has been framed against the accused. In 
such a case he must be acquitted and, con- 
sequently, can give his evidence without 
fear of any furthér prosecution. I am 
aware that there is one decision of this 
Court in G. V. Raman v. Emperor (1) in 
which the Court held that the trial Court 
did not exercise its discretion wrongly in 
relying on the discretion of the Public Pro- 
secutor against one of the accused, in order 
that his evidence might be available after 
his discharge against his co-accused who 
was being jointly tried with him, and that 
the procedure laid down io s. 337, Crimi- 
(1) 56 O 1023; 121 Ind. Oas. 678; AIR 1929 Cal. 


319; 330 WN 468; 31 Or, LJ 315: Ind. Rul, (1930) 
Oal, 166. 
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nal Procedure Code, namely by tendering 
an accused person pardon uder that sec- 
tion with all the safeguards mentioned 
etin, i8 not the only method of obtain- 
ing the evidence of a co-accused against 
another. Section 337, Alar ra te a 
Code, does not control B. Abe, THe learde 
Judge who gave the first ju ment in tha 
ade seems, with all respect, tó have missed 
the point of the objectidns to tha suggested 
procedure under s. 494, which I have 
already stated, because he based his deci- 
bio entirely upon English cases, and 
text book writers, all of which deal with 
a position in which proposed witness is 
no longer in jeopardy- either he has been 
acquitted or a nolle prosegui had beet 
entered against him by the Ctown, R 

It is clear, therefore, that the authorities 
cited by the learned Judge are no authority 
for the proposition that it is proper to apply 
8 494, and by withdraival of the casé 
against the accused béfdre a charge Has 
been fratied, enable the pfosetution to 
Call him a8 a witness. {fn such circum- 
stances the witness is in jeopardy all the 
time. Consequently he has the greatest 
possible temptation td imprové his evidencë 
Bo ab to give satisfaction to the prosecution. 
‘In View of the fact that the evidence of 
such witnesses is always open to grave 
suspition, the Code has laid down stringent 
safeguards to provide, as far as possible, 
that the evidence of such witnesses shall 
be true. Those safeguards are contained 
ins. 337. If the decision in G. V. Raman v. 
Emperor (1), be correct, then a way has 
been provided for the prosecution to obtain 
the evidence of an accomplice without any 
of the safeguards provided by s. 337, and 
so far as that section is concerned, it would 
be reduced to a nullity. I regret to say 
that I profoundly disagree with the judg- 
ment to which I have just referred and I am 
not surprised that the prosecution, in several 
- recent instances which have come to our 
notice, have employed the method approved 
by that judgment, and have applied the 
provisions of s. 49! rather than follow the 
procedure laid down by the Code under 
8. 337. 

In my opinion, ‘therefore, the evidence 
of Pulin ought to be rejected, with the 
result that the convictions and sentences 
imposed against Majid and Chitta must 
be set aside. Weare not concerned with 
the rest of the accused, who have not ap- 
pealed. That, however, will not dispose of 
the case, because we have to consider whe- 
ther it is worthwhile sending the case 


t 
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TE Ad 1 ies t 
Agatti these tivo, appell iia, Majid atid 
Chitta, Back fot re-trial. As I have already 
said, the evidence against them dependa: 
almost solely upon the eviderice of thë 
accomplice, Puli: Thè lated Judgé 
Warned the jury quite Properly tHat it is 
dangerous to convict any persón upon thé ` 
uncorroborated testimony. of dl decom? 
plice, There is nothing in law against 
doing so, an accomplice being a competent 
witness under s. 133, Evidence Act, but 
in prudency, as is shown by s. 114, Illus.’ 
(b), Evidence Act, the jury should require 
corroboration of such evidence. Further 
he pointed out that oh accomplice cañ- 
aot cortoborate another, and that although 
it 18 fot ne@sesaty to Hate corroboration 
of Břery dêtail of the cotifessional states - 
ment, there must be corroboration in 
thaterial patticulars. The learned Judgé 
in order to make tht position clear ought 
td Have said, ‘in material particulats which 
implicate the accused iti the crime’, Hé 
thén quotéd from a judgment of Rankin, 
C: J., in Añbica Charan Roy v. Em perot 
(2), in which the principle is correctly and 
clearly laid down. It is useful to rëfer tø 
the following paragrapli in that judginénti 

“A man who Has been guilty of a Grime him: 
self will always be able to relate thé fasts of tha 
case and; if the confirmation be only of the truth 
of that history without identifying the person, 
that is no corroboration at all, We have always 
to be careful lest the names of the individual 
accused are introduced into the texture of a story 
the outline of which is true enough.” 

Now the corroborative evidence against 
these two accused seems to me to fall 
within the terms of that warning. (His 
Lordship then considered the corroborative 
evidence and held that there was no such 
evidence againstthem within the correct 
legal meaning of the term against and then. 
proceeded), The Judge ought to have told 
this to the jury, and I think that he mis- 
directed them when he summed up the- 
evidence against Majid and Chitta by - 
mentioning these facts without saying 
either one way or the other whether they 
aniounted to corroboration in law or not. 
Thus the jury may easily have been led 
to believe that the Judge mentioned this 
part of the evidence in order to remind 
them of evidence which was corroborative 
in law of the evidence given by the ac- 
complice. For these reasons, these convic- 
tions and sentencesmust be set aside and 


(2) 134 Ind. Oas. 1121; A IR 1931 Cal. 697; (1931) 
Or, Cas. 977; 33 Or. L519; 35 Ọ W WN 1270; Ind, 


` pul. (932) Òal.33, 
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these two appellants acquitted. We see 
no reason to enhance the sentences of 
the other accused. The Rule is discharged. 

Jack, J.—I agree. I would like to add 
that the use which has been made of s. 494 
in this case was entriely unjustified. As 
stated by my learned brother, an ap- 
prover is a competent witness under the 
provisions of s. 337 under which: there 
are various precautions taken as laid 
down in the Statute, which are omitted in 
the case of withdrawal of a prosecution 
under s. 494. It is true that in a 
number of cases such a witness has 
been held to be a competent witness. But 
I respectfully agree with the judgment of 
Witworth, J., in Queen-Eimpress v. Hussein 
Haji (3), where he says that 

“It is necessary to reconcile the provisions of 
ss: 337 and 494 and that can, I thisk, only be done 


by. taking the consent of the Oourt in s. 494 as 
meaning consent based solely upon a judicial con- 


sideration of the case against the person from, 


whose prosecution the Public Prosecutor desires to 
withdraw, and not upon any consideration of the 
uses to which that person may be put in a case 
other than his own, Andindeed apart from any 


conflict with s. 337, I should think that to be the 


most natural interpretation of the section.” 

He therefore held in that case that the 
witness discharged under the provisions of 
8. 494 was not a competent witness. In 
my view the witness can only be con- 
sidered a competent witness in the sense that 
his evidence is not inadmissible in respect 
of the facts to which it relates. I find that 
the view that he is a competent witness has 
been held in this Court in Kasim Ali v. 
Emperor (4). But in that case there is no 
discussion of the previous cases and it is 
merely stated by Shamsul Huda, J 
that upon the reported decision 

“Tt is enough thatthe accused person had been 
discharged before he gave his evidence and was 
not on his trial when such evidence was given. This 
is quite sufficient to make his evidence admissible” 

The learned Judge in that case alto- 
gether left out of view the fact that such 
evidence is not safeguarded by the provi- 
sions of s. 337. The evidence is no doubt 
admissible but in practice no weight should 
be given to it without corroboration. 

N. Conviction set aside. 


(3) 25 B 422; 2 Bom. L R 1095, 


’ 


(4) 47 C153; 55 Ind. Oas 934; A IR 1920 Cal. 87; 


210r. LJ 386; 381 O LJ 192. 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 1000 of 1934 
April 26, 1935 

Mownroz ano Ranar Lat, Jd. 
Bawa HARNAM” DAS—PETITIONER 
— APPELLANT 
; versus 
KHAZAN SINGH AND oTdERs 
— OBJECTORS —RESPONDENT3 

Sikh Gurdwaras Act (VIII of 1925), s. 16— 
Granth Sahib brought to institution and read on 
particular occasions—Whether makes institution Sikh 
Gurdwara—Held, that institution known as Nanak 
Sar at Dinga isnot a Sikh Gurdwara. 

Held, that the institution known as Nanak Sar 
situated at Dinga inthe Gujrat Districtis not a 
Sikh Gurdwara, 

The factsthat the Granth Sahib used to be 
brought to the place for special occasions, that 
the Baisakhi Fair was held there and the person in 
charge opened the Granth Sahib on the occasion 
for the benefit ofthe pilgrims and incidentally 
collected some money, 'do not by any means lead 
to the inference that the place was originally 
meant for public worship by Sikhs or that the 
worship of theGranth Sahib was going on there, 
so asto makeit a Sikh Gurdwara. ‘ 

F. C. A. from the decree of the Sikh 
Gurdwaras Tribunal, Lahore, dated March 
8, 1934. 

Messrs, A. N. Chona and M. L. Puri, 
for the Appellant. 

Messrs, Bhagat Singh and Charn Singh; 
for the Respondents, 


Rangi Lal, J.—An institution known as 
Nanak Sar situate ‘in village Dinga in 
the Gujrat District was claimed to be a 
Sikh Gurdwara under s.7 of the Sikh Gur- 
dwaras Act. This claim led to two peti- 
tions under s. 8:cne by Harnam Das, who. 
alleged himself to be an hereditary office- 
holder of the institution, and’ the second 
by a number of persons who alleged 
themselves to be worshippers. The Sikh 
Gurdwaras Tribunal held thatthe institu- 
tion was a Sikh Gurdwara and that 
Harnam Das was not an hereditary office- 
holder. Both the petitions were, therefore, 
dismissed. An appeal has been preferred 
to this Court in each case. 

The institution is nothing more than a 
kacha tank and a small building attached 
to it. The settlement reccrd of 1857 
shows that the place was then shamilat 
deh and a pond existed there. It appears 
that sometime after 1857 an Udasi fakir 
named Sarup Das built a hut near this 
pond and planted some trees. In 1867 the 
village proprietors. had the land mutated 
in the name of Sarup Dasas owner. On 
thedeath of Sarup Das mutation. was 
effected in favour of one Musammat 


__Kiehno who described, herself as.his cheli,- 
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She was inher turn succeeded by one 
Gobinda Khatri who was said to bea chela 
of Sarup Das. In 1887 Gobinda reported 
to the revenus authorities that he had 
gifted the land to Bhagwan Das and 
Ram Kishen Khatris. Theğ village 
proprietors contended thatthe land was 
endowed property and objected to the 
gift. The revenue authorities refused to 
recognise the gift and the land continued 
to be recorded as the property of Gobinda. 
On the death of Gobinda, Bhagwan Das 
and Ram Kishen laid claim to the land 
on the allegation that they were» brothers 
of one Nanak who was employed to dig 
the tank inthe time of Sarup Das and 
had died of snake bitein the course of 
the operations. Their claim was recog- 
nised neither by the revenue authorities 
nor by the village proprietors. One 
Ganda Singh Bedi was put in charge 
of the institution, such as it was, by the 
village proprietors, but his status was 
shown to be that of a tenant in the Revenue 
Records. Jn the ownership column the 
land was again shown as shamilat deh. 
Sometime later Harnam Das appellant, 
who is an Udasi fakir, got into possession, 
In 1921 when the Akali agitation started 
efforts were made to oust Harnam Das but 
remained unsuccessful. Lateron he left 
himself andthe place was put in charge 
of one Mangal Singh by the Sikh resi- 
dents of- the village. When Harnam 
Das returned to the village, Mangal Singh 
refused to ‘leave the place. - Thereupon 
Harnam Dias brought a suit for posses- 
sion and; obtained a decree. On appeal 
the District Judge held that the suit 
should have been stayed under s. 31 (2) 
of the Sikh Gurdwaras Act and seb 
aside the decree. The claim that the 
institution is a Sikh Gurdwara is based 
ontwo allegations: 

(1) that it was established to commemo- 
a a visit of Guru Nanak to Dinga, 
an 

(2) that it was established for use by 
Sikhs for the purpose of public wor- 
ship. . , 

In regard to the first point, the objec- 
tors mainly rely on a book called Twarikh 
Khalsa by Giani Gian Singh which speaks 
of a visit by Gura Nanak lo Dinga. 
There is, however, nothing on the record to 
show that this book can be regarded as an 
authoritative historical work. It is 
somewhat surprising that the Tribunal has 
not referred in its judgmient to the testi- 
mony of P., W. No. 4 who stated that this 
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visit is mentioned neither in the bcok 
zalled Nanak Parkas, “which is an autho- 
ritatives work on the travels of Guru 
Nanak”, nor in Guru Tirath Sangrah 
“which mentions all the Gurdwaras 
which were visited by the Gurus”, 
Under these circumstances I am of opinion 
that it would not be safe to hold on the 
authority of Twarikh Khalsa alone that 
Guru Nanak ever paid a visit to Dinga, 
In any case, there is nothing to show 
that this miserable institution was founded 
in memory of that visit. It is most 
unlikely that an institution founded to 


commemorate an incident inthe life of 
Guru Nanak would have remained go 
insignificant as this one is. The oral 


evidence led by the objectors is of no 
value. The witnesses, who can by ‘no 
means be said tobe disinterested, have 
vaguely stated that the institution was 
said to be somehow or other connected 
with Guru Nanak. The tradition in the 
village, if any, or the belief in the minds 
of the witnesses is,in my opinion, mainly 
dueto the name of the institution Nanak 
Sar. I would, therefore, hold that it 
has not been proved that the institution 
was founded in memory of Guru Nanek’s 
visit to Dinga. 

The next point for consideration is 
whether the institution was founded for 
public worship.by Sikhs. It is beyond 
dispute that Bawa Sarup Das, who was 
There 
is no contemporary evidence to show for 
what purpose he founded it. The oral 
evidence shows that since 1895 or there- 
abouts a fair has been held cn the 
‘banks of this pond on Bisakhiday and 
the Granth Sahib has been worshipped 
on that occasion. Not a single witness 
has ventured to state that daily worship 
has been carried on there. The finding 
of the Tribunal that the worship of 
Granth Sahib in this institution has been 
going on at least since the year 1895 
when Ganda Singh took over its charge, 
is not quite correct. There are several 
important Sikh Gurdwaras in the village 
and it is hardly likely that the place with 
which we are concerned inthe case would 
be used for daily ` public worship. Itis 
easy to understand that this place was 
suitable for. holding the Bisakhi Fair and 
the person in charge opened the Granth 
Sahib onthe occasion for the benefit of the 
pilgrims and incidentally collected some 
money. ‘These facts do not by any means 
lead to the inference that the place wag 
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originally meant. for public worship by 
Sikhs, The people of the village 
really provided a shelter for an Udasi 
fakir but subsequently refused to allow 
the place to be treated as personal pro- 
perty and had it maintained asa charit- 
able institution. It is in evidence that 
‘the Granth Sahib used to be brought to 
the place only for special occasions and 
that Harnam Das could not even read it. 
I have no hesitation in holding that the 
objectors on whom the onus lay failed to 
prove that the institution was established 
for public worship by Sikhs. 

The only other point that remains for 
consideration is whether Harnam Das is 
or is not an hereditary office-holder. The 
decision of the Tribunal on this point is, 
‘in my opinion, correct. We have nothing 
‘more than Harnam Das’s own statement 
‘that he is a chela of One Ganesh Das, who 
was a chela of Maru Das, the Guru of 

‘-Sarup Das. This relationship is not 
mentioned even.in Harnam Das’s petition 
and his statement in Court is not support- 
ed by anyevidence. The history of the 
institution, which has been given above, 
does not show that succession to the office 
‘before January 1, 1920, devolved accord- 
ing to hereditary right or by nomination 
by one office-holder for the time being. 
Harnam Das cannot, therefore, be said 

--to bean hereditary oftice-holder. i 

For these redsons I would dismiss 
'Harnam Das’s appeal and accept the wor- 
shippers’ ‘appeal and declare that the 
institution in question is not a Sikh 
“Gurdwara. The objectors -shall pay the 
costs inthe worshippers’ appeal. In Harnam- 
Das’s appeal I would leave the parties 
to bear their own costs. 

’ Monroe, J.—I agree. . 

N. Order accordingly. 





CALCUTTA HIGH COURT 
Civil Appeal] No. 38 of 1932 
August 14, 1934 
l R. O. MITTRR, J. 
KUNJA BEHARI BASU— PLAINTIFF 
—APPELLANT : 
Versus 
- RASIK LAL SEN AND orgzrs— 
RESPONDENTS 
Hindu Law—Widow—Alienation by widow—When 
inding on reversioners—Consent given during widow's 
life-time by presumptive reversioner who becomes 
owner on widow's death—Whether constitutes effective 
election—Pardanashin lady — Deed ezecuted by— 
Party relying on it—Duty to show that she understood 
“tte nature and effecti 
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Tt isnot correct tosay thatan alienation by a 
Hindu widow can be binding on the reversioners 
only in thefollowing 3 cases, viz.,(1) if the act of 
the widow amounts to a surrender of her estate ; 
(2)if there is legal necessity for the alienation ; (3) 
and even if there is in fact no legal necessity, ifthe 
transferee made bona fide inquiries and was satisfied 
as to its existence Nor can the only effect of consent 
of the presumptive reversioner be to raise a presump- 
tion of legal necessity. An important distinction 
must be made between the case where the actual 
reversioner, i. e.. he who becomes entitled to the 
estate on the death of the widow, is or is not the 
reversioner who gave his consent at the time of 
the questioned sale or thereafter. If he was 
not the reversioner who gave his consent, 
the alien%tion would be effective. against him 
only in the above three cases. But if he was, the 
principle of election has tobe applied, and the 
consent given by the presumptive reversioner who 
actually becomes the owner on the widow's death 
the consent having been given during his life-time, 
can be regarded.as effective elestion, its effect being 
not merely to raise a presumption as to legal neces- 
sity. 

It is no doubt true asa general proposition that he 
who relies ona deed executed by a pardanashin lady 
must show that the lady comprehended ths nature 
and effect of the deed. The dispositions made must 
be substantially understood by her and must really 
be her mental act as its execution her physical act. 
It is not enough that the deed should simply be read 
over to her, but that depends upon circumstances, 
amongst which the simplicity or complexity of 


` the deed and the transaction would not be unimpor- 


tant factors. Amarnath v. 
Farid-un-Nissa v, Muktar 
to. [p. 848, cols. L & 2,] 

C. A. from the appellate decree of the Sub- 
Judge, Jessore, dated September 16, 1931. 

Messrs. Jogesh Chandra Roy and Satindra 
Nath Roy Choudhury, for the Appellant. 

Mr. Sanat Kumar Chatterjee for: Mr. Bijan 


Achan Kuer (1) and 
Ahmad (2), referred 


- Kumar Mukerji, for the Respondents, 


Judgment.—This appeal ison “behalf of 
the plaintiff for declaration of Hid’ title to 4 
annas share inthe lands of ..Dag No, 836 
and to 8 annas share in the lands of Dags 
Nos. 161, 175, 283 and 316 of the settlement 
may of MouzaBasur, Dhuljuri and for joint 
possession of the first plot with defendants 


- Nos. 3and 4, and of the other plots with de- 


fendant No. 3 who according to him are res- 
pectively the owners ofjthe remaining shares, 
The plaintiff's caseis that 8 annas share 
of the first plot and 4 annas share of the 
remaining plots belonged to one Parbati 
Charan Roy’ who died in 1327 b. 8, 
intestate, leaving behind him surviving 
his widow Sukhada Sundari and two 
daughters Promada and Giribala. On his 
death his widow Sukhada Sundari inherited 
his properties and possessed the same till 
her death which occurred in the year 1334, 
On Sukhada Sundari's death Promada and 
Giribala inherited the properties and on 
November 22, 1929, sold the same to him 
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for legal necessity by the Kobala Ex. 3. 
Giribala executed the kobala both on her 
own behalf and also on behalf of her minor 
son Haripada Dutt and Narendra, the son of 
Promada, also joined in the document. In 
the said conveyance ‘a property at 
Goalanda owned by Narendra was also 
included, but this fact is no longer of 
importance, because the question of the 
validity of the registration of Ex. 3 at 
Goalunda which was mooted in the lower 
Courts is not ultimately pressed before 
me. i 
In the plaint the plaintiff admits that 
Sukhada Sundari had executed a convey- 
ance (Ex. A) in respect of the lands in suit in 
favour of defendants Nos. 1 and 2 on 
January 23, 1924, but the plaintiff challeng- 
ed the same as being without considera- 
tion and further stated that in any event, 
the said sale was not for legal necessity, 
and, therefore, not binding on his vendors. 
Defendants Nos. 1 and 2 who are the con- 
testing defendants stated inter alia in 
their written statement that the conveyance 
Ex. A (which was taken in the name of 
defendant No.1 for the benefit of both of 
them) was for consideration and for legal 
necessity, that Promada and Giribala 
were brought to their mother's place by 
Narendra and had at the time of execution 
of Ex. A consented to the sale.- They 
maintained that in any view of the matter 
the plaintiff who has derived his title from 
the said ladies cannot maintain his suit 
againstthem. On Fx. A, there is an éndorse- 
ment in these words: ` 
“I, Sm. Promada Sundari Das 
Sm. Giribala Dutta both having 
sale, become witness to the deed. 
Writer of the Consent < 
Narendra Nath Das Roy, : 
Promada Sundari Das Roy of Ratandia, 
~ (Finger mark) Giribala Dutta of Balichar, 
Written by Narendra Nath Das Roy.” 


The learned Munsif in an elaborate judg- 
ment doubted the payment of considera- 
tion and found that there was no legal 
necessity for the sale by Sukhada Sundari 
to defendant No.1]. He alsofound that 
Promada Sundari and Giribala did not 
come over to the house of Sukhada at the 
time of execution of Ex. A, did not 
consent tothe said sale, and that the con- 
testing defendants had failed to prove that 
the signature and thumb impression on 
the Kobala Ex. A purporting to, be of 
Promada Sundari and Giribala respect- 
ively were not theirs. He also found 
that Narendra was barely 14 years old at 
the time and could not have taken the 


Roy, and J, 
consented to this 
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part assigned to him by the defendants. 
At p. 7 of his judgment the Munsif 
however makes a remark that the Kobala 
Ex. A would not be binding on the 
daughters of Parbatiunless it was proved 
that they consented to the sale, I notice 
this observation because it gives an 
indication of the defendants’ case as made 
in the Munsif's Court. Their case is based 
on two grounds, namely; (i) that the 
plaintiff cannot recover possession from 
them as the sale to them hy Sukhada 
was for legal necessity; (ti) assuming 
that no legal necessity was established 
for the said sale, the sale was voidable 
at the instance of the daughters who 
cannot avoid it as they had consented to 
it. The plaintiff, they say, having a 
derivative title from the daughters, stands 
on the same plane as the said daughters, 
On the basis of the findings which T 
have indicated above, the learned Munsif 
decreed the plaintiff's suit. Defendants 
Nos. 1 and 2 preferred an appea) which 
was heard by the Subordinate Judge of 
Jessore. The said Judge afler summaris- 
ing the case of the respective parties 
and the material findings of the learned 
Munsif proposed to himself the-points 
that he had to decide. The first is for- 
mulated by him in these words: 

“(1) Did Promada Suudari Das Roy and Giribala 
Dutt give their written consent to the sale by 
Sukhada Sundari to defendant No. 1 ? If so, are 
they estopped to raise the question of legal 
necessity for the sale by Sukhada-'Sundari and to 
question the validity of the sale? If the case of 
consent be true, whether Promada Sundari and 
Giribala had any right tosell the same properties 
again to the plaintiff and whether the plaintiff has 
got any right in the disputed land ?” ` 

The learned Subordinate Judge did 
not expressly formulate the question of 
legal necessity a8 one of the points to be 
considered by him, but in his judgment he 
makes some observations which indicate 
that he did not fully agree with Munsit’s 
view on the question of legal necessity for 
the sale to defendant No.1, He observes 
in the first place that Sukhada had 
incurred small debts and that there was 
some necessity for her maintenance, 
But from the manner in which the Sub- 
ordinate Judge approached the case, I 
would proceed on the basis that he has 
not properly reversed the findings of the 
Munsif on the question of legal necessity 
for the sale by Sukhada Sundari to 
defendant No.1, that is, that defendants 
Nos. 1 and 2 have not established that the 
sale to them was for legal necessity. The 
Subordinate Judge, however, considered. 
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the question as to whether Promada and 
Giribala consented to the sale evidenced 
-by Ex. A and whether there was considera- 
tion for it. On both these points he has 
arrived at definite findings which are in 
favour of the contesting defendants. He 
has held, however, that the suit was barred 
by estoppel. 

Mr. Roy who appears for the plaintiff- 
appellant has placed before me the follow- 
‘ing contentions: (1) the finding of the 
learned Munsif that there was no legal 
‘necessity for the sale evidenced by Ex. A 
being not reversed by the Subordinate 
Judge the dismissal of the plaintiffs’ suit 
is bad in law. (2) That consent by 
reversioners to asale of a portion of the 
estate inherited by a Hindu female raises 
‘only a presumption of legal necessity; 
it cannot create estoppel against them 
‘and that there isno scope for the said 
presumption in this case as the only 
finding of the Court which holds the field is 
that there was in fact no legal necessity. 
(3) The alleged consent of the two ladies 
is no consent at all because there is no 
“evidence to show that they understood 
‘the nature and effect of their act in signing 
the endorsed consent on Ex, A. 

As I have stated above, I agree that there 
“js considerable force in the argument of 
Mr. Roy that the Subordinate Judge did 
not find that there was legal necessity for 
the sale evidenced by A. The Subordinate 
‘Judge has only some incidental remarks 
to make onthe said point, but where he 
summarises his findings he does not men- 
tion anything about legal necessity. IfI 
had come tothe conclusion that the suit 
cannot be disposed of either way without a 
definite finding on the question of legal 
necessity I would have remanded the 
case, but’on careful consideration of the 
matter, I am of opinion that in ihe 
circumstances of this case, the said 
‘Question is immaterial and the suit has 
been rightly dismissed by the Subordinate 
Judge, though I donot agree with all his 
reasons. Before I deal with the questions 
of law raised in this case, I would take 
up the last point formulated by Mr. Roy. 
It is no doubt true as a general proposition 
that he who relies on a deed ‘executed by a 
purdanashin lady must show that the lady 
Gomprehended the natureand effect of the 
deed. The dispositions made must be 
substantially understood by her and must 
really be her mental act as its execution 
her physical act. It is not enough that 
the deed ‘should simply be read over to 
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her, but that depends upon circumstances: 
amongst which the simplicity or com- 
plexity of the deed and the transaction 
would not be unimportant factors: Amarnath 
v. Achan Koer (1) and Farid-un-nisa vV. 
Muktar Ahmad (2). But in this case the 
said considerations do not arise and I 
cannot give effect to this point which is 
raised for the first time in the argument 
before me. The plaintiff had all along 
proceeded upon the footing that Promada 
and Giribala were not at all present at the 
execution of Ex. A and that the signature 
and thumb impression on it are forged. 
The defendants met that case successfully. 
There is no suggestion in the lower 
Appellate Court of the ground now urged 
before me, and I do not even find the said 
ground taken in the memorandum of appeal. 
I accordingly overrule it. . 

Mr. Roy contends that an alienation 
made by a Hindu widow is valid and bind- 
ing on the reversioner on three grounds 
and three grounds only, namely: (1) ifthe 
act of the widow amounts to a surrender 
of her estate; (2) if there is legal necessity 
for the alienation; (3) and even if there 
is in fact no legal necessity, if the trans- 
feree made bona fide inquiries and was 
satisfied as to its existence. He contends 
further that the consent of the next rever- 
sioners to the sale cannot amount to estoppel 
which can either bind him or any other 
person who getsthe estate on the widow’s 
death, Its only effect, says he, is to raise a 
presumption of legal necessity. For these 
propositions he cites Bajrangji v. Mano 
Karnika (3), Debt Prosad v. Golap Bhagat 
(4) andthe passage at p. 84* in the judg- 
ment of the Judicial Committee of 'the 
Privy Council in Rangasami Gounden v. 
Nachiappa Gownden (5). He further con- 
tends that a presumptive reversioner who 
hasonly a spes successionis can neither 
alienate nor enter into a valid contract 
to alienate his spes successionis: Annada 


(1) 14 A 420; 191 A 198; 6 Sar, 197 (P O). ‘ 

(2)47 A703; 89 Ind. Cas, 649; A I R1925 P O 204; 
521A 342; 2 OWN 682; 49M L J 758 42 O'L J 
531: 23 A L J 1000; 23 O O 338; (1925) M W N 918; 
12 O L J 656; 3) O WN 337; 28 Bom, L R193 


P 0). : 
P3 30 A l; 110 O 78; 35I A 1;9 Bom, LR 1348; 
6 ÖLJ 766; 12 OW N74: 17 M L J605;5AL JÀ 


PO) 

: ay. 19 Ind. Cas.273; 40 O 721; 17 OW N701;17 

OL J 499 7 
(5) 42 M 523; 50 Ind. Oas 498; AIR19ISP O 196; 

461A 72; 36 M L J 493; 17A LJ 536; 290 LJ 539: 

21 Bom. L R 610; 23 O W N777;26MLT5,10L 

W 405 (P O. 


-aPago of 11 0, O, —(Ë4.] 
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Mohan v. Gour Mohan (6), and therefore 
the consent of the said two ladies to the 
sale of their mother at atime when the 
mother was alive can have no effect on their 
rights which they acquired only on the death 
of their mother. 


An examination of the principles and 
the cases does not support any of these 
Propositions, In the first place it is not 
correct to say that an alienation by a 
Hindu widow can be binding on the 
reversioners only in the three cases specified 
by Mr. Roy, nor can the only effect of 
consent of the presumptive reversioner be 
to raise a presumption of legal necessity. 
An important distinction must be made 
between the case where the actual rever- 
sioner, t.e., he who becomes entitled tothe 
estate on the death of the widow, is or is not 
the reversioner who gave ‘his consent at 
the time of the questioned sale or there- 
after. If he was not the reversioner who 
gave his consent, itis quite true that the 
alienation would be effective against him 
only in the three cases specified by Mr. 
Roy. But if he was, the case has to be 
decided on a different principle altogether. 
Itis the principle of election which is 
indicated in the judgment of Lord Dunedin 
in Rangasami Gounden v. Nachiappa 
Gounden (5), cited by Mr. Roy in support 
of hia contention. An alienation by a Hindu 
widow is not void but ‘voidable. This was 
pointed out by Lord Davey in Bejoy 
Gopal v. Krishna Mahishi (7), when con- 
sidering the application of 
Limitation Act, to a suit brought by the 
reversioner after the death of the Hindu 


widow to recover possession from. the 
transferee of the widow. No doubt Lord 
Davey remarked in the said case that 


the institution of the suit by him was an 
election to avoid the voidable Ijara, but in 
that case the Ijara had not been granted 
by the widow with the consent of the 
plaintiff. This leads to the consideration 
of the question as to whether the consent 
given by the presumptive reversioner, 
who actually becomes the owner on the 


death of the widow, at a time when the. 


widow is alive, can be regarded as effective 
election. In Hangasami Gounden v. 
Nachiappa Goundan (>), Lord Dunedin 


(6) 50 O 929; 74 Ind. Oas. 499; A IR 1923P O 189; 
50 I A 239; 21 AL J718; 4P LT 699; (1923) M W N 
803; 45 M L.J6.7; 25 Bom. L R 1269; 33 M L T 365; 
28 OWN 713; 400 LJ 10(P O). 

(7) 34 O 329; 341 A 87;9 Bom L R 602;)10 WN 
424; 50 L J 334; 2ML T133; 17 MLJ154,4ALd 
329 (P 0). 
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made an observation to the following effect 
on which Mr. Roy relies. It runs thus: 

“If, therefore, a reversioner, after he became in 
titulo to reduce the estate to possession and knew 
of the alienation, did something which showed 


the alienation as good, he would lose his right of 
complaint.” 


Mr. Roy rests his contention apparently 
on this passage when he says that consent 
of the daughters during the life-time of 
Sukha Sandari had no effect at all. An 
examination of the facts of Rangasami 
Gounden v. Nachiappa Gounden (5) would 
show that the transaction which had been 
set up as amounting to ratification or 
election had occurred in the year 1896 
when Morakammal,- the lady who executed 
the deed of gift was alive, she having 
died in 1907. If His Lordship meant to 
lay down the proposition as contended for 
by Mr. Roy, there would have been no 
necessity to. consider the exact nature 
of the transaction of 1596. A presumptive 
reversioner can bring an action during 
the life-time of the widow challenging 
her alienation. Ifhe has that right, [ do 
not see why he can have no power io elect 
during the life-time of the widow, and 
treat the alienation as valid. The matter 
has been considered by a Full Bench of < 
the Bombay High Court in Akkawa 
Ramchandrappa Yadav v. Sayad Khan 
Muthekhan (8), and bythe Judical 
Committee of the ‘Privy Council in 
Ramgowda Annagowda Patil v. Bhausaheb 
(9), where Annagouda, who became 
actually entitled to. the property on the 
death of the female owners, had consented 
to the alienation by putting his signature 
to the deed itself. Lord Sinha in holding 
that the plaintiffs who claimed through- 
Annagouda could not recover, observed 
that the principle formulated in Annada ` 
Monan v. Gour Mohan (6), had no applica- 
tion inasmuch as Annagouda did not either 
sell or agree to sell his reversionary 
interest but had simply consented to the 
alienation. No dobut in the case last 
mentioned Annagounda received some 
benefit because there was an alienation 
also to him by the widow at the time of 
the challenged alienation which His 
Lordship considered to be part of the 
same transaction, but I consider that the 
said circumstance was considered as an 


(8) 51 B 475; 102 Ind. Oas. 232; AIR 1927 Bom 
260; 29 Bom. L R 386 (F B). 

(9) 52 B 1; 105 Ind. Oas. 708; 5414 396; AI R 1997 
P O 227; 53 M L J 350; 46 O L J 267:4 OW N 876; - 
39 M L T 250; (1927) M W N 736; 29 Bom. L R 1380; 
32-0 W N 88; 27 L W 140 (PQ). 
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additional reason by Lord Sinha for dis- 
missing the suit. I accordingly hold that 
the plaintiff's suit has been rightly dis- 
missed, and I affirm the decree made, But 
I must at the same time make it quite clear 
that after the death of the ladies, Promada 
and Giribala, the defendants will not be 
entitled to retain possession if their rights 
be challenged by the_ then reversioner 
unless they can prove that there was 
either legal necessity or that they bought 
the property in 1924 after due enquiry 
about the existence of legal necessity. 
These questions are accordingly Jeft open. 
The appeal is dismissed with costs. 
Léave to appeal is asked for and granted. 
N. Appeal dismissed. 
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RANGOON HIGH COURT - 
Civil Regular Suit No. 56 of 1934 
October 4, 1934 
Lraou, J. 
MA OHIT MAY—PLAINTIFF 
Versus 

MA SAW SHIN AND OTHERS—DEFENDANTS. 

Burmese Buddhist Law—Divorce—Divorce between 
parents—Children bound by arrangements made by 
parents—General rule on divorce - Daughter, if loses 
right to succeed to father—Such right, if regained 
on ‘resumption of filial relations—Test in such cases 
— Will. of parent and not of child. ` 

Burmese Buddhist Law gives full recoguition to 
parental authority. The children are bound by the 
arrangements made by their parents in the event of 
a divorce taking place, lt is-for the parents to say 
how their property shall be divided and with whom 
the- children shall go, The parents havean unfet- 
tered discretion in this respect. Mi Thatk v Mi Tu, 
(1), Mi San Mra v Mi Than DaU (2), Ma E Me v. 
Maung Po Mya (3), Ma Yi v, Ma Gale (4) and Ma 
Tin U v. Ma Ma Than 5), referred to. [p. 851, col. 
2. 
Johe general rule is that on a divorce taking 
place the daughters go with the mother and the sons 
with the father. If the parents decide that the 
daughters shall go with the mother and the sons 
shall go with the father and the arrangement is 
carried out, it follows that so far as the daughters 
are concerned, they lose their right to succeed to 
their father’s property and so far as the sons are 
concerned, they lose their right to succeed to their 
mother’s property. The lost right may be regained 
by what is usually described as the resumption of 
filial relations. The right can only be regained if 
the parent from whom the child was. separated so 
wills it. A daughter who has lived with her mother 
since the divorce of the parents is not to be regard- 
ed as an heir of her father merely because she and 
her father have remained on terms of affection and 
she has continued to visit him. If at the time of 
the divorce the daughter lost the right to inherit 
her father’s estate, the right can only be regained by 
the father taking her back into his -family and ac- 
cepting-her as one of his heirs. In other words 
the governing factor is not the will ofthe daughter, 
but the will of the father, [p. 851, col. 2; p. 852, eol. 1.] 
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Where a daughter, on the divorce of | her 
parents, has lost her status as an heir so far as her 
father’s estate is concerned, and she is claiming to 
have regained her right in that respect, her conduct 
towards her father has to be taken into 
consideration in deciding whether her claim is a 
valid one, but her attitude towards her father is not 
the most important consideration, Before a daughter 
can succeed in such circumstances she must satisfy 
the Court that the father regarded her asan heir 
after the divorce. In the absence of the proof 
of a declaration by the father that he did so regard 
her, she must adduce evidence from which the 
Court is justified in arriving at a conclusion in her 
favour |p 852, cols, 1 & 2.] , 

Where there wasa definite break in the relations 
between the plaintif and her father when the latter 
divorced her mother and on the divorce taking place 
she went to live with her mother and the conduct of 
the daughter was such that he did not regard her 
as his heir: 

Held, that she was not an heir of her father and 
was not entitled to a decree for the administration: 
of his estate [p. 853, col. 1.] we 

Mr. Hormiasji, for the Plaintiff. ; 
Aung, for 


Messrs. Kyaw Myint and Tun 
the Defendants. 
Judgment.—The plaintiff seeks 


E 
decree for the administration of the estate 
of her father, U Nyein, a Burmese Bud- 
dhist, who .died on July 25, 1933. The 
suit, has been contested by Daw Hla Dwe, 
defendant No. 5, on her own behalf and 
as the guardian of her daughter, Ma Saw 
Shin, defendant No. 1, who is a minor. 
Daw Hla Dwe claims to be the widow 
of the deceased. The plaintiff's mother, 
Ma Khin Aye, and U Nyein were divorced 
in the year 1912 and very soon afterwards 
U Nyein married Daw Hla Dwe. Daw 
Hla Dwe alleges that the plaintiff ceased 
to be an heir of U Nyein at the time of 
the divorce and that she never regained 
that status. While the plaintiff admits 
that Ma Saw Shin is the daughter of U 
Nyein by Daw Hla Dwe, and as such, is 
entitled to share in the inheritance, she 
denies that Daw Hla Dwe has any right 
‘therein, She avers that her father divorced 
Daw Hla Dwe several years before his 
death. Ma Hla Kin, defendant No. 2, also 
claims to be a widow of the deceased. 
Ma Ah Mah, defendant No. 2 (a), another 
minor, is admittedly the daughter of U 
Nyein and Ma Hla Kin. Maung Kyaw-Hlaing 
defendant No. 3, is a brother of the plaintiff. 
Mya Tin, defendant No. 4, is said to be 
a daughter of U Nyein by one Ma Hla 
May, who pre-deceased him. Ma Hla Kin, 
on her own behalf and as guardian ad 
litem of Ma Ah Mah and Maung Kyaw 
Hlaing support the plaintif. Ma Mya Tin 
did not appear at the hearing, but she 
filed a written statement admitting all 
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the averments in the plaint. The plaintiff 


recognises the claims of all the defendants, - 


except the claim of Daw Hla Dwe. Daw 
Hla Dwe maintains that she and Ma Saw 
Shin are the only heirs of U Nyein. 

The only question with which the Court 
is at present concerned is whether the 
plaintiff is entitled toa share in the estate 
of her father. The rights of the various 
defendants cannot be iovestigated at this 
stage. A finding in favour of the plaintiff 
would involve the passing of a decree for 
the administration of the estate and this 
in turn would involve an inquiry into 
the claims of the respective defendants, 
but an inquiry of this nature cannot take 
place until the Court has granted a decree 
for the administration of the estate. The 
principal assets of the estate consists of 
the following sums of money: (1) Rs. 4,000, 
plus profits, due on a policy of life in- 
gurance taken out by the deceased; (2) 
Rs. 2,778-2-0 due to him by the Rangoon 
Municipal So-operative Credit Society, 
Limited; and (3) Rs. 5,595-8-0 standing 
to his credit in the books of the Provi- 
dent Fund of the Oorporation of the City 
of Rangoon. On May 8, 1928, the deceased 
signed an endorsement on the insurance 
policy by which he purported to assign 
to his minor daughter, Ma Saw Shin, the 
benefit of all moneys payable under the 
policy. The consideration was expressed 
to be natural love and affection. By the 
same endorsement he purported to appoint 
the plaintiff the guardian of Ma Saw Shin. 
On March, 1929, the deceased executed a 
document under which he nominated Ma 
Saw Shin as the person entitled to receive 
his Provident Fund moneys in the event 
of his death. On 2nd April 1929, he exe- 
cuted a similar form of declaration in 
favour of Ma Saw Shin in respect of the 
moneys due to him by the Rangoon 
Municipal Co-operative Credit Society, 
Limited. The plaintiff in her plaint chal- 
lenges the validity of these transactions, 
but here again the Court is precluded 
from considering their validity at her 
instance until she has established her claim 
to be an heir of the deceased and has 
obtained a decree for the administration 
of the estate. 

The Advocate for the plaintiff has rightly 
conceded that the deceased divorced Ma 
Khin Aye in the year 1912 and that on 


the divorce taking place the plaintiff went ` 


with her mother. He further admits that 
the divorce involved an interrupticn in 
the relations between father and daughter, 
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but contends that the plaintiff subsequent 
ly resumed filial relations with her 
father. It is on this basis that the plain- 
tiff claims to be entitled to a share in the 
inheritance. Before considering the evi- 
dence bearing on the question with regard 
to the relations between the plaintiff and 
her father after he had divorced her 
mother, it is necessary to pause to con- 
sider what are the rights under Burmese 
Buddhist Law of the children of divorced 
parents so far as inheritance is concerned. 
These rights have heen frequently discussed 
in the Courts of this Province and there 
are reported decisions extending over half 
a century, but the principles involved have 
at times been lost sight of. : 

It must be borne in mind that Burmese 
Buddhist Law gives full recognition to 
parental authority. While a child of 
Burmese Buddhist parents is born with 
the right to- inherit their property, or to 
share in the. inheritance if there are other 
children of the marriage, it is within the 
power of the parents to take away this 
right by giving the child to another 
person in keittima adoption. In the same 
way the children are bound by the ar- 
rangements made by their parents in the 
event of a divorce taking place. It is 
for the parents to say how their property 
shall be divided and with whom the 
children shall go. The parents have an 
unfettered discretion in this respect: 
Manukye ch. 12. s. 3; Mi Thaik v. Mi Tu 


(1); Mi San Mra v. Mi Than Da U (2); 


Ma E Me v. Maung Po Mya (3); Ma Yi 
v. Ma Gale (4) and Ma Tin U v. Ma Ma 
Than (5); see also May Oung’s Leading 
Cases on Buddhist Law, p- 293. 

Tke general rule is that on a divorce 
taking place, the’ daughters go. with the 
mother and the sons with the father: 
Manukye, ch. 12, s. 3; Mi Thatk v. Mi 
Tu (1); and Ma Tin U v. Ma Ma Than (5); 
If the parents decide that the daugthers 
shall go with the mother and the sons shall 
go with the father and the arrangement 
is carried out, it follows that so far as the 
daughters are concerned they lose their 
right to succeed to their father's property 
and so far as the sons are concerned, they 
lose their right to succeed to their mother’s 
property. g 

(1) (1872-92) L B R 184. 

(2) (1900-02) 1 LBR 161. 

(3) Ì1 Bur. L R 316, 

(4)6 L BR 167; 19 Ind. Cas. -85;6 Bur, L T 
95) 5R 359; 105 ind. Ogs, 45, ALR 1927 Rang. 
250. 
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_ The lost right may be regained by what 
is usually described as the resumption of 
filial relations. It is, however, necessary to 
bear in mind what 1s to be implied by 
the use of these words. The right can 
only be regained if the parent from whom 
the child was separated so wills it. A 
daughter, who has lived with her mother 
_Since the divorce of the parents is not 
to be regarded as an heir of her father 
merely because she and her father have 
remained on terms of afiection and she 
has continued to visit him. If at the 
time of the divorce the daughter lost the 
right to inherit her father’s estate the 
right can “only be regained by the father 
taking her back into his family and ac- 
„cepting her as one of his heirs. In other 
words, the governing factor is not the will 
of the daughter, but the will of the father. 
There ave some very apposite remarks in 
‘the judgmert of burgess, J. O., in Ma 
Sein Nyo v, Ma Kywe (6), at pp. 166 
and 167*, from which’ 1 quote the following ; 
“©The mere visiting of her father by plaintif 
would not be enough to establish the continuance of 
the filial relation of an heir, There would be no 
reason why ail natural affection should bə extingu- 
ished between parent and child because there had 
been a separation, of the parents, but that is a 
different matter from the maintenance of the family 
bond constituting the title to inherit... . . NOW, 
it appears to be clearly a principle of Buddhist 
Law that the child whois to inherit must aid and 
‘, cherish the parent, and live with him or under 
such circumstances as to show that filial duty is 
discharged according to his wishes and that the 
family tie is kept unbroken. In acountry where 
testamentary rights have not been generally recogni- 
zed, and where the same man or woman trequently 
forms and dissolves more than one matrimonial 
union, it is & necessary consequence that the 
continuance of the family relation intendea to give 
aright of inheritance should be manifested by out- 
ward and visible symptoms sufficient to leave no 
reasonable doubt of the true position of afiairs, If 
Maung Myat Nyo, the father of Ma Sein Nyo, the 
plainufl, had wished to show that she retained her 
right of inheritance as a daughter, he would have 
had no dificulty 11 making tuis plain to his own 
family -and to the world ın general by héving her 
to live with him or by otherwise treating her as 
one of his heirs. T'he fact that he did not do so implies 
that he considered that her relation to him in res- 
pect of inheritance had been finally settled by the 
aivorce with her mother.” 

Where a daughter, on the divorce of 
her parents, has lost ner status as an heir 
so iar as her iather’s estate is concerned, 
and: she ıs claiming to have regained 
her right in that respect, her conduct to- 
walds ner father has, of course; to be 
taken into consideration in deciding whe- 
ther her claim 1s a.valid one, but her 


(6) (1892-98) 2U B R 159, 
*Page of (1892—96) 2 U B R- |Æd.] 
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attitude towarda her father is not the 
important - consideration. Before 
a daughter can succeed in such cir- 
cumstances she must satisfy the Court 
that the father regarded her as an heir 
after the divorce. In the absence of the 
proof of a declaration by the father that he 
did so regard her, she must adduce evi- 
dence from which the Oourt is justified 


in arriving at aconclusion in her favour. 


In the case before me there can be no 
doubt that there was a delinite break 
in the relations between the plaintiff 
and her father when the latter divorced 
her mother. On the divorce taking 


‘place she went to live with her mo- 


ther at a house in the Yegyaw Quarter 
of Rangoon. The house belonged to the 
deceased who apparently handed it cver 
to Ma Khin Aye at the time of the divorce. 
According to the evidence of Daw Thaw, 
an elder sister of the deceased, Ma Khin 
Aye lived in- this house for two or. three 
years after the divorce, The house, however, 
was mortgaged to a Chettiar who brought 
it to sale. After it had been sold, Ma 
Khin Aye went to live with the plaintiff 
and has lived with her ever since, The 
plaintiff married Khoo Sco Ee, a China- 
man, shortly after the divorce. of her 
parents, but up to the time of her 
marriage she continued to live with her 
mother and never again lived with her 
father. In her evidence the plaintiff at 
one time endeavoured to make out that 
her marriage took place before the divorce, 
but this was not her case as stated to 
the Court by her Advocate, who admitted 
that his client was in error in this res- 
pect. The plaintiff's husband was in Court 
throughout the case instructing the plain- 
tiff’s Advocate. 

Before his. marriage to Daw Hla Dwe 
the deceased signed a written declaration 
to the effect that he had no ‘ chief wife” and 
no heirs. This document clearly shows that 
he regarded the plaintiff no longer as an 
heir. He had divorced her mother and 
the plaintiff had passed out of his family. 
The plaintiff admittedly did not visit her 
father at the houses in which Daw Hla 
Dwe from time to time lived with U 
Nyein, but there is evidence that she used 
to visit him after he had acquired a 
rubber factory in Kemmedine in 1522. He 
built a small house near this factory and 
there installed Ma Hla Kin. I accept 
the plaintiff's statement that she visited 
her father from time to time after he had 
built the house just referred to, and that 
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she was on affectionate terms with him. 
The fact that in the: endorsement on the 
life policy the deceased nominated the 
plaintiff as the guardian of Ma Saw Shin 
certainly shows that he had confidence in 
the plaintiff. But this is not sufficient for 
the plaintiff to succeed. She must show 
that the relations were such that the Oourt 
is justified in holding that he accepted 
her as an heir subsequent to his divorce 
from Ma Khin Aye. The evidence does 
not justify any such conclusion. On the 
contrary, I consider that in assigning the 
life policy to Ma Saw Shin and nominat- 
ing her toreceive his Provident Fund 
moneys and the amount standing -to his 
credit in the Rangoon Municipal Co-oper- 
ative Credit Society, Limited, the deceased 
clearly indicated that he did not regard the 
plaintiff as an heir. If he had intended 
her to succeed to part of his estate on 
his death he would not have purported to 
make Ma Saw Shin the recipient of practical- 
ly all he possessed. Moreover it is signifi- 
cant that Ma Khin Aye who is living with 
the plaintiff has not been called as a 
witness. For the reasons stated I hold 
that the plaintiff is not an heir of the 
deceased and that she is not entitled to 
a decree for the administration of his 
estate. The suit must be dismissed with 
costs in favour of the first and fifth de- 
fendants, and I award special Advocate’s 
costs of five gold mohurs a day for four 
days. 
N. Suit dismissed. 


MADRAS HIGH COURT 
Appeal.Against Appellate Order No. 178 
of 1931 f 
March 15, 1935 
- Kine, J. 
KARUPPATTI—PETITIONER— 
APPELLANT 
Versus 
SINGARAVELU PILLAI AND ANOTHER— 
RESPONDENTS 

Hindu Law—Widow's right of residence in family 
house, whether can be attached and sold in execution 
of decree against her—Decree-holder purchasing. 
family house, effect of—Transfer of Property Act 
(IV of 1882), s. 6 (d}—Civil Procedure Code (Act Y of 
1908), s. 60. i 

A Hindu widow's right to live in the family: 
house cannot be made the subject of attachment 
and sale in execution of a decree against her, 
even though the attaching decree-holder has him- 
self already purchased the house, as the widow’s 
right of residence is one restricted in its enjoyment 
to her personally and isnot transferable. Salakshi 
v. Lakshmayt (1), applied. 
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Appeal against an order of the District 
Jourt of Madura, dated December 2, 1930, 
and made in A. S. No. 91 of 1930 preferred 
against the order of the Court of the 
District Munsif of Madura Town, dated Feb- 
ruary 27, 1930, and made in Ii. A. No. 93 
of 1930 in E. P. No. 663 of 1929 in O. S. 
No. 307 of 1927. 

Mr. K.Swaminatha Ayyar, for the Ap- 
pellant. 

‘Messrs. K.’Chandrasekara Ayyar and 
Watrap S. Subramania Ayyar, for the 
Respondent. 

Judgment.—The question in this ap- 
peal is whether a widow’s right to live in 
two rooms in the family house can be 
made the subject of attachment and sale 
in execution of a decree against her. 


' The decision reported in Salakshi v. Lak- | 


shmayi (1), was relied upon in the Oourts 
below in favour of the proposition that no 
such attachment and gale could be made. 
This contention was upheld by the District. 
Munsif but has been rejected by the 
learned District Judge on the ground that 
the facts here were quite different from - 
the facts dealt with in Salaksht v. Laksh- 
mayi (1). : f 
There is no doubt a considerable dis- 
tinction which can be drawn between the 
facts here and the facts in Salakshi v. 
Lakshmayi (1). In Salakshi v. Lukshmayi 
(1), the family were still living in the | 
family house and part of the argument of « 
the decision was that if the attachment 
and sale of the widow's right of residence . 
were permitted, the result would be to 
introduce a stranger into the house, a 
contingency - which Hindu Law cannot 


' possibly have contemplated. In the pre- 
- sent case, OD 


the other hand, the attaching 
creditor has himself already purchased 
the house and the widow has, subsequent 
to the date of his: purchase, obtained a 
decree as against him declaring her right 
to reside in two of the rooms. It is argued 
that considerations of the convenience of the 
family need no longer stand in the way 
of the attachment of the widow’s rights. 
Thereis no doubt this distinction, between 
the two cases but it must be pointed out 


that in Salaksht v."Lakshmay? (1), con- 
“siderations of inconvenience to the family 


were not the only reasons for the decision. 

The decision also depended upon any 

analysis of the nature of the widow's 

right. That analysis concludes with the 

words—ithe interes! is. therefore obviously 

one restricted in its ‘enjoyment to her’. 
(1) 81 M_ 500. i 
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These are the very words fo -be found in 
e. 6 (d) of the Transfer of Property Act 
where it is enacted that ‘an interest in 
property restricted in its enjoyment tothe 
owner personally cannot be transferred 
by him’. And when that sub-section is 
read in conjunction with s. 60 of the Civil 
Procedure Code it will be seen that any 
such interests cannot be the subject of 
an atlachment. It seems therefore to me 
that the ruling in Salakshi v. Lakshmayi 
(1), can be applied to the facts of this 
case, and is binding upon me. : 

I need only make a brief reference to 
another decision upon which reliance has 
been placed by the learned Advocate 
for the respondent, namely, Ramanatha v. 
Rangammal (2). That case and another 
case which followed, it Jayangto Subbayya 
v. Alamelu Mangamma (3), dealt with 
decrees obtained by creditors against the 
joint Hindu family and the selling of the 
family house in execution of those decrees: 
and it was héld in both cases that the 
right of a female member of the family to 
reside in the housé had to give way 
before the right of the creditor to take 
the whole house in execution of his decree. 
It is argued before me that these decisions 
amount to an assertion that a widow's 
right of residence is something which can 
be ‘alienated. But that does not appear 
tome ‘the right way of looking at the 
matter. There is no alienation ofa widow's 
right of residence. What happens is that 
on the execution of the decree against 
her family it- becomes entirely extinguished. 
The result is that this appeal must be 
allowed with costs throughout. 


A. Appeal allowed, 
(2) 12 M 260. 
(3) 27 M 45, 


LAHORE HIGH COURT 
First Civil Appeal No. 1516 of 1933 
June 17, 1935 
ADDISON, ACTING O. J. AND Din 
Mosamman, J. 
Pandit MUNSHI RAM—PLAINTIFF 
— APPELLANT 
Versus 
Pandit MELA RAM WAFA anp 
ANOTSER— DBFENDANTS - RESPONDENTS 
Defamation—Libel—Article in newspaper—Perusal 


of article sufficient to lead ordinary reasonable reader 
to connect it with one M—Real person of that name 


entrusted with same work — Identity, if established, . 


—Procedure—Evidence—Plaintif(, if can ater ex- 
traneous facts to show he was the person expressly 
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referred to—All the world, if should understand libel 
—Wont of malice, whether protests defendants— 
Proprietor having no knowledge of publication— 
Whether relieves him from liability — Damages— 


` Assessment —General and special damages—Defama- 


tion of worst type—Proof of peeuniary loss is not 
necessary—Fact of publication in newspaper—Con- 
sideration of, in assessing damages—Toris—Defama- 
tion. 

Even an allegory may bea libel, but in such cases 
there must bea definite imputation upon a definite 
person and that person must be the plaintiff 

Where even a cursory perusal of a story contained 
in a newspaper will at once lead any ordinary reason- 
able reader toconnect it withone M, Sub-Inspector 
of Police, who is officially concerned in ths investiga- 
tion of conspiracy cases and belongs to the Criminal 
Investigation Department, and when it is once proved 
that thereisa real personof that name posted at 
L, and entrusted with similar work, the identity 
is fully established. In these circumstances, it is 
futile to argue that the writerdid notintend to 
defame the real M and that hehad used this name at 
random asamere representative of the class which 
was dealt with in the article in question, The 
plaintiffin such cases of libel can aver extraneous 
factato show that he was the person expressly 
referred to. 

It is not legally essential for the plaintiff to produce 
any persons who are said to have made inquiries 
from him after the publication of the article, Nor 
ig it necessary that all the world should understand 


the libel. It is sufficient if those who know the 
plaintiff can make out that he is the person 
meant. 


A narrative apparently fictitious may bein fact 
a libel upon living persons, If a writer intends 
to portraya real person under an imaginary name 
and chooses for that purpose what hesupposes to be 
a fictiticus name, he will nevertheless be liable if 
he happensto choose the name of a real person, 
though he had no intention whatever of doing so. 
If the defendant’s words have in fact injured the 
plaintifi's reputation, it is no defence to an action that 
the defendant intended them torefer to some one 
else. 

Even want of deliberateness and malice will not 
be enough to protect the defendants. A man may 
be liable, although he had not a particle of malice 
against the person defamed. 

The fact that the proprietor of the newspaper in 
which the defamatory article appeared had no 
knowledge of the publication, does not render him free 
from blame. 

When on the face of them, the words used by the 
defendants clearly must have injured the plaintiff's 
reputation, they are said to be actionable per se, and 
the plaintiff may recover a verdict for a substantial 
amount without giving any evidence of actual pecuni- 
ary loss. Whereit is not pleaded that the accusa- 
tion if it referred to the plaintiff was true nor is it 
denied that the words do amount to defamation of 
the worst possible type orthat the plaintiff has 
been painted inthe most abominable terms and has 
been openly accused of crime, immorality, vice, and 
dishonourable conduct in the discharge of his official 
functions, the plaintiff will be clearly entitled to 
general damages for which no proof of pecuniary loss 
will be legally necessary. i 

One feature that must be considered in the 
assessment of damages is the method of the pub- 
lication of the libel Where it has been printed 
in a newspaper which may fall into any hands, 
the plaintiffis entitled to substantial damages 
as printed matter 18 generally of a permanent 
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character and people are disposed to believe im- 
plicitly what they see in print. 

F.C.:A. from a decree of the Subordi- 
nate Judge, First Class, Lahore, dated 
June 16, 1933. 

Messrs. Ram Lal (Dewan), The Govern- 
ment Advocate and Assadullah Khan, for the 
Appellant. . 

Messrs. V. N. Sethi and Puran Chand 
Mehta, for the Respondents. 


_ dudgment.—The suit out of which this 
appeal has arisen was instituted by Pandit 
Munshi Ram, an officiating Inspector in 
the Criminal Investigation Department, 
Punjab, at Lahore. It was brought 
against Pandit Mela Ram Wafa, pro- 
prietor of an Urdunewspaper of the name 
of ‘Vir Bharat’ published at Lahore, and 
Asa Ram, its editor, printer and pnblisher, 
who was then undergoing imprisonment 
for sedition in the Campbellpur jail. It 
was to recover Rs. 5,100 from the defend- 
ants on account of damages for their 
publishing a defamatory article in a special 
Swarajya Issue of the said paper, dated 
May 19, 1931. The suit was resisted on 
various grounds. It was contended inter 
alia that the plaintiff had no cause of 
action as the article, being a mere fictitious 
narrative, did not. refer to him at all, that 
the circulation of the paper was ordinary 
and that, at any rate, the proprietor 
was not liable at allas he had taken no 
part either in the writing of the offending 
article or its publication. Only three 
issues were framed in the case, the first 
two referring to the identity of the plaint- 
iff and the third to the quantum of 
damages. The Subordinate Judge came 
to the conclusion that the article in 
question did not relate to the plaintiff and 
consequently there was no reflection on 
his character or conduct. He further 
remarked that even if the plaintiff had 
succeeded in proving that the story 
related to him, he would have been 
entitled to a nominal sum of Rs. 5 only by 
way of damages,as he had suffered no 
injury at all. -At the same time, while dis- 
missing the plaintiffs suit, he did not 
award any costs tothe defendants against 
him, as, to quote his own words “the 
libel is of the most heinous character, 
and that it contains imputations of the 
worst sort and lowest character”, From 
this decision, an appeal has been preferred 
to this Court. 
The learned Government Advocate, who 
has appeared on behalf of the appellant, 
has strenuously contended that the findings 
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-of the Subordinate Judge on all the issues 
in the case are perverse, that there was 
ample evidence on the record to connect 
the plaintiff with the Munshi Ram, Sub- 
Inspector, of the story, that the imputa- 
-tions were of the worst possible character, 
that they exposed the plaintiff to contempt, 
hatred and obloquy and that ‘the plaintiff 
was consequently entitled to substantial 
damages and costs. Counsel for the 
respondents has reiterated the same 
grounds before us as were urged in the 
trial Court and has laid great stress on 
the fact that tbe stary being a _ mere 
fiction was not aimed at any particular in- 
dividual, and that accordingly no damages 
could be allowed against the respon- 
dents. 

The crucial point, therefore, in the.case 
is whether it has been established by the 
plaintiff that the libel was aimed at him 
and that he could be easily recognized in 
the story by those who knew him. 

It may be necessary here to reproduce 
the salient features of the narrative 
complained of. In the headlines of this 
narrative, which are in bolder print than 
the rest of the story, attention is drawn 
to a wicked Sub-Inspector killing an in- 
nocent person, to the method employed in 
the investigation of revolutionary crime, to 
a member of the secret Police force turn- 
ing approver, to the protection of a 
woman's honour presumably against the 
wickedness of the Sub-Inspector referred 
to therein, and to the interesting nature 
and eye-opening effect of the story. 
Then follows the story itself narrating 
how a young student accompanied by a 
young sister, of the names of Ram Nath 
and Bimla, respectively, arrived at the 
Lahore Railway Station, how they were 
inveigled by a OC. I.D.man in disguise, 
how they were further entrapped into a 
Dharmsala at Ram Galli, how a loaded 
pistol was ‘smuggled under the pillow of 
Ram Nath and how Ram Nath was 
arrested in pathetic circumstances by one 
Munshi Ram, Sub-Inspector, who thunder- 
ed in rage and arrested Ram Nath for 
the illicit ‘possession of arms, After the 
departure of Ram Nath, the - narrative 
brings the “evil-natured Munshi Ram” in 
Bimla’s room bent upon violating her 
chastity at any cost; the girl addresses 
him as his father; but in spite of that, the 
lascivious Sub-[nspector. first communicat- 
ing his infernal desire in veiled language, 
afterwards bursts out openly and says 
“J -want you". Bimla’s abuses attract 
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two cyclists to the scene of occurrence, 
one of whom is shot dead by the Sub- 
Inspector in the scuffle that ensues and 
the other is arrested on suspicion. In the 
“meantime Bimla escapes. An interviewer 
Jater visits Ram Nath and informs him 
that he has been a victim of deception 
and that some man of the Criminal 
Investigation Department has fabricated 
this false case against him in conspiracy 
with his officers. It may be remarked 
here that in ordinary parlance the members 
of the Criminal Investigation Department 
are known as khufia Police (secret Police 
force). 


Even an allegory, as stated by Odgers 
on Libel and Slander at p. 21, may bea 
libel, but in such cases there must bea 
definite imputation upon a definite person; 
and that person must be the plaintiff. 
We have, therefore, to determine whether 
certainty as {to the person defamed has 
been established before us. 


Even a cursory perusal of the story, as 
summarised above, will at once lead any 
ordinary reasonable reader to connect it 
with one Munshi Ram, Sub-Inspector of 
Police, who is officially concernedin the 
investigation of conspiracy cases and 
belongs to the Criminal Investigation 
Department, and when it isonce proved 
that there is a real person of that name 
posted at Lahore and entrusted with similar 
work, the identity is fully established, In 
these circumstances, it is futile to argue 
that the writer did not intend to defame 
the real Munshi Ram and that he.had used 
this name at random as a mere repre- 
sentative of the class which was dealt with 
in the article in question. The law on the 
subject is quite clear. l : 

“In the publication of matter which would be 
libellous if applying to an actual person, the 


responsibility is as follows; in the first place, 
there is responsibility for the words used being 


taken to signify that which readers would reason-. 


ably understand by them; In the second place, there 
is responsibility also for the names used being 
taken to signify those whom the readers would 
reasonably understand by those names; and in the 
third place, the same principle is applicable to 
persons unnamed but sufficiently indicated by 
designation or description". (per Lord Shaw at p. 
128 of Odgers.).” 

Again, 

“Libel is a tortious act. What does the tort 
consist in? If consists in using language which 
others knowing the circumstances would reason- 
ably think to be defamatory of the person complain- 
ing of and injured by it A person charged with 
libel cannot defend himself by showing that he 
intended in hisown breast not to defame, or that 


he intended not to defame the plaintiff, if in fact. 
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he did both ..... His intention in both respects 
equally is inferred from what he did. His re- 


medy is to abstain from defamatory words “(per 
Lord Loreburn, L. O., at p. 128 of Odgers). 

A narrative apparently fictitious may 
be in fact a libel upon living persons, If 


“a writer intends to portray a real person 


under sn imaginary name and chooses 


for that purpose what he supposes to be 
‘a fictitious name, he will nevertheless be 


liable if he happensto choose the name of 
a real person, though he had no intention 
whatever of doing so. If the defendant's 
words havein fact injured the plaintiff's 
reputation, it is no defence ta an action 
that the defendant intended them to refer to 
some one else (Odgers, p. 128). 

There is unimpeachable evidence on the 
record to show that the plaintiff at the 
time of the publication of the article was 
the only person connected with the 
Criminal Investigation Department, Lahore, 
bearing the name of Munshi Ram, that his 
substantive: post was that of a Sub- 
Inspector, that he was generally entrusted 
with the - investigation of revolutionary 
crime, that he had actually been concerned 
in an investigation of the case of two 
revolutionaries that occurred in the Ram 
Galli Dharamsala two years before and 
that the defendant Mela Ram Wafa was 
suspected by the Criminal Investigation 
Department of the Police to be in sympathy 
with the revolutionaries. The plaintiff in 
such cases of libel can aver extraneous 
facts to show that he was the person 
expressly referred to and all the 
Circumstances mentioned above clearly 


indicate that it was he and none else 
who was made the target of the 
defendants’ attack. The hit was so 


direct that there could be no mistake.’ 
The name which the plaintiff bears, the 
office which he holds, the department to 
which he belongs, and the work he gene- 
rally does, were all expressed in such 
unmistakable terms as not to leave any 
doubt in the mind of any ‘casual reader 
who was even slightly acquainted with the 
plaintiff that he was the person named. 
The law goes so far as to say: 

“Whether a man is called by one name, or 
whether he is called by another, or whether he is 
described by a pretended description of a class to 
which he is known to belong, if those who look 
on know well who is aimed at, the very same in- 
jury is inflicted, the very same thing is in fact 
done, es would be done if his name and Obristian 
name were ten times repeated (per Lord Champbell, . 
0. J.,a6 page 126, Odgers. 


It has further been urged on behalf of 
the respondents that the plaintiff has not 
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been able to produce any persons who are 
said to have made inquiries from him 
after the publication of this article, but 
this is not legally essential Nor is it 
necessary ihat all the world should under- 
stand the libel. It is sufficient if those 
who know the plaintiff can make out'that 
he is the person meant, 

Even wantof deliberateness and malice 
will not he enough to protect the defend- 
ants. As stated by Odgers, at pages 4 
and 5: 

“the intention or motive with which the words 
were employed is, as a rule, immaterial. If the 
defendant has in fact injured the plaintiff's reputa- 
tion, he is liable, although he did not intend so to 
do, and had no such purpose in his mind when he 
wrote or spoke the words. Every man must be 
presumed to know and to intend the natural and 
ordinary consequences of his acts; ...., . 
The words are actionable, if false and defamatory, 
although published accidentally or inadvertently”. 

A man may be liable, although he had 
not a particle of malice against the person 
defamed. 

It has further been urged that the pro- 
prietor had no knowledge of the publica- 
tion and was, therefore, free from blame. 
This again is an erroneous proposition of 
law to advance. In a case quoted by 
Odgers at page 6, the proprietor of the 
“Times” retired to live in the country, leav- 
ing the entire management of the paper 
to his son, with whom he never interfered 
yet he was held criminally liable for a 
libel which appeared in the paper in his 
absence and without his knowledge. 

‘We have no hesitation in finding, there- 
fore, that it has been amply proved that 
it was the plaintiff who was defamed and 
injured in his office and as no justifica- 
tion has been pleaded, he is entitled to 
‘general damages, 

This takes us to the question of the 
amount of damages, which would meet 
the ends of justice in this case. The 
Subordinate Judge has, as stated above, 
proposed a nominal sum of Rs. 5 in case 
the plaintiff's identity was established, 
on the ground that “the plaintif has not 
suffered ins‘any way in his pay or promotion 
and he has been getting regular incre- 
ments.” This again is based on a misconcep- 
tion of law. When on the face of them, 
the words used by the defendants clearly 
must have injured the plaintiff's reputa- 
tion, they are said to be actionable per se, 
and the plaintiff may recover a verdict 
for a substantial amount without giving 
any ‘evidence of actudél pecuniary loss 
(Odgers at page 304). General damages 
differ in this respect from special damages. 
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In the case before us, neither has it been 
pleaded that the accusation, if it referred 
to the plaintiff, was true, nor is it denied 
that the words do amount to defamation of 
the worst possible type. The plaintiff has 
been painted in the most abominable terms 
and has been openly accused of crime,- 
immorality, vice, and dishonourable con- 
duct in the discharge of his official 
functions. In these circumstances,’ he will 
be clearly entitled to general damages for 
which no proof of pecuniary loss will be 
legally necessary. 

Anotker feature of the Jibel in suit that 
must be considered in the assessment of 
damages is the method of its publication. 
It has been printed in a newspaper. It 
may fall into any hands. Moreover, print- 
ed matter is generally of a permanent 
character and people are disposed to believe 
implicitly what they see in print. Taking 
all these circumstances into consideration, 
it is our considered opinion, that the plaint- 
iff is entitled to substantial damages. 

We accordingly accept the appeal, 
set aside the decree of the Court be- 
low and grant the plaintiff- a decree 
of Rs. 2,250 with proportionate costs both 
in the Court below and before us. 

N. Appeal accepted. 


LAHORE HIGH COURT 
Second Civil Appeal No, 1825 of 1934 
June 12, 1935 

BECKETT, J. l 
BALWANT SINGH— DEFENDANT — 
APPELLANT 
versus 
BHAGWANA—PLAINTIFF AND OTHE S 
DEFENDANTS— RESPONDENTS . 

Burden of proof—Mortgage—Claim under mortgage 
against bona fide purchaser for value—Defendant 
impeaching, genuineness of transaction—Onus on 
plaintiff to prove good faith and actual execution— 
Formal evidence of execution—Whether shifts onus 
on purchaser to prove collusion—Mere recital of con- 
sideration—Effect of. 

When'a claim is made under an alleged mortgage 
against a bona fide purchaser for value, and the'- 
defendant puts in issue the genuineness of the - 
transaction, the onus ison the plaintiff to prove 
prima facie the good faith, as well as the actual 
execution, of the mortgage. The case is much 
stronger whenthe mortgage is unregistered. The 
due execution of a written instrument is one thing, 
while its validity as against subsequent purchasers 
is another. The mere recital of consideration in 
the deed is of no value against persons who are not 
parties to that suit. Brajeshware Peshakar v. 
Budhanuddi (1), applied. , Ioe 

In such a case it is not sufficient for the plaintiff 
to give formal evidence of the execution of the- 
mortgage deed in order to throw, upon the auction; 
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purchaser the burden of proving actual collusion ; 
nor can the mere recital of consideration in the 
` body of the deed be used as prima facie evidence 


f good faith. sa 
z S. C. A, from the decree of the Senior 


Subordinate Judge, Hoshiarpur, Exercis- 
ing Special Appellate Powers, dated 
July 21, 1934, reversing that of the Sub- 
ordinate Judge, Fourth Class, Hoshiarpur, 
dated January 15, 1934. 
Mr. N.C. Pandit, forthe Appellant. - 
Mr. R. C. Soni for Mr. Fakir Chand, for 
the Respondents. i 
Judgment.—The suit relates to a 
house belonging to one Munshi, which 
was purchased by Balwant Singh at a 
- Court sale on April 11, 1933. The plaintiff 
has now come forward withthe allegation 
that the property had already been mort- 
gaged tohis son Bhag Singh by means 
of an unregistered mortgage deed on 
January 7, 1926, a further charge on the 
property having been created in 1929. He 
claims to be the assignee of this mortgage 
and seeks to bring the mortgaged property 
to sale- The suitis resisted by the auction- 
purchaser, who has putin issue the good 
faith of the mortgage, of which he had 
no previous notice. The trial. Court found 
in his favour, holding that the plaintif had 
failed to prove that the mortgage was for 
consideration. The lower Appellate Court 
reversed this decision, on the ground that 
the plaintif had proved execution of the 
mortgage, and that it was then for the 
auction-purchaser to prove that the trans- 
action was collusive, which he had failed 
todo. A preliminary decree for the sale 
of the property was accordingly granted 
in favour of the plaintif, and Balwant 
Singh has now come up in second appeal. 
The facts of the ease are in many ways 
similar to those of Brajeshware Peshakar 
v. Budhanuddi (1) ia which it was held 
that when a claim is made under an al- 
leged mortgage against a bona fide pur- 
chaser for value, and the defendant puts 
in issue the genuineness of the transaction, 
the onusis on the plaintiff to prove prima 
facie the good faith, as well as. the actual 
execution, of the mortgage. As explained 
in the judgment, the due execution ofa 
written instrument is one thing, while 
its validity as against subsequent pur- 
chasers isanother. It was also pointed out 
- that the mere recital of consideration in the 
deed‘is of no value against persons who 
are not parties to that suit. The facts of 
the present case are even stronger than 


those of the- case.just cited for the mort- 


(1) 6 0 268, 
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gage in that case was registered, while ` 
Bhag Singh's mortgage is unregistered. `. 

The learned Senior’ Subordinate Judge 
was thus in error in supposing that it was 
sufficient for the plaintiff to give formal 
evidence of the execution of the mortgage 
deed in favour of Bhag Singh, in order to 
throw upon the auction-purchaser the bur- 
den of proving actual collusion nor can 
the mere recital of consideration in the 
body of the deed be used as prima facie 
evidence of gcod faith in the present pro- 
ceeding. Had the issues been properly 
framed, and had the trial stopped short 
with the plaintiff's evidence with regard 
to execution, the auction-purchaser would 
have heen entitled to ask for the suit to 
be dismissed, as against himself. It does 
not appear, however, that the issues were 
so framed as to bring out the facts which 
either party had to prove in order to suc- 
ceed. The plaintiff was merely called 
upon inthe first instance to prove the exe- 
cution of the mortgage, andthe onus was 
then laid upon the auction-purchaser to 
prove collusion. According tothe plaintiff, 
he was in a position to prove the good 
faith of the mortgage by producing an 
earlier bond and this bond was actually 
entered in the original list of documents. 
When he was merely called upon to prove 
execution of the mortgage, however, it was 
unnecessary for him to give further evi- 
dence of actual consideration ; nor did the 
need arise subsequently when the defence 
failed to give positive evidence of collusion. 

The error thus goes back to the original 
Court, and it appears necessary for the 
proper determination of the case that the 
plaintiff should now be given an oppor- 
tunity of proving the good faith of Bhag 
Singh's mortgage, which he offered to do 
in the lower Appellate Court as soon as 
the correct allocation of the onus had been 
questioned. 

For this reason, I accept the appeal, 
and remand the suit to the trial Court 
for a fresh determination on the merits. 
The first issue will be amended so as to 
throw upon the plaintiff the burden of 
proving prima facie that the’ mortgage 
was in good faith and itis only when he 
has done so that it will be for the defend- 
ants to adduce positive evidence of col- 
lusion. The parties should be permitted 
to produce such fresh evidence as may be 
required for the purpose. The costs so far 
incurred will be costs in the suit. 

N. . Appeal accepted. 

Suit remanded. 


1935 


- BOMBAY HIGH COURT: 
‘Criminal Revision Application No. 505 
of 1934 
February 12, 1935 
Beaumont, C. J. anp N. J. WADIA, J. 
SAKHARAM RAWAJI PAWAR— 
ACCUSED— APPLICANT 
versus 


EMPEROR-— Opposirs Pasty 

Penal Code (Act XLV of 1860), ss. 183, 99—Resist- 
ance to act of public officer acting bona fide though in 
excess of authority — Prosecution under s. 183, main- 
tainability of —Seope of s. 183—Default for irriga- 
tion dues—Attachment of property not of defaulter, 
by person not legally authorised—Resistance—Absence 
of violence—Offence, if committed—Bombay Land 
Revenue Code (Act V of 1879), s. 154 

Section 183, Penal Code, is nota section for the 
protection of the public servant, but enables him to 
take the offensive and prosecute anybody who re- 
sists the taking of property by lawful authority. 
Resistance to the act of a public officer acting bona 
fide though in excess of his authority may well 
give rise to some charge inthe nature of assault, 
but it cannot afford any foundation for a prosecution 
under s. 183. The section applies to resistance to the 
taking of property by lawful authority of a public 
servant, and there are no words in that section, as there 
are in s. 99, extending the operation of the section to 
acts which are -not strictly justifiable by law. 
Queen-Empress v. Tiruchittambala Pathan 
followed: 

B owned certain land in respect of which he was 
in arrear with his irrigation dues. He had sold 
the sugar-cane grown in that land to one R who 
had employed the accused to crush the. sugar, 
and the jaggery was being removed in bwo carts, 
when it was attached by the Talati in respect of 
the irrigation duesin arrear, The accused subse- 
quently removed the carts from the custody of the 
Talati, and took them away, but no act of violence 
was alleged Though the Talati put in an authority 
from the Mamlatdar, there was no evidence that the 
Mamlatdar had power to give that authority to the 
Talati to attach the property, or that the Collector 
had delegated the authority to act under s. 154, 
Bombay Land Revenue Code, to the Mamlatdar : 

Held, that it was not forthe defence to point out 
to the prosecution any missing link in their chain 
of proof, The omission to prove the authority of the 
Mamlatdar was- fatal to the conviction. 

Held, also, that there being no allegation of vio- 
lence on the part of the accused, the accused was 
entitled to resist peaceably the wrongful act of the 
Talati in seizing the jaggery which did not in fact 
belong to the defaulter. 

C. R. App. against conviction and sent- 
ence of the Sessions Judge, Ahmednagar. 

Messrs. C. H. Carden Noad and J. G. 
Rele, for the Applicant, : 


Mr. B. G. Rao, for the Crown. 


Beaumont, C. J.—In this case the ac- 
cused applies in revision against his con- 
viction by the First Class Magistrate of 
Rahuri under s. 183, Penal Code, the con- 
viction having been upheld by the Sessions 
Judge of Ahmednagar. Section 183 pro- 
vides that whoever offers any resistance to 
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the taking of any property by the lawful 
authority of any public servant, knowing 
or having reason to believe that he is 
such public servant, shall be punished-as 
therein provided. So that, in order to 
bring the section into operation, there must 
be resistance to the taking of property by 
the lawful authority of a public servant. 
The facts are that a man named Baban 
owned certain land in respect of which he 
was in arrear with his irrigation dues. He 
had sold the sugar-cane grown in that land 
toaman, named Raichand, who bad em- 
ployed the -accused to crush the sugar, and 
the jaggery was being removed in two 
carts, when it was attached by the Talati 
in respect of the irrigation dues in arrear. 
The accused subsequently removed the 
carts. from the custody of the Talati, and 
took them away, but no act of violence is 
alleged. Unders. 57, Bombay Irrigation 
Act, 1879 (Bom. VII of 1879) it is provided 
that any instalment of irrigation dues not 
paid on the due date shall be recoverable 
‘according to the law and under the rules 
for the time being in force for the recovery 
of arrears of land revenue. The section of 
the Land Revenue Code under which the 
seizure of these carts is sought to be justifi- 
ed iss. 154, which provides that the Col- 
lector may cause the defaulter’s movable 
property to be distrained and sold. 
Two objections are taken to the con- 
viction, one technical, and one .on the 
merits. The technical objection is that it 
is not proved thatthe Talati was a public 
servant. The Talati put in an authority 
from the Mamlatdar authorizing him to 
seize the crops of Baban, that authority 
being Ex. 1-C. But it was not proved 
that the Mamlatdar had power to give that 
authority to the Talati. Under the Bom- 
bay Land Revenue Code it is the Collector 
who has the power to enforce payment of 
land revenue in arrears, and the Mamlatdar 
can only act by showing that the Collector 
has delegated to him the particular power 
in question. That was laid down by this 
Court in Gangaram Hatiram v. Dinkar 
Ganesh (1). In this case there is no evi- 
dence on the record to show that the Col- 
lector had delegated his authority to act 
under s. 154: to the Mamlatdar. The As- 
sistant Government Pleader: says that this 
point was not taken inzthe lower Court, and 
ought not to be taken now, but it is plainly 
open in revision for an accused person to 
say that on the face of the record the 
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prosecution has not proved their case. It 
is not for the defence to point out to the 
prosecution any missing link in their chain 
of proof. The omission to prove the 
authority of the Mamlatdar is fata] to the 
conviction. 

The other point taken is that under s. 154 
what can be distrained and sold is the 
movable property. of the defaulter. The 
defaulter was Baban, and on the facts 
proved, the jaggery in these carts was no 
longer the movable property of Baban. 
Tt had been sold to somebody else, and 
that being so, it could not be seized under 
s. 154. The learned Sessions Judge held 
that,even if that was so, inasmuch as the 
Talat was acting bona fide, though in 
excess of his authority, the prosecution 
would lie under s. 183,.and he relied on 
a decision of the Madras High Court, Queen- 
Empress v. Tiruchittambala Pathar (2). 
In that case property had been seized in 
execution by the officer of the Court and 
it was held that the officer of the Court was 
acting bona fide, but in fact had seized 
the property of the wrong person. Never- 
theless the Court was of opinion that the 
accused could be properly convicted under 
8, 183 for resisting the execution. That 
case has stood fora good many years, and 
seems to have found its way into the text 
books. But we have been referred to no 
authority in this Court in which it has 
been recognized, and I am clearly of 
opinion that the decision was wrong. The 
Court held that the language of s. 183, 
Penal Code, was controlled by the language 
of s. 99. Now s. 99 provides that there is 
no right of private defence against an act 
which does not reasonably cause the ap- 


prehension of death or of grievous hart, if © 


done, or attempted to be done by a public 
servant acting in good faith under colour 
of his office, though that act may not be 
strictly jutifiable by law. That section, 
therefore, is designed to protect a public 
servant, and to limit the amount of resis- 
tance which may he offered to him. 

Section 183, on the other hand, is nota 
--section for the protection of the public 
servant, but enables him to take the of- 
fensive and prosecute anybody who resists 
the taking of property by lawful authority. 
It is one thing to provide that public servant 
_ whois acting bona fide in the exercise of 
his office, though in excess of his authority 
in fact, is to be protected from acts of 
violence. Jtis quite another thing to say that 
such a public servant, being in fact in the 


(2) 21 M 78, 
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wrong, may prosecute anybody for resisting 
peaceably his wrongful act. Resistance to 
the act of a public officer acting bona fide 
though in excess of his authority may well 
give rise to some charge in the nature of 
assault, but it cannot afford any foundation 
for a prosecution under s. 183, The lan- 
guage ofs, 183is perfectly plain. It ap- 
plies to resistance to the taking of property 
by lawful authority of a public servant, 
and there are no words in that section, 
as there are ins. 99, extending the opera- 
tion of the section to acts which are not 
strictly justifiable by law. In my opinion 
therefore we ought not to follow the case 
of Queen-Empress v. Tiruchittambala Pathar 
(2), and we are bound to hold that in this 
case, there being no allegation of violence 
on the part of the accused, the accused was 


extitled to resist peaceably the’ wrongful . 


act of the Talati in seizing the jaggery 
which did not in fact belong to the defaul- 
ter. The application must be allcwed, and 
the conviction and sentence set aside, The 
fine, if paid, will be refunded, and the bail 
bonds cancelled. 

N. J. Wadia, J.—I agree, to 

N. Application allowed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1100 of 1933 
May 31, 1935 
Tex Osann, J. 
Musammat ASGHARI BEGAM— 
PLAINTIFF—APPELLANT 
VETSUS : 
Musammat RABIA BEGAM AND otubrs— 
DEFENDANTS— RESPONDENTS 

Custom (Punjab)—Succession —Siddiqi Sheikhs re- 
siding in Rohtak—Initial presumption in favour of 
their being governed by personal law—Solitary 
recent instance of exclusion of daughters—Whether 
suficient proof of special custom—Nature of proof 
necessary to support special custom. 

In the case of Siddiqi Sheikhs residing in the 
town of Rohtak whose ancestors are stated to have 
migrated from Arabia many centuries ago, and who 
for generations served as Qazis and Mutawallis and 
most of the members of which body are engaged in 
trade and service and have never followed the plough 
or other agricultural pursuits, the initial presump- 
tion is strongly in favour of their being governed 
by their pərsonal law and the onus lies heavily 
on those who allege a special family custom to 
prove it. . 

A solitary instance ‘of a recent date as to the 
exclusion of daughters is not sufficient to prove a 
special family custom at variance with the personal 
law of the parties. In order to support the exist- 
ence of such a custom, there must be clear and 
cogent evidence of a well-established and uniformly 
followed rule showing that succession has 
not been according to Muhammadan Law, 


` 
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Chandika Bakhsh v. Muna Kunwar (1) and Murad 
Khatoon v, Muhammad Bakhsh (2), referred to: 

Held, that Siddiqi Sheikhs of Rohtak are governed 
by their personal law. 

8.0. A.from the decree of the Senior 
Subordinate Judge, Rohtak,dated March 13, 
1933, reversing that of the Subordinate 
Judge, Second Class, Rohtak, dated Feb- 
ruary 22,1982. ` 

Mr. Muhammad Amin, for the Appellant. 

Mr. Mohsin Shah, for the Respondent. 

Judgment.—This second appeal has 
arisen out of a suit instituted by the 
appellant Musammat Asghari Begam for 
partition of 1-40th share in two houses 
shown blue and red on the plan which 
admittedly belonged to ‘her paternal 
grandfather Ghulam Sarwar-ud-Din who 
died many years ago. The plaintiff based 
her claim on the allegation that the family 
‘is governed by Muhammadan Law accord- 
ing to which she is entitled to 1-40th share 
in the estate of the deceased. 

- The defendants pleaded that a special 
custom existed in this family, according 
to which females were excluded from 
succession to the property of their fathers 
and grandfathers. Th-y also alleged 
that the suit was barred by time. i 


The trial Judge found the alleged family 
custom not proved and holding that 
Muhammadan Law applied and that the 
suit was within time, passed a decree in 
favour of the plaintiff for possession by 
partition of l-40th share in both houses. 

On appeal by the defendants the learned 
Senior Subordinate Judge held that the 
defendants had succeeded in proving a 
special family custom, according to which 
females are excluded from succession 
and, therefore, the plaintiff was not en- 
titled toa share in the houses in dispute. 
He also expressed the opinion that if the 
parties were found to be governed by 
Muhammadan Law, the plaintiff's share 
would be 1l-4Cth, as claimed by the plaintiff, 
but that the suit would have been barred 
by limitation with regard to the house 
marked blue but not with regard to the 
house marked red. On his finding on the 
first point, however, he dismissed the 
suit. The plaintiff has preferred a second 
appeal, after having obtained a certificate 
under s. 41 (3) of the Punjab Courts Act 
from the learned Senior Subordinate 
Judge. 

The parties are Siddiqi Sheikhs who 
reside in the town of Rohtak. Their 
ancestors are stated to have migrated from 
Arabia many centuries ago,and for gene- 
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rations they served‘as Qazis and Mutawallis. 
Most of the members of the family are 
now engaged in trade and service. They 
have never followed the plough or agricul- 
tural pursuits. The initial presumption, 
therefore, is strongly in favour of their 
being governed by their personal law and 
the onus lies heavily on the defendants to 
prove the alleged special family custom. 

The defendants have not produced any 
documentary evidénce in support of the 
existence of the alleged custom. They merely 
relied on the oral testimony of four wit- 
nesses, which is of the vaguest possible kind. 
No instances in support of the alleged 
custom are proved in the family. On the 
other hand, it is admitted by their principal 
witness, Misbab-ud-Din (D. W. No. 2), that 
on the death of Anwar-ud-Din, son of 
Ghulam Barwar-ud-Din, the two houses in 
question devolved on his son and daugh- 
ters, that one of these daughters was 
Musammat Fatima, motherof the witness, 
and that on her death it devolved on him. 
This shows that succession in the family 
was according to Muhammadan Law. The 
learned Senior Subordinate Judge has 
not referred to this evidence at all. He 
has relied principally on the circumstance 
that on Ghulam Sarwar-ud-Din’s death his 
twodaughters Musammat Musahib Begam 
and Musammat Begam did not get any 
share. It is, however, explained that this 
was done according to a family arrange- 
ment, under which the daughters were 
compensated otherwise. The persons direct- 
ly concerned in the succession were not 
examined and it is difficult to say what 
actually happened. But assuming that 
daughters were excluded on that occasion, 
this solitary instance of a recent date is 
not sufficient to prove a special family 
custom at variance with the personal law 
of the parties. In order to support the 
existence of such‘ a custom, there must be 
clear and cogent evidence of a well- 
established and uniformally followed rule 
showing that succession has not- been 
according to Muhammadan Law: see 
Chandika-Bakash v, Muna-Kunwar (1) and 
Murad Khatoon v. Muhommad Bakhsh (2). 
I hold that the learned Senior Subordi- 
nate Judge wae in error in finding that 
the family custom alleged by the defend- 
ants has been established. 

The suit was held to be within time 


(1) 24 A 278; 29I A 70;6 OW N 425: 4 Bom. L 
R 376; 8 Sar 233 (PO), 
cae 84 P R 1916; 33 Ind. Cas. 742; 85 P W R 
916. 
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with regard to the house marked red and 
this finding has been accepied by the 
defendants. With regard to the house 
marked blue, the learned Senior Subordi- 
nate Judge held that the defendants had 
been in adverse possession for more than 
twelve years. This finding is supported 
by evidence, which has been believed by 
the learned Senior Subordinate Judge, 
and which shows that there has been a 
complete ouster of the plaintiff for more 
than twelve years from this house. 
Misbah-ud-Din took possession of this 
house adversely to the plaintiff before 
1917 and in that year he re-built it 
completely, and alienated it soon after. 
The suit was not brought till June 1930. 
Though the plaintiff was originally a co- 
sharer in this house, Misbah-ud-Din and 
the other defendants have been in adverse 
possession for more than twelve years. 
Therefore, the suit, so far as this house 
is concerned, is clearly barred by time 
and was rightly dismissed. 

I accept the appeal to this extent that 
I pass a decree in favour of the plaintiff 
for possession by partition of 1-40th share 
of the house marked red, bat I dismiss 
her suit with regard to the house marked 
blue. Having regard to all the circum- 
stances, I leave the parties to bear their 
own costs throughout. ; 

N. Appeal accepted. 


CALCUTTA HIGH COURT 
Civil Appeal No. 523 of 1933 
December 5, 1934 
Guna ano BARTLEY, JJ. 

DINESH CHANDRA ROY 
CHOUDHURY—Aprpgtiant 
VETSUS : 
JAHAN ALL BISWAS AND ofuges— 
RESPONDENTS. 

Provincial Insolvency Act(V of 1920), ss. 28 (2), 
51—Civil Procedure Code (Act V of 1908), s. 47, 
O. XX1, r. 22—Sale in execution —Judgment-debtor 
adjudged insolvent—Application by Receiver to have 
sale set aside—S, 47, Civil Procedure Code, if applies 
~—Second appeal—Maintainability of—Purchase of 
property in good faith without knowledge of insol- 
vency—Purchaser, if gets good title against Receiver— 
Sale, if a nullity for want of notice under O. XXI, 
r, 22, Civil Procedure Code, 

When a Receiver in insolvency applies to have a 
sale in execution declared null and void, the most 
important factor to be considered is whether the 
Receiver represented the judgment-debtor, for the 
purpose of having the property escape execution. 
The Receiver in whom the property of the insolvent 
vests after the passing of the order of adjudication 
under s, 28, sub-s, (2), Provincial Insolvency Act, 
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does represent both the insolvent and the creditors 
of the insolvent ; and if any application is made to 
the Court which on the face of it wasan application 
made inthe interest of the insolvent judgment- 
debtor, the application can under the law be 
treated as an application under s. 47, Civil Proce- 
dure Code, made by the Receiver-in insolvency, as 
representative of the insolvent judgment-debtor. 
The creditors of the insolvent are no doubt in- 
terested inthe applicant; but that does not take 
away anything from the legal position of the Receiv- 
er representing both the insolvent judgment-debtor 
whose property has vested in him, and the eredi- 
eee A second appeal is, therefore, maintain- 
able, 

Where the purchase et the sale in execution 
is made in good faith, without any knowledge 
whatsoever of the insolvency -proceedings, the sale 
is not a nullity on account ofthe fact that no 
notice under O. XXI, r. 22, Civil Procedure Code 
was served, i 

A purchaser of an insolvent's property, at a sale 
in execution of a decree, even with notice of the 
insolvency, who purchased the property in good 
faith, acquires a good title to it, against the Recei- 
ver, in whom the insolvent’s property had vested 
under s 28, sub-s. (2), Provincial Insolvency Act, 
The provision contained in s, 28, sub-s 2, Provin- 
cial Insolvency Act, is controlled by the later provi- 
sion contained in s, 51, sub-s. (3)of the Act and 
effectively secures the title of a purchaser of an 
insolvent’s property at asalein execution in case 
of good faith being established onthe part of the 
purchaser, 

U. A. from the appellate order of the 
District Judge, Khulna. 

Messrs. Bijan Kumar Mukherjee and 
Jogesh Chandra Sinha, for the Appellant. 

Messrs. Radha Benode Pal and Abul 
Hossain, for the Respondents. ; 

Judgment.—This is an appeal by a 
Receiver in insolvency, arising out oftan 
application made by him as the legal 
representative of the judgment debtors in 
whose favour an order of adjudication had 
heen passed under the Provincial Insol- 
vency Act, on September 19, 1932. The 
application -made by the Receiver was 
to have.a sale in execution of a decree 
declared null and void; and there was a 
prayer in the application that the afore- 
said sale held on September 22, 1932, in 
execution might not be confirmed. The 
decree-holders . purchasers at the sale held 
in execution of their decree, opposed the 
application of the Recever,on the ground 
that they were bona fide purchasers in 
good faith at the sale in execution, who 
were not awareof the insolvency proceed- 
ings; and their title could not be called 
in question by the Receiver. 


The Courts below have concurrently 
held, on materials before them, that the 
decree-holders-purchasers were not at all 
aware of the insolvency proceedings, or 
of the order of adjudication. It wag also 


a 
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held by the Courts below that thé decree- 
holders were purchasers at the sale in 
execution of decree in good faith. On 
the above conclusion on facts, the decision 
given by the Courts below was that the. 
sale held jn execution of decree could 
not be vacated and the confirmation of 
the sale could not be -withheld for the 
Teason that the properties of the insolvent 
judgment-debtors had vested in the Receiver 
in insolvency under s. 28, sub-s. (2), 
Provincial Insolvency Act. The learned 
District Judge in the Court of appeal 
below had further come to the conclusion 
that in view’ of the provision contained 
in s. 51],sub-s, (8), Provincial Insolvency 
Act, 1920, the operation, of s. 28, .sub-s. 
(2) of the Act will be ‘suspended in the 
case of bona fide purchasers, and protec- 
tion given to such purchasers. 

A preliminary objection was raised on 
behalf of the respondents in this appeal, 
relating to the maintainability of a second 
appeal to thia Court, as preferred by the 
Receiver in insolvency, on the ground that 
the application before the Court of execu- 
tion could not be treated as one under 
s. 47, Civil Procedure Code and there could ` 
not be any second appeal in a case arising 
_out of an application for setting aside a 
sale, on an application praying that a sale 
held in execution of a decree might not 
be confirmed. The question for considera- 
tion on the preliminary objection as raised, 
is whether or not the application in which the 
appeal has arisen was one under s. 47, 
Civil Procedure Code, there being no ques- 
tion that a second appeal would otherwise 
be barred under the law. For determina- 
tion of that question, the position of the 
Receiver in insolvency making the applica- 
tion before the Court has to be taken into 
account. Was the Receiver a “representa- 
tive” of the judgment-debtors, and could 
he be treated as such, in the matter of 
the application before the Court ? and on 
this point the observation ‘of Sir George 
Rankin, C. J., in Mohitosh Dutta v. Rai 
Satish Chandra (1), is entitled to gieat 
weight. As observed- by the learned Chief 
Justice: he ae -- 

“Any general statement to the effect that a 
Receiver is or is not representative for the purposes of 
s. 47 of the Code, is merely misleading. It all 
depends on the purpose and nature of the applica- 
tion made by the Receiver, whether he is a repre- 
sentative of the judgment-debtor ornot For some 
purposes, he would be entitled as representing the 


judgment-debtor to litigate matters under s 47 of 
the Code,” ` 


(1) 136 Ind. Oas. 593; A I R1932 Cal. 203; 35 O` 
w N 971; Ind. Rul, (1932) Oal. 225. 
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-The most-important factor to be con- 
sidered in’ this connection is whether the 
Receiver in the matter of the application 
before the Court represented the judgment- 
debtor, ‘for the purpose of having the 
The Receiver 
in’ whom the property of the insolvent 
vested after the passing of the order of 
adjudication under s. 28, sub-s. (2), Pro- 
vincial Insolvency Act, does represent both ` 
the insolvent and: the creditors of the 
insolvent; andif any application is made 
to the Court which on the face of it was 
an application made in the interest of the 
insolvent judgment-debtor, the application, 
could under the law, be treated as an 
application under s. 47, Civil Procedure 
Code made by the Receiver in Insolvency, 
as representative of the insolvent judgment- 
debtor. The creditors of the insolvent 
were no doubt interested in the applica- 
tion; but that did not take away anything 
from the legal position of the Receiver 


representing both the insolvent judgment- 


debtor whose property has vested in him, 
and the creditors. 

In the case before us; as it appears 
from the order recorded by the Munsif, 
on December 22, 1933, the Receiver had 
made the application under s. 47, Civil 
Procedure Code, purporting to act as the 
legal representative of the judgment-debtors 
declared insolvents ; and on the applica- 
tion before the Court as made, we have 
no hesitation in coming to the conclusion 
that in the matter of that application, 
the Receiver in Insolvency took the at- 
titude that he would represent the judg- 
ment-debtors for the purpose of having 
the property escape execution, was well 
within s. 47, Oivil Procedure Ocode; and 
a second appeal in the case before us was, 
therefore, maintainable under the law. 

In support of the appeal to this Court it ` 
was urged that the sale sought to be avoided 
by the Receiver was a nullity in view of 
the non compliance with the provision of 
O. XXI,r. 22, Civil Procedure Code; it 
was contended that the: property having 
been sold on September 22, 1932, after 
the judgment-debtor was adjudicated in- 
solvent, and no notices having been served 
on the legal representatives of the judg- 
ment-debtor as required by O. XXI, r. 22, 
Civil Procedure Code, the sale was void 
ab initio. It was also urged in support 
of the appeal that the provision contained 
ins. 51, sub-s. (8), Provincipal Insolvency 
Act, was controlled by O. XXI, r. `22 of 
the Code, and that the fact that the pur- 
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chasers purchased the property in good 
faith could not give them protection seeing 
that the sale itself was a nullity. There 
can be no doubt that the property of the 


judgment-debtor vested in the Receiver _ 


in Insolvency before it wassold in execution; 
but the fact remains as it has been found 
by the Courts below, that the 
-holders were not at all aware of the in- 
solvency proceedings. In the circumstances 
of the case, therefore, it could not be said 
that proper steps had not been taken to 
bring the Receiver before the Court to 
enable him to take up the position that 
he was not bound by anything that was 
done in the course of the execution pro- 
ceedings culminating in the sale of the 
judgment-debtor’s property on September 
22, 1932. The decree-holders having no 
notice of the insolvency proceedings, and 
having been wholly unaware of the same, 
were not responsible for the irregularities 
of procedure adopted in the matter of 
non-service of notice under O. XXI, r. 22, 
Civil Procedure Code. The sale of the 
property in the present case cannot be 
held to be a nullity as it was contended 
before us, on the ground that the Court 
had no jurisdiction tofsell, in view of the 
non-service of notice under O. XXI, r. 22, 
. of the Code, as such non-service was attri- 
butable to the fact that the decree-holders 
had not been notified about the insolvency 
proceedings at any time before the ap- 
plication out of which this appeal has 
arisen, was made by the Receiver in In- 
solvency, on November 16, 1932. 

In our judgment, therefore, the decision 
of the Judicial Committees and the observa- 
tions of Lord Parker in Raghunath Das 
v. Sundar Das (2) on which very strong 
reliance was placed on the side of the 
appellant, have no application on the facts 
and in the circumstances of the case 
before us; and we are unable to hold 
that the sale in the present case 
was a nullity, and that O. XXI, r. 22, 
Civil Procedure Code, controlled the pro- 
vision of s. 5l, sub-s. (3), Provincial 
Insolvency Act, even in a case-in which 
the decree-holder purchaser at the sale in 
execution of his decree purchased the 
property of an insolvent at a sale in 
execution, in good faith, after an order 
of adjudication has been passed by the 
Insolvency Court, and after the property 


(2) 42 O 72; 24 Ind. Cas. 304; A IR 1914 P O 199: 
41 1 A 251; 18 O W N 1038; 1L W 567; 27 M L 
J 150; 16 M LT 353; (1914) M W N 747: 16 Bom. 
LR 814; 20 O L J555; 13 ALJ 154 (P O) 
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of the insolvent has vested in the Receiver 
in Insolvency. The purchase was made 
in good faith, without any knowledge 
whatsoever of the insolvency proceedings, 
and the sale vas not a nullity on account 
of the fact that no notice under O. XXI, 
r. 22, Civil Procedure Code, was served 
seeing that the decree-holder-purchaser 
was not aware of the insolvency proceed- 
ings, the order of adjudication passed in 
those proceedings, and of the vesting of 
the insgolvent’s property in the Receiver’ 
in Insolvency.. 

On the scope and operation of s. 51, 
sut-s. (3), Provincial Insolvency Act, the 
decision of this Court in Madhu Sudan 
Pal v. Parbati Sundari Dasya (3) is an 
authority in support of the position ap- 
parent on the face of. the} statutory pro- 
vision, that a purchaser-of an insolvent's 
property, at a sale in execution of a decree, 
even with notice of the insolvency, who 
purchased the property in good faith, 
acquires a good title to it, against the 
Receiver, in whom the insolvent’s property 
had vested under s. 28, sub-s. (2), Pro- 
vincial Insolvency Act. In the case before 
us, we do not see any difficulty in the 
application of the rule laid down in the 
above case, on the definite finding arrived 
at by the Courte below, that the pur- 
chase at the sale in execution of the decree 
made by the decree-holders themselves was 
made in good faith. In our judgment, the 
provision contained in s. 28, sub-s. (2), 
Provincial Insolvency Act, is controlled 
by the later provision contained in s. 51, 
sub-s. (3) of the Act and effectively 
secures the title of a purchaser of an in- 
solvent’s property at. a sale in execution 
in case of good faith being established 
on the part of the purchaser. On the 
finding arrived at by them, the Courts 
below were right in the conclusion that 
the Receiver in Insolvency could not be 
allowed to have the sale held in Execu- 
tion Case No. 390 of 1932 in the 2nd Court 
of the Munsif at Bagerhat, to be declared 
null and void, so as to defeat the title 
of the decree-holder-purchaseis, the res- 
pondents in this appeal. The iesult of 
the conclusions we have arrived at as 
mentioned above is that this appeal is 
dismissed with costs. The hearing fee 
in this Court is assessed at two gold 
mohurs. . 

N. Appeal dismissed. 


(3) 35 Ind. Cas. 643; A IR 1917 Cal. 6¢6. . 
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LAHORE HIGH COURT 
Second Civil Appeal No. 77 of 1935 
March 29, 1935 
AGHA HAIDAR, J. 
GURDEV SINGH—PLAINTIFF — 
APPELLANT 
Versus 
NARANJAN SINGH AND ANOTSER— 
_ _ DEFENDANTS — RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 100— 
Finding in respect of adoptton—Finding of fact 
which cannot be disturbed in second appeal. 
A finding in respect of an adoption is one of 
fact and conclusive and it cannot be disturbed 


in second appeal especially when there is legal 
evidence to support it. 


S. O. A. from the decree of the Court of 
the District Judge, Ludhiana, dated Octo- 
ber 19, 1934, reversing that of the Sub- 
Judge, First Class, Ludhiana, dated March 
6, 1934, 

Messrs. Chiranjiva Lal Aggarwal and 
Fakir Chand, for the Appellant. 

Mr, Ram Lal Anand I, for the Respond- 
ent. 

Judgment.—The following short pedi- 
gree table would be helpful in under- 
standing some of the facts connected with 
this appeal :-— 

MOHAN SINGH 





| | 
Kahna Khazan Singh 


| 
QGurdev Singh 


Ram Singh died issueless many years ago. 
Khazan Singh died sometime in 1915. In 
1925 Kahna mortgaged the house in suit 
with Naranjan Singh. Naranjan Singh 
brought a suit on the foot of hismortgage 
and obtained a decree against Kahna. 
The whole house was put up for sale 
and the decree-holder purchased it. Gur- 
dev Singh has come forward and brought 
the present suit for a declaration against 
Naranjan Singh, decree-holder, and. his 
father Kahna on the ground that he being 
the adopted son of Khazan Singh was 
entitled to half a share in the house 
which originally belonged to Mahan Singh. 
His case is that he had been adopted by 
Khazan Singh sometime in 1912. The 
house being ancestral Khazan Singh, and, 
after his death, the plaintiff as his adopted 
son would be owner of half a share in the 
house while the other half would belong 
to Kahna himself. Tneimportant question 
in the case naturally is whether the plain- 
tiff had been adopted by Khazan Singh. 
The trial Cou:t decreed the plaintiff's claim. 
The defendant went up in appeal and the 
learned District Judge has recorded a clear 
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| 
Ram Singh 
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finding that the plaintiff was not the 


. adopted son of Khazai Singh and was 


not, therefore, entitled to half a share in 
the house. The plaintiff has come up tó 
this Court in second appeal and his 
learned Counsel has argued that the lower 
Appellate Court was in error when it 
observed that the fact that the plaintiff 
did not raise any objection when his 
father had certain lands belonging to 
Khazan Singh mutated in his name is a 
circumstance which raises a suspicion as 
regards the authenticity of document 
dated July 1, 1912, on which the plaintiff 
relied insupport of his alleged adoption, 
The argument of the Counsel is that, at 
the time when mutation was obtained by. 
the plaintifi’s natural father, the plaintiff 
himself was a minor. He has referred me 


- on this point to the judgment of the trial 


Oourt which in one place says that the 
plaintiff had attained. majority recently. 
I find, however, that, in the grounds of 
appeal, this point was never taken on 
behalf of the plaintiff-appellant. There is, 
however, legal evidence on the record in 
support of the finding that the plaintiff 
isnot the adopted son of Khazan Singh. 
The finding of fact arrived at by the lower 
Appellate Court is conclusive and cannot 


be disturbed in second appeal. The 
appeal is dismissed with costs. 
N. Appeal dismissed, , 


ed 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 98-19 of 1934 
April 25, 1935 a 
MIDDLETON, J. C. AND Atuonp, A. J.O. ` 
RAM OHAND AND OTHERS —JUDGMENT- 
DEBTORS— PETITIONERS 
versus 
SUNDAR LAL—DE0REE-HOLDER—OPPOSÍTH 
PARTY 

Res judicata—Declaratory decree—Hxecution— 
Objection as to non-executability not raised—Decrde 
partly satisfied Subsequent execution proceedings— 
Objection as to non-exccutability, if can be rais 
ed. 

Where on an application for execution of a dec- 
laratory decree, no objection is takenasto its non« 
executability andthe decree is partly satisfied, the 
objection that the decree is not executable can - be 
raised in subsequent execution proceedings; and 
the principle of res judicata does not apply to the 
question. Mohamad Nawaz Khan v. Shivram Singh 
(1), followed, Ved Kaur v. Balkishen Das (4), not 
followed. . i 

S.C. A. against an order of the. Senior 
Sub-Judge, Bannu, dated March 19, 1931, 

Mr, Allah Bakhsh, for the Petitioners, © 


866 
"Mr. Raja Singh, for the Opposite Party. 

7 Order of Reference 

_ Almond, A. J. C.—This is an appeal 
by Ramchand, the judgment-debtor of 
Sundarlal, against the order of the Senior 
Sub-Judge, Bannu, deciding that the decree 
of Sundarlal is executable. The appellant 
contends that it is not executable in view 
of certain decisions of this Court. 

, It may be noted that the decree by itself 
would probably be held to be not execut- 
able unless another consideration came in. 
The consideration is whether the question 
is res judicata. In a former application for 
execution a greater part of the decree was re- 
alized from the debtor and no objections were 
raised in those execution proceedings that 
the decree could not be executed. The 
question is whether that plea can be raised 
in a subsequent execution. In a case re- 
ported as Mohammad Nawaz Khan v. 
Shivram Singh 151 Ind. Cas. 235 (1), decid- 
ed by a Bench of this Court it was indicat- 
‘ed that a question of this nature could not 
be res judicata, but the observations made 
in that case were obiter as actually no 
notice had been issued to the judgment- 
‘debtor in the previous application for exe- 
cution. In a decision of a Single Judge of 
‘this Court, First Appeal No. 114-26 of 
‘1934, decided on June 23, 1934 Hukamchand 
Kesarchand v, Mohanlal it was held that the 
question of res judicata could not arise 
where the question. was one of executa- 
bility of the decree, as the question of exe- 
cutability -was a- question of jurisdiction 
‘which could be raised at any time. In fact 
the obiter remarks made in Mohammad 
Nawaz Khan v. Shivram Singh 151 Ind. 
Cas. 235 (1). were followed. ; 

‘Learned Counsel who has appeared for 
the respondent in this case has referred to 
the commentary in Chitaley’s Civil Proce- 
dure Code, p. 160, in whicha large number 
of rulings are cited in which it has been 
„held that the question of executability 
` can become the subject of the principle of 
res judicata and learned Counsel has 
‘actually put two such rulings, namely 
Jagiri Mal v. Ram Chand (2), and Kaliya- 
. perumal Naidu v. Subramaniam Chettiar 
(3). The attention of the Court was-not 
‘drawn to these rulings on previous ceca- 
‘sions. The question which is for decision is 
-one that has frequently arisen and in my 


` (1) 151 Ind. Oae, 235; AI R 1931 Pesh, 61;7R 
‘Pesh, 16. 


2, "99:Ind. Cas, 870; A I R 1987 Lah. 780. ; 
(3), 109 Ind. Gas 886; A IR 1928 Mad. 208; 27 L 
W 29; (1928) MW Ne 67° ee 
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opinion the matter should be set at rest 


‘by a pronouncement of a Bench of this 


Court. For these reasons I refer this ap- 
peal to a Bench of the Court.. 
Judgment of Division Bench 

Almond, A. J. C.—In the suit from 
which this appeal arises a decree . was 
passed in favour of Sundar Lal against 
Ram Chand and two other defendants on 
the basis of an award. The award _was to 
the following effect: Rs. 7,950 is due 
from the defendants to the plaintiff and 
the following provisions are made for its 
payment: (1) the plaintiff shall be consider- 
ed as mortgagee with possession of 4 house 
belonging to the defendants; (2) the house 
is in the possession of a relative of the 
defendants: the defendants undertake to 
give possession to the plaintiff within a 
month; (8) if they fail to do so, the plaintiff 
can get possession by execution; (4) until 
possession is given, eight annas per cent. 
per mensem interest will be paid on the 
sum due, and when possession is given, the 
amount of rent received by the plaintiff 
will be set off against the interest and the 
defendants will be responsible for the 
remainder of the interest; (5) if the interest 
is not paid on the due date, then the rate 
of interest. willbe increased to 12 annas 
per cent. per mensem and the interest due 
will be calculated at compound rates. The 
plaintiff will be entitled to recover the 
interest by execution against the persons 
of the defendants, the mortgaged property 
and ‘other property of the defendants; (6) 
the defendants will be responsible for carry- 
ing out repairs of the house, and if they 


‘fail to-do so, the plaintiff can have repairs 


effected and add the amount spent to ‘the 


‘sum due; (7) the plaintiff can take out 


execution at any time but he should take 


„out execution first of all against the mort- 
.gaged property, and (8) the defendant can 
‘redeem the -property at any time on pay- 


ment of all moneys due. . 
Execution of this ‘decree was taken out 


‘and a sum of Rs. 7,884 was realized by 


sale of the property mortgaged. ‘The plain- 
tiff then took out execution for the balance 


‘due and the defendants raised the objection 


that the decree was not executable 
was declaratory in nature. 
Judge 


but 
The executing 
overruled this objection ‘on the 


‘ground that asthe objection had not: been 


taken in the pervious execution proceedings, 
it could not ke taken into consideration in 


‘the subsequent proceedings. Against this 
‘order an appeal is preferred to this Court. 
‘The appeal was referred to a Bench partly 
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owing to a misapprehension of the referring 
Judge. The following words appear in the 
order of the reference: 

“In a former application for execution a greater 
part of the decree was realized from the debtor and 
no objections were raised in these execution proceed- 
ings that the decree could not be executed. The 
question is whether that plea can be raised in a 
subsequent execution, In a case reported as Moham- 
mad Namaz Khan v. Shivram Singh 151 Ind. Cas. 
235 (1), decided by a Bench of this Court it was 
indicated that a question of this nature could not 
be res judicata, but the observations made in that 
case were obiter as actually no notice had been 
issued to the judgment-debtor in the previous ap- 
plication for execution. , 

On a closer study of that ruling it ap- 
pears that the remarks were not obiter. 

‘As however the question was referred to a 
Bench, we have allowed Counsel to argue 
it de novo. The questions which arise for 
decision are: (1) whether the decree is 
declaratory or executory in nature, and (2) 
whether the principle of res judicata must 
“be applied tothe question in view of the 
fact that the matter was not. raised by the 
‘defendants in’ the previous application for 
execution. As regards the former question 
we have no hesitation in holding that the 
decree is declaratory in nature. The terms 
of the award have been set forward in 
detail above, and are very similar to many 
cases which have come before this Court 
‘and in which it has been held that the dec- 
ree was declaratory in nature. 

As regards the second point a large 
number of rulings have been cited by 
learned Counsel for the respondents, but 
-only one of them bears directly on the 
‘matter now in dispute, That is a ruling 
of a Single Judge of the Lahore High Court 
reported as Ved Kaur v. Balkishan Das 
. (4). In that case the plaintiff had obtained 
a declaratory decree regarding her right 
‘to future maintenance and had executed it 
on several occasions, Later the judgment- 
_ debtor raised the objection that the decree 
could not be executed on the ground that 
it was declaratory in nature and it was 
held that this objection could not be raised 


“at that stage and there had been an impli- ` 


ed decision that the decree could be execut- 

ed from the fact that the judgment- 
debtor had not raised the objection in 

previous execution proceedings. The other 
cases which have been cited by learned 

- Counsel for respondent are mostly cases 
in which execution of a preliminary decree 

has been taken out in cases where a final 

- decree should have been passed. It has 
(4) 14 Lah. 409; 141 Ind, Cas. 577; A IR 1933 

- Fah, 504; Ind, Rul. (1933) Lah, 150; 3t P L R 


Ġmangsmay -Ôass v, Pax omano (LAH), 
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been held in those cases that where no 
objection to the execution of the preli- 
minary decree was taken in the first exe- 
cution proceedings, the objection could not 
be maintained in subsequent proceedings. 
After considering these decisions, wè are 
of opinion that we should follow the casè 
decided by the Bench of this Court and 
reported as Mohammad Nawaz Khaù v. 
Shivram Singh 151 Ind. Oas..235 (1). The 
decision in that case was given after the 
matter had been very fully argued and we 
agree with the principles underlying, that 
judgment. For these reasons we accept 
this appeal, set aside the order of the 
executing Judge and direct that no further 
execution proceedings., be taken. The ap- 
pellants will recover costs in this Oourt 
from the respondents. Pleader’s fees Rs. 30. 
N. Appeal accepted. 


i LAHORE HIGH COURT 
Miscellaneous Second Oivil Appeal No. 97 
of 1935 f ; 
May 13, 1935 

BHIDE, J. i i 

Frem GHANESHAM DASS GOWERDAN 

DASS—DEFENDANT—APPELLANT 

VETSUS ; 

TEK CHAND—Ptuatnrtrr—ResponDent . 
Civil Procedure Code (Act V of 1908), Sch. Í}, 
para. 18—Award given during pendency of suit— 
Validity of—Stay of suit, necessity of, before arbi- 
trators can function. pout ' 
The jurisdiction ofthe ordinary Court will con- 
tinue until and unless it chooses to stay the action. 
Unless the action is stayed, any award given during 
the pendency of the suit will be null and void, 
because a private tribunal cannot oust the jurisdic: 
tion of ordinary Oourts, If a party to a contract has 
gone to Court instead of referring a 


i 


dispute to 


-arbitrators in accordance with its terms, he may be 


liable to pay damages forbreach of the contract. 
But the arbitrators will not beable to function and 
give a valid award during the pendency of the 
suit, unless the suitis stayed by the Oourt itself, 
Doleman & Sons.v. Ossett Corporation (5), followed, 
Jai Narain-Babu Lal v. Narain Das-Jaint Mal :6),. 


_ distinguished, 


Mis. S. C. A. from the order of the Senior 
Subordinate Judge, invested with enhanced 
appellate powers, Sialkot, dated October J, 
1934, reversing that of the Subordinate 
ee 2nd Class, Sialkot, dated June 1, 
1934, P 

Mr. Amolak Ram Kapur, for. the Appel- 
lant. : 

Messrs. Qabul Chand and Shamair Chand, 
for the Respondent. 

Judgment.—The parties to this case 
entered into a contract for sale of wheat and 
gram, The contract was reduced to writing 


> 
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, apd ‘one of the terms was that if any’ dis- 
pute arose, the matter should be referred tò 
arbitrators—to be appointed in accordance 
with the provisions of cl. 14. On April 8, 
1933; the plaintiff Tek Chand instituted the 
présént suit for rendition of accounts, ignor- 
ing the aforesaid provision as regards refer* 
ence to arbitration. On June 19, 1933, 
before the defendants were served with 
notice of the suit, they referred the matter 
to‘arbitrators and ‘on August 6, 1933, the 
arbitrators gave an award. On July 24, 
1933, the defendants appeared in -Oourt in 
résponeé to: notice-in the present: suit, but 
complained that they had not received a copy 
ofthe plaint. They were then given the 
required copy, ard filed their written state- 
mentas ordered on August 15, 1933. In 
that-statement they pleaded, inter alia, 
that the suit could not proceed as -the 
subject-matter of the suit bad already 
been referred to arbitration in accordance 
with the agreement between the parties and 
an ‘award had been given. The trial Gourt 
uphéld the plea and. dismissed the suit. 
-On appeal, the learned Senior Subordinate 


Judge has held that the award was-of no ` 


effect as it was given after the institution 


of the suit and without the suit being 


stayed by the Court under para.18 of 
Sch. TI, of the Ciyil Procedure Code. The 
suit was accordingly remanded for-decision 
„on merits and from this decision, the pre- 
-Bent- appeal has been preferred by the 
defendants. an 

The learned Counsel for’ the appellants 


contends that the defendants raised the. 


plea as. regards the award being a bar to 
the cuit at the earliest opportunity, that 
they could net ask for stay of the. suit under 
para. .18, Sch. II, Civil Procedure Code, 
as..an. award had been given and that the 
award having, been given by arbitrators 
appointed in accordance with the agree- 
ment between the parties, was binding on 


. them. The learned’Counsel has not been 


able to cite any authority exactly in point. 
` The authority relied on by the learned Senior 
Subordinate Judge—Ram Prasad Surajmull 
v: Mohan Lall Lachminarain (1), certainly 
supports his view. In that case, the refer- 
ence to arbitration had been made before 
the:commencement of the suit and yet it 
was-held.that the award was of no effect, 
as.the suit had not been stayed before the 
award was given. 
taken by a Full Bench of the Calcutta 
High Court in Dinobandhu Jane v. Durga 


ae 47 O 752; 60 Ind, Cas. 885; AIR 1921 Cal, 
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The same -view was ` 


i57i 0 

Prasad (2), by another Division’ Bench of 
the same High Court in Sarat Chandra Sen 
v. Rajkumar Mukherjee, 69 Ind. Cas. 863 
(3),. and by the Madras High Court in 
Appavu Rowther v Seent Prasad Jana (4). 
In the latter case it was clearly held that 
the arbitrators become functus officio, 
after the institution of a suit with respect 
to the same matter and cannot give’ a valid 
award unless the suit is stayed. The lead- 
ing authority followed in the. above cases 
appears to be Doleman & Son v. Ossett Cor- 
poration (5). It was laid down by the 
majority of the Judges in that case that 
even when parties have entered into a 
contract to refer future disputes between. 
them to arbitration, either of them is not 
precluded from approaching_.a Court 
ot law to -settle the dispute, and. the 
Court will be competent to decide the 
dispute, unless it chooses to stay 
the action under s. 4 of the Arbitra- 
tion Act (corresponding’ to para. 18, of 
Sch. II, Civil Procedure Code). 1t will thus 
appear that the jurisdiction of the ordinary 
Court will continue until and. unless it 
chooses to stay the action. Unless the 
action is stayed, any award given during 
the pendency of the suit will be null snd 
void, because a private tribunal cannot 


-oust the jurisdiction of ordinary Courts. 


If a party to.a contract has gone to Court 
instead of referring a dispute to arbitra- 
tors in accordance with its terms he may 
be liable to pay damages for breach of the 
contract. But the arbitrators will not be. 
able to function and give a valid award ` 
during the pendency. of the suit, unless the 
suit is stayed by the Court itself as stated 
above. 2a: y 

The learned Oounsel for the appellants 
has referred to Jai Narain-Babu Lal v, 
Narain Das-Jami Mal (6), but in that case 
also Doleman & Sons y. Ossett Corporation 
(5), was followed. The case is distinguish- 
able as the subject-matter of the’ suit- and 
the subject-matter of the dispute before 
the arbitrators were different. In the 
present case, the learned Counsel’ for the 
appellants conceded that the subject- 
matter of the suit and the award were 
identical. S i 

G) 46 O 1041; 5l Ind. Cas £0; 29 OLJ 399; 23 O 
WwW N7168. - 3 

(3) 69 Ind. Cas. 863; 35 O L J 482; 26 O WN 967; 


A I R1923 Cal. 135. 
(4) 41 M145; 42 Ind. Cas. 514; 33M LJ 177; 6L 
W 243 ea te i ' ; 


(5) (1912) 3K B 257; 81LIK B 109% 107LT 
581: 76 J P 457, 1OLGR915, 7 
3 3 Lah, 296; 69 Ind. Cas.535; A IR 1922Lah, 


1935 ; 
- The only point in favour of the appel- 
lants is that it does not appear from the 
record that the defendants or the arbitra- 
tors were aware of the pendency of the suit 
when the award was given, but in view of 
the principle laid down in Doleman & Sons 
v. Ossett Corporation. (5), and; the other 
authorities cited above, that: does not 
appear Lo make any difference. | : 

It would appear from Sarat Chandra Sen 
v. Rajkumar Mukherjee, 69 Ind. Cas. 863 
(3), that the proper course for the defend- 
ants would. have been to get the award 
declared null and void, have the suit stayed 
and then obtain a fresh award. from the 
. arbitrators. The defendants, however, did 
not adopt this course. In the circum- 
stances, the decision of the learned Senior 
Subordinate Judge must be upheld and the 
appeal dismissed. ‘In view ofall the cir- 
cumstances, however, I leave the parties to 
bear their costs of this appeal. | - 

N. Appeal; dismissed. 

$ | 
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PRIVY COUNCIL | i 
Appeal from the Allahabad High Court 
' i July 15, 1935: 
Lorn TAANKERTON, Lorp WBRIGRT, 
) ; AND SIR SHADI Lat. ; 
Seth LAKHMI CHAND Since Deofasep 
~ (Now REPRESENTED BY 
Musammat CHAJIA KUNWAR)— 


APPELLANT |: 


versus i a. bt 

:- Musammat ANANDI—RESPONDENT 
Hindu Law — Widow 's Estate— Widow granted. a. 
widow's estate on property by agreement between her 
deceased husband and his brother—Estate, if liable to 
be forfeited by her subsequent unchastity—Right of 
residence—Widow allowed: to’ live in any house 
she might choose in a specified enclosure— Whether 
bound to live there always—Leaving house apprehend- 
ing violence from husband's brotheri— Whether causes 


forfeiture of estate—Suit to defeat widow's right 
to profits on ground of unchastity—Onus of 
proof. 


H 
right of a Hindu widow to 
upon her leading a-life 


It is true that the 
maintenance is conditional 


of chastity, and that she loses that right if she þe- ` 


comes unchaste. But where what the widow has 
been given isnot maintenance but the income of an 
estate specially created for her by ,her deceased hus- 
pand.and his brother, the question of unchastity is 
irrelevant. Under the Hindu-Law a widow having 
inherited a widow's estate is not liable to forfeit it by” 
reason of her subsequent unchastity, when there 
is no provision inthe document , making chastity a 
condition of the enjoyment by. her of the estate 
bestowed upon her. i ( ` 

Wherethe deed conferring an estate specially 
created for a Hindu widow by her deceased husband 
and his brother allows her to. live in any house she 
might choose, situated in a specified enclosure and 
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-in ithe relevant revenue records. 
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enjoins her dezeased „husband's brother not to turn 
her out of it, itis a right given to her and not an 
obligation imposed upon her and she is ‘not- bound 
always to live in that - house. Her leaving’the 
house long after her husband’s _ deathon fearing 
violence from her husband's brother does not cause 
forfeiture of the estate ` especially when there is no 
provision inthe document which would warrant & 
forfeiture of her estate on that: ground. . bs 
"In a suit to defeata widow's right to profits on.the 
ground that she had forfeited her right by reason of 
her unchastity, the onusof proving unchastity is on 
the plaintiff. . F ‘ A - 

Mr. J. C. Durai and Miss. J. R. Mills; for 
the Appellant TE è rab 

Mr. K. P. Jayaswal, for the’ Respondent, 

Sir Shadi Lal.—On June 5, 1915, -two 
brothers, Baldeo Sahai and Seth Lakshmi 
Chand, who’ constituted a joint ‘Hindu 
famtly governed by the Mitakshara School 
of Hindu Law, executed a document pro- 
viding for the disposal -of their. estate. 
It was presented for registration, ` on 
June 8, at the office ofthe Sub-Registrar, 
and was duly registered on June Diei, 

_ This document, which has been variously 
described. as an agreement or a . joint 
will of the two brothers, stated, inter 
alia, that,.in the event of one brother 
dying without leaving a male issue, his 
widow's name should be substituted for 
that of the deceased husband in the public 
records relating to the estate, Her interest 
in the estate was- defined in ‘the eighth 
paragraph of the instrument, and, as there 
is a controversy between the parties about 
the interpretation to be placed upon it, it 
is necessary to set it out in extenso i= . , 
, “8) We, both the parties, have, up to this time, ` 
been jointly managing all the estaté affairs and 
shall continue to manage it in the same way, pro- 
vided no partition tekes place. After the deéath 
of one party all managements relating to the es- 
tate shall be made by the surviving. party. . The 
wife of a deceased party shall „have no right to 
get tbe property partitioned ‘in the life -of the 
other.party, but shall continue to get her .share .of 
the profit from the other party after deducting the 
expenses relating to the estate. If the other party 
evades the payment of the profit, she shall be en- | 
titled to seek remedy in Court only for recovery‘of, 


profit.” : 
Before discussing the question raised 
on this appeal, it- is desirable to state 
the circumstances which have led to the 
present litigation. It is common ground 
that Baldeo Sahai died on June 10, 1915, 
without leaving male issue and thatthe 
name of his widow, Musammat Anandi, was 
entered, instead of the name of the deceased, 
Lakshmi 
Chand did not, however, give her the 
profits to which she was entitled under 
the paragraph - quoted above, and breught,. 


“$70 


in 1918, an action for a declaration that 
the transaction embodied in the document 
amounted toa testamentary disposition of 
the co-parcenary estate and could not take 
effect, aa on the death of Baldeo Sahai, 
` bis brother became the sole owner of the 
entire joint estate by the rule of survivor- 
ship. This claim was rejected, not only 
by the trial Court, but also by the High 
Qourt. The plaintiff then preferred an 
appeal to His Majesty in Council, but 
that appeal too was dismissed on March 15, 
1926. The judgment of the Privy Council 
dismissing the appeal is reported in Lakhmi 
Chand v. Anandi (1), and will be referred 
to presently. 

In the meanwhile, Musammat Anandi, 
who had not received any profits from 
her brother-in-law, had commenced, in 
1920, a suit to recover her share of the 
profits for the period of five years, from 
June 11, 1915, to June 10, 1920. The 
progress of the suit wasconsiderably de- 
layed, and it was not until March 1928, 
that the Trial Court granted her a decree 
for Rs. 81,423-12-0. The appeal brought by 
Lakshmi Chand against this decree was 
aes by the High Court in February 


Though defeated in his suit to impeach 

the validity of the deed of June 5, 1915, 
Lakshmi Chand made no payment of the 
profits even after the judgment pronounced 
by the Privy Council], with the result that 
Musammat Anandi had to bring, in August, 
1926, another suit for profits for the period 
from June 15,1920 to July 30, 1926, In 
this suit she obtained a decree for a sum 
exceeding -one lakh of rupees. 
‘The above narrative does not, however, 
exhaust the list of the cases . between 
Lakshmi Chand and his sister-in-law. In 
May, 1929, he instituted the present suit 
to defeat her right to recover profits, and 
the ground of attack put forward this 
time was that she had forfeited her right 
by reason of her re-marriage and un- 
chastity with one Tara Chand. The trial 
Court and the High Court have concurred 
in holding that there was no re-marriage, 
and that point cannot be, and has not 
been, re-agitated before their Lordships, 

On the question of unchastity, the Sub- 
ordinate Judge found in favour of the 
plaintiff, but the High Court, after a survey 
of all the relevant circumstances, felt no 


(1) 53 I A 123 at pp. 126, 133; 95 Ind, Oas 566; AIR 
1926 P O51; 24 A L J—609; 4301, J 513: 28Bom 
LR 910: 48 A 313; 51 M L J52; (1926) M W N 529: 
3 Q WN 581; 310 W N 101 @ O). A 
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hesitation in deciding that the charge of. 
unchastity was false. The learned Judges: 
rightly held that the onus of proving uu-, 
chastity rested upon the plaintiff, and. 
they observed that the trial Judge ‘in 
dealing with this issue has not always 
kept this fact in view that the onus in 
the matter lay upon Lakshmi Chand and 
not upon Musammat Anandi.“ The High 
Court also decided that Musammat Anandi 
could not, by reason of unchastity, be 
divestedof the estate which was conferred 
upon her by the document executed by 
both the brothers. 

On this appeal against the judgment and 
the decree pronounced by the High Court, 
the plaintiff again repeats the charge of 
unchastity and maintains that her miscon- 
duct has deprived her of the right to re- 
cover the profits, Their Lordships do not 
think that it ig mecessary to discuss the 
evidence on the issue of unchastity, as they 
are clear that the appeal must fail on 
the ground that the charge of unchastity 
even if it were established, would not 
cause a forfeiture of the estate she had 
got under the document. 

It is true that the right of a Hindu 
widow to maintenance is conditional upun 
her leading a life of chastity, and that 
she loses that right if she becomes unchaste, 
The argument advanced for the appellant, 
proceeding as it does upon thisrule of the 
Hindu Law, is, however, irrelevant to the 
question before their Lordships. What the 
widow has been given in the present case 
is not maintenance but the income of an 
estate specially created for her by the.two 
brothers, The nature of that estate has 
already been determined by this Boardin 
the previous case between the parties, and 
it is sufficient to say that it was then 
decided finally that the instrument in 
question contained an agreement between 
the two brothers that :— 

“Musammat Anandi should, on the death of 
Baldeo Singh, have and enjoy for her life an 
interest in a moiety of the joint property equiva- 
lent to the interest which the widow of a sonless and 
separated Hindu would have in her deceased husband's 
estate, and that the interest which she obtained 
by the mutual agreement of Baldeo Sahai and 
Lakhmi Ohand should continue for her benefit for her 
life, notwithstanding the birth, if it should happen, of 
‘male issue’ to Lakhmi Chand.” 

This is the estate she took under the 
instrument, and itis clear thatthe right to 
receive maintenance is very different from 
a vested estate in property. Under the 
Hindu Lew a widow having inherited a 
widow's estate is not liable to forfeit it 


by reason of her subsequent unchastity, ` 
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and there is no provision ın the dozument 

making chastity a condition of the enjoy- 

et by herof the estate bestowed upon 
er. 

The learned Counsel for the appellant 
urges another ground for | terminating 
Musammat Anandi’s estate, which was not 
mentioned in the Courts below. He main- 
tains that, while the deed required her 
to live in a dwelling house in Khatauli, 
she gave up her residence there and mig- 
rated to a place called Paswarain order to 
prosecute her intrigue with her paramour 
and that this circumstance should operate 
as a forfeiture of her estate. The deed no 
doubt allowed her to live “in any house 
she might choose” situated in a spe- 
ecified enclosure at Khatauli, and en- 


joined Lakshmi Chand not “to turn her 


out of it.” But this wasa right given 
to her, not an obligation +imposed’ 
upon her. She was not’ bound . al- 


ways to live in the house in question. 
She, however, lived init continuously for 
more than eleven years after the death 
of her husband, and leftit only when she 
apprehended violence from the appellant. 
Moreover, there is no provision inthe docu- 
ment which would warrant a forfeiture of 
her estate on that ground. 

The appellant has, in their Lordships’ 
opinion, failed to show any reason for 
avoiding his liability to pay the income 
of a moiety of the entire éstate to the 
respondent. They will, therefore, humbly 
-advise His Majesty that the appeal be 
dismissed with costs. 

N. 

Solicitors for the 
Douglas Grant & Dold. 
` Solicitors for the Respondent :—Messrs. 
Nehra £& Co. 


Appeal dismissed. 
‘Appellant :—Messrs, 
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Easement—Limitation Act (IX of 1908), s. 26— 


-Open user continued without interruption for over ` 
twenty years—User not attributable to permission or - 


_ sufferznce—Whether evidence of enjoyment as of 
right—Injunction—Suit instituted before commence- 
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ant to demolish, if found to obstruct—Second appeal 


—Injunction, if can be withdrawn—Staircase and `. 
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8, -> 
An open user, continued without interruption for , 


a'period.of over 20 years and, not shown to be.. 
attributable to permission or sufferançe, on the 


_ owner's part is prima facie evidence cf enjoyment’, 


as of right within the meaning of s. 26 of the” 
Limitation Act. Diwan v. Jagta (2) and Kunjam- 
mal v. Rathinum Pillai (3), relied on. ard 
-Where the plaintiff came into Court with due 
promptitude and instituted a suit for an 
injunction’ before the defendant hed commenced his 
building and when the defendant continued the 
building after institution of the suit, the plaintiff 
applied for a temporary injunction restraining the: 
defendant from continuing his building during the 
pendency of thesuit and the defendant appeared ' 
before the Court and gave an undertaking- that in 
case the plaintiff succeeded he would demolish the por-. 
tion of the house which would be found to obstruct, 
the plaintiff's ventilators and the Oourt accepted 
his undertaking and observed-that any building 
which he might erect would be at his own risk :. : 
Held, that the defendant could not at the stage 
of second appeal say that the injunction. should, 
not be granted and that the plaintiff should be. 
merely compensated for the injury done to him by 
awarding him pecuniary damages as the defendant 
erected the buildings with his eyes open and hence. 
must take the consequences. fe 
_A staircase and a ¢eohri are both important 
portions of a building which is used as a human 
habitation and any appreciable diminution of. light 
and air in either of them would affect the inhabi- 
tants injuriously and amount toamuisance. The law, 
laid down in Paul v. Robson (1) applies to a stair: 
case and a deohri as well. rae 
S. O. A. from the decree of the Additional 
District Judge, Lahore, dated November 5, 
1934, modifying that of the Subordinate 
Judge, Fourth Class, Lahore, dated 
April 11, 1934, D ; 
Messrs. Mehr Chand Mahajan and Har- 
gopal, for the Appellant. 
Mr. Barkat Ali, for the Respondent. 
Judgment.—This appeal arises out of - 
a suit for an injunction restraining the 
defendant from obstructing four ventila- 
tors and one window im the plaintiff's 
premises. We are not concerned in the 
-appeal with the window which is marked 
-“D' and is situated in the top-most storey, 
‘The dispute centres round the four ven- 
-tilators which are described as follows :— 
‘HY in the second storey. 
. +A’ and ‘B’ in the third storey, and 
‘C’ in the fourth storey. re 
= The trial Court decreed the plaintiff's 
suit in respect of all the four ventilators. 
‘The defendant went ap in appeal tothe 
District Judge, who upheld the decree of 
the Court below limiting the injunction to 
ventilators ‘A’ and ‘B’ only and dismissing 
the plaintiff's claim as regards ‘H’ and 
‘©’. Both the parties are dissatisfied with 
this decree and have come up to this Court 
in second appeal. aie i 
. The ‘case for. the plaintiff in the trial 
~ Court was that the ventilators in his house 
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‘had been existing for a period. of more 
than 30 years and that he had acquired 
a right of easement of light and air through 
these ventilators. ‘lhe defendant denied 
the ageof the ventilators, as alleged by 
the plaintiff, and pleaded that the venti- 
lators were only about 16 and 17 years 
old and that they had been constructed 
by the plaintiff with his consent. The 
trial’ Court framed the following two is- 
sues on the pleadings of the parties :— 

1. Has the plaintiff acquired a right of 
easement in regard to the ventilators and 
the window in question ? 

2. Ifso, is he not entitled to the decree 
prayed for ? : 

_ The trial Judge, after referring to the 
evidence of the witnesses and inspecting 
the locality, came to the conclusion that 
the house was already not receiving 
sufficient light and if the ventilators A 
and B were closed, the result would be 
that it would become completely unin- 
habitable. The lower Appellate Court 
has arrived ata finding of fact, that the 
ventilators had been in existence for a 
period of 30 or 32 years and that they 
were constructed when the plaintiff's house 
was built. The lower Appellate Court has 
recorded the dimensions of the ventilators 
‘A’ and ‘B’ and has come to the conclu- 
sion that,§ in case they are closed, there 
would be no light in the plaintiff's deorhi 
and staircase and the plaintiff would {be 
deprived of the use of the deorhi, the 
staircase and the rooms to which the 
staircase led. 

Messrs. Mehr Chand Mahajan and Har 
Gopal, Oounsel for the defendant-appellant, 
argued very strenuously that. the law, 
as laid down in Paul v. Robson (1) 
cannot apply toa staircase and a deorhi 
‘Inasmuch as its operation was confined to 
houses and rooms in which people reside. 
This artificial distinction does not appeal 
to me. A staircase and a deorhi are both 
important portions of a building which 
is used as a human habitation and any 
appreciable diminution of light and air 
in either of them would affect the inhabi- 
tants injuriously and amount to a nuisance, 
In fact the position of a staircase is 
peculiarly important in an Indian house, 
If the staircase does not receive sufficient 
light it is dangerous to the inmates of the 
house and accidents are bound to happen 


(1) 42046; 2$Ind, Cas. 300;180 W N 933; 27 M 
LJ117;1L W 561;16ML T 204; (1914) M WN 
. 631; 12 A L J 1166; 16 Bom. L R 803; 2 CLJ 

353; 41 I a 180 (P, 0.) 
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to children and to old members of 
the family. From the drift of the judg- 
ment of the District Judge it appears that 
he has accepted and adopted the finding 
of the trial Judge. The finding, therefore, 
stands that. the blocking up of the venti- 
lators ‘A’and ‘B’ would causea nuisance 
and would practically amount to depriving 
the plaintif of the use of the deorhi and 
the staircase. 

It was argued by Mr. Mehr Chand 
Mahajan, the learned Counsel for the ap- 
pellant, that, in view of the provisions of 
8. 26 of the Limitation Act, it was in- 
cumbent upon the plaintiff to lead evi- 
dence that he had been enjoying light 
and air through the ventilators in ques- 
tion as of right, and since the two Courts 
below have not recorded any finding on 
this question, their judgments were defec- 
tive. I do not think that there is any 
force in this contention. The ventilators 
have been in existence for more than 20 
years and have been in use all the time. 
It cannot be said on the findings of the 
two Courts below that these ventilators 
were being used with the defendant's per- 
mission or in a surreptitious or clandestine 
mapner, This being so, I do not think, 
that it was essential for the plaintiff to 
ask the Court to raise a separate issue on 
the question of his enjoying the light and 
air through ‘A’ and ‘B’ asof right and to 
lead specific evidence on that issue, 

In Diwan v. Jagta (2)a learned Judge 
of this Court made the following observa- 
tions :— ; 


“Tt seems to me that an open user continued 
‘without interruption for a period of over 20 years 
and not shown to be attributable to permission or 
sufferance on the owner's part is prima facie 
evidence of enjoyment as of right within the 
meaning of s. 26 of the Indian Limitation Act”. 


he same view was taken in Kunjam- 
mal v. Rathinum Pillai (3). With the expo- 
sition oflaw contained in these two cases 
I fully agree. In my opinion, therefore, 
it may be takento have been established 
from the evidence on the record and the 
findings of the Couris below that the user 
of the ventilators in question by the plaint- 
iff was as of right. 

A point, however, was taken up by the 
learned Counsel for the appellant that, 
inasmuch as the house of the plaintiff has 
not suffered any great damage § and 
that the defendant’s house is now com- 


(2) 1 L 206; 56 Ind. Cas 728; 113 P L R 1990, 
(3) 45 M 633; 66 Ind. Cas. 11; 15 L W 266:. (1929) M 


wn 143; ATR 1922 Mad, 5;31 ML T 150;42M L 
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plete, it would be very great hardship to the. 
defendant, if at this stage, it is ordered 
that his house should be demolished in 
order to give relief to the plaintiff by 
way of injunction, It appears that the 
plaintiff came into Court with due promp- 
titude and instituted the present suit for 
an injunction before the defendant had 
commenced his building. After theinsti- 
tution of the suit the defendant conti- 
nued the building. The plaintiff put in 
an application for a temporary injunction 
restraining the defendant from continu- 
ing his building during the pendency of 
the suit. The defendant appeared before 
the Court and gave an undertaking that 
in case the plaintiff succeeded, he would 
demolish the portion of the house which 
is found to obstruct the plaintiff's ventila- 
. tors. The Court accordingly accepted his 
undertaking and observed that any build- 
ing which he might erect would be at his 
own risk, In this state of affairs it does 
not lie in the. mouth of the defendant at 
this stage of the case to say that the 
injunction should not be granted and that 
the plaintiff should be merely compensated 
for the injury doneto him by awarding 
him pecuniary damages. The defendant 
erected these buildings with his eyes 
open and he must take the consequences. 

The result, therefore, is that I agree 
with the finding of the District Judge and 
dismiss the defendant’s appeal, but leave 
the parties to bear their own costs in this 
Court, 

As already stated the learned District 
Judge has modified the decree of the 
trial Court. He has held that the apertures 
ʻE’ and ‘C’ were not ventilators but mere 
ordinary holes in the wall which had been 
left after the scaffolding had been removed 
on the completion of the plaintifi’s build- 
ing. Their measurements are given in the 
judgment of the District Judge and it ap- 
pears that they are very small holes in- 
deed and no appreciable injury would be 
caused to the plaintiff if their light and 
.airis obstructed. In fact no question of 
diminution of light and air arises so far 
as these small holes are concerned. 

In these circumstances the order of the 
Court below, dismissing the plaintiff's 
claim in respect of ‘EH’ and ‘C’ is to be 
maintained and the appeal of the plaint- 
iff dismissed, but the parties are left to 
bear their own-costs in this Court. 

N, Appeal dismissed. 


-MADRAS HIGH COURT 
Civil Revision Petition No. 1944 of 1932. 
March 26, 1935. 
VasRADSCHABIAR, J. 
V. VENKATESWARA AYYAR— 
PLAINTIFF — PETITIONER 
versus 
Sree MEENAKSHI SUNDARESWARAL 
DEVASTHANAM—Derenpant— 
-RESPONDENT 
Master and servant — Dismissal of servant—Neces- 
sity of notice or just cause—Rule as to public officers, 
whether applicable to servants of temple governed by 


scheme—Madras Hindu Religious Endowments Act (II 
of 1827), effect of. 

If no custom or stipulation as to notice exists and 
ifthe contract of service is not one which can be 
regarded as a yearly hiring, the service is terminable 
only by reasonable notice except where the servant 
is dismissed for just cause. 

The provision in the Religious Endowments Act 
to the effect that schemes framed by the Court prior 
to the passing of the Act shall be deemed to be 
schemes settled under the Act doesnot make every 
servant ina temple governed by a scheme a statutory 
officer soas to render him liable to summary dis- 
missal without notice or without cause assigned, 
Chellam Aiyar v. Corporation of Madras (1), Dunn v. 
Reg (2), Sheton v. Smith (3), Notley v. London County 
Council (5) and Brown v, Dagenham Urban District 
Council (6) and other cases referred to. 


P. under s.25 of Act IX of 1887 
praying the High Court to revise the decree 
of the Court of the District Munsif of Madura 

Taluk at Madura in S. GC. S. No. 210 
of 1932 (S. ©. S. No. 2277 of 1931 on the 
file of the Court of the District Munsif of 
Madura Town). ‘ 

Mr. P. S. Raghava Raman, for the Peti- 
tioner. 

Messrs. K. S. Rajagopalachari and R., 
Raghavachari, for the Respondent. 

Judgment. -This revision petition 
arises out of a suit against the Madura 
Devasthanam for damages for wrongful 
dismissal. The plaintif was employed 
under the Devasthanam in, various 
capacities between November 1926 and 
November 1928, till on November 2, 1928, 
he was dismissed from service by the 
trustee of the Devasthanam. The Devase 
thanam pleaded that the dismissal was for 
just and proper cause. The lower Court 
has, however, not dealt with this question but - 
held that even ifthe dismissal was impro- 
per, the plaintiff had no cause of action, 
because, in its view, he held office only at 
the pleasure of the trustee and could there- 
fore be dismissed without any notice, even 
apart from justifying cause for dismissal. 
Objection is taken in the revision petition, 
to this view of the lower Court. 


The affairs of the Devasthanam are 
managed under a scheme framed in O, 8, 
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No. 4 of 1922 (District Court, Madura). 


There is a trustee who acts under the . 


control of a committee, One of the clauses 
in that scheme (clause 24) provides that the 
trustee shall have full and exclusive 
control over all the servants and officials 
of the Devasthanam.” “He shall have 
power to fine, suspend, reduce or remove any 
servant or official of the Devasthanain.” 
Special provision is, however, made in 
respect of charges against certain officials 
and mirasi servants. Referring to the 
provision in the Religious Endowments 
Act which provides that schemes framed by 
the Court prior to the passing of the Act 
shall be deemed to be schemes settled under 
the Act, the Court below has held “that 
the relationship between the trustees and 
any person appointed by him as clerk of 
the Devasthanam is covered by the Statute.” 
It is difficult to understand the precise 
import of this remark. The above provision 
is made in the Religious Endowments Aci 
énly with a view to apply even to pre- exist- 
ing schemes, the provisions of the Act relat- 
ing to modification of schemes, ‘etc. It will 
be a very strange interpretation of that 
provision to read into it an implication that 
every servant ina temple governed by a 
scheme becomes a statutory officer or that 
his office is one created by Statute. 

The context in the judgment of the Dis- 
trict Munsif suggests that he must have 
made the above remark as a step towards 
his next argument, based upon Chellam 
. Aiyar v Corporation of Madras (1) that a 
. person holding office under such a scheme 
holds office only “at pleasure” and is 
therefore liable to summary dismissal 
without notice or without cause assigned. 
The conception of office “at pleasure” is 
associated with public offices under the 
Crown- it is unnecessary to examine whether 
this conception of the tenure was developed 
on grounds of public interest [cf Dunn v. 
Reg. (2) or was merely recognised as a well 
understood incident of public service[Shenton 
v. Smith (3)]. Chellam Aiyar v. Corporation 
of Madras (1) related to an employee of 
the Corporation of Madras. It is not clear 
whether the learned Judges intended to 
rest their decision on the ground that he 
was a Public Officer or on the ground that 
the Statute which, in their opinion, created 
the office or authorised the appointment 
intended only to create or direct an appoint- 

(1) 6 L W 284; 42 Ind. Cas. 513. 

(2) (1886) 1Q B 116at p 119;65L JQB 279; 73L 
T $95; 44 W R 243; 60 J P 117. 

(3) (1895X A C 229; 64 L JP C 119; 11 R 375; 72L 
T 120 34 W R 637. - 


ment to be held at pleasure. Of the two. 
cases which they cite in this connection,- 
Smyth v. Latham (4) proceeded on the’ 
construction of the Statute under which the’ 
Paymaster of Exchequer Bills was appointed. ’ 
It is obvious that the judgment of the 
Exchequer Chamber dealt with the case as 
one relating to a Public Office, thongh their, 
conclusion was also based on a detailed 
examination of the scheme and policy of’ 
the Act. The other case Notley v. London. 
County Council (5) related to an office 
under a local authority and the judgment is 
not based upon the principle of ‘Public 
Office’ but upon the terms of the Metropolis 
Buildings Act, 1844, which referring to the 
very office of District Surveyor then in 
question enacted that the office was to be 
held at the pleasure of Justices. It would’ 
appear that similar provision is made even 
in other Statutes in England, in respect of 
employees under local authorities, [cf. 
s. 189 of the Public Health Act, discussed 
in Brown v. Dagenham Urban District 
Council (6). 

It seems to me too much in the present 
case to say that a clerk in the Devasthanam 
either holds a Public Office or an office 
whose tenure is defined by Statute. It is 
argued that apart from the considerations 
adverted;to, the decision in Chellam Aiyar v. 
Corporation of Madras (1) must be under- 
stood as laying down as a matter of 
grammatical construction that words similar 
to those found in clause (24) of the Madura 
Devasthanam scheme give the appointing 
authority power to appoint officers only on 
condition of their holding office at pleasure 
and that a condition to this effect must be 
imported inio the contract of appointment. 
I do not think this is a fair reading of the 
scheme. Its provisions were intended to 
define the respective spheres and authority 
of the committee, the trustee, the superin- 
tendent, the treasurer, ete., and it cannot be 
assumed that it was also meant to define 
the incidents of contracts of employment 
which the temple authorities may enter 
into. Itis true that clause (24) itself makes 
certain special provisions about the dis- 
missal of mirasi servants, the temple 
superintendent, treasurer and shroff. That 
was apparently because it was considered 
necessary in those cases to impose further 
limitations .on the-power of dismissal than 

(4) (1833)9 Bing. 692; 3 Moo. & Sc. 25l; 1 Or & M 
547; 3 Tyr. 509: 2 L J Ex. 241; 131 E R773. 

(5) (1915) 3K B 580; 85 LJK B 113. 

(6) (1929) LK B 737; 98 L JK B 565; 110 L T615; 
93.3 È 147; 27 L G R 225; 73 S J 144;45 TLR 
284. 
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the ordinary law will impose. For instance, 
in the case of a mirasi servant, there can 
be no question of dismissal even after 
notice. He can'be dismissed only for just 
cause, and after due enquiry. It is not 
right to assume that the power of dismissal 
referred to in clause (24) is a power of 
summary dismissal, i.e. even without 
notice (cf. African Association v. Allen (7) 
and Green v. Wright (8)}. 

` A long course of decisions in England 
has established that if no custom or stipula- 
tion as to notice exists and if the contract of 
service is not one which can be regarded as 
a yearly hiring, the service is terminable 
only by reasonable notice, except where the 
servant is dismissed for just cause [See 
the case cited in Kamini Kumar Chandra 
v. Rebati Raman Das (9) and 20 Halsbury, 
Master and Servant, para. 187]. Reference 
may also be made to Bimalacharan Batayal 
v. Trustees for the Indian Museum (10), as 
showing that even where a body is created 
by Statute (trustees of the Indian Museum), 
the relations between that body and its 
employees will ordinarily be only those of 
private service. Iam, therefore, unable to 
agree in the view that the plaintiff was 
liable to be dismissed without notice and 
without just cause. 

The decree of the Court below must be 
set aside and the case sent back for trial 
of the question of justifying cause for dis- 
missal and if that be found against the 
defendant for the award of such damages 
to the plaintiff as the Court may find reason- 
able. Costs to abide. 

A. Decree set aside. 

(7) (1910) 1 K B 397;79 LJ KB 259; 102 L T129; 
26 TL R 234, 

. (8) 1 CPD 591; 35 L T 339, 
(9) 33 O L J 336; 60 Ind; Oas. 756. 


(10) 57 © 231; 125 Ind. Oas. 617; A I R 1930 Oal, 404: 
Ind. Rul. (1930) Oal. 567, i = 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 53 of 1935 
_ May 18, 1935 
Youne, C. J. AND ÅBDUL RasHip, J. 
Tas PUNJAB CO-OPERATIVE BANK, 
Lro , LAHORE — PLAINTIFE— Å PPELLAN T 
VETSUS 
Lala PARMA NAND AND ANOTHER 
-~DEFENDANTS—RESPONDENTS 
Negotiable Instruments Act (XXVI of 1881), s. 76 
(c)—‘Promise’ can be express or implied promise— 
Creditor informing debtor that limitation is about to 
expire~Reply by debtor confirming loan—Whether 
amounts to promise—Presentation, if necessary. 
A promise may be express or implied. The 
use of the word “promise " without any qualifica- 
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. word promise as 


ais 
tion must import the ordinary meaning of the word 
“promise” inlaw. . It is clear, therefore, that the 
used in s, 76 of the Negotiable 
Instruments Act may be either an express or an 
implied promise, 

Where the creditor sent a telegram to the debtor 
as follows, “your promissory note limitation expires 
March 18, please confirm balance at Gujrat, other- 
wise instituting civil suit here positively wire reply 
Lyallpur Bank” and on the same day the debtor 
replied by letter as follows: “ Dear Sir, In reply to 
a telegram from your head office, I have the honour 
to inform you that the loan standing in my name 
is confirmed:” 

Held, that there was a promise to pay the amount 
due within the meaning of s. 76 (c), Negotiable 
Instruments Act, and no presentation was necessary. 
Kahan Chand-Dula Ram v. Firm Daya Ram-Amrit 
Lal (1), Fateh Chand v. Ganga Singh (2) and Mani 
Ram v. Seth Rup Chand (3), relied on, , 

F. C. A. from a decree of the Subordinate 
Judge, First Class, Lyallpur, dated Decem- 
ber 12, 1934. 

Mr. Achhru Ram, for the Appellant. 

Mr. M. L. Puri, for the Respondents. 

Young,C. J.—The plaintiff, the Punjab 
Co-operative Bank, brought a suit against 
the defendant Parma Nand and another, 
on a promissory note for the sum of 
Rs. 5,097-6-0. Various issues were struck 
in the _ lower Court. The only point 
which is now at issue between the parties, 
is issue No. 3: “Was the promissory note 
duly presented to defendant No. 1? If 
not, what is the effect”. The learned 
Judge in the Court below came to the 
conclusion that presentation was necessary 
and, secondly, that there had been no 
valid presentation, and dismissed the suit. 
The plaintiff appeals. 

The sole question which we have to 
decide is the question whether the presenta- 
tion of the promissory note under the 
circumstances of this case was necessary. 


The facts are that the promissory note 
was executed on March 16, 1928, and was as' 
follows: -- 

“On demand I promise to 
Bank, Limited, or their order. 
Lyallpur, or Branch Office, Dera Ismail Khan, or 
Gujrat, the sum of (Rs 3,000) Rupees three thousand 
only for value received, with interest”, ete, 

and on March 13, 1931, the Lyallpur Bank, 
Limited, predecessor-in-interest of the 
present Bank, sent the following telegram to 
the defendant:— 

“Your promissory note limitation expires 
eighteenth March please confirm balance at Gujrat, 
otherwise instituting civil suit here positively wire 
reply Lyallpur Bank", 


pay to the Lyallpur 
within their office at 


Onthe same day the defendant replied 
by letter: — j 

“Dear Sir, In reply to a telegram from your head 
office, I have the honour to inform you that the loan 
standing in my name is confirmed", 
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Section 76 of the Negotiable Instruments 
Act, ‘cl. (¢}'runs as follows: — 

’ “No presentation for payment is necessary as 
againat any party if, after maturity, with knowledge 
that the instrament has not been presented, he 
‘promises to pay the amount due thereon in whole or 
in part", : 

- The question, therefore, that has been 
argued is whether the acknowledgment of 
March 13, 1931, amounts to a promise to pay 
within. the. meaning of the Negotiable 
Instruments Act. : 

It has been decided in Kahan Chand 
Dula Ramv. Firm Daya Ram Amrit Lal 
(1) and Fateh Chand v. Ganga Singh (2) 
two cases heard by Benches of this Court, 
that an “unconditional acknowledgment 
implies a promise to- pay, and, in the 


latter authority, that a suitcan be based . 


upon such an acknowledgment. The Privy 
.Council in Mani Ram v. Seth Rup Chand 
(3) also held that an unconditional 
acknowledgment ‘implies a promise to pay. 
It is argued by thé respondents here that 
the words “promises to pay” in- the 
Negotiable Instruments Act cannot mean 
an implied promise. We cannot follow 
this argument.. The word “promise” has a 
well known legal signification. It is 
elementary that a promise may either be 
express or implied. The use of the word 
“promise” without any qualification 
obviously must import the ordinary mean- 
ing of the word “promise” in law. It is 
clear, therefore, in our opinion, that the 
word promise as used in 5. 76 of the 
Negotiable Instruments Act may be either 
an express or an implied promise. We 
must follow, therefore, the authority of 
the Privy Council and we agree with the 
decision of the two other Benches of this 
Court on this point, - 

We, therefore, hold that there has been 
a promiseto pay the amount due within 
the meaning of s. 76 (c) of the Negoliable 
Instrumenis Act. No presentation was, 
therefore, necessary in this case, and the 
suit must succeed. l 

We set aside, therefore, the decree of the 
lower Court and give the plaintiff a decree 
. for Rs. 5,097-6-0 with costs and future 
interest at 6 per cent. per annum till the 
date of realization. 

N. f ` Suit decreed. 
` (1) 10 Lab. 745; 115 Ind, Cas.764; A IR 1929 Lah. 
263; 30° P-L R 240. : : 

(2) 10 Lah. 748; 115 Ind. Cas; 853; A I R 1929 Lah 
264; 30 P L R226. Ž 

(3) 33 O 1047; 4C LJ94; 8 Bom. L R501; 10 O 
W N-874; 1ML T199;3 A LJ 525; 16 M LJ 300: 
2 N LR 138; 33 I A 165 (PO). Sg Es 
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CALCUTTA HIGH COURT ~ 
Civil Rule No. 47 of 1935 
February 6; 1935 

R.O. Mirrse, d. . 
DULAL CHANDRA CHOWDHURY — 
PETITIONER 
: versus 7, 
ATUL KRISHNA ROY anpb oTHERS— 
OPPOSITE PARTIES $ 

Civil Procedure Code (Act V of 1808), O. XXII, 
r. 6, 0. IX, r, 13—Ex parte decreein favour of two 
plaintiffs—Order to set aside decreeon deposit of 
certain amount —Death of one plaintiff after decree 
but before deposit—Legal representative not on record 
—Whether derogates from force of order setting aside 
decree—Application to set aside ex parte decree— 
Person in whose favour decree is passed—Whether 
should be named in application—Depostt of process . 
fee and service, of notice—Sufficiency of. 

Where an ex parte decree is passed in favour of two 
plaintiffs and subsequently an order in a conditional 
form is passed requiring the opposite party to deposit 
a certain amount in Court, the fact that one of the 
plaintifs dies after the decree but before the 
order and his legal representatives were not then 
brought on the record at that time will not derogate 
from the force of the order. Order XXII, r, 6, 


. Givil Procedure Code, will apply to the case. 


. There is no provision in the Civil Procedure Code, 
for naming the person or persons in whose favour. an 
ex parte decree is passed, in the application toset aside 
the decree. All that is necessary is that an indication 
should be given in the application of the particulars 
of the suit in which the ex parte decree had been 
passed. If the suit isso indicated thereis no 
difficulty in finding out from the records ofthe 
case on whom the notice of the application has to 
be given. Itwould be then the duty of the Court 
to direct the issue of notice on such persons and the 
duty of the applicant would only be to deposit the 
proceas fees and to cause service of the notices, 


-C. R. from an order of the Ist Munsif, 
Hooghly, dated September 29, 1934. > 
Mr. Nanda Gopal Banerji, for the Peti- 
tioner. _ ; : 
Mr. Bijan Behari Gupta, for the Opposite 
Party. . í i 


Order.—This Rule has been obtained 
by plaintiff No. Z in a suit for damages for 
malicious prosecution instituted against 
the opposite party No.1. It appears that 
opposite party No.1 launched unsuccess- 
fully a criminal prosecution against the . 
petitioner and his father, Upendra Nath 
Chowdhury. On the termination of the 
criminal proceedings Upendra Nath 
Ohowdhury, as plaintiff No. 1, and the peti- 
tioner, as plaintiff No. 2, instituted the said 
suit for damages. Opposite party No. l 
filed his written statement but on the date 
fixed for hearing (May 22, 1934) he failed 
to appear -with the result that an ex parte 
decree was.. passed against him on the 
same date. On May 26, 1934, opposite 


_party'No. 1 made an application under 
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O. }X, x. 13, Civil Procedure Code, to set 
aside the ex parte decree. He mentioned 
in his application the number of the suit 
-but in naming his opponents he mentioned 
the name of Upendra Nath Chowdhury 
only and omitted to put in the petitioner’s 
name. Notice of the application was 
served on Upendra Nath Chowdhury alone 
who appeared and contested the said ap- 
plication. On August 11, 1934, it was dis- 
covered that the notice of the application 
had not been issued to the petitioner. 
On the said fact being pointed out to the 
Oourt, the Court directed the notice of the 
application under O. IX, r. 13, to be served 
upon the petitioner, The | application 
under O, IX, r.12, was allowed to stand 


in its original form. On the said notice- 


being served on the petitioner, the Court 
took up the hearing of the application and 
allowed it by an order dated September 19, 
1934. The Court held that on May 22, 1934, 
the date of the ex parte decree, the opposite 
party No. 1 was very ill and that there 
was sufficient cause for his non-appearance 
on that date, but inasmuch as he failed 
to inform his Pleader about the fact and 
‘nature of his illness, the Court made an 
order vacating the ex parte decree on 
terms. It directed the opposite party No. 1 
to putin Court within ten days a sum of 
Rs. 15 as compensation to the plaintifs, 
On the date of the order Upendra Nath 
was alive but he died between that 
date and September 29, 1934, when the 
said sum of Rs. 15 was deposited in Court 
-by the opposite party No. 1. On Septem- 
ber 29, before the heirs of Upendra Nath 
were brought on the record, the Court re- 
corded the final order setting aside the 
ex parte order. The petitioner has taken 
before me two points, namely: (i) that the 
application to set aside the ex parte decree 
as made on May 26, 193!,.was defective 
inasmuch as the petitioner had not been 
named therein as an opposite party, and 
assuming that he was made an opposite 
party on August 11, 1934, when the Court 
directed the issue of the notice of the ap- 
plication to him, the bar of limitation was 
then an insurmountable bar, and (iz) that 
the order of September 29, 1934, is bad, 
as it was passed in the absence of the 
legal representatives of Upendra Nath 
who was dead shortly before that date. 

I do not see any substance whatsoever 
in the second point. Evidence had been 
‘led, arguments heard and judgment was 
pronounced on September 19, 1934, when 
Upendra Nath was alive. The order was 
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then passed ina conditional form requir- 
ing the opposite party No. 1 to put in 
Rs. 15 within ten days. The order stated 
that if the money was put in within the 
said time, the ex parte decree would be 
set aside, otherwise it will stand, The 
order of September 19, was a self-contain- 
ed and complete order. In these circum- 
stances the fact that Upendra Nath died 
just before the formal and consequen- 
tial order of September 29, and his legal 
representatives were not then brought on 
the record at that time would not, in my 
judgment; derogate from the force of the 
said order. The matter is covered in my 
judgment, by the principles underlying 
O. XXII, r. 6 of the Code. 1 accordingly 
overrule the said point. Regarding the 
first point also, I do not think that there 
is much substance in it, although the case 
Order IX, 
r. 18, requires an application for setting 
aside an ex parte decree and r. 14 provides 
that no such application is to be granted 
without notice of the application being 
given to the opposite party, that,is to the 
person or persons in whose favour the 
ex parte decree has been passed. The 
necessity of making such persons as parties 
to an appeal against the order refusing to 
set aside the ex parte decree stands on a 
different footing. They must be named 
respondents in the memorandum of appeal 
but so far as the first Court is concerned, 
there is no provision in the Code for 
naming them as parties in, the applica- 
tion. All that is necessary is that an ine 
dication -should be given in the applica- 
tion of the particulars of the suit in which 
the ex parte decrée had been passed. If 
the suit is so indicated there is no difficul- 
ty in finding out from the records of the 
case on whom the notice of the application 
has to be given. It would be then the 
duty of the Court to direct the issue of 
notice on such persons and the duty of the 
applicant would only be to deposit the 
process fees and to cause service of th 
notices. ; 
In this respect the cases dealing with 
this point in connection with applications 
made for- setting aside Court sales’ under 
O. XXI, rr. 89 and 90, are helpful. The 
proviso to O. XXI, r. 92, is pari materia 
with the provisions of O. 1X, r. 9, an 
O. IX, r. 14. It has been held that the 
parties who would be affected by an even- 
tual order under O., XXI, r. 92,’ need not 
be named as parties in the application ta 
set aside the sale, and as there is- ng 
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“time limitfor the issue and service of the 


Kissen v. Tansuk Mahesri (38). 


, gold mohur. 
N 


the application, 
that it must be before the final 
order jis passed, the application 
would be regarded as a good application if 
no persons are named in the application as 
opposite parties, and the order passed 
would be a good order even if the notice 
is served beyond 30 days of the date of 
the sale: Dip Chand v. Sheo Prasad (1) 
Nitai Dutta v. Bishun Lal (2) and Radha 
I according- 
ly overrule the first point also and dis- 
charge the Rule with costs, hearing-fee one 


notice of except 


; Rule discharged. 
(1) 51 A 910; 119 Ind. Oas. 103; AI R 1929 All. 533; 
(1929) A L J 769; Ind, Rul. (1929) All. 951, 
(2) 11 Pat, 504; 139 Ind, Cas. 810; AI R 1932 
Pat. 255; 13 P L T 483; Ind. Rul. (1932) Pat. 
25 


4, 
(3) 62 O 286; 157 Ind. Cas. 637; A I R 1935 Cal. 502; 


“390 WN 186, 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 

First Civil Appeal No. 224/67 of 1934 

April 3, 1935 
MIDDLETON, J, O. 
DHARAM CHAND HARDAS ~APPELLANT 
versus 
DHARAM CHAND—RzgsponpDENT 


Civil Procedure Code (Act V of 1908),0. V, r. 20, 
0. IX, r. 13— Substituted service—Statement of process- 


- server—Court satisfied. that substituted service was 
- effected—Presumption, rebuttal of —Opportunity to be 


` 


' the statement on oath of 


givento defendant to rebut presumption. ; 
The fact that the trial Oourt was careful to obtain 
the process-server before 


passing the ex parte decree, and that the trial Court 


- was satisfied that substituted service had been duly 
. effected, does not raise any unrebuttable presumption, 


and it is open tothe defendant to prove, if he can, 


' that in fact substituted service was not duly effected. 


` However difficult that 


and however 
was a proper 


task may be 
strong the presumption that there 


- substituted service, he must be givenan opportunity 
, to rebut the presumption. 


F. C. A. from an order of the Sub-Judge, 
First Class, Haripur Hazara, dated Novem- 


„ber 5, 1934. 


Mr. Wazir Chand, for the Appellant. 
Mr. Mehrchand, for the Respondent. 
Judgment.—Plaintiff-respondents Nos. 1 


“and 2 obtained an ex parte decree for a 


` certain sum upon the basis of a mortgage. 


This preliminary decree was dated August 


‘93, 1932; thereafter a final decree was passed 


on May 1, 1933. The appellant was mortgagee 


‘of the plaintiffs, whilst respondents Nos. 3 


_ and 4 were said to be subsequent mortgagees. 
“In the proceedings below, respondent No, 3- 
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appeared, admitted the plaintiff's claim and 
was subsequently proceeded against ex 
parte; respondent No. 4 never appeared. 
As the result of this appeal, if sucessful, 
is merely to re-open the proceedings, I hold 
that service of respondents Nos. 3 and 4 is 
not necessary and I proceed to hear it upon 
An application for execution of 
the final decree was first put in on Septem- 


- ber 1], 1934 and upon September 27, 1934, 


theappellant applied under O. IX, r. 13, 
Civil Procedure Code for the setting aside 
of the ex parte decree, and two days later he 
applied for stay of attachment and sale. 
The record does not show that any notice 
was issued, but itis clear that both parties 
did have notice, for upon November 5, 1934, 
the Court after noting the presence of both 
plaintiff - decree-holders and judgment- 
debtor applicant, proceeded to pass the 
order which is now under appeal. In this 
order after commenting on the fact that the 
preliminary and final decrees had been in 
existence for a very long time, the . Court ex- 
pressed the opinion that the applicant 
must have known of their existence, more 
especially as service had been effected by 
pasting summons upon the open door of 
his house upon August 3, 19382, The order 
goes on to state that he has now only filed 
an application for stay of sale and attach- 
ment, and that this cannot be entertained 
and must be rejected: 

Upon the face of it, this order under ap- 
peal does not contain any order rejecting 
the application to set aside the ex parte 
decree, and it merely deals with the second 
application which was for stay. However, 
it has been regarded by both the parties 
and the Court as an order rejecting the 
application for setting aside the decree, 
and the appeal is against it as such. 

The record of the original proceedings 
shows that summons for personal service 
were twice issued against the appellant and, 
on the second occasion, when issuing sum- 
mons, the Court directed that in case of 
failure of personal service, substituted 
service might be effected by pasting the 
summons. The record further shows that 
personal service was not effected on the 
second occasion and that the summons was 
pasted upon the appellant’s doorway in 
his absence, this fact being attested by the 
statement on oath of the process-server, 
which was especially obtained by the Court. 
The appellant's allegations, when seeking 
to set aside the ex parte decree, were: (1) 
that :there- was no due service, and (2) that 
the existence of a decree had only come tg 
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his knowlenge within the ‘last few days. 
It is urged on behalf of the appellant that 
he was entitled to produce evidence to sup- 
port both his allegations. As against this, 
Counsel for the respondents has merely 
felied upon Dittu Ram v. Nawab, (1) for the 
proposition that substituted service is due 
service for the purposes of Art. 164, Limi- 
tation Act, even though it does not in fact 
come to the defendant's knowledge; upon 
Mangalsein Harbans Lal v. Roshan Lal, 
(2) for the proposition that itis not within 
the powers of a High Court in revision to 
examine the facts on which an order under 
O. V, r. 20, is made; and upon the accepted 
principle that the orders of a Court in the 
absence of proof to the contrary must be 
presumed to have been made in regular and 
legal manner. Itis certainly correct that ifsub- 
stituted service was properly carried out, it is 
a due service and therefore starts the period of 
limitation irrespective of the appellant's 
knowledge, but this merely raises the ques- 
tion whether substituted service was 
properly carried out. Counsel for the 
Tespondents has urged that the ruling in 
Mangalsein Harbans Lal v. Roshan Lal, (2) 
prevents the Courts from going behind the 
order for substituted service, but he has 
neglected to read that ruling carefully. 
‘Throughout that ruling the learned Judge 
has qualified his remarks by making it 
clear that where {here is. a petition to set 
aside an ex parte decree, it is for the 
‘petitioner to satisfy the Court that service 
_ was not duly effected. ; 
` -In the present case it is certainly true that 
the trial Court was careful to obtain the 
‘Statement on the oath of the process-server 
before passing the ex parte decree, and that 
the trial Oourt was satisfied that 
Substituted service had been duly effected, 
this, however, does not raise any unrebut- 
table presumption, and it is open tothe 
appellant to prove, if he can, thatin fact 
substituted service was not duly effected. 
‘However difficult that task may be and 
however strong the presumption that there 
‘was a proper substituted service, he must 
be given an opportunity to rebut the 
presumption. There is nothing upon the 


present record to show that he was given. 


any ’such opportunity. No evidence was 
‘recorded and even the parties were not exa- 
mined so that it is impossible to tell 
whether the appellant is correct in his 


(92 Ind, Oas. 272; A I R 1925 Lah, 639; 7 Lab. L 
448. 
(2) 149 Ind. as, 1112; AI R 1933 Lah, 288; 6 R L 
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present plea that he desired to produce evi- 
dence which was not allowed. In these cir- 
cumstances I must accept the appeal and 
remand the application for fresh decision. 
The parties must be allowed to produce evi- 
dence if they wish todo so,and there must 
be express decisions on the following points :' 
(a) Was summons duly served upon the 
applicant-defendant ? (b) If not, did not 
the decree come to his knowledge more than 
30 days before he presented the present 
application? In both cases the onus lies 
upon the applicant-defendant. Costs in 
appeal to follow the final event. Pleader’s 
fee Rs. 30. ` 
N. Appeal accepted. 
Case remanded. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 105/57 of 193! 
May 2, 1935 
MIDDLETON, J. O. AND Mir AHMAD, 


ABDUL HAMID AND ANOTHER— 
DEFENDANTS—ÅPPELLANTS 
versus 
MUNICIPAL COMMITTEE, PESHAWAR 
— RESPONDENT, : 

Contract Act (IX of 1872), s. 61—Preliminary 
enforceable agreement between parties—Contract 
voidable by one pariy and rescinded by that party— 
Other party, if relieved of  obligations—Punjab 
Municipal Act (III of 1911}, ss, 47, 83—Failure to 
observe formalities prescribed by s. 41—Effect—Con- 
ditions laid down in 8, 83-—Whether result in 
avoidance of those laid down in s. 47. 

Even if there is a preliminary enforceable agree- 
ment between the parties, when it is voidable by 
one party andis rescinded by him, the other party is 
relieved of his obligations, 

-Where a Corporation or Committee makes a con- 
tract, the formalities for which are prescribed by 
Statute, and when there is a failure to observe those 
formalities, the contract is invalid and cannot form 
the subject of an action, even though there is exe- 
-cuted consideration. Municipal Committee, Peshawar 
v. Masiti (1), approved. 

The conditions laid downin s. 83, Punjab Munici- 
pal Act, do not resultin the avoidance of those laid 
down in s.47. Section 83 presumes the existence 
‘of a lease which isa contract, and before such lease 
.or, contract can be binding, it must be drawn up in 
the manner given in's. 47. ee 

O. A. from an order.of the 2nd Additional 
Judgé, Peshawar, dated February 6, 1934.- 

Mr. Raja Singh, for the Appellant.. 

Messrs. Charanjit Lal and Nur Elahi, 
for the Respondent. ; 

Middleton, J. C.—On March 2, 1932, 
an auction was held of the right to col- 
‘lect a tax on mutton for the year com- 

mencing April 1, 1982. A list of the 


” bidders was. prepared, and attached to thia 


oes 
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list was a Jithographed form of contract 
which, it was intended, should be entered 
into between the Municipal Committee and 

the highest bidder. The result of the 
auction was subject to the subsequent 
sanction of the Municipal Committee. Abdul 
Hamid and Kala Khan jointly made the 
highest bid of Rs. 795 per mensem, At the 
bottom of the list of bids they signed a 
statement to the following effect : 

“I have heard the stipulations in the proposed 
lease of the Committee and for the present \bilfel) 
I have taken -the contract at Rs. 795 and I agree 
to be bound by the conditions therein.” 

Below this statement there was an 
endorsement, that the auction had taken 
place in their presence after the draft 
lease had been read out, signed by four 
members and the Secretary of the Munici- 
pal Committee. Presumably the requisite 
sanction of the Municipal Committee was 
obtained sometime in March, although there 
is no proof of this upon the record, and 
upon March 26, a notice was issued by the 
Committee to Abdul Hamid and Kala 
Khan to the following effect : 

“J, the Secretary of the Municipal Committee, 
have been directed to inform you by this notice 
that the contract for mutton by the Municipal 
Committee has been granted to you for the period, 
April 1, 1932, to March 3], 1933, ab the sum 
Fa Rs. 650 per mensem and as up to the present you 
have not signed the lease according to law al- 
though you have been asked to do so several 
. times, the Committee is not bound by this and 
will now re-consider the contract and decide it,” 

On March 30, a supplementary notice 
was issued merely correcting the monthly 
sum which had been erroneously given in 
the first notice. Abdul Hamid and Kala 
Khan, however, took over the collection of 
the dues upon mutton upon April 1, 
and continued to do so until June 76, 
1932. Meanwhile the Committee held a 
fresh auction in which another person 
offered Rs. 600 per mensem for the right 
and after June 26, this person took over 
the collection. At the time of the first 
auction Abdul Hamid and Kala Khan had 
paid Rs, 1,590 as an advance for two 
months, 

The Municipal Committee then instituted 
the present suit for the recovery of: (1) 
Rs. 2,279 less Rs. 3,590 as the lease money 


for the period up to June 26, 1932, and | 


(2), Rs, 1,781 damages calculated at Rs. 135 
per mensem -for the period June 27, 1932 
up to March 31, 1933. The trial Court held 
that there was no valid contract between 
the parties upon which any action could 
be brought, even though there had been 
exevuted consideration, In doing so it relied 
upon the judgment of this Court- in Munt- 
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cipal Committee, Peshawar v. Masiti (1). Tt- 
however found that the plaintiff was entitled 
to Rs. 689 being the lease money for the 
period in which the defendant had collected 
dues less the money paid in advance by 
them. The Committee appealed again, 
claiming damages for breach of contract at 
the rate of Rs. 195 per mensem. The learned 
Additional District Judge, who dealt with 
the appeal, came to the conclusion that 
the defendant-respondents had been bound 
to execute a lease deed incorporating the 
terms of the draft deed attached to the 
list of bids and that their failure to do 
so wag a breach of the terms which they 
had undertaken to perform, and hence 
that the Committee under para. 18 of the 
draft lease was entitled to re-auction the 
lease and recover the loss so incurred, 
He, therefore, granted the additional relief 
claimed by the plaintiff. The defendants 
now come up in further appeal praying 
that the appellate decree be set aside 
and that of the trial Court restored. The 
lower Appellate Court having very obvi- 
ously failed to consider that it was enforcing 
the terms of a contract which had never 
been executed, and having also failed to 
consider the effect of the judgment of 
this Court referred to above, we have called 
upon the Counsel for the respondent to 
support its decision, and three points have 
been urged. : 

First point.-In the case dealt with in 
Municipal Committee, Peshawar v. Masiti (l) 
there had been a contract drawn up between 
the lessee and the: Committee, but that 
contract had not been validated by the 
observance of the rules laid down in s. 47, 
Municipal Act; in the present case no 
such contract had been executed at all 
and there was merely a preliminary agree- 


„ment on the part of the appellants to 


execute such contract. This preliminary 
agreement was itself an enforceable con- 
tract which was broken when the appel- 
lants neglected to execute a formal deed. 
It is further urged that the breach of this 
preliminary agreement entitles the Com- 
mittee to damages. In the first place the 
argument is based upon a misapprehension. 
Although it was tacitly understood that 
a formal contract would be executed, the 
appellants never recorded an agreement 
to do so, They merely said that they 
had taken the lease conditionally after 
hearing the terms of the draft contract 
second 
place, even if this was a unilateral agree- 
(1) 141 Ind, Oas., 23, A I R 1933 esh, 16, 
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ment to execute-a contract in future, it 
did not lay down any date upon which 
that contract should be executed. It is 
not proved that there was any refusal 
by the appellants to execute a contract, 
although the notice detailed above shows 
that they neglected to do so at least up 
to March 26. Now, if there was an agree- 
ment to execute a contract, it was certain- 
ly subject to the approval of the Municipal 
Committee and. was, therefore, a voidable 
agreement, The notice dated March 26, 
1932, instead of endeavouring to enforce 
this agreement actually rescinded it. The 
consequences of rescinding a contract 
voidable at the option of the person who 
does so are given in s. 64, Contract Act, 
and amongst them is the release of the 
opposite party from performing any promise 
which he has made. We hold that even 
if there was a preliminary enforceable 
agreement between the parties it was yet 
one voidable by the Committee and was 
rescinded by it with the result that the 
appellants were relieved of their obliga- 
tions. 

The second point taken on behalf of the 
respondent is (a), that the decision in the 
judgment of this Court reported as Munici- 
pal Committee, Peshawar v. Masiti (1) is not a 
correct exposition of law and that the effect 
ofs. 47, Punjab Municipal Act, is merely 
that a contract, which does not comply 
with the rules laid down therein, shall 
not bind the Committee but shall bind 
the opposite party, and (b), that by means 
of the endorsement which the appellants 
signed upon the list of bids, they incor- 
porated the terms of the draft contract 
into that .endorsement and ‘did actually 
execute the contract which was there and 
then signed by four members of the Com- 
mittee. No argument has been advanced 
which carries any weight against those 
considered opinions and findings which 
were incorporated in the judgment of the 
Bench of this Court in Municipal Committee, 
Peshawar v. Masiti (1). We have no reason to 
differ from them and we maintain the 
view that where a Corporation or Com- 
mittee makes a contract, the formalities 
for which are prescribed by Statute, and 
when there is a failure to observe those 
formalities, the contract is invalid and 
cannot form the subject of an action, even 
though there is executed consideration. 
This disposes of part (a) of this point. 
Part (6) obviously fails in the face of the 
actual words of the endorsement which 
we have already.given in this judgment.. 
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The third point taken is that the lease 
of the right to collect dues on mutton is 
one governed by s. 83, Municipal Act, 


-and is exempted from the provisions of ` 


s. 47. We can see no reason to think 


‘that the conditions laid down in s, 83 
.Tesult in the avoidance of those laid down 


in s. 47. Section 83 presumes the exist- 
ence of a lease which is a contract, and 
before such lease or contract can be 
binding, it must be drawn up in the manner 
given in s. 47. We are of opinion that 
there was never any enforceable agree- 
ment between the parties to this suit. At 
the most there was an implied voidable 
agreement which was rescinded by the 
Committee who had the option of doing 
s0. We hold that the Committee are not 
entitled to any damages for any breach of 





contract. We accept the appeal with costs, 
restoring the decree of the trial Court. 
N. Appeal accepted. 
PRIVY COUNCIL 


Appeal from the Madras High Court 
June 28, 1935 
Lorp MERRIVALE, LORD ALNESS, SIR 
LANCELOT SANDERSON, SIR GEORGE 
LOWNDES, AND SIR Suapr Lat. 

Ser RAJAH RAVU Ser KRISHNAYYA 
RAO alias KRI RAJAH RAVU VENKATA 
KUMARA MAHIPATHI KRISHNA 
SURYA RAO BAHADUR GARU AND 
ANOTHER—APPELLANTS 
versus 

Rajah Saheb Meherban-I-Dostan 
Set RAJAH RAVU VENKATA KUMARA 

MAHIPATHI SURYA RAO BAHADUR 
GARU, RAJAH or PITTAPUR— 
RESPONDENT 

Hindu Law — Adoption (Madras School)— Widow 
without husband's authority to adopt—Consent of 
sapindas, sufficiency of — Sapindas, duty of forming 
honest and intelligent judgment on advisability or 
otherwise of adoption with reference to widow's 
branch of family — Widow intending to adopt son of 
one sapinda—Legitimacy of other sapinda doubtful 
—Widow writing to him for consent on lawyer's 
advice—Whether sufficient compliance with law— 
Such sapinda refusing consent actuated by motives of 
personal loss and personal enmity to other sapinda 
—Dissent, if canbe disregarded—Bona fide consent of 
other sapinda, sufficiency of — Widow stipulating 
that adopted son should pay her debts — Whether 


-corrupt act --Quaere—Consent of sapindas obtained— 


Motive of adopting widow, if relevant. 

Under the Madras School of Hindu Law, a widow 
who has not got authority from her husband to 
adopt, can adopt if shehasa sufficient consent of his 
sapindas to validate her act, such consént being the 
equivalent of the husband's authority.. Collector 
of Madras v. Moottoo Ramalinga (Ramnad case) (3), 
relied op, ` 

‘a family 


The sapindas are to be regarded as 
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Council, the, natural guardians of the widow, and 
the protectors of herinteresis. In giving or with- 
holding their consent to an adoption by the widow it 
is their duty in this capacity, to form an honest and 
intelligent judgment on the advisability or other- 
wise of the proposed adoption in, and with reference 
to the widow's branch of the family. Velanki v. 
Venkata Rama (4) and Adusumilli Kristnayya v. 
Adusumilli Lakshmipathi (5), referred to. [p. 885, 


col. ae 

A Hindu widow had to get the consent of the only 
two sapindas of her husband in order to make a 
valid adoption. One of them R gave his consent. 
There were real doubts in the family as to 
the legitimacy of S, the other sapinda and only 
if he were the aurasa son of his father, was his 
consent necessary. She consulted a well-known 
Vakil who advised that her only safe course was to 
make aformal application to S for his consent and 

‘her letter was drafted on the Vakil'’s advice. S 
refused his consent alleging that the widow was 
conspiring with her brothersand with the other 
sapinda (R) to bring in the son of R his life-long enemy 
and to deprive him of his right of succession to the 
estate, and his reply was instinct with the idea of 
personal loss to himself and of his personal enmity 
with Æ who was charged with corruption : 

- Held, that the widow's act in writing the letter was 
a sufficient compliance with the Madras Law of 
adoption [p. 885, col, 2.] 

Held, also that where a sapinda whose consent to an 
adoptionis sought is actuated by motives such as 
those that actuated S, his dissent may be disregarded 
and ifthe only other sapinda in the same degree 
accordsa bona fide consent, the adoption will be 
valid._ Consequently the adoption with the consent of 
R was valid. Adusumilli Kristnayya v. Adusumilli 
Lakshmipathi (5) and Paraswara v. Rangarejzu (6), 
referred to. [ibid] : 

It cannot be said that a widow who makes an 
adoption and stipulates thatthe adopted son should 
pay her debts is doing anything corrupt or immoral. 

Quaere,— Whether, where the consent of the sapin- 


das bas been obtained, the motive of the adopting 
widow is relevant 
Messrs. A. M. Dunne, K. O. and P.V. 


Subba Rao, for the Appellants. 

`` Messrs. W. H. Upjohn, K. C., L. DeGruy- 
ther, K.C., C. Sidney Smith and Sambasiva 
Rao, for the Respondent. 

Sir- George Lowndes.—This appeal 
was before the Board in June, 1933, when 
a preliminary point was considered as 
to the admissibility of certain evidence 
which had been rejected by the Indian 
Courts. As the result of that hearing 
an order of His Majesty in Council was 
promulgated by which the evidence in 
question was declared to be admissible, 
and the case was remanded to the High 
Court for fresh findings upon certain of 
the issues to which the evidence related. 
It now comes back to the Board, with the 
findings of the High Oourt,for final dis- 
posal of the appeal. 

The relevant facts are set out at length 
in. the judgment delivered by Lord Russell 
of Killowen on June 30, 1933 [Krishnayya 
Rao v. Venkata Kumara Mahipathi Surya 


KRISHNAYYA RAO V. V. RAJAH OF PITTAPUR (P. O.) 


157 10 


Rao (1)], and itisonly necessary now to 
summarise them very briefly. > 
The suit out of whichthe appeal arises 
was brought by the respondent praying 
for-a declaration that the adoption of the 
first appellant by the first defendant, since | 
deceased, and now represented by the 
second appellant was invalid. The adop- 


-tion involved the right of succession to 


the Gollaprolu estate which had formed 
part of the Pittapur Raj, an important 
zemindary of the Madras Presidency. This 
estate had been granted in 1869 by the 
then Raja of Pittapur, Gangadhara Rama 
Rao (hereinafter, as in the former judg- 
ment, referred to as thelate Raja) to 
his brother Venkata Rao, who died child- 
less some two years later, and at the time 
of the disputed adoption was in the pos- 
session of his surviving widow the first 
defendant. She adopted the first appellant 
on February 15, 1914. 

The respondent has been, since the late 
Raja’s death in 1890, the owner of the 
Pittapur Raj, and claims to be the aurasa 
son of the late Raja. His legitimacy has 
been in dispute for over 40 years, and though 
the question has been formally raised by 
litigation in the family, it has never 
heretofore been finally decided. Before the 
respondent's birth the late Raja, having 
then no son, duly adopted one Ramakrishna, 
who in 1891 claimed the estate as adopted 
son, denying the legitimacy of the res- 
pondent. The result of this suit, which 
eventually came up to the Board [Sri 
Raja Rao Venkata Suraya Mahapathi Rama 
Krishna v. Court of Wards (2)] was that the 
respondent was held entitled to the estate 
under the will ofthe late Raja, the ques- 
tion of his legitimacy, upon which a large 
body of evidence had been given at the 
trial, being left undecided. It was this 
evidence which formed the subject of the 
previous, judgment of the Board. Relying 
upon it the appellants contended that the 
respondent wasnot the awrasa son of the 
late Raja, that he accordingly had no rever- 
sionary interestin Gollaprolu, and that his 
suit was, therefore, incompetent. 

The case was heard upon the remand 
by a Bench of three Judges of the Madras 
High Court who after considering the 
further evidence at great length came to 

(1) 601A 336; 145 Ind. Cas. 216; (1933) A L J 1039; 
6 RPO 12; A IR 1933 P O 202; 38L W 409; 65 M L 


J479; 35 Bom. L R 1076;58 O L J 305; (1933) 
MW N 1191; 3 OWN 4,15 PLT 1357 M1 


P 0). 
‘ (2) 26 I A 83; 22 M 383; 1 Bom. L R 377;30WN 
J Sup. 1 (P 0). 


; 1 
415; 7 Sar. P OJ 481; 9ML 
ri 
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the unanimous conclusion that the respond- 
ent's legitimacy was established. The 
correctness of this conclusion is strenu- 
ously denied by the appellants and is the 
first question which their Lordships have 
now to decide, as upon it admittedly de- 
pends the respondent's right to sue. 

The evidence is voluminous and un- 
pleasant. Their Lordships have listened 
to its recital by Counsel and the review of 
it by the High Court for the greater part 
of six days. They think it unnecessary to 
say more than that they are not prepared 
to disagree with the findings of the High 
Court upon it. They only wish toadd on 
this part of the case that having regard 
to the terms of s. 112 of the Indian Evi- 
dence Act, it was suggested in the course 
of argument that it may be doubted 
whether on such an issue evidence of im- 
potence is not admissible. They have 
not thought it requisite to hear Coun- 
sel for the respondent on the legitimacy 
question, and they, therefore, make no 
pronouncement upon the section. Assum- 
ing but not affirming the evidence to be 
admissible they think it is not sufficient 
to establish that the respondent cannot be 
the aurasa son of the late Raja, as contend- 
ed by the appellants’ Counsel. 

The result so far is merely that the 
respondent was entitled to bring his 
suit, and his claim that the adoption 
was invalid must now be considered—a 
question on which there has been consider- 
able difference of opinion expressed in the 
judgments below. 

The trial Judge held in the respondents’ 
favour. On appeal to the High Court the 
two learned Judges refo.e whom it came 
differed, and the judgment of the trial 
Court stood. A Letters Patent appeal fol- 
lowed, which was heard by a Bench of three 
Judges, the majority holding that the 
adoption was invalid, and granting the 
respondent the relief he prayed. No 
further discussion of this part of the case 
took place on the remand. 

There is really very little dispute as to 
the law, but much as toits application to 
the facts. The first defendant did not 
claim in the present proceedings that she 
had the authority of her husband to adopt, 
but that she had a sufficient consent of his 
sapindas to validate her act, it being the 
well established law of the Madras Presi- 
dency that such consent is the equivalent 
of the husband’s authority. It is unneces- 
sary to examine the case-law on this ques- 
tion in detail, asthe doctrine is not dis- 
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puted. It was laid down by the Board in 
Collector of Madura v. Moottoo Ram- 


alinga (Ramnad case) (3) and has been 
elaborated in many later judgments of this 
Committee. Nor is there any difficulty in 
the -present case, as to who were the 
sapindas whose consent was necessary. It 
is agreed that they were the respondent 
and his brother by adoption, Ramakrishna. 
They were both formally asked by the first 
defendant for their consent: the respond- - 
ent refused: Ramakrishna apparently 
after some hesitation consented, the first 
appellant whom it was proposed to adopt 
being one of his sons. The respondent's 
refusal was ignored and the adoption was 
made: the factum is not disputed. The 
question for their Lordships’ determination 
is whether under these circumstances the 
adoption was valid. 

The respondent contends (1) that the 
application by the first defendant to him ` 
for his consent was not a genuine applica- 
tion : (2) that his consent was rightly with- 
held, and without it no adoption could be 
made: (3) that Ramakrishna’s consent was 
in effect fraudulent: and (4) that the motive 
of the first defendant in making the adop- 
tion was corrupt. The appellants join issue 
on all points. They say that the first def- 
endant’s application to the respondent was 
perfectly genuine and satisfied the require- 
ments of the law: that the respondent’s 
refusal of his consent was capricious and - 
based on purely personal considerations, 
and was rightly disregarded: that Rama- 
krishna’s consent was bona fide, and under 
the circumstances sufficient to validate the 
adoption: and that if the first defendant's 
motive was relevant, which they did not 
admit, it was proper and not corrupt. 

Before dealing with these contentions 
their Lordships think it necessary to set 
out in some detail the circumstances under 
which the adoption was made. 

The first defendant was an elderly lady 
in bad health. She had made a previous 
attempt to adopt a boy from her own fami- 
ly, alleging authority from her husband. 
This adoption was set aside by the-Courts. . 
It is, their Lordships think, sufficiently 
established that shë had again been con- 
sidering the question of adopting for some 
little time before the end of 1913. That 
she should do so, when the natural span 
of her life was drawing to a close, was, 
they think, not unnatural. She had been 
living during widowhood with her brothers, 

(3) 12M 14397; 1BL R1; 10 W R17; 2 Sar. 361; 
2 Suther 135 (P 0). 
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and much of her ample income had un- 
doubtedly been spent onthem. She had 
apparently been on friendly terms with 
the respondent, though the doubt as to his 
legitimacy, which was evidently widespread 
in the family and neighbourhood, may have 
made their relations somewhat difficult. ° 

The first appellant, whom she proposed 
to adopt, was a son of Ramakrishna, who 
was, owing to his adoption by the late 
Raja, her husband’s nephew, and therefore 
in every sense a proper person for her to 
select. He was no doubt a major at 
the time, but this, the parties being 
Sudras, was no objection. Having regard 
to her age, and the estate of which she 
was possessed, she may have thought it 
desirable to bring into her husband’s 
family someone who could relieve her of the 
burdens of estate management, rather 
than an infant whom she might never see 
in manhood. 

In order to obtain the consent of Rama- 
krishna to the giving of his son, she 
sought the services of one Krishnaswami 
Ohetty, who is described by one of the 
learned Judges of the High Court as hav- 
ing been “a great figure in legal circles 
at Madras”. He was the standing Vakil 
of the Maharaja of Venkatagiri, the 
natural brother of Ramakrishna, and it was 
through his intervention, and on the advice 
of the Maharaja, that Ramakrishna on 
January 30, 1914, agreed to give his son. 
Tt was also on Krishnaswami’s advice that 
the first defendant wrote to the respondent 
asking his formal consent to the adoption, 
and it was he who suggested the form in 
which the application should be made. Her 
letter was dated February 2, 1914, and was 


in the following terms :— 

“Tam very anxious to adopt a son for securing a 
good end to my late husband, performing his 
ceremonies, etc., and perpetuating the progeny (line). 
Further, in adopting, I intend adopting Sri Krishn- 
amma, the fourth son of Sri Rajah Rao Venkata 
Surya Mabipathi Ramakrishna Rao Bahadur, the 
adopted son of the late Rajah of Pittapuram. But 
under the decree in O. S. No. 30 of 1886 on the file 
of the Sub-Court, Cocanada, and under the decree in 
the appeal against it in the High Court, it has been 
found that 1 have no authority from my husband to 
adopt. I therefore write this letter to you earnestly 
requesting your permission for me to adopt the said 
boy. Please to consider and reply soon,” 


It may be that owing to her friendly 
relations with the respondent she expected 
a favourable reply, or, as Counsel for the 
respondent suggested, that she had made 
up her’ mind to carry out the adoption 
in any case. She came down from her 
residence to Madras where Ramakrishna 
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a sick man at the time, and 
preparations for the ceremony were put 
in band. On February 7, no reply 
having been received from the respondent, 
she wrote again giving her Madras address, 
and asking that the reply should be sent 
there. On the llth, the respondent replied 
refusing his consent. The terms of his 
letter are important and their Lordships 


set them out in full:— 

“The letter written by you on 
reached me on February 4, 1914. 

I have come to know that you are not adopting 
with an honest purpose either for the spiritual 
salvation of your deceased husband or for the per- 
petuation of his line, but bearing spite against me 
for my not rendering pecuniary help to your 
brothers as requested by them and you, and with 
a view to put me to loss and for the selfish gain 
of all of you, you have intrigued with Rajah Rao 
Venkata Surya Mahipathi Ramakrishna Rao Bahadur 
Garu who has been my long-standing enemy and 
arranged to adopt his son. p 

(2) That you have resolved upon making the 
adoption with the motive mentioned in para, 1 
supra and have not applied for my consent with 
an honest mind will be evident from the very fact 
that, instead of asking for permission to adopt a 
suitable boy, you wrote to me to say that you wanted to 
take in adoption the fourth son of Sri Rajah Rao 
Venkata Surya Mahipathi Ramakrishna Rao Bahadur 
Garu and were very desirous of having my consent 
for the same. 

(3) Had you come to me and told me the neces- 
that has arisen for you to make an adoption 
and the reasons for adopting that boy, l would 
have been in a position to discuss with you about 
it in person and express my opinion to you, 

(4) You, your brothers and Sri Rajah Rao 
Venkata Surya Mahipathi Ramakrishna Rao Bahadur 
Garu having joined hands in the manner set forth 
above in order to put me to loss, you and your brothers 
having made some arrangements for yourselves, as 
consideration for your agreeing to adopt his son, 
and you having given him some consideration for 
his aceording consent to you to make an adoption, 
and having thus decided upon the arrangements, 
you and your brothers went to Madras and being 
bent upon adopting that boy, you wrote to me the 
letter merely for the sake of formality and not with 
an honest desire to obtain my consent. 

(5) In pursuance of the arrangement that was 
made by your late husband and my father, the late 
Sri Rajah Rao Venkata Mahipathi Gangadhara 
Rama Rao Bahadur Garu, you were precluded by 
your husband from making an adoption. 

(6) The consent given by Sri Rajah Rao Venkata 
Surya Mahipathi Ramakrishna Rao Bahadur Garu, 
for his own gain, to your adopting his son is 
not valid. 

(7) Further, I being the aurasa son, Sri Rajah 
Rao Venkata Surya Mabipathi Ramakrishna Rao 
Rahadur Garu, who is an adopted son, hasno authority 
to give the consent. It is therefore not possible to 
give you consent as desired in your letter. Please 
to consider.” ‘ 

The respondent’s refusal of consent was, 
as already stated, disregarded, and the 


adoption took place a week later. 


In the meantime, however, negotiations 
had taken place between the first defendant 


wag living, 


February 2, 1914, 
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and the first appellant which create the 
Principal difficulty of the case. The first 
defendant had incurred debts amounting, 
it was said, to about 2 lakhs of rupees, 
which would not have been binding on 
the estate in the hands of the adopted son. 

They were no doubt to a large extent 
incurred in the interests of her brothers, 
but their Lordships are satisfied that there 
were debts for a considerable sum for 
which the lady was, or at all events con- 
sidered herself to be liable, and she was 
not unnaturally anxious about their payment. 
She accordingly sent an intermediary to 
Ramakrishna to arrange for this. He 
replied that his son was of age and it 
was for him to decide. When the matter 
was put before the first appellant, he was 
evidently unwilling to undertake what might 
well prove to be an indefinite liability, 
and said that it would be better that she 
should\take halfthe estate and discharge 
the debts herself. This was.agreed to, and 
their Lordships have no doubt that the adop- 
tion wasmade on thisunderstanding. The 
agreement was duly carried out by a deed 
executed by the first appellant the day 
after the ceremony, and by another con- 
temporaneous deed he bound himself to 
pay maintenance to his adoptive mother 
at the rate of Rs. 500 per mensém. The 
maintenance deed is not attacked, but the 
conveyance of half the estate to the lady is 
claimed by the respondent to be clear evi- 
dence of a corrupt bargain on her part, and 
Ramakrishna.is charged with being a party 
to the “conspiracy”. 

Their Lordships are now in a position 
to deal seriatim with the contentions of the 
respondent enumerated above. 

The first contention, that the first defen- 
dant never really sought the consent of 
the respondent at all, is, in their Lordships’ 
opinion, without foundation. The lady was 
in a difficult position, as there were obviously 
very real doubts in the family as to the 
legitimacy of the respondent, and it was 
only if he was the aurasa son of the late 
Raja that his consent was necessary. She 
consulted a-well-known Vakil, and he evident- 
ly advised that her only safe course was 
to make a formal application to the res- 
pondent fcr his consent, and her letter 
(quoted above) was drafted on his advice. 
Their Lordships have no hesitation in 
holding that it is a sufficient compliance 
with the requirements of the Madras 
law. 

The second contention urged by the 
respondent, that his consent was: rightly. 


-= . - 
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withheld, must also, their Lordships think, 


fail. The sapindas are to be regarde 
as a family Oouncil{Velanki v, Venkata 


. Rama (4)] the natural guardians of the 


widow, and the protectors of her interests 
[Adusumilli Kristnayya v. Adusumilli 
Lakshmipathi (5)}. In giving or with: - 
holding their consent it is- their duty; 
in this capacity to form an honest and 
intelligent judgment on the advisability 
or otherwise of the proposed adoption in, 
and with reference to the widow's branch 
of the family. In their Lordships’ 
opinion the reply of the respondent shows 
that he did not carry out this duty: 
Most of the reasons stated in the letter for 
his refusal are. admittedly untenable, 
and have been abandoned. Henow pins his 
faith to the suggestion that the real object 
of the widow was to secure a substantial 
portion of the estate for herself and 
her brothers, and it issaid that this is 
sufficiently stated in para. (4) of his-letter. 
Their Lordships do not so read the para- 
graph. The respondent knew nothing of 
the proposal for liquidation of the lady’s 
debts, and made no: enquiry from her - 
about it. The whole letter is instinct 
with the idea of personal loss to himself, 
and his personal enmity, to Ramakrishna, 
who is in effect charged with corruption. - 
There is nothing in the paragraph referred 
to which suggests that the respondent 
considered that the terms attached to the 
adoption would be detrimental to the 
estate: it ineffect only alleges that the 
first defendant was conspiring with her 
brothers and with Ramakrishna: to bring 
in the son of his lifelong enemy and to 
deprive him of his right of succession to 
the estate. Their Lordships have no 
hesitation in holding that where a sapinda 
whose consent to an adoption is sought 
is actuated by motives such as these; his’ 
dissent may be disregarded, and they think 
it follows that if the only other sapinda: 
in the same degree accords a bona’ fide 
consent, the adoption will be valid: see 
in this connection Paraswara v. Rangaraja 
(6) and the remarks of Viscount Cave in 
the Adusumilli case.(5) cited above, at 
p. 102* 

The third contention of the respondent 


is that Ramakrishna’s consent was‘invalid, 

(4) 4 IA 1; 1 M 174; 26 WR 21; 3.Suther. 353; 3 Sar: 
669; 1 Ind, Jur.63 (P O). 

(5)471 A 99; 56 Ind, Cas, 391; 18 A L J 601; (1920) _ 
M WN 385; 24 O W N 905; 39M LJ70; 283M LT 
70; 43 M 650; 12 L W_625(P O). 

(6) 2 M 202; 4 Ind. Jur. 393, 
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He was at first charged with having been 
bribed by the first defendant, but this alle- 
gation is now dropped. Then in the 
respondent's plaint he was said to have 
been in sucha stateof body and mind 
that he was incapable of consenting. This 
was clearly disproved at the trial, and 
has also been dropped. The next sugges- 
tion was that Ramakrishna being only an 
adopted son was not entitled to give assent. 
This again has been dropped. Then it 
was argued that the fact that he was 
giving his son disqualified him from as- 
senting, but no authority could be found for 
this contention, and it also now disap- 
pears, Before the Board it isseid thet he 
was a party to the corrupt bargain by 
which half the estate was to go to the 
lady's family for the benefit of her design- 
ing brothers. (Jounsel for the respondent 
calls it a “conspiracy”"—the sugestion being 
that Ramakrishna in order to get one-half 
of the estate for his son was a party to 
the agreement by which the other half 
should go to the lady, Their Lordships 
do not think that the evidence bears out 
this suggestion. The arrangement about 
debts was not before him when he gave 
his assent, and when asked about the 
debts, he merely referred the matter to his 
son and leftit to his decision. In their 
Lordships’ opinion Ramakrishna’s consent 
was given by him bona fide and was 
sufficient under the circumstances to 
validate the adoption. 

The last objection urged by the respon- 
dentis based on the motives of the first 
defendant. She is said not to have made 
the adoption for the benefit of her hus- 
band or upon religious grounds, but 
merely in order to get hold of a sub- 
stantial part of the property, Their Lord- 
ships doubt if, where the consent of the 
sapindas has been obtained, the motive of 
the adopting widow is relevant. They do 
not, however, consider it necessary to 
decide this question in the present case 
as assuming it to be so, they think that 
there is no ground ‘for imputing a corrupt 
motive tothe lady. They have already 
stated that she was indebted in a consider- 
able sum, and it was, they think, only 
natural that she should be anxious to have 
its’ payment secured. It is said that 
though in the case of a man unpaid debts 
are a burden in the after-life, the doctrine 
had no application to women. Whether 
this may be ‘so or noton a strict reading 
of the ancient texts, their Lordships have 
little doubt that the ordinarily pious Hindu 
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widow would not look upon the matter 
from this point of view. Indeed Kumara- 
swami Sastri, J., who is well qualified to 


. speak onsuch a matter, says that accord- 


ing to Hindu notions, unpaid debts are 
regarded as sins às much in the case of 
a woman as in that of a man. Itis, their 
Lordships think, clear on the evidence that 
the first defendant would have been satis- 
fied if the first appellant had merely 
undertaken the responsibility of her debts 
and tbat it was his choice to give her a 
half of the estate instead. Their Lordships 
agree withthe learned Judgeto whom they 
have just referred when he says 

“I čo not think that a widow who makes an 
adoption, and stipulates that the adopted son 
should pay her debts, is doing anything corrupt 
or immoral.” 

It was: also rather faintly suggested 
that the adoption of the enemy’s son was 
planned to spite the respondent because 
he kad refused a loan to the lady's 
brothers in which she had interested 
herself. Their Lordships do not consider 
it necessary to go into this suggestion at 
length. They think it sufficient to say - 
that in their opinion it is not borne out 
by the evidence. 

It only remains to deal briefly with the 
six judgmentsin which the validity of 
the edoption has been discussed. They 
disclose a remarkable divergence of opinion 


‘on almost every question involved. 


Ths trial Judge held that the applica- 
tion bythe first defendant for the res- 
pondent’s consent was not bona fide, and 
was prepared to disallow the adoption on 
this ground alone. In this he does not 
appear to be supported by any of the judg- 
ments in the High Court. He further thought 
that the respondent's refusal was proper 
both on the ground that the adoption would. 
introduce a “‘stranger” into the family, and 
that ke was entitled to object to the first 
appellant as the son of a man who had 
consistently denied his legitimacy. Their 
Lordships are unable to understand how 
a son of Ramakrishna, the respondent's 
brother, by Hindu Law, could be regarded 
as a stranger to the family, nor can they 
agree that the fact that the first appellant 
refused to recognize the legitimacy of the 
respondent, was a valid reason for refusing 
to allow his adoption into the Gollaprolu 
branch, 

Dealing with the question of Rama- 
krishna’s consent, he was of opinion that . 
there was no ground for impugning its 
bona fides: it was only insufficient by 
reason of the respondent’s refusal. If this 
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could be disregarded he had no doubt that 
the consent of Ramakrishna alone would be 
sufficient. 

On the first appeal to the High Court, 
Krishnan, J. and Venkata Subba Rao, J. 
differed only as to the validity of the 
respondent's refusal. The former learned 
Judge thought that though the first defend- 
ant might well be credited with an intention 
to benofit her deceased husband's soul, as 
that is always a consideration for an adop- 
tion, her main object was undoubtedly to 
get her husband's property or as much of it 
as she could get, into: her own hands 
absolutely. He was not prepared to hold 
that this of itself would entitle the Court to 
declare the adoption invalid, but he thought 
that it was a proper matter for the sapindas 
to consider, and that the respondent's 
refusal of assent was justified on this 
ground. He agreed with the trial Judge 
that if the respondent's dissent was shown 
to be “unreasonable” it could be ignored, 
and that in that case Ramakrishna's 
consent would be sufficient, 

- Venkata Subba Rao, J. held that the first 
‘defendant was not actuated by any corrupt 
motive. He thought that the arrangement 
by which she got half the estate for the 
payment of her debts played no part at all 
as an inducing factor in bringing about 
the adoption. He continued:— 

“T find it difficult to arrive at any other conclusion 
on the evidence on the record, which, as I have 
said, is practically all one way. But the contention 
of the plaintiff's learned Vakil amounts to asking us 
to base our finding on speculative reasoning, rejecting 
the whole body of positive and direct testimony. He 
asks us to say that it is more probable that the 
widow's act was selfish and she was actuated by 
fraudulent motives. 
refuse to act upon the evidence in the case, and in 
the absence of compelling circumstances, assume 
without warrant, that the widow was actuated by 
improper motives.” 

On the question of the respondent’s refusal 
of his consent, the learned Judge came to 
the conclusion that he had 

“approached the question with a biassed mind and 
rendered himself incapable to be a proper judge of 
the transaction”, 


that 

“he was influenced by improper and selfish motives 
in refusing consent, and that the reasons on which 
he seeks to justify his refusal are utterly unsound”. 


When the case came before the High 
Court again on the Letters Patent appeal, 
Kumaraswami Sastri J. agreed with Venkata 
Subba Rao, J.: and held the adoption to be 
valid. He came tc the conclusion that there 
was no corrupt motive in the mind of the 
widow. He emphasised the sacramental 
view of adoption among Hindus, as to which 
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he was well qualified to speak, and expressed 
the opinion that even if it was shown that 
the first defendant wanted to get a personal 
benefit for herself, the adoption could not be 
set aside on that ground. He said :— 

“Secular motives docome into play and influence 
persons in making adoption. Where an adoption is 
made by a widow both in fulfilment of her religious 
duties and also for the purpose of getting a gain 
for herself, it seems to me the proper thing is to 
hold that the adoption would be valid while an 
arrangement for her personal benefit, if not within 
the limits actually allowed by law, would be void, 
No case has been cited where in such cases the 
adoption has been set aside; but the Court always 
confined itself to declaring the arrangement limiting 
the adopted son's rights voidable at his instance.” 

Their Lordships do not find it necessary 
to decide this important question in the 
present case, but they think that this dictum 
of the learned Judge may require serious 
consideration on some future occasion. 

He also held that the respondent’s refusal 
to consent to the adoption was “influenced 
by purely personal motives”, and was not 
justified. 

His learned colleagues, Odgers, J. and 
Jackson, J. took the opposite view. Neither 
of them seem to have taken much account 
of the religious aspect of adoption in the 
eyes of a Hindu widow, and they both held 


-that the sole motive of the first defendant 


was @ mercenary one. Odgers, J. thought 
thet this was sufficient in itself to invali- 
date the adoption, but he went on to consider 
the grounds of the respondent’s refusal and 
held that it was justified. He was “unable 
to say on the best consideration he could 
give to the terms of the respondent's letter 
that he had refused his consent from dis- 
honest or improper motives or without a 
fair exercise of discretion”. Jackson, J. 
came to the same conclusion as to the 
respondent's letter of refusal and thought 
that it was justified by the bargain between 
the first defendant and the first appellant. 
He also found that Ramakrishna colluded 
with the first defendant and one of her 
brothers, who had been a witness in the 
ease, “in order to alienate half the estate 
in the [respondent’s] despite,” but the 
reason he gives for this finding is not, their 
Lordships think, very convincing. 

In the result their Lordships are of opinion 
that the appeal should be allowed; and 
that the respondent's suit should be dismiss- 
ed. On the question of costs they think 


“that the defence based on the legitimacy 


issues, though these have failed, was not 
under the circumstances unreasonable, and 
the appellants were entitled to the decision 
of the Court uponthem, They do no 
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think, however, that an appeal to His 
Majesty in Council was justified on this 
part of the case, and that this must be 
recognized in dealing with the costs. 

Their Lordships will therefore humbly 
advise His Majesty that the appeal should 
be allowed, and the respondent's suit 
dismissed with half the costs incurred in 
the Indian Courts, and that the appellants 
Po have half their costs before this 

- Board. 


N. f Appeal allowed. 

Solicitors for the Appellants.—Messrs: Hy. 
S. L, Polak & Co. 

Solicitors for the Respondent.—Messrs. 
Douglas Grant & Dold. 
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PRIVY COUNCIL. 
Appeal from the Oudh Chief Court 
July 23, 1935 
Lorn THANKERTON, SIR JoHN WALLIS AND 
BIR SHADI LAL. 
Kunwar RAMESHWAR BaKHSH 
SINGH AND OTARRS-- APPELLANTS 
versus 
Thakurain BALRAJ KUAR AND ofanrs 


— RESPONDENTS. 
Will—Construction—Intention of  testator—Sur- 
. rounding circumstances, if to be considered—All parts 

of will not reconcilable with one another—Latter 
should prevail— Succession Act (XXXIX of 1925) 
-8, 82—Held, on construction of will that absolute 
estate was conferred—Clauses repugnant to absolute 
estate created—Whether can cut down that estate— 
renee of such clauses, 

interpreting testamentary instruments it is 

duty of the Oourt to find out the intention of the 
testator. That intention isto be gathered from the 
language used by the testator because it is the 
words used in the instrument, by which he has 
conveyed the expression of his wishes, The mean- 
ing to be attached tothe words may, however, be 
affected by surrounding circumstances ; and when 
this is the case, those circumstances should be taken 
into consideration. As laid down bys. 82 of the 
Succession Act, the meaning of any clause in a 
will is to be collected from the entire instrument : 
and all the parts of awill are tobe construed with 
reference to each other and so as, if possible, to form 
one Se pee Rabe ‘v hiere itis not possible to 
reconcile a e parts, the latter i 
zone coe parts, must prevail. [p. 

A will anda codicil executed by the 
clearly showed that ‘the testator was most la 
that no part of his estate should go to his uncle 
and his descendants. It was also clear that his wife 
A was the chief object of his bounty. Paragraph 1 
contained a clause that she was to remain in pos- 
session and that “she may, on the occasion of any 
suitable and proper necessity arising, sell any share 
or part ofthe land or the entire estate, or she may 
make any other kind of transfer or may appoint 
anyone as her successor 
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Held, that whatever may be the exact meaning of 
the phrase, it limited only her power of sale, but 
did not qualify the right of making any other kind 
of transfer or of appointing a successor and that the 
view that he intended to give her an absolute estate 
of inheritance received confirmation from the expres- 
sions “her successor ” and “her estate” which were 
to be found in cls. 1, 2 and 4 of the will, and, therefore, 
it must be held that the testator intended to bestow. 
an absolute estate of inheritance upon the lady. 
She took an absolute estate of inheritance under the 
testamentary instrument of her husband, and she © 
was competent to make any devise ; 

Held, also that if certain subsequent clauses were 
repugnant to the absolute estate created in favour 
of the lady, they could not cut down that estate 
and must consequently be held to be invalid. 


Messrs. W. A. Upjohn, K.C. and M. A. 
Jinnah, for the Appellants. D 

Messrs. L. DeGruyther, K. C., S. Hyam 
and C. Naimullah, for the Respondents. 

Sir Shadi Lal.— On June 4, 1918, 
one Babu Indarsen Singh, a taluqdar of 
the estate of Dhaurwa situate in the Pro- 
vince of Oudh, died, leaving him surviving 
two widows, Annapurna Kuar and Balraj 
Kuar, and two daughters, namely Brijraj 
Kuar by his deceased wife Jadunath Kuar, 
and Hemraj Kuar by his wife Balraj Kuar, 
The senior widow, Annapurna Kuar, 
succeeded to the entire property of her 
deceased husband; and on November 22, 
1923, she made a will by which she devised 
the property in dispute tothe junior widow, 
Balraj Kuar, for her life, and after the 
latter's death to the two daughters of her 
husband in equal shares as absolate owners. 

In June 1929, Annapurna Kuar ‘died, and 
the estate left by her was claimed by the 
surviving widow, but her claim was resisted 
by the sons of Babu Indarsen Singh’s 
daughter, Brijraj Kuar. The revenue 
authorities, who dealt with the dispute in 
the first instance, accepted the counter- 
claim made by the sons of Brijraj Kuar; 
and directedthat themutation of the estate 
should be effected in their favour. 

Thereupon, Balraj Kuar commenced in 
May, 1930, the present action to recover 
possession of the property. She founded 
her title upon the will made in her favour 
by Annapurna Kuar in November, 1923, 
and it is common ground that she would 
be entitled to succeed to the estate, if 
Annapurna Kuar was competent to make 
the testamentary disposition in her favour. 
It is, however, clear that she could make the 
devise in question only if she had got an 
absolute estate from her husband. 


Now, it is an undisputed fact that Babu 


Indarsen Singh made a will on 
March 15, 1899, and that it was followed 
by a codicil on September 29, 1910. 
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The crucial question is whether the testator 
therehy conferred upon Annapurna Kuar 
an absolute estate in his property. The 
answer fo the question depends upon the 
interpretation to be placed upon his will, 
which must be read along with his codicil. 
The parties are agreed that both these 
documents were executed by him, and that 
he was competent to do so. , 

The trial Judge, after an elaborate dis- 
cussion of the terms of both the will 
and the codicil, reached the conclusion that 
the testator gave his senior widow an ab- 
solute estate of inheritance, and that con- 
clusion has been endorsed on appeal by a 
Division Bench of the Chief Court of Oudh. 
On this appeal preferred by the defendants, 
their Lordships have carefully examined the 
scope and effect of the various clauses 
contained in the will and also the codicil in 
the light of the arguments advanced by the 
learned Counsel on both sides; and are not 
prepared to dissent from the concurrent 
decisions of the Courts in India. 


The language of the codicil, as will be 
seen presently, does not create any diffi- 
culty; but the clauses of the will making 
dispositions of the property have given 
rise to a controversy between the parties. 
The will is couched in high-flown Urdu 
language, but its translation embodied in 
the judgment of the trial Judge was, as 
stated by the learned Judges of the 
Appellate Court, “accepted to be correct 
for all practical purposes” by both the 
parties in the Courts below. ‘The testator 
after describing his property, proceeds to 
dispose of it as follows: 


“In respect of all this property I makea will 
according to the conditions below in favour of my high 
placed wife Musammat Annapurna Kuar Sahiba, 
daughter of Sardar Shivji Singh, for whom I 
have great affection and love,and who has looked 
upon serving me in every way and giving me 
satisfaction as her main duty and has given pre- 
ference toit over her comfort, health and heartfelt 
desires; and in future also judging from her refined 
and sound common sense and her far-reaching and 
subtle intellect as well as from her genuine, artless 
and unadulterated affection for me, Ihave this 
strong hope that this very condition of hers in accor- 


dance with my temperament shall continue all 
throughout my life without any change or 
alteration. 


“1, If God forbid I donot have any male issue 
or ifone is born and dies thereafter then my afore- 
said high-placed wife, namely Musammat Annapurna 
Kuar shall after me always remain in possession and 
enjoyment of my aforesaid estate and landed property 
which I shall possess at present and might possess 
in future with full powers of transfer of every 
description forever in this way, that she may, on the 
occasion of any suitable and proper necessity arising, 
sell any share or part of the ind or the entire estate, 
or she may make any other kind of transfer or may 
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appoint anyone as her successor except any male or 
female issue of my uncle B. Chandrez Singh (whom 
God forgive and on whom may He have mercy). 

“2, In the eventcf no male-issue of mine exist- 
ing, the said high-placed wife after her own posses- 
sion and enjoyment of the estate is authorised to 
select any one of my daughter's issue as her successor. 

“3. In case the said wife does not do so, and in 
the event of my daughter or daughters having 
more than one issue then the said children after the 
death of my high-placed wife will possess and enjoy 
my estate and property in the same manner and - 
subject to the same conditions as my own child or 
children would have held possession of the. property. 

“4 IfGod forbid, therebe no mele or female 
issue even from the daughter, then the said high- 
placed wife without regard to the conditions and 
limitations laid down in the second and third 
clauses mentioned in this instrument shall have 
power to transfer by any means her estate to her 
own family or to any stranger or to appoint any one 
as her successor, 

“5, In no case and under no circumstances and 
for no reason whatsoever shall any right of inherit- 
ance in my estate, property or thing devolve on. 
any male or female descendant of my uncle B. 
Chandrez Singh (whom God forgive and on whom 
may He have mercy) but solely on my male or 
female issue: nor shall the said high-placed wife 
be competent to transfer under any circumstances 
and for any reason any right mentioned in this 
deed to any descendant, male or female, of my 
said uncle B. Ohandrez Singh. 

These are the material provisions of the 
will, and they have to be considered 
with the, document of September 29, 
1910, which is described by the testator 
as a deed of declaration or acknowledg- 
ment, but is admitted to be a codicil. 
This instrument, the language of which 
is free from ambiguity, is in these terms: — - 

“By virtue of this deed of declaration or 
acknowledgment I hereby make manifest and 
known (to all and sundry) that I have by means 
of the will of March 15, 1899, appointed 
and declared my wife Thakurain Anna- 
purna Kuar permanent owner, like myself, she has 
and will continue to have proprietary rights of 
an owner in my entire Talugdari estate and pro- 
perties both movable and immovable situated 
in.... But of course if a male child were to be 
born to me from the womb of Thakurain 
Annapurna Kuar either before or after the birth 
of a son from the womb of my second wife 
Thakurain Balraj Kuar, then that son will be the 
permanent owner (of my estate) and in any case 
my second wife will be entitled to a maintenance 
allowance (from the estate). 

And if no son is bom to me from the 
womb of Thakurain Annapurna Kuar (but) a son 
is born to me from the womb. of Thakurain 
Balraj Kuar, then he alone will be the permanent 
owner of the estate and property mentioned above, 

“The sons of my uncles’ sons neither have nor 
shall have, under any circumstances, any right or 
interest in my property and estate.” 


These two documents constitute the 
testamentary instrument, and in interpret- 
ing them, it is the duty of the Court to 
find out the intention of the testator. Tt 
is clear that that intention is to be gather- 
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ed from the language used by the testator, 
because it is the words used in the instra- 
ment, by which he has conveyed the ex- 
pression of his wishes. The meaning to 
be attached to the words may, however, 
be affected by surrounding circumstances; 
and, when this is the case, those circum- 
stances should be taken ‘into considera- 
tion. As laid down by s. 82 of the 
Indian Succession Act, the meaning of 
any clause in a will is to be collected 
from the entire instrument; and all the 
parts of a will are: to be construed with 
reference to each other and so as, if pos- 
sible, to form one consistent whole. Where 
it is not possible to reconcile all the 
parts, the latter must prevail. 


Now, a perusal of the will and the 


condicil leaves no doubt that the testator 
was most anxious that no part of his 
estate should, in any event, go to his 
uncle Chandrez Singh orto his descend- 
ants. This was the overriding consideration 
as revealed by the documents, and he 
did not want to leare any loophole 
which would enable them to get his pro- 
perty either by succession or by transfer. 
It is also clear that his wife Annapurna 
Kuar to whom he refers in eulogistic 
terms, was the chief object of his bounty, 
and that he desired to benefit her as far as 


possible. 
It is, however, argued that he gave 
her, only a restricted, and not an abso- 


lute, estate; and that argument rests 
upon the phrase “on the occasion of any 
suitable and proper necessity arising.’ 

which is found in cl. 1 of the- will. 
It cannot be seriously disputed that, in 
the absence of that phrase, the language 
of the clause in question is wide enough 
to confer upon her an absolute estate of 
inheritance, The Jearned Judges of the 
Chief Court hold that the testator did not 
intend to restrict her estate, but gave her 
“the power to decide as to whether suitable 
and proper necessity” for a sale has or has 
not arisen, Whatever may be the exact 
meaning of the phrase, it limits only her 
power of sale, but does not qualify the 
right of. making any other kind of trans- 
fer or of appointing a successor. Indeed, 
the language of the phrase appears to be 
whollyi nappropriate in its application to the 
power of appointing a successor. The 
view that he intended to give her an 
absolute estate of inheritance receives 
confirmation from the expressions “her 
successor” and “her estate” 
be found in els. 1, 2 and 4, 


RAMESHWAR BAKHSH SINGH V. BALRAJ KuaR (P.C. 


which are to- 


15710 


All doubt on the subject is, however 
dispelled by the codicil, which states in 
explicit terms that the’ testator had, by 
the will of March 15, 1899, declared 
his wife Annapurna Kuar to'be “per- 
manent owner” of the estate like himself, 
He himself was admittedly the absolute 
owner of his property, and he makes it 
clear in this document that he intended to 
give her an estate similar to hisown. This 
is the testator’s own interpretation of the 
language used by him in his will, and 
this interpretation must be treated as 
authoritative, Their Lordships observe that 
the trial Judge and also both the Judges of 
the Court of Appeal were familiar with 
the language used by the testator, and 
their opinion, as to the meaning of the 
clause, is entitled to great weight. They 
are unanimous that the testator intended 
to bestow an absolute estate of inheritance 
upon the lady, and the appellant has 
not satisfied their Lordships that that de- 
cision is erroneous, 

It is true that some of the later provi- 
sions of the will appear to be in conflict 
with the absolute estate given to her by 
cl.l. While cl. 2 is merely permissive, 
cl. 3 can have no operation, if she takes 
the estateas an absolute owner. In the 
event of her dying without disposing of the 
property or appointing a successor, the 
estate would descend, to her heirs ab 
intestato, and not to the persons mentioned 
in cl. 3. Norcan cl.4 take effect, as the 
power totransfer or to appoint a successor, 
which it seeks to confer, has already been 
given to her by the wide language of cl. 1; 
and the provision in cl. 4appears to be a 
surplusage. 

There can, however, be no doubt that if 
these clauses are repugnant to the absolute 
estate created in favour of the lady, they 
cannot cut down that estate and must con- 
sequently be held to be invalid. 

For the reasons stated above, their 
Lordships concur with the Courts in India 
that Annapurna Kuar took an absolute 
estate of inheritance under the testamentary 
instrument of her husband, and that she 
was competent to make the ‘devise invoked 
by the respondent. They will, therefore, 
humbly advise His Majesty that the appeal 
Bome be dismissed with costs. 

Appeal dismissed. 

Solicitors for the Appellant:—Messrs. T. 
L. Wilson & Co. 

Solicitors for the Respondents:—Messrs. 
Barrow Rogers & Nevill. 
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PRIVY COUNCIL 
Appeal from the Rangoon High Court. 
; July 11, 1935 
Lorn ATKIN, SIR JOHN WALLIS AND BIR 
SHADI Lat. 
HOE KIM SEING - APPELLANT 
Versus 


MAUNG BA CHIT—RESPONDENT 

Sale of Goods Act (III of 1930), ss. 19, 22— Rule 
for determining the time when property in goods 
passes to buyer—Intention of parties—Rules for 
ascertaining intention—Absence of express term in 
contract—Question of real intention depends on pecu- 
liar features of each transaction—Held, on facts and 
circumstances, that property in goods had passed to 
buyer before adjudication of seller as insolvent. 

The rule for determining the time when the 
property in the goods passes to the buyer is con- 
tained in s. 19 of the Sale of Goods Act, 1930, 
That section provides that in the case of a contract 
for the sale of specific or ascertained goods the 
property in them is transferred to the buyer at such 
time as the parties to the contract intend it to be 
transferred. Consequently, the intention of the 
parties is the decisive factor in determing the issue; 
and, if that intention is expressed in the contract 
itself, no difficulty arises. But where the contract 
contains no such express provision, the intention 
has to be gathered from the conduct of the parties 
and the circumstances of the case. The rules for 
ascertaining the intention are embodied in ss. 20 to 
24 and unders. 22 where there is a contract for 
the sale of specific goods in a deliverable state, but 
the seller is bound to weigh, measure, test or do 
some other act or thing with reference to the goods 
for the purpose of ascertaining the price, the proper- 
ty does not pass until such act orthing is done and 
the buyer has notice thereof. But thisrule, being 
only arule for ascertaining prima facie the intention 
of the parties, must yield to any contrary intention 
which may be gathered from the circumstances of 
the case. The question in each case is what was 
the real intention of the parties, and that intention 
must, in the absence of an express term in the con- 
tract, depend upon the peculiar features of each 
transaction. Martineau v. Kitching (1), referred 
to. 

Where the circumstances make it clear that the 
parties to the contract intended that the buyer 
should become the owner of the goods on payment 
of the balance of the price; the major portion of the 
price had been paid by the seller; all the persons 
interested in the goods met in order to transfer the 
goods tothe buyer who had advanced a large sum 
of money for their purchase and the price still due 
to each of the persons from whom the seller pur- 
chased the goods was then calculated and promptly 
paid by the seller's agent sothat the property in 
the goods should pass to the seller and from him to 
the buyer ; 

Held, that nothing remained to be done to com- 
plete the transfer of ownership to the buyer and 
it could not be said thathe made the payment to 
benefit the other creditors ofthe seller by facilitat- 
ing the seizure of the goods in satisfaction of their 
claim. The buyer paid the money to discharge the 
claims of those who sold tothe sellerfor the balance 
of the price and to acquire property in the goods 
and the intention of the parties was thathe should 
become the owner of the goods as soon as he had 
made the payment. The passing of the property 
did not, therefore, depend upon the measurement 
and neither the attachment of the goods nor the 
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order of adjudication of the seller after the payment 
could adversely affect the title which had vested in him. 

Messrs. L..DeGruyther, K. C. and Rennell 
for the Appellant. i 

Mr. R. W..Leach, for the Respondent, 

Sir Shadi Lal.—This appeal from a 
judgment of the High Court of Judicature | 
at Rangoon raises the question whether ` 
the property in certain paddy belonging 
to one Maung Po Ni had passed to the 
appellant, Hoe Kim Seing, before the date 
on which the estate of the former vested 
in the Official Receiver who was appointed 
by the Court adjudging him an insolvent. 

The circumstances, which have led to the 


dispute, may be briefly stated. Maung Po 
Ni (hereinafter called Po Ni) was a 
cultivator of paddy in Burma and also 


dealt inthe purchase and sale of that 
commodity. He made his purchases with 
borrowed capital, and in 1930 he was 
indebted to several persons, including the 
appellant who was a merchant doing 
business on a large scale in the purchase 
of paddy. He had advanced about two 
lakhs of rupees to Po Ni for the purchase 
of paddy, which was to be delivered by the 
cpa to the creditor in satisfaction of the 
ebt. 

It appears that Po Ni was unable to 
discharge his liabilities, and, accordingly, 
on July 22, 1930, he presented to the Court 
ofthe District Judge at Pegu a petition to 
be adjudged an insolvent. On August 16, 
1930, the Court made an order of adjudica- 
tion, and appointed the respondent Maung 
Ba Chit to be the Receiver of the insolvent’s 
estate.. This order took effect from July 22, 
1930, the date of the presentation of the 
petition; and it is clear that the whole of 
the property, which belonged to the insolvent 
at that date, vested in the Official 
Receiver. 


Now, it may be stated at the outset, that 
this appeal is not eoncerned with the 
insolvent’s paddy which was stored at 
Nyaunglebin in the Pegu District, and 
that the dispute between the parties ig 
now confined to the paddy which was 
stored at another place called Peinzalok 
situated in the same District, 
paddy consisted of 28,000 baskets, and it 
is common ground that 21,000 baskets 
thereof were stored in a granary having 
three compartments, each containing 
7,000 baskets, and that the remaining 7,000 
baskets were stored in another go-down. 
The paddy stored in the granary of three 
compartments was originally the property 
of one Po Thin, who on April 24, 1930, 
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entered into a contract with Po Ni for 
its sale. On that date the seller executed 
in favour of the buyer a document called 
“Sold Note’, and the latter executed a 
corresponding document called “Bought 
Note”, These notes recorded the gale of 
the paddy to Po Ni at the price of Rs. 160 
for 100 baskets, and the receipt by the 
seller of Rs, 2,100 as earnest money. The 
parties are agreed that the seller subse- 
quently got, in part payment of the price, 
Rs. 12,000 on May 24, Ra. 2,000 on June 15, 
and Rs. 9,000 on June 22. After making 
these payments, the purchaser was liable 
to pay only Rs. 8,500, which represented 
the balance of the price for 21,000 baskets 
of paddy. 


The second lot of paddy measuring 
about 7,000 baskets belonged to one Hubba, 
and he sold it to Po Ni on April 25, 1930, 
‘atthe same rate, viz., at Rs. 160 for 100 
baskets. The notes exchanged between the 
parties contained similar terms, except 
that the seller received on that date 
Rs. 600 as earnest money. There is ample 
evidence and indeed it is not disputed, 
that the buyer paid to the seller also 
another sum, Rs. 100, on that very date, 
and Rs. 6,000 on May 21, 1930. The 
balance of the price to be paid by him was, 
therefore reduced to Rs. 4,500, Of this 
lot of paddy, 1,164 and 720 baskets were 
received by him on May 26, and May 27, 
- 1930, respectively, and consigned by him 
to the appellant at Rangoon. The paddy 
which then remained inthe go-down was 
about 5,116 baskets. 


This was the state of things on July 5, 
1930, when the appellant, Hoe Kim Seing, 
learned at Pegu that the creditors of Po 
Ni had attached the paddy which was 
stored at Nyaunglebin. The appellant, 
who had to recover from him a large sum 
of money, was naturally anxious to obtain 
immediate possession of the paddy stored 
at Peinzalok, which -his debtor had 
purchased, either at his instance, or with 
the money advanced by him. Accordingly, 
he forthwith sent his agent, Bun Kyan, with 
Rs. 15,000 to Peinzalok, and instructed him 
to pay the balance of the price due to Po 
Thin and Hubba, in order to take delivery 
of the goods sold by them. On the afternoon 
of that day, Bun Kyan accompanied: by Po 
Ni arrived at Peinzalok, and paid Rs. 8,500, 
the balance of the price, and Rs. 300, interest 
on thatsum to Po Thin, and Rs. 4,500 to 
Hubba; and thereby satisfied in full the 
claims of both the vendors. The receipt of 
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the money was duly endorsed by each 
vendor on his “ Sold Note”. 

It was not until after July 5, 1930, 
that part of the paddy stored at Peinzalok 
was attached at the instance of certain other 
creditors of Po Ni, who had sued him for 
the recovery of the debts duetothem. It 
appears that on July 6, 10,000} baskets 
out of the paddy, which originally belonged 
to Po Thin, were attached and that two 
days later some paddy out of each lot was 
attached, 

This, in brief, is the history of the paddy 
which is the subject of controversy between 
the parties, and the question is whether the 
property in the goods had passed to the 
appellant on July 5. The District 
Judge answered the question in the 
affirmative, but the High Court dissented 
from that view and held that the property 
would not pass from the seller to the buyer 
“unless, and except in so far as, the 
measurement of the paddy” was effected 
before the attachment, 

Now, the rule fordetermining the time 
when the property in the goods passes to 
the buyer is contained in s. 190f the 
Indian Sale of Goods Act, III of 1930. That 
section provides that in the case of a con- 
tract for the sale of specific or ascertained 
goods the property in them is transferred 
to the buyer at suchtime as the parties: to 
the contract intend it to be transferred. 
It is, therefore, clear that the intention of 
the parties is the decisive factor in determin- 
ing the issue; and, if that intention is ex- 
pressed in the contract itself, no difficulty 
arsies. But where the contract contains no 
such express provision, the intention has to 
be gathered from the conduct of the parties 
and the circumstances of the case. 

The rules for ascertaining the intention 
are embodied in ss. 20 to 24 of the Act, 
and one of these rules is to the effect that 
where there is a contract for the sale of 
specific goods in a deliverable state, but the 
geller is bound to weigh, measure, test or 
do some other act or thing with reference 
to the goods for the purpose of ascertaining 
the price, the property does not pass until 
such act or thing is done and the buyer 
has notice thereof; vide s. 22 of the Act. 
It is thisrule which has been invoked by 
the learned Judges of the High Court for 
deciding that the appellant should be held 
to be the owner of only the paddy which. 
had been measured before the attachment. 

The contracts in the present case were 
admittedly for the sale of specific goods 
which were in.a deliverable state, but their 
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Lordships after perusing the documents 
containing the terms of the contracts, are 
unableto find any express intention of the 
parties -as to the time when the property 
was to pass to the buyer. -The documents, 
not only are couched in inelegant and 
ambiguous language, but appear to be 
unintelligible in important particulars. 
Thereis, however, nothing to indicate that 
the goods were to be measured for the 
purpose of ascertaining their price, or that 
the measurement, if any, was to be done by 
the sellers. It istrue that the price of the 
paddy was fixed at the rate of Rs. 160 for 
100 baskets, but the quantity of the paddy 
in each lot was declared in the notes 
exchanged between the parties to the con- 
tract, and it required only a simple calcula- 
tion to determine the total price to be paid 
for each lot. Indeed, the parties understood 
that it was the price for the quantity men- 
tioned in the relevant note which was to be 
paid by the buyer to the seller and it 
appears that, on July, 5, 1930, when the 
balance of the price thus calculated was 
paid in each case, the seller parted with the 
goods without retaining any lien upon them. 
The measurement, if any, was to be made 
by the buyer in order to satisfy himself 
that. he had got the quantity he had 
bargained for, and that the price paid by 
him was really due to each of the sellers. 
Such measurement did not affect the trans- 
fer of the property in the goods. 


Moreover, the rule relied upon by the High 
Court, being only a rule for ascertaining 
prima facie the intention of the parties 
must yield to any contrary intention which 
may be gathered from the circumstances 
of the case. The question in each case is 
what was the real intention of the parties, 
and that intention must, in the absence of 
an express term in the contract, depend 
upon the peculiar features of each trans- 
action. As observed by Cockburn, O. J. in 
Martineau v. Kitching (1), 

“There is nothing to prevent a man from passing 
the property in the thing which he proposes to sell 
and the buyer proposes to buy, although the price may 
remain to be ascertained afterwards. We are dealing 
with the case of a specific chattel. I agree to sell to 
a man a specific thing—say, a stack of hay, ora 
stack of corn? J agree to sell him that specific thing, 
and he agrees to buy it; the price undoubtedly re- 
mains an element of the contract, but we agree, 
instead of fixing upon a precise sum, ihat the sum 
shall be ascertained by a subsequent measurement. 
What is there to prevent the parties from agreeing 
that the property shall pass from one to the other, 
although the price is afterwards to be ascertained by 
measurement ? I take it that is the broad substantial 


(1) (1872) 7 QB 436 at pp. 449, 450; 41 LIQ B 
227; 26 LT 836; 20 WR 769, 
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distinction. If, with a view to the appropriation 
the thing, the measurement is to be made as well as 
the price ascertained, the passing of the property 
being a question of intention between the parties, 
it did not pass because the parties did not 
intend it to pass. But if you can gather from the 
whole circumstances of the transaction that they 
intended that the property should pass, and the price 
should afterwards be ascertained, what is there in 
principle, what is there incommon sense or practical 
convenience which should preveni that intention from 
having effect?” 

Now, the circumstances of the present case 


make it clear that the parties to the contract 


intended that the appellant should become 


the owner of the goods on payment of the 
balance of the price. “The major portion 
of the price in respectof each lot of the 
paddy had already been paid by Po Ni, 
and there is ample evidence to show that 
all the persons interested in the paddy, viz., : 
Po Thin, Hubba and Po Ni, met on the after- 
noon of July 5, 1930, in order to.transfer 
the goods to the appellant who had advanc- 
ed a large sum of money for their purchase. 
The price still due to each of the sellers 
was then calculated and promptly paid by 
the appellant's agent so that the property 
in the goods should pass to Po Niand from 
him to the appellant. Nothing remained to 
be done by the sellers to complete the trans- 
fer of the ownership to the zppellant; and it 
can hardly be suggested that he made the 
payment on that date to benefit the other 
creditors of Po Ni by facilitating the seizure 
of the goods in satisfaction of their claims. 
The suggestion is too fantastic to deserve 
any serious Consideration. 

Their Lordships are saiisfied that the 
appellant paid the money on July, 
5, 1930, to discharge the claims of the sellers 
for the balance of the prics, and to acquire 
the property in the goods. It is obvious 
that the intention of the parties was that he 
should become the owner of the paddy as 
as soon as he had made the payment. The 
passing of the property did not, therefore, 
depend uponthe measurement; and neither 
the attachments nor the order of adjudica- 
tion could adversely affect the title which 
had vested in him. : 

In the result the appeal should be allow- 
ed, the judgment of the High Court set 
aside, and that of the trial Judge restored. 
The Official Receiver must pay. the costs 
incurred by the appellant here as well as 
in India, Their Lordships will humbly 
advise His Majesty accordingly. 

N. Appeal allowed. 

Solicitor for the Appellant.—Mr. J, E. 
Lambert. ; i 

Solicitors for the Respondent.—Messrs. 
Cutler Allingham & Ford. 
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PRIVY COUNCIL 
Appeal from the Allahabad High Court 
. July 23, 1935 
Lorp MAOMILLAN, Siz Joan WALLIS AND 
Sır Suan Lat. 
Lala ATMA RAM—APPELLANT 
versus 
Lala BENI PRASAD AND OT8&ERS 
— RESPONDENTS - 
Representative suit—Collector representing widows 
and filing suit under the U. P. Court of Wards 


Act (III of 1899), 8. 55—Next rerersioner of deceased 
husband of widows—Right to be added as plaintiff— 


Collector's application for withdrawal of suit— 
Application by next reversioner to be added as 
plaintiff—Summary disposal—Material irregularity 


—Proper order to be passed—Civil Procedure Code 
(Act V of 1908), O. XXIII, r. 31, 0. XXII, r.10, 
s. 115—Disability—Application while under wardship, 
dismissed —W hether prejudices application after ward- 
-~ ship has ceased, 

A suit filed by the Collector under the Court of 
Wards Act as representing two widows for posses- 
_ sion of the suit properties which were alleged to 
form part of the estate of their deceased husband, 
' ig a representative one in which the next rever- 
sioner of the husband of the widows is interested and 
a decree properly obtained against the widows would 
be binding on him as next reversioner. On theother 
hand, if the suit succeeded, his right asthe next 
reversioner of the widows’ husband would be 
established. He has, therefore,a right ex debito 
justitia to be added as plaintif and given an op- 
portunity of continuing the suit when it is with- 
drawn by the Oollector. Chaudhri Risal Singh v. 
Balwant Singh (1), applied. ‘ 

Where the application by the next reversioner to be 
so joined as plaintiff is rejected by the trial Court 
on the grounds that he was not a party to the suit, and 
jt was not shown that there had been any arrangement 
creating a devolution of interest in his favour during 
the pendency of the suit under O. XXII, r. 10, Oivil 
Procedure Code the Oourt acts with material irregul- 
. arity as in dealing with the application summarily the 
Court acts under a.misapprehension of the nature of 
the application, 

The proper procedure is to recallthe decree of 
the trial Court dismissing the suit and the next 
reversioner having been made a party as plaintiff, 
the Collector is to be dismissed from the suit which 
would then proceed at the instance ofthe next re- 
versioner. . 

The dismissal of an application to be made parties 
to a suit, while the applicants are under wardship of 
the Court of Wards will not prejudice their appli- 
cation for the same relief after the wardship has come 


toana end., . : 
Messrs. A. M. Dunne, K. C, J. M. 
Parikh, and Rt. Hon, Sir Tej Bahadur 


Sapru, for the Appellant. 
Messrs. De Gruyther, K. C. 
Wallach, for the Respondents. 
Sir John Wallis.—This is an appeal 
from the judgment of the High Court 
at Allahabad in the exerciss of its powers 
of revision under s. 115 of the Code of 
. Civil Procedure, and raises questions as 
to the High Court’s interpretation of the 
section, and as to the claim of a next 
reversioner to carry on at hisown expense 


and W, 
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a suit which had been filed by the 
Collector under the local Court of Wards 
Act as representing two widows for pos- 
session of the suit properties which were 
alleged to form part of the estate of 
their deceased husband, in consequence 
of the Collector having applied to with- 
The suit had been institut- 
ed by the Collector of Saharanpur under 
s. 55 of the United Provinces Court of 

Wards Act on behalf on Jaimala Kuer ` 
and Chando Kuer, who were the surviving 
widows of Janeshwar Das and are here- 
inafter referred to as the widows, to recover 
certain properties in possession of three 
of the defendants which were alleged 
to be part of the estate of their deceased 
husband. 


The case made in the plaint was that 
the plaint properties had belonged to Dip 
Chand who died in 1907 and that on 
the death of his widow, Dhanni Kuer, 
who died on January 20, 1920, Janeshwar, 
the husband of the widows, and his 
brother Badri Das, who were Dip Chand’s 
nearest reversioners, became entitled to 
succeed to the suit properties. Dip Ohand 
had been adopted into their family, and 
it was alleged that his natural father 
Mukand Lal, who was his guardian had 
taken advantage of his minority and the 
minority of his widow to put his other 
sons Atma Ram and Abhai Nardan, the 
lst and 2nd defendants, in possession of 
the suit properties. The suit was brought 
one behalf of the widows of Janeshwar 
one of the reversioners, safeguarding the 
rights of Phalwanti Kuer, the widow of 
Badri Das, the other reversioner, who was 
impleaded as the 3rd defendant. 

The plaint was filed by the Collector 
on January 20, 1932, and on April 19, 
he applied that the case should be struck 
off as the Board of Revenue, which was 
the Court of Wards, had sanctioned the 
withdrawal of the suit. On the same day 
the widows put in an application to be 
substituted as plaintiffs. On May 9, in 
compliance with the Court's order, the 
Collector filed through the Government 
Pleader his objection to the widows’ ap- 
plication on the ground that they were 
debarred from suing under s. 55 of the 
Court of Wards Act, that the Collector 
as plaintiff had an absolute power of 
withdrawal under O. XXIII, r. 1, and that 
the widows were not proper or necessary 
parties under O. I, r. 10. On the same 
day the widows joined with Beni Prasad, 
who claimed to be the nearest reversioner 
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of their “husband Janeshwar and his 
brother Badri, and entitled to succeed to 
their estates on the death of their widows, 
in filing a fresh application that they 
might be joined as plaintiffs and the 
conduct of the suit given to any one of 
~- them. This application was supported by 
` a lengthy affidavit to which their Lordships 


do not propose to refer, seeing 
that the Collector was not served 
with a copy and had no opportunity 


of answering it, as the Subordinate Judge 
at once proceeded to hear arguments on 
all these applications and reserved judg- 
ment which he delivered two days later. 

The Subordinate Judge held that the 
Collector under O. XXIII, r. 1, was entitled 
to withdraw the suit, and as s. 55 of the 
Court or wards Act prevented the widows, 
who were Wards of the’ Oourt, suing in 
their own names, they could not be sub- 
stituted as plaintifis. He also rejected the 
application of Beni Prasad, the next rever- 
sioner, as he was not a party to the suit, 
and it was not shown that there had been 
any arrangement creating a devolution of 
interest in his favour during the pending 
of the suit under O. XXII, r. 10. He 
accordingly rejected the application of 
the widows and of Beni Prasad, and 
passed a decree dismissing the suit which, 
if allowed to stand, might, under the Code, 
have finally barred the widows’ claim 
without any adjudication on the merits, 
as no leave to file a fresh suit was 
applied for or given. 

The widows then applied to the High 
Court to revise the judgment of the Sub- 
ordinate Judge unders. 115 of the Code 
of Civil Procedure. Beni Prasad, whom 
they impleaded as 6th respondent, was 
afterwards transposed as an applicant for 
revision along with the widows. It was 
alleged in the application that in refusing 
to make the applicants parties to the 
suit and to substitute them as plaintiffs, 
the Subordinate Judge had failed to 
exercise a jurisdiction vestedin him by 
law (cl. (6)), and had acted illegally or 
with material irregularity in the exercise 
of his jurisdiction (cl. (e) ). | 

For the reasons stated in their judg- 
ment the High Court dismissed the 
application of the widows. The widows 
have not appealed against this decision 
and their Lordships are accordingly not 
called upon to review it nor do they 
` express any opinion as to the soundness 
of the grounds upon which it proceeded. 
As regards Beni Prasad’s application, the 
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High Court held that it had not received 
a proper bearing or consideration in the 
Court below, and that the Subordinate 
Judge had totally misapprehended the 
nature of his application and dealt with 
it summarily. They accordingly held that 
they had jurisdiction to entertain his 
application, Their Lordships are of opinion 
that the High Court rightly so held 
inasmuch as the Subordinate Judge in 
disposing as he did of Beni Prasad’s 
application acted with material irregularity. 

On the merits of Beni Prasad’s applica- 
tion, the learned Judges rightly pointed 
out that the suit filed on behalf’ of the 
widows by the Collector was a representa- 
tive one in which Beni Prasad, as nearest 
reversioner, was interested, and that a 
decree properly obtained against the 
widows would be binding on him as next 
reversioner. This was expressly ruled by 
this Board in Chaudhri Risal Singh v. 
Balwant Singh (1). On the other hand 
if the suit succeeded, his right as the next 
reversioner of the plaintiffs’ husband would 
be established. In these circumstances, 
in their Lordships’ opinion, Beni Prasad 
had a right ex debito jusitie to be added 
asa plaintiff, and given an opportunity 
of continuing the suit if so advised. 
Their Lordships accordingly find them- 
selves in agreement with the result of 
the judgment of the High Court on the 
merits of Beni Prasad’s application. 

It has next to be considered what was the 
proper order for the High Court to make 
in this representative suit when, owing 
the incapacity for the time being of the 
widows to maintain it and the with- 
drawal of the Collector from the position 
of plaintiff representing them, the next 
reversioner was to be made a plaintiff. 
What the High Court did was, without 
reversing the decree of the lower Court 
dismissing the suit, to order that Beni 
Prasad should be made a plaintiff in the 
suit and the suit be tried as. between 
Beni Prasad on the one hand and the 
original defendants on the other, But 
Beni Prasad could not be made a party 
to a suit which, having been dismissed, 
no longer existed. To make the ‘judg- 
ment of the High -Court effective, it is 
necessary that the decree of the Sub-. 
ordinate Judge dismissing the suit should 
be- recalled. Beni Prasad having been 


(1) 45 1 A168; 48 Ind. Cas. 553; 28 O L-J 519; 24 
M L T36; 40° A593; 9 L W52; 23 O WN 326; 
(1929) M W N 155; 36 ML J 597; 21 Bom. LR SII 
(È 0). 
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made a party as-plaintiff, the Collector 
‘may then be dismissed from the suit 
which will proceed at. the instance of Beni 
Prasad. .The widows are no longer under 
the supervision of the Court of Wards and 
as they can now act for the themselves, 
it will be for them, if they-are so advised, 
to renew their application to have them- 
. selves added as plaintiffs to the suit,and 
the Court will no doubt give due con- 
sideration to any such application by them. 
The dismissal of their application while 
they were under wardship will not prejudice 
their application to be made plaintiffs now 
that their wardship has come to an end. 
_ In these circumstances their Lordships 
_ will humbly advise His Majesty that the 
decree of ‘the High Court be varied so 
as to read as follows:—‘“It is ordered 
that the decree of the Subordinate Judge 
of Saharanpur dismissing the suit be 
recalled, that Beni.Prasad be added as 
a plaintiff in the suit, that the Collector 
of Saharanpur be dismissed from the 
suit, that the application of Musammat 
- Jaimala Kuer and Musammat Ohando Kuer 
as originally presented be dismissed with- 
out prejudice. to their applying anew to 
‘be made parties as plaintiffs to the suit 
along with Beni Prasad now that they 
are no longer uuder wardship.” The 
order as to costs in the High Court will 
stand but the appellant? will pay the costs 
of the respondents in the present appeal. 
N. i Decree varied. 
Solicitors for the Appellant.—Messrs. Hy. 
S. L. Polak & Co. 
Solicitors for the Respondent.— Messrs. T. 
L. Wilson & Co. 





MADRAS HIGH COURT 
Second Civil Appeal No. 365 of 1931 
“a "March 8, 1935 ‘ 
VARADAOHARIAR, J. 
MUTHUKARUPPA. PILLAI alias 
: MUTHUKARUPPA MANIAM AND OTHERS 
' —DEFENDANTS—ÅPPELLANTS 


VETSUS > 

-< ANNAMALAI OHETTIAR — PLAINTIFF 
` ` RESPONDENT 
. Madras Bstates. Land Act (I of 1908), ss. 125, 
`147—Mortgage created by real owner before Act, 
--Sale for arrears of rent under decree against 
‘pattadar—Mortgage, whether becomes extinct—Scope 
of s. 125; : 

~The prior encumbrances which are saved from 
extinction “by s. 125 of the Madras Estates Land 
‘Act are not restricted to encumbrance created 
by..a person satisfying the definition of a ryot 
under the said Act. 

` Ina partition between two 
: property was allotted tothe share 


brothers a certain 
of the younger 
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‘brother mortgaged the 


"In 1901 


both the lower Courts 
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continued’ to be issued 
received by the elder brother. The younger 
property in 1901.. The 
land was brought tosale. by the landlord in 1915 
for arrears of rent: - 

Held, that the mortgage of 1901 did not become 
extinct asa result of the sale for arrears of 


brother]gbut the pattas 


rent. Ekambara Ayyar v, Meenatchi Ammal (1) ` 


Parem Narasigadu v. Machireddi Butchireddi (2) 
and Kesavasami Ayyar v. Narayana Chetti (3), re- 
ferred to, 

S. C. A. against the decree of the Court 
of the Subordinate Judge, , Dindigul, in 
Appeal Suit No. 50 of 1928, preferred 


against the decree of the Oourt of the . 


District Munsif of Dindigul, in O. 8. No. 
269 of 1926. 

Messrs. K. Raja Ayyar and K.S. Rajago- 
palachari, for the Appellants. 

Mr. T.L. Venkatarama Ayyar, for the 
Respondent, 

Judgment.—The only question argued 
in this second appeal arises under s. 125 
of the Estates Land Act. The suit pro- 
perty which issituate in the Kannivadi 


estate was jointly owned by two brothers - l 
Krishnasami Reddi and Ramasami Reddi., 


They seem to have become divided some- 
time between 1893 and 1900, and in that 


partition, the suit property is found to- Ž 
Ramasami, - 


have fallen to’ the share of 
Reddi; but so far as theestate was con- 
cerned, pattas continued to be issued to and 
received by Krishnasami Reddi as before. 
Ramasami Reddi mortgaged the 
suit property to the plaintiff's husband, 
A suit was brought on the mortgage in 
July 1915, and ultimately the plaintiff's 
husband became the Court auction-pur- 


-chaser. In August, 1915, the suit pro- 


perty was brought to sale by ‘the 
Kannayvadi estate for arrears of rent 
and bought in by the estate itself 


and later onit was conveyed to the-lst 
defendant in this suitin 1917. Wheén the 
plaintiff's husband attempted to take pos- 
session of the properties as Court auc- 
tion-purchaser in execution of the mort- 
gage decree he was resisted by the lst 
defendant and hence this suit. 

On behalf of the defendants, who are 
the appellants before me, it has . 
gued that as Krishnasami Reddi continued 
to be the patiadar all along, a rent sale of 
the estate under the Estates Land Act 
was operative to pass the property in the 
land to the purchaser and extinguish all 
rights which any person who is not a 
registered pattadar may possess in the land. 


been ar=: 


r 


This contention has been overruled by . 


and 
second appeal. 


hence . this. 
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Section 125 of the Estates Land Act pro- 
vides that a purchaser in a rent sale shall 
take subject to ‘any encumbrances creat- 
ed before the passing of this Act’. The 
Legislature has not specified the person 
_ by whom the said encumbrances should 

have been created. It is argued on behalf 
of the appellants that in the context, the 
words must be read as only saving en- 
cumbrances created by a ryot and that 
aryot as understood according to the defi- 


nition inthe Estates Land Act. Ido not 
see any justification for importing these 


additional ideas into ‘the section. Indeed 
it seems to me they cannot fairly be im- 
` “ported, when one remembers the state of 
‘+ the law before the Estates Land Act and 
the principle underlying this reservation in 
8.125. Before the Estates Land Act, rent 
- was nota first charge on this holding and 
a sale for arrears of rent could only 
pass the interest of the ryot as it stood on 
the date of the sale [see Hkambara Ayyar 
v. Meenatchi Ammal(1)]. When the Estates 
Land Act made the rent a charge on 
the holding, it was accordingly consider- 
ed right that all encumbrances created 
prior to the Act should be saved from 
extinction as a result ofany rent sale that 
may thereafter take place. The kind of 
encumbrances thus intended to be saved 
,must reasonably be all encumbrances 
‘which under the law as it stood prior to 
1908 would have been valid encumbrances. 
There is no reason whatever to limit 
them to encumbrances created by a person 
who would satisfy the definition of a ryot 
-under the Estates Land Act, because 
under the priorlaw it was quite con- 
ceivable that a person who held a patta for 
the land may nevertheless be incapable of 
creating a valid encumbrance therein if 
he was not really the owner at che time. 
In the Act of 1908, s. 147 introduced the 
provision that a transferee who does not 
‘give notice to the estate authorities will 
be bound by all proceedings . taken 
against his transferor, This was not the 
law before. The prevailing view then was 
that the moment atransfer is made the 
transferor ceased to be a tenant, the trans- 
feree became the tenant and it was the 
-duty of the landlord to seek out the real 
tenant, so that all proceedings taken 
against the transferor would be futile at 
any rate if notice of such proceedings had 
not been given to the transferee. See 
Ekambara Ayyar v. Meenatchi Ammal (1), 
Parem Narasigadu v. Machireddi Butchi- 
(1) 27 M 401 atp, 404, : 
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reddi (2) and ‘Kesavasami Ayyar v. 
Narayana Chetti (3). The result is that 


under the old law it was only the real 
owner of the holding that could create any ' 
encumbrance onthe property and not the 
person who happened to hold a patta for 
that holding. It will thus defeat the ic- 
tentions of 5.125 if we are to assume’ 
that the reservation there must be restrict- 
ed to encumbrances created by the holder 
of the patta, independently of the question 
whether he wasa person entitled to the 
land or not. 

In this view the Courts below were 
right in holding that the mortgage creat- 
ed in favourof the plaintiff's husband 
by Ramaswami Reddi was an encum- 
brance saved by s.125, though the patta 
continued to be issued to his brother 
Krishnasami Reddi. The second appeal 
fails and isdismissed with costs. 

A. Appeal dismissed. 

2) 20M L J 732; 8 Ind. Cas. 387;8M L T 284; 


) 
(1910) M W N 563. 
(3) 24 ML J 228; 18 Ind. Cas, 632; 13 M L T 95; 


22 
(1913) M W N 93. 
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ALLAHABAD HIGH COURT 
Civil Appeal No. 46 of 1933 - 
. January 22, 1935 
SULAIMAN, ©, J. anD Basyar, J. l 
GAYASI RAM AND OTAKES—PLAINTIFES 
— APPELLANTS 


versus 
SHAHABUDDIN AND orHeRs—-DaPexpantd 
— RESPONDENTS 

Transfer of Property Act (IV of 1882); s. 10—Sale 
deed—Clause that property should not be sold except 
to vendor or his heir—Restraint of alienation—Held 
contrary to 3.10 and hence void, 

Where in a sale deed there is aclause that the 
vendee should not transfer the property by mort- 
‘gage, or gift or sale to any one except the vendor 
or his heirs, the clause is contrary to 8. 10, Transfer 
of Property Act, being in restraint of alienation 
and, therefore, void. Dal Singh v. Khub Chand (3), 
Gomti Singh v, Anari Kuar (5), relied. Aulad 
Aliv. Ali Athar (1), and Mahomed Raza v. Abhas 
Bandi (2), distinguished. 

C. A. from an order of Thom, J., dated 
September 11, 1933. 


Mr. A. P. Bagchi, for the Appellants. 

Mr. N. P. Asthana, for the Respondents. 

Bennet, J.—This is a Letters Patent 
appeal by the plaintifis who have lost their 
suits in both the lower Oourts and before 
the learned Single Judge of this Court, 
On July 3, 1912, Bhuja Ram, father of 
the plaintiff, Gayasi, sold a house to N anhu, 
the father of Ramsarup, defendant No. 3, 
for the sum of Rs, 100, In that sale-deeu 


e. c 


there was a'clause providing that’ the 
vendee would not transfer the house by 
mortgage, gift or sale to anyone excepting 
the vendor or his heirs; that if the house 
_ were sold by auction-sale the sale would be 
invalid; and that if the house were transferr- 
-edin contravention of the said terms then the 
vendor or his heir would have a right to get 
back the house by paying Rs. 175. On 
April 13, 1928, Ramsarup, son of the vendee, 
sold the house to defendant No. 2, Raja 
Ram, for Rs, 1,000. On April 3, 1929, Raja 
- Ram, sold the house to defendant No. 1, 
Sbahabuddin, for Rs. 800. On April 12, 
1929, the plaintiffs have brought the pre- 
. sent suit against all the defendants claim- 
‘ing possession .of the house on pay- 
_ ment of Rs. 175 to defendant No. 1. 
.The Courts below dismissed the suit on 
the ground that the condition was contrary 
to a. 10, Transfer of Property Act as 
amounting to an absolute restraint on alien- 
ation, 
learned Single Judge of this- Court. 
Learned Counsel in Letters Patent Appeal 
relies on certain rulings which he claims 
will show that in similar cases it has been 
held that such conditions are not contrary 
-' tos. 10, Transfer of Property Act. The 
~ first ruling on which he relied is a Full 
Bench ruling in Aulad Aliv. Ali Athar 
(1). Learned Counsel points out that the 
contract in that case quoted in the foot-note 
at. the bottom of p. 530* amounts in effect 
to the same result as the contract in the 
present case. The contract in that case is 
as follows: 

“I, Saiyid Muhammad Razi, cannot transfer the 
said share by sale or mortgage. 1f1, Saiyid Muham- 
mad Razi, wish to transfer the remaining one pie 
(English) share or if I, Sheikh Nasiruddin, wish to 
transfer the whole or part of my share in mauza 
Gurdih aforesaid, we can transfer it among ourselves, 
that is, one executant can transfer it to the other. 
In case of transfer to another person, the other execu- 
tant will acquire it by preemption on payment of 
consideration at the rate of Rs, 8-5-1 for each pie 
(English) in case of sale and on payment of Rs. 4-2-8 
for each ‘pie (English) in case of other transfers.” 

I would note firstly that the contract in 
the ruling differs because it does not state 
that alienation shall not take place. It 
sets out that a transfer may be made bet- 
ween the parties and further provides that 
if atransfer is made to another person 
then the opposite party will acquire the 

_ property by pre-emption. The pre-emption 
differs from the usual contract for pre-emp- 
tion because the rate at which the purchase 
is to be madeis fixed by the agreement. 


(1) 109 Ind. Cas, 633; A I R 1927 All 170; 49 A 527; 
25A L J 289, ae 


z Pages of 49 A.—|Hd.] 
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15710 
But in dealing with this case the Full 
Bench did not lay any stress on this par- 
ticular condition that the price was fixed. 
On the contrary the Full Bench treated 
the case as one of a contract creating a 
right of pre-emption. On p. 530* the acting 
Chief Justice stated, after quoting the con- 
tract and stating that it gave the right to 
pre-emption: 

“That is a perfectly harmless and natural mutual 
arrangement, very common in India, quite intel- 
lgible, the object being that so long as the parties 
to the transaction preferred to keep out third persons 


from the body of co-sharers, .they should have a 
right of veto.” 


On p. 528* it is stated that each of the 
parties was the owner of an eight anna 
share in a certain village and one party 
transferred all his eight-anna share with 
the exception of a one pie share to the 
other. Again at the bottom of p. 532# 
the learned acting Chief Justice objected 
to the application of the equitable rule of 
“analogy to the statute’ to pre-emption 
contracts, that is, he treated the present 
contract as one of pre-emption. The 
second point on which the Full Bench rul- 
ing is distinguishable is that in no part of 
that ruling has any reference been made 
tos. 10, Transfer of Property Act. The 
case was not put forward that the contract 
in that ruling would amount to an absolute 
restraint on alienation. As the case was 
not argued on that ground I consider that 
it cannot be held that the ruling is an 
authority for the proposition that s. 10 
does not apply to a contract of that nature. 
It should further be noted that in the ruling ` 
the case was one between co-sharers in a 
‘village. Inthe present case the properly 
in suit is not ~-zamindari property, but a 
Louse and the parties are in no sense co- 
sharers, nor can there be any question of 
pre emption by a contract. The next ruling 
on which learned Counsel relies is a rul- 
ing of their Lordships of the Privy Coun- 
cil reported in Mahomed Raza v. Abbas 
Bandi, (2). That ruling sets out that on 
September 19, 1870, there was a compro- 
mnise which stated: 

“It has been settled that, both wives should, in 
accordance with this agreement, in their capacity as 
wives, from this time be declared permanent owners 
of a moiety each of the entire mahal Shadipvr...... 


. .. The said females shall not have power to 
transfer this property to a stranger.” 


(2) 137 Ind. Cas, 321; A 1R1932P O 158; 59I A 
236; 7 Luck 257; (1932) A LJ 709; Ind. Ral. (1932) 
P 6181; 26 O W N774; 34 Bom. L R 1048; 9 OWN 
577; (1932) ALJ 709; 35 L W 69; 63 ML J 180; 
(1932) M W N 1011 (P 0). 7 
——4 
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Lordships observed on p. 712*. 

“In compromise of their conflicting claims what 
was evidently a family arrangement was come to, 
by which it was agreed that she should take what 
she claimed upon certain conditions. One of these 
conditions was that she would not alienate the pro- 
perty outside the family . . . . Their Lordships 
see no reason therefore to hold that the provision 
in the compromise agreement that Sughra Bibi 
should not have power to transfer the properties 
in suit to a stranger was otherwise than binding 
upon her," 

Their Lordships came to the conclusion 
that s. 10, Transfer of Porperty Act, did 
not make any change in the law prior to 
its enactment in 1882 and that the arrange- 
ment before their Lordships was an ar- 
rangement which would not be contrary to 

- the provisions of s. 10. But I consider 
that the present case is very different from 
the family arrangement which was before 
the Privy Council. In the present case 
there is an absolute restraint on alienation 
to anyone other than the vendor or his 
heirs. In the case before their Lordships 
of the Privy Council their Lordships held 
that it was open to Sughra Bibi to make 
an alienation to anyone she desired within 
the family circle. Further the case before 
their Lordships was one in which provision 
was made for the wives of the person exe- 
-cuting the agreement. In the present case 
the sale-deed which gave rise to this case 
-is a sale-deed between strangers and can- 
not be considered parallel to a family 
arrangement, 

On the other hand I consider that there 
are three rulings in which the principle has 
been Jaid down in favour of the defendants- 
respondents. The first of these rulings is 
Dal Singh v. Khub Chand (3). In that 
ruling there was a sale with a condition 
that the vendee or his heirs should 
sell to the vendor or his heirs for the same 
price and to no one else. It was held that 
this would amount to an absolute restraint 
on alienation and that this clause was not 
enforceable. In Asghari Begam v. Maula 
Bakhsh (4), there was a condition against 
the transfer of an allowance by way of 
maintenance which was a charge on im- 
movable property and the condition forbade 
making the transfer during minority or 
after minority. It was held that this wag 
an absolute restraint on alienation and was 
void as contrary to the principle of s. 10, 
Transfer of Property Act. In Gomti Singh 

(3) 64 Ind. Oas. 408; AIR 1921 All. 97; 19A LJ 


B48, 
(4) 116 Ind. Oas. 90; AIR1929 All. 381; (1929) 
ALJ 515. 


¥Page of (1932) A. L, J—[Ed] ` 
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there was. a Cass 


of a settlement between a husband 
and his two wives by way of the 
execution of a document styled a 


tamliknama in which it was held that 
the property should be held by the husband 
of the two wives and that neither he nor 
his wives could transfer separately and the 
transfer could be madeonly when all com- 
bined. It was beld that this was an 
absolute restraint oa alienation so far as 
the one-third share of the husband was con- 
cerned and that this condition was not 
valid as it violated s. 10, Transfer of Pro- 
perty Act, so far as that one-third share 
was concerned. Following those three 
rulings I hold that the condition in re- 
straint of alienation in the present case is 
contrary to s. 10, Transfer of Property Act, 
and therefore void. 

Accordingly I hold that the suit of the 
plaintiffs fails and I dismiss this Letters 
Patent Appeal with costs. y 

Sulaiman, C. J.—I concur. As laid 
down by their Lordships of the Privy- 
Councilin Mahomed Raza v. Abbas Bandi 
(2), the prohibition contained in s. 10 is 
operative against an absolute restraint on 
alienation only and not against partial res- 
traints. Batin order to see whether there 
is absolute restraint or not one has to 
examine the effect of all the conditions 
and find whether for all practical purposes 
alienation is prohibited. The mere fact 
that there may be some remote conting- 
ency in which there may be a possibility 
of an alienation taking place would not 
necessarily take the case out of the pro- 
hibition contained in s. 10, For instance, 
if the condition is that the property shall 
not be transferred without fhe consent of 
the other party, it may be argued that 
there is a remote possibility when the pro- 
misee agrees that a transfer can take 
place. But obviously such a condition is 
for all practical purposes a complete pro- 
hibition against a transfer, unless the 
promisee gives his consent. On the other 
hand, where there is no prohibition against 
the transfer itself, but a.right of pre-emption 
is conferred on the promisee to take the 
property #om a stranger vendee, s. 10 
would be inapplicable, 


The only difficulty which I have felt 
in this case is on account of a similarity 
between the conditions which were to be 
found in the document considered by the 


(5) 118 Ind, Cas. 152; A T R 1929 All, 492; (1929) A L 
J 880; Ind, Rul. (1929) All. 760. 
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Full Bench in Aùlad Ali v. Ali Athar (1), 
and the present one. The mere fact that in 
that document there was no sentence laying 
down that the property shall not be trans- 
ferred except to the executant, whereas 
there is a sentence in the present argument, 
is not, to my mind, of very great impor- 
tance. My conclusion would not have 
been different even if in the present deed 
„that sentence has not found a place. In 
both the documents there was a provision 
that in case of transfer to another person, 
the other executant would acquire the pro- 
perty: on payment of a consideration at a 
fixed rate and not on payment of the price 
paid by the purchaser. But I agree with my 
learned brother that the Full Bench case 
cannot be treated. as an authority for the 
proposition that s. 10 does not apply to such 
cases because the point was never argued 
by. Counsel before the learned Judges and 
there is'nothing in the judgment to 
indicate that their attention was drawa to 
the contention. We cannot, therefore, 
presume from the mere fact in: the similari- 
ty of the language of.the two documents 
that this point was necessarily decided by 
the Full Bench. Looking at all the condi- 
tions entered in the document ‘prohibiting 
transfer by mortgage, gift or sale to anyone 
except the promisee and his heirs and 
entitling the latter to recover it for Rs. 175 
only, no matter for how much more it may 
- be sold, and even prohibiting an auction- 
sale for more than Rs. 175 and all this 
for. all generations to ‘come there is no 
doubt that for all practical purposes there 
‘is an absolute restraint on alienation and 
the conditions are void, 
“De” Appeal dismissed. 


Mea 7 LAHORE HIGH COURT 
= Civil Appeal No. 319 of 1935 
s f re and 
` Formerly Civil Appeal No. 2135 of 1934 
April 30, 1935 
Dis Mosammap, J. 
LACHHU—Peritronge 
E versus f 
. MOHAN LAL AND oTaRRSs—RESPONDENTS 
Civil Procedure Code (Act V of 1908), O XXII, 
rr, 8, 10, s. 115—Flaintiff becoming insoleent— Oficial 
Eeceiver not choosing.to continue suit—Stranger 
claiming tobe assignee from Receiver applying to be 
impleaded—Order rejecting petition—Appealability— 
“Arming unauthorised person with authority to harass 
defendant—Whether amounts to miscarriage of justice 
— Revision: 
Where the plaintiff in a suit is adjudicated in- 
solvent and the ‘Receiver in spite of notice and ap-, 
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pearance in Court does not choose to continue the 
suit, (a¢ Court has no option but to dismiss it under 
O. XXII, r. 8, Civil Procedure Code, Such an order. 
is not appealable as no appeal has been provided 
for against this order by s. 101, Civil Procedure 
Code, read with O. XLIM, Civil Procedure Code, 

When the Receiver is not brought on the record 
as the representative of the insolvent plaintiff he ie 
no party to the suit and has no interest inthe suit 
which he can validly transfer under O, XXII, r. 10. 
Where, therefore, a person claiming to bean assignee 
of the Receiver applies to be brought on the record, 
the assignment is not one under r. 10 and the order 
rejecting his application ig one under O, XXI), 
r, R. 
To arman unauthorised person with an authority 
to harass the defendant to whom valuable right bas 
been secured on account of the contumacious dis- 
regard of the law by the Official Receiver does 
clearly amount to a miscarriage of justice entitl- 
ing the High Court to exercise its revisional jurisdic- 
tion. 


C. R. P. of an order -of the District 
Judge, Hissar, dated August 11, 1934, 
reversing that of the Subordinate Judge, 
First Olass, Hissar, dated February 15, 
1934: ; 
‘Mr. L. M. Datta, for the Petitioner. f 
-Mr. Shamair Chand, for the ` Respondenis.. 

Judgment.— Kishen Lal brought a suit 
against Har Sukh and others for a dec- 
laration that he was the mortgagee of 
certain land from them and for an in- 
junction to restrain them from interfering 
with his rights. During the pendency of 
this suit Kishen Lal was adjudicated an 
insolvent. Thereupon notice was issued 
to tha Official Receiver asking him whe- 
ther he would continue the suit on behalf 
of the insolvent, but he took no steps 
whatever to bring himself on the record, 
One Kanshi Ram, however, claiming to 
be an assignee from the Official Receiver 
applied to be brought on the -record in’ 
Place of Kishen Lal and wanted to main- 
tain the suit not for the benefit of Kishen 
Lale creditors but for his own benefit 
only. The Subordinate Judge rejected 
his application und dismissed the suit, 
presumably under O. XXII, r. 8, Civil 
Procedure Code. Kanshi Ram appealed 
to tke. District Judge against the order 
of the Subordinate Judge rejecting his 
application. 


A preliminary objection was taken by 
the defendants before the District Judge 
that no appeal lay as the order of the 
Subordinate Judge was passed under 
O. XXII, r. 8, and no appeal was 
provided for under s. 104, Civil Pro-. 
cedure Code, read with O. XLII, Oivik 
Procedure Code, against such an order. : 
The District Judge, however, overruled 
the preliminary. .objection, held the: 


1935 
assignment as one under O. XXII,‘r. 10, 
entertained the appeal and accepted it, 
thereby allowing Kanshi Ram to continue 
the suit. From this order the defendant 
has preferred.an appeal. í . 

A preliminary objection has been taken 
before me-that no appeal lies against the 
order of the District Judge. The objection 
is based on two grounds. In the first 
place it is urged that a second appeal is 
barred by s. 104 (2) from an order passed 
in appeal under this section. Secondly 
itis argued that thé appeal purports to 
have been filed under O. XLII, r.1(u) 
and as that sub-rule contemplates an 
appeal from an order remanding a case 
under O. XLI, r. 23, Civil Procedure Code, 
and as the order of the District Judge 
does not fall under that rule, no appeal 
is competent. In my opinion both these 
grounds are valid and the preliminary 
‘objection must prevail. Counsel for the 
appellant, realising the force of these 
objections, has urged that this appeal may 
be treated as a petition for revision and 
the order of the District Judge be set 
aside inasmuch as in entertaining the 
appeal he has exercised a jurisdiction 
which was not vested in him by law. This 


is no doubt so and I entertain this appeal 


asa petition for revision accordingly. . 
Order XXII, r. 8, Jays down that the 
insolvency of a plaintiff shall not .cause 
the suit to abate unless the Receiver 
declines to continue the suit, and further 
provides that if the Receiver neglects or 
refuses to continue the suit, the Court 
may make an order dismissing the suit. 
In the case before me the Receiver, in 
spite of notice and appearance in Court, 
did not choose to continue ihe suit and 
the Court had no cption but to dismiss it, 
The Receiver not having been brought on 
the record as the representative of the in- 
solvent plaintiff he was no party to the 
suit, and had, therefore, no interest in 
the suit which he could validly transfer 
under O. XXII, r. 19, Civil Procedure 
Code. Morever, the word ‘other’ in r. 10 
is significant and makes the rule appli- 
cable- to those cases only which are not 
specifically dealt with before. In these 
circumstances the order of the Subordinate 
Judge evidently fell within the ambit of 
O. XXII, r. 8, and not that of r, 10 and 
was consequently not appealable as no 
appeal has been provided for against this 
order by s. 104, Civil Procedure Code, read 
with O. XLIII, Civil Procedure Code. _ 
Counsel for the respondents has urged 
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that as no miscarriage of justice has taket 
place, I should refuse to interfere -on 
revision with the order of the District, 
Judge, but I do not agree with him there., 
To arm.an unauthorised person with an, 
authority to harass the defendant to whom. 
valuable right has been secured: on 
account of the contumacious disregard of 
the law by the Official Receiver does, ini. 
my view, clearly amount -to a miscarriage” 
of justice entitling me to exercise my. 
revisional jurisdiction in this matter. T 
hold, therefore, that no appeal lay- to the 
District Judge and that his order setting 
aside the order of the Subordinate Judge. 
cannot be maintained. I, therefore, accept 
the appeal, treating it as a petition for 
revision, with costs, and disallow the’ 
application of Kanshi Ram to be brought, 
on‘ the record of the original suit. 
ON . Appeal dismissed. 


_ ALLAHABAD HIGH COURT a 
Civil Revision Application No. 376 of 1934 - 
December 12, 1934 

; BENNET, J. S 
MANPHOOL.—PLAINTIFF — APPELLANT 
: ‘ versus , í 
BUDHU—DEFENDANT—OPPOSITE PARTY ` 
Criminal Procedure Code (Act V of 1898), 8. 476-B 
—Appeal to District Tudge—Appeal, if can. be 
transferred to Sub-Judge, i 
It isnot open toa District Judge in whose Oourt, 
an appeal under s. 476-B, Oriminal Procedure Code, 
is pendiag to transfer that appeal to the Court: of'a 
Subordinate Judge as the Subordinate Judge has no 
jurisdiction to hear such an appeal either under 
Oriminal Procedure Oode, or under the Civil Oourts 
Act. 
[Oase-law referred to.] 


O. R. App, against an order of the Second 
Sub-Judge, Saharanpur, dated May 2?, 1934. 

Mr. S. K. Mukerji, for Applicant. ; 

Mr. Nanak Chand, for the Opposite 
Party. 

Judgment.—This is an application in 
civil revision by the plaintif Manphool 
against an order in appeal under s, 
476-B, Criminal Procedure Code, passed by 
the learned Subordinate Judge. There was 
an order passed by the Munsif under s. 476, 
Criminal Proceduré Code, refusing to take 
proceedings under’ ss, 203, 471, 463, 191 
and 193, Penal Code, against Manphool on 
the complaint of Budhu, defendant. This 
application was made by Budhu in connect- 
ion with the civil suit before the Munsif. 
Under s. 476-B, Criminal Procedure. Code, 
an appeal lay and Budhu brought an appeal” 
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in the Court of the District Judge. This 
was the correct Court in which such an 
appeal should be brought. The District 
Judge, however, purported to transfer this 
appeal under s. 24 (1) (a), Civil Procedure 
Code, to the Subordinate Judge who has 
purported to dispose of this appeal. The 
question raised in revisién is whether the 
Subordinate Judge had any jurisdiction 
to hear an appeal of this nature and whe- 
ther the District Judge had any jurisdiction 
to order transferof this appeal instead of 
hearing it himself. It is laid down in 
s. 476-B that an appeal may be made: 

“to the court to which such former Oourt is subor- 
dinate within the meaning of s. 195 (3)”. 

Section 195 (3) provides : 

“For the purpose of this section a Court shall be 
deemed to be subordinate to the Oourt to which 
appeals ordinarily lie from the appealable decrees 
_or sentences of such former Court.” 

This is the portion of the section which 
applies in the present case. It is clear, 
therefore, that the section contemplates that 
the appeal should be to the Court of the 
District Judge frem the order of the Munsif 
under s. 476, Criminal Procedure Code. 
The further question arises as to whether 
the power of transfer under s. 24, Criminal 
` Procedure Code, exists. The section pro- 
vides in sub-s, 1 (a) that the District Court 
may transfer: 

“any suit, appeal or other proceeding pending before 
it for trial or disposal to any Court subordinate to it 
and competent to try or dispose of the same.” 


This sub-section involves the point that- 


the matter transferred should be a suit 
appeal or other proceeding. Learned 
Counsel argues that appeal means only a 
civil appeal. It may be further observed 
that the transfer must be to a Court which 
is competent to try and dispose of the 
same. It is not shown that the Court of 
the Subordinate Judge has any jurisdiction 
to try and dispose of the appeal in question. 
No euch jurisdiction is given by the Crimi- 
nal Procedure Code, to the Subordinate 
Judge and the Civil Courts Act does not 
give the Subordinate Judge any such 
jurisdiction, The case is very similar to 
that of a revenue appeal. As a Subordinate 
Judge has no jurisdiction to try a revenue 
appeal, therefore, it is not open to the 
District Judge to transfer a revenue appeal 
to a Subordinate Judge under s. 24, Civil 
Procedure Code. There is authority for 
the applicant in revision. This authority 
is shown in Ram Charan Chanda v. Tari- 
pulla, (1) a Bench ruling where it was held 
that appeals under s. 195 (6). of the former 

(1) 39 O 774; 13 Ind. Cas, 1007; 13 Cr,L J 191; 16 
O WN 645, 
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Criminal Procedure Code, could not be 
transferred to a Subordinate Judge by the 
District Judge. This ruling was followed 
by a learned Single Judge in Dulari Koeri 
v. Fauzdar Khan, (2). A similar ruling 
has been laid down in Bismillah Khan Y. 
Shakir Ali (3). For the opposite party 
reference was made to Narain Dasv. 
Emperor (4), but in that ruling the Court 
to which the transfer was made was the 
Court of an Additional Judge and not the 
Court of a Subordinate Judge and it was 
held that unders. 8, Civil Courts Act, the 
transfer could be made. I hold, therefore, 
that itis not open to District Judge in 
whose Court an appeal under s. 476-B, 
Criminal Procedure Code, is pending to 
transfer that appeal to the Court of a Sub- 
ordinate Judge as the Subordinate Judge 
has not got jurisdiction to hear such an 
appeal. Accordingly I allow this ap- 
plication in revision with costs and I set 
aside the order of the Subordinate Judge 
and direct that the appeal should be taken 
again on the file of the District Judge and 
should be disposed of by him according 
tolaw. The costs in the Court of the Sub- 
ordinate Judge between Manphool and 
Budhu will abide the event. The court-fee 
will be returned to the applicant in 
revision. 

D. Application allowed. 

(2) 142 Ind. Oas. 621; (1933) Or. Oas. 510; A I R 
1933 Pat. 179; 34 Cr. L J 410; 14P L T131; Ind. 
Rul. (1933) Pat. 161. 

(3) 4 Luck. 152: 114 Ind. Cas. 812; 5 O W N 882; 
A I R1928 Oudh 494; . 
(4) 39 A 792; 102 Ind. Cas. 4£5; oe 1927 All, 


555; 25 A LJ 5593; LR A 81 Or; 7A 
I Or. R 534; 28 Or, L J 549. 
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RANGOON HIGH COURT 
Civil Regular No. 274 of 1934 
January 1], 1935 
Braon, J. 
ABDULLA ALLY MOHAMED 
MOTIWALLA, LTD.—PLAINTIFFS 
versus 
MOHAMED EBRAHIM and Co.— 


DEFEN DENTS 

Trade mark—Passing off suit—Nature of—Nature 
of proof to be adduced by plaintiff—Name, if and 
when entitled to protection—Reputation once de facto 
established—Protection of Courts, right to—Deception 
—Temoptation likely to be offered should be con- 
sidered—Matters to be considered by Court—Principle 
underlying protection to be given by Court—Inten- 
tion—Relevancy of. 

The passing off suit is, in essence, a suit in defence 
of the plaintiff's right of property in the particular 
name, make or get-up he claims and in the goodwill 
he attributes thereto. In every case, the 
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plaintif must first establish that he has ac- 
quired for himself or his goods a sufficient reputa- 
tion, under the mark, or under the name by which, 
in consequence of the use of that mark, his goods 
have come to be known, to entitle him to treat it as his 
own, and to be protected. [p. 906, col. 1] 

__ There is no principle which demands that aname, 
if substantially and widely established, should be 
the less entitled to protection, because there are 
exceptions tothe rule. There is great difficulty in 
perceiving why, upon the ground of public policy 
or otherwise, a reputation, once de facto found to be 
established, in a word of even universal currency in 
relation to a restricted class of goods should be dis- 
j pos to the protection of the Courts, [p. 909, col, 
In passing off cases, the Court is entitled to inquire, 
not only whether such deception is likely to arise 
from the initiative of purchasers themselves: but also 
whether atemptation is likely to be offered to un- 
scrupulous traders to make use of any available 
similarity of name. [p. 903, col. 2] 

_ There is no difference in essence between a case 
which deception has,or has not, yet occurr- 
ed. 

The Court has to consider the ordinary characteris- 
tics and the normal sense of discrimination, or lack 
of it, not only ofthose experienced dealers who 
purchase from one another but also of those 
small retailers in district towns and villages 
who purchase from the larger dealers and of the “man 
in iia who is the ultimate purchaser, [p. 910, 
col, 1. 

A trader may deliberately set out to filch his rival's 
trade by a calculated copy of his trademark or get- 
up; or he may, while astute enough to avoid what 
he conceives to be a cynically deliberate copy, 
endeavour, or even be content, to get near thereto as 
is possible consistently with his remaining outside 
the reach of the jurisdiction of the Court; or he 
may assume an offensive mark or get-up by care- 
lessness or even inadvertence. If the result be a 
reasonable probability of deception, there is no 
principle which prevents the Oourt protecting the 
owner of the infringed mark in each of these 
cases. 

The relevance of intention is merely that when 
dishonest intention is present, the Court's task in 
detecting a probability of deception becomes less 
burdensome. A? os 

Mr. McDonnell, for the Plaintiffs. 

Mr. Clark, for the Defendants. 

Judgment.—The plaintiff in this suit 
is a company known as Abdulla Ally 
Mohamed Motiwalle, Limited. The Com- 
pany has for a number of years carried on, 
and still carries on a business as wholesale 
dealers in cotton and other piece-goods at 
Edward Street, Rangoon. l 

An important part of the plaintifs’ 
business consists of the importation from 
India into Burma, and the distribution 
throughout Burma, of cotton grey shirting. 
As I understand it, this cotton grey shirting 
is manufactured to the plaintiffs’ specifica- 
tion and order in factories in India at 
Ahmedabad and Bombay, and is thence 
imported by the plaintiffs into Burma. It 
suffices for me to say that the plaintiffs’ 
business, which has been established for 
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a number of years, is a comparatively 
large one and the importation: and dis- 
tribution of cotton grey shirting forms an 
important,.if not the principal, part of that 
business. Their turnover in cotton grey 
shirting has averaged some three lakhs 
or so a year for the past three yéars. As 
I have said, the plaintiffs are wholesalers. 
They sell to other wholesale and retail 
dealers in Rangoon and in the other towns 
and districts of Burma. These dealers do 
not themselves necessarily sell by retail the 
cotton grey shirting so purchased from the 
plaintiffs; but, in many cases, they sell to 
other and smaller retail dealers. Jn the 
result, the plaintiffs’ cotton grey shirting 
may pass through several hands in Ran- 
goon or elsewhere before reaching its 
retail destination. I have the evidence of 
these dealers from Rangoon itself and 
other places as widely apart as Bassein, 
Moulmein, Mandalay, Yamethin, Shwebo 
and Amarapura. The defendants them- 
selves have purchased from the plaintiffs 
and passed on their purchases both by 
retail or by wholesale. 

The plaintiffs have for upwards of ten 
years used, in connection with their piece- 
goods, the mark which, in its relation 
to cotton grey sbirting, is the subject- 
matter of this action. It is necessary for me 
briefly to describe that mark. 

The plaintiffs’ mark consists of a repre- 
sentation of two figures which have the 
appearance of being, and are admitted to 
be, military figures. They stand side by 
side. The one on the left is a bearded per- 
sonage with aconventional uniform which 
may well be intended to be the uniform of 
a General or other high military officer. 
He wears epaulettes, sash, sword, belt and 
high boots. By his side stands another 
figure somewhat similarly equipped in 
uniform and accoutrements which also are 
unmistakably those of a military officer 
of high rank. Unquestionably, the impres- 
sion conveyed by these two figures is that 
they are Generals or officers; and that is 
not, I think, disputed in this action. Cotton 
grey shirting is made up in pieces, each 
being 40 yards. Each fold of the plaintiffs’ 
pieces of cotton gray shirting is some 
36 in, or sa in lengh. At the top of the first 
or top fold is printed or stencilled in blue 
ink the two figures which I have just des- 
cribed, forming a picture some 8 in. high 
by 5 in. broad. They stand, these two 
Generals, side by side in an attitude such 
as that in which Wellington and Blucher 
might have surveyed the field of Waterloo. 
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Beneath them are printed the figures “1000” 
in character of about 34 in. by 14 in. ‘Below 


` again in succession down the entire length 
of the front fold are printed the words 


12 LBS `... Asian Godds......... Reliable &hirt- 
ing....... Mado for....-. Abdulla Ally Mohamed 
Motiwalls, Ltd.......... Rangoon... — - Sole Importer 

coves ss Por........Burma,,,...40 yards..4...... Made in 
India.” 


In the bottom right hand corner of the 
top and each succeeding fold of the plain- 
tiffs’ cotton grey shirting is a small oval 
medallion some 2in: by 1 in: of the two 
Generals upon a reduced scale. That, 
therefore, is a brief description of the 
plaintifs’ mark and get-up which is the 
subject-matter of this suit. In order to 
avoid controversial expressions I shall 
call it simply “the plaintiffs’ mark”. It is 
exhibit “A” in the suit. There is no doubt 
that the figures must leave upon the mind 
of any observer, whether English, Burmese 
or Indian, the impression of two soldiers 
of high rank standing side by side. 

It is common ground that the plaintiffs 
have used that mark for a number of years, 
not only in relation to cotton grey shirting, 
but also in relation to such materials as 
white shirting, printed shirting, khaki 
cloth, cotton chudders, ete. 

The defendants are a firm whose busi- 
ness is also to deal in cotton and other 
piece-goods. The defendants’ business 
differs from the plaintiffs’ in that they 
are, I think, not only wholesale but also 
retail dealers. Their place of business is 
in China Street, Rangoon, and is known as 
Bondoola House. Their business is a sub- 
stantial one and includes the importa- 
tion and wholesale and retail distribution 
of cotton grey shirting. 

The defendants’ principal mark upon 
which much of the goodwill of their busi- 
ness turns consists of a representation of the « 
great Burmese General Bandoola dressed 
in the uniform of his time. It is of interest 
to observe that Maha Bandoola Min was 
in 1824 the Napoleon of Burma. In that 
year he threatened an invasion of Bengal 
by a Burmese army which led to the first 
Burmere War. He led an army of 60,000 
Burmese with great credit and with a 
military skill far in advance of his times. 
He was eventually killed at Danubyu but 
his name is still remembered by his 
countrymen in this country with pride and 
affection. 

His armour is preserved in the British 
Museum. Bandoola is in fact a great 
Burmese national hero. It is the. repre- 
sentaticn of his figure that the defendants 
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have appropriately chosen to distinguish 
their goods. I find, notwithstanding some 
slight conilict of evidence, that the 
defendants have for many jears widely 
used this Bandoola mark on their goods 
and also as a decoration for their premises 
and their fstationery. That mark has 
been used by the defendants upon. such 
things as crepe longyis, printed longyts, 
woven longyis, white shirting, khaki cloth, 
blue cloth, zephyr longyis, chudders, Madras 
tussore and pauplins, all of which are 
exhibits in these proceedings. 

The Bandoola mark is not the mark 
which is actually objected to by the 
plaintiffs in this suit. I have mentioned 
it, however, because an emphasis is laid 
uponit by the defendants inasmuch as 
Bandoola, too, was a General or military 
officer. In 1933 some objection was taken 
by the plaintiffs to the use by the defend- 
ants of the Bandoola mark upon cotton 
grey shirting; but asa result of the offices 
ofa third party, an agreement was reached 
in June 1933 by which the defendants con- 
sented to refrain from using the Bandoola 
mark on cotton grey shirting, without, 
however, making any admission that it 
infringed the plaintiffs’ mark. That very 
proper concession on the part of the 
defendants is far from prejudicing them 


in these proceedings: and itis mentioned 


only because out of that appears to have 
arisen the adoption by the defendants of 
the mark which isin question in this suit 
and which I will now proceed to describe, 

It was in March 1935, that the defendants 
first began to import cotton grey 
shirting bearing the mark which is Ex. “B 
in this suit. They had, of course, long 
previously imported cotton grey shirting, 
but not cotton grey shirting bearing the 
Ex. “B” mark. That mark is, in fact, 
a printed or stencilled representation of 
His Majesty the King-Emperor; but, for 
the purposes of this judgment it is proper 
that I ehovld describe it, not as the figure 
for which I know it, but according to its 
visual characteristics as apparent from the 
picture itself. 

It alsois printed upon the front fold of 
each of the defendants’ pieces of cotton 
grey shirting. At the top of the front fold 
appear the words “King-Emperor” in 
English characters approximately in: 
high arranged in a semicircle. Beneath 
appears the figure of a man 7łin: high, 
He is dressed in uniform and is also 
equipped with epaulettes, sash, _ belt, 
sword and boots, His uniform is obviously 
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the military uniform of a General or officer 
of great eminence. 

Cn his breast are decorations. He wears 
no hat. He has upon his head no Crown. 
He has in outline the beard which is worn 
by our King. But the whole figure is 
printed or stencilledin blue, and taking, 
as I must, Ex. “B” to be a representative 
Exhibit, itis I think not too much to say 
that the whole effect is somewhat confused, 
smudged and is without great definition. 

Immediately beneath this figure are the 
word in Burmese characters ‘Shinbayin 
Tazeik”, meaning “King-Emperor.” 
Proceeding down the fold appear in succes: 
sion the words “12 LBs. Specially 





























Made For- Muhammad Ebrahim 
and Co. No. 50, China Street—— 
Rangoon Superior Sheetings 

1,500 40 yards — Made in India”; 
and at the bottom right hand corner of 
each sheet is printed in Burmese 


characters “Bandoola House”. The figures 
“1500” to which I have referred are tobe 
noticed for they correspond to the 
figures “1000” of Fx. “A”, although they 
appear on Ex. “B” lower in the order of 
things than on Ex. “A”. That is a brief 
description of the defendants’ mark, 
Ex. “B”, and of the get-up of their pieces 
of cotton grey shirting. It is to restrain 
the use by the defendants of the Ex. “B” 
mark in relation to cotton grey shirting 
that this suit has been brought by the 
plaintiffs. ~ 

It is obvious ata glance that there are 
substantial differences between the plaint- 
iffs’ Ex.“A” mark and the defendants’ 
mark. Placed side by side, there is no 
identity and little actual resemblance, 
except that in both cases the representa- 
tion is of a military figure or military 
figures as the case may be. Inone case, 
there are two figures; in the other, one. 
The uniforms differ; and, in the case of 
Ex. “B”, the gure, however badly 
portrayed, is that of a known person; 
indeed, of the most universally known 
figure in the Empire. It is on other 
grounds than those of actual physical 
similarity of the marks that this action must 
succeed, if at all. 

Mr. McDonnell, as I understand it, puts 
his case thus: He says, first, that his 
clients have, in respect of cotton grey 
shirtings, acquired a goodwill or reputa- 
tion under the plaintiffs’ mark, in the 
sense that cotton grey shirting so marked 
has become known (in English) as “soldier” 
mark, (in Burmese) as “‘sitbho tazeik” and 
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in Hindustani as “Sepahi” mark, cotton 
grey shirting of the plaintiffs’ importation 
and distribution, and, secondly, that the 
defendants’ Ex. “B” mark (though it is 
neither identical with nor, when compared 
side by side, bears any close resemblance 
to, the plaintiffs’ Ex. “A” mark) is such 
that it is either reasonably likely or liable 
to be or become known as “soldier”, 
“sitbho” or “Sephai” mark as the case may 
be, and, moreover, that Ex. “B” mark 
is capable of being used by any one so 
minded to usê it for the purpose of passing 
off the defendants’ goods as and for the 
goods of the plaintiffs’ to the damage of the 
plaintiffs’ goodwill. 

That, as I understand it, is the way in 
which the plaintiffs’ case is put, and Mr. 
McDonnell takes as his starting point the 
well-known passage from the judgment of 
Lord Cranworth’ in Seixo v. Provezende 
(1) in which he says “it is hardly necessary 
to say that, in order to entitle a party to 
relief, it is by no means necessary that 
there should be absolute identity. What 
degree of resemblance is necessary, is, from 
the nature of things, a matter incapable of 
definition a priori. All that Courts of 
Justice can do isto say that no trader can 
adopt a trade mark so resembling that of a 
rival as that ordinary purchasers purchas- 
ing with ordinary caution, are likely to be 
misled. 

“It would be a mistake, however, to suppose that 
the resemblance must be such as would deceive 
persous who should seethe two marks placed side 
by side. The rule so restricted would be of no 
practical use. Ifa purchaser looking at the article 
offered to him would naturally be led, from the 
mark impressed on it, to suppose it to be the 
production of the rival manufacturer, and would 
purchase it in that belief, the Court considers the 
use of such a mark to be fraudulent. But I go 
farther. I do not consider the actual physical 
resemblance of the two marks to be the gole question 
for consideration. 

If the goods of a manufacturer have, from the 
mark or device he has used, become known in 
the market by a particular name, I think that the 
adoption by a rival trader of any mark which will 
cause his goods to bear the same name in the 
market, may be as much a violation of the rights 
of that rival as the actual copy of his device”, 


It comes back, in short, to this, that no 
ons has the right, expressly or by implica- 
tion, directly or indirectly, himself’ to 


represent, or to make it reasonably possible . ` 


that others may represent, that his goods 
are the goods of someone else. 


In this country there is no such thing 
as a Registered Trade Mark. This suit 


(1) (1865-66) I) R 1 Oh., 192; 12 Jur, 
L T (we) 314; 14 W R 357; 149 R R 529, 


(Ns) 215; 14 


‘ 
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is in substance a mere “passing off” suit. 
There is a volume of authority, in India 
and in England, which deals with cases of 
this kind, .tonot alittle of which the in- 
dustry of Counsel on both sides has 
directed my attention. But, except so far 
as these authorities contain the principles 
which areto guide the Court in dealing 
with a question of this kind, I can con- 
ceive no matter upon which it is more 
important to bear in mind that each case 
falls to be determined on its own peculiar 
facts and merits, and, excerpt for the 
purpose of ascertaining the proper ques- 
tions for the Court to ask itself, I think 
that other and analogous cases, delivered 
upon different facts and in different cir- 
cumstances become dangerous and mislead- 
ing. The questions to be answered are 
questions of fact and are comparatively 
simple of definition, if not easy to answer. 
The passing off suit is, in essence, a 
suit in defence of the plaintiffs’ right 
of property in the particular name, make 
or get-up? he claims and in the goodwill 
he attributed thereto. And,'injevery case, 
the plaintiff must first establish that he 
has, indeed, acquired for himself or his 
goods a sufficient reputation, under the 
mark, or under the name by which, in 
coneequence of the use of that mark, his 
goods have come to be known, to entitle 
him to treat it as his own, and to be 
protected. : 
The first thing, then, I have to do here is 
to inquire whether in this case the pl aintiffs’ 
cotton grey shirtings are sufficiently widely 
known under the name “Sit Bo Tazeik ” 
(in Burmese); “Sepahi Mark” (in Hindu- 
stani) or “Soldier Mark” (in English) to 
entitle them to say that they have a 
“protectable” goodwill under these names. 
It is to this question cf fact that the 
bulk of the evidence is adduced. It is not 
easy of determination. , 
The plaintifs have furnished me with 
thə evidence, in addition to that of the 
plaintiffs’ own manager, of some eleven 
witnesses, all of whom are retailers 
of cotton piecegoods (including cotton 
grey sbirting) and two of whom are 
also wholesalers, Two other witnesses are 
respectively one who ‘makes up’’ cotton 
grey piece-goods and a commission egent 
who formerly himself was a dealer in cotton 
piece-goods. Of these witnesses five carry 
on business in Rangoon, one carries on 
business both at Rangoon and Moulmein, the 
others at places as widely apart as Bassein, 
Mandalay, Yamethin, Showebo, and 
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Amarapura, respectively. These witnesses 
include both Burmese and Indians. On 
the whole, I think the evidence has been 
frankly and fairly given. The first of these 
witnesses, Cassim Shah Muhammad, a 
wholesale and retail dealer of Rangoon and 
Moulmein, has said that he himself when 
dealing with the plaintifs always calls 
the mark “Soldier Mark”, but he admitted 
that his Burmese retail customers used the 
expression “Bo Nakaung Tazeik”, tes 
“c Two soldier mark.” 

He may have said that they invariably 
did so. His Indian customers, however, 
he says, as a role, refer to the plaintiffs’ 
cloth as ‘“‘Sepahi” mark, though some of 
them ask for “Do Sepahi” mark. The next 
witness who is an Indian retail dealer of 
Rangoon, says that he calls the plaintiffs’ 
goods “Soldier Mark”; but I have, as 
Ex, 20, an order form signed by this 
man’s salesman upon the plaintiffs in which 
the words “2 Soldiers”.are used. That 
order form was, however, obtained at the 
instigation of the defendants five days after 
these proceedings had been started. 

The fourth is Kyu Seng, a Chinaman 
and a substantial retail and wholesale 
dealer of Rangoon. He says that the 
plaintiffs’ mark is more commonly known 
as the “Sitbho” mark ie, (in Burmese) 
the soldier mark. This man uses the 
Burmese language, as he knows but little 
Hindustani and has principally Burmese 
and Chinese customers. 

But I have, of his, sale orders on the 
plaintiffs in which, in respect of this cotton 
grey shirting, the expressions “double 
soldier (brand) (No.) 1000” or “two mili- 
tary officers (brand)” is used. Some of 
them are dated after this suit was brought. 
The fifth witness is another Chinese retail 
dealer of Rangocn, Boon Cheng. He, too, 
says that he knows ihe plaintiffs’ mark 
as the “Sit Bho” mark and he supports 
this by producing his own delivery orders 
over a number of years addressed to the 
plaintiffs in which the gocds are described 
as ‘1000 grey shirting soldier’. The 
defendants, however, have succeeded in 
producing one order in which the words 
used are “Double Soldier (Brand) (No.) 
1000”. Tke sixth witness is one Hyeah, 
a Chinese retail piece-goods trader of 
Bassein. He has known the plaintiffs’ mark 
for ten years on grey cotton shirtings 
and says that it is called “Sitbho” (soldier). 
He produces two of the plaintiffs’ own 
godown delivery warrants referring to 
“Soldier India” mark. 
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But he does admit that Burmese 
customers do sometimes but seldom call 
the cloth “Bho-Nakaung” (Two soldier). 
On the other hand, the defendants produce 
a voucher given in his shop on a cash 
sale in which “two soldier” mark is re- 
ferred to. The date of this, however, is 
only a few days only before the hearing 
of this suit and I have no doubt was 
obtained at the defendants’ instigation. 

The seventh witness is another Rangoon 
retailer. He serves both Indians and Bur- 
mese and his evidence is that to the 
Burmese the cloth was known as “Sitbho” 
cloth and to, the Indians “Sepoy” cloth. 
He identifies orders on the plaintiffs which 
describe the plaintiffs’ goods as ‘‘ Soldier 
(India) grey shirting”. This witness im- 
pressed me favourably as one who desired 
to assist the Court. The eighth witness 
is Ko Aung Ba. He is the man who 
makes up the cloth in the Surtee Bara 
Bazaar. His ‘evidence is nonetheless 
material on that account. 

He is an actual and potential purchaser 
of the cloth and has known the mark for 
six or seven years. He says that it is 
called “Sitbho” and that he has never heard 
of it as “Two Soldier” Mark. Prij Mahan 
is a retailer of Mandalay who does a 
turnover of forty or fifty thousand rupees 
a year in cotton grey shirtings. His evi- 
dence is that the Burmese customers ask 
for “ Sitbho” cloth and the Indian custo- 
mers fcr “Sepahi mark” cloth and he 
knows noother name. The next witness, 
Habib Hajee Karim Tai, carries on 
business as a retailer at Yamethin, He 
tells me that his purchasers call it ‘‘Sitbho 
Tazeik” or “Police” mark. I understand 
that the Hindustani word “ Sepahi” serves 
either for a soldier or a Policeman. It is 
fair to say that this man isa brother of 
the plaintiff company’s manager. 

Then comes a man Abdul Ganny Noor 
Muhammad of Mandalay, who is I think 
now a commission agent in piecé-goods 
and was formerly a retail dealer. His 
evidence is to thesame effect. He, too, 
knows the plaintiffs’ goods as ‘‘Sitbho” or 
“Sepahi” goods. He has known the mark 
on the plaintiffs’ cloth grey shirtings for 
some ten years or so, The fifteenth and 
sixteenth witnesses are respectively retail 
dealers froma village in the Amarapura 
District and the Bassein District, res- 
pectively. Their evidence is again to the 
same effect. 

The plaintiffs’ manager, the first wit- 
ness, has provided a considerable number 
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of orders given to the plaintiff company 
by the defendants themselves and the 
corresponding delivery orders. And I have 
permitted the plaintiffs to produce other 
orders given to the plaintiffs from other 
firms for the purpose of showing the name 
under which their business in cotton grey 
shirtings has been established. These leave 
me in little doubt both that to the defend- 
ants themselves the name “soldier” mark 
was well-known as the plaintiffs’ descrip- 
tion of their own cotton grey shirtings and 
that to many other dealers also it was 
so. known. 

I come now to the defendants’ evidence 
on this part of the case. It is less in 
volume; but not, on that account, less 
worthy of belief. It is, as might be sup- 
posed, to directly the opposite effect to 
that of the plaintifis. The defendants’ 
manager, Abdul Ganni says that their 
Burmese customers know the plaintiffs’ 
goods as “Bo\Nakaung” (i. e. two soldiers) 
or “Do Sepahı” as the case may be. But 
he adds an exception in the case of mem- 
bers of his community, i. e., what he called 
“Memon Piece-goods Traders." The orders 
given by the defendants to ihe plaintiffs 
over a Considerable space of time to which 
I have referred above were either signed 
by this witness or by members of his 
family whom he can identify. The de- 
defendants had a number of dealings (if 
not considerable dealings) with the plaint- 
iffs in grey cotton shirtings over a period 
of years; but the witness can produce no 
books or documents in which the plaintiffs’ 
goods are ever described otherwise than 
as “soldier” goods, with or without the 
addition of the figures “1000”, He says 
that his firm were in the habit of receiving 
orders from their clientsin the Districts: 
but he cannot produce such orders, l 

The production would have materially 
assisted me, The evidence of this witness 
does not, on the whole, shake the conclu- 
sion I had formed that this witness and 
his business associates, at least, were them- 
selves in the habit of calling the plaintiffs’ 
cotton grey shirting “Soldier” or “Soldier 
1000” cotton grey?shirting and that they 
were perfectly well aware that that was 
the name by which the ‘plaintiffs them- 
selves had for many years called and sold, 
The defendants then offer four witnesses 
8.8. M. Abdul Khader, Abdul Habib Abdul 
Shakoor, Yusuf Yacooh and Maung Maung 
all of whom are retail dealers in inter alia 
cotton grey shirting and the first three of 
whom carry on business in the markets 
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‘of Rangoon, while the fourth trades in the 
Insein Districts on its outskirts. 

I notice that these witnesses all come 
from Rangoon or its immediate neighbour- 
hood. They aie consistent in saying that 
the plaintiffs’ Ex. ‘'A” mark is called by 
‘their customers “Bo Nakaung ” or “Do 
Sepahi” as the case may be and not “Sitbho” 
or “Sepahi” or Soldier”. These witnesses 
produce between them two vouchers in 
respect of cash purchases of the plaintiffs’ 
cotton grey shirtings. One dated May 26, 
1934 (after this suit was commenced) is 
from one Azan Ariff Bros. It mentions “Two 
Soldier” cloth. Another of the same date 
- ig from the defendants themselves and 
refers to “King” Brand. Both these orders 
are dated five days after this suit was 
launched and the former at least was ad- 
mittedly obtained at theinstigation of the 
defendants. It transpires, too, that Ex. 20, 
which isthe voucher given by the plaintiffs’ 
witness Abdul: Karim, was also obtained 
upon‘a purchase instigated by the defend- 
‘ants themselves on May 26, 1934, after 
action brought. 


I must mention some other evidence— 
the New Light of Burma and the Market 
Report. The former is a Burmese news-sheet 
and the latter a trade publication, current 
as to the former in Burma generally and 
as to the latter in Rangoon. These con- 
tain market quotations of cotton piece- 
goods. Emphasis is laid upon them by the 


defendants, for they contain quotations of ` 


the plaintiffs’ grey cotton shirting under 
the name 2 Bos ‘Europeans Ab-hla-theingi.” 
I accept that. It is a literal description 
of the plaintiffs’ mark. 


` That is a somewhat short summary of 
the principal evidence relevant upon the 
question of reputation. T have studied the 
witnesses and endeavoured to give a pro- 
per weight to the words of each accord- 
ing to my estimate of his credibility. So 
doing, I have come to the conclusion that 
there is, in the first place, no doubt that the 
defendants themselves were well aware of 
the plaintiffs’ use over a number of years 
of the name “Soldier” as a description of 
their goods and indeed, themselves so used 
it, 

- In my judgment, the name “Soldier” 
was, moreover, so used freely (but perhaps 
not universally) in the markets of Rangoon 
asa descriptive name of the plaintiffs’ grey 
cotton shirting. And, finally, from the evi- 
dence of the retail dealers in the mofussil 
who have given evidence on behalf of the 


ABDULLA ALLY MOHAMED V. MOHAMED EBRAHIM & co (RANG.) 


157 10 


plaintiffs I find ds a fact that the plain- 
tiffs’ grey cotton shirting was widely known 
in the mofussil as “Soldier”, “Sitbho” or 
“Sepahi” shirting. The evidence is in 
parts a little coloured: but on the whole 
‘the plaintiffs’ evidence was, in my view, 
fairly given. Neither is it, in the view I 
have taken, necessary for me wholly to 
discard the defendants’ evidence on these 
matters, There may be traders,as there may 
be customers, who refer to the goods as 
“Bo Nakaung”’, “Do Sepahi” or “Two 
Soldiers”. That is not; I think, in the 
least inconsistent with the plaintiffs having 
acquired a general reputation in other dis- 
tricts and among other customers under 
the names which they claim. 

I can see noprinciple which demands 
that a name, if substantially and widely 
established, should be the less entitled to 
protection, because there are exceptions 
the rule. The evidence, in my judg- 
ment of the facts, enables me to say that 
the plaintiffs have, in cotton grey shirting; 
a wide and substantial reputation and 
goodwill in the names “Soldier” ‘“Sitbho’’ 
and “Sepahi”’, derived from their 
protracted use of exhibit “A” mark. The 
evidence of the New Light of Burma and 
of the Market Report does not greatly im- 
press me. One would expect a more 
technical descripticn of a mark in a trade 
journal or in a newspaper than in the 
mouths of dealers or customers, 

It is not, as I think, inconsistent in the 
least with a general popular reputation 
under the names for which the plaintiffs 
contend and in particular, it ie not incon- 
sistent with such a reputation in country 
districts. I shall,. therefore, find that the 
plaintiffs have established a sufficient 
general reputation in the descriptions J 
have mentioned to support this suit. 

Before proceeding to the second part of 
the inquiry, that is, whether the plaintiffs’ 
rights have in fact been infringed by 
the exhibit “B” mark, it is necessary for 
me to refer briefly tothe case decided in 
the Court of the Swedish Match Co. v. 
Adamjee Hajee Dawood & Co., Lid. (2). 
That case presented features somewhat 
similar to the present case, inasmuch as it 
was in that case sought to restrain the 
defendants from the use of certain labels 
on match boxes bearing a ‘‘Star” device 
upon the ground, not only of actual simi- 
larity of design and get up, but also of 

(2) 99 Ind. Cus. 727; 4 R 387; A IR 1927 Rang. 49 


On appeal 110 Ind. Cas. 905; 6 R 221; AIR 1928 
Rang. 210. 
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the plaintifis having acquired, as in 
this case, a general reputation for their 
matches under the generic name “‘Star” 
brand. In the Court below His Lordship 
Mr. Justice Cunliffe determined both these 
issues in favour of the plaintiffs. In the 
Court of Appeal, however, there are certain 
observations which have caused me em- 
barrassment. The actual decision in the 
Court of Appeal proceeded, however, on the 
grounds (both questions of fact) that there 
was neither sufficient actual similarity of 
design to cause confusion, nor had the plain- 
iffs, as a matter of fact, acquired a sufficient 
or any reputation in the word “Star” as 
a generic description to entitle them to 


protection. The observations to which I 
shall refer are, therefore, mainly obiter- 
dicta. 


A marked distaste is there expressed by 
the late Chief Justice of this Court for the 
view that so large, common and universal 
a description as “Star” can be appropriated 
‘and monopolized by a trader as a descrip- 
tion of his goods and this is based upon 
certain observations of Mr. Justice Wright, 

‘in In re Dexters Application (3), approved, 
it is said, by Lord Haldane, in Boord and 
Son Incorporated v. Bagots, Hutton and 
Company, Limited 4). 

If these observations were binding upon 
me [should have to consider whether so 
wide and universal a description as 
“Soldier Mark” and its vernacular equiva- 
lents didn’t share the same vice. But, 
with deference to the learned Judges who 
determined the Swedish Match Case (2) I am 
unable to follow either the relevance in 
this connection to a passing off case of the 
observations of Mr. Justice Wright, or Lord 
[ialdane, in cases in which applications to 
register a Trade Mark were in question 
and I should, in any case, have great diffi- 
culty in perceiving why, upon the ground 
of public police or otherwise, a reputation, 
once de facto found to be established, in 
a word of even universal currency in re- 
lation to restricted class of goods should 
be disentitled to the protection of the 
Courts. 

That then brings me tothe second part 
of my inquiry. The plaintiffs having a 
reputation or goodwill, in respect of cotton 
grey shirting in the descriptive names 
“Soldier”, “Sitbho”, and ‘‘Sepahi” derived 
from the use over a substantial period 


(3) (1893) 2 Ch. D 262 at p. 266; 68 L T 793; 62L J 
Oh. 545 


(4) (1916) 2 A O 332; 85 LJ Ch, 603; 115 L T345; 
33 R P O 357; 32 T LR 683. 
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of the Ex. “A” mark, have the defendants 
by the adoption and use of the Hx. “p” 
mark infringed the plaintiffs’ proprietary 
rights in that reputation or goodwill? The 
question can be asked in quite simple 
language. In all the circumstances appli- 
cable to this case, is the use by the defend- 
ants of their Ex. “B” mark reasonably 
calculated (i. e. likely) to result in the 
deception of purchasers inlo the belief 
that, if they see or are offered the de- 
fendants’ Ex. “B” mark cloth, they are 
seeing or getting the plaintiffs’ cotton grey 
shirting? 

And Iam, I think, entitled to inquire, 
not only whether such deception is likely 
to arise from the initiative of purchasers 
themselves; but also whether a temptation is 
likely to be offered to unscrupulous traders 
to make use of any available similarity of 
name. I have tried to put the matter in 
simple language. 

In this case, there is no evidence of any 
person having been actually deceived. 
That, however, is not fatal to the action. It 
becomes, as Mr. Clark points out, a “quia 
timet “action. The issue remains the 
same, namely whether deception is likely 
but the Court is deprived, in arriving 
at its coné¢lusion, of the asistance of a con- 
crete instance. The Court is deprived of 
one of the sources—possibly the most useful 
—from which it may derive material upon 
which it can reach its conclusion. It merely 
makes my task more difficult. There is no 
difference in essence bewteen a case in 
which deception has, or has not, yet occurred. 

Some questions have been addressed to 
witnesses in the course of the evidence not 
only as to what they themselves would call 
the defendants’ Ex. B mark; but also 
what in their opinion other Indians or 
Burmans might call it. “An answer to the 
former is of little value to the Court; while 
clearly, as was pointed out by Lord 
MacNaghton, in Payton & Co. Lid. v. 
Snelling Lampard & Co. Ltd., (5) the 
latter question is the very question to be 
determined by the Judge on his own in- 
dependent judgment. Such evidence [ 
must disregard. 

I must, however, take into my considera- 
tion all the circumstances of this particular 
case. The name “Soldier” Mark grey 
cotton shirting is, as I have found, well 
known in the Bazaars of Rangoon as denot- 
ing the plaintiffs’ goods. It is urged that 
to dealers of experience in Rangoon, who 
{© sol) A O 308; 10 L J Ch. 644° 85 LT 
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have an easy acquaintance: with all the 
_principal marks, no confusion can occur. 
But it is not to the astute and experienced 
dealers of Rangoon, whose daily round 
brings them into close contact with marks 
of all descriptions, that I have alone to 
look. 

I have to look also to the class of persons 
who are described by Lord Selbourne, in 
Seixo v. Provezendi (1) (ubi supra) as “the 
ordinary purchaser purchasing with ordi- 
nary caution’; by Lord Blackburo in 
Johnston v. Orr Ewing (6) as the “incau- 
tious” purchaser; and by Lord Chelmsford 
in Woltherspoon v. Currie (7) as the “un- 
wary purchaser.” It is doubtful whether 
the “ordinary purchaser” has much 
“ordinary caution”. J have to consider the 
ordinary characteristics and the normal 
sense of discrimination, or lack of it, not 
only of those experienced dealers who 
purchase this cloth from one another in 
Rangoon but also of those small retailers 
in district townsand villages who purchase 
from the larger dealers and of the “man 
in the street” in Rangoon and the towns 
and villages of Burma who is the ultimate 
purchaser. 

I will again consider Ex. B. Iconfess 
I was, at first sight, myselfa little taken 
aback by the proposition that a portrait of 
the King-Emperor should be susceptible of 
confusion with the plaintiffs’ mark consist- 
ing of two Generals side by side. If that 
were the only case, this suit would, in my 
judgment, have been doomed to speedy 
failure. But the question is whether, to 
the Burman and Indian purchasers whom I 
have described, the Ex. B mark is liable 
to be taken for, or passed on to as, “Soldier 
Mark”, “Sitbho Tazaik” or “Sepahi Mark’; 
not in the calm contemplation of the two 
marks side by side but in the ordinary 
circumstances in which purchases are made; 
and, indeed, it is not necessary that the 
buyer should ever have seen the real mark 
whichis Ex. A or know the name of 
the maker of the goods which it dis- 
tinguishes: King-Emperor v. Po Saing (8). 

Had I not been told at the outset that 
Ex, B was a picture of the King, I 
should, I feel sure, have observed it for 
myself, But I have not the same confi- 
dence that the ordinary or casual Burman 
or Indian purchaser in an upcountry town 
has a sufficient acquaintance with the 


(6) (1892) 7 A 0219; 51 L J Ob.797; 46 L T 216; 30 
WR 417 


(7) 5 Ed. 1 Ap. 508, 
(8) 4 LB R192 - 
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features of the King readily or at all to 
recognize the Ex. B. Tt has, as far ag 
I can see, no attribute peculiar to royalty — 
such as a crown or sceptre. The uniform is 
a military uniform and, indeed, if it repre- 
sents anything, it actually represents the 
uncrowned person of His Majesty as a3 Field 
Marshall in his own army. It is, is it not, 
in truth, the King himself as “Sitbho” or 
Generalissimo (as a witness has translated 
it), without any of the. distinguishing 
features of royalty ? 

As a portrait of the Sovereign it is 
scarcely recognizable by an Englishman; 
and I think that it is safe to say that toa 
vast number of Burmans and Indians, 
even if they know the features of the King, 
it would not be recognizable at all. In 
my judgment, there is a reasonable pro- 
bability or even a strong likelihood of the 
people among whom the defendants’ grey 
cotton shirting circulates or, at least, a 
substantial number of them thinking that 
Ex. B is a representation merely of a 
military officer of eminence. JI have come 
to that conclusion without reference to the 
probability or improbability of a dishonest 
trader deliberately passing off Ex. B 
mark goods as goods of the plaintiffs’ 
manufacture. Iam not prepared to assume 
any particular measure of dishonesty in 
any trader or class of traders or to found 
my judgment upon a liability to that form. 
of passing off alone. That was objected to 
by Lord McNaghten in Payton & Co., Ltd. 
v. Snelling Lampard & Co, Ltd. (5) and 
by the late Lord Buckmaster in Boord and 
Son (Incorporated) v. Bagots, Hutton and 
Company, Limited (4). But I think that 
the observations of those two Judges do not 
preclude the Court, in assessing the liability 
to deceive of a particular mark, from taking 
the ordinary commercial opportunities for 
intentional deception by dishonest persons 
into account; and such opportunities are not 
less, I believe, in the Hast than in the 
West. 

I must say a word about the defendants’ 
get-up. I have not failed to observe that 
the words “King-Emperor” and “Shinbayin 
Tazeik” appear prominently above and 
below the Ex. “B” mark, But in this’ 
country sixty-one per cent. of the male 
(Burmese) population and eighty-two per 
cent. of the female Burmese population is 
illiterate in any language. It has been 
observed in the authorities over and over 
again that, in oriental countries in partie.: 
cular, it is the mark which counts and not 
the writing. : 
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Iam unable to say, having come to the 
conclusion that the mark per se is calcu- 
lated to lead to deception by virtue of the 
name it has acquired, that it is saved by 
what is written above and beneath it. On 
the other hand the arrangement of the 
wording on the front fold of the defendants’ 
pieces is distinctly reminiscent of the front 
fold of the plaintiffs’ pieces and the figures 
“1500” chosen by the defendants are, when 
compared withjthe plaintiffs’ figure of 1,000, 
as apt to confuse both the eye and the 
memory as any figures could well be. 

I have so far intentionally avoided making 
any reference to fraud on the part of the 
plaintiffs because I think that neither fraud 
nor deliberate intention on the defendants 
to pass off their goods as the plaintiffs’ goods 
forms any part of this cause of action. A 
trader may deliberately set out to filch his 
rival’s trade by a calculated copy of his 
trade mark or get-up: or he may, while 
astute enough to avoid what he conceives 
to bea cynically deliberate copy, endeavour, 
or even be content, to get near thereto as 
is possible consistently with his remaining 
outside the reach of the jurisdiction of the 
Court; or he may assume an offensive 
mark or  get-up by carelessness or 
even inadvertence. If the result be a 
reasonable probability of deseption, I 
know of no principle which prevents the 
Court protecting the owner of the infringed 
mark in each of these cases. 

The relevance of intention is, as I sse it, 
merely that when dishonest intention is 
present, the Court’s task in detecting a 
probability of deception becomes less 
burdensome. Inthe present case it is fair 
that I should say that there are no reliable 
materials upon which I could or would 
find an intentional copying by the defend- 
ants of the plaintiffs’ mark. 

But the evidence leaves me with the 
view that the defendants have knowingly 
advanced aa close to the plaintiffs’ mark 
as they dared and, at any rate, have exer- 
cised a minimum of care in choosing a mark 
for their cotton grey shirting which would 
be free from the possibility of confusion 
with the mark of which they knew the 
plaintiffs to be jealous. It escaped in 
evidence that the plaintiffs had in March 
1933 imported white shirtings with a King- 
Emperor Mark. Why was this mark 
chosen by the defendants out of the vast 
range at their disposal? I can recollect 
noexplanation being given by the defend- 
ans. On June 14, 1933, they agreed to 
give up the Bandoola Mark in reference 
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to cotton grey shirtings as a concession to 
the plaintiffs upon the very ground that it 
tended to confusion with ithe Ex. A 
mark. I cannot avoid the view that the 
choice of the Ex. B mark was singular- 
ly unfortunate. There isI think an onus, 
both of commercial honesty and of legal 
obligation, upon traders who adopt marks 
{and, a portion, in cases where a known 
and established mark is being zealously 
guarded) to avoid with scrupulous care 
anything tending to confusion with that 
mark, I, too, do not think that any hard- 
ship is inflicted on honest traders by holding 
that if they do not take pains when mak- 
ing a new trade mark to make it quite 
unlike an existing one, they do so at the 
peril of making evidence against them- 
selves: Johnston v. Orr Ewing (6). 

This case may, and I think does, approach 
the border line of the Court's reach. But 
returning to the bed rock principle that 
no man may sell-his goods as the goods of 
another, I think that the plaintifs are 
entitled, upon the facts or in the circums 
stances of this particular case, which, I feel 
bound to say, will be no useful precedent 
in any other case, to the relief for which 
they ask. 

I shall make an order 
terms: 

“That the defendants, their servants, workmen 
and agents be restrained from printing upon, or 
using in relation to, cotton grey shirting not of the 
plaintifi company’s imporiation into Burma such 
figure (being the figure of His Majesty the King- 
Emperor) as is portrayed in Ex. B in this suit 
and from employing any mark which would be caleu-~ 
lated to cause any cotton grey shriting not of the 
plaintiffs’ importation to be known by the names 
“Soldier,” “Sitbho” or Sepahi” grey shirting,” 

The plaintiffs, I am glad to say, do not 
ask for damages. But they are entitled to 
an order for delivering up of ail cotton 
grey shirting in the defendants’ possession 
bearing the Ex. “B” mark. i 

The defendants must pay the costs of t 
suit and I shall fix the plaintiits’ Rev 
fee. at the sum of fifteen gold mohurs a 
day. 

N. Order accordingly. 
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LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 351 
oF 149383 
June 22, 1934 
ÅDDISON anD SALE, JJ. 
Fız{m RULIA MAL-RAUNAK RAM 


versus ; 
COMMISSIONER or INCOME-TAX 
Income Tax Act (XI of 1922), ss, 13 (proviso) 
66—Estimation of income [under s, 183—Income Tax 


ĝis : 


Officer; if sole arbiter—Question of law, if involved 
on the powt—Bad debts—Assessee, rf can declare 
debits bad— Question whether debt .has become bad— 
Whether one of fact—Debt not allowed as bad— 
Whether can be claimed as bad in subsequent 
years, 

Under the proviso tos, 13, Income Tax Act, the 

-Income Tax Officer isthe sole arbiter on the ques- 
tion of the possibility of estimating the income, 
profits and gains of the assessee from the method of 
accounting employed by him. Thus no question of 
law is involved on this point. 

An assessee has no option of declaring debts ba. 
Whether a debt is a bad debt and when it becomes 
bad, are questions of fact to be determined in case of 
dispute not by the assessee but by the appropriate 
tribunal upon a consideration of all relevant and 
admissible evidence, The decision of the Income 
Tax Commissioner on the question whether a debt 
is bad or irrecoverable operates only for the parti- 
cular year under assessment and it would be open 
to the assesses to repeat his claim in respect of any 
particular debt in any subsequent year provided the 
debt had not been recovered jin the interval. 
Commissioner of Income Tax v, S.M. Chitnavis (1), 
followed, on 
` Mr. Dharam Bhushan, for the Petition- 
er, 

Mr. Asa Ram Aggarwal for Mr. J, N. 


Aggarwal, for the Opposite Party. 


Sale, J—This is an application by a 
firm Rulia Ram-Raunak Ram of Mandi 
Dabwali, District Hissar, under sub-s. (3), 
s. 86, Income Tax Act, against a 
refusal of the Commissioner to state a case 
on the ground that no question of law 
arises. The questions which the Commis. 
sioner was asked torefer are recited in the 
order of the Commissioner, rejecting the 
‘applicant's petition. The material facts 
appear from a discussion of the questions, 
which we deal with seriatim: (1) When 
the asasessee had been calculating profits 
in past years according to the mercantile 
accountancy system, could the Income-tax 
Officer, with whom the Assistant Oom- 
missioner concurred, overrule the system 
and adopt one of his own? 

It is admitted that the method of ac- 
counting adopted in this case is the mer- 
cantile accountancy system except in regard 
to certain transactions referred to in ques- 
tions Nos. 3 and 4 which will be discussed 
below. It is conceded, therefore, that no 

uestion of law arises in this connection. 

. (2) Whether Assistant Commissioner had 
any. right to overrule the assessee’s exercise 


of his right to write off a book debt as ` 


bad or irrecoverable at any time and to 
investigate or determine when in the Com- 
missioner's opinion certain specified debts 
became bad or irrecoverable? 

This question is concluded by the Privy 
Qouncil ruling cited: as Commissioner of 
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Income-tax v. S. M. Chitnavis (t). In that 
case their Lordships held that an assessee 
has no option of declaring debts bad: 

“Whether a debt is a bad debt and when it 
becomes bad are questions of fact to be determined 
in case of dispute not by the assessee but by the 
appropriate tribunal upon a consideration of all 
relevant and admissible evidence.” 

We have only to add that the decision 
of the Income-tax Cummissioner on the 
question whether a debt is bad or irrec- 
overable operates only for the particular 
year under assessment and it would be 
open to the assessee to repeat his claim 
in respect of any particular debt in any 
subsequent year provided the debt had not 
been recovered in the interval. (3) Whether 
the Assistant Commissioner was justitied 
in arriving at the decision that the assessee 
had made a profit of Rs. 6,090 in satta busi- 
ness without any} evidence or relying on 
hearsay and inadmissible evidence? and 
(t) Whether the Assistant Commissioner 
was justified in disallowing Re. 313 as 
Josses paid to Sarsa Chamber on account 
of satta transactions? The material facts 
as stated by the Commissioner in regard 
to these two questions, which can conveni- 
ently be considered together, are that the 
Income-Tax Officer found as a fact that 
complete accounts had not been produced 
before him. In consequence, he proceed- 
ed to estimate the income under the pro- 
visotos, 13 of the Act. It has been held 
by a Division Bench of this Court cited as 
Gokalchand Jagannath v. Commissioner of 
Income-tax (2), that under the proviso to 
s. 13, the Income-Tax Officer is the sole 
arbiter on the question of the possibility 
of estimating the income, profits and gains 
of the assessee from the method of account- 
ing employed by him. Thus no question of 
law arises in this reference. 

In these circumstances, we hold that the 
Commissioner was right in refusing to state 
acase. We, therefore, dismiss this applica- 
tion with costs. 

N. Application dismissed. 

(1) 59 I A 290; 137 Ind. Oas. 772; A IR 1932 
P C178; 28 N LR 205: 6 I T O 453; Ind. Rul; 
(1932) PO 211; 360 W N 797; (1932) A L J647; 
34 Bom. L R 1071; 55 OLJ 575; 36 L W 49; (1932) 
M WN 782; 90W N 937: 683M LJ 3I N LJ 
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MADRAS HIGH COURT 
Second Civil Appeal No. 437 of 1931 

` April 2, 1935 

CURGENVEN and Kisa, JJ. 

Sree Rajah UPPALAPATI 
SURYANARAYANESWARA JOGI 
'JAGANNADHARAJU GARU 
AND ANOTHER — PLAINTIFFS — 

—APPELLANTS | 
versus 
Taz TALUK BOARD, RAJAHMUNDRY 
BY ITs PRESIDENT AND ANOTAER— 
DEFENDANTS— RESPONDENTS 


Public streets within Municipal limits—Ownership . 


—Trees standing on public streets, whether vest in 
Municipal authorities—Madras Local Boards Act 
(XIV of 1920), ss. 60, 80. 

The vesting ofa street in an urban authority 
vests in the authority only such property as is 
necessary for the control, protection and maintenance 
of the street asa highway for public purposes, 


The ownership of spontaneous trees growing on ` 


.a public road within the limits ofa Local Board 
which is situated within a zemindari does not, 
therefore, vest in the Local Board and the Board is 
not entitled tosell such trees or their usufruct. 
Covardule v. Charlton (1), Wardsworth 
Telephone Co. Utd, (2), Tunbridge Wells Corporation 
v. Baird (3), Municipal Council of Sydney v. Young 
(4), St. Mary Battersee, Vestry v. County of London 
and Brush Provincial Electric Lighting 
Sundaram Iyer v. Municipal Corporation of Madura 
and The Secretary. of State for India in Council 

. (6), Basaveswaraswami v. Havaligi Hussain (7) and 
Stillwell v, Windsor Corporation (8), referred 

` to, 


S.C. A. against the decree 
Court of the Subordinate 
Rajahmundry in A.S. No. 46 of 
_ 5. No. 146 of 1928, District Court, East 
Godaveri, at Rajahmundry), preferred 
against the decree of the Court of the 
District Munsif of Rajahmundry in O. 8. 
No. 181 of 1926. 

Mr. P. Somasundram, 
lants. f 


of the 
1929 (A. 


for the Appel- 


Messrs. G. Lakshmanna and A. Laksh- - 


mayya, for the Respondents. 


Judgment.—The plaintiff in this suit 
was a zamindar who owned the villages 
of Bellampudi and Pedapudi in the East 
Godaveri District. In those villages are 
certain ‘puntas’or village tracts, and in 
1923, the Taluk Board of Rajahmundry 
sold certain trees growing on those 
puntas 
other trees so growing for a sum of 
Rs. 146-14-0. In 1925 the zamindar, claim- 
ing title in the trees, in himself, brought 
this suit to recover that. sum from the 


Taluk Board,and for a declaration and - 


perpetual injunction, Both the Courts 
below have dismissed his suit. 
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UPËAŁAPATÍ v, TALUK BoaRd, RasanmNdRY- (MADR) 


v. United - 


Co. (5), | 


Judge of - 


` the contrary that 


` discussing the general question ‘of 


and sold the usufruct of certain. 
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Though this was contested originally 
by the zamindar it is common ground in 
this appeal that the ‘puntas’ in question are 
‘public roads’ within the meaning of s. 60 
of the Local Boards Act, and that they, 
therefore, vested inthe Taluk Board under 
the provisions of that section. But the trees 
growing upon a public road are nowhere 


. Specifically vested in the Board, .and what 


we haveto decide is whether the effect 
of the vesting under s. 60 is to confer 
ownership of such trees upon the 
Board, 

The only section of the Local Boards 
Act itself which is of assistance in this 
matter would seem to be s. 183-A, an 
additional section enacted in 1930. Suba 
8. 2ofthat section runs as follows: 

“No person shall fell, remove, destroy, lop or 
strip bark or leaves from or otherwise damage 
any tree vesting in or belonging to a Local 
Board and growing on any such public road or 
property except with the previous permission 
of the President of the Local Board and on such 
conditions asthe President may impose.” 


It might be argued that if the mere 
existence of a treeupon a public road 
or other property vested ina Local Board 
renders that treein every sense the pro- 
perty ofthe Board, this provision would 
have been differently drafted—but such 
an argument would not be conclusive, and 
we must proceed to discuss the matter on 
general principles and with reference to 
decided cases. And in doing so we 
must take it for granted in the absence 
of anything in the pleadings or evidence to 
the trees in question 
were planted by neither party but were 
of spontaneous growth. The earliest cases 
to which reference has been made in 
the 
nature’ and extent of the property in 
streets or roads created by statute in local 
authorities are from England. The firat 
is Coverdale xv. Charlton (1). It was 
there held that the local authority had 
such proprietary interestin a lane under 
s. 149 of the Public Health Act that it 
would lease the right of grazing the grass 
growing in that lane. In The Board of 
works for Wordsworth v, United 
Telephone Co. Lid., (2) it was held that 
the vesting of a street in a local authori- 
ty did not give that authority any right 
to prevent a Telephone Co. from stretch- 
ing a telephone wire across that street 
that at aconsiderable height above its 
level. In Tunbridge Wells Corporation v. 

(1) (1878) 4 Q B D104; 48 LIQ B 128; 40 L-T 
8; f 


; 21 W R 257. 
(2) (1884) 13 Q BD 904, 


3 
va 


_ vestry were not thereby 


} 


1 


. Bhashyam ` Ayyangar, 


bid 


Baird (3) it was held that an urban 
authority in which a-street vested by 
virtue of 5.149 of the Public Health Act 
_was not thereby empowered to construct an 
underground lavatory beneath the street. 

: In Municipal Council of Sydney v. 
Young (4), it was held by the Privy Council 
‘that where a certain portion‘of a public 
street vested in the Council was taken for 
thé purpose of the construction of a tram- 


' way, the’ Council had no such proprietary 


‘interest in the street as would entitle it 
to ‘receive compensation. In - St. 
Mary Battersea, Vestry v. County of 
London and Brush Provincial Electric 
Lighting Co. (5) it was -held that though 
the Oompany had acted illegally in laying 
down its electric mains under the streets 
vested in the vestry, the rights of the 
permanently 
infringed, as it had no property in the soil 
of. the street at the depth (which happened 


to be only 2) at which the mains were: 


aid. 


What then‘are the principles under- 


; lying these decisions ? The decisions have 


all been very carefully considered by 
J., in Sundaram 
Iyer v. Municipal Corporation of 
Madura and The Secretary of State for 
India in Council (6) and his view of them 


is. very fairly represented by the head- 


note which runs as follows: 


, “When a street is vested in a Municipal Council, 
such vesting does not transfer to the Municipal 


< authority the rights of the owner in zhe site or 


soil over whichthe street exists. It does 


_ own the soil from the centre of the earth (and the 


- surface of 


“air above it) usque ad 


coelum, but it has the 
to manage and control the 
the soil and so much ‘of the soil 
‘below and ofthe space above the surface as is 


exclusive right 


; Becessary to enable it to adequately maintain the 


street as a street, 
enable ` it 
owner to bring a possessory action against 
trespassers”, 


: We can see noreason not to accept 


this view, and in our own examination 


. of the English authorities we 


: and very cogently laid 
< Herschell 


. poration, V. Baird (3) in the following ` 


think that 
the true principle, has been very clearly 
down by Lord 


in Tunbridge Wells Cor- 


_ words. 


. __ (3) (1896) A 0434; 65 LJ Q B451; 7} LT 385; 
B) J.P 788. , a T 
-(4) (1698) App. Cas. 457; 47 LJ-PC40;71L T. 
L 


(6) 25 M 635; 12M L J 37, 


` “My Lords, it seemsto me thatthe vesting of 
thé street vests inthe urban authority such pro- 


65; 46 W R361. : 
(5) (1899) 1 Ch. 474; 68 LJ Ch. 23880 LT 
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‘but he also says that it is now too late 


not ` 


Tt has also a certain property. - 
> in the soil of the street which would 
| aB 


- $06; 30 LG R477; 76.8 J 433, 
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is necessary 
enance of the 


yerty and such property coly as 
for the control, profection and main 
streets as highway for public use.” 


Now the validity of these principles and 
their applicability to Indian Statutes have 
not been attacked in any authority since 
Sundaram “Iyer v. Municipal Corporation 
of Madura and The Secretary-of State 
for India in Councit (6). In Basaweswara- 
swami v. Havaligi Hussain (7), Sadasiva 
Ayyar, J., expressed ` his regret that the 
‘ecmplications of English Law had : been 
introduced into this presidency - through 
the judgment of Bahsyam Ayyangar, d., 


to go` back on these distinctions. There 


-can be no question, therefore, that in this 


cese the, Taluk Board was not vested 
with full proprietary rights over the soil 
of the ‘puntas’. $ 

It is, however, argued forthe respond- 
ent that the decision in Coverdale v. 
Chariton (1), is directly applicable-to. this 
case,-and that whatever may have been 
said in cases dealing with lavatories- or 
telephone wires or encroachments by 
means of pials (as in the Madras cases) 
there is some-proprietary right- in alocal 
body which must at least extend to 
the surface of a road, and, therefore, . to 
everything growing upon it. On the ques- 
tion of the right to pasturage Coverdale 
v. Chariton (1) has never been dissented 
from, and there is no logical . distinction 
between grass and trees when both spring 
up spontaneously upon a Toad, 


The case in Stillwell v. Windsor Corpo- 
ration (8) is relied upon in this connec- 
tion. There the question was whether cer- 


. tain trees standing upon a public highway 


should be removed by order of. the public 
authority, andit was heldthat Mrs. Stil- 
well who claimed to be the owner of the 


- treescouid not resist an order for their re- 


moval, asthey-amounted to a danger and 


.an obstruction in the use of the highway. 


Certain incidental remarks in 
ment suggest that as the 
part of the highway 

in the trees vested in the local authori- 
ty, but the learned Judge is careful 
not tocommit himself to saying that the 
local authority owns the trees for all 


the judg- 
trees were 
the- property 


- purposes, and says he is not called ‘upon 


to decide to whom the timber would belong 
when the trees were removed. The case 


(7) 88 M6; 17 Ind. Cas, 158; 12 ML T 405; 23 M 
L J 479; (1912) M W N 1080. i 


(8) (1932)2 Oh. 155; 101 L J Ob, 3439147 L- T 


1935 


is, therefore, of no direct assistance to the 
respondent in his present contention. 

It seemsto us that the respondent here 
does not take the true view of the nature 
of the ownership of property inaroad by a 
local authority. He is inclined to agree 
that the local authority possesses no abso- 
lute rights of ownership to the sky above 
the road orto minerals beneath it, but he 
contends that there still remains some 
absolute right to a limited cubic content 
of material represented by the surface 
and a reasonable thickness beneath it. 
No doubt this is true inthe sense that 
no possible claim to exercise any 
complete right of property over such 
surface or material could ever be recog- 
nised in any other person so long as the 
road remains a road, but that the right of 
the local authority is not an absolute 
right of ownership is, we think, made 
quite clear by the Sydney decision [Munici- 
` pal Council of Sydney v. Young (4)] where 
its claim to compensation as soon as the 
Toad ceases to be a roadis negatived. 
We must repeat, therefore, that the true 
principleis that enunciated by Lord 
Herschell. It is no mere question of the 
topographical limitations of height and 
depth. The limitations are those set by 
the scope of the functions and duties of 
the local authority in -maintaining the 
road in- proper condition. The property 
vested is ‘such property and such proper- 
ty only as is necessary for the control, 
protection and maintenance of the street 
as a highway for public use’, 

Applying then this principle to the 

- present facts we can conceive of circum- 
- stances in which it might be necessary for 
the Taluk Board to cut down trees which 
obstructed the use of the ‘puntas’ or inter- 
fered with the safety of those using them, 
but we can conceive of no principle 
which requires that in’ order to preserve 
` the ‘puntas’ as ‘puntas’ it is necessary for 
the Board to have full ownership of all 
trees and their usufruct. Both the 
Courts below leap lightly over the 
gap which separates right of control from 
full ownership, i 

We cannot follow them in this, and 

must hold that the right to these trees lay 
‘in the zamindar. There still, however, 
remains the question whether the 
` gamindar’s right is now barred by limi- 
tation. This is the subject-matter of 
the third issue, and has been expressly left 
unconsidered by the lower Appellate Court, 
We must accordingly remand the guit 
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to the lower Appellate Court for fresh dis- 
posal according to law after a finding 
has been duly given on this issue. Oourt- 
fee on thememorandum of second appeal 
to be refunded. f 

Costs of second appeal to abide the re- 
sult. 

A. Order accordingly. 


ALLAHABAD HIGH COURT 
Criminal Reference No. 1031 of 1934 
February 6, 1935 
KENDALL, J- 
DEEP CHAND AND OTAERS—ÅPPLICANTS 
Versus n 
EMPEROR—Obppositg PARTY , 
Criminal Procedure Code (Act V of 1898), ss. 256, 
537, 535—Prosecution witnesses called for cross- 
examination, after charge—Accused represented by 
different Counsel—One leading cross-examination— 
Others suggesting questions—No questions asked 
on behalf of one accused—Inference—Irregularity in 
charge sheet—No prejudice—Irregularity, if cured, 
Where the accused are represented by several 
different lawyers, and the prosecution witnesses are 
summoned for cross-examination after charge, and 
one of the lawyers leads the cross-examination others 
helping him in suggesting questions, if no questions 
are asked on their behalf the only conclusion that 
can reasonably be drawn from the circumstances is 
that they did not want to ask questions. i 
Where the charge sheet simply charges the accused 
with rioting and voluntarily causing simple hurt 
without explaining what rioting means, the ir- 
regularity in the charge sheet is cured by the 
provisions of s, 535 or s. 537 of the Oriminal 
Procedure Code, if there was no prejudice to the 
accused, | 


Cr. Ref. from an order of the Sessions 
Judge, Saharanpur, dated November 12, 
1934. . 

Mr. K. D. Malaviya, for the Applicants. 

Messrs. Saila Nath Mukerji and Mushtaq 
Ahmad, for the Opposite Party. 

The Assistant Government Advocate, for 
the Orown. 

Order.—These two references have been 
made by the learned Sessions Judge of Sa« 
haranpur, for the purpose of having the con- 
viction of five persons set aside, and a re-trial 
ordered, on the ground that the order of 
the Magistrate is not maintainable because 
of certain illegalities. The facts are brief- 
ly given in the order of reference. 

It is said in the first place that two of 
the accused persons, Dip Chand and Hulag 
Chand, were not given an opportunity to 
cross-examine the prosecution witnesses, 
and that the Court did not therefore observe 
the provisions of s. 256, Criminal Procedure 
Code. The record shows that the accused 
were charged on July 7, 1934, that the 
Prosecution witnesses were recalled for 
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crogs-examination including the complain- 
ant and that the complainant was examined 
and: cross-examined on the 13th and 14th 
‘and the rest of the prosecution witnesses 
on July 20. ` The accused were represented 
by several different lawyers, and the ex- 
planation of the Magistrate shows that 
one of these lawyers led the cross-examina- 
tion and the others helped him in suggest- 
ing questions to be asked. The Judge, 
however, has found that as these two 
accused persons filed an affidavit to show 
that they did not get an opportunity to 
cross-examine several of the prosecution 
witnesses, the explanation must be 
that 

“inadvertently these accused were not asked to 
cross-examine the prosecution witnesses and neither 
any cross-examination on their behalf was 
done nor their statement that they did not want 
to cross-examine the prosecution witnesses was 
yecorded.” 


_ The occasion when the Court is obliged - 
to ask the accused whether 


be wishes 


' to cross-examine any, and if so, which of 
: the witnesses for the prosecution, is after 
_ the charge has been drawn, and taere is no 

doubt that in the present case the accused 


-were asked and the witnesses were sum- 


‘moned to appear in Court for the purpose 


of cross-examination. It is also clear that 


_they were cross-examined during several 


considerable length. The two 


days at 
Dip Chand and Hulas Chand, 


accused, 


; were no doubt present during the whole 


of these proceedings and so was their 


. lawyer, If no questions were asked on 
_ their behalf, the only conclusion that can 


- have been present when 


reasonably be drawn from the circum- 


stances which I have described above, is 
` that they did 


not want to ask those 
questions.. There is certainly nothing to 
show that they requested the Ccurt to be 
allowed to ask questions and that the Court 
refused to allow them todo so. .They must 
the questions 
which were asked by the other Counsel had 
been answered and the cross-examination 
shad been finished; and if they still wished 


. to ask further questions, I have no reason 
- whatever to suppose that the Court would 


have prevented them from doing so. It 


_ has been suggested that the Magistrate had 


no right to discharge the witnesses until he 


. had definitely asked each of the accused 
and each of the Counsel for the accused 


. whether they had any further questions to 
. ask, It is possible that the Magistrate did 


not’ specifically ask the questicn in this 
way, and, though it is usual for the Court 


to do. so, I cannot find that at this stage 
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the Court is under any obligation to do 
so. Ithas been pointed out that on July 23, 
an application was made on behalf of 
these two accused saying that they had 
not had an opportunity to cross-examine 
several of the prosecution witnesses. If 
this was intended to be an application 
under s. 257, Criminal Procedure Code, for 
compelling the attendance of these witnesses 
again, the Court was not bound to compel 
the attendance of the witnesses unless 
satisfied thatit was necessary for the pur- 
poses of justice, and as the Magistrate 
knew that the witnesses had been most 
thoroughly cross-examined on behalf of the 
accused and. that these particular two 
accused had had an opportunity of asking 
any questions that they wished to put on 
their behalf, he was evidently satisfied that 
it was unnecessary to trouble the witnesses 
-again. f 

_ The matter was a very petty one, and 
the accused were all apparently acting 
in the same interests, namely the interests 
of the temple on which the complainant is 
supposed to have trespassed. The second. 
objection that has been taken to the 
Magistrate's proceedings is that the 
charge sheet has not been properly drawn 
up, in that it does not mention that the 
accused formed an unlawful assembly. 
This is true. The charge sheet simply 
charges the accused with rioting and 
voluntarily causing simple hurt without 
explaining what rioting means. The ir- 
regularity in the charge sheet, however, is 
certainly cured in the present case by the 
provisions of s. 535 or 537 of the Code. 
-There was no prejudice to the accused, 
all of whom were represented by Counsel, 
and if these halfa dozen Counsel did not 
know themselves what rioting meant, it 
was at any rate easy to them to find out 
by examining the provisions of the Penal 
Oode. The more serious objection is that 
the Court has not come toa definite finding 
that the accused formed an unlawful 
assembly. An examination of the judgment 
of the Magistrate, however, shows that there 
was noreal doubt on this point although 
he has not stated in so many words that 
there was an unlawful assembly and that 
violence was used by it. It would make 
no difference to the senten:e if the con- 
viction under s. 147 were to be quashed. 
But inthe circumstances, I do not think 
that it is necessary todo so on the ground 
that the accused have been prejudiced in 
„any way by the failure of the Magistrate 
to express himself clearly. 
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Finally, it is said, that the order under 
8.106, is irregular because such an order 
can only be justified if the Court finds 
that a breach of peace is apprehended in 
future. The Magistrate has explained 
however that it was necessary to protect 
the complainant B. Indra Prasad 
against similar incidents, and if the Court 
believed this, there was no reason why 
the order should not have been passed. 
B. Indra Prasad had been assaulted 
by the trustees of this temple and had 
been beaten by them, and he had persuad- 
ed the Court that he went in fear of his 
life. This being so, the order of the 
Magistrate appears to have been not only 
regular, but justified. The result is 
that I find that there is no force 
these two references and they are, there- 
fore, rejected. The papers may bere- 
turned and the Magistrate’s order may 
stand. 

D. Reference rejected, 





MADRAS HIGH COURT 
Appeal Against Order No. 182 of 1931 
March 19, 1935 
CURGENVEN AND KING, JJ. 
YERUVA OHINNAPA REDDI— 
PETITIONER—APPELLANT 


Versus 
Rai Bahadur P. V. SRINIVASA 
RAO GARU, OFFICIAL RECEIVER, oF 
GUNTUR —RESPONDENT 

Provincial Insolvency Act (V of 1920), s. 37— 
Annulment of adjudication — Property vested in 
Oficial Receiver—Property, whether available for 
attachment by creditor—Effect of vesting ~Res judicata 
— Question of law — Decree challenged for want of 
jurisdiction—Decision in prior suit as to jurisdiction, 
whether binding, : 

When the property of aninsolvent is vested in the 
Official Receiver orany other appointee under s. 37 
of the Provincial Insolvency Act, it is the Insolvency 
Court which retains control of it and the Insolvency 
Court must direct its disposal in the interests of the 
general body of creditors, Itis not open toa 
creditor to attach the insolvent’s property in the 
Official Receiver's (or appointee’s) hands. 

Though a decision on an abstract question of law 
in one suit is not res judicata in 
between the same parties, yet a legal right found and 
declared or awardedin favour ofone of the parties 
in one suit, though based on an erroneous view of 
the law is res judicata when the same legal right 
is controverted in subsequent suits between the same 
parties, 

For the purposes of applying the doctrine of res 
judicata there is a distinction between an inherent 
‘want of jurisdiction in a Oourt and want of juris- 
diction on grounds which have tobe determined 
by the Court itself. The first makes the decree a 
nullity which can be ignored and need not be set 
aside. The second does not make the decree a nullity 
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but only voidable and will be res judioata unless it. 


in- 


subsequent suits - 
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is avoided. Subba Rao v. Perumal Reddy,(7), 


Girwar Narayan Mahton v. Kamla Prasad (8) and © 


Rajaram Tukaram v. Central Bank of India, Ltd, (9),- 
Gunnupwiam. 


relied on, Maharaja of Jeypore Vv. | 
Deenabhandu Patnaik (6), distinguished. 


Appeal 
the Subordinate Judge of Guntur, dated 
September 13, 1930, and made in E. P. 
No. 42 of 1929, in O. S. No. 19 of 1928. 

Messrs. K. Kotayya and S. Sitaraman, for 
the Appellant. 

Mr. K. Ramamurthi for Mr. 
Rao, for the Respondent. 

Judgment.—One Kolakula Themma- 


reddi was adjudicated an insolvent in 1924.’ 


In November 1927 his adjudication was 
annulled, and a few days later his prop- 
erty was vested in the Official Receiver 


under s.37 of the Provincial Insolvency’ 
Act. The appellant here, who was one of, 


the insolvent’s creditors, then filed a suit 


against him (O. S. No. 19 of 1928) implead-` 
ing also the Official Receiver and obtained 


a decree for Rs. 11,466 with interest and 
costs. : 
applied in execution for certain moneys 
of the insolvent in the hands of the 
Official Receiver making both the insolvent 
and the Official Receiver parties to his 
application. The Official Receiver resisted 
the application on the ground that he 
held the money for the benefit of all the 
insolvent's creditors. His objection was 
overruled and the application allowed in 
August 1928. In August 1929 the appel- 
lant filed another application (E.. P. 
No. 42 of 1929) in execution ot the same 
decree against the same parties for. the 
attachment of certain decrees as the 
property of the insolvent in the hands of 
the Official Receiver. His application 
was opposed by the Official Receiver on 
the same ground as before. Appellant 
pleaded that the decision of the Court 
in E. P. No. 25 of 1928 on this matter 
was res judicata, but the learned Sub- 
ordinate Judge held (2) that there was 
no question of res judicata in execution 
proceedings, and (ii) that the subject- 
matter of the two proceedings was not 
the same. He then expressed his dissent 
from his predecessor's order and dismissed 
the application. Against that order of 
dismissal the present appeal has been 
filed. i 

The first question at issue between the 
parties was essentially one of law, and 
must depend upon the effect of 
a vesting order under s. 37 of the Pro- 


against an order of the Court of ` 


N. Rama 


In E.P.No. 25 of 1928, appellant’ 
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vincial Insolvency Act. That matter has 

been recently considered by a Full Bench 

` of which one of us was a member in 

A.A. A. O. No. 135 of 1931 and it was 

there held that when the property of an 

insolvent is vested in the Official Receiver 

(or any other appointee) under s. 37 itis 

the Insolvency Court which retains control 

of it, and the Insolvency Court must direct ` 
its disposal in the interests of the general- 
body of creditors. On this matter, there- 

fore, the first Subordinate Judge in 

1928, must be held to be wrong, and 

the second Subordinate Judge in 1929, 

to be right. But this still leaves the 

question of res judicata untouched, and 

that is the cole issue before us. 

Mr. Kotayya in a very able argument 
for the appellant has first established the 
position that the two reasons relied upon 
by the learned Sub-Judge are, even when 
taken together, insufficient for rejecting 
a plea of res judicata. This is clearly 
laid down in the decisions reported in 
Subba Chariar v. Muthuveeran Pillai (1), 
and Palanchert Govinda Menon v. Pookote 
Kutti Krishna Munnadiar (2), and has 
not been disputed before us by the learned 
Advocate for the respondent. 

Mr. Kotayya’s next position is that the de- 
termination ofan issue which depends upon 
an erreneous decision on a point of law 
is nonetheless res judicata if the other 
conditions for the application of that 
doctrine are satisfied. For this position 
also Palancherit Govinda Menon v. Pookote 
Kutti Krishna Munnadiar (2), can be 
cited as an authority, and it is further 
established by Deervas Seshadri Aiyar v. 
Govindaswami Pillai (3), by Ramachandra 
Deo v. Sutapalli Ramamurty (4), and by 
the well-known decision reported in Sri 
Rajah Bommadevaro Venkata Narasimha 
Naidu v. Andavolu Veakataratnam (5), 
_where the two learned Judges state the 
law as follows: 

“A decision on an abstract question of law in 
one suit is not res judicata so that the law of the 
land should itself be deemed to have been altered 
when that question arises in subsequent suits 
between the same parties; but a legal right found 
declared or awarded in favour ofone of the parties 
in one suit though based on an erroneous view of 


(1) 38 M553; 14 Ind. Oas. 264: 24 M L J 545. 
(2) 45 My J 71; 72 Ind, Oas. 397; 17 L W 566; (1923) 
M W N 299; A IR 1923 Mad. 649, 
- (3) 40 M L J 556; 63 Ind. Cas. 189; 13 L W 529; 29 M 
L T 281; (1921) MW N 344. 
(4) 57 M73; 148 Ind. Oas. 221; (1933) M W N 510; 
33 L W 755; 65 M L J684; A1R 1933 Mad. 925; 6 R 


M 449. 
(5) 32 M L J 63; 37 Ind. Cas, 857; 5 L W 682; (1917) 
M WN 321, 
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the law......is res judicata when the same legal right 
is controverted in subsequent suits between the 
Bame parties”, 


and again, 

“Where a decision on a point of law .... settles a 
question that arises directly out of conflicting views 
as to the rights of the parties it is res judicata.” 

This proposition of law is not controverted 
in the arguments before us. The learned 
Advocate for the respondent, however, 
takes his stand upon a consideration of 
jurisdiction. He argues that the decision 
of the former Subordinate Judge is in 
effect nothing more than a decision that 
he, as presiding over the Executing 
Court, had jurisdiction to deal with the 
insolvent’s property and that a decision 
as to jurisdiction can never be res judicata. 
In support of this argument he relies 
upon two cases. The first is a decision of 
the Privy Council reported in Maharaja 
of Jeypore v. Gunnupuram Deenabhandu 
Patnaik (6). The facts there were that 
the zamindar of Jeypore brought a suit 
against certan defendants in the Court 
of the Agent to the Governor in Vizaga- 
patam. By consent of the parties that suit 
was transferred by the High Court to the 
District Court of Vizagapatam which 
proceeded to try and dismiss it on the 
merits. No appeal was filed by the 
zamindar. Subsequently in 1900 the High 
Court held, in another case to which the 
zamindar was a party, that it had no 
jurisdiction to transfer a suit from the 
Court of the Agent to the District Court. 
The zamindar thereupon filed a fresh suit 
on the same cause of action as that in the 
suit dismissed by the District Court. It 
was held that the decree of the District 
Court being given by a Court which had 
no jurisdiction, could not operate as res 
judicata so as to deprive the zamindar of. 
his right of suit in the Court of competent 
jurisdiction. We do not think in the 
light of the discussion which follows that 
this authority is of any assistance to the 
respondent. The question of jurisdiction 
was never in issue between the parties, 
and it is obvious that neither side could 


‘ever have contended that, apart from the 


transfer, the District Court had any 
inherent jurisdiction to try the suit. 

The second case, however, affords a very 
close parellel indeed to the present case. 
It isa decision of a Bench of this Court 
reportedin Subba Rao v. Perumal Reddy 
(7). The facts there were that the plaint- 


(6) 28 M 42. 
(7)(1917) M W N 318; 37 Ind. Cas, $06,51L W 
467, : 
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iffs brought suits against their tenants 
the defendants for the rent due on 
certain lands for Fasli 1321 as small cause 
suits before the District Munsif of Sholing- 
hur. The defendants pleaded that the 
land was an ‘estate’ under the Madras 
Estates Land Act and, therefore, that it 
was only the Revenue Court which was 
competent to try the suits. This issue 
was tried by the District Munsif and 
found against the defendants and decrees 
for rent were granted. Fresh small cause 
suits for therentfor Faslis 1322 and 1323 
were then instituted in the same Court. 
The same defence was raised and was 
again tried, the decision this -tirne being 
against the plaintiffe. In revision peti- 
tions to the High Court, it was urged 
that the former decision was res judicata. 
The High Court held that it was not, 
even though the decision as to jurisdition 
depended upon certain findings of fact, 
and came to their decision mainly on the 
ground that the doctrine of res judicata 
does not apply to questions of ‘jurisdic- 
tion. : 

If his proposition thus broadly stated, 
is correct, it is very difficult to distinguish 
the present case from Subba Rao v. Peru- 
mal Reddy (7). Here, too, it may be argued 
with much force, the question was one of 
jurisdiction between two competing Courts 
the executing Court and the Insolvency 
Court and here, too, the Executing Court 
held in the first application that it had 
jurisdiction and in the second that it had 
not. But there is no analysis in this 
decision of the méaning of the word 
‘jurisdiction’ and no distinction drawn 
between inherent want of jurisdiction and 
a want of jurisdiction which can be dis- 
. covered only after the decision of an issue 
by ‘the very Court whose jurisdiction is 
attacked by the defendant. That distinc- 
tion has been drawn in later cases which 
have been cited before us by Mr. Kotayya, 
and we think it is a fundamental dis- 
tinction which ought to be recognised. 

There are two such cases to be con- 
sidered. The first is Girwar Narayan 
Mahton v. Kamla Prasad (8). It is con- 
cerned with suits for rent by landlords 
against tenants. A suit was first in- 
stituted under s.106 of the Bengal Ten- 
ancy Act, and was withdrawn with 
liberty to bring a fresh suit. The fresh 
suit was brought not under the Bengal 
Tenancy Act but in the ordinary Civil 

(8) 12 Pat, 117; 142 Ind, Cas. 118; 13 P L T 737, AT 
R 1933 Pat. 104; Ind, Rul, (1933) Pat. 109, 
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Court. It was compromised and a -decree 
passed in terms of the compromise fixing 
the rate of rent at Rs. 7-8-0 per bighas. 
Then followed further suite for later. rent 
in the Civil Court. The first Court granted 
decrees at the rate of Rs. 7-8-0, but ‘én 
appeal the compromise decree was ignored 
and the decrees were modified by reducing 
the rate of rentto Rs.5 per bigha. The 
reason for this was a finding that the 
Civil Court which granted the compro- 
mise decree had no jurisdiction to try the 
suit, being debarred from doing so` by. 
s. 109 of the Bengal Tenancy Act. It 
was held by the High Court that in spite 
of that statutory prohibition the compro- 
mise decree was res judicata. The bar 
created by s. 109, did not affect the 
inherent jurisdiction of the Oivil Court. 
Tt was a matter for that Court itself to 
decide. The head-note runs as follows: 
“There igs a distinction between an inherent want 
of jurisdiction in a Court and want of jurisdiction 
on grounds which have to be determined by the 
Court itself. The first makes the decree a nullity 
which can be ignored and need not beset aside. The 
second does not make the decree a nullity but 
only voidable; such a decree can be set aside by 
adopting the proper procedure, but cannot be 
collaterally impeached. A Court which is empowered, 
by law to try a suit, has power to try it either 
rightly or wrongly; the validity of a decree does 
not depend on whether it embodies a correct 
decision. A judgment of a Court having juris- 
diction over the subject-matter and the parties of 
the suit and having territorial and pecuniary 
jurisdiction, however erroneous, cannot be a mere 
nullity and cannot be collaterally challenged.” 
The other case is theljudgment, but along 
and elaborately reasoned judgment of a 
single Judge in Bombay Rajaram Tukaram 
v. Central Bank of India, Ltd. (9). It isan 
even stranger.case as it deals with a 
matter of territorial jurisdiction. There 
were two suits considered in that case, 
one filed in 1924 and the other in 1926 in 
the same Court in Bombay. According 
to the law as understood in 1924 that 
Court had jurisdiction, according to the 
law as laid down in a Fall Bench ruling 
in 1928 that Court had no such juris- 
diction. It was held, nevertheless that the 
decree in 1924 was not a nullity, and that’ 
in 1926 the question of jurisdiction was 
already determined in favotr of the 


-plaintiff by the dostrine of res judicata. 


The head-note runs as follows : 

“The Court having jurisdiction to decide the 
question whether or not it had jurisdiction has the 
power to decide that question rightly or wrongly. 
No doubt a judgment pronounced by a Court: 
without jurisdiction is void, but the rule is subject 
to the well-known reservation that when the juris- 
` re Ind. Oas, 341; A IR 1926 Bom, 481; 28 Bom, . 
L R 879. í i 
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diction of Court is‘ challenged or is constructively 
subject of an issue the Court is competent to de- 
termine the question of jurisdiction whether the 
decision upon the particular question be correct 
and pass a decree and simply because a higher 
tribunal has in a subsequent suit held contrary 
on the point of jurisdiction that decree does not 
become a nullity”, 


Now it is undeniable that these rulings 
apply to the present case. It cannot for 
a moment be maintained that the learned 
Sub-Judge in the first application has no 
inherent jurisdiction to entertain it. He 
had the decree before him, the parties 
were parties to the decree, and no ques- 
tion arises of any want of jurisdiction 
apart from the interpretation of sg. 37 of 
the Provincial Insolvency Act. That issue 
was raised by the Official Receiver and 
was decided by the Oourt against him. 
The decision may now be seen to be wrong, 
but the Court was nonetheless competent 
to give it, and it is conceded tefore us 
that as the law was then understood, the 
Sub-Judge must have deemed himself 
bound to give it. 

And, as we have already said, we res- 
pectfully approve of the principles upon 
which these two decisions have been based. 
Other conditions being satisfied, the de- 
cision of a Court must, we think, be res 
judicata, unless that decision can be held 
to be a nullity, i.e. no decision at all. 
In the present case we cannot hold that 
the decision of the learned Sub-Judge in 
1928 is a nullity, and we must according- 
ly accept the position that the succeeding 
Sub-Judge was debarred by the rule of 
res judicata from giving any contrary de- 
cision in 1930, allow this appeal ‘with 
costs throughout, and direct the restor- 
ation of the execution petition to file to 
be disposed of according to law. : 

A. Appeal allowed. 
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before delivery of possesston~Compensation by Revenue 
Courts for trees—Relief, if adequate. 

Where the land is let forthe planting of trees the 
plauting of trees is obviously consistent with the 
purpose for which the land was let, and therefore the 
plantingjamounts to an improvement, Jp. 923, col. 2 ] 

No distinction can; be drawn between a grant of 
land for planting trees on it and a grant of land for 
planting a grove. [p. 921, col. 2.}] 

By ejectment of a grove-holderis meant the eject- 
ment of a grove-holder from all the interests which 
he possesses as grove-holder and not merely from 
the interest which hepossesses in the grove-land, 
The Act contemplates the ejectment of a grove- 
holder under s. 84 from all his interest as grove- 
holder in regard to his land and in the trees con- 
stituting the grove, [p. 922, col. 2,] 

A grove-holder is theholder of the grove and also 
the holder of the grove-land and his holding com- 
prises both the grove and the grove-land. Therefore 
either in the case of the grove-holder to whom land 
is let for the purpose of planting a grove, or in the 
case of a grove-holder who obtained permission to 
plant agrove on his existing holding, both of which 
cases are covered by s. 196, compensation for im- 
provement on ejectment can be given under s. 116. [p. 
922, col. 2; p. 923, col. 1.] 

In the case of a decree for ejectment under s. 84 of 
the Agra Tenancy Act passed against a grove-holder 
s. 96 would operate to prevent the grove-holder from 
removing any trees before delivery of possession is 
made and when delivery of possession is made, what’ 
would be delivered would be not merely the posses- 
sion of the grove-lend but the possession also of the 
grove, |p. 923, col. 2,] 

Per Sulaiman, C. J.—The granting of compensa- 
tion by the Revenue Court for the trees from which 
the tenant has been dispossessed is an adequate relief ' 
in place of the relief forthe possession of the specific 
timber standing on theland. The Explanation to 
8, 230 provides that where adequate relief might 
be granted by the Revenue Court, it is immaterial 
that the relief asked from the Civil Courts may not 
be identical with that which the Reveuue Court 
could have granted, Therefore compensation for 
the trees can be given by the Revenue Court. A 
suit for the recovery of the actual timber is not 
cognizable by the Oivil Courts because adequate 
relief can be granted by the Revenue Court to the ten- 
ant who has been dispossessed. [p. 925, cols.1 & 2.] 


L. P. A. from the decision of Kendall, J., 
dated December 7, 1933. 

Mr. Mushtag Ahmad, for the Appellant. 

Mr. S. N. Seth, for the Respondents. 

Bennet, J.—This is a Letters Patent ap- 
peal by defendants against a judgment of 


‘a learned Single Judge of this Court by 


which the suit of the plaintiff has been 
decreed with costs in all Courts. The lower 
Appellate Court had directed that the plaint 
should be returned to the plaintiff for pre- 
sentation to the proper Court on the finding 
that the suit lay in the Revenue Court. The 
plaint set out that in 1915 Musammat Aulia 
Bibi, who was ‘then the zamindar and lam- 
bardar, gave permission to the plaintiff to 
plant trees on the plot No. 598, having taken 
Rs. 50 as nazrana. I may note that actual- 
ly it has been held by the lower Appellate 
Court that this plot was a ‘grove of the 
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zamindars formerly and in 1915 a mere’ 


written permission was given to the plaintiff 
toplantthe trees and there were only three 
old treesleft on it at the time. The plaint 
set out that the plantiff planted the trees 
and was recorded in the khasra for the 
grove as in possession although it was 


entered still as grove of the zamindars. In. 


1335 F the name of the plaintiff was ex- 
punged from being in possession and the 
plaintiff made an application to the Revenue 
Oourt for rectification of the papers which 
was refused and the appeals of the plaintiff 
to the Collector and Commissioner were 
refused. The plaint sets out that after this 
decision of the Revenue’ Court the defen- 
dants obstructed the planting of trees by 


the plaintiff, and that the defendants are: 


the zamindars. The plaintiff claims in 
para. 10 that he is still in possession of the 
trees planted by him as owner and that he 
is entitled to plant new trees on the plot 
aforesaid and to appropriate thé produce 
of the trees planted by him, that the cause 
of action arose in October 1930, the date 
of the decision of the Commissioner against 
the plaintiff. The plaintiff originally asked 
for a declaration that the plaintiff was the 
` absolute owner of the trees except three 
mango trees slanding on the land aforesaid 
and that he was entitled to plant trees on 
the said land. The last portion that “the 
plaintiff was entitled to plant trees on the 
said land” was struck off on January 11, 
1932, nine months after the plaint was filed. 
The second relief asked for was that a 
perpetual injunctin should be issued to the 
defendants restraining them from offering 
obstruction to the planting of trees by the 
plaintiff on the land aforesaid and to the 
appropriating of the produce of the trees 
planted by the plaintiff. This relief was 
also amended by cancelling the words “to 
the planting of trees by the plaintiff on the 
land aforesaid.” Ja the written statement 
the defence was taken that Musammat 
Aulia Bibi was formerly a co-sharer and 
that there had been a partition and that 
after that partition the general attorney of 
Musammat Aulia Bibi, one Abdul Abbas, 
had executed a fictitious lease in favour of 
the plaintiff, and that after the decision 
of the Revenue Court the plaintiff’s claim 
was not maintainable. An issue was fram- 
ed (No. 4): Whether the suit was cogniz- 
able by the Civil Court. The first Court 
held that the suit was cognizable but 
dismissed the suit onthe ground that the 
general attorney had no authority to give 
the plaintiff permission to plant the trees, 
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and held that it was not proved that Mu- 
sammat Aulia Bibi had given any such 
permission, The lower Appellate Court 
reversed the finding on this point and held 
that Musammat Aulia Bibi had a right 
in 1915 to grant the permission and that a 
permission to the plaintiff was granted by 
the lambardar to plant the treesin 1915, 
The Court further found: i a 


` “I therefore hold that the plaintiff planted ‘the trees 
and he remained in possession till he was dispossessed 
by the defendants two years ago as has been stated 
by the patwari.” xs i ‘ 
Farther that the plaintiff had not sued. 
for possession as a grove-holder and that 
he only wanted possession of the trees, and 
that he could not oust the jurisdiction of 
the Revenue Court by merely asking for: 
possession of stray trees. The learned Single 
Judge of this Court stated: ape: 
“It does not appear that the land waslet or granted 
to the plaintif for the purpose of planting a grove 
he was merely granted permission to plant: 
trees on the payment of nazrana to the lambardar, 
and he does not claim any interest in the land under 
the trees. There is nothing to show that the lambar- 
dar intended to have a groveplantéd in that plot... 


The learned Single Judge considered that 
this was not a case to which Chap. XII, 
Agra Tenancy Act, Act III of 1926, in regard 
to grove-holders would apply, and that it 
was a case of permission to plant 
trees and not {io plant a rove, 
Accordingy he considered that the Civil. 
Court had jurisdiction. I do not 
consider that the learned - Single 
Judge. has correctly quoted the finding 
of the fact of the lower Appellate Court.: 
The lower Appellate Court found as a fact 
that the plaintiff was a grove-holder. The- 
written theka is on the record and it clearly: 
saysthat the plot in question was formerly 
the zamindar's grove and that permission 
was given tothe plaintiff to plant trees on 
it. Ido not think that any distinction can 
be drawn between a grant of 
land for planting trees on it and a grant 
of land for planting a grove. Section 196, 
Agra Tenancy Act, states as follows: 

“A grove-holder is a person to whom land has been* 
let or granted by a landlord or a permanent tenure- 
holder for the purpose of planting a grove, or who 
has, in accordance with local custom entitling him to 
do soor with the written permission of the landlord 
or the permanent tenure-holder, planted a grove on 
land held by him as ‘tenant (not being a pérmanent 
tenure-holder, a fixed rate tenant or a sub-tenant) 
or as a rent free grantee, not being 
a grantee to whom the provisions of s. 185 
or s. 186 apply, of such landlord or permanent 
tenure-holder, as the case may be. Provided that 
where the permission was granted prior to the coni- 
mencement of this Act, the permission need not have 
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been in writing and may have been either express or 
implied.” 

I consider that the case comes under the 
first four lines of this section and that the 
plaintiff was a. grove-holder to whom the 
land had been let by the landlord for the 
purpose of planting a grove. A distinc- 
tion has, however, been put forward by 
learned Counsel for the plaintiff between 
groveland and a grove and the argument 
of learned Counsel is that the Agra Tenancy 
Act deals only with groveland and that a 
suit in regard to the trees on such land 
which constitute a grove is a suit within 
the jurisdiction of the Civil Court. Learn- 
ed Counsel relies on the definition in s. 3 
(15) which is as follows: 

“Groveland means any specific piece of land in a 
mahal having trees planted thereon in such numbers 
so that when full-grown they will preclude the lend 
or any considerable portion thereof being used 


primarily for any other purpose, and the trees on 
such land constitute a grove.” 


He further points out that in s. 3 (2): 

“Land means land which is letor held for agri- 
cultural purposes or as groveland or for pasturage,” 
He argues that the remedy in the Revenue 
Court under s, 99, Tenancy Act, is confined to 
dispossession from a holding and he argues 
that the holding is the holding of the grove 
land and that the holding does not embrace 
the trees. He states that the trees have 
been planted by the plaintiff and that the 
- rights in the trees are apart from the hold- 
ing and that the question in regard to those 
tights is one solely for the Civil Courts. 
It appears to me that on this view of the 
Tenancy Act the position would be very 
anomalous. Chapter XIE deals with grove- 
holders and according to the theory of learn- 
ed Counsel, the chapter regulates only the 
rights of grove-holders in the groveland. 
I am unable to agree with that view for 
the following reasons: In s. 197 thereis 
detailed provision for the rights of grove- 
holders. In sub-s. (b) it is provided that 
the interest of a grove-holder shall be trans- 
ferable by voluntary transfer or in exe- 
cution of a decree of a Civil or Re- 
venue Court or otherwise. The words 
used are “che interest of a grove-holder.” 
Tf the view of learned Counsel were 
correct, I should expect to find words 
such as “the interest of a grove-holder in 
the groveland.” This sub-section, there- 
fore, appears to me to deal with the 
whole interest of a grove-holder asa 
grove-holder, not merely an interest in 
the groveland but also an interest inthe 
trees of the grove. Similarly in suk-s. (c) 
it is provided that the interest of a 
grove-holder shall devolve as if it were 
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land. I understand that this is a provi“ 
sion forthe whole interest of the grove" 
holder not only in the groveland but also 
in the trees which constitute the grove. 
In sub-s. (e) there is a provision : 

“a grove-holder shall not be liable to ejectment by 
his land-holder except under a. 84 or on the ground 


that he holds under a lease the term of which has 
expired, etc.” : - 


Now learned Counsel relied on the terms 
of s. 84, sub-s. (1): 

“A tenant, not being a permanent tenure-holder or 
a fixed rate tenant, shall be liable to ejectment from 
his holding on the suit of the land-holder, ete.” 

On the other hand it appears to me 
that the person who is ejected is the tenant 
and in s.3. sub-s.(6) “tenant” is defined as 
including a grove-holder, The person, there- 
fore, who is ejected in the case of a grove- 
holder is the grove-holder and I under- 
stand that by ejectment of a grove-holder 
is meant the ejectment of a grove-holder 
from all the interest which he possesses 
as grove-holder and nct merely from the 
interest which he possesses in the grove- 
land. I understand that the Act con- 
templates the ejectment of a grove-holder 
under s. 84 from all his interest as grove- 
holder in regard to his land andin the 
trees constituting the grove. There is 
further provision made in s. 116 for 
compensation in case of ejectment of a 
tenant who has made an improvement. 
Now “improvement” is defined in s. 3, 
sub-s. (11) of the Act as including the 
planting of trees,and in Chap. VII after 
referring to certain classes of tenants, 
there isa provision in s,112 that no other 
tenant shail make any improvement ex- 
cept with the written consent of the land- 
holder. Under s. 112 and s. 3 (11) (c)a 
tenant who has planted trees on his 
holding with the written consent of the land- 
holder is a tenant who has made an improve- 
ment and one who is entitled to compensation 
for that improvement unders. 116 in case of 


his ejectment under s. 84. I consider 
that either in the case of the grove- 
holder to whom Jand was let forthe 
purpose of planting a grove, orin the 


case of a grove-holder who cbtained 
permission to plant a grove on his exist- 
ing holding, both of which cases are 
covered by s. 196, compensation for im- 
provement on ejectment could be given 
under 8.116. Now, when we come to the 
case ofthe remedy open to the plaint- 
iff, it appearsto me that under s. 99 he may. 
obtain possession of the holding and also 
in case any injury has accrued to the 
trees during the period of his dispossession. 
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he may obtain compensation for wrongful 
dispossession under s. 99 (1) GD. And in 
case for any reason he could not get a decree 
for possession under s.99(2), he may get 
compensation for the improvement under 
sub-s. (1) (3). These provisions in s. $9 
appear to me to give the plaintiff an 
ample remedy in the- Revenue Court. On 
the other hand, if the plaintiff claims 
that heis still in possession, he has suffi- 
cient remedy in a declaration under s. 121. 
Further it appears.to me that under s. 230, 
Explanation, the plaintiff cannot come to 
the Civil Court merely by altering his 
plaint if the relief which the Revenue 
Court could have granted him was ade- 
quate, 

The argument of learned Counsel for the 
plaintiff involves the proposition that a grove- 
holder is not the holder of a grove but only 
the holder of the land on whicha grove 
exists. Iconsider that a grove-holder is the 
holder of the grove and also the holder 
of the groveland and that his holding 
comprises both the grove and the grove- 
land. A “holding” is defined in 8.3 
(8) as a parcel or parcels of land held 
under one tenure, or one lease, engagement 
or grant. The scheme of the Tenancy Act 
is that the grove should go with the 
land and be subject to the same incidents 
of tenure. This sheme isin accordance 
with the Transfer of Property Act, which 
provides ins.8: 

“Unless a different intention is expressed or ne- 
cessarily implied, a transfer of property passes 
forthwith to the transferee, all the interest which 
the transferor is then capable of passingin the pro- 
perty, and in the legal incidents thereof. Such in- 


cidents include, where the property is land,....all 
things attached to the earth.” 


This expression “attached to the earth” 
is defined in s. 3, Transfer of Property Act, 
as meaning ‘‘(a) rooted in the earth, as in 
the case of trees and shrubs.” 


Trees, therefore, follow the land in the 
case of a transfer .of property ur- 
der the Transfer of Property Act. I am 
of opinion that the same scheme is intended 
in Chap. XII, Agra Tenancy Act, and that 
in s. 197 (6) and (c) the interest of the 
grove-holder when transferred or when it 
devolves by succession comprises the inter- 
est nob only in the land of the grove but 
also the interest in the grove itself. I 
consider that in this s. 197, sub-s. (e) also 
relates to the whole interest of the grove- 
holder in the grove and in the groveland, 
and that in the case of a transfer by 
ejectment an ejectment under s. 84 is in 
regard to the groveland and also in regard 
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I consider that in this inter- 
pretation the Agra Tenancy Act is in 
harmony with the Transfer of Property Act. 
In my view a holding must include the 
improvements which are executed on the 
holding, Ins. 3 (11) (c) it is stated that 
the planting of trees is an improvement 
on a holding if it is consistent with the 
purpose for which it was let. In the 
present case where the land is let for the 
planting of trees the planting of trees 
is obviously consistent with the purpose 
for which the land was let, and therefore 
the planting amounts to an improvement. 
I do not consider that when planted the 
trees can be separated from the holding. 
Tn s. 94 there is a period fixed for the 
delivery of possession under a decree of 
ejectment, the period being not before lst 
April and not after the 8rd June, In s. 96 
there is a provision as follows: 

“A tenant against whom a decree or order for 
ejectment has been passed shall not sell, cut or remove 


any tree upon his holding unless there is a contract 
or local custom entitling him to do so,” 


This section shows that itis intended by 
a decree of ejectment from a holding that 
the possession of the trees should also go 
with the delivery of possession of the 
holding, and accordingly for the time 
between the passing of the decree and 
delivery of possession there is the proviso 
that the tenant may not remove the trees, 
I think, therefore, that in the case of a 
decree for ejectment under s. 84 of the Act 
passed against a grove-holder, this s. 96 
would operate to prevent the grove-holder 
from removing any trees before delivery 
of possession is made and when delivery 
of possession is made, what would be 
delivered would be not merely the posses- 
sion of the groveland but the possession also 
of the grove. 

Reference was made to araling reported 
in Bahadur v. Prabhu Narain Singh (1), and 
it was argued that under s. 268 the appeal 
lay in any case to the District Judge and 
therefore the District Judge should have 
disposed of the suit. But if the present 
suit had been filed in the Revenue Court, 
there is no reason to suppose that any plea 
of jurisdiction would have been raised or 
that any question of proprietary right 
would have been raised as there is no 
question of proprietary right raised in the 
plaint. Accordingly it cannot be said that 
s. 268 gave the District Judge jurisdiction 
to decide the second appeal. My view 

(1) 53 A 636; 132 Ind. Cas. 805; A I R 1931 All, 553; 


(1931) AL J 408; 15 R D435; L R12 A 209 Rev; Ind, 
Rul. (1931) All, 549. ` - 
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therefore, is that the decision of the lower 
Appellate Court was correct, and I would 
allow this appeal with costs and restore the 
judgment of the lower Appellate Court and 
return the plaint to the plaintiff for presenta- 
tion to the proper Court. 

Sulaiman, C. J.—I concur in the actual 
order proposed, because even under the 
amended reliefs as they stand, the plaintiff 
is seeking to maintain his right to appro- 
priate the produce of the trees, which is 
tantamount to claiming a title in the grove 
as it stands. I also agree that as it is not 
clear that if a suit had been filed in the 
Revenue Court, an appeal would lain to 
the District Judge, s. 268 is therefore 
inapplicable. But I am inclined to the view 
that in the Agra Tenancy Act there is a 
clear distinction drawn between what is 
defined asa “groveland” and what is defin- 
edas a “grove.” The word “tenant” as 
used in the Tenancy Act, is certainly very 
wide and includes grove-holders and theka- 
dars as well but the word “holding” in s. 3 
(8) is used ina very narrow sense, and it 
only means a parcel or parcels of “land, 
and also includes the interest of a thekadar. 
Now the word ‘‘land” has been especially 
defined in s. 3 (2) as meaning land which 
is let or held for agricultural purposes, or 
as groveland or for pasturage. Therefore 
the holding may be a parcel or parcels of 
land let or held asa “groveland. Ins. 3 
(15) “groveland” itself is defined as mean- 
ing any specific piece of land having trees 
planted thereon, etc., and then it is laid 
down that the trees on such land constitute 
a “grove.” Then in the very sub-section 
two words “groveland” and “grove” have 
been used, and the Legislature has made it 
clear that the specific piece of land having 
trees planted thereon is groveland and the 
trees on such land constitute a grove. It 
follows therefore that there is a distinction 
belween these two words, Groveland means 
the land on which the trees stand and which 
would therefore according to the definition 
of “holding” be a holding, whereas the 
grove, namely, the trees „which stand on 
it; would not be a holding. Section 196 
defines a grove-holder as a person to whom 
land has been let or granted by a landlord 
for the purpose of planting a grove, or who 
has planted such a grove. It is obvious 
that the definition of a ‘‘grove-holder” is not 
identical with the words “holder of a 
grove,” for the latter words would mean 
the person who owns a grove which exists, 
whereas a grove-holder may be a person who 
possesses the rights ofa grove-holder, al- 
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though no grove has yet come into existence: 
He is a grove-holder ifthe land has been 
let or granted to him by the landlord for 
the purpose of planting a grove, even 
though he has not yet planted such a 
grove. Section 197 (6) and (e) no doubt 
lays down thatthe interest of a grove-holder 
shall be transferable and heritable as land. 
It is not necessary in these sub-sections to 
make a separate provision for trees because 
they are transferable and heritable as pro- 
perty. Similarly s. 197 (e) provides that 
a grove-holder shall not be liable to eject- 
ment by his land-holder except under s. 84 
etc. It does not expressly say liable to 
ejectment from what. That has to be 
gathered from the provisions of s. 84 under 
which alone a landholder can be ejected. 
Section 84 provides for the ejectment ofa 
tenant from his “holding.” The use of the 
word “holding” therefore in s. 84 restricts 
the scope of that section to cases of eject- 
ment from a holding, and ‘a “holding,” as 
pointed out above, means “‘groveland,” As 
the definition of “grove” stands, a grove. 
would not be a holding because if is com- 
prised of the trees standing on the land 
and is not the specific piece of land itself. 

Again s. 197 (h) refers to a person who. 
has become a grove-holder in respect of land 
of which he is a tenant or grantee, and lays 
down that he shall hold such land as 
grove-holder in supersession of all subsist- 
ing rights, etc. The Transfer of Property 
Act, of course, has no application to this 
case because itis not a case of transfer 
of any property in which event there may 
be a presumption that things attached to 
the earth are also transferred with the pro- 
perty, but s. 3, Transfer of Property Act, 
points out that immovable property does 
not include standing timber, growing crops 
or grass, that is to say, the standing tim-' 
ber is something distinct and separate from 
the immovable property itself. It would 
therefore seem to follow that the land 
which has been let to a person for the 
purpose of planting a grove or on which he 
has planted a grove is groveland which is 
a holding from which the grove-holder can 
be ejected, but the trees when they come 
into existence constitute a grove in the 
groveland. The site belongs to the zamin- 
dar and has been let to the grove-holder, of 
which he is a tenant. The grove has been 
planted by the tenant and he should have 
proprietary interest in the trees that stand 
on the land. 

There is, however, s. 116, Agra Tenancy 
Act, under whicha tenant who has been 


1985 


wrongfully dispossessed by his Jand-holder 
is entitled to bring a suit for compensation 
for the dispossession. J agree that having 
regard to the definition of “improvement” 
in s. 3 (11), “improvement” includes the 
planting of trees. It must, therefore, be 
conceded that a suit for compensation 
brought by a grove-holder in respect of the 
trees standing on his grove-land from which 
he has been dispossessed, can be brought 
under s. 116, Agra Tenancy Act, or to 
be more accurate, the compensation can 
be claimed when a suit under s. 99 is 
brought. Now, so far as the claim for the 
recovery of compensation for the trees 
which constituted the grove is concerned, 
there being a specific provision for such a 
suit in s. 99 (b) (2), a suit in the Civil Court 
would be barred under s. 230, Agra Ten- 
ancy Act. 


The learned Counsel for the plaintiff 


-contended before us that a suit for the 
‘recovery of the specific timber is not cover- 
ed by s. 99, Agra Tenancy Act, and is 
therefore not barred by the provisions of 
the Tenancy Act. No doubt, before the new 
Tenancy Act a suit for the recovery of pos- 
session of a grove as well as for compensation 
for the trees cut away by the land-holder, or 
for the rights to remove the timber, would 
have lain imthe Civil Court. Under the 
Agra Tenancy Act a suit for recovery of 
groves and for compensation is exclusively 
cognisable by the Revenue Courts. The 
question is whether the cognizance of the 
suit for recovery of specific timber also 
has been taken away. 

I quite agree that it would be very 
anomalous to hold that while a tenant can 
sue in a Revenue Court for the recovery of 
possession of the grove and for compensa- 
tion of the trees cut away, he is bound to 
sue in the Civil Court if he were to 
claim or remove the timber from the land. 
In order to avoid such an anomaly, I am 
prepared to put a more liberal constuction 
on s. 230 of the Act and hold that the 
granting of compensation by the Revenue 
Court for the trees from which the tenant 
has been dispossessed is an adequate relief 
in place of the relief for the possession cf 
the specific timber standing on the land. 
The Explanation to s. 230 provides that 
where adequate relief might be 
granted by the Revenue Court, it is im- 
material that the relief asked from the 
Civil Courts may not be identical with that 
which the Revenue Court could . have 
granted, It would, therefore, follow that 
epmpensation for the trees can be given 
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by the Revenue Court. A suit for the 
recovery of the actual timber is not cog- 
nizable by the Civil Courts because ade- 
quate relief can be granted by the Revenue 
Court to the tenant who has been dispos- 
sessed. On this narrow ground, I agree 


that the order of the lower Appellate . 
Court was right. 
D. Appeal allowed. 


; MADRAS HIGH COURT 
Civil Revision Petition Nos. 360 to 362 of 
. 1930 
February 6, 1935 
VENKATASUBBA Rao, J. 
R. SESHASAYEE AYYANGAR AND 
ANOTHER— PETITIONERS 
VETSUS 
PUNA RENA GOVINDA PILLAI ax 
OTAERS— OPPOSITE PARTIES 

Madras Hindu Religious Endowments Act (II of 
1927), ss. 78, 57—Discretion of Court under s. 78.to 
decide if inquiry should be made—Inquiry, when 
can be refused—Applications mentioned in s. 78, 
where to be made— Civil Procedure Codé (Act V of 
1908), s. 141, O. XXTI, rr. 97, 99, 99—Applicability 
of, to proceedings under s. 7&—Scheme settled by 
Board under s. 51—Whether binding on all persons 
having interest—S. 57, if applies only to non-eacept- 
ed temples—Practice—That order may be defied is 
no reason for refusing to make what is a just and 
proper order. 

The proper construction of s: 78, Madras Hindu 
Religious Endowments Act, is that the Court has a 
discretion, that is to say, on the particular facts of 
each case, it must decide whether it will enter on 
an investigation or not, If the adverse claim put 
forward is ofa bona fide nature or if difficult and 
complicated questions have tobe gone into, the 
Court may properly refuse to make an inquiry, 
By whomsoever the obstruction is offered at the 
outset, whether by the ex-trustee or bya stranger, 
in either case, the Court has power to deal with the 
question ; but it does not follow that the Court is 
in every case bound to holdan investigation, for, 
in the exercise of its discretion, which the section 
vests init, it may decline to do so, directing the 
trustee to seek his remedy in an independent legal 
proceeding. Rami Reddi v. Sriramulu (1) and 
Guruvammal v, Arumuga Padayachi (2), relied on, 
Vemuri Subramanyam Garu v. Avanigedda Subbayt 
(3), dissented from. 


The applications mentioned in s. 18 must under the 
Act be made to a District Court and there is, therefore, 
no reason to hold that they are not proceedings in 
a Court of Oivil Jurisdiction within the meaning of 
8. 141, Civil Procedure Code, the provisions of“ 
O. XXI, rr, 97, 98 and 99 (dealing with resistance by 
judgment-debtor or bona fide claimant} become ap- 
plicable and the Court can in virtue of the power 
conferred by them make the investigation, 

Section 57, Madras Hindu Religious Endowment 
Act, applies only to non-excepted temples, and when 
the Board settles a scheme under that section, that 
act involves the decision on its part that the temple 
is a non-excepted one, The order settling the schemg 


926. 
and the decision which it involves are equally bind- 
ing on all persons having interest and, therefore, no 
further enquiry is needed in regard to the temple. 
The fact thatthe obstructor is a third party and not 
an express trustee makes no difference, 

That an order may be defied is certainly no reason 
for refusing to make what, in the circumstances, is 
a justand-proper order, and if the execution is 
likely to be attended with a breach of the peace, it 
is for the proper authorities to take such steps as 
they may deem necessary, 


Cc. R P. 
trict Court, 
1929. 

Mr. 5. T. Srinivasagopalachari, for the 


from - orders of the Dis- 
Tanjore, dated November 2, 


. Petitioners. 


Messrs. K. Narasimha Iyengar and K. 


- Raghavachari, for the Opposite Parties. 


Order.—These Civil Revision Petitions 
raise two important questions: (1) as to the 
scope of s. 78, Religious Endowments Act 
and (2) as to the applicability of O. XXI, 
rr. 97, 98 and 99, Civil Procedure Code, to 
a proceeding under that section. A scheme 
was settled in September 1927 by the 
Religious Endowments Board in respect 
of the temple in question under s. 57 of 
the Act. In virtue of that scheme, ‘the 
petitioner became the trustee and applied 
to the District Court under s. 78 against 
the ex-trustee (who was the sole respond- 


- ent to the petition) for being put into pos- 


` applied for delivery as against 


session of the property. On March 30, 
1929, the District Judge made an order 
granting the petitioner's request. In spite 
of that order, he was unable to obtain 
actual possession of either the temple or its 
properties, by reason of the resistance offer- 
ed by two persons, Govinda Pillai and 
Veeraraghava Ayyanger. Thereupon he 
them, com- 
plaining of the obstruction offered and the 
uestion that was raised was, whether it 

3 within the competence of the Court 
to hold an inquiry and decide either in 
favour of the petitioner or of the obstruc- 
tors. The decision of the lower Court, as 
I understand it, is, the moment an adverse 
claim is put forward by a third party, the 
Court's power comes to an end and the 
trustee must be directed to enforce his 


. remedy by filing a regular suit. 


- order the property 


This view is totally opposed to the plain 
méaning of ihe section, which in terms 
enacts that when resistance is offered, 
the Court may on application by the trustee, 
to ke delivered to 
him. It must be observed, that the sec- 
tion is not limited to the obstruction on 
the part of the ex-trustee alone: but the words 
are general and apply equally as much 
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where the obstruction is by a third party 
as when it proceeds from the ex trustee. 
Let us suppose that the resistance offered 
at the very oulset is by a third party and 
It is as against him that the trustee is 
obliged to file an application in the first 
instance. Canit be said that the Court, 
under the wide terms of the section, has no 
power to make the necessary inquiry? I 
think not but from the fact that the Court 
has such power, it does not follow that 
it is bound to exercise it. The word used 
in the section being “may,” I think that the 
proper construction ‘is, that the Oourt has 
a discretion, that is to say, on the parti- 


_cular facts of each case, it must decide 


whether it will enter on an investigation or 
not. ifthe adverse claim put forward is 
of a bona fide nature or if difficult and 
complicated questions have to be gone 
into, the Oourt may properly refuse 
to make an inquiry. I agree with the 


- observations of Krishnan Pandalai, J. in this 


respect in Rami Reddi v. Sriramulu (1). 
Next, if the obstructor is the ex-trustee 
himself getting up an adverse claim, that 


-the case is even stronger, goes without 


saying. The object of the section, as itg 
very words show, is to enable a trustee 
to obtain possession when he is resisted in 
or prevented from obtaining it, Generally 
speaking, it is not likely that resistance 
will occur when the claim is admitted and I 
am not prepared to hold that the legislature 
intended that the Court should have no 
power of deciding just when its interven- 
tion would be most needed. Again, as 
Curgenven, J., observes in Guruvammal v, 
Arumuga Padayachi (2), the Court performs 
a judicial and not an administrative func- 
tion under s, 78 and a contention that 
deprives the Court of every vesting of 
judicial power must be rejected. But the res- 
pondents rely upon Vemuri Subramanyam 
Garu v. Avanigedda Subbayt (3), where it is 
observed: 

“It seems to me that s.78 was intended to apply 
only to the admitted endowments and it is not . 


intended that the District Oourt should enter into 
questions of title. ™ 


I must, with great respect, dissent from 
this view. j The respondents’ Counsel next 
seeks to find support in an observation of 
mine in Civil Revision Petition No. 1031 
of 1927 for his contention negativing the 

(1) 140 Ind, Cas, 82€; A I R 1933 Mad. 120; Ind, 
Rul, (1933) Mad. 58. 

(2) 136 Ind (as. 769; AI R 1932 Mad. 164; 34 L W 
989; (1931) M W N 1204;61 ML J 894; Ind, Rul. 
(1932) Mad. 305. > 

(3) 150 Ind. Cas. 384; A I R 1934 Mad, 143; (1933) 
M W N 234;6 RM 721, ue 


-1933- - 


Court’s power, but it is perfectly clear that 
the words I used there, are not in the 
least capable of this meaning. I quote 
my words: 

“Now, turning to the house, Mr. Venkataramana 
Rao, for the trustee (the petitioner before us) 
attempted to argue- that the Board decided, while 
settling the schemes, that the house belonged to the 
temple and that on that ground the Court should 
make an order under s. 78 directing delivery.... 
It is impossible therefore on the ground taker by 
the learned Counsel for the trustee to allow the 
application in respect of this item.” 


This is a very guarded statement and 
far from deciding the question, I carefully 
refrained from dealing with it. - My conclu- 
sion, therefore, is this : by whomsoever the 
obstruction is offered at the outset, whether 

- by the ex-trustee or by a stranger, in either 
case the Oourt has power to deal with the 
question: but it does nct follow that the 
Court is in every case bound to hold an 
investigation, for, in the exercise of its 
discretion, which the section vests in it, 
it may decline to do so, directing the 
trustee to seek his remedy in an inde- 
pendent legal proceeding. The question 
-then arises, is the power of the Court 
exhausted when upon a petition directed 
against the ex-trustee, it has made an 
order directing the delivery of posses- 
‘sion. In the present case, the trustee 
procured such an order in the first in- 
stance but complained that’ the. execution 
- of it was prevented by reason of the 
resistance offered by the third patties, 
i. e, the respondents. Section 141, Civil 
. Procedure Code, provides: 

“The procedure provided in this Code in regard to 

suits shall be followed, as far as it can be made 
. applicable, in all proceedings in any Court: of civil 
jurisdiction.” i 

The applications. mentioned in s._ 78 
must under the Act be to a District Court 
and there is, therefore, no reason to hold 
. that they are not proceedings in a Court 
of Civil Jurisdiction within the meaning of 
` 8.141 mentioned above, If that. be so, the 
provisions of O. XXT, rr. 97, 98 and 99 
(dealing with resistance by judgment- 
- debtor or bona fide claimant) become ap- 
plicable and the Court can in virtue of 
the power conferred by them. make the 
- investigation. Moreover, as observed by 
~ Viscount Haldane in National Telephone 
Co, Ltd. v. Fostmaster-General (4), when 
a certain duty is cast upon an establish- 
ed Court, it imports that ‘the ordinary 
incidents of the procedure of that Court 
are to attach when dealing with certain 
matters under s. 78 of the Act closely 
- (8) (1913) A 0546; 82L J KB1197; 67 8d 661; 
109 L T 562; 29 TLR 637, TTA N an ya. 
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akin to the matter in hand. Sir Owen 
Beasley, Chief Justice, and Bardswell, J. 
in one case and Curgenven, J., in another 
referring to the above observations of 
Haldane, L. C., extended to the Court 
exercising jurisdiction under that section, 
such incidental powers as were in each 
case essential; Narayana Ayyangar v. Desi- 
kachariar (5) and Guruvammal v. Arumuga 
Padayachi (2). Even without the aid of 
S, 141 that conclusion was reached in those 
cases, but the arguments based upon 
general considerations are reinforced by 
what has been expressly enacted by that 
section. I must, therefore, hold that the 
lower Court's view that it had no. jurisdic- ~- 
tion to make the enquiry is wrong, 
Although, as alréady observed, the Court 
may at its option decline to hold the 
enquiry, I think that on the facts of the 
present case and having regard to the 
nature of the claim put forward by the 
respondents (third party claimants), it is 
extremely desirable that the question should 
be. tried in these proceedings, and I there- 
fore, direct that the necessary enquiry 
shall be made, 5 

The lower Court has 
made in. favour of. th 
regards the temple. 
no suit for the kind 


revoked the order 
© trustee even ag 
Under s, 57 of the Act, 
mentioned in it . 
ing been filed, the order of. the Boni 
settling the scheme became. final, and in 
the words of the section, it ig. binding on 
the Committee, the trustee and all persons 
having interest. The fact that the obstrue- 
tor is not an ex-trustee, but a third Party, 
makes no difference. Section 57 applies 
only to non-excepted temples, and when 
r scheme under that 
section, that act involves the decision on- 
its part that the temple is a non-excepted 
one. The order settling the scheme and 
1 which it involves are equally 
binding on all persons having interest and 
therefore no further enquiry is needed in 
regard to the temple (as distinguished from 
its properties) and the lower Court's order 
as regards it is vacated. Ag Stated above 
an order was originally made in favour of 
the trustee directing the delivery to him of 
the temple. _ But the reason for rescindin 
that order, in the words of the learned 
District Judge, is: 
“There isa likelihood of breach of 
Amin should effect forcible delivery, 


obstruction by the third parties, 
ment is undesirable.” 


(8) 57 M35; 145 Tnd, Cas. $35; AI R 1933 Mad, 


W 399; 58 
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12 spite of the 
Such an experi- 
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That an order may be defied is certainly 
no reason for refusing to make what, in 
the circumstances, is a just and proper 
order, and all I need say is, that if the 
execution is likely to be.attended with a 
breach of the peace, it is for the proper 
authorities to take such steps as they 
may deem necessary. The result is this. 
Oivil Revision Petition No. 360 of 1930.—The 
lower Court's orderin I. A. No. 274 of 1929 is 
set aside and the application is remanded to 
the lower Court for fresh disposal], in so far 
as it relates to the properties of the temple 
(as distinguished from the temple ilself), 
in the light of my observations. 
Each party will bear his costs throughout. 
Civil Revision Petition No, 361 of 1930.—The 
lower Court’s order in I. A. No. 275 of 1929 
ig set aside and the Civil Revision Peti- 
tion is allowed with costs. Civil Revision 
Petition No, 362 of 1930.—The lower Court’s 
orderin I. A. No. 792 of 1929 is also reversed 
and the Civil Revision Petition is allowed 
with costs. 
Order accordingly. 
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Hindu Law—Joint family—Father, whether can 
represent sons in suit—Whether can refer dispute to 


+ arbitration—Award, whether binding on sons—When 


tration and the award, if valid otherwise, 


can it be set aside. 

A father or mansger of a joint Hindu family can 
represent his sons and other members of his family 
ina suit. It is competent for the father in his 
capacity as a manager, to refer the dispute to arbi- 
will be 
binding on the sons unless it be shown that the 
father's act in referring the dispute, was tainted with 
fraud or collusion or was otherwise done in bad 


faith. Hori Lal v. Nimman Kunwar (1), relied 


‘on. 
[Case-law referred to.] 


. Additional Sub-Judge, 


“against the 


-the Court of the Additional 


decision of the 2nd 
Jaunpur, dated 


S. 0. A. from the 


July 14, 1932. 
Mr. B. S. Shastri, for the Appellants. 
Mr. B. Malik, for the Respondents. 
dudgment.—This is a plaintifi’s appeal 
and arises out of a suit brought by them 
defendants-respondents for a 
declaration that’ decree No. 225 of 1930, of 
Munsif of 
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Jaunpur, dated December 17, 1930 was not 
binding on them. The property which 
wasin dispute in suit No. 225 of 1930, 
in which the desreein dispute was passed 
had been purchased by the father of the 
defendant Ram Audhesh for Rs. 200in 
1904 in his own name. A suit was brought 
by Ram Audhesh against the father of the 
plaintiffs for a declaration that the pro- 
pertyin dispute belonged to him (Ram 
Audhesh) and that the defendants had no 
right in it. The parties referred the suit 
to one Shubkaran and the decree was 
passed on the statement of the referee 
(Shubkaran). The plaintiffs brought this 
suit on the allegation that their father was 
under the influence of bhang as well as 
in a fit of anger and was incapable of 
understanding. his affairs when he referred 
the suit to Shubkaran. The suit has 
been dismissed by the Courts below on the 
finding: that the decree is binding on the 
plaintiffs as the decree has not been obtain- 
ed by any fraud or mis-representation. It 
was also found that their father was 
neither under the influence of any drug 
nor angry. 

The first point for consideration ia this 

-case is whether a father of a joint Hindu 
family can represent his sone and other 
members of his family in a suit. It is 
a general rule of Hindu Law that the 
manager represents the family in all transac- 
tions with the outer world provided these 
transactions are family matters. Indeed, 
if it were not so, it is difficult to under- 
stand how the affairs of the family 
could be carried on. If this proposition is 
correct, there can be no good reason why 
the manager should cease to represent the 
family when the family has to institute 
or defend a suit in a Court of Justice. 
In the Full Bench case of Hori Lalv. 
Nimman Kunwar (1), where in a suit for 
saleon a mortgage the defendants-mort- 
gagors were the managing members ofa 
a joint Hindu family, who in that capa- 
-city had purchased the mortgaged pro- 
perty, it was held that the family was 
sufficiently represented by the managing 
mémbers and that the suit would not fail 

: by reason of the non-joinder of the other 
members of the family. 

it being so, the next question is, in 
which cases can members of a joint Hindu 
family challenge a consent or compromise 
decree obtained by or passed against the 
manager of the family. All the cases so 
far decided show that such a decree can be 

(1) 34 A 549; 15 Ind. Ona, 126; 9 A L J 819. (F, B) 
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challenged only in the case of fraud or mis- 
representation. In Pitam Singh v. Ujagar 
Singh (2), in March 1867, J. sued for posses- 
sion of a moiety of the share originally 
held by B’s widow, then deceased, and 
for ‘a declaration of his right to a moiety 
_ of the share held originally by D's widow. 

In. June 1867, the parties to the suit 
effected a. compromise agreeing to divide 
‘the estate’ into four lots ‘on ‘certain con- 
ditions, a decree was accordingly passed 
in the terms of the compromise. K, J's son, 
sued in 1876 in his father’s life-time, to 
obtain the same relief as his father had 
sought in 1867 and a declaration that the 
arrangement effected by the compromise 
-and the decree was ineffectual. It was 
held that, assuming that the estate was 
joint until 1857, K was, in the absence of 
fraud, bound by the compromise entered 
into by his father and his suit was not 
maintainable. It is also competent to the 
father of a joint Hindu family in his 
capacity of managing member of the 
family to refer disputes to arbitration 
and the award made onsuch a reference, 
ifin other respects valid, will be binding 


on thesons, In Jagan Nath v. Mannu 
Lal (3),the respondent and his father 
formed a joint Hindu family by 


which the father was the manager. It 
was observed.that the father represented 
the family as such manager and inthe 
absence of fraud or collusion which had 
not even been suggested ‘in that case, 
his acts were binding on the other mem- 
bers of the family.. Pitam Singh v, Ujagar 
Singh (2) -referred to above was fol- 
lowed. 

Similarly in Guran Ditta v. Pokhar Ram 
(4), it washeld that it was_ really not 
necessary to implead the sons as parties, 
as being members of a joint Hindu family 
with the original defendants, they were 
effectively represented by the latter -and 
would have been. bound by the result 
of the litigation. It was- further held 
that an award following on `a reference. 
made by a Hindu father is binding on 
Kis sons ‘unles3 it -be shown that the 
father's act ‘in’ referring the suit to arbitra- 
tion was tainted with fraud or collusion 
or was otherwise done in bad faith. The 
Iéatned Counsel for the appellants his relied 
on Timmappaya v. Likshminarayana (5). 
This case does not apply to the presant cise 
-Q@1A651, | 
~-(3) 16 A 231; A W N 1894, 60. 
> (4) 8.Lah, 693; 10Ł Ind, Oas: 292; A IR 1927 Lah. 
362;.9.Liah. L J 569, 

G) OMI a 
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because that was a case of. partition of 
-an:undivided family and it was held that 
no decree could be properly arrived at 
in such a suit without joining all the 
co-parceners. Moreover, as against this . 
case the Full Bench ruling of our’ own 
High Court is bindiig. The other case 
relied on by the learned Counsel is Mangalt 
Pershad v. Babu Ram (8). That was a case 
of relinquishment . of right of redemption 
without any legal necessity and benefit to 
the family. The relinquishment was held 
not to be binding on the-sons while in the 
present case ‘to question of relinquishment 
of any.property belonging to the plaintiffs 
arises. The third case relied on by ‘the 
learned Counselis Amrit Narayan Singh 
v. Gaya Singh (7). This case relates to the - 
contingent rightof a‘reversioner before it 
materialised. There it was held that 
a Hindu reversioner has no right or interest 
in presentiin the property which the femalé 
owner holds for her life. Until it vests- 
in him on her death, should he survive 
her, he has-nothing to assign or tore- 
linquish or even to transmit to his heirs. 
His right becomes concrete only on’ her 
demise; until then it is a mere ‘‘spés 
successionis.” His guardian, if he happens 
to bea minor, cannot bargain with iton 
his behalf, or bind him by any con- 
tractual engagement in respect thereof. _ . 
The arguments of the learned Counsel -.. 
‘for the appellants have been based-on.the 
assumption that the property in dispute 
was apart of the joint «family property. 
It was-not’ so. The property was claimed 
by the defendant as his own self-acquired 
property. The branches of the partiés 
had separated long before the “property - 
was acquired. As already stated, the - 
property then in dispute was acquired by 
the father of the present defendant:in-his 
own name. The claim asserted by ‘the ` 
plaintifis' father in that Suit was only a 
doubtful one. There was no case of any 
_alienation of or relinquishment . ofvany 


- rights in any joint family property in whith 


the plaintiffs had any right. The Con- 
‘current finding of both the Courts: below 
no collusion, -fraud-or 


-J 1296;234-M p | 
ale 306; 7 L; W581; `- 20- Bom, -L R stg 
P O) F - D oe 


“2 + ee ee 


sô 
the appeal be dismissed with. costs. Per- 


mission to file a Letters Patent Appeal is 
rejected. 


D. Appeal dismissed. 
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Presidency Towns Insolvericy Act (III of 1909), 
as. 44, 23, 41, 123—-Order of annulment—J urisdic- 
tion of Court to make—Duty of Court to fix time 
within which insolvent should apply for discharge— 
Annulment order to be made only if Court is satis- 
fied that discharge is not applied for— Notice of 
motion by creditor for annulment—Chief Clerk, if 
can give certificate “and make notice absoluie— 
Adjudication—Payment of dividends—Insolvent, if 
has rights over unclaimed dividend—Old insolven- 
cies—Court should be slow in making order of 
annulment—Annulment of adjudication order by 
tnsolvenoy Court—Application for refund —Maintain- 

lty, 

Under s. 4], Presidency Towns Insolvency Act, the 
Oourt has jurisdiction to make an order of annul- 
ment only after the bappening of certain events, 
namely, if the insolvent shall not apply to the Court 
for an order of discharge within such time as may 
be prescribed. So that, the Oourt has first to pre- 
scribe the time within which the insolvent must 
apply for an order of discharge, and then be satisfi- 
ed that the application for discharge was not made 
within that period; and it is only in that event 
~ that the Court has jurisdiction to make an order of 
“annulment, In- exercising that.- jurisdiction, the 

Oourt,.has to consider, at the time when it makes 

the order of annulment, whether it ought to make 
any order under s. 23. [p. 932, col. L] 
Where the Judge made an order of an annulment 
z in August but the jurisdiction to make it arose only 
in November andhe did not consider at the time 
vaen the jurisdiction arose what order ought to be 
made : 


` Held, that the order of annulment was a wholly 
` invalid order. [ibid] 
` There is no rule or any section of the Act which 
authorizes the Ohief Olerk to issue a certificate and 
take upon himself the burden to say that the notice 
of motion was made absolute. The notice of motion 
could only be made absolute by the Judge himself; 
and ‘a mere certificate by the Chief Olerk that the 
notice of motion is made absolute, when, admitted- 
ly, it was not made absolute, cannot take the place 
oe & proper orderon the notice of motion, [p. 934, 
col, I, 

Once a dividend has been declared and moneys 
allocated to the payment of that dividend, those 
Moneys cease to be, in any sense, the property of 
the debtor. They become the property of the credit- 
or ; and, if for any reason the creditor cannot be 

aid, they lapseto Government. In re Higginson & 


ean, Ex parte Attorney-General (1), relied on. [p. 
832, col. 2. 


Obiter—In cages of old insolvencies the Court 
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sl.ould be very slow in making 
annulment, An order of annulment is intended 
to be a penalty imposed upon a debtor who 
fails to obtain his discharge, the theory being that 
it will deprive him ofthe benefit of the Insolvency 
Act and render him liable to be attacked by his 
creditors; but it is plain that, where, in a 
case the insolvency has enured for fifteen years, 
an order annulling the insolvency confers a privilege 
upon the debtor, and does not impose any penalty 
upon him, the creditors are not likely to attack 
him, even if their debts are not barred, and he is 
Telieved from the stigma of insolvency, though he 
may have paid only avery small dividend to the 
creditors, and unless an order is made under s, 23, 
he may get property returned to him, [p 931, col. 
1 


orders of 


Section 123, Presidency Towns Insolvency Act, 
no doubt, provides that even where moneys have 
been transferred to the Government, a person enti- 
tled thereto may apply to the Court for an order 
that they be refunded to bim. The section must 
be construed reasonably in the ight of the Act: 
and, so construed, such an application can 
only be made when the Court, which as 
defined by the Act, is the Insolvency Court, is 
seized of any particular matter assuch Court. Every 
Judge of the High Court exercises- various kinds 
of jurisdiction, The Commissioner in Insolvency 
has more than one jurisdiction. Jn one jurisdiction, 
he’ acts as the Commissioner in insolvency ; in the 
other, he exercises the ordinary jurisdiction in civil 
cases. A Judge of the High Court can never act as 
Commissioner in Insolvency unless there is a matter 
which arises in insolvency. [p. 34, col 1j : 


O. ©. J. A. from an Insolvency No. 169 of 
1911. ’ i 
Messrs. M. C. Setalvad and K. S. Shavak- - 
tha, for the Appellant. j 
Mr. N. P. Engineer, for the Respondent. 
Beaumont, C. J.—This is an appeal 
from’ an order made by Kania, J., in’ 
insolvency. The application is by notice 
of motion made in Insolvency No. 169 of 
1911 and asks for an order that the 
Official Assignee of Bombay do ‘pay to 
the debtor two sums of Rs. 10,208-5-8 and 
Rs. 20,854-2-7 appertaining to the estate 
and transferred by the Official Assignee 
to the unclaimed dividend capital account 
on August 13, 1928. The nature of the 
claim is that the insolvent’s adjudication 
was annulled in the year 1928, that at that 
time there were certain sums in the insol- 
vency standing to the credit of the un- 
claimed dividend capital account, that the 
effect cf the order of annulment was that 
those sums reverted to the debtor, and 
that he is now entitled to be paid. The 
unclaimed dividend capital account arises 
under r. 178, Presidency Towns Insolvency 
Rules, Bombay, and under s, 121-A; Presi- 
dency Towns Insolvency Act, which was 
added by the Amending Act, Hombay 


“Act XX of 1933, it is provided that the 


sums and securities standing to the cre- 
dit of the unclaimed dividend capital aç 
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count and certain other accounts with the 
High Court of Judicature, Bombay, are 
transferred to the Local Government and 
then it is provided that the revenues of the 
Local Government shall be liable to make 
good all sums required to meet the claims 
upon the said sums and securities of per- 
sons entitled thereto. Then, under s. 123 
of the Act, as amended, it is provided that 
any person claiming to be entitled to any 
monies paid to the account and credit of 
the Local Government may apply to the 
Court for an order for payment to him of 
the same and the Court, if satisfied that 
the person claiming is entitled, shall make 
an order for payment to him ofthe sum 
due. 

Now, the facts giving rise to the appli- 
cation are these: Anorder of adjudica- 
tion was made on May 3, 1911, and in 
1913, 1916 and 1917 dividends were paid 
in the insolvency, which amounted toge- 
ther to less than two annas in the rupee. 
In 1923, a sum of Rs. 10,000 odd, which 
is the first sum mentioned in the notice 
of motion, was transferred by the Official 
Assignee to the unclaimed dividend ac- 
count. In 1925, a supplementary dividend 
was declared: but, as the office of the 
Official Assignee had mislaid the addres- 
ses of creditors,— an episode which 
reflects little credit on the then manage- 
ment of the office—,only eight creditors re- 
ceived their shares of the supplementary 
dividend, and there was a considerable 
surplus of unclaimed dividends. In 1926, 
a motion was made tothe Court to annul 


the insolvency and, in August 1928, an ' 


order was made purporting to annul the 
insolvency as from November 6, 1928. I 
will refer to the terms of that order pre- 
sentiy. On August 13, 1928, that is, before 
the annulment became effective, the second 
sum referred to in the notice of motion, 
namely Rs. 20,000 odd, was transferred by 
the Official Assignee to the unclaimed 
dividend account. In April 1924, the funds 
to the credit of the unclaimed dividend 
account was transferred to the Local 
Government under the terms of the Act to 
which I have referred. 


Now, the first question, which arises, is ` 


whether there has been a valid order of 
annulment, because it -is that order 
which is th 
case. I would observe in passing, though 
the observation is not strictly relevant to 
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annulment. An order of annulment is 
intended to be a penalty imposed upon a 
debtor who fails to obtain his discharge, . 
the theory being that it will deprive him 

of the benefit of the Insolvency Act and 
render him liable to be attacked by his 
creditors but, it is plain that, where, as 
in this case, the insolvency has enured 
for fifteen years, an order annulling the 
insolvency confers a privilege upon the 
debtor, and does not imposeany penalty 
upon him. The creditors are not likely to 
attack him, even if their debts are not 


barred, and he is relieved from the stigma . : 
` of insolvency, though he may have paid 


only a very small dividend to the credi- 
tors, and unless an orderis made under 
s. 238, he may get property returned -to 
him. Ishould have mentioned that the 
present debtor has been paid Rs. 1,400 odd, 
which was cash in the hands of the Official. - 
Assignee and which was considered due 
to the debtor on the annulment of his- 
insolvency.. However, the first question in 
this application is whether there has been . 
a valid order of annulment. The section 


` which authorizes the Court to make an 


order of annulment is s. 4], Presidency 
Towns Insolvency Act, and that section . 
provides that -E 

“if an insolvent does not appear on the day so 
appointed for hearing his application for discharge | 
or if an insolvent shall not apply to the Oourt for 


, an order of discharge within such timeas may be 
prescribed, the Court, on the 
Official Assignee or of a creditor or of its ownmo-. * 


application of the 


tion, may annulthe adjudication or make such other 
order as it may think fit, and the provisions of 
s. 23 shall apply on such annulment.” - - 

Section 23 (1) provides that 4 


“where an adjudication is annulled,all sales and . 


' dispositions of property and payments duly made, 


and all acts, therefore, done, by the Official Assignee 
or. other person acting under his authority, or by” 
the Oourt, shall be valid, but the properly of the 


‘debtor who was adjudged insolvent shall vest in 


such person ‘as the Court may appoint, or, in de- 
fault of any such appointment, shall revert tothe | 
debtor to the extent of his right or interest therein 
on such terms and subject to such conditions (if 
any) as the Court may declare by order.” ' 

Now, the notice of motion for annulment . 
of the adjudication came on for hearing 
before the Insolvency Judge on August 7, . 
1928, and he thereupon ordered 

“that the hearing of the said notice of motion do 
stand over until November 6, 1928, to enable the 
said insolvent to apply for his discharge in the ’ 
meantime and in default of the insolvent applying 
for his digcharge on or befora November 6, 1928, the 
order of adjudication made herein on May 3, 1911, 
against the said insolvent do stand annulled.” 


On November 10, 1928, a certificate wag r 
issued by the Chief Olerk in insolvency . 
to the following effect ; 


the question before us, that in cases of 
old insolvencies like the present, the Court 
should be very slow in making orders of 
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“Thereby certify that the abovenamed insolvent 
has not yet filed his application for discharge and 
as such the order of adjudication made herein on 
May 3,1911, against the said ingolvent, stands an- 
nulied and the notice of motion herein, dated 
April 29,1926, is made absolute pursuant to the 
order made herein on August 7, 1928.” 

It is plainthat the Chief Clerk had no 
jurisdiction to make any order of annul- 
ment of adjudication, and the applicant’s 
case must stand or fall on the order of 
the Judge made on August 7, 1928. Now, 
under s. 41, Presidency Towns Insolvency 
Act, the Oourt has jurisdiction to make an 
order of annulment only after the hap- 
pening of certain events, namely, (taking 
the event applicable to this case), if the 
insolvent shall not apply to the Court for 
an order of discharge within such time 
as may be prescribed. So that, the Court 
has, first to prescribe the time within 
which the insolvent must apply for an 
order of discharge, and then be satisfied 
that the application for discharge was 
not made within that period and it is 
only in that event that the Gourt has 
jurisdiction to make an order of annulment: 
and, in exercising that jurisdiction, the 
Court has to consider, at the time when 
it makes the order ot annulment, whether 
it ought to make any order under s. 23. 
In the present case thelearned J udge did 
not follow that procedure. He made an 
order in August, the jurisdictionto make 
which only arose in N ovember, and he did 
not consider at the time when the juris- 
diction: arose what order ought to be made. 
In my opinion, the alleged order of 
anbulment was a wholly invalid order and 
” on that ground alone the application must 

fail. That being so it is not necessary to 
. consider a further technical difficulty 


which would have been in the way of the 


applicant if the order of annulment had 
been valid, namely, that if the insolvency 
` was annulled in 1928, an application in that 
insolvency could not be made in the year 
1y34, It may well be that if the appli- 
cant had’had any rights, he would have 
had to enforce them in a suit, i 

Itis also not necessary to consider the 
question, with which the _ learned Judge 
aealt, whether these moneys, representing 
diviaends declated but not paid, and cre- 
dited to the unclaimed dividend account, 
were the propery of the debtor at the 
time of the annulment order, and, therefore, 
` reverted to him under s. 23, Presidency 

Towns Insolvency Act. But, as the point 
has been argued, and as I do not desire 
by silence to be supposed to be encourag- 
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- ing applications, or the filing of suits, in 


‘cases of this nature where there has been 
a valid order of annulment, I would say 
that I see no reason to differ from the 
view which the learned Judge took. lt- 
seems tomethat once a dividend has been | 
declared and moneys allocated to the 
payment of that dividend, those 
Monéys cease to be, in any sense, the 
property of the debtor. They becdme the 
property of the creditor; and, if for any 
reason the creditor cannot be paid, they 
lapse to Government. That view is sup- 
ported by the decisions of Wright, J., in 
In re Higginson & Deen; Ex parte Attorney. 
General (1). That was in fact a much 
Stronger case than the present, because 
in that case no dividend hed been 
declared, though a creditor had proved 
his debt, After the proof of his debt, the- 
creditor, a corporatidn, was dissolved and 
ceased to exist. Another creditor moved - 
to expunge the proof of the dissolved 
corporation, claiming that the money to 
which thé corporation had been entitled 
as a creditor, and which was then in the 
hands of the Official Receiver as trustee, — 
was divisible among the atill existing 
creditors. The Court held that, although 
no dividend had been declared, nevertheless 
the debt having been proved, the dividend 
applicable to that debt was held by the . 
Official Receiver as trustee for the creditor, . 
and that creditor having .ceased to exist, 
the Orown stepped into his shoes and | 
was entitled tothe amount as bona vacantia. | 
In the present case, a dividend had been 
actually declared, and the moneys set aside 
to meet it; and, even if I had thought that 
the application was technically in order, 
I should have held that it must fail on 
the merits, for the property was not the 
property of the insolvent at the time of 
the order of annulment. The appeal, 
therefore, must be dismissed with costs. 
If the costs of respondent No. 2 are not 
recovered from the appellant, they should , 
come out of the unclaimed dividends 
revenue account. ; 

Rangnekar, J.—The appellant applied 
to the searned Commissioner in Insolvency 
fcr an order that certain moneys, admit- 
tedly lying with the Crown, should be 
reiunded to him. The claim was based 
upon the ground that these moneys were | 
part of his estate which had vested in 
the Official Assignee during his insolvency; 
but, as the order of adjudication against 

(1) (1899) 1 Q B 325; 63L JQ B 198; IS TLR 
135; 5 Manson 289; 47 W R 285; 79 LT 673, 
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him was subsequently annulled, they 
reverted to him under s. 23, Presidency 
Towns Insolvency Act, and, therefore, he 
was entitled to recover them under the 
section from the Crown. The facts which 
gave rise to, the application are set out 
in the judgment just delivered: and it 
is not necessary for me to refer to them 
in detail. 'I may, however, briefly . refer 
to the material facts. The adjudication 
order against the appellant was made in 
1911. Three dividends were declared in 
1913, 1916 and 1917 and an unclaimed 
dividend amount of Rs. 10,000 odd was 
transferred by the Official Assignee to 
the unclaimed dividend account under 
the Presidency Towns Insolvency Act and 
the rules made thereunder. In 1925 a 
supplementary dividend was declared, and 
this time the unclaimed amount that 
rémained in the hands of the Oficial 
Assignee was Rs. 20,000 odd, which was 
transferred by him to the unclaimed 
dividend account in 1928. 

In 1926, a creditor of the appellant took 
out a notice of motion for an order that 
the adjudication order be annulled on the 
ground that the appellant (insolvent) had 
failed to apply for his discharge within 
the time prescribed for it. On that 
motion, the order made on August 7, 1928, 
which is at print p. 7, was to the effect 
that, the hearing of the notice-of motion 
should stand over to November 6, 1928, 
and in the meanwhile if the insolvent 
failed to apply for his discharge on or 
before that date, the adjudication order 
would stand annulled. On November 10, 
1928,'a certificate was issued under the 
signature of an officer of the Court, then 
styled Chief Clerk in Insolvency, by which 
he certified that the insolvent had not 
till then filed his application for dis- 
charge and the order of adjudication was 
annulled and the notice of motion was 
made absolute pursuant to the order of 
August 7, 1928, In 1933, the insolvent 
called upon the Official Assignee for the 
refund of the moneys which the Official 
Assignee had transferred to the unclaim- 
ed dividend account, and, in 1934 made 
an application to the learned Commis- 


sioner. The application was dismissed by.. 


my brother Kania, on the ground that 
the moneys held by the Crown ceased to 
be part of the estate of the insolvent, 
having regard to the fact that they 
represented unclaimed dividends, which 
belonged to the creditors and. not .to_the 
insolvent; and it is from that order of 
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dismissal that 
made, 

Now, it seems to me that there are at. 
least two fatal answers to the appellant's 
claim. The first is, that there is no 
order of annulment as contemplated by’ 
8. 41, Presidency Towns Insolvency Act. 
That section clearly provides that, among. 
other things, if an insolvent fails to.apply 
for his discharge within the time prescrib- 
ed—which time, it is obvious, it is open 
to the Court to extend from time to time 
—then he exposes himself to. the risk of 
having-the order of adjudication annulled. 
It is clear, therefore, thai the jurisdiction. 
which the Judge had under that section 
to annul an adjudication order is based 
upon proof of the fact that the insolvent 
has failed to apply for his discharge 
within the time, either originally prescrib- 
ed or later on extended by the Judge 
on an application by the parties and it 
is difficult to see how, on the terms of 
that section itself, which confers on the’ 
Judge a statutory jurisdiction to proceed 
in a particular manner, only on the 
happening of a particular event, that a 
conditional order, such as was made in this 
case, could be made. Assuming, how- 
ever, that. it was open io the Judge to 
make a conditfénal order, it seems to me 
that there isa clear hiatus in the circum- 
stances of this case, 

The order was made, on a notice of 
motion taken out by a creditor; and by 
the order the notice of motion was allowed 
to stand over. On reading the order as 
a whole, I think it is clear that the notice 
of motion, which asked for the annulment 
of the adjudication order, was not finally 
disposed of, and clearly contemplated a 
further act, either on the part of the 
Judge, or on the pari of the parties 
interested, by way of an application to the 
Court to satisfy the Court that the event 
prescribed had not taken place and -that 
the insolvent had failed to apply for his 


the present appeal is 


-discharge within the prescrited time, nor 


was any vesting order or an order for the 
disposal of the assets of the insolvent in | 
the hands of the Official Assignee made. 
The appellant relies on ths certificate to 
which I have referred. That certificate 
seems to me to have neither any prece- 
dent nor any authority in its favour. 
There is no rule or any section of the 
Act which authorizes the Chief Olerk, to 
issue a certificate and take upon. himself |: 
the -burden to say that the noticé of motion ` 
was made absolute. The notice of motion 
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could only be made absolute by the 
Judge himself; and a mere certificate by 
the Chief Clerk that the notice of motion 
is made absolute, when, admittedly, it 
was not made absolute, cannot take the 
place of a proper order on the notice of 
motion, As stated above, the notice of 
motion was merely adjourned. 

I think, therefore, it is clear that there 
has been no annulment of the order of 
adjudication against the appellant. That 
‘ being the foundation of the application 
made to the Commissioner in Insolvency, 
the application failed on that ground. 

It has been said that the order has 
been acted upon by the appellant in 
various ways, and that he filed suits and 
recovered moneys. All I can say is that 
the subsequent conduct of the appellant 
cannot make right what is clearly wrong. 
The second objection is also equally 
serious. The question is, when the ad- 
judication order was annulled in 1928, 
- and the application was made in 1934, 
can such an application be made under 
8. 123, Presidency Towns Insolvency Act, 
to the Insolvency Court? Section 123 no 
doubt, provides that even where moneys 
have been transferred to the Government, 
a person entitled thereto may apply to 
the Court for an order that .they be 
refunded to him. The section must be 
construed reasonably in the light of the 
Act; and, so construed, it seems to me 
that such an application can only be 
made when the Court, which as defined 
by the Act, is the Insolvency Court, is 
seized of any particular matter as such 
Court. Asin England, since the fusion 
of law and equity, in this country, every 


Judge ofthis Court exercises various kinds. 


of jurisdiction, ‘The learned Commissioner 
in Insolvency has more than one jurisdic- 
tion. In one jurisdiction, he acts as the 
Commissioner in Insolvency; in the other, 
he exercises the ordinary jurisdiction in 
civil cases. Now,a Judge of the Court 
can never act as Commissioner in Insol- 
vency unless there is a matter which arises 
in insolvency, and ex hypothesi there was 
no insolvency when the application was 
made, the order of adjudication having been 
annulled six years before the application. 

Mr. Setalvad relies on s.7, Presidency 
Towns Insolvency Act. About the corres- 
ponding section of the English Bankrupt- 
cy Act, it is said that it has startled 
the whole world by giving very wide 
jurisdiction to the Insolvency Court: and 
that section says that the Court has 
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power to decide any question of law or 
fact which may arise in any case of in- 
solvency coming within the cognizance of 
the Court. How can this application be 
said to arise in a case of insolvency, 
when ex hypothesi that insolvency ceased 
to exist six years prior to the application ? 
Now, s. 7, Presidency Towns Insolvency Act, 
corresponds to s.72, English Act of 1869 
and s. 105 of the present Act; and the 
scope of the jurisdiction of the Bank- 
ruptey Court under s. 72 of the Act of 
1869is dealt with by James, L. J., in 
Ex parte Lyon; In re Lyon (2). In this case 
the facts werethat there was a composi- 
tion effected between the bankrupt and 
his creditors. After the composition, the 
bankrupt was induced to execute a deed 
in favour of one ofthe creditors which 
clearly was to his advantage. Subsequent- 
ly, the composition was approved by the 
Court, andthe order of . adjudication was’ 
annulled. Upon that, the bankrupt ap- 
plied to the Court to set aside the deed. 
It was held that the Court of Bankruptcy 
had nojurisdiction in this matter, and 
that the parties must be left to the 
ordinary remedy; and the matter is put 
inthis way by the learned Lord Justice 
(p. 498%): 

“The case does not come within s.72, the object 
of which is to provide a summary remedy in 
matters relating to the distribution of the estate 
or otherwise arising in or really connected with 
bankruptcy proceedings I should be sorry to 
limit the jurisdiction of the Court as to any- 
thing which can be said to be a matter incident to: 
the bankruptcy proceedings and I do not say that . 
the Court might not have jurisdiction to tax the 
costa if the Receiver were holding the property 
till they were paid. But it does not follow, 
because there has been a relation between two 
parties founded on bankruptcy proceedings, that 
every dealing between them havig any connection 
with that . relation ie drawn within the jurisdiction 
of the Court of Bankruptcy.” > p 

To the same effect are the observations 
made in Ellis v. Silber (3) with regard to 
s. 72 by Lord Selborne, L.C. This is 
what hesays (page 86:) 

“That which is to be done in bankruptcy is the 
administration in bankruptcy. The debtor and 
the administra- 
tion to bankruptcy, are subject to that jurisdiction. 
The trustees or assignees, as the persons entrust- 
ed with that administration, are subject to the ' 
jurisdiction. The assets which come to their 
hands and the mode of administering them are 
subject to that jurisdiction; and there may be, and 
I believe are, some special classes of transactions - 


(2) (1872) 7 Oh, 494; 20 W R586; 26 L T 491. 
(3) (1872) 8 Ch, 83; 42 LJ Ch. 666; 21 W R 346; 28 - 
L T 156 


*Page of (1872) 7 Ob.—| Fa. 
*Page of. (1872)_8 Oh,—[Hd. 
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which under special clauses of the Acts ot Par- 
liament, may be specially dealt with as ‘regards 
third parties. But the general proposition, that 
whenever the assignees or trustees in bankruptcy 
orthe trustees under such deeds as these have 
a demand at law or in equity as against a stranger 
fo the bankruptcy then that demand is to be 
prosecuted in the Courtof Bankruptcy, appears to 
me to be a proposition entirely without the 
warrant of anythingin the Acts of Parliament, 
and wholly unsupported by any trace or vestige 
whatever of authority.” . . 

_ I think, therefore, that the application 
was not at all competent. It is not 
necessary for me to express any opinion 
as to what course was open to the ap- 
pellant to take; but I am clear in my 
mind that the application was not com- 
petent. In this view, it is not necessary 
for me to consider in detail one other 


question which has heen argued before. 


us. The question is: Whether the 
dividends, which remained in the hands 
of the Official Assignee and which, as they 
could not be paid over to the creditors 
in whose favour they were declared 
were subsequently, by the operation of 


8.122 andthe following sections of the 
Presidency Towns Insolvency Act, trans- 
ferred to the Crown, reverted to the ap-. 


pellants on the order of adjudication teing 
annulled; or whether, asthe Crown con- 
tends, they either lapsed to the Crown, 
as the creditors, who were entitled to 
them, could not be traced orhad become 
extinct, or that they originally belonged 
to the creditors. But it seems to me that 
the view which the learned Judge took 
is correct, and is clearly supported by the 
decision in In 1e, Higginson & Dean; Ex 
parteAttorney-General (1) which seems to 
bea stronger case than the present one. 
Apart from that, it is difficult to see, 
having regard to the scheme of-the Act 
and the rules made thereunder and the 
manner in which these dividends are to 
be dealt with, howit can be contended 
that, after the declaration of dividends 
these dividends did not become earmarked 
for paymentonly tothe creditors, and if 
they were not paid over to the creditors, 
they continued to be part of the estate 
of the insolvent. I think, therefore, if. it 
had been necessary for meto express an 
opinion on this point, I should have 
certainly agreed with the view taken by 
the learned Judge. I agree, therefore, that 


the appeal must be dismissed with 
costs. 
N, Appeal dismissed. 
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LAHORE HIGH COURT : 

Letters Patent Appeal No. 70 of 1933°- 

December 19, 1934 
ADDISION AND Din Monammap, JJ. 
BUDHA MAL—OREDITOR—APPBLLANT 
versus 
AMAR NATH, DEOEASED AND ANOTHER — 
` DEBTOR AND OFFIOIAL REOEIVER, 
INSOLYENT’S ESTATE, GUJRANWALA— 
RESPONDENTS 

Provincial Insolvency Act (V of 1920), s. 42—Dis- 
charge—Insolvent of young age and under father's 
influence—If enough to grant absolute discharge. 

Though while granting discharge, other circum- 
stances can be taken into consideration, it would be 
going too far to grant an absolute discharge on 
grounds that at the time of the transactiona the 
person was a young man of 20 years of age or 
thereabouts and was carryingon business with 
his father which, in the circumstances, was under 
his direction and control. : : 

L. P. A. from the order of Mr. Justice. 
Dalip Singh, passed in Oivil Appeal No. 104 
of 1933, on June 1, 1933, reversing that. 
the District Judge, Gujranwala, dated 
December 3, 1932. 

i Mr. Manohar Lal Sachdev, for the Appel-, 
ant. 

Mr. Ram Lal Anand I, for the Respond- 
ents. 

Judgment.—This is a Letters Patent 
Appeal from the order of a Judge of this 
Court, granting an absolute discharge to. ` 
Ram Saran Das, while his father Amar ' 
Nath was granted a conditional discharge 
subject to his paying Rs. 50 per mensem 
for five years from the date of ths Judge's 
order. Amar Nath has since died and we 
are no longer concerned with him. 

Although the conditions necessary for 
granting an order of discharge required. 
by s. 412 of the Insolvency Act were not 
satisfied in the case of Ram Saran Das, 
the Judge granted him an absolute discharge 
because at the time of the transactions He 
was a young man of 20 years of age or’. 
thereabout and was carrying on business - 
with his father Amar Nath, which, in the 
circumstances, ‘was held to be under his 
direction and control. The Judge, there- 
fore, did not think it proper to penalise 
It seems to us, however, that 
though these circumstances can be taken- 
into consideration, it would be going too 
far to grant an absolute discharge on those 
grounds. 

We, therefore, accept this appeal and, 
setting aside the order of the Single Bench, 
grant Ram Saran Das a conditional 
discharge subject to his paying the sum of 
Rs. 7-8-0 per mensem for two years from 
the date of this order. The first payment .- 
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will be due on January 1, 1935. We 
have fixed the amount stated as we con- 
sider that is sufficient for a man in his 
position to pay, We make no order as 
to costs. 


D, _ Appeal accepted. 


CALCUTTA HIGH COURT- 
Original Civil Suit No. 282 of 1934 
July 17, 1934. 

Remrey, J. ` 


In the goods of Mers. ELIZA MARTIN 
Succession Act (XX XIX of 1925), 9. 303—Son obtain- 
ing, probate of deceased mother—Mother having put 
aside.sum.of money as share of her mother's brother — 
Son depositing money in Bank—Plaintiff obtaining 
letters of administration de bonis non of mother's 
mother—Money set apart handed over to plainliff— 
Son sought to account for interest— Originating 
summons, if lies—Leave- under cl. 12 of Charter, 
necessity of—Limitation for claim — Limitation Act 

(IX of 1908), Sch. 1, Arts. 120, 62, 

One # died intestate, on January 15, 1896, leaving 
come next of kin. Letters of administration were 
obtained to her estate by her daughter, That daughter 
died on April4, 1905, and ber son. the defendant 
obtained probate of her will. His mother had, put 
aside a sum of money said to be some Ras. 17,413-8-0 
as the share of one of the brothers of E, whose where- 
abouts were unknown, The defendant deposited this 
` money ina Bank on interest. The present plaintiff 
obtained letters of administration de bonis non on 
December 21, 1933, to the estate of E. The defendant 
paid over to her the sum‘of Rs, 17,413-8-0 as the share 
of the brother. The plaintiff applied on an originat- 


ing summons seeking to make the defendant ac- . 


count forall interest obtained or which may be 
deemed to have been earned by this sum of Rs. 17,000 
since 1905, and foran inquiry asto what moneys 
came into his hands : 

Held (i) that the question was one which arose in 
the administration of the estate and there being no 
disputed question of fact, an originating summons 
lay. Iv re Powers (1), relied on. 

(ii) that the defendant was not an executor de son 

tort; 
(iii) that even if the proceedings were not a suit, 
without leave undercl.12, itwas nota proceeding 
warranted underthe Charter and by adjourning the 
matter into Court and at the same time giving leave 
under cl. 12 ofthe Charter, the Court could not 
give itself jurisdiction; 

(iv) that Art, 62, Limitation Act would not apply but 
Art. 120 applied. The defendant was not holding 
under. an express trust, but the claim against him was 
an equitable claim, and by taking charge of a fund as 
executor to his mother, in respect of which the 
mother was clearly a trustee, 
on an express trust, the defendant, although he was 
not a derivative executor, rendered himself liable in 
equity to account forthe fund, and therefore this 
claim wae within Art. 120: and as there had been no 
denial ofor infringement of the right claimed, the 
claim was not barred by limitation, 


Order.—It appears that one Eliza 


Martin died. intestate, on J anuary 15, 1896, 
leaving some next of kin. Letters of 


In the goodsof Mrs, nuiza martin (CAL), 


although not holding. 
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administration were obtained to her estate 
by her daughter. That daughter died 
on April 4, 1905, and her son, the defen- 
dant, obtained probate of her will. His 
mother had, it seems, put aside a sum of 
money said to be some Rs. 17,413-8-0 as 
the share of one. of the brothers of Eliza 
Martin, one Thomas Jones, whose where- 
abouts were unknown. The defendant 
deposited this money in a Bank on interest. 
The present plaintiff obtained letters of 
administration de bonis nor on December 
21, 1933, to the estate of Eliza Martin. The 
defendant paid over to her same 
Rs. 17,413-8-0 as the share of Thomas 
Jones. ae 

The plaintiff has applied on an origi- 
nating summons in which she seeks to 
make the defendant account for all interest 
obtained or which may be deemed to have 
been earned by this sum of Rs. 17,000 
since 1905, and for an inquiry as to what 
moneys came into his hands. The first 
objection raised was that this relief could 
not be obtained on an originating} sum- 
mons, But the defendant's Counsel could 
not point out any disputed question of 
fact; he did not dispute that the Rs. 17,000 
odd came into the hands of the defendant 
in 1905. In my opinion the present ques- 
tion is one which arises in the administra- 
tion of the estate, and there being no 
disputed question of fact, an originating 
summons lies: see In re Powers (1). That 
decision shows that in respect of an exactly 
similar rule in England, it is not neces- 
sary that the defendant should be interested 
in the estate; it is sufficient if he is a 
debtor to the estate. In my opinion the 
argument that the defendant was an 
executor de son tort is unsound. All that 
is alleged to have been done by him is to 
invest the money on interest and to make 
inquiries for the missing Tbomas Jones 
or his heirs. i 

As regards the deposit of the money in 
a Bank on interest, that was but for the 


preservation of .the money and comes 


within s. 303, Succession Act. It was 
clearly his duty to preserve the assets 
that came into his hands, and clearly he 
was right in investing the money on 
interest. Doubtless he did not invest it 
in securities which an executor should 
select, but that is not material on the 
present point. The fact that he made 
inquiries for the missing heir, was not an 
intermeddling with the estate at all. It 
is nota fair deduction that had he found 
(1) (1885) 30 Oh. D 291; 53 L T 647, 
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the heir, he would have paid- the money 
to him without insisting on the necessary 
legal formalities. The test is, was any- 
thing done which was legally wrong if 
the person doing it was not an executor 
‘or administrator? Judged by that test, 
inquiries for a missing heir were not wrong, 
The next point raised was whether leave 
under:the Charter was necessary. It is 
contended that as the plaintiff obtained 
letters of administration from this Court, 
part of the cause of action arose within 
the jurisdiction. That point has been 
decided in other cases, in favour’ of the 
plaintiff, and doubtless it is too late now 
to raise the question whether a plaintifi’s 
derivative title is really part of the cause 
of action against the defendant. 

It is admitted that the rest of the cause 
of action arose in Darjeeling. No leave 
was obtained under the Charter. It was 
argued that an originating summons is 
not a suit, but a proceeding brought under 
the rules of the Court. It-was held in 
Sewdayal Ramjeedas v. Official Trustee of 
Bengal (2) that an originating summons 
was a suit, In Maharajah Manindra 
Chandra Nundy v. Lalmohan Roy (3) the 
actual point decided was that if an originat- 
ing.summons was held to be incompetent, 
and the summons were treated as a proper 
plaint and the matter heard in Court, 
leave was necessary. In my opinion the 
jurisdiction of this Court depends on the 
Charter as far as civil suits are concerned. 
The sections of the Code of Oivil Procedure 
17—20 do not apply under s. 120. It 
seems to me, therefore, very dobtful whe- 
ther this Court could by rules under the 
Charter give itself a jurisdiction which by 
its Charter it did not possess. It appears 
to me impossible to claim a jurisdiction 
to adjudicate on matters in respect of 
which a suit lies under the Charter which 
are not within the jurisdiction given by the 
Obarter on the ground of any inherited 
jurisdiction, It follows that even if this 
proceeding is not a suit, without leave 
under cl. 12, it is not a proceeding war- 
ranted under the Charter, 

‘In my opinion, however, leave was neces- 
sary, for this proceeding is a suit, and I 
am unable to agree that by adjourning 
- the matter into Court and at the same 
time giving leave under cl. 12 of the 
Charter, the Court can give itself jurisdic- 


(2) 58 O 768; 134 Ind. Cas. 436; AIR 1931 Cal. 651; 


Ind. Rul, (1931) Oal, 820. 


(8) 56-0 9407120 Ind; Oas. 577; 49 O-L-J 212; Ind, 


Rul. (1930) Cal. 46. 
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tion. -It may, however, be desirable to 
express my opinion on the last point taken 
whether the claim is barred by limitation. 
The claim is for an account of moneys 
received, and for interest on or profits 
earned by the Rs. 17,000 already paid. 
The defendant received the money in 1£05, 
Admittedly he had- no right to the money. 
It is, therefore, argued that Art. 36, 
Limitation Act, applies. The plaintiff 
argues that Art. 120 applies. If thie claim 
comes under Art. 120 it is argued that 
under Art. 120 until the personin pos- 
session denies the title of the plaintiff the 
cause of. action does not accrue. Reliance 
was placed on Balo v. Koklan (4) -and 
Annamalai Cheitiar v. Muthukaruppan 
Chettiar (5). These cases were concerned 
with claims against trustees who did not 
hold the money claimed under an express 
trust. The question is whether Art.” °69 
does not apply. Doubtless that article 
does not apply to claims for an account 
against a trustee. Clearly, the defendant 
was not holding under an express trust, 
but the claim against him is an equitable 
claim, and by taking charge of a fund 
as executor to his mother, in respect of 
which the mother was clearly a trustee, 
although not holding on an express trust 
the defendant, although he is nota deri- 
vative executor, rendered himself liable 
in equity to sccount for the fund, and 
therefore, this claim is within Art. 120; and 
as there hasbeen no denial of or infringe- 
ment of the right claimed, the claim is 
not barred by limitation, 

But as in my opinion leave was neces- - 
sary, this Court has no jurisdiction to 
try this matter. The plaintiff must pay 
the costs. 


N. : Order accordingly: 

-(4) 11 L 657; 127 Ind. Cas 737; 57 1 A 325; (1930) 
ALJ 1188; 32 L W 338; 34 OW N 1169: ATR 
1930 P O 270; 59 M LJ 621; Ind. Rul. (1930) P O 
353; 32 Bom. L R 1596; 520L J 450; 31 PL R832 


(P O). 

(J8 R 645; 130 Ind. Cas. (09; AIR 1931 P09: 
581A; 60M L Jl; 33 LW 50; 350 WN 145: 45 
Bom, LR 168; (1931) M W N 137; Ind, Ral. (1931) 
P 065; 51OLJ 1751P 0). 





CALCUTTA HIGH COURT 
Civil Suit No. 1837 of 1933 
December 12, 1934 
AMEER ÅL, J. ' 
UDAI CHAND PANNALAL—PraAINTIpF 


versus 
THANSING KARAMCHAND-— 
. DEFENDANT 
Tort—Trespass~-Person not entitled to possession of 
goods—Whether can sue simply for trespass—Suit for 
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damages —Right of action, if exists when injury is 
_ toright in respect of goods — Damages —Principles of 
assessment in such suit—Proof of actual loss of 
business—Necessity of—Partnership—Union of two 
joint families, if can form partnership, 
Qua action for trespass simply, an owner will not 
- be entitled to sue unless entitled to possession. When 
the owner is not entitled to possession, he has a 
tight of action to sue for damages if there has been 
some permanent injury to the goods regarding which 
trespass has taken place. Even though the injury 
is not to thegoods butto a right in respect of the 
‘goods, there is cause of action. 

Tn a suit for damages for trespass by an owner not 
entitled to possession, the principle applicable in the 
case of trespass to or detention of goods ofa person 
entitled to possession, cannot be applied. The plain- 
tiff has to show circumstances pointing to an actual 
loss of business of some kind. Where this is not 
proved, he is only entitled to nominal damages. 

A joint family cannot be a partnership in iteelf, 
nor can two joint families brought into relation 
with one another by an agreement be a partnership, 
But there can be a partnership between two persons. 
each being a member of a joint family and its 
karta. ` 

Messrs. S. N. Banerjee, K. P. Khaitan 
and S. P. Choudhury, forthe Plaintiff. 

Messrs. W. W. K. Page, B. C. Ghose and 
B. Ray Choudhury, for the Defendant. 

Judgment.—The short facts of this 
case‘ are as follows: Shortly before the 
events in issue in this suit, the firm of 

. Chandanmull Khanmull, big jute dealers, 
were indebted to the Bank of India, 
and as security for this indebtedness 
they had deposited with that Bank a 
number of bales of jute to the extent 
of Rs. 41,000. Before the events in suit, 
the liability and the security had been 
transferred to the National Bank. This 
firm of Chandanmull Khanmull were also 
indebted to creditors other than the Bank, 
-in particular to a firm of the name of 
Udai Chand Pannalal, the plaintiff in 
the present suit. As one means of ob- 
taining payment, the plaintiff firm in the 
beginning of 1933 instituted insolvency 
proceedings against Chandanmull Khan- 
mull whom I will call the debtor firm. 
Pending these proceedings a system of 
payment or satisfaction was discovered 
and certain créditors including Udai 
Chand Pannalal made an arrangement to 
take over certain bales at a certain price, 
paying to the National Bank a sum of 
Rs. 19 per bale which represented the 
fractional or proportionate ‘amount of the 
indebtedness of the debtor firm to the 
Bank, the remaining value of the bales 
being applied in discharge of the debtor 
firm’s indebtedness to the creditors other 
than the Bank. In the case of the plain- 
tiff firm, the number of bales was 


10,750, Those are the goods in question | 
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in this suit. The transfer was prior to 
May 29. On or about that date another 
arrangement was entered into between 
the plaintiff firm and the Bank. I should 
have mentioned, earlier perhaps, that the 
plaintiff firm, apart from the arrangements 
between themselves and the debtor firm, 
had guaranteed the total indebtedness of 
the debtor firm to the: Bank. A letter of 
guarantee was issued on May 27, 1933, 
and in support of that guarantee the 
10,750 bales were pledged to the Bank, 
a letter of lien in the usual form being 
executed on May 29, 1933. 


On May 30, 1933, the Bank made over 
to the plaintiff firm a letter (see first letter 
in the Brief of Correspondence) recognis- 
ing the transfer from the debtor firm to’ 
the plaintiff firm acknowledging payment 
of their dues from the plaintiff firm, and 
acknowledging that they held the goods 
“deliverable to youin trust for you under 
an arrangement arrived at with you.” 
Something turns upon the language of 
that clause, the position being unless it 
can be successfully argued that the de- 
claration of trust nullifies the pledge that 
the Bank were not only trustees of the 
goods but that it was also entitled to 
certain possession as  pledgee. Shortly 
after this the defendant firm Thansing 
Karamchand filed an application for attach- 
ment before judgment. It is obvious from 
paras. 4, 5, 6 and7 thatthe defendant firm 
must have had fairly accurate information 
from some source or other of what had 
taken place between the debtor firm and the 
other creditors. The paragraph in question 
reads as follows: “On June 2, 1933, upon 
the allegations contained in those para- 
graphs, an order was made in terms of 
the notice of motion attaching the 
41,090 bales of jute belonging to the 
defendant firm in the hands of the National 
Bank of India, Limited, subject to the 
claim of the said Bank.” On the same 
date Messrs. Khaitan & Company for the 
plaintiff firm called upon the defendant . 
firm to withdraw the attachment and 
claimed a sum of Rs. 50,000 as damages. 
On June 5, the Bank. wrote to the solicitors 
of the defendant firm stating “the number 
of bales in the Bank’s hands belonging 
to the defendant firm is approximately 
25,302” . N 

So far as the corresponderce relates to 
negotiations for settlement between the 
attaching creditor and the debtor firm, I 
On June 5, the 
attorneys for the defendant firm answered . 
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Messrs. Khaitan & Company's letter (see 
p. 10 of Brief) denying knowledge of the 
sale by the debtor firm of 10,750 
bales, and stating that they had “not 
attached any goods -belonging to the 
Plaintiff firm” and quoting the words of 
the writ of attachment. On June 5, also 
the sub-manager notified the parties 
concerned of the order of attachment treat- 
ing it as an attachment of 41,000 
bales of jute. On the 5th also an appli- 
cation was filed by the plaintiff firm to 
have the attachment removed, and on 
the 7th (see p. 23 of Brief) the attorneys 
for the defendant firm refused to discuss 


the matter further with Messrs. Khaitan & 


Company as the matter had been argued 
in Gourt and was subject to the proceed- 
ings in Court. The attachment in question, 
and apparently another attachment with 
which we are not concerned, were re- 
moved by June 10, though actually the 
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plaintiff firm did not receive notice of. 


the withdrawal of the attachment until 
the 13th. I should mention 
motion for removal of the attachment 
came up for hearing onthe 13th or there- 
abouts and the attachment having already 
been removed, no order was made 
except that the plaintiffs in this suit 
were awarded the costs of the application. 
The plaint in 
August 16,1933. The issues raised were 
as follows: (1) Did the defendant cause 
10,750 bales to be attached as alleged in 
the plaint ? If so, did the defendant act 
with malice and or negligence ? (see para. 6 
of the plaint). 


from the plaintiff until June 13, 1933 ? (see 
para. 4of the plaint). (4) Was the plaint- 
iff by reason of such attachment deprived 
of possession of thé goods, or power of dis- 
posing same ? (see para. 4). (5) Damages. 
At the time the issues were. raised I 
suggested that issues Nos. 3 and 4 were 
not issues essential to the action, being 
merely questions of fact having a bearing 
on issue No, 1 (the factum of the attach- 
ment) and issue No. 5 (quantum of damage). 
During the course of the trial a further 
issue was raised on the results of cross- 
examination by Counsel for the defendant, 
namely whether the suit was maintainable 


in its present form. Evidence was given of . 


the matters in issue by the plaintiff's 
gomasta, one Chunilal, and by one of the 
proprietors Jhorimull on the incidental 
question raised as to joint family or part- 
nership, The evidence of Obunilal was 


that the. 


the suit was filed on. 


(3) If so, were the said - 
bales by reason of such attachment withheld 


_ peal to me. 
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directed to show that he could not get the 
goods from the Bank on June 2, because 
of the attachment. He spoke of a certain 
interview, and also attempted to bring out 
throughout his evidence that but for the 
attachment, the Bank would not have re- 
tained the goods notwithstanding the letter 
of lien. No evidence was called on behalf 
of the defendant firm. I propose to deal 
with the technical point as to the main- 
tainability of the suit last. 

Counsel’s contentions on behalf of the 
defendant firm were as follows: ‘First of 
all, that no property of the plaintiff was 
attached. For his argument on this point 
Mr. Page relied upon the following: First 
the form of order itself, i. e, the words 
“belonging to the defendant.” Secondly, 
he relied upon the fact there wag in 
fact no physical attachment, the order 
being made effective by a notice to the 
Bank. Thirdly, he suggested that the 
Bank in fact was aware, that the order 
related only to such goods as had not 
heen transferred to the plaintiff firm, i. e. 
the goods other than the 10,750 bales. He 
contended, that on the terms of the order 
the case was precisely analogous to the 
case of an attachment of a certain sum to the 
credit of a customer in a Bank, a sum which 
before the order for attachment had been 
reduced by being drawn on. The matter 
seems to depend not very much upon how 
the Bank understood the position although 
it appears to me clear (notwithstanding the 
letter of explanation by the Bank of June 5) 
that the Bank regarded attachment as an 
attachment of the whole 41,000 bales. Tt 
appears to depend upon whether the pro- 
perty attached is 41,000 bales described 
as belonging to the defendant, or is such 
of the 41,000 bales as belonged to the 
defendant. I read the order as an attach- 
ment of 41,000 bales. Goods therefore of 
the plaintiff were attached. 

Mr. Page's further argument was upon 
the two intermediate issues that were raised 
namely whether the goods had been with- 
held and whether the plaintiffs had in 
fact been deprived of their use. He eug- 
gested from the correspondence that the 
Bank in fact would have delivered not- 
withstanding the attachment. That I am 
not prepared to find. He suggested also 
that it was the duty of the plaintiffs to 
have sold forward so as to minimise the 
loss. That argument again does not ap- 
He lastly relied upon the - 
fact of the pledge. Mr. Page used it to 
show that the plaintiff in fact could not 
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have obtained possession of the goods; that 
therefore the attachment was not the effec- 
tive cause of the detention. Hence there 
was no attachment in fact. Alternatively 
no damage was in fact caused. 

Mr. Page on this question of pledge sug- 
gested that the Bank would, notwithstand- 
.’ ing the attachment, have delivered if there 

“had been no pledge. 
the Bank. The Bank, I find, would 
not have been prepared either to waive 
their pledge or to disregard the order 
of attachment. As regards the effect of 
the pledge, I am not prepared to accept 
Chunilal’s evidence so far as it was directed 
to show that the Bank would have deliver- 
ed had there been no attachment, 
an impression which he sought to 
give from his evidence of the conversa- 
tion of June 2, and of the relationship 
between the plaintiff firm and the Bank. 
As regards that interview, I am of opinion 
that so far as the statement by the Officer 
of the Bank is for this purpose, it is 
inadmissible. 

In my opinion the fact of pledge asa 
matter of law assumes an importance 
considerably greater than that originally 
attributed to,it by consent on either side. 
Yesterday, Mr. Banerjee contended, simply 
—attechment of- the plaintiff's goods: 
detention from June 2 to 13: therefore, 
damages which must be assessed on the 
difference between the highest rates 
between those dates and the market price 
at the date of release. It appeared tc 
me that this could not possibly be the 
position when the person claiming damages 
was not entitled to possession, and that 
if the case was based upon a right to 
damages for any interference with a 
reversion or reversionary right the basis 
of damages must be entirely different. 
J, therefore, asked Mr. Banerjee to consider 
that point further. Mr. Khaitan who 
followed Mr. S. N. Banerjee this morn- 
ing, apparently anticipated the further 
difficulty which appeared ‘to me last 
night on looking into Arnold on Damages, 
namely, whether an owner not entitled to 
possession is at all entitled to claim for 
trespass. 

If I may say so, Mr. Khaitan dealt 
with the matter logically and frankly. 
He conceded, and I think onthe autho- 
rities referred to in Arnold on Damages, 
he was bound to concede that qua action 
for trespass simply an owner would not 
be entitled to sue unless entitled to pos- 
session. 
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Neither side called’ 


On this point he had to fall back 
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therefore, upon the conversation of June 2, 
1933 and upon the further argument, namely 
whether having regard to the form of the 
letter of trust the pledge could be re- 
garded as having been superseded. In 
other words, had the plaintiff firm the 
tight, notwithstanding the pledge, to call 
for an immediate possession? As tothe 
first point, the conversation of June 2, 
I have already expressed my view. On 
the second also I am of opinion that the 
transaction of pledge and the transaction 
of acknowledgment or declaration of trust 
by the Bank must be regarded as one, 
neither transaction giving place to the 
other. 

The next point I asked Mr. Khaitan 
to deal with, was whether, irrespective of 
an ordinary suit for trespass, the owner, 
not entitled to possession, could sue for 
damages at all or had the right of suit. 
On that point, I think, there is some 
difficulty. According to the authorities, he 
can do so if there has been some “‘per- 
manent injury” to the goods in respect 
of which the trespass has been com- 
mitted, the words in Clark and Lindsell, 
8th edition, being a little wider, namély 
“Joss or permanent damage of his chattel.” 
It is contended, therefore, by the defend- 
ant firm that there is no right to recover 
unless it is a case of actual injury to 
the goods. On the other hand the ques- 
tion which troubles me is this: assuming 
that an attachment does affect the capacity 
of an owner to sell it any more, should 
that not give aright of action? It might 
in certain cases be a matter of greatim- 
portance. I am not prepared to hold 
that there is no such cause of action. 
I think thereis, even though the injury. 
is not tothe goods but toa right in respect 
of the goods. f 

But it appears to me, and this brings 
one back to the original point discussed 
yesterday with Mr. Banerjee, tbat as 
regards measure of damage to apply the 
principles applicable, which would te ap- 
plied in the case of trespass to or de- 
tenticn of the goods of a person entitled to 
possession would be utterly wrong. Mr. 
Khaitan contefided on this point that even 
so he would not be obliged to prove that 
the plaintiff had in fact obtained any 
contract; there I agree. He contended 
further thal the measure of damage would, 
at any rate, be analogous. There I do not 
agree. I think the plaintiff has to show 
circumstances, pointing. to. an actual loss . 
of business of some’ kind; on the facts 
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before me I do not find that he has 1 
established such loss, That would yet 


entitle the plaintiff to nominal damages. 
The question remains whether in this case 
the damages should be increased upon 
the basis of malice using the expression 
in its extended meaning. On this point 
the petition for attachment" before judgment 
has been relied upon. The matter de- 
pends again upon the inference to be drawn 
-from paras. 5,6 and 7. The plaintiffs con- 
tend that the defendants must have 
known the full facts of the transfer of 
the 10,750 bales; that they knew it to be 
genuine, but in order to obtain attach- 
ment before judgment, they alleged that it 
was surreptitious and with a view to de- 
feat their claim. The defendant’s Counsel 
suggests that the allegation really relategto 
matters in insolvency and that no suggestion 
was made against the plaintiff firm of the 
genuineness..or honesty of the plaintiff 
firm’s transactions. I do not think it is 
possible to go quite as far as this. 
On the other hand there were all sorts of 
arrangements going on between the plaintiff 
firm and other creditors, with the debtor firm 
from which the defendant firm in this case 
had been left out. They were naturally 
agitated and desired to get in. Some 
allowance must be made for that. I assess 
the damage at Rs. 500. The pointas to the 
maintainability of this suit, ‘although one 
for whichI feel no great enthusiasm is 
yet substantial. Its determination depends 
upon the construction to be put upon a 
certain document and the very scanty oral 
evidence. It is this. The first question 
asked him in _ cross-examination of 
Chunilal was the names of the partners 
of the plaintiff firm. The witness gave 
Hazarimull, Johorimull and three others. 
He also stated that a few minors were 
interested in the business. InQ. No. 22 he 
stated those other than Hazarimull were 
members of the joint family (see also Q. No, 
23). There was re-examination to show that 
Hazarimull and Johurimull had certain 
shares covering the whole of the 100 per 
cent, interest in the firm. 


Johurimull put in an award purporting | 


to provide for adjustment or dissolution of 
the alleged partnership. This has been 
relied upon by the defendant firm who 
asked me to infer from it that the alleged 
partnership was an arrangement between 
Hazarimull and Johurimull as respective 
kartas .of twojoipt families, the result of 
the arrangement being a union of two 


joint families through their kartas which. 


| oi , 


cannot in law be a partnership. The- 
defendant relies also upon the evidence of ` 
Chunilal which if it is to be taken as 
correct would indicate that there wasone 
joint family not two. Mr. Page has been 
good enough to address him on this point and 
I fully accept his contentions that neither 
can one joint family be a partnership of 
itself, nor can two joint families brought . 
intorelation with one another by an agree- ~ 
ment be a parinership. The whole ques- 
tion is whether I should so read what evi- 
dence there is and the documents as 
showing that there was an agreement of 
partnership between Hazarimuil and Johuri- 


‘mull, both members of joint families and 


having rights and duties vis a vis those 
families, but not an agreement between the 
joint families through the persons named, 
On the whole that is the view I take, 
namely that there was a partnership 
between Hazarimull and Johurimull, the 
fact being that each was a member of 
a joint family and karta. 

N. Order accordingly, . 





f LAHORE HIGH COURT 

Misceilaneous First Civil Appeal No. 920 

i of 1934 f 

October 8, 1934 
Jat LAL, J. 
UTTAM SINGH— APPELLANT 
versus 
THAKAR SINGH—Ruzsponpent 

Guardians and Wards Act (VIII of 1890), s. 9—. 
Application for guardianship of person—Where to 
be made~Application by mother—Minors residing at 
A with mother for an year— Jurisdiction of Court at 
A to entertain application. 

Section 9 of the Guardians and Wards Act 
provides that the application with Tespect to the 
guardianship of the person of the minor shall be` 
made to the Oourt having jurisdiction in the’ 
place where the minor ordinarily resides. Qonse-- 
quently, where the minors actually reside at d, 
the application should be made in the Court at 
A even though their father’s father had ancestral’ 
lands at B. 

Where the minors were proved to have been Te- 
siding with their mother at A for an year and 
there was noevidence of their residence elsewhere : 

Held, that an application for guardianship could 
be entertained by the Court at A as the minors 
should be deemed to be ordinarily residing at A, 

M. F. O. A.from an order of the Senior 
Sub-Judge, Jullundur, dated March 6, 1934. 

Mr. L. C. Mehra, for the Appellant. 

Mr. Basant Krishan, for the Respondent. 


Judgment.—An application was made 
by the Petitioner Sardar Uttam Singh 
that his daughter Musammat Amrit Kaur 
be appointed guardian of the persons of 
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her two minor children Hariratan Singh 
and Harjit Kaur. Itappears that she has 
quarrelled with her husband. Both the 
minors are alleged to have been born in 
Jullundur but it seems she has been liv- 
ing with her husband in several places 
where he has been transferred from time 
to time on official duty, though for about 
a year she appears to have definitely left 
ber husband and since then has been 
residing along with the minors with her 
father in the Jullundur District. It is al- 
leged that she has some property in Jul- 
lundur. That, however, is not a vital 
question for the purposes of this appeal. 
The Senior Subordinate Judge has held 
that as the grandfather of the minors, i. e., 
the father of their father, has ancestral 
land in the Amritsar District though he 
resides in Lyallpur the place of residence 
of the minors should also be deemed to 
be in the Amritsar District, In my opin- 
ion, the view of the learned Judge below 
is erroneous, Section ¥ of the Guardians 
and Wards Act provides that the appli- 
cation with respect to the gnardianship 
of the person of the minor shall be made 
to the Court having jurisdiction in the 
place where the minor ordinarily resides. 
The minors under the circumstances men- 
tioned above must be deemed to ordinarily 
reside in the Jullundur District. 

On behalf of the appellant it is alleged 
that the minors have been residing in 
Jullundur for about six years. There is 
no material on the record in support of 
this assertion. But it is not denied by the 


Oounse] for the respondent that they have | 
been residing with their mother in Jul-. 


lundur for about ayear. I consider that 
for the purposes of s. 9 they should be 
deemed to be ordinarily residing in the 
Jullundur District. Consequently, - the 
Senior Subordinate Judge had jurisdiction 
to entertain the application and the order 


returning the application for presentation ` 


to the proper Court cannot be sustain- 
ed. 

I accept this appeal and setting aside 
the order of the Senior Subordinate Judge 
direct him to entertain the application 
and to proceed.with it in accordance with 
law. ‘There will be no order as to the costs 
of this appeal. 

N. Appeal accepted. 
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MADRAS HIGH COURT 
Civil Appeal No. 116 of 1933 
February 27, 1935 
< Buasiey, C, J. AND CORNISH, J. 
B. RAJAMBAL—PLAINTIFF— APPELLANT 
VETSUS 
THANGAM AND OTSERS—RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXXIV, 
y. 6—Mortgage suit—Right of decree-holder to apply 
for personal decree—When accrues— Application by 
judgment-debtor to set aside sale—Dismissal of 
—Appeal—Time for application for personal decree 
runs from Appellate Court's order—Limitation Act 
(TX of 1908), Sch. I, Art. 181. 
The decree-holder in a mortgage 
apply for a personal decree under O. 
Civil Procedure Code, until the sale 


suit cannot 
XXXIV, r. 6, 
has become 


absolute. Where there has been an appeal from the - 


order dismissing the judgment-debtor’s application 
for setting aside the sale, the starting point of limi: 
tation for the right to apply under O. XXXIV, r. 6, 
is the date of the Appellate Court's order and 


not the date of confirmation of thesalein the lower 


Court. 
[Case-law discussed.] 


G. A. against an order of the Sub-Judge, 
Madura, dated October 27, 1932. 
Messrs. K. Rajah Avyar aud V. Rama-, 
swami Ayyar, for the Appellant. 
.Mr. M. k. Venkataraman, 
pondents. l n TSi 
Beasley, C. J.—This.is an appeal from 
an order of the Additional Subordinate 
Judge of Madura, dismissing the appellant’s 
application, dated April 4, 1932, under 


for the Res- 


O. XXXIV, r. 6, Civil Procedure Code, for ` 
a personal decree on the ground that the . 


application was time-barred. It was agreed 


in the lower Court that Art. 181, Limi- 


tation Act applies to this case. That 


article gives a period of three years from - 
the time when the right to apply accrues. . 


The sale of the property in Court auction. 
There | 


took place on October 12, 1925. 
was an application to set aside the sale 
on the ground df fraud or irregularity, 
which was dismissed on February 22, 1926 


upon which date the sale was confirmed. | 


The judgment-debtor filed 
against the order 


an appeal 
of dismissal and that 


appeal was dismissed by the High Court -. 


on Nevember 10, 1930. The dispute is as. 


to when the right to apply under O. XXXIV, 
r. 6, Civil Procedure Code, accrued. The 


respondents successfully contended in the . 


lower Court that the right accrued on the 
date of the confirmation of the sale, namely 
February 22, 1926. If that contention is 
correct, then the application was clearly 
time-barred. The appellant contended in 
the lower Court and here that the right 


accrued only on the date of the dismissal . 


of the appeal in which case the application , 
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‘was in the time. In support of this appeal 
reference was made to Chandramani Shah 
v. Anarjan Bibi (1), a decision of the 
-Privy Council. 

In that case the Subordinate Judge 
disallowed the application under O. XXI, 
r. 93 to set aside a sale in execution 
and made an order under s. 92 (1) con- 
firming the sale and there was an appeal 
from that disallowance to the High Court 
which was dismissed; and it was held 
that the three years’ period provided by 
the Limitation Act, 1908, Sch. 1, Art. 180, 
for an application under O. XXI, r. 95, 
by the purchaser for delivery of possession 
runs from the date of the order on appeal, 
the High Court having under the Code of- 
Oivil Procedure, s. 107 (2), the same 
powers as the Subordinate Judge and the 
“time when the sale becomes absolute” 
for the purpose of Art. 130 is when the 
High Court disposes of the appeal. It is 
true that that case is a decision upon an 
application by the purchaser for delivery 
of possession andis a decision upon Art. 
180 under which time does not begin to 
run until the sale has become absolute, 
whereas under Art. \8ltime begins to run 
from the date when the right to apply 
accrues; but it seems to me that until the 
sale has become absolute, which according 
to their Lordships of the Privy Council, 
where there is an appeal, is not until the 
date of the appellate order, it has not 
been finally determined whether the sale 
proceeds are or are not sufficient to satisfy 
the decree-holder’s decree and that until 
‘that has been ascertained, the decree-holder 
cannot apply for a personal decree. If 
the judgment-debtor’s appeal against the 
order dismissing his application to set 
aside the sale had been successful in the 
High Oourt, the sale would have been set 
aside and a re-sale would have taken 
place which might have resulted in there 
being an even larger deficiency or no 
deficiency at all. Although the sale was 
confirmed upon the dismissal of the judg- 
ment-debtar’s application, by reason of 
the appeal the question of whether there 
was or was not a deficiency was thus re- 
opened. On p. 952* their Lordships say: 

“In considering ‘the meaning of the words in 


Art. 180, Limitation Act, it is useful to consider 
the converse case, Tako a case in’ which the 


(1).61 O 945, 150 Ind. Cas. 11; A IR 1934P0 
134; 61 Í A248; 6 R PO 157; 38 OW N 901; 67 M 
LJ 79; 49 LW 65; 36 Bom. LR 717; 59OL J 
547; (1934) M W N765; (1934)4 L J 618;110W 
N 1213: 36 P L R 2389P O. -` i 

¥* Page of 61 O.—[Ed.] 
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Subordinate Judge allowed the application to set 
aside the sale; in that case, of course, there could 
be no confirmation of the sale as far as the Sub- 
ordinate Judge was concerned as there would be 
no sale to be confirmed. But if, on appeal, the 
High Court allowed the appeal, and disallowed the 
application to set aside the sale, the High Court 
would then be in a position to confirm the sale, 
and, on such an order of confirmation by the High 
Court, the sale would become absolute, Again, take 
a case in which the Subordinate Judge disallowed 
the application to set aside the sale; there would 
then be confirmation of the sale by the Subordinate 
Judge and the sale would become absolute as far 
as his Court was concerned. If tha High Court 
allowed an appeal, and set aside the sale, there 
would then be no sale, and, of course, no confirmation 
and no absolute sale; 
and again: ; 
“The result is that where there is an appeal from 
an order of the Subordinate Judge, disallowing 
the application to set aside the sale, the sale will 
not become absolute within the meaning of Art. 1t0, 
Limitation Act, uutil the disposal of the appeal, 
even though the Subordinate Judge may have con- 
firmed the sale, as he was bound to do, when he 
decided to disallow the application.” 


I am clearly of the view that, where 
there is an appeal, the decree-holder’s right 
to apply for the personal decree does not 
accrue until the sale has become absolute, 
In considering Art. 182 (2) Limitation Act, 
their Lordships of the Privy Council stated 
ie ale Nath Dev. Sureshchandra 

e (2): 

FA is at least an intelligible rule that, so long 


as there is any question sub judice between any of 
the parties, those affected shall not be compelled 


.to pursue the so-often thorny path of execution, 
.which, if the final resulé is- against them, may lead 


to no advantage. Nor, in such a case as this, is the 
judgment-debtor prejudiced. He may indeed obtain 
the boon of delay, which is so dear to debtors, and, 
if he is virtually inclined, there is nothing to 
prevent his paying what he owes into Court,” 


Those words seem tö be particularly 
applicable to this case. By reason of the 
appeal there an all-important question was 
sub-judice between the parties, namely, 
whether the sale should be set aside or 
whether it should be confirmed. If, during 
the pendency ofthat appeal, the decree- 
holder had applied for a personal decree 
and executed that decree, and if the final 
result of the appeal had been the setting 
aside of the sale, the personal decree would’ 
have been of no advantage to the decree- 
holder and he would have been compelled 
to waste time and money all to no useful 
purpose. In Jawad Hossain v. Gendan’ 


(2) 600 1; 137 Ind. Cas. 529; A IR 1932 P C165; 
59 ÍA 283; Ind. Rul. (1932) P O 195;36 OW N: 
803; (1932) A LJ 643; 34 Bom, L R 1065; 55 0 L J 
528: 33P L R621; 36 LW 7;90 W N 68L; 63M L 
J 329 (P O), 
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Singh (3),it was held by the Privy Council 
that where there has been an appeal from 
a preliminary mortgage decree, the period 
of three years within which, under the 
Limitation Act, Sch. 1, Art. 181, an applica- 


tion for a final decree under O. XXXIV,. 


ry, 5, sub-r. 2, must be made, runs from 
the date of the decree of the Appellate 
Court, not from the expiry of the time for 
payment fixed by the preliminary decree. 
In Venkayya v. Sathiraju (4) it was held 
by Wallis, ©. J., and Oldfield, J., that 
an application for a final decree for sale 
under O. XXXIV, r. 5, Civil Procedure 
Oode is governed by Art. 181, Limitation 
‘Act, and the starting point, in cases where 
there has been an appeal from the pre- 
- Jiminary decree, is the date of the appellate 
+ decree whether the latter confirmed or varied 
ihe preliminary decree. The respondents 
relied upon Krishnabandhu Ghatak v, 
Panchkari Saha (5) where it was held that 
the right to apply for a decree against 
the defendant for the balance, under 
O. XXXIV, r. 6, Civil Procedure Code, does 
not accrue until the Court has put a seal 
of Anality to the proceedings by confirming 
the salo under O. XXI, r. 92, and that, 
once this right has accrued, time begins 
to run and the uncertainty caused by an 
‘appeal or otber proceedings taken need 
not by itself be held sufficientto suspend 
the operation of the Statute or to entitle 
the plaintiff to get a deduction. This was 
a decision of .Mukerji and Mitter, JJ., but 
in that casethere was no appeal from the 
Court's order under O. XXI, r. 92, Civil 
Procedure Code and the observations of 
the Bench with regard tothe right of the 
decree-holder to wait until an. appeal is 
disposed of were merely obiter and with 
great respect I am unable to agree with 
them, Another case relied upon by the 
respondents was & Full Bench decision of 
the Calcutta High Uourt, namely Pell v. 
Gregory (6) where it was held that the 
period of limitation for an application for 
personal decree under O. XXXIV, r. 6, 
Civil Procedure Code, 1s three. -years and 
Art. 181, Limitation Act, applies to such 
applications. In that case, unlike the 

(3) 6 Pat. 24; 98 Ind. Oas. 499; Al R 1926P 0 
93; 53 TA197; 24°A L J 765; (1926) M WNS; 


44 OL J 63; 30 W N6390; 24 LW 33:7PL T 
575,31 O W N 58; 51 ML J781; 28 Bom. L R 1395 
P44 MTG 64 Ind. Oas. 470; A I R 1921 Mad. 
- Ald; 14 L W 180. 

(3) 58 U Til; 130 Ind. Cas. 815; A I R1931 Cal 
166: 52 OL J 531; 35 OWN 231, 

(6) 52 0.828; 89 Ind, Oas, 1; AIR 1925 Cal. 834; 
po OW NOB... . Set 
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present one, there had been no appeal and _ 
that case is of no assistance to the res- 
pondents nor is Juscurn Boid v. Pirthichand 
Lai Choudhury (7) a decision of the Privy 
Council of assistance. In that case an 
auction purchaser sued to recover from 
Certain decree-holders his purchase money 
in consequence of the sale being set aside. — 
The Privy Council held that, assuming 
that Art.-97 was the article applicable, 
consideration failed when the sale itself 
was set aside in the first Court, that time 
began to ran under Art. 97 and that 
consideration did not fail afresh when the 
order setting aside the sale was affirmed 
by the Appellate Oourt. The distinction be- 
tween that caseand Venkayya v. Sathiraju 


.(4) already referred to, is pointed out by 


Wallis, O. J., on p. 716*. 

The result is that this appeal succeeds, 
and the lower Court's order dismissing the 
application must be set aside and the 
application must accordingly be disposed 
of according to law. The appellant 
will get her costs here and in the lower 
Court. i 

Cornish, J.—I agree. A personal decree 
could not have been made until it had 
been ascertained whether the sale proceeds 
of the mortgaged property were insufficient 
to pay the amount dua under the decree, 
and this could not be discovered until 
the validity of the sale had been finally 
determined. The judgment-debtor impeach- 
ed the validity of the sale. His application 
to have it set aside was dismissed, and 
the lower Court’s order was upheld óð» 


appeal. In these circumstances, while tHe. 


judgment-debtor’s proceedings to set asiday-; 


~ 


the sale were pending, can the 
holder's right to apply for a personal decree 
under O. XXXIV, r. 6, be said to have 
accrued ? I think not. Suppose the decree- 
holder had made application for a personal 
decree while the appeal was pending, he 
would at once have been met with the 
objection that the question of the sale was 
sub judice, and that until this has been 
finaily settled it was impossible to determine. 
whether there was an insufficiency of sala 
proceeds to satisfy the mortgage decree. 
Tt has been held by their Lordships . of 
the Judicial Committee in Jowad Hossain. 
v. Gendan Singh (3) that where there has 
been an appeal from: a preliminary mort- 

(7) 46 CG 67C; 50 Ind. Cas. 444; AI R1I918P O 
15); 46 I A 52; 17 A L J 514; 36 MUI 557; 230 W 
N 721; 21 Bom. L R 632; (1919) M W N 258; 300 L 
J 71; 26 MULT 131: 10 L W416 (P O). 
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gage decree the starting point of limita- 
tion imposed by Art. 181 upon an applica- 
tion under O. XXXIV, r. 5, is the date 
of the Appellate Court's deciee’ and not 
the date fixed for payment in the pre- 
liminary decree. There is no apparent 


- reason why the same rule should not be 


applied when the proceedings in the suit 
have reached a later stage, and when the 
right of the decree-holder to a personal 
decree under r. 6 is dependent on the 
determination of an appeal relating tothe 
validity of the sale of the mortgaged pro- 
perty under the final decree. To hold 
otherwise might, as their Lordships have 
pointed out in Nagendra Nath Dev. Sur- 
eshchandra De (2), result in compelling 
the decree-holder to take a fruitless step. 
ACN, Appeal allowed. 





_ OUDH CHIEF COURT 
First Civil Appeal No. 23 of 1934 
August 12, 1939 
SkIvASTAVA AND Zts-UL-Hasan, JJ. 
MALAK OHAND—DEFENDANT— 
APPELLANT 
Versus 
HIRA LAL AnD oTHEgRS — PLAINTIFF AND 

OTHERS — DEFENDANTS —RESPONDENTS 
Hindu Law—Debts — Suretyship—Father standing 
surety for payment—Son's liability — Linforceability 
of father's liability against son after father’s death— 
—Cwwil Procedure Code (Act V of 1908), s. 583— 
Decree-holder, if can enforce father's obligation under 
surety bond against son by attachment and sale of 
latter's undwided share in joint family property— 
BOL oint family property— Absence of evidence of house 
with separate income of member— 


‘deresumption arising from adequate nucleus —Aliena- 


ton—Defence that alienation was for family benefit 

—Onus of proof—Transaction of suretyship entered 
into by junior member—Whether binding on other 
adult members—Absence of legal necessity or family 
benefit — Transaction, if void — Ratification, if 
possible, 

Under Hindu Law, the son is bound by the obliga- 
tion incurred by his father by being surety for pay- 
ment and not for appearance or confidence. The 
son is bound irrespective of any question of family 
benefit or family necessity. Maharaja of Benares 
v. Ram Kumar Misir (6),Mata Din ‘Kundu v. Ram 
Lakhan (7), Dwarka Das v. Kishen Das (8) and 
Baij Nath Prashad v. Bindeshwari Prasad Singh (9), 
followed. [p. 949, col, 1.] 

In such a case the personal liability incurred by 
the father under the surety bond ‘is enforceable 
after his death against his son. Hashmat Ara Begam 
v. Barati Lal (10), referred to. [p. 94 9, col. 2.] 

Section 53 of the Uode of Civil Procedure enacts’ a 
rule of procedure only and is not intended to affect 
in any way the extent of a son's liability for his 
father’s debts under the Hindu Law. The expression 
“property in the hands ofa son" in that section does 
not necessarily signify tangible property exclusively 
possessed by the son without any co-sharers or co- 
parceners; it means and includes the undivided share 
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of the son in the joint family property held by himself 
and the other co-parceners who may be in existence. 
It is, therefore, open to the decree-holder to enforce 
the obligation incurred by the father under the 
surety bond, against his son by attachment and sale of 
the latter's undivided share in the joint family pro- 
perty. Chhotey Lal v. Ganpat Lal (ili, follow- 
ed. [ibid.] 

In the absence of any evidence about the house in 
dispute having been built with the separate income 
ofa particular member of a Hindu joint family, 
the presumption arising from the existence of an 
adequate nucleus of joint family property must be 
that the house in suit was also the property ofthe 
joint family. [p. 947, col, 1.] 

When the defence is that the alienation made by . 
one member ofa joint Hindu family was for family 
benefit and binding on the family, it is the duty of 
the defendant to prove all the elements essential for 
an alienation for family benefit. [ibid.] 

A transaction of suretyship is in its nature a tran- 
saction of a risky character. A junior member of joint 
family cannot bind the other adult members of the 
family by entering-into a speculative transaction of 


ths character. . [p. 948, col. 1.] 


The principle that a mortgage of joint ancestral 
property effected by a Hindu father not forlegal 
necessity or for discharging an antecedent debt 
is void from its inception will apply with 
much greater force to a transaction which 
was entered into bya junior member of the family 
without any legal necessity and not forthe benefit 
of the family. The transaction being. therefore 
entirely void and not merely voidable, there can- 
not be any ratification of it. Angra Bahadur Singh 
v. Ram Rup (8), relied on. Monohar Das Mohanta v. 


Tarini Charan Nandi (4) and Kandasami Asari v. 


Somas Kanda Ela Nidhi Ltd (5), referred to. {p. 948, 
col, 2.] 

F. O. A, against an order of the Sessions 
and Sub-Judge of Lucknow, dated Feb- 


ruary 13, 1934. 


Mr, Makund Behari Lal, for the Appel- 
lant. 

Messrs, M. Wasim 
Siddiqi, for the Respondents. 

Judgment.—The facts of the case 
which are no longer in dispute are as 
follows : 

Malak Chand, defendant No, land Mehta 
Gurdas Ram, defendant No. 2, were part- 
ners in business. Malak Chand brought a 
suit for dissolution of partnership and 
made an application for attachment before 
judgment of a certain'sum of money due 
to Mehta Gurdas Ram from the East 
Indian Railway. The application was 
granted and an order for attachment was 
made on February 20, 1929. Mehta Gurdas 
Ram persuaded Kanhaiya Lal, father of 
Sheo Narain, defendant No. 3 to stand as 
a surety for him for the sum of Rs. 8,000 
which formed subject of the attachment 
before judgment and on March 18, 1929, . 
Kanhaiya Lal executed the deed in suit 
(Ex. 20) by which he bound himself to 
pay Rs. 8,000 inthe event of the default 
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of Mehta Gurdas Ram and hypothecated 
by way.of security the house in dispute 
situate on Abbot Road, Lucknow. Simul- 
taneously with this Mehta Gurdas Ram 
executed a bond in favour of Kanhaiya 
Lal for Rs. 2,000 as remuneration for Kan- 
baiya Lal standing surety for him, At the 
same time Kanhaiya Lal also obtained a 
surety deed (Ex. 4-A) in his own favour 
from one Raja Ram, a resident of the 
Punjab under which Raja Ram hypothe- 
cated some of bis property in the Punjab 
in favour of Kanhaiya Lal and undertook to 
pay the latter the sum of Rs. 8,000 in the 
event of Gurdas Ram’s default, Malak 
Chand eventually got a decree in the suit 
against Mehta Gurdas Ram for Rs. 16,000 
on October 12, 1931. On December 3, 1931, 
Malak Chand made an application for exe- 
cution of his decree against Sheo Narain, 
Kanhaiya Lal having died in the meantime. 
On January 12, 1932, Sheo Narain objected 
to the execution on the ground that the 
aforesaid house on Abbot Road was joint 
family property and Kanhaiya Lal had no 
right to hypothecate it. The objection was 
dismissed by the Subordinate Judge of 
Lucknow on May 9, 1933, and the exe- 
cution was allowed to proceed. This order 
of the Subordinate Judge forms the sub- 
ject of appeal by Sheo Narain in Execution 
of Decree Appeal No. 43 of 1933. 

Soon after the ordér of the Subordinate 
Judge, Lucknow, just mentioned, was 
passed, a regular suit was instituted on 
July 31,1933, by plaintiffs Nos. 1to5 the 
brothers and brothers’ sons of Kanhaiya 
Lal for a declaration that the house in 
question was the joint family property of 
the plaintiffs and that the security bond 
of March 18, 1929, and the order for sale 
passed by the Subordinate Judge of 
Lucknow was null and void as against 
them, 

The relationship of each of the plaintiffs 
with Kanhaiya Lal will appear from the 
following pedigree: 





SURAJ BALI 
| i | 
| 
Hira Lal Kanhaiya Jawahar Faqire Lal 
plaintiff Lal Lal plaintiff 
No.l | plaintiff No. 3, 
Sheo Narain, No. 2. $ 
Lachhmi defendant 
Narain No. 3. Dwarka- 
plaintif Prasad, 
No. 4 plaintiff 


: No. 5. 
Malak Chand and Mehta Gurdas Ram 
vere impleaded in the suit as defendants 
Nos. 1 and 2, respectively. Defendant No, 1 
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denied that the house in suit was the 
joint family property of the plaintiffs and 
maintained that it was the self-acquired 
property: of Kanhaiya Lal. He further 
pleaded that the transaction of suretyship 
entered into by Kanhaiya Lal was for the 
benefit of the family inasmuch as Kan- 
haiya Lal had protected himself up to 
Rs. 8,000 by getting a surety bond from 
Raja Ram and had obtained a bond for, 
Rs. 2,000 from Gurdas Ram by way of 
remuneration. Lastly he pleaded that the 
transaction in question had subsequently 
been ratified by the plaintiffs. 

The learned Sessions and Subordinate 
Judge found that the house in suit was 
the joint family property of the plaintiffs. 
He further held that as there was no evi- 
dence that Kanhaiya Lal was the karta, 
the plea of family benefit must fail. On 
the question of ratification he held that 
the transaction had been ratified by 
plaintiffs Nos. 1 to 3 and by defendant 
No.3 but not by plaintiffs Nos, 4 and 5. 
He was, therefore, of opinion that the decree 
of Malak Chand could not be executed 
against the house in suit.- As a result of 
the above findings, he decreed the plain- 
tiffs’ claim and gave them the declarations 
prayed for. Malak Chand defendant No, 1 
has appealed against this decree of the 
Sessions and Subordinate Judge aud the 
appeal has been registered as First Civil 
Appeal No. 23 of 1934. 

Tt will be convenient to take up this 
appeal first. The learned Counsel for the 
appellant has in the first place questioned 
the correctness of the lower Court's - 
finding about the house in suit being 
joint family property. The family con- 
sisted of Suraj Bali and his sons. In such 
a case there is a strong presumption of 
their being joint. There is no evidence of 
any separation having taken place 
amongst them. It must therefore be taken 
that they constituted a joint Hindu family. 
It is admitted that Suraj Bali carried on 
timber business which was continued by 
his sons after his death. ‘There are a 
number of sale deeds and mortgage 
deeds on the record of this suit and on 
the record of the execution of decree 
appeal case which have been treated as 
evidence in this suit, which show that 
several properties were acquired by Suraj 
Bali. There are a few deeds in the names 
of the sons of Suraj Bali also. This is 
in no way inconsistent with the family 
being joint asit is not unusual that deeds 
are sometimes taken in the names of 


- 1935 


different members. We are therefore 
satisfied that there ‘was sufficient nucleus 
from which the property in suit could 
‘have been acquired. Exhibit 17 is a 
lease for building purposes for ten years 
from April 1, 1905, which was taken by 
Suraj Bali in respect of Nazgul land. The 
Commissioner who was appointed by the 
lower Court has found, and this finding 
is not disputed before us, that the house 
in suit has been built on this land. 
Stress has been laid on the fact that a 
subsequent lease Ex A-13 of the same 
land for ninety years is in the name 
of Kanhaiya La] and that the application 
to the Municipal Board for permission 
to build was also-made by Kanhaiya 
Lal. We are inclined to think that 
Hx. A-13, is a renewal of the old lease 
which was in the name of Suraj Bali. 
The fact of the application for permission 
to build having been made by Kanhaiya 
Lal does not necessarily prove that the 
house belonged to him. In the absence 
of any evidence about the house having 
been built with the separate income of 
Kanhaiya Lal the presumption arising 
from the existence of an adequate 
nucleus of joint family property must 
be that the house in suit was also the 
property of the joint family. There is 
also some evidence showing that the 
rent realised from tenants of the house 
was credited in the joint account and 
that the family was jointly assessed 
for income-tax on the entire family 
income. Taking all these circumstances 
into consideration we think that the 
finding of the lower Court about the 
house being joint family property is cor- 
rect and must be upheld. 

Next it is argued that the lower 
Oourt is wrong in disregarding the plea 
about the transaction in question being 
for family benefit merely on the ground 
that there was no evidence about 
Kanhaiya Lal having been the manager, 
It is contended that the plaintifs did 


not impugn the transaction on this 
ground and never pleaded that Kan- 
haiya Lal was not the manager. We 


agree with the lower Oourt that when 
the defendant No. 1 set up the plea that 
the alienation made by Kanhaiya Lai 
was for family benefit and binding on 
the family, it was his duty to prove 


all the elements essential for an alien- 
ation for family benefit. In such cir- 
cumstances if was for the defendant- 


appellant to allege and prove that Kan- 
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haiya Lal was the manager. The plain- 
tiffs never admitted Kanhaiya La] to be 
the manager. On the contrary in the 
course of oral pleadings, they have referred 
to him only asa member of the joint Hindu 
fawily. 

Admittedly Kanhaiya Lal is not the eldest 
amongst his brothers and there is no evi- 
dence that he was the manager. The 
question, therefore, is whether as a junior 
member of the family the transaction of 
suretyship entered into by him can be 
made binding on the family. Some au- 
thorities have been cited in support of the 
contention that even as a-junior member 
Kanhaiya Lal could properly enter into 
the transaction in question if it was for 
family necessity or for the benefit of the 
family. It. is not necessary_for us to 
discuss these authorities because we are of 
opinion that the transaction was not justi- 
fied by any family necessity and was not 
for the benefit of the family. 

In tbe course of written or oral plead- 
ings the defendants never pleaded that 
the transaction was for any family neces- 
sity. An attempt has been made to build 
up an argument about the transaction 
being for family. necessity on the basis of 
a statement which had been made by 
Shyama Charan Munim that at the time 
of the transaction the family was indebted 
to the extent of Rs. 12,000. This argu- 
ment ignores the further statement made 
by the said Munim as P. W.No. 5 that 
there was also Rs. 16,000, due to the firm 
on the same date. We are convinced that 
the argument based on the alleged family 
necessity has no force. 

Turning now to the question of family 
benefit, no dobut Kanhaiya Lal took a 
security bond from Raja Ram in order to 
protect the family against the risk which 
he ran in standing up as surety, but as 
a matter of fact he failed to get the 
security bond registered. As regards the 
bond which he had obtained from Gurdas 
Ram for Rs. 2,000, in lieu of his remunera- 
tion, itis admitted that although Kanhaiya 
Lal had obtained a decree on its basis 
yet he was never able to realise a single 
pie from Gurdas Ram who has now 
become insolvent. Thus as the events 
have happened clearly the transaction has 
proved a dead loss. It is argued that the 
transaction is to be judged not by the actual 
results but by what might have been 
expected to be its results at the time it- 
was entered into. Even so we cannot 
overlook the fact that a transaction of 
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suretyship is in its nature a transaction 
of a risky character and that at its incep- 
tion the transaction in question was more 
or less of a speculative character. It has 
been held that even the manager of a 
joint Hindu family cannot impose upon- 
the other adult members the risk and 
liability of a new business started by him 
unless the business is started or carried 
on with their consent, express or.implied, 
Tammireddi v. Gangireddi I. L. R. 49 
Madras 281 (1) and Mahabir Prasad Misir 
v. Amla Prasad Rai I. L. R. 46 Allahabad 
364 (2). There is much greater reason to 
hold that Kanhaiya Lal who was only a 
junior member could not bind the other 
adult members of the family by entering 
into a speculative transaction of this 
character. -We are in the circumstances 
of opinion that the transaction cannot be 
regarded as one for family benefit or 
binding on the family. 

Lastly, there is the question of ratifica- 
tion. The plea is based on certain facts 
which need to be stated. On July 10, 
1929, Kanhaiya Lai presented the deed 
Ex, A-4 executed in his favour by Raja 
Ram before the Sub-Registrar of Jullundur 
for’ registration. The_ registration was 
refused by the said Sub-Registrar. On 
September 16,  1929,- Kanhaiya Lal 
filed an appeal before the District 
Registrar of Jullundur against the order 
of the Sub-Registrar refusing registration. 
Kanhaiya Lal having died the appeal was 
to records. On January 18, 
1933 Fagire Lal for self and on behalf 
of Hira Lal, Jawahir Lal and Sheo Narain 
made an application to the District Regis- 
trar saying that the applicants had no 
knowledge of Kanhaiya Lal’s application 
for registration of Ex. A-4 or of his 
filing an appeal against the Sub-Registrar’s 
order and having become recently aware 
of the dismiseal of the appeal for want 
of prosecution they prayed that the appeal 
be re-admitted and heard. The appeal 
was re-admitted and eventually dismissed. 

On these facts the lower Court has 
held that the transaction must be deemed 
to have been ratified by plaintiffs Nos. 1 
to 3 and defendant No. 3. It was, however, 
of opinion that the defendants could not 
derive any benefit from it because there 
were two other members of the joint family 
Lachhmi Narain and Dwarka Prasad, who 


(1) 45 M 284; 70 Ind. Oas. 337; 42 M L J 570; 
30M L T 323; 16 © W 55; A IR 1922 Mad. 


236. : 
(2) 46 A 364: 79 Ind, Oas. 517; 22A L J 295; AT R 
1924 All. 379; L R- 5 A 264 Oiv, 
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had not ratified it. We are not free from 
doubt as to whether the application made 
by Faquire Lal for revival of the appeal 
to which reference has been made above 
can constitute ratification of the transac- 
tion under which Kavhaiya Lal bound 
himself as surety, but the question seems 
to us to be immaterial. It was held by 
a Full Bench of our Court in Angraj 
Bahadur Singh v. Ram Rup I. L. R. 6 
Lucknow 158 (3) that a mortgage of joint 
ancestral property effected by a Hindu 
father not for legal necessity or for discharg- 
ing an antecedent debt is void from its in- 
ception, It would apply with much greater 
force to the transaction under considera- 
tion which was entered into by a junior 
member of the family without any legal 
necessity and not for the benefit of the 
family. The transaction being, therefore, 
entirely void and not merely voidable, 
there could not be any ratification of it, 
Monohar Das Mohanta v. Tarini Charan 
Nandi 34 C. W. N. 135 (4), and Kandasami 
Asari v. Somaskanda Ela Nidhi, Ltd., I. 
L. R. 35 Madras 177(5). It is also admitted 
that Lachhmi Narain and Dwarka Prasad 
never did anything to ratify the tran- 
saction. Even though their father may 
have ratified the transaction they had 
acquired an interest in the property by 
birth and their right inthe joint family 
property is independent of the father. We 
are accordingly of opinion that the plea 
of ratification has been rightly disallowed. 
This disposes of all the pleas raised in 
the appeal. . 

A cross-objection has also been filed by 
the plaintifis-respondents challenging the 
lower Court's order refusing the plain- 
tiffs their costs of the suit. The lower 
Court taking the circumstances of the 
case into consideration has in the exercise 
of its discretion ordered the parties to 
bear their own costs. We see no sufficient 
reason to interfere with the discretion 
ezercised by the lower Court in this matter. 

The result, therefore, is that First Civil 
Appeal No. 23 of 1934 as well as the 
cross-objection fail and are accordingly 
dismissed with costs. 

We next take up Execution of Decree 
Appeal No. 43 of 1933. As already stated 
the objection of Sheo Narain was dismissed 
by the Subordinate Judge and the execution 


(3) 6 Luck 158; 127 Ind. Oas. 38; 7 OW N 603; AIR 
1930 Oudh 284; Ind. Rul. (1930) Oudh 454 (F B.) 

(4) 340 W N 135; 125 Ind. Cas, 278; A I R 1929 Cal 
612; Ind. Rul. (1930) Cal. 502. 

(5) 35 M 177; 5 Ind. Cas. 922; 7 M LT 165; 20M L 
J 371;(1910) M W N 580. . ` 
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was, allowed to proceed. We understand 
the house has been sold and purchased by 
the decree-holder, Malak Ohand. For 
the reasons stated by us in deciding the 
appeal in the regular suit we have no 
doubt that the transaction in dispute can- 
not be binding on the brothers or nephews 
of Kanhaiya Lal. It is equally clear 
that the sale of the family house which 
has taken place cannot be upheld. But 
it seems to us that the case of Sheo 
Narain defendant No. 3, son of Kanhiaya 
Lal, stands on a different footing. The 
Hindu Law, givers have laid down detailed 
rules on the subject of suretyship debts. 
Chapter VI, s. 4 of the Mitakshara con- 
tains the following provisions on the sub- 
ject : 

: “Placitum 53—‘Suretyship is enjoined for ap- 
pearance, for confidence and for payment. On failure 
of either of the first two, the surety (himself) in 
each case shall pay; on that of ‘the third, his 
sons also must pay. 

‘Placitum 54.—" If a surety for appearance or for 
confidence die, the sons have not to pay; in the 
case of a surety for payment the sons have to pay.” 

It is quite clear that the sureiyship 
in the present case was one for payment 
and not for appearance or for confidence. 
We have, therefore, no hesitation in holding 
that Sheo Narain is bound by the obliga- 
tion incurred in the present case by his 
father Kanhaiya Lal, irrespective of any 
question of family benefit or family neces- 
sity. We are supported in this view also 
by the decision of the Allahabad High 
Court in Maharaja of Benares v. 
Ramkummar Misir I, L. R. 26 Allahabad 
611 (6), Mata Din Kunduv. Ram Lakhan 
I. L. R. 52 Allahabad 153 (7), Dwarka 
Das v. Kishan Das I.L. R. 55 Allahabad 
675 (8), and of the Patna High Courtin 
Baij Nath Prashad v. Bindeshwari Prasad 
Singh A.I. R. 1925 Patna 609 (9). It is 
not disputed that under s. 145 of the Code 
of Civil. Procedure the decree obtained 
by Malak Chand could be executed against 
the surety Kanhaiya Lal. But it wag 
held in Hashmat Ara Begam v. Barati 
Lal 110. W. N., 376 (10), to which one 
of us is a party that it is only the per- 
sonal’ liability and not the liability of 
the hypothecated property which can be 


(6) 26 A 611;1 ALJ 330, 
(7) 52 A 153; 120 Ind, Oas. 555; dna. Rul (1930) 
All 75; (1929)A L J 1985; A I R 1930 Al; 


Ta 55 A 675; 147 Ind. Oas, 1048; A I R 1933 All, 587 
(1933) A LJ 1459; 6 R A 603. 
can (9) AIR 1925 Pat 609; 86 Ind. Oss, 791;6PLT 


(10) 11 OWN 376; 148 Ind. Cas. 864; A I R 1934 
Oudh 139; 6 R O 446; 9 Luck 534. A 
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enforced under that section. We are 
satisfied on a perusal of the surety bond 

that it clearly contains a personal cove- 
nant. It follows, therefore, that the per- 
sonal liability incurred by Kanhaiya Lal 
under the said bond was enforceable after 
his death against his son Sheo Narain. 

It can be so enforced by the decree- 
holder attaching Sheo Narain’s share in 
the family property. It might be pointed 
out that under s. 53 of the Code of Civil 
Procedure property in the hands of ason 
or other descendant which is liable under 
Hindu Law for the payment of the debt 
of a deceased ancestor, in respect of which 
a decree has been passed, shal] be deemed 
to be property of the deceased which has 
come to the hands of the son or other 
descendant as his legal representative. 

It has, however, been argued on bebalf 
of Sheo Narain that the provisions of 
s. 53 of the Code of Civil Procedure 
are not applicable to tbe present case 
because the joint family consisted of several 
members other than Kanhaiya Lal and 
his son. A similar contention was raised 
in Chhotey Lal v. Ganpat Rai I. L. R. 57 
Allahabad 176 (11). In that case a Faull 
Bench of the Allahabad High Court held 
that s. 53 of the Code of Oivil Procedure 
enacts a rule of procedure onlv and is not 
intended -to affect in anv way the extent 
of a son's liability for his father’s debts 
under the Hindu Law. The expression 
in that 
section does not necessarily signify tangible 
property exclusively possessed by the son. 
without any co-sharers or co-parceners; 
it means and includes the undivided share 
of the son in the joint family property 
held by himself and the other co-parceners 
who, may be in existence. If we may say 
so with respect, we are entirely in agree- 


_ment with this view. We must, therefore, 


hold that it is open to the decree- holder 
to enforce the obligation incurred by 
Kanhaiya Lal under the surety bond in 
question against his son Sheo Narain by 
attachment and sale of the latter’s undivid- 
ed share in the joint family property. 

We accordingly allow the appeal, set 
aside the sale which has taken place and 
send the case back for execution to be 
proceeded with in accordance with the: 
view expressed by us above. In the 
circumstances we make no order as to the 
costs of this appeal. 

Ne Order accordingly. 

(11) 57 A 176; 150 Ind. Oas. 411; (1934) AL J 483; 
AIR 1934 All, 590; 6 R A 1084, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 625 of 1931 
June 1, 1934 
Ranat Lat, J. 
GUJJAR SINGH—Piaintive— 
APPELLANT 
versus 
Musammat OHANDO AND oTHERS— . 
DEFENDANTS— RESPONDENTS 
Custom (Punjab)—Succession—Burden of proof— 
Grand-uncele of last male owner, if entitled to succeed 
in preference to his grand-mother. 
The onus is on the party pleading the custom to 
prove that a grand-uncle of the last male owner is 


entitled to succeed in preference to his grand- 
mother. 

(Held, custom not proved.) 

5.0. A. from the decree of the District 


Judg, Ferozpore, dated January 9, 1931, 
confirming that of the Subordinate Judge, 
Te Olass, Fazilka, dated December 23, 
1929. 

Messrs. J. N. Aggarwal and J. L. Kapur, 
for the Appellant. 

Dr. Nand Lal, for the Respondents. 

Judgment—tThe following pedigree 
table will help in explaining the facts of 
the case. 

NIKKA SINGH 





! 
[j 
Kishen Singh 
widow Musammat 
Chand Kaur 
(predeceased his father) 


| 
Ohanan Singh 
=Musammat Harnam 
Kaur 


Gujjar Singh, 


Ranjit Singh. Jang Singh. 


On the death of Nikka Singh, his land 
was inherited by Gujjar Singh and Chanan 
Singh because Kishen Singh had died 
during his life time. Chanan Singh was 
succeeded by his sons Ranjit Singh and. 
Jang Singh. After they were both dead 
their land was mutated half and half in 
favour of their mother Musammat Harnam 
Kaur and their grand-mother Musammat 
Chand Kaur. On the death of Musammat 
Harnam Kaur the land left by her was 
mutated in favour of Gujjar Singh but it 
was taken possession of by Musammat Chand 
Kaur. Gujjar Singh, therupon, brought 
the present suit for posssssion. It has 
been dismissed by the Courts below and 
he has filed a second appeal to this Court. 
The question for decision is whether he is 
entitled to succeed in preference to Mu- 
sammat Chand: Kaur. as Tk 

The learned District Judge has applied 


AMAR SINGH V. PRATAP SINGH (OUDE) 


1571 C 


the principle laid down in Mamun v. 
Jowai (1), and has held that Musammat 
Chand Kaur would succeed even though 
Kishen Singh himself did not succeed to 
the property of Nikka Singh. The learned 
Counsel for the appellant urged that 
Kishen Singh not having succeeded him- 
self, his widow should not be allowed to 
succeed. He was aot, however, able to cite 
any authority in support of his contention. 
In any case, the onus was on him to prove 
that a grand-uncle of the last male owner 
was entitled to succeed in preference to 
his grand-mcther. He merely relied on 
the oral testimony of three witnesses who 
made bald statements in his favour, This 
evidence does not by any means prove the 
custom relied on by him. Tt was conceded 
by Counsel that under Hindu Law the 
plaintiff would have no right to succeed 
in preference to Musammat Ohand Kaur. 
I have no hesitation in holding that the 
plaintiff on whom the onus lay has utterly 
failed to prove that he had a better right 
to succeed than the defendant. 

I dismiss the appeal with costs. 

N. Appeal dismissed. 

(1) 8 Lah, 139; 101 Ind. Oas. 635; A IR 1927 Lah 
329. 
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OUDH CHIEF COURT 
Firat Civil Appeal No. 102 of 1933 
August 7, 1938 
SRIVASTAVA AND SMITH, JJ. 
Sardar AMAR SINGH—DEFENDant— 
APPELLANT 
versus 
Sardar PRATAP SINGH AND ANOTHER 
—PLAINTIFF AND ANOTHER—DEFEN DANTS 
— RESPONDENTS 

Negotiable Instruments Act (XXVI of 1881), s. 80 
—Whether governs cases in which interest is not 
mentioned in instrument— The same” in s. 80, if 
refers to amount due on instrument or interest on 
that amount—Promissory note payable on demand— 
Interest, from what date becomes payable, 

Section 80, Negotiable Instruments Act governs 
alike cases in which interest, but no rate of interest 
is mentioned in an instrument, and those in which 
interest is not mentioned at all. The words “the 
same ” in the clause “from the date at which the 
same ought to have been paid by the party charged” 
in the section, mean the amount due on the in- 
strument and notthe interest on that amount and 
in the case of a promissory note payable on demand, 
interest is to be awarded from the date of 
execution, Prem Lal Sen v. Radha Bullav Kankara 
(3), dissented from, Ganpat Tukaram v. Sopana 
Tukaram (2), relied on. [p. 951, col. 2.] 

-The matterof awarding costs is one within the 
discretion of the trial Court and when that Court 
has not exercised its discretion arbitrarily but for 
reasons given in its judgment, the High Court should 
not interfere on the point. [p. 953, col. 1.] 
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F.C. A. against an order of the Sub- 
Judge, Rae Bareli, dated November 4, 
1933, ` 

Mr. Hyder Husain, for the Appellant. 

Messrs. R. B. Lal and Suraj Sahat, 
for the Respondents. 

Judgment.—This is a first appeal 
against a decision, dated November 4, 
1933, of the learned Subordinate Judge of 
the Rae Bareli district. 

The plaintiffs are the two younger sons 
of the late Sardar Gurmukh Singh, who 
died on December 10, 1932—he was a legal 
practitioner. The plaintiffs allege that the 
main defendant, Sardar Amar Singh, 
defendant No. 1, borrowed Re. 11,000 from 
their father under three promissory notes, 
one dated March 29, 1930, for Rs. 1,000, 
another dated April 30, 1930, for Rs. 5,0C0 
and another dated the October 25, 1930, for 
Rs. 5,000, The deeds in question contain 
no provision for interest, but according to 
the plaintiffs it was agreed between the 
parties that interest would be paid at 
the rate of seven and a half per cent, per 
annum. The other defendant, Sardar 
Gopal Singh, isthe eldest „son of Sardar 
Gurmukh Singh - the plaintiffs’ case was 
that they alone are entitled under their 
father’s will to realise the sums in dis- 
pute, but that to avoid future controversy 
they have made their elder brother also a 
defendant, The suit was contested by 
Sardar Amar Singh only. He represented 
that the sume in question were really 
deposited with him for safe custody, and 
that no interest was payable on them. He 
further pleaded that he had paid Rs. 2,000 
to Sardar Gurmukh Singh, and not Rs. 1,300 
only, as was alleged by the plaintiffs. 
On this latter point the decision of the 
learned Oourt below was against the 
contesting defendant, and that finding has 
not been attacked before us. As to the 
nature of the transactions in question, the 
learned Subordinate Judge was of 
opinion that they were loans. This find- 
ing also» has not in itself been 
aitacked before us. The real controversy 
is as to the liability of Sardar 
Amar Singh for interest. The learned 
Subordinate Judge took the view that no 
ora] contract as to interest can be proved 
by the plaintiffs, but he applied s. 80 of 
the Negotiable Instruments Act (XXVi 
of 1881), and ullowed the plaintiffs in- 
terest at six per cent. per annum from the 
date of execution of each of the documents 
in question up to the date of the 
suit. He ordered that a deduction 
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should be made of the sum of Rs. 1,300 
admittedly paid by Sardar Amar Singh, 
He allowed the plaintiffs half the costs of 
the suit, and he concluded his judgment 
by directing that ‘‘future interest should 
run on this aggregate amount at 6 per 
cent, per annum till realization". 

The contention for the appellant, (Sardar 
Amar Singh), isthat no interest ought to 
have been allowed, and that, in any case, 
it can only be allowed from the date when 
the money was validly demanded, That ` 
date, it was suggested by the learned 
Counsel for the plaintifis-respondents, could 
not be earlier than July 28, 1933, the date 
on which the plaintiffs obtained a succes- 
sion certificate. Their suit had been insti- 
tuted before the date, that is to say, on 
March 20, 1933. In that connection, however, 
the learned Counsel for the plaintiffs- 
respondents has referred us to a passage 
in the cross-examination of Sardar Amar 
Singh in which he spoke of Sardar Gurmukh 
Singh demanding money from him at some 
time in the month of September, 1932, ; 

The controversy ‘really turns on the in- 
terpretation of the 8.80 of the Negotiable 
Instruments Act. The section is as fal- 
lows :=- , l PEOIA: 

«Whon no rate of interest is specifed in the 
instrument, interest on the amount due thereon 
ahall, notwithstanding any agreement relating to 
interest between any parties to the instrument, be 
calculated at the rate of six per centum per annum, 
from the dateat which the same ought to have 
been paid by the party charged, until tender or 
realization of the amount due thereon, or until such 
date after the institution of a suit to recover such 
amount as the Oourt directs”, 


It may be taken as settled that this sec- 
tion governs alike cases In which interest, 
but no rate of interest is mentioned in an 
instrument, and those in which interest is 
not mentioned at all. That was the view 
taken in a ruling reported ın Sest v. 
Haji Muhammad Sait, 1. L. R. 23 Mad. p. 18 
(1), and alsoin a Full Bench ruling reported 
in Ganpat Tukaram v. Sopana Tukaram, 
I L. R., 52, Bom., p. o8 (2). The question is, 
however, from what date the interest 
ought to ve calculated. In that connec- 
tion it has been pointed out tous thac 
there is some difference of opinion in the 
reported decisions as to the meaning of 
the words “the same” in the clause “from 
the date at which the same ought to have 
been paid by the party charged”, Ina 

o Sean (0d) 107 Ind. Oas. 257:A IR 
1928 Bom. 35; 30 Bom, L Ri; LL T 40B48 
(F B). i 
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decision reported in Prem Lal Sen v. Radha 
Bullav Kankara, I. L. R., 58 Cal., p. 290 
(3), it was said at pp. 295-296 *:— ‘ 

“The word “same” creates the confusion. The 
noun to which it relates is the word “interest” 
and not the word “amount”. Eliminating unneces- 
sary words, the sentence runs ‘Interest on the 
amount due shall....be calculated . from the date 
at which the same ought to have been paid.’ If 
the word ‘same’ is replaced by the word interest, 
the sentence is just as good and as grammatical, but 
if it is replaced by the words “amount due”, the 
sentence becomes clumsy and tautologous. 

If it had been intended that the word ‘same’ 
should relate to the words “amount due’, it is 
inconceivable that any draughtsman would have 
repeated the words ‘amount due,’ in the line follow- 
ing the word ‘same’: He would have repeated the 
word ‘same’ or he would have omitted the words 
‘of the amount due thereon”. 

The latter words have been contrasted by the 
draughtsman with the word ‘same’, and distinguish- 
ed therefrom, 

By their difference (combined?) with 
juxtaposition, he desired to make clear that 
did not refer tothe same thing, instead 
he has succeeded only in- making 
obscure as possible, 


On the other hand, in the Bombay 
ruling to which we have already made 
reference, although this precise point was 
not specifically discussed, it was certainly 
assumed that the words “the same” mean 
the amount due, and not the interest on 
that amount, It was said (at p. 100f): 

“Turning next to the second point, this is the crux 
of the case, It depends on the meaning to be given to 
the words ‘be calculated..... from the date at which the 
same ought to have been paid by the party charged’. 
When then is the amount on a promissory note 
like this due, and when ought itto be paid”. 

In our opinion, the view taken by the 
learned single Judge of the Calcutta High 
Court who decided the case above-mentioned 
is, if we may respectfully say so, incorrect. 
In our opinion, the words “the same” mean 
the amount due on the instrument, and not 
the interest. Ifthe other view is taken, the 
provisions of the section would come to 
this, that intérest isto be calculated from 
the date at which the interest ought to 
have been paid. Now needless to say 
interest can only be payable when it has 
accrued, and to hold that interest is only 
to be calculated from the date on whicha 
certain amount of interest has already 
accrued would be to shut out entirely 
that accrued interest. The section is cer- 
tainly not happily worded, but we have no 
doubt in our minds that the words “the 
same” relate to the amount dueon the 


(3) 580 290; 130Ind, Cas 134; A IR 1931 Oal. 
140; 34O W N 779; Ind. Rul (1931) Oal. 326, 
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instrument, and not tothe interest on that 
amount. 

The remaining question is on what date 
the sums in question “ought to have been 
paid”. In the ruling reported in Best V. 
Haji Muhammad Sait 23 Mad., p. 18 (1) it 
was held that in the caseof notes payable 
on demand, as the instruments concerned in 
the present case admittedly were, the date 
of the demand, and not that of making 
the note, is the date from which interest 
must be taken to run. That view was 
approved by the learned Judge who decided 
the case reported in Prem Lal Sein v. 
Radha Bullav Kankara, 58 Cal., p. 290 (3). 
He said, at p. 299*: 

“It is clear from the above cases that interest is 
only payable as damages, that is, in case of 
default- and it follows that where there is no 
specific agreement to pay interest, it cannot be 
claimed until after demand, or from the fixed period 
of payment, as the case might be”. 

On the other hand, in the Full Bench 
ruling of the Bombay High Court to which 
we have made reference, it was said, at 
pp. 109 and 110} :— : 

“After careful consideration then of the Act, 
and of the numerous authorities in India and in 
England that have been cited tous, we would hold 
that a promissory note like the one we have here 
matures and falls due within the meaning of s, 22 (on?) 
the date when itis made. Consequently under s. 32 
the makeris bound to pay itat thatsame date, and 
presentment is unnecessary having regard to 8. 64. 
In my judgment, therefore, the date at which the 
suit note “ought to have been paid by the party 
charged’ within the meaning of s 80 is the date 
of the note itself In the present case the party 
charged is the maker. If he had been the indorser, 
different considerations would arise, for under the 
explanation to s. 80, the indorser would be liable 
to pay interest only from the time that he 
received notice of dishonour. 

“In this connection I am not prepared, on the 
construction of this particular Act, to draw a distinc- 
tion between the words ‘are bound to pay’ in 
s. 32, and the words ‘cught to have been paid’ in 
s. £0. I think in this Act they mean substantially 
the same thing, and that if the maker ofa note 
was ‘bound to pay’ it at maturity, then he ‘ought 
to have paid’ it at maturity. 

‘In the result, therefore, I would hold'that in the 
present case the promissory note became payable 
immediately on its execution, that that was the 
date at which it ought to have been -paid within 
the meaning of s. 80, and that accordingly as 
against the maker, the promises is entitled to 
interest at 6 per cent. per annum from the date of 
the note”. 


This view, in our opinion, is the correct 
one, and on that view the learned Sub- 
ordinate Judge was correct in awarding 
interest at six per cent, per annum on the 
three instruments in question from the 
date of their execution. In these circum- 
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stances, it is not necessary for us to 
consider whether any valid demand for 
- the money was ever made, and if so, when 
it was made. The consequence is that the 
appeal is dismissed with costs, 

We have also before us cross-objections 
by the plaintiffs-respondents. They con- 
tend that ‘pendente lite’ interest should 
have been allowed them at 6 per cent. 
per annum in addition to interest up to 
the date ofthe suit, and interest after the 
date of the decree. It is conceded by the 
learned Counsel for the defendant-appellant 
that there is no reason why “pendente 
lite’ interest should not have been allowed 
to the plaintiffs, and we accordingly direct 
that it be allowed. 

Next, itis objected that the plaintiffs 
should have been allowed full costs of 
their suit This was a matter within the 
discretion of the learned Subordinate 
Judge. He did not exercise this discretion 
arbitrarily, but for reasons he has given 
in his judgment. We, therefore, see no 
reason to interfere on that point. 

Lastly, it was urged that the decree 
was not in accordance with the judgment. 
The contention is that by the words 
“aggregate amount”, at the end of his 
judgment, the learned Subordinate Judge 
meant the principal sum, plus interest, 
plus costs. We cannot positively say whe- 
ther the learned Subordinate Judge in- 
tended to include the costs inthe aggiegate 
amount, but we see no sufficient reason 
for allowing future interest on the costs also 
and we accordingly disallow the cross- 
objections on that ‘point. 

- The cross-objections have succeeded in 
part only, and we make no order as to the 
costs of them. 

N. Appeal dismissed. 

Cross-objections partly allowed. 


a 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Petition No, 543 of 1934 
May 13, 1935 
Aumonp, A. J.C. 
AHMAD AND aNoTHER—PETITIONERS 
VETS US 
ACHARAJ RAM AND aNnoTHER— 
OpposiTE PARTIES. 
- Civil Procedure Code (Act V of 1908), ss. 72, 60 (p) 
—Oollector,if can represent that temporary aliena- 
tion is objectionable — Question of maintainability of 
objection is for Court to dectde—Punjab Alienation of 
Land Act (XIII of 1900), s. 16—Prohibition under— 
Nature of—S. 60 (p), Civil Procedure Code, if applies 
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only to movable property—Appeal—Question of law 
can beraised for first time in appeal. 

Section 16, Punjab Alienation of Land Act, prohibits 
the sale in execution of a decree of land belonging to 
an agriculturist; it does not however prohibit its tem- 
porary alienation. Unders. 72, Civil Procedure Code 
the Collector is empowered to represent to the Court 
that the public sale of land in other cases is objection- 
able and thata temporary alienation of the land 
would satisfy the decree. He has however noautho- 
rity to represent that a temporary alienation is 
objectiqnable and even if he represents that a public 
sale is objectionable it is for the~Court to decide 
whether his objection should be maintained. 

Section 60 (p`, Civil Procedure Code applies only to 
movable property. 
` A pure question of law can be raised by.a Court for 


_the first time in appeal, 


~ OC, R. P. from anorderof the 


Second 


_Additional Judge, Peshawar, dated Octo- 


ber 8, 1934. f 

Lala Beli Ram Malhotra, for the Peti- 
‘ tioners, 

Lala Acharaj Ram Tandon, for the 
Opposite Parties. 

Order.—The decree-holders Acharaj ` 


Ram and Manohar Lal obtained a decree 
for Rs. 560 and costs against Ahmad and 
Fazal Muhammad. The defendants are by 
profession agriculturists and members ofa 
notified agricultural tribe. The decree- 
holder applied for execution of their decree 
hy temporary alienation of 33 kanals, 6 
marlas of land belonging to the judgment- 
debtors. The executing Court sent -the 
file to the Collector for necessary action. 
The Collector reported to the Court that 
the land of the judgment-debtors was not 
more than sufficient for their own main- 
tenance. Thereupon the executing Court 
ordered that the file should be consigned 
to the record room as infructuous. The 
decree-holders appealed in the Court of 
the District Judge and the Second Addi- 


_ tional Judge by his order of October 8, 


1934 held that the Oollector’s report that 
the land should not be temporarily alienat- 
ed was one which could not be accepted 
by the trial Court in view of the provi- 
sions of s. 72, Civil Procedure Oode. He 
therefore directed that the execution of 
the decree should be carried on. A peti- 
tion has been presented to this Court by 
the judgment debtors for revision of that 
order. It is contended that in the frst 
place the Additional Judge set up a case 
for the judgment-debtors which they 
themselves had not set up in the trial 
Court and further that on the merits the 
order was unjustified. As regards the 
former point the question which was 
raised by the Additional Judge is purely 
a question of law, which can certainly be 
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raised by a Court 
appeal. 

As regards the merits it is contended 
that the temporary alienation of the land 
is prohibited by s. 60 (p), Civil Procedure 
Code, read with s. 70, Land Revenue Act. 
This contention is clearly unmaintainable 
for s. 60 (p) applies to movable property 
only. It was further alleged in the 
grounds of revision that the appellate 
Judge had entirely overlooked the pro- 
visions of Sch. III, Civil Procedure Code. 
That ground however has not been argued 
before me and it is not even alleged that 
any notification has been issued by the 
Local Government under s. 68, Civil Pro- 
cedure Oode. The position is therefore as 
follows: Section 16, Land Alienation Act, 
prohibits the sale in execution of a decree 
of land belonging to 
it does not however prohibit its tempor- 
ary alienation. Under s. 72, Civil Procedure 
Code, the Collector is empowered to re- 
present to the Court that the public sale 
of land in other cases is objectionable 
and that a temporary alienation of the 
land would satisfy the decree. He has 
however no authority to represent that a 
temporary alienation is objectionable and 
even if he represents that a public sale is 
objectionable it is for the Court to decide 
whether his objection should be maintain- 
-ed. For these reasons the lower Appellate 
Court was correct in directing that the 
execution should proceed, and I accordingly 


for the first time in 


dismiss this application with costs, 
Pleader’s fee Rs. 20. 
N. Application dismissed. 





OUDH CHIEF COURT 
Second Civil Appeal No. 97 of 1934 
August 5, 1935 
THomas, J. 
BISHNU SHAH—P tatntirr—A PPELLANT 
versus 
SHEO GOVIND AND OTHERS 
—DEFENDANTS— RESPONDENTS 

Evidence Act (I of 1812), s. 108—Presumption 
under—When arises—Person not heard of for seven 
years—At what time within that period he died is not 
a matter of presumption but of evidence—Onus of 
proof asto death at any particular time within the 

eriod. 
s Under s. 108, Evidence Act, it is not permissible 
for a Court to raise a presumption thata certain 
person died at a particular time anterior to the 
proceedings in which the question of his death was 
‘In issue. The presumption can arise only in respect 
of the fact of his being dead or alive at the time 
of those proceedings. If a person has not been heard 
of for seven years, there isa presumption of law 
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that heis dead; but at what time within that 
period he died is not a matter of presumption but 
of evidence, and the onus of ‘proving that the death 
took placeat any particular time within the seven 
years lies upon the person who claimed a right to 
the establishment of which that fact is essential. 


B.C. A. against an order of the Addi- 
tional Subordinate Judge of Unao, dated 
December 22, 1933. 

Messrs. R, B. Lal and Suraj Sahai, for 
the Appellant. 

Mr. Muhammad Husain, for the Respond- 
ents. 

Judgment.—This isea plaintiff's appeal 
against the judgment and decree of the 
learned Additional Subordinate Judge of 
Unao, dated December 22, 1933, up- 
holding the decree of the learned Munsif 
of Unao, dismissing the plaintiff's suit, _ 

The plaintiff brought a suit for redemp- 
tion of a house No. 776 and ahata No. 1489. 

The case for the plaintiff was that one 
Madari mortgaged the house in question 
to Fagirey Rai with possession on Novem- 
ber 9, 1872, for Rs. 50 that one of the con- 
ditions in the mortgage deed was that if 
the property was not redeemed within one 
year the mortgage money would bear 
interest at the rate of half anna per rupee 
per month, that Madari died about 50 years 
ago, and that his widow Musammat Janki, 
remained in possession of the house in 
dispute as the owner; that on March 17, 
19U6, she executed a sale deed for Rs. 99 
in favour of one Salig Ram who was 
Madari’s nearest reversioner and pre- 
decessor-in-title of respondents Nos. 5 to7 
and that Salig Ram transferred his right 
to the present appellant on October 4, 1915, 
for Rs. 100. The plaintiff on these allega- 
tions claimed that he was entitled to re- 
deem the property on payment of Rs. 50 
only, and that the stipulation about the 
rate of interest was invalid being a clog’ 
on the equity of redemption. 

The contesting defendants denied the 
death of Madari and further pleaded that 
Musammat Janki was not competent 
to transfer the property to Salig Ram, and 
that Salig Ram was notthe nearest rever- 
sioner. They further pleaded that in case 
redemption was allowed the plaintiff should 
be made to pay a sum of Rs. 500 for re- 
building the house and about Rs. 765 as 
interest. 

The learned Munsif held that the plaint- 
iff had failed to prove that Madari died 
at the time- of the transfer made by 
Musammai Janki in favour of Salig Ram, 
That Musammat Janki was not com- 
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petent to transfer the property 
nor: was Balg Ram competent to 
pass any title tō his transferee, and 
therefore the appellant was not entitled to 
redeem the property. He accordingly dis- 
missed the suit. On appeal the plaintiff 
was allowed to amend his plaint, some 
additional issues were framed, and the suit 
was remanded for further enquiry. 

On receipt of the remand finding, the 
learned Additional Subordinate Judge, 
after carefully going into the appeal, up- 
held the finding arrived at by the learned 
Munsif, and dismissed the appeal. 

The plaintiff has now come up in 
second appeal. The sole point for decision 
in the case is whether the plaintiff is en- 
titled to sue. It is contended on his behalf 
that Madari was not heard of for nearly 
5C years, that Musammat Janki waited for 
nearly 26 years before the sale of the 
equity: of redemption and that she sold the 
property for legal necessity. 

The learned Additional Subordinate 
Judge after examining the evidence on 
record came to the conclusion that the 
plaintiff has failed to prove the time of 
Madari’s death. 

The learned Counsel for the appellant 
has drawn my attention to s. 108 of the 
Indian Evidence Act. Under this sec- 
tion it is not permissible for a Court, to 
raise a presumption that a certain person 
died at a particular time anterior to the 
proceedings in which the question of his 
death was in issue. The presumption can 
arise only in respect of the fact of his be- 
ing dead or alive at the time of those 
proceedings. Ifa person has not been heard 
of for seven years, there is a presumption 
of law that he is dead but at what time 
within that period he died is not a matter 
of presumption but of evidence, and the 
onus of proving that the death took place 
at any particular time within the seven 
years lies upon the person who claims a 
right to the establishment of which that 
fact is essential. 

I have not the slightest doubt that it 
was the duty of the plaintiff to prove that 
Madari died before the execution of 
the sale deed by Musammat Janki, which 
he has failed to do. It is thus clear that 
Musammat Janki was not competent to 
execute the sale-deed, Ex. 2 of March 17, 
1906. ae 

The learned Counsel for the appellant 
has also urged that Musammat Janki was 
competent to execute the deed for legal 
necessity. It is true that she _ could 
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make a transfer for legal neces- 
sity but the plaintiff must prove that 


Madari was dead at the time when Musdm- 
mat Janki executed the sale deed in favour 
of Salig Ram, this the plaintiff has hopeless- 
ly failed to prove. There can be no pre- 
sumption in Jaw that Madari was dead at. 
the time when Musammat Janki executed 
the sale deed. There is also no evidence 
that she had no other property in her 
possession, and that she was obliged to 
sell the property in dispute for legal 
necessity. I agree with the findings of 
the lower Courts that the plaintiff is not 
entitled to sue for redemption. . 

I accordingly dismiss the appeal with 
costs. 

N. Appeal dismissed. 


LAHORE HIGH COURT 
Second Oivil Appeal No. 636 of 1930 
February 22, 1935- 
CoLDsTREAM AND JAI Lat, JJ. ` 
PHUMAN SINGH anv orurres— 
PLAINTIFFs—A PPELLANTS 


versus J 
Musammat KISHNO—DEFENDANT 
—RESPONDENT 


Custom (Punjab) — Widow — Khahgoora Jats of l 
Ludhiana Tahsil—Mere unchastity, if involves any 
penalty—Widow not leaving her husband's house— 
Whether can be deprived of her widow's estate, 

Among Hindu Jats mere unchastity involves no 
penalty. So long as she does not leaveher hus- 
band’s house, she cannot be deprived of her 
widow's estate, 

S. C. A. from the decree of the District 
Judge, Ludhiana, dated February 24, 1930, 
reversing that of the Subordinate Judge, 
Second Class, Ludhiana, dated January 3, 
1922. : 

Lala Badri Das, R. B., 
lants. - 
Mr. Inder Dev for Mr. Achhru Ram, for 
the Respondent. 


Coldstream, J.—Chanda Singh a 
Khahgoora Jat of Ludhiana Tahsil, died 
about 1918, leaving a widow Musammat 
Kishno who took possession of his pro- 
perty, about 36 bighas ofland a house and 
two residential sites. On November 9, 
1926, Phuman Singh and thirteen other 
collaterals of Chanda Singh instituted a 
suit for possession of Chanda Singh's land 
alleging that Musammat Kishno had for- 
feited her right by her unchastity. The 
trial Court decreed the suit but on ap- 
peal the District Judge of Ludhiana, while 
holding it established that Musamr at 
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Kishno had been unchaste (she had given 
birth to an illegitimate child some months 
before the suit) dismissed the suit because 
he found it not proved that Musammat 
Kishno had left her husband’s house. 
Against this decision the collaterals have 
appealed, the learned District Judge 
having granted a certificate on the ques- 
tion whether Musammat Kishno can be 
deprived of her widow'sestate although 
she has not left her husband's house. 

It is contended by Mr. Badri Das that 
the lower Court's decision is not justified 
by theevidence on the record. He relies 
mainly on a riwaj-i-am compiled in 1882 
from information givenby tribes of the 
locality to which the parties belong which 
declares the custom to be that am unchaste 
widow is deprived of her right in her de- 
ceased husband's estate and goes on to 
define an unchaste widow as one who is 
habitually unchaste and gives birth to 
illegitimate children. Hehas also refer- 
red us to the often-cited ruling, Sobhi v. 
Bhana (1) and to two judgments of Munsifs 
delivered in 1922 and 1895 (Suit No. 79 
of 1922 and Suit No. 180 of 1595). In 
reply relianceis placed by the respond- 
ent's Counsel onthe riwaj-i-am prepared 
. at the time of the settlement of 1911. 
The rule there stated (in answer to Ques- 
tion No. 42) is that among Hindu Jats 
mere unchastity involves no penalty. 

“So long as the widow does not leave her 
huaband’s house she is safe; on leaving his house 
she is generally dispossessed.” ; 

This is important evidence raising a 
presumption against the appellants. We 
have -been led through the evidence of 
both sides by the appellants’ Counsel and I 
find that there is a good deal of evidence, 
including several judicial decisions, going 
to show that thecustom was rightly de- 
clared in this riwaj-i-am and that this evi- 
dence is much more weighty than that put 
forward by the appellants. Seeing no 
sufficient reason for interfering with the 
decision of the Court below I would dis- 
miss this appeal, with costs. 

Jali Lal, J.—I agree. 

N. Appeal dismissed. 


(1) 25 P R 1891. 
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OUDH CHIEF COURT 
First Civil Appeal No. 38 of 1933 
August 9, 1935 
Kına, C. J. AND SMITE, J. , 
DWARKA SINGH DEFENDANT — 
- APPELLANT 
versus 
B. HARIHAR BAKHSH SINGH anD 
OTA ERS— PLAINTIFFS — RESPONDENTS 

Will— Universal legatee — Liability for debts of 
testaetor—Hindu Law—Liability of heirs. 

There is no reason why a universal legatee should 
stand ina more favourable position than a universal 
donee in respect of the liabilities of his testator. 
He is liable to the extent of the property of 
the testator in his hands for the debts and liabili- 
ties of the testator. This is also in accordance with 
the general principles of Hindu Law governing the 
liability of heirs. 

F. C. A. against the decree of the First 
Additional Subordinate Judge, Sultanpur, 
dated March 1°, 1933. 

Mr. H. Husain, for the Appellant. 

Messrs. Bhagwati Nath and Ganpat 
Sahai, for the Respondents, 


Judgment.—This is an appeal from a 
judgment and decree, dated March 10, 
1933, of the learned Additional Subordinate 
Judge of the Sultanpur District. . 

The facts briefly are that there were 
three brothers, Sheo Bhikh Singh, Sheo 
Sahai Singh and Ramphal Singh. They 
owned a share of about aap biswas in a 
certain mahal in a village called Chandauli. 
The greater part of this share they mort-. 
gaged for a sum of Rs. 800 on June 3, 
1892, to three men named Gaya Bakhsh 
Singh, Bishunath Singh and Chanda Bakhsh 
Singh. Later, on April 18, 1895, they 
executed a deed of further charge for a 
sum of Rs. 200 in favour of Gaya Baksh 
Singh, Bishunath Singh and Jageshwar 
Bakhsh Singh, the sons of Chanda Bakhsh 
Singh. Afterwards, on various dates be- 
tween 1895 and 1907, six other deeds were 
executed, which purported to be deeds of 
further charge. The first three of these 
deeds purported to have been executed on 
behalf of Sheo Bhikh Singh, Shoe Sahai 
Singh and Ramphal Singh, the fourth 
purported to be executed by Shoe Bhikh 
Singh and Sheo Sahai Singh, and the 
fifth and sixth purported to be executed 
by Sheo Sahai Singh alone. Sheo Bhikh 
Singh and Ramphal Singh afterwards died. 
They were issueless, and Bheo Sahai 
Singh succeeded to the property after 
their deaths. He himself was also issueless, 
and died about 1914. He had made a will 
in favour of one Dwarka Singh, who, on 
August 19, 1930, brought a suit in the 
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Court of the Munsif of Amethi at Sultan- 
pur seeking to redeem the mortgaged 
property on : payment only of what was 
due under the original mortgage of June 3, 
1892. The defendants in that suit, who 
were the representatives-in-interest of the 
original mortgagees, contended that besides 
what was due under the origina] mortgage- 
deed, the plaintiff in that suit was also 
liable to pay the amount due under the 
deed of further charge of April 18, 
1895, and the six subsequent deeds referred 
to above. The learned Munsif; on Janu- 
ary 24, 1931, gave the plaintift a decree 
for redemption of the mortgaged property 
on payment of what was due under the 
original deed of June 3, 1892, and 
the deed of further charge of April 18, 
1095. The plaintif was not found liable 
to pay anythifg under the six subsequent 
deeds. The defendants in that suit ap- 
pealed, but as they did not pay the correct 
court-fee, their appeal was dismissed by 
the Subordinate Judge on July 31, 1931. 
The plaintiff Dwarka Singh, paid up 
the amount found due from him, and got 
possession of .the mortgaged property on 
June 30, 1932. The defendants in that 
suit are the plaintiffs in the present suit. 
They brought this present suit claiming a 
total sum of Rs. 5,132-2-0 under the six 
deeds referred to above, and asking that 
in default of payment one-third of the 
- mortgaged property, (i. e„ the share 
of Sheo Sahai Singh), be sold. The 
defendant, Dwarka Singh, pleaded that 
the deeds in question constituted no 
charge on the mortgaged property, and 
further pleaded. that the suit was barred 
by the principle of res judicata, and was 
also barred by time. The judgment of the 
learned Subordinate Judge shows that 
the plea of limitation was abandoned by 
the defendants Counsel. He found that 
the decision in the. previous suit did not: 
operate as res judicata. He found that the 
six deeds, which form the basis of the 
present suit, did not constitute charges on 
the share of Sheo Sahai Singh in the 
property. He, however, gave the plaintifis 
a money decree for theamount claimed, as 
against the assets “if any”, of Sheo Sahai 
Singh in the hands of the defendant. 
Against that decision the defendant, Dwarka 
Singh, has preferred this -present appeal. 
Substantially, the only point taken before 
us in arguments is that the defendant is 
not liable, as the legatee of Sheo Sahai 
Singh, to pay what is due under the six 
deeds in questicn: It was common ground 
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in the Court below that these deeds were 
really executed by Sheo Sahai Singh alone. 
The learned Counsel for the appellant re- 
ferred us to rulings reported in Ramadhin 
Misra v. Sitla Bakhsh Singh, 17 O. C. p.303 
(1), Gaya Prasad v. Rachpal, 9 O. L. J, 
p. 484 (2) and Kandhiya Bakhsh Pande v, 
Ram Charitar, 1 O. W. N. p. 678 (3). It 
was held in the first of these rulings that 
where the executant of a deed of mortgage 
executes a suibsequent deed, by which 
he creates a personal covenant not to re- 
deem the prior mortgage until he has 
satisfied the amount due on the subsequent 
deed; the covenant. can -be enforced 
against him personally, but not against a 
subsequent transferee of the mortgaged 
property, In the second case it was held 
that an undertaking by a mortgagor, who 
takes a fresh advance, that he will not 
redeem the mortgage until he has re-paid 
the advance, is legal and enforceable 
against himself, but is not a charge on the 
land and itis not enforceable against a 
purchaser of the land. In the third case it 


` was held that a deed styled as “tamasuk 


zar-i-mazid”, and giving no details of the 
property, but a mere reference to.the ori- 
ginal mortgage, cannot be regarded as 
a deed of further charge. It creates only 
a personel covenant against ~ the. mort- 
gagor, and does not involve his transferee 
in any liability. a 
We do not think that the principle laid 
down in those rulings can be made appli- 
cable to the facts of the present case, for 
here we are not concerned with a transferee 
for value, but a legatee. fomewhat more 
to the point is an old decision to which we 
were referred by the learned Counsel for 
the appellant reported in Ram. Oootum 
Chowdhury v. Oomesh Chunder Chatterji, 
21 W. R. (Sutherland) p. 155 (4). It was 
there held that parties in possession under 
a will, i. e, a voluntary transfer without 
any consideration except that of family 
affection, are ‘not thereby bound to pay 
the debts of the former holder, whether 
the donee’s possession began at the date 
of the instrument called a will, or after the 
death of the testator. 
- On the other side it was contended that 
the defendant-appellant is the legal re- 
presentative of Sheo Sahai Singh within 
the meaning of s.2 (11), Civil Procedure 
(3) 9 O L 3484, 70 Ind. Ons. 06; | 
are 1828 Ondi 24, : - Oas. 66; 4 U PL R (O) 110; 
1055: ALB 1925 Gudh ria ie SR 
(4) 21 W R 155, i 
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Code, and is Sheo Sahai Singh’s uni- 
versal legatee. Reference was also made 
to s. 37 of the Indian Contract Act, and to 
s. 128 of the Transfer of Property Act. In 
support of the contention that the .defend- 
ant is the legal representative of Sheo 
Sahai Singh, reference was made to rulings 
reported in Dinamoni Chaudhurani v. Ela- 
hadut Khan, 80.W.N. p. 843 (5), Dakoju 
Subbarayudu v. Musti Ramadasu, I. L. R. 
45 Mad. p. 872 (6), Kusum Bandhu Chakra- 
vrrti v. Ramdayal Bhattecharji, 69 I. O. 
p. 179 (7), Maddala Madhayarayudu v. Ta- 
nikalla Subbamma, 35 I. O. p. 124 (8) and 
Sachindra Nath Maity v. Bepin Behari 
Sasmal, 35C. W. N. p. 1028 (9). 

The first question is whether Dwarka 
Singh was, in fact, the universal legatee 
of Sheo Sahai Singh, The will -in ‘ques- 
tion has unfortuately not been produced 
by either side, so it cannot be said pre- 
cisely what were its provisions. In the 
previous suit, however, in which Dwarka 
Singh, the present defendant, was seeking 
as plaintiff to redeem the mortgaged pro- 
perty, he said in para. 9 of the plaint that 
Sheo Sahai Singh died at the endof De- 
cember, 1914, and that he (the plaintiff) 
entered into possession of his assets by 
virtue of the will executed by Sheo Sahai 
Singh, (“muddai zaria wasiyat-nama na- 
wishta Sheo Sahai Singh kabiz tarka mut- 
wafi hua”. At the end of the -above 
paragraph of the plaint he spoke of 
himself as being the representative of the 
mortgagors ("kaim mukam rahinan”). In 
the present suit, in para. 5 of their plaint, 
the plaintiffs said that Sheo Sahai Singh 
died about 18 years ago, and the defènd- 
ant became his representative, (“kaim 
mukam”), by virtue of the will executed 
by Sheo-Sahai Singh. In his written 
statement the defendant took 'no exception 
to that part of the plaint, the contents 
of paras. 4 to 7 of the plaint being 
admitted, As far as can be seen, there- 
fore, from the materials at our disposal, the 
‘defendant, Dwarka Singh, was the 
universal legatee of Sheo Sahai Singh, 
and we shall dispose of the appeal on 
that assumption. 

As regards the question whether the 
defendant is the legal representative of 

(5)8 O W N 843, 

(6) 45M 872; 68 Ind Oas, 942; 15L W 309; 42M 
LJ 301; 30M L T 202; (1922) M W N 375; A I R 1923 
Mad. 237. 

(7) 69 Ind. Cas. 179, ` 

(8) 35 Ind, Cas, 124. 

(9) 35 W N 1028; 136 Ind. Oas.543; AIR 1932 
Cal. 206; Ind. Rul. (1932) Oal.223. | 
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Sheo Sahai Singh, we think, having regard 
to the definition of legal representative 
given in s.2 11) of the Code of Civil 
Procedure, that heis his legal representa- 
tive. 

The question remains whether, as the 
universal legatee of Sheo Sahai Singh, 
the defendant has rightly, had passed 
against him a money decree to the extent 
of the assets of Sheo Sahai Singh in his 
hands. It is somewhat curious that the 
position of a universal legatee as distinct 
from that of a universal donee should be 
a matter of doubt, but such appears to 
be the case. The question seems to us 
to be determinable only on the basis of 
analogy. According to s. 37 of the Indian 
Contract Act, promises bind the repre- 
sentatives of the promisurs in case of the 
death of such promisors before perform- 
ance, unless a contrary intention appeais 
from the contract. According to s. 128 
of the Transfer of Property Act, 

“Subject to the provisions of s. 127, where a gift 
consists of the donor's whole property, the donee. 
is personally liable for all the debts due by and 
liabilities of the donor at the time of the gift to 
the extent of the property comprised therein ` 

We can see no reason why a universal 
legatee should stand in a more favourable 
position than a universal donee in respect - 
of the liabilities of his testator. That he 
should be liable to the extent of the prop- 
erty of the testator in his hands for the 
debts and liabilities of the testator is also 
in accordance with the general principles 
of Hindu Law governing the liability of 
heirs. We may refer on the position of 
heirs generally to Sarkar’s Hindu Law, 
(7th Edition), pages 431-432. 

The result is that we are in substantial 
agreement with the learned Additional 
Subordinate Judge. One difficulty, how- 
ever, remains. The learned Additional 
Subordinate Judge has given the plaint- 
iffs a money decree asagainst the assets, 
“if any”, of the deceased Shev Sahai 
Singh in the hands of the defendant. 
As Sheo Sahai Singh came by survivor- 
ship into the whole of the property, his 
assets, strictly speaking, would include 
the whole of that property. In the plaint, 
however, it was only asked that a one- 
third share out of the entire property 
mortgaged should be put to sale in the 
event of the decretal amount not being 
paid. In these circumstances ve must 
make it clear that the decree is execut- 
able only against the one-third share 
specified at the end of the plaint. The 
learned Counsel for both parties agree 
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that this is the correct view of the matter. 
With this modification we uphold the 
decision of the learned Court below, and 
dismiss the appeal with costs. 

Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1419 of 1934 
December 20, 1934 

: Acna HAIDAR, J. 
KULU- PLAINTIFF—ÀPPELLANT 
versus 
RAN SINGH—DszrenDant — RESPONDENT 

Registration Act (XVI of 1908), s. 17 (2) (vi)— 
Compromise—Decree substantially 
promise — Compromise į unregistered — Admissibil- 
ity. 

“n deciding ae to admissibility of a compromise 

without registration no hard and fast rulecan be 
laid down. Each case would depend upon its own 
facts and circumstances. All _ thatis necessary to 
see is whether the decree is substantially based upon 
the deed of compromise so thatthe terms of the 
compromise must be deemed to have been read into 
the body of the decree. The deed of compromise 
may be copied out verbatim in the body of 
the decree or it may be attached to the decree by 
means of aschedule. It would be equally permissi- 
ble if there is a clear reference to the compromise 
which was before the Oourtand which must be taken 
to have been an integral part of the decree in view of 
the language used. : 

S. 0. A. from a decree of the Senior Sub- 
Judge, Kangra District, at , Dharamsala, 
dated June 26, 1934, reversing that of the 
Sub-Judge, Fourth Class, Kangra, dated 
March 1, 1934. 

Messrs. Fakir Chand and Chiranjiva Lal 
Aggarwal, for the Appellant, 

Mr, Ram Parshad Khosla, for the Respon- 
dents. 

Judgment.—This appeal raises a nice 
point involving the interpretation of certain 
provisions of the Indian Registration Act 
and has been argued very ably by the 
learnedjCounsel for both parties. 

Kalu the appellant,is the own brother 
of Ran Singh, defendant. Their father was 
one Diwana. Some time in 1914 Diwana 
gifted the land in suit to Ran Singh thereby 
disinheriting his other son Kalu. On 
June 27,1914, Kalu brought a suit against 
bis father Diwana and his brother Ran 
Singh and asked the Court to give him a 
declaration that the gift would not in any 
way affect bis reversionary interests on the 
death of his father. On July 23, 1914, the 
parties arrived at a compromise in these 
terms:—On the death of defendant No. 1 
Diwana the plaintiff on payment of Rs. 100 
todefendant No. 2 Ran Singh, would be 
entitled to take half of the land in dispute, 
and the defendant No, 2 undertook, on the 





death of defendant No. 1 to give half of 
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the land in suit to the plaintif on receipt 
of Rs. 100. The parties agreed to this 


arrangement and presenting the deed of 
compromise before the Oourt asked that 
the suit should be dismissed. Thereupon 
the statement of the parties was recorded 
and the Court made the following order:— 

“Io accordance with the deed of compromise let 


the record be consigned to the record room and 
plaintiff's claim dismissed." the 


Diwana died in 1932 and the plaintiff 
had to bring the present suit basing his 
claim upon the deed of compromise and 
the order of the Court. The trial Court 
decreed tae plaintiff's suit. The defend- 
ant went up in appeal and the i 
Subordinate Judge has ec ee 
appeal ard dismissed the plaintiff's suit 
on the grcund that, as the compromise was 
not registered and was therefore, inadmis- 
sible in evidence, the plaintiff could not 
maintain the present suit which was based 
on the compromise. The plaintiff has 
now come up to this Court in second 
appeal 

wo points were argued by the Cou 

for the plaintiff-appellant. First, that rie 
Case was governed by s.17(2) and the 
opening words “any decree or order of a 
Court” in sub-cl. (vi). His argument ig 
that although the compromise may not 
have been actually incorporated in the 
decree dated July 23, 1914, still by neces- 
sary implication it must be taken to have 
been so incorporated. The Court in its 
order makes a distinct reference to the 
terms of the compromise and to all intents 
and purposes, if must be taken that the 
Compromise was part and parcel of the 
decree. The second argument is that the 
compromise has been acted upon for a 
period of about 18 years since in pursu- 
ance of the terms of the compromise 
Diwana continued to be in Possession while 
under the deed of gift the defendant would 
have-taker possession immediately, 

In my opinion the first point is covered 
by Jai Lajiv. Alliance Bank of Simla Ltd. 
(1) and the second by Dalip Singh v. Dalip 
Singh (2) and numerous other authorities. 

The Ìearned Counsel for the respondent 
relied upon the Privy Council judgment 
in the wel-known case of Hemanta Kumari 
Debi v. Midnapur Zamindar Co. (3). 
aeS Ind. Cas, 300; A I R 1930 Lak. 855: 12 Lah, 


(2) 122 Ind. Oas. 493; A I R 1930 Lah. 446: 
ssn) Lah. 355. oneal 
(3) 47 C 285; 53 Ind. Oas. 534; A I R.1919 P 
79; 461A 240; 37 M L J 525; 17 A UJ 447: a 
O WN177; 192M WN 66; 27 ML T 42-11 LW 

301; 31 O Lid 298; 22 Bom. L R488 (P 0), 
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That case was considered in Jai Lagiv. 
Alliance Bank of Simla Ltd., (1) and 
does not really touch the point involved in 
this case. Ghulam Mustafa Khan v. 
Ghulam Nabi (4) was also relied upon by 
the learned Counsel. In deciding such 
and similar cases no hard and fast rule 
case would 


can be laid down. Each 
depend upon its own facts and circums- 
tances. All that is necessary to see is 


whether the decree is substantially based 
upon the deed of compromise so that the 
terms of the compromise must be deemed 
to have been read into the body of the 
decree. The deed of compromise may 
be copied out verbatim in the 
body of the decree or it may be attached 
tothe decree by means of a schedule, a 
course suggested by their Lordships of the 
Privy Council in Hemanta Kumari Debi 
v, Midnapur Zamindari Co. (3). It 
would be equally permissible if there is 
a clear reference to the compromise which 
was before the Court and which must be 
taken to have been an intergral part of 
the decree in view of the language used. 
In my judgment the present case is 
governed by the last alternative and the 
Court below was- in error in holding that 
the compromise was inadmissible for 
want of registration. I hold that the 
document was not.compulsorily registrable 
and was, therefore, admissible in evidence 
though not registered. 
There are some outstanding points which 
are not covered by the judgment of the 
Court below. I remand the case under 
the provisions of O. XLI, r. 23, Civil 
Procedure Code, to the lower Appellate 
Qourt for disposal according tolaw. The 
appellant shall get the costs of this appeal. 
Oourt-fees stamp shall be refunded to the 
appellant. 
Case remanded, 


N. 
"(4) 4 Lah. 263; 75 Ind. Oas, 461; A I R1923 Lah. 
581. 
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OUDH CHIEF COURT 
First Civil Appeal No. 117 of 1933 
August 7, 1935 
SRIVASTAVA AND Suita, JJ. 
BHARAT SINGH AND oTHERS—PLAINTIFFS 
Dor —APPELLANTS 
versus 
GUR PARSAD SINGH AND OTHERS 
— DEFENDANTS—RESPONDENTS 
Limitation Act(IX of 1908), Sch. I, Arts 109, 
120—Reversioners suing transferees from widow as 
trespassers—Decree on the footing that possession of 
trespassers after widow's death was’ wrongful—Subse- . 
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quent suit for mesne profits—Limitatton applicable 
—Suit for ejectment treating defendant as tenant 
—Subsequent suit against him as trespasser— 
Maintainability of —Estoppel. 2 

Where the reversioners electing to avoid the 
transfers effected by the widow instituted a suit 
treating the transferees in possession as trespassers 
and a decree was passed in their favour on 
the footing that the defendants’ possession after 
the death ofthe widow was wrongful against 
the plaintiffs, and it was admitted that if the 
plaintiff had chosen to include a claim for mesne 
profits since the date of the widow's death in that 
suit, there was nothing to debar them from doing 


80; R 
Held, that the mesne profits claimed ina subse- 
quent suit against the defendants were profits 


- which had been wrongfully received by the defend- 


ants within the meaning of Art 109, Limitation 
Act and the said profits could not be said to have 
been received by the defendants as co-sharers and 
hence the case did not fall under Art, 120. 

[Oase-law discussed ] 

Where it was open to the plaintifs to accept 
the defendant in a suit for possession as a tenant, 
having elected once to accept the defendant as 
a tenant and brought a suit for ejectment against 
him, they cannot subsequently be allowed to shift 
their ground and sue him as a trespasser. Baldeo. 
Singh v. Imdad Ali (4), referred to. 


F. O. A, against the decree of the learned 
Sub-Judge, Malihabad, Lucknow District, 
dated Sep-tember 18, 1933, 

Mr. D. K. Seth, for the Appellants. 

Messrs. Wasim and Pearey Lal Varma, 
for Respondents Nos.1 to 3. 

Mr. Onkar Narain Bakhshi, a8 Guardian 
for Respondent No. 4. 

Judgment.—This is a plaintiffs’ appeal 
against the decree dated September 18, 
1933, of the learned Subordinate Judge of 
Malihabad in the Lucknow District. ' 

The facts of the case are that one 
Musammat Bhagana was in possession of 
an eightannas share in Salehnagar, in- 
cluding its hamlets, and a one annashare 
in Shahmau, belonging to her husband, 
Munnu Singh, as a Hindu widow, On 
February 2,1897, she jointly with the 
plaintiffs executed a sale-deed in respect of 
her share in village (‘haukandhia, a hamlet 
of Salehnagar, in favour of the ancestors 
of defendants Nos. l to 3. She died on 
August 24,1927. On Novemoer 4, 1927, a 
suit was instituted by the present plaint- 
iffs, who claimed to be the next reversion- 
ersof Munnu Singh, for possession of the 
shares in Salehnagar and Shahmau 
which had been in the possession of 
Musammat Bhagana. Gur Prasad singh, 
who is defendant No.lin the present 
suit, was also madea party to this suit 
as a transferee of the property conveyed 
under the sale-deed dated February 2, 
1897, referred to above, This suit was 
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dismissed by the trial Court but on appeal 
to this Court it was held that the aforesaid 
sale-deed was binding in respect of the 
share of two of the plaintiffs, but was not 
binding in respect of the share of the third 
plaintiff, who atthe time of the sale-deed 
was a minor. Inthe result the plaintiffs’ 
claim was decreed for possession in res- 
pect of the entire property which formed 
the subject of the guit with the exception 
of two-thirds of the property conveyed by 
the sale-deed dated February 2, 1897. 
The present suit was instituted by the 
plaintiffs on January -23, 1933, for a decla- 
ration that they were the owners of the 
entire 10 biswas share in village Salehnagar 
and thatthe present khewat was wrong 
and fit to be corrected. They also claim- 
ed a decree for possession in respect of 
37 bighas, 1 biswa and 12 biswansis of land 
in “Salehnagar on the allegation that the 
defendant No, 1 had executed a patta in 
respect of it in favour of his son, defend- 
ant No. 3, which patta was alleged to be 
fictitious. Lastly, they claimed a decree 
for mesne profits from October 1, 1927, to 
February 27, 1930, the date on which their 


previous suit had been decreed by the 
Ohief Court, 
The defendants completely denied the 


claim, and contended that the plaintiffs 
were not entitled to any of the reliefs claim- 
ed in the suit. 

The learned Subordinate Judge was 
not satisfied that the entries in the 
khewat were incorrect, and was of opinion 
that the plaintiffs had no cause of action 
for the declaration sought by them. As 
regards the 37 bighas odd land in Saleh- 
nagar, he found that the defendant No.3 
held it as a tenant, and that the patta in 
his favour was not ` proved to be fictitious. 
He accordingly held that the suit for pos- 
session in respect of the said land was not 
maintainable in the Civil Court. As 
regardsthe claim for mesne profits, he held 
that the claim in so far as it related to the 
period preceding the institution of the 
previous suit was barred by O. II, r. 2 of 
the Code of Civil Procedure. He further 
held that under Art. 109 of the Indian 
Limitation Act the claimin so far as 
it related to a period beyond three years 
before the institution of the present ‘suit 

. was barred by that article. He according- 
ly held that the plaintiffs were entitled to 
a decree for mesne profits only from 
January 23, 1930, to February 27,1930. As 
a result of these findings he gave the 
plaintiffs a decree for mesne profits for 
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the period just stated, and dismissed the 
rest ofthe claim. 

The learned Counsel for the plaintiffs-ap- 
pellants has not disputed the correctness 
of the lower Ovurt’s finding in respect of 
their claim for declaration. He has con- 
fined his arguments to the questions of 
mesne profitsand possession in respect of 
the 37 bighas odd land. 

As regards mesne profits, it is contend- 
ed that the claim was governed by Art, 120 
of the Indian Limitation Act,.and not by 
Art. 109. Article 109 relates to suits for 
profits of immovable property belonging 
tothe plaintiff which have been wrong- 
fully received by the defendant. It is 
argued that asthedefendants were held 
entitled to retain possession of two-thirds 
of the property conveyed under the sale- 
deed dated February 2, 1697, therefore, 
it could not be said that the profits re- 
ceived by them in respect of the remain- 
ing property which had been decreed to the 
plaintiffs were profits which were wrong- 
fully received by the defendants within 
the meaning of this article. In other 
by reason 
of the defendants’ possession having been 
maintained in respect of two-thirds of the 
property transferred under the sale-deed 
dated February 2, 1897, the position of the 
defendants in respect of the property dec- 
reed in favour of the plaintiffs was not that ` 
of trespassers, but of co-tenants. We are of 
opinion that this argument is fallacious, 
and -cannot be accepted. The plaintiffs 
were the reversioners of Munnu Singh, 
husband of Musammat Bhagana. The 
transfers made by Musammat Bhagana 
were voidable at their instance. They 
elected to avoid the transfers made by 
them, and instituted the former suit 
treating them as trespassers. Their claim 
was upheld in regard to part ofthe pro- 
perty, and a decree was passed in their 
favour on the footing that the defendants’ 
possession after the death of Musammat 
Bhagana was wrongful against the 
plaintifs. On a question put by us the 
learned Counsel for the plaintiffs admit- 
ted that, if the plaintiffs had chosen to 
include a claim for mesne profits since 
the date of Musammat Bhagana’s death 
in their previous suit, there was nothing 
to debar them from doing so. In the 
circumstances it seems to be perfectly 
clear that the profits now claimed were 
profits which had been wrongfully re- 
ceived by the defendants within the 
meaning of Art. 109. It is impossible 
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to accede to the plaintiffs’ argument that 
the said profits were received by the de- 
fendants as co-sharers. : 

Reliance was also placedon Banwari Lal 
v. Mahesh, L. R. 45 I. A. 284 (1), Maung Po 
Kin v. Maung Shwe Bya,I.L.R. 1 Rang. 405 
(2) and Yerukola Penta Jogulu v. Yerukola 
Penta Tatayya, I.L. R. 45 Mad. 648 (3) 
in support of the argument that Art. 109 
does not apply to the case. Banwari 
Lal v. Mahesh, L.R. 451. A. 234 (1) was 
the case of a transferee from a Hindu 
father, and the transfer was set aside on 
ecndition of the son’s paying the money to 
the vendee. In such a.case it is obvious 
that the possession of the vendee could 
not be said to have been unlawful while 
the deed stood. In the Rangoon case 
Kin v. Maung Shwe 
Bya, I. L. R. 1 Rang. 405 (2) the 
suit had been brought by one co-heir 
against another. It was heldthat as the 
occupation of the co-heir could not be 
‘wrongful, therefore, Art. 109 did 
not apply. Similarly in the Madras 
case Yerukola Penta Jogulu v. Yeru- 
kola Penta Tatayya, I. L. R.45 Mad. 
648 (3) a suit for partition and account 
was brought by one brother against the 
other brothers and it was held that the 
article - applicable was 120 and not 
109. We have already shown that in the 
previous suit the plaintifis had sued the 
defendants as trespassers and their posi- 
tion was not that of co-tenants. These 
authorities have, therefore, no application 
to the present case. We are, therefore, 
of opinion thatthe decision of the lower 
Court holding that the clam for mesne 
profits was governed by Art. 109 of the 
Indian Limitation Act, is correct. 

Next as regards the claim for possession 
in respect of the 37 bighas odd land in 
Salehnagar. The simple question is whe- 
ther the defendant No.3 is in possession 
of this land as a trespasser- or as a4 
tenant. The plaintiffs’ 
patta given to him by defendant No. 1 as 
lambardar is fictitious and that the defend- 
ant’s possession is only as a trespasser. 
Tt is admitted that the plaintiffs, after 
they had obtained the decree ` from the 
Chief Court, on November 10, 1930, 


(1) 45 I A 284; 49 Ind. Oas, 540; 21 O O 328; 4l A 
3230 W N 577; 6 OLJ lös; (ld) m WN 


440 (P U) nF 
R 405; 76 Ind. Oas, 855; AIR1924 Rang. 


(2) 1 
155. f 

(3) 45 M 648; 71 Ind. Oas, 177; (1922) MW N 
ais; 30 ML T 279; 42M LJ 507; 15L W 595; 


AT R1922 Mad, 150 (F B.) 


BHARAT SINGH v. GUB PARSAD SINGH (OUDH) 


-ant as a trespasser. 


him as a tenant 


case is that the. 


157 10 


brought a suit against the defendant 
No. 3in the Rent Court for his ejectment 
from these lands under s. 108, cl. (4) and 
ss. 62-A and 68-A of the Oudh Rent Act. 
In their plaint Ex. A-70 they alleged that 
the defendant was atenant of the land 
in question and had sub-let it contrary to 
the provisions of s. 68-A and was also 
not 2 resident of village Salehnagar in 
which the said lands are situate. This 
suit was dismissed by the Sub-Divisional 
Officer of Malihabad on June 2, 1931, 
(Ex. A-29) on the ground that the plaint- 
iffs alone had no right to maintain an 
action inejectment, The plaintiffs now 
turn. round and seekto treai the defend- 
Can they beallowed 
todo so? When the plaintiffs got the 
decree from the Chief Court and found 
defendant No: 3 in possession of the lands 
in dispute of which he was recorded as 
a tenant, there were two courses open to 
them. They could either accept him as.a 
tenant or if they wished to question the 
patta in his favour as fictitious treat 
him as a trespasser, They elected to treat 
and treating him as 
such brought a suit for ejectment against 
him. Having elected once to accept the 
defendant as a tenant they cannot be 
allowed to shift their ground and sue him 
asa trespasser. The case is similar to 
Baldeo Singh v. Imdad Ali, I. L. R.15 All. 
189 (4), where it was held that the service 
of a notice of ejectment was a conclusive 
admission of the existence of the relation- 
ship of Jandlord and tenant between the 
person issuing the notice and the person on 
whom it was served, It was further held 
that the person who had issued the notice 
could not afterwards sue the person against 
whom the notice had. been issued for 
ejectment in the Civil Court on the ground 
that he was not a tenant but a mere 
trespasser. We are accordingly of opin- 
ion that the claim for possession in res- 
pect of the land in Salehnagar has been 
rightly dismissed. 

The result, therefore, is that the appeal 
fails, and is dismissed with costs. 

The cross-objee:ions filed by the defend- 
ants have not been pressed. They are also 
dismissed with costs. 


N. Appeal dismissed. 
(4) 15 A 189; A W N 1893, 93. i 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1180 of 1929 
June 12, 1934 f 
Tek CHanpD anD AgsvuL Rasp, JJ. 
Fiem UJAGAR MAL-MAKHAN LAL 
—PLAINTIFF—ÅPPELLANT 
versus 
Firu NANHE MAL-KALLAN MAL 
— DEFEN DANT— RESPONDENT 

Sale—Plaintiff investing money—Loss, recovery of 
—ke-sale, right of—Proof of passing of property 
to defendant should be given—sale of unascertained 
goods—Appropriation by plaintiff and assent of 
defendant—Necessity of proving, before plaintiff can 
establish right to re-sell, 

In a suit for recovery of a sum of money being 
the amount of loss sustained by the re-sale of 
cotton which the defendant had purchased through 
the plaintiff, even though when the plaintif has 
invested his own money in. the transaction he is 
entitled to recover the loss in the same way as if he 
had been dealing with the-defendant as his princi- 
pal, yet itis necessary to show that the property 
in the goods had passed to the defendant so as to 
givea right to the plaintiff to re-sell the goods. 
Where the purchase is of unascertained goods, the 
property would pass oniy if there was appropria- 
tion by the plaintiff of goods answering the des- 
cription given in the contract, and such appropria- 
tion was assented to by the defendant. If the evi- 
dence as to appropriation is vague and no evidence 
has’ been adduced as to the defendant's assent, the 
property inthe goods should be held not to have 
passed to the defendant and no right of sale accrued 


to the plaintiff. 

S. 0. Ac from the decree ofthe District 
Judge, Delhi, dated April 8, 1929, reversing 
that of the Subordinate Judge, Second 
Class, Delhi, dated June 11, 1928. 

Mr. Qabul Chand for Mr. Shamair Chand 
and Mr, Shamair Chand, for the Appellant. 

Mr. Bishan Narain, for the Respond- 
ent. 

Tek Chand, J.— This appeal arises out of 
a suit tor Rs, 2,000 brought by the plaintiff- 
appellant against the defendant-respond- 
ent for recovery of Rs. 2,500 being the 
amount of the loss sustained by the re-sale 
of sixty bales of cotton, which the defend- 
ant had purchased through the plaintiff 
on October 6, 1925, and November 25, 1925. 
The plaintiff alleged that he acting asa 
pucca arthia for the defendant, had pur- 
chased the goods with his own money, 
that he haa duly appropriated sixty bales 
lying at the Khaisa Mills premises to these 
contracts, that the defendant had assented 
to the appropriation, and the property in 
the goods thus had passed to the defend- 
ant, but he having failed to pay tha price 
in tul the plaintiff re-sold the goods at 
the defendant's risk suffering a loss of 
about Rs. 2,500, which he is entitled tofrom 
the defendant. 

The learned District Judge has found 
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that the plaintiff had not acted as a pucca 
arthia for the defendant in these transac- 
tions, but that he was acting as an ordinary 
commission agent and had, therefore, no 
right to re-sell the goods under s. 221 of the 
Indian Contract Act. He has also found 
that there was no appropriation of the goods 
by the plaintiff, nor was such appropriation 
assented to by the defendant. On these 
findings he has dismissed the suit. 

After hearing the Appellant’s Counsel 
at length Idonot think it necessary to 
decide as to whether the parties dealt 
with each other as principal to principal, 
or whether the plaintif acted as an 
ordinary commission agent for the defend- 
ant. It is admitted that the plaintiff had 
invested his own money in the transac- 
tion and, therefore, he was entitled to 
recover the loss in the same way, as if 
he had been dealing with the defendant 
as a principal. But even then it was 
necessary to show that the property in 
the goods had passed to the defendant 
soas to give a right to the plaintiff to 
re-sell the goods. Admittedly the purchase 
was of unascertained goods, and the pro- 
perty would pass only if there was 
appropriation by the  plairtiff of goods 
answering the description given in the 
contract, and such appropriation was 
assented to by the defendant. The evidence 
as to appropriation, however, is very vague. 
The learned District Judge has found 
against the plaintiff on this point and no 
adequate ground has been shown for 
interference with this finding on second 
appeal. Nordid the plaintiff lead any 
evidence as to the defendant's assent. The 
property in the goods, therefore, did not 
pass to the defendant and the plaintiff 
had no right of re-sale. 

Further, the alleged re-sale was a very 
suspicious affair. No advertisement was 
made in the town of Delhi and the alleged 
purchaser was one Manji Ram from a 
village in Meerut District, who happened 
to come to the plaintiff's shop by chance. 
On the sale, possession of the goods did 
not pass to the alleged purchaser, and 
after a few days he is stated to have re-sold 
them to the plaintif. 

On these findings the plaintiff's suit has 
been rightly dismissed. The appeal fails 
and I would dismiss it with costs. 

Abdul Rashid, J.—I agree. 

N. Appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1607 of 1929 
November 28, 1934 
Aana HAIDAR, J. 
MAHLA SINGH— DEFENDAN T— 
APPELLANT 
Versus 
HARNAM SINGH anp oTAERS— 
PLAINTIFFS— RESPONDENTS 
Custom (Punjab)—Pre-emption—Preferential right 
of pre-emptor, if extends to shamilat—Vendee being a 


co-sharer in the general shamilat—Whether affects 
pre-emptor's rights. 

The preferential right of a pre-emptor exists not 
only in the proprietary rights in the lands but also 
extends to the shkamilat appertaining to lands 
and the mere fact that the vendee isa co-sharer in 
the general shamilat would not help him. Khair 
Din v. Ghulam Mohi-ud-Din (1), followed. 


B 0. A. from the decree of the District 
Judge, Gurdaspur, dated May 18, 1929. 

Mr. Dharam Bhushan, for the Appellant. 

Messrs. Mehr Chand Mahajan and R.C. 
Soni, for the Respondents. 

Judgment.—This is adefendant’s ap- 
peal arising out of a suit for pre-emption. 
Both the Courts below have decreed the 
plaintiffs’ claim and the defendant-vendee 
has come up to this Court in second appeal. 
The following pedigree table would be 
helpful in understanding the relationship 
of the parties : 


JIWAN SINGH 














Charat Singh Jaimal Singh Fateh Singh 
Pokhar Singh | 
nat j Lachman Singh Nath Singh Mahla 
Hira Singh t Singh, 

| vendee 

| 
| l | 
Lal Singh Mehr Singh Harnam Singh 


The plaintif came into Court on the 
allegation that, apart from being the 
agnates of the vendors, they were also 
his co-sharers in the land in suit which 
lay in khewats (khatas) Nòs. 14, 15, 38 and 
35. A question was raised as to the 
amount of consideration but that has been 
settled in the Oourts below and we are 
not coneerned with it. 

The vendee, defendant No, 2, pleaded 
that his right was superior to that of the 
plaintiffs. I may observe in passing that 
the plaintiffs had also pleaded that in a 
previous litigation it has heen decided 
that Mabla Singh vendee had not a superior 
right of pre-emption as against them and 
therefore that decision operated as res 
judicata. But for the purpose of the 
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present appeal it is not necessary to go 
into that question. 

The sole point which has been argued 
in this second appeal is whether the plain- 
tiffs are co-sharers in the land in suit 
and as-soch have a superior right as 
against the defendant-vendee. So far as 
khata No. 15 is concerned it was admitted by 
Mahla Singh vendee that the plaintiffs were 
co-sharers with the vendor Hira Singh, tothe _ 
extent of one-half and therefore had a pre- 
ferential right. He has, however, contend- 
ed that as the plaintiffs had no preferential 
right in respect of khatas Nos. 35 and 
39 the whole cf their suit was liable to 
dismissal. Let us take these khatas sepa- 
rately. As regards khata No. 14, it has 
been fully established from the revenue 
records that the plaintifs are co-sharers 
with the vendor Hira Singh in this khata 
inasmuch as they own a definite frac- 
tional share in the khata in suit. Mahla 
Singh has, it is true, purchased some 
specific fields in khataunis Nos. 83 and 
84 in this khata which can be described 
as hakkist mutfarrika. But this would 
not make Mahla Singh co-sharer of the 
vendor in khata No. 14. 

The same line of reasoning applies to 
khata No. 39 where also the plaintiffs and 
Hira Singh are co-sharers while Mahla 
Singh has no fractional share in it. He 
owns certain khataunis in this khata, 
namely, Nos. 419 to 421 but that would 
not make him a co-sharer in the khata. 

As regards khata No. 35, this khata is 
recorded in the revenue papers as shamuilat 
taraf labana hasab hissas jaddi, In this 
khata the vendee Mahila Singh owns 1-8th 
share by virtue of being proprietor in 
taraf labana. The plaintiffs and the vendor 
Hira Singh are co-sharers in this khata. 
The plea of Mahla Singh is that by virtue 
of his being a co-sharer in the shamilat 
he is entitled to defeat the plaintiffs’ 
claim so far as the sale of this shamilat 
is concerned. But this is not so as was 
held in Khair Din v. Ghulam Mohi-ud-Din 
(1), which Jaid down that the preferential 
right of a pre-emptor existed not only 
in the proprieary rights in the lands 
but also extended to the shamilat apper- 
taining to lands and the mere fact that 
the vendee isa co-sharer in the general 
shamilat would not help him. So far as 
khata No. 35 is concerned therefore the 
right in the skamilat would follow 
the rights- in the other khatas an:', as 


(1) 43 PR 1914; 22 Ind. Cas. 401; 52 P L-R 1914; 
142 P W R 1914, 
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undoubtedly the plaintiffs have got a 
preferential right in those khatas, they must 
be taken to havea superior right in this 
shamilat khata as well. 

The decision of the Courts below, ap- 
pears to be correct. I would, therefore, 
affirm thesame and dismiss this appeal 
with costs. 

xX. Appeal dismissed. 


PATNA HIGH COURT 
Civil Review No. 25 of 1935 
July 22, 1935 
Fazu Aut, J. 
MAHABIR SINGH AND OTHERS— 
PETITIONERS 
$ VETSUS 
BALDEO SINGH AND oTHERS— 
Opposite Party : 
Review. -Application for review, if should be ac-. 
companied by copy of judgment or order sought to 
be reviewed (Quaere)—Practice—Patna High Court 
—Amendment of rules, necessity of. 
Quaere.— Whether an application for review should 
be accompanied by a copy of the judgment or order 


sought to be reviewed. Wajid Ali Shah v. Nawal 
Kishore (3), referred to 
Necessity of amending rules of the Patna High 


Court so as to bring them into conformity with 
what is said to be the existing practice of the High 
Court, namely that in the case ofan application for 
review the application should be accompanied by 
a copy of the judgment or order sought to be 
reviewed, pointed out : 

Held, that as an uncertified copy of the judgment 
was filed with the application for review within the 
period of limitation but as the office required the 
appellant to produce a certified copy, the uncertifi- 
ed copy was taken back and a certified copy was 
filed afterwards and application under s. 5, Limita- 
tion Act, was granted, the application for review 
would be registered ascompetent. 


Mr. G. P. Das, for the Petitioners. 

Messrs. Sant Prasad and Ganesh Sharma, 
for the Opposite Party. 

Judgment.—The question which I am 
asked todecide is whether an application 
for review should be accompanied by a 
copy of the judgment or order sought to 
be reviewed. Order XLVII, r. 3, provides 
that the provisions as to the form of pre- 
ferring appeals shall apply mutatis mutandis 
to applications for review. Order XLI, r. 1, 
which is the provision applicable to ap- 
peals states that the memorandum of appeal 
shall be accompanied by a copy of the dec- 
ree appealed from and (unless the Appellate 
Court dispenses therewith) of the judgment 
on whichit is founded. Mr. Sant Prasad 
who appears on behalf of the opposite 
party contends that when these provisions 
ate read together, they give rise to the 
irresistible inference that an application 
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for review must be accompanied by a copy 
of the order or judgment which is to be 
reviewed. He also relies strongly upon 
8. 12 of the Limitation Act which provides 
that in computing the perioi of limita- 
tion prescribed for an appeal or an appli- 
cation for leaveto appeal anlan applica- 
tion for review of judgment the day on 
which the judgment, complained of was 
pronounced and the time reyuisite for 
obtaining a copy of the decree, sentence 
or order appealed from or sought to be 
reviewed shall be excluded. It is con- 
tended, and in my judgment, there is 
some force in the contention, that if it was: 
not intended that an application for review ` 
should be accompanied by a copy of the 
judgment, there was no necessity for mak- 
ing the provisions referred to above in 
the Limitation Act. Mr.Sant Prasad has 
also referred me to the case of Gangadhar 
Karmakar v. Sakhar Basini Dasya (1) 
and S. R. M. S. Chokalingam Chetty v. 
N.L. N. Lakshumanan Chetty (2) to show- 
that in those cases the parties seeking for 
review were allowed to exclude the time 
requisite for obtaining a copy of the order 
sought to be reviewed. Now I must state 
here that I would have had no hesitation 
in deciding the question raised before me 
in favour of Mr. Sant Prasad but for the 
fact that a Full Bench of the Allahabad 
High Court has decided in Wajid Ali 
Shah v. Nawal Kishore (3) that it is not 
necessary that an application for review 
should be accompanied by a copy of the 
decree, orderor judgment sought to be 
reviewed. Indeed: all the arguments which 
are advanced by Mr. Sant Prasad have 


` been dealt with in this judgment and.even 


though one might not be inclined to agree 
with all that is said there, there is no 
doubt that that judgment is entitled to 
very great respect, particularly as it has 
not, so I am told, been expressly dissented 
from by any other High Court. It ap- 
pears that in 1916 the Stamp Reporter 
drew the attention of a Division Bench of 
this Court to this decision of the Allah- 
abad High Court, but the learned Judges 
Sharfuddin and Roe, JJ. expressed their 
view that it was necessary that the judg- 
ment sought to be reviewed should be filed 
with the application. Since thenI am tol | 
the practice of this Court has been not 
to consider an application for review ag 

(1) 200 W N 967; 35 Ind, Oas 348240 L J 
Ao 38 M L J 224; 55Ind. Oas. 444; (1920)M W N 
228; 11 L W 217. 

(3) 17'A 213; A W N 1895, 61. 
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competent without acopy of the judgment 
or order sought to be reviewed. But as 
the learned Registrar has pointed in Civil 
Review No. 47 of 1932, that is a matter of 
practice and it is another question whether 
when inan application forreview the copy 
of the order sought to be reviewed is not 
filed uniil after the expiry of limitation, 
though the application was in other respects 
in order and in time, it can be on that 
account alone held to be time-barred. 
Unfortunately when Sharfuddin and Roe, 
JJ.. beld that it was necessary that a copy 
of the order sought to be reviewed should 
accompany the application for revjew, they 
did not clearly state whether they held 
it as a matter of Jaw or whether they 
thought that that should bethe practice of 
this Court. The rules of this Court, how- 
ever, still do not expressly provide that 
in the case of an application for review 
the application should be accompanied by 
acopy of the judgment or order sought 
.to be reviewed. In these circumstances J 
would refrain from expressing any opinion 
on the merits of the question, but would 
suggest that the Registrar should take 
early steps for the necessary amendment 
of the rules so as to bring them into 
conformity with what is said to be the 
existing practice ofthis Court. It is also 
unnecessary to decide the question raised 
before me in view of the fact that the 
petitioner has made an application under 
s. 5of the Limitation Act for extending 
the period of limitation and in the special 
circumstances of the case particularly as 
the rules of this Court do not definitely 
provide for the filing of a certified copy 
of the judgment with the application for 
review, I think that the application made 
by the petitioner under s.5 of the Limi- 
tation Act should begranted. It appears 
that an uncertified copy ofthe judgment was 
filed with the application for review within 
the period of limitation but as the office 
required the appellant to praduce a certi- 
fied copy, the uncertified copy was taken 
back and a certified copy was filed after- 
wards. As the application under s. 5 of 
the Limitation Act is granted, the appli- 
cation for :eview will be registered as com- 
petent and will be disposed of in the ordi- 
nary ccurse.- There will be no order for 
costs. 
N. Application. granted. 
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LAHORE HIGH COURT 
First Civil Appeal No. 2035 of 1930 
January 2, 1935 
ADDISON anD Dın Mouammap, JJ. 
L. JAI NARAIN—PLAINTIFF—APPELLANT 
> versus 

MUNICIPAL COMMITTEE, DELHI 
AND ANOTHER—DEFENDANTS—RFSPONDENTS 

Punjab Municipal Act (III of 1911), s. 169 (g)— 
Right of Municipal Committee to lease out land used 
by it for public street—Injunction— Want of diligence 
and laches— Effect of. 

A Municipal Committee is authorised under 
s 169(g), Punjab Municipal Act to lease out any 
land used by the Committee for a public street 
and no longer required therefor [p. 967, col. 2.] 

Want of diligence or lack of prompt action is 
fatal to the relief of injunction claimed against an 
alleged encroachment. [p. #68, col. 1 ] 

F. C.A. from the decision of the Sub- 
Judge, First Class, Delhi, dated August 22, 
1930. 

Messrs. Kishen Dial, Bhagwat Dial and 
Mr. Bishen Narain for Mr. Kishan Dial, for 
the Appellant. 


Messrs. M. C. Mahajan, Ratan Lal Cha- 
wala for Mr. M. C. Mahajan ana Pandit 
Bishen Narain, for the Respondent. 

Din Mohammad, J.—The facts of the 
case giving rise to this appeal are these. 
The Municipal Committee, Delhi, had con- 
structed a platform in front of the two 
shops owned andoccupied by Jai Narain 
plaintiff which are situated in Chandni 
Chowk, Delhi. This platform is now held 
on lease by the firm Ganda Singh-Balwant 
Singh and has been so held fora long time. 
The plaintiff instituted this suit on Feb- 
ruary 22, 1929, against both the Municipa- 
lity and the firm on the allegations that 
he was preferentially entitled to occupy 
tba platform by virtue of a rule made 
by the Committee, that unless this was 
allowed, his view would be obstructed, 
that he was willing to pay the prescribed 
rent to the ( ommittee, that he had on seve- 
ral occasions moved the Committee for 
the ejectment of the firm, but in vain and 
thai he had suffered Rs. 9,000 as damages 
by this high-handed action of the Com- 
mittee. He accordingly prayed that a per- 
petual injunction be issued against both 
the defendants to vacate the platform and 
not to interfere with his right of pas- 
sage and not to obstruct the front of his 
shop, and also claimed a decree for 
Rs. 9,000 against the Committee. The 
Committee resisted thesuit on the grounds 
that the plaintiff was not legally entitled 
to any one of the reliefs claimed by hin, 
that his suit for injunction was under any 
circumstances time-barred, that he had 
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suffered no damages, and that even if he 
had, he was not entitled to realise them 
from the Committee. The firm merely 
denied that the plaintiff had any Cause of 
action against it. For the elucidation of the 
pleadings, which, to say the least,i were 
not very clear, the Counsel of the parties 
were examined on several occasions and 
eventually the following issues were fram- 
ed :— 

l. Was defendant No.1 not competent 
to lease the site under the chabutra in 
question to defendant No. 2? and to erect 
the chabutra in dispute over the site in 
suit ? 

2. Is the frontage of the plaintiff's 
shop or any part of it obstructed by the 
chabutra in question? Ifso, how does it 
affect the suit ? 

3. Is defendant No. 1 bound to lease 
the chabutra in question to plaintiff? If 
not, how does it affect the suit? 

4, Is the suit within limitation ? 

5. What sum, if any, is due to plaintiff 
as damages ? 

To what relief is the plaintiff en- 
titled and against which defendant or de- 
fendants ? 

On these issues the Subordinate Judge 
came to the conclusion that the Committee 
was within its rights to construct a plat- 
form, that the construction in question 
had not in any way shut out the view of 
any portion of the two shops owned and 
possessed by the plaintiff, that the Com- 
mittee was not bound to give the platform 
on rent to the plaintiff aloneand to none 
else, that the suit was barred by time in- 
asmuch as the platform was built in 
1916 and leased out to the firm in 1919 
and that the plaintiff had suffered no 
damages whatsoever. He consequently 
dismissed the suit with costs. It is against 
this decision that the present appeal has 
been. preferred. 

In his opening address, the’ learned 
Counsel for the appellant urged before us 
that the platform in question wds an en- 
croachment on the public street, that the 
construction of this platform was ultra vires 
of the Committee, that consequently its 
occupation by the firm was an infringe- 
ment of the plaintiff's right, that the 
plaintiff was entitled to have his frontage 
cleared of this obstruction and that the 
existence of the. platform being a continu- 
ous wrong the plaintiff's suit was within 
time. 

The learned Counsel for the Municipal 
Committee replied that the Committee was 
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duly authorised to construct the platform 
and to lease it out to any person it thought 
fit that the construction complained against 
was put up as long agoas 1916, that 
even if it was a trespass, it was completed 
at the time when the platform was con- 
structed, that the plaintiif’s laches eztin- 
guished any right that he could legally 
claim in connection therewith. Impressed 
by the force of these arguments, the Coun- 
sel for the appellant changed his front 
and urged that his case was that the 
construction of the platform was perfectly 
legal that the platform was a part of the 
public street and that only its occupation 
by the firm and the superstructure raised 
by it thereon constituted a nuisance and 
that this was his sole grievance. It may be 
mentioned here that no arguments were 
addressed to us on the question of damages 
nor on the right of the plaintiff alone to 
occupy the platform to the exclusion of 
any one else. 

In view of the arguments addressed to 
us on behalf of the appellant, the princi- 
pal points for determination in this case, 
therefore, are whether the Oommittee is 
entitled under the law to lease out the 
platform to the defendants and whether the 
claim for perpetual injunction is within 
time. We may say at once that on both 
these points the plaintiff has no legs to 
stand upon. 

These questions are inter-dependant and 
may be disposed of together. It isobvioug 
that the Oommittee is authorised under 
8. 169 (g) to lease out any land used by 
the Committee for a public street and no 
longer required therefor. This is not the 
only platform constructed in this locality. 
Several such platforms were constructed long 
ago and let out to the public for the pur- 
poses of putting up stalls. This would 
evidently show that the site under the 
platforms was no longer required for the 
purposes of the street and was consequently 
diverted from its original use. [f the 
plaintiff had any cause of action it arose 
at the time when these platforms were 
constructed. Having pul up with the ac- 
tion of the Committee then, it is toolate 
in the day oow for the plaintiff to com- 
plain against the alleged obstruction. It 
will be of interest to note that the plaint- 
iff himself applied in 1917 to occupy this 
platform and since then has made several 
unsuccessful attempts to take it on rent. 
He cannot, therefore, be allowed to blow 
hot and cold in the same breath. If the 
platform does not amount to an obstruc- 


968 


tion, when occupied by the plaintiff, it 
cannot be an obstruction if anybody else 
occupies it. In support of his case, the 
plaintiff relies on Civil-Appeal No. 238 of 
1933 and all the authorities discussed there- 
in, but he is hopelessly mistaken there. 
The facta of that case are quite different 
from the facts in this case and the grounds 
on which that case was decided do not 
exist inthis case at all. If it is once con- 
ceded, as has been done by the plaintiff 
before us, that the construction of the 
platform is lega], he is at once out of 
Court. Moreover, there is abundant autho- 
rity in support of the proposition that 
want, of diligence 
action is fatal to the relief of injunction, 
claimed against the alleged encroachments. 
This is not the case ofa continuous wrong 
and the plaintiff cannot be allowed to agit- 
ate this matter after the lapse of thirteen 
years. From the arguments advanced 
on behalf of the appellant, it transpires 
that he himself is not clear in his mind as 
to what his grievanceis. In these circum- 
stances, we affirm the decision of the Court 
below and dismiss this appeal with costs. 
N. Appeal dismissed. 


MADRAS HIGH COURT 
City Civil Court Appeal No. 19 of 1932 
March 4, 1935 
PanpRane Row, J. 
RUKMANI AMMAL AND OTHERS— 
DEFENDANTS—APPELLANTS 
versus 


T. R. S. CHARI—P.taintirr—Rasponpent, 

Restitution of conjugal rights—Suit for, by Hindu 
husband—Actual cruelty, if should be established to 
disentitle husband to relief—Relief, nature of- Hus- 
band marrying wife on the misrepresenting that he 
was a bachelor — Whether entitled to relief—Hindu 
Law—Marriage—Suit for restitution of conjugal rights 
if contemplated by Hindu Law—Wife not happy due to 
presence of husband's niece in house—Wife not al- 
lowed to visit her people — Whether sufficient to con- 
stitute ill-treatment— Husband and wife. 

The Hindu Law is silent as regards the right of the 
husband to obtain the help of the Oourt in securing 
the company of his wife; though the Hindu Law 
prescribes the duty of obedience and also contains 
provisions regarding the right of the wife to claim 
maintenance, & suit for restitution of conjugal rights 
is really not contemplated by the Hindu Law proper 
and such suits have been allowed on the analogy of 
similar suits in England which were dealt with 
originally under the í Ecclesiastical 

ere is no stringent rule that in every ca 
actual cruelty is established, tue ae 
toa decree for restitution of conjugal rights Whe- 
ther he is so entitled or not must be decided after a 
consideration of all the circumstances of the case - 
in other words, whatis sought in sucha suit is an 
equitable relief, and equitable considerations cannot 
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or lack of prompt 


jurisdiction. - 


a husband is entitled ` 
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be ignored even when they are in favour of a Hindu 
wife. [p. 969, col. 2; p. 970, col. 1.1 

Where ina suit for restitution of conjugal rights 
by the husband, it appeared that the marriage itself 
was brought about by a fraudulent misrepresenta~- 
tion by the plaintiff that he was a bachelor : ; 

Held, that the husband was not entitled tothe 
relief as the equitable relief prayed for is not to 
be granted to a person who has himself been guilty 
of fraud and acquired hisright to apply for it by 
means of such fraud, andit was clear that the suit 
was a mere device to get over or nullify the order of 
maintenance which the wife had obtained from the 
Magistrate. [p. 970, col. 2 ] i 

The fact that the wife was not happy because of 
the presence of the husband's niece in the house 
and the husband did not permit the wife to visit her 
people as frequently as she desired are not sufficient 
reasons for coming to the conclusion that there was 
any ill-treatment of the wife by the husband. [p. 
969, col. 2.] 

C. C. È. A. against the decree of the Oity ` 
Civil Court, Madras, dated February 8, 


1932. 


Messrs. P. Viswanatha Iyer, V. N. 
Srinivasa Rao and V. Kumara Swami, for 
the Appellants. 

Mr. K. Varadachari, for the Respondent. 

Judgment.—This is an appeal from 
the decree of the City Civil Judge, Madras, 
dated February 8, 1932in O. S. No. 192 
of 1931, a suit for restitution of conjugal 
rights and for other reliefs by a Hindu 
husband against his wife. The plaintiff 


„is an Iyengar Brahmin and the defendant 


belongs to the same community. It would 
appear that in 1929, when the plaintiff 
was about 37 years old, he advertised in 
a newspaper for a bride which led to 
negotiations with the defendant's grand- 
father, defendant No. 3 and these culminat- 
ed in a marriage between the plaintiff and 
defendant No. 1, who was then a girl 
of about 16 years, in July 1929. The 
marriage was cousummated at once, and 
after a few days’ delay, the husband and 
wife lived together for about three months. 
It would appear that the wife was not 
quite happy in her husband's home, ap- 
parently owing io the presence of the 
husband's niece, one Janaki, in the house. 
Thereupon for some time, the wife lived 
with her own pecple, and after some 
attempt at reconciliation, she filed an 
application for maintenance against her 
husband before the Ohief Presidency Magis- 
trate, Madras, There were several adjourn- 
ments before the Magistrate, because the 
wife was willing to go back to her hus- 
band, if he was prepared to take her back. 
But the husband was not prepared to take 
her back, but was prepared to give her 
a maintenance allowance of Rs. 15 a 
month, The Magistrate accordingly order- 
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ed that the husband was to pay Rs. 15a 
month as maintenance with effect from 
June 1, 1930. The husband's own case 
was that it was on account of mutual 
incompatibility of temper that this agree- 
ment to pay maintenance at Rs. 15 a 
month was come to. Later on there was 
an application by the wife for an enhance- 
ment of the maintenance allowance to the 
Magistrate, whereupon the husband ex- 
pressed his willingness to take back his 
wife, and the petition for enhancement 
was dismissed because the wife accept- 
ed the husband’s offer. The husband and 
the wife thereupon lived together in a 
horse in Tondiarpet for about 40 days, 
that is to say, in the latter part of Janu- 
ary 1931 and February 1931. Apparently 
the wife was unhappy or unwilling to 
Temain any longer with her husband, and 
at her request her relations took her away 
from the husband’s house. The present 
suit was filed by the husband in March 
1931 and in the plaint, the husband asked 
not only for restitution of conjugal rights 
as against his wife, defendant No. 1, but 
also ‘for an injunction against defendants 
Nos. 2 and 3, defendant No. 2 being the 
mother of defendant No. 1, and defendant 
No. 3 being the grandfather of defendant 
No. 1, restraining them from interfering 
with plaintiff's marital rights. The hus- 
band also asked in the alternative for a 
declaration that defendant No. 1 was 
entitled to maintenance only at the rate 
of Rs. 15 a month or at such other rate 
as the Court may deem fit. Defendant 
No. 1 resisted the suit mainly on the ground 
that she had been cruelly treated by the 
husband during both the periods she lived 
with her husband. It was also alleged 
that the plaintiff married her, after making 
a false representation that he was a 
bachelor. The learned Judge found that the 
cruelty alleged had not been proved and 
that the false representation made by the 
plaintiff about his being a bachelor did 
not disentitle him from getting a decree 
for restitution of: conjugal rights. The 
prayer for a declaration about the main- 
tenance having been withdrawn, the plain- 
tif was given a decree for restitution and 
also was given an injunction as prayed 
for against defendants Nos. 2 and 3. The 
defendants appeal. 

The only point for decision in this 
appeal is whether the plaintiff is entitled 
to a decree for restitution of conjugal 
rights. The learned Judge below has 


found that so far as the earlier stay of the 
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„husband and wife together for about three 


months in 1929 is concerned, there was 
no cruel treatment at all, and in this 
finding, I am inclined to concur. There 
is no clear evidence, which can be ac- 
cepted, to show that there was any cruel 
treatment during this period. It is possible 
of course that the wife was not happy 
because of the presence of Janaki in the 
house and also because her husband did 
not permit her to visit her people as 
frequently as she desired. But these are 
not sufficient reasons for coming to the 
conclusion that there was any ill-treatment 
of the wife by the husband. As to what 
took place in 1931 while the husband and 
the wife ‘were living together in Tondiar- 
pet, the learned Judge also thought that 
there was nothing which could be said 
to amount to ill-treatment. The complaint 
made by the wife was that she was prac- 
tically kept a prisoner in the house with 
a servant to keep guard over her, and 
that she was not permitted to see anybody 
or to go out. The evidence of the Advocate, 
D. W. No.5, appears toshow that there 
must be some substance or truth in this 
complaint. 

It would appear that the husband not 
only refused to allow him to see his wife 
but he could not even see her from a 
distance, as one of the compartments of 
the house was kept locked from the outside. 
It would also appear that the plaintiff 
admitted to him that he did not have his 
meals with his wife. The wife's evidence 
which ie corroborated by the letters which 
she was able to send to her people with 
the help of the very servant who was 
employed to guard her shows that the 
husband was not talking to the wife 
during this period and practically treated 
her as a mere inmate in the house who 
had to cook her own food and eat it 
herself and that she was not permitted to 
go out at any time. It would also appear 
that towards the end of the stay, the plain- 
tiff brought a dancing girl into the house. 
The learned Judge appears to have been 
under the impression that the question 
which he had to decide was one which 
had to be decided only according to 
Hindu Law. He was apparently under the 
impression that whether a decree for 
restitution should be granted or not, de- 
pended entirely on the Hindu Law. As 
a matter of fact, the Hindu Law is silent 
as regards the right of the husband to 
obtain the help of the Oourt in securing 
the company of his wife; though the Hindu: 
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Law prescribes the duty of obedience and 
also contains provisions regarding the 
right of the wife to claim maintenance, 
a suit for restitution of conjugal rights is 
really not contemplated by the Hindu Law 
proper, and such suits have been allowed 
on the analogy of similar suits im England 
which were dealt with originally under 
the Ecclesiastical jurisdiction. There is no 
stringent rule that in every case, unless 
actual cruelty is established, a husband is 
entitled to a decree for restitution of con- 
jugal rights. Whether he is so entitled 
or. not must be decided after a considera- 
tion of all the circumstances of the case ; 
in other words, what is sought in such 
a suit is an equitable relief, and equitable 
considerations cannot be ignored even 
when they are in favour of a Hindu wife. 


The learned Judge has not. given any 
weight to the circumstance that the marri- 
age itself was brought about by a 
fraudulent misrepresentation by the plain- 
tiff that he was a bachelor. At first he 
attempted to deny that he made such a 
representation by saying that he never told 
either defendant No. 3 or No. 1 that he was 
a bachelor, but he admitted afterwards 
that he had been asked by defendant No. 3 
whether he was a bachelor and that he 
had replied that he was a bachelor. It 
was admitted by him afterwards that he 
bad married a distant relation of his several 
years ago, and that later on, he went 
through a Sambandham ceremony with at 
Nair girl near Trichur in 1926. Even in 
making these admissions the plaintiff was 
not quite straightforward. At first he 
said that one Chinnakkutty claimed to 
be his wife and that there was an order 
by the Magistrate against him whereupon 
he gave her money and she went away. 
Later on, he had to admit thai she was 
his first wife, was a distant reletion of his 
and that he was married to her in Calcutta 
in 1910. As regards the Trichur wife, he 
stated that the marriage was not before 
a Registrar. But Ex. 4 which is an 
extract from the Register of Marriages of 
Trichur Taluk shows that the marriage 
must have been before a Registrar. There 
is the evidence of the grandfather, who 
is defendant No. 3, to the effect that the 
marriage would not have been gone 
through if the plaintiff had been known to 
be not a bachelor. It would also appear 
that the truth was ascertained only after 
the persistent questioning of the wife when 
she was living with the plaintiff. in 1929, 
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and it was discovered that the plaintiff was 
not a bachelor. 

It would also appear that after this 
was discovered, some unpleasantness arose 
between the husband and the wife. This 
circumstance namely, that the plaintiff by 
means of the false statement that he was 
a bachelor was able to induce defendant 
No. 3, who was the guardian of defendant 
No. 1, to marry her to him, is one that 
cannot be ignored in deciding whether 
the plaintiff should be given a decree for 
restitution of conjugal rights. The equit- 
able relief sought in this case is not to be 
granted to a person who has himself been 
guilty of fraud and acquired his right to 
apply for it by means of such fraud. Apart 
from this, on the evidence, there can be 
no real doubt that the wife was being 
treated cruelly during the time she was 
staying in Tondiarpet. It may be that 
she was not actually beaten but the treat- 
ment to which she was subjected cannot 
be said to be anything but cruel. She 
appears to have been kept virtually in 
a state of imprisonment, deprived of all 
society including the society of her husband. 
She had to resort to various subterfuges 
even to communicate by post with her 
relations and there can be no doubt that 
the husband was attempting all the time 
to compel her to give up her right to 
maintenance, and then set her adrift. There 
can be no doubt that the present suit is 
a mere device to get over or nullify the 
order of maintenance which the wife 
obtained from the Magistrate. I am satis- 
fied that the husband did not file this suit 
because he really wanted the society of 
his wife, but that he has done so merely 
to avoid having to pay any maintenance 
to bis wife. In these circumstances, I am 
of opinion that the plaintiff has not estab- 
lished his case, and that he is not entitled 
to have a decree in his favour for restitu- 
tion of conjugal rights. The appeal is, 
therefore, allowed and the decree of the 
lower Court is set aside aad the plaintifi’s 
suit dismissed. The appellant’s costa in 
this Court and the Court below must be 
paid by the plaintiff-respondent. 


A-N. Appeal allowed. 


NATHUBAM AGARWALLA V. 


PATNA HIGH COURT 

Appeal from Original Order No. 109 

of 1934 

July 22, 1935 
Mouamwuap Noor anp SAunpers, JJ. 
Musammat KESHAR KUER—Opposite 
PARTY— À PPELLANT 

versus 

RAJESHWARI NARAIN SINGH— 
APPLICANT RESPONDENT - 

Execution~Order for sending a decree to another 
Court. for execution—Whether an order for execu- 
tion. 

An order for sending a decree to another Court 
for execution isnot an order for execution. Such an 
order can be made without there being a formal 
application for execution; it can be made on a 
simple application without any form and can, inno 
circumstance, be held to be an order for execu- 


tion. 

A. from an order of the Subordinate 
Judge of Muzaffarpur, dated March 5, 1934. 

Messrs. S. M. Mullick and S. N. Banerji, 
for the Appellant, 

Mr. Ganesh Sharma, for the Respondent. 

Mohammad Noor, J.—This miscel- 
laneous appeal arises out of an execution pro- 
ceeding, the point involved being whether 
the application for execution was barred by 
limitation. The decision of this depends 
upon the question whether there was an 
order for execution on a previous application 
which was admittedly barred by limitation, 
The learned Subordinate Judge has stated 
the facts very clearly. The previous applica- 
tion, to which I have just referred, was 
presented on September 28, 1932, the exe- 
cution case being registered as No. 396 of 
that year. It was filed more than three 
years after the dismissal, on September 20, 
1929, of a previous application for execu- 
tion. The learned Advocate of the appel- 
lant has contended that asa notice under 
O. XXI, r. 22, was served upon the judg- 
ment-debtor and there was an order of 
execution in that case, it must be taken 
that the plea of limitation was raised and 
decided against the judgment-débtor and 
is now res judicata. We have, therefore, 
to consider whether there was an' order for 
execution on the basis of which the prin- 
ciple of s. 11 of the Code of Civil Procedure 
that any matter which might and ought to 
‘have been made ground of defence or 
attack in such former suit (in this case 
execution proceeding). shall be deemed to 
have been a matter directly and substan- 
tially in issue in such suit (in this case the 
execution proceeding) can be applied to 
this case. The application for execution 
filed on September 28, 1932, is not before 
us. 
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According to the learned Subordinate . 
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Judge it was simply an application for 
sending a copy of the decree and certificate 
for execution to another Court. The learned 
Advocate has contended that the learned 
Subordinate Judge was wrong and that it 
was an application for execution. Be that 
as it may, forthe purposes of the present 
appeal the position of the decree-holder 
will not improve even if that application 
was a formal application. for execution. 
We are not concerned with the application 
for execution but with the order for execu- 
tion, and I am clearly of opinion that there 
was no such order, The only order was, 
as itis clear from the copy of the order-sheet, 
which the learned Advocate showed us, to 
send a copy of the decree and certificate 
for execution to another Court. That 
order, it seems, was afterwards recalled, and 
then again there was an order that the 
proceeding in another Court should con- 
tinue on the basis of that copy and certifi- 
cate. Now, an order for sending a decree 
to another Court for execution is not an 
order for execution. Such an order can 
be made without there being a formal ap= 
plication for execution ; it can be made 
on a simple application without any form 
and can, in no circumstances, be held to be 
an order for execution. Therefore, there 
being no order for execution on the basis 
of the application presented on September 
28, 1932, the present application is clearly 
barred by limitation. The view of the 
learned Subordinate Judge is correct. 

I would dismiss this appeal with costs. 

Saunders, J.—I agree. 

N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 10 of 1930 
December 18, 1934 
MoxeErsi anD M. O. Guosz, JJ. 
NATHURAM AGARWALLA~— Piainrrge 
— APPELLANT 
versus 


ABDUL LATIF AND OTHERS—RESPONDENTS 

Registration Act (XVI of 1908), s 17 (1\—Com- 
promise decree—Transaction extinguishing rights of 
one party and creating rights in favour of another 
— Decree, tf hit by s. 17 (1)—Mesne profits—Co- 
sharer not taking steps to take possession from other 
co-sharers—Right to mesne profits. 

If by a decree ofa Oourt made on a compromise 
a transaction is had which hasthe effect of extin- 
guishing the right of a party and declaring or 
creating a right in favour of another party in any 
property which isthe subject-matter of the suit or 
proceeding, sub-s. (1), 8.17 of the Registration Act 
would not hit that decree. [p. 973, col.2.] 

A party who does not take any steps to take pos- 


972 


session of lands from others who are his co-sharers 
should not be allowed a decree for mesne pro- 
fits. [p. 974, col. 1.] 


©. A. from the original decree of the Sub- 
aoe Jalpaiguri, dated September 14, 

Mr. Nirmal Chandra Chakravarti, for 
the Appellant. 

Messrs. Hemendra Nath Bose and Surjya 
Kumar Aich, for the Respondent. 

Mr. Surjya Kumar Aich, for the Deputy 
Registrar. 

Mukerji, J.—The plaintiff is the ap- 
pellant in this appeal. He instituted the 
suit out of which this appeal has arisen 
for declaration of his title to a certain 
share in some lands and for recovery of 
possession thereof with mesne profits after 
partition. The facts necessary to be stated 
for purposes of the points which have 
arisen in the present appeal are very few. 
One Bengoo Mahomed had a four annas 
share of a tenure which previously bore 
a rental of Rs. 54-8-0 but now bears a 
rental of Rs. 75. He died leaving behind 
him 3 sons anda predeceased son's son. The 
predeceased son’s son was amicably given 
a 1/8 of the share which Bengoo Mahomed 
owned and the remaining 7/8 of the share 
came to be owned and possessed ‘by the 
3 sons of Bengoo Mahomed who divided 
the same in three equal shares amongst 
themselves. . One of these three sons was 
Kohordi Mahomed. Some of the sons of 
-Kohordi Mahomed mortgaged the entire 
share of their father in the properties, 
viz. 4 annas 13 gandas and odd karas 
out of the one-fourth share of Bengoo in 
favour of the plaintif and the plaintiff 
in execution of the decree which he ob- 
tained on the mortgage purchased the entire 
share of the said Kohordi Mahomed 
and took delivery of possession through 
Court. The mortgagors had really no 
title to the entire share mortgaged and 
were only entitled to a share of 2annas 
6 gandas odd karas out of the one-fourth 
share of Bengoo. ‘he plaintiff after his 
purchase sold off the share which he had 
purchased, viz., the entire share of Kohordi 
to defendant No. 10 under a kobala on 
March 10, 1924. Defendant No. 10 as 
plaintiff thereupon instituted a suit for pos- 
session on eviction of the other heirs of 
Bengoo and made the plaintiff a pro forma 
defendant numbered as defendant No, 10 
in that suit. The suit ended in a com- 
promise under which it was dismissed. 
But one of the terms of the compromise 
was as follows: - 

“Plaintift gets from defendant No. 10a sum of 
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Rs. 460 in all and in consideration thereof relinqu- 
ishes in his favour all his claims arising under the 
kobala executed by the said defendant No. 10. The 
title of defendant No 10 tothe lands in dispute to 
which he is in fact entitled under his auction 
purchased right remains unimpaired and the plain- 
tiff's claim thereto will be rejected.” 

Thereafter, the plaintiff instituted the 
present suit claiming the share which had 
really passed to him under his auction 
purchase (i. e. 2as. 6g. odd in Bengoo’s 
one-fourth) and for recovery of mesne 
profits after partition of that share. De- 
fendants Nos. 1 to 4 had not appeared to 
challenge the plaintiff's title to the share 
that he claimed, but put forward a defence 
as against the plaintiff's claim for mesne 
profits. Defendants Nos. 5 to 9, while support-- 
ing the pleas which defendants Nos. 1 to 4 
took, pleaded, in addition, that the plaintiff 
had acquired no title tothe share under 
the compromise decree which was passed 
in the suit, which defendant No. 10 had 
instituted and to which reference has al- 
ready been made. They also resisted the 
plaintiff's claim for partition. Amongst 
the issues that were framed there were 
three which were pressed and so were 
dealt with by the Jearned Subordinate 
Judge, namely Issues Nos. 4, 6 and 11. 
The findings of the learned Judge on 
Issue No. 6 are to the effect that the 
plaintiff had, under the auction purchase, 
acquired the share which he has claimed 
in the present suit, but that he had parted 
with that share in favour of defendant No. 10 
by a registered kobala Ex. 2. It was 
found also that the compromise decree on 
which the plaintiff relied for the purpose 
of showing that the right, title and in- 
terest of defendant No. 10 to that share 
was extinguished and his own title to the 
share was revived, was one which could 
not be admitted in evidence for want of 
registration. Being of that opinion, the 
learned Subordinate Judge held that the 
compromise decree had not conferred any 
title to the plaintiff and that therefore 
the plaintiff's prayer for declaration of title 
should be dismissed. 


Asregards Issue No.4 the J udge, upon the 
evidence of plaintiff's witness No. 3, Amir- 
uddin, held that there were certain lands 
in the jote which were in the ejmalz pos- 
session of all the co-sharers of the entire 
jote of Rs. 75 and that although the 
co-sharers who werethe heirs of Bengoo 
Mohamed and were entitled to the four 
annas share in the bigger jote were made 
parties to the suit, the remaining 12 annas 
co-sharers had not been impleaded as par- 
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ties thereto. On this finding the Judge 
held that the claim for partition could not 
be proceeded with, As regards the mesne 
profits which is the subject-matter of Issue 
No. 11, the learned Judge was of opinion 
that the plaintiff was not entitled to any 
mesne profits in view of certain circumstances 
to which the learned Judge has referred 
in this connection. But he has observed 
that if on any ground it was thought 
proper to award mesne profits, such profits 
should not in his opinion, exceed Rs. 100. 
In this appeal which the plaintiff has pre- 
ferred, his principal argument is directed 
against the conclusions of the learned Sub- 
ordinate Judge on Issue No. 6. The 
Yeason upon which the learned Judge has 
proceeded in holding that the compromise 
decree required registration before it could 
be admitted in evidence seems to be the 
following: that the suit in which that decree 
was passed was for possession of the share 
of Kohordi by ejecting certain persons 
who were the principal defendants, that 
is to say, defendants Nos. 1 to 9 in that 
suit, and that defendant No. 10 in that 
suit, the transferor, was only a proforma 
defendant. The learned Judge evidently 
thought that in deciding the question as 
to whether the decree should be regarded 
as admissible or not under the provisions 
of s. 17, Registration Act, the Court can 
go behind the terms of the decree itself 
and find out what the contentions of the 
respective parties were in the suit or, in other 
words, whether some relief was actually 
claimed against the particular defendant 
with whom the compromise was effected. Sec- 
tion 17, Registration Act, in sub-s. (1), speci- 
fies the different kinds of documents that shall 
be registered or in other words of which 
the registration is compulsory. Clause (b) 
of that sub-section speaks of other non- 
testamentary instruments which purport or 
operate to create, declare, assign, limit or 
extinguish, whether in present or in future, 
any right, title or interest, whether vested 
or contingent, of the value of one hundred 
rupees or upwards, etc. Leaving aside the 
question of value for the moment, a docu- 
ment which purports or operates to create 
or deciare a right in favour of another, if 
it is to be operative at all, must be 
registered under the provisions of s. 17, 
subss, (1), cl. (b). Butel. (4) of sub-s. (2), 
s. 17 says: i 


“Nothing in els. (b) and (c), sub-e. (1) applies to 
any decree or order of a Court except a decree 
or order expressed to be made on a compromise 
than 


and comprising immovable property other 
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that which is the subject-matter of the suit or 
proceeding.” 


Upon the plain terms of the provisions 
to which I have just referred, it is clear 
thatif by a decree of a Court made on a 
compromise a transacticn is .had which 
has the effect of extinguishing -the right 
of a party and declaring or creating a 
right in favour of another party in any 
property whichis the subject-matter of the 
suit or proceeding, sub-s. (1), s. 17 of the 
Act would not hit that decree. 1t is difficult 
to see how upon the plain terms of the 
Compromise decree in the present suit it 
can be regarded as falling outside the 
provisions of cl. (4), sub-s. (2), s. 17, Re- 
gistration Act. The decree was therefore 
admissible notwithstanding that it was 
not registered. Once it is held to be 
admissible, the result is that it is binding 
between the plaintiff and defendant No. 10. 
Defendant No. 10 has been examined as 
a witness on behalf of the plaintiff in the 
present suit. He has not laid any claim 
to the share which is covered by the 
declaration contained in the decree. And 
defendants Nos. 1 to 4 who were the 
original owners of that share and were the 
plaintiffs mortgagors have not laid any 
claim thereto. Apart from anything else, 
it is highly doubtful if it is at all open 
to defendants Nos. 5to 9 who had no title 
to that share, to take the defence that the 
plaintiff has no title to the share which 
he has claimed. But whatever that may 


‘be, the decree which was passed in the 


previous suit expressly provided that any 
right which defendant No. 10 had ‘acquired 
under his purchase from the plaintiff was 
extinguished and the plaintiff's title to the 
share which he had previously sold to 
defendant No. 10 remained unaffected, 
Plaintiff therefore is clearly entitled to 
the declaration of the title that he has 
asked for. in this suit in respect of the 
share stated by him in his plaint. 


The next question is as to whether the 
suit as a suit for partition can go onin view 
of the fact the some of the co-sharers of 
the bigger jote of Rs. 75 have not been made 
parties to it. We think the learned Judge 
has taken- the right view of this matter 
and it is not possible, having regard to 
the frame of the suit such as it is, to 
proceed with it for the purpose of making 
a decree for partition. As ragards- mesne 
profits, which form the subject-matter of 
Issue No. 11, the learned Judge has given 
very good reasons for holding as to why 
the plaintiff should not be awarded any 
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mesne profits at all. Looking at thefacts 
from the right angle of vision it would 
seem that the defendants who were in 
possession of the lands had no alternative 
put to be in such possession. It has not 
been proved that the plaintiff at any time 
made any attempt to take possession and 
it is not right that a party who does not 
take any steps to take possession of lands 
from others who are his co-sharers should 
be allowed a decree for mesne profits. 


The claim for mesne pfofis has been rightly” 


refused. 
The result is that the appeal succeeds 


in part, the decree from which it has been 
preferred is set aside and it is ordered 
that the plaintiff's title to the share claimed 
by him in the plaint be declared. Plaintiff 
will be entitled to joint possession with 
the defendants. The appellant will have 
his costs of this appeal from respondents 
Nos. 10 to 14, hearing fee being assessed 
at three gold mohurs. 

M. C. Ghose, J.—I agree. 

N. Order accordingly. 


— 


RANGOON HIGH COURT 

Special Second Civil Appeal No. 34 of 1935 
May 22, 1935 
Ba U, J. 
MAUNG PE—APPELLANT 
versus 
U TUN HLAING—RESPONDENT 

Evidence—Partition effected by unregistered docu- 


ment—Fact of partition canbe proved by oral evi- 
ae if can beso proved— Evidence dct (I 


1872), s. 92. 
FW hes a partition has been effected by a document 


which has not been registered, the fact of the par- 
tition can be proved by oral evidence but the terms 
of the partition cannot be so proved. Maung Tun 
Sein v. Ko Tu (i), referred to. |p. 973, col. 1.] 
S5. §. ©. A. from the decree of the District 
Court, Amherst, dated November 5, 1934. 
Mr. A. A. Darwood, for the Appellant. 
Mr. Chari, for the Respondent. 
Judgment.—This appeal arises out of a 
suit tiled by the respondent for a declara- 
tion that he is the owner of a piece of land 
measuring 7'89 acres and ior possession of 
the same from the appellant. This area 


forms part of the three holdings known as . 


holdings Nos. 59-A, 59-B and 59-C of Kawk- 
haik Kwinin Mudon Township. These three 
holdings formerly formed only one holding 
.known as holding No. 59, and it belonged 
toone U Paw. On U Paw’s death his estate 
was divided among his heirs, namely, the 
defendant-appellant and his two brothers 
Maung Law and Lun Tha, his sister Ma 
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Ngwe Pon, his half-sister Ma Tai and his 
step-mother Ma Kye, After the partition 
the defendant-appellant’s two brothers and 
sister proceeded to divide the holding 
No. 59 equally among the three of them 
only, alleging that the said land had fallen 
to their share. On March 10, 1932, the 
holding known as holding No. 59-C and 
measuring 10'46 acres was put up to sale 
as Maung Law's property in execntion of 
a decree against him and it was purchased 
by the plaintiff-respondent. A year later, 
that is,on the March 23, 1933 the plaintiff- 
respondent purchased the second portion of 
the holding No. 59 as holding No. 59-B 
from the defendant-appellant’s sister Ma 
Ngwe Pon. Three months later, that is, on 
the June 22, 1933, the plaintiif-respondent 
purchased the remaining portion now known 
as holding No. 59-A from the defendant- 
appellant's brother Lun Tha. 

Before the plaintiff-respondent’s purchasa 
of the holding Nos. 59-A and 59-B from Ma 
Ngwe Pon and Lun Tha, but after his 
purchase of the holding No. 59-C at the 
Court auction sale, the defendant-appellant 
instituted a suit in the Township Gourt of 
Mudon for a declaration that the land 
known as holding No. 59-A was the joint 
property of himself and his two brothers 
Maung Law and Lua Tha and sister Ma 
Ngwe Pon, and for partition and posses- 
sion of his share, namely, 7°37 acres. 
He made only his brothers and sister 
parties to the suit. The suit was uncon- 
tested and the defendant-appellant obtain- 
ed a decree as prayed. He then put the 
decree into execution and was given posses- 
sion of his share, 

As a result thereof the present suit 
was institated. The plaintitf-respondent 
based his claim to: the area in dispute 
solely on the purchases which he had 
made from the defendant-appellant’s two 
brothers and sister. He alleged that they 
were the owners of the aforesaid three 
holdings. ‘The defendant-appellant denied 
this allegation and joined issue with 
the plaintiff-respondent on this poiat. 

Now, from the facts set out above, what 
is clear is that the plaintiff-respondent 
purchased the holdings Nos. 59-A and 59-B 
only after the defendanot-appellanot hid 
obtained the decree for partition and 
possession of his share in the Towaship 
Uourt of Mudoo. Therefore, waat is clear 
fo my mind is that the plaintiff-respond- 
ent has purchased these two holdings 
subject tothe right, title and interest of 
the defendant-appellant in them. As 
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regards the other holding, namely, hold- 
ing No. 59-C itstands on a different 
footing. The plaintiff-respondent purchased 
it prior to the institution of the snit 
by -the  defendant-appellant in the 
Mudon Court, and so what the defend- 
ant-appellant should have done was to 
have joined the plaintiff-respondent as a 
party in that suit. As he has not done 
so, the plaintiff-respondent is not, in my 
opinion, bound by the decree passed by 
the Mudon Court. This brings me to the 
question as to whether the plaintiff-respond- 
ent can prove the title of his predecessor- 
in-title Maung Law to the land known as 
holding No. 59-0. 

A good deal of oral evidence bearing 
on this point was produced by both sides 
at the trial. The oral evidence produced 
by the plaintiff-respondent was to the 
effect that on the death of U Paw there 
was a partition of his estate by a docu- 
ment among his heirs, that the land known 
as holding No. 59 fell to the share of the 
defendant-appellant’s two brothers and 
sister and that the defendant-appellant 
himself received a piece of land situated 
in another Kwin as his share. All this 
oral evidence was rejected by the trial 
Court as being inadmissible on the 
ground that as the partition had been 
done by a document, the document itself 
must be produced to prove not only the 
fact of partition but the terms thereof, 
but that it was not produced, and that, 
even if produced, the document would not 
be admissible in evidence as it was 
unregistered. The result was that the 
suit stood dismissed with costs. On appeal 
the learned Additional Judge of the 
District Court of Amherst held that the 
oral evidence produced by the plaintiff- 
respondent to prove the fact of partition 
was admissible. He said: 

“That the fact of partition can be proved orally 
will be even evident from the ruling in the case 


of Maung Tun Sein v, Ko Tu (1), which was 
referred to by the learned Judge of the lower 


Oourt in the course of his judgment. In that case ` 


it was held that the fact of partition may be 
proved by oral evidence notwithstanding that the 
terms to the partition are embodied ın a document 
which cannot be 
others.” 


That is exactly where the crux of the 
ease lies. If the terms of the partition 
cannot be proved I do not know how we 
can determine who has got what as his 
share. That the fact of a partition can 
be proved, though not its termsfor want 
au 337; HI Ind, Cas, 472; AI R 1928 Rang. 
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proved for some reasons or 


L 


In the Goods of Tarun gumar GHOSE (OAL) 


975 


of a registered deed, by oral evidence, 
leads us nowhere. Assuming that the law 
has been correctly laid down in Maung 
Tun Sein v. Ko Tu (1), still all that can 
be proved in the present case is that 
there has been a partition of the estate 
of U Paw among his heirs and nothing 
more. Such being the case, the plaintiff- 
respondent will still be in as bad a 
position as he would be in if he were 
alluwed to prove the fact of the partition 
only by oral evidence. 

For all these reasons I am of opinion 
that the decision of the trial Court is 
correct, and I allow this appeal, set aside 
the judgment and decree of the lower 
Appellate Court and restore those of the 
trial Court with costs throughout. 

N. Appeal allowed. 


CALCUTTA HIGH COURT 
Testamentary and Intestate Jurisdiction 
July 17, 1834 
Remrey, J. 


In the Goods of TARUN KUMAR GHOSE 

Court fees Act (VII of 1870), ss. 4, 19-H—Certificate 
under s,4—Whether precludes Collector from applying 
under 3,19-H—Haxemption of duty, claim for—Duty 
of Registrar to refer to Chief Justice—Practice— 
Letters of administration—Father depositing money 
in minor son's name in Post Office—Death of minor 
—Application for letters of administration—Father, 
if can be heard to say that he invested money in son's 
name to escape tncome-tax, 

The certificate of the Registrar under s, 4, Court 
Fees Act, though conclusive for certain purposes, 
does not preclude the Oollector from applying under 
s. 19-H under which the certificate is conclusive in a 
Court on the point as to whether the correct duty has 
been paid, except when an application is made 
under s, 19-H. And under 8, 19-H, the Oollector can 
challenge the validity ofaclaim of this kind. The 
valuation of the estate is under-estimated if part of 
it is wrongly exempted on the ground thatit waa 
held in trust. The valuation is for the purpose of 
assessing the duty payable, and the estimate of such 
valuation is under-estimated if assets, which should 
not have been excluded from that valuation, are 
excluded. |p. 976, col. 1.] 

Where a claim for exemption is made the Registrar 
should refer the matter to the Chief Justice. lt is 
not a matter of valuation but of exemption, [ibid.] 

A father invested money in the name of his minor 
son in the Post Office and on the death of the son 
applied for letters of administration : 


Held, that when a man may have acted rightly, or 
may have acted wrongfully, he cannct be heard to 
say for his own benefit that he acted wrongfully 
and he could not be heard to say in order to escape 
duty that the money was his own and that in order 
to escape illegally from paying income-tax he wrong- 
fully invested money in the name of his minor son 
with the intention of recovering it by a false 


‘statement and that he should pay duty in respect of 


the fund, [p. 977, col. 2.] 
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Order.—This is an application by the 
Collector of Calcutta under s. 19-H (4), 
Court Fees Act of 1870 as amended. The 
facts are that one Monmotha Nath Ghosh 
opened an account in the Post Office Sav- 
ings Bank inthe name of his minor son 
Tarun Kumar Ghosh as his guardian and 
made deposits in his name amounting to 
some Rs. 11,000. The gon died a minor 
in October, 1932. The father obtained let- 
ters of administration to the estate of his 
minor son in May 1933. In the affidavit 
of assets he set out this deposit, but in 
Sch. B claimed that it was held in trust 
not beneficially or with a general power to 
confer a beneficial interest. The Regis- 
trar of this Court granted a certificate un- 
der s. 4, Court Fees Act, certifying that no 
-duty was payable. Pausing here, it seems 
to me that when a claim of this sort is 
made the Registrar-should refer the mat- 
ter to the Chief Justice. It is not a matter 
of valuation but of exemption. In the 
present application it is alleged on behalf 
of the Collector that the money was the 
money of the minor and court-fees are 
payable in respect thereof. In my opinion 
the certificate of the Registrar, though 
conclusive for certain purposes, does not 
preclude the Collector from applying under 
s. 19-H: see In the Goods of Arratoon 
Stephen (1). : 

In the case cited for the defendant, 
In the Goods of Bhubaneswar Trigunait 
(2), Rankin, J., as he then was, expressly 
reserved the point whether a certificate 
underr. 4, Ch. XXXV, owing to s. 5, Court 
Fees Act, “hampers the Collector in claim- 
ing more money under s, 19-H.” The result 


is that the point was not decided, and if: 


I may say so, | ‘agree with the decision of 
Costello, J. in the first cited case, The 
certificate is conclusive in a Court on the 
point as to whether the correct duty has 
been paid, except when an application is 
made under s. 19-H. And ander s. 19-H, 
the Collector can challenge the validity of a 


claim ofthis kind. The valuation of the- 


estate is under-estimated if part of it is 
wrongly exempted on the ground that it 
was held in trust. The valuation is for the 
purpose of assessing the duty payable, and 
the estimate of such valuation is under- 
estimated if assets, which should not have 
been excluded from that valuation, are 
excluded. The question to be decided is 
whether in fact the deposit was the pro- 
(1) 320 WN799. . 


(2) 52 O 871; 95Ind. Oas. 529; A I R 1925 Oal. 1201; 
39 0 WN 879. bo ee 
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perty of the minor or whether he was the 
benamidar of his father. Itis not disput- 
ed that the father made the deposit with 
his own money. It is admitted that the 
doctrine of advancement is not applicable 
to Hindus. The question is what was the 
intention of the father, and wbether he can 
be heard to allege an intention contrary to 
his conduct or which involves an assertion 
that he intended to act dishonestly. 

The father gave evidence and he did 
not seriously allege that he was not aware 
of the rules and really admitted that his 

„intention was to withdraw the money be- 
fore the son attained majority, and for that 
purpose to make a false declaration that 
he was withdrawing it for the use of the 
minor. He stated that the minor was 
his youngest son aged Gor 7 at the time 
and that he himself had already deposited 
in his own name Rs. 21,500 in the Post 
Office and as he could only deposit another 
Rs. 1,00. in his own name he adopted the 
device of opening an account in the name 
of his minor son, so as to be able to deposit 
more than the rules permitted with a view 
to save income-tax. Aparently apart from 
his pay, he had no other assets, and he 
had six children, four girls and two boys. 
It is abundantly clear therefore that in fact 
he had no intention to give this large sum 
to his youngest son. His intention clearly 
wes to use the name of his son to obtain the 
benefit of an investment for himself in 
the Post Office. In my opinion there is 
nothing to prevent the father from alleging 
that the transaction was for his’ own 
benefit, unless there is any rule which 
precludes him from being heard to say that 
he intended to act dishonestly. The posi- 
. tion is otherwise than that of an ordinary 
benami transaction and that unless the 
object of the transaction was fraudulent 
and succeeded, the parties can prove their 
actual intentions. The position of an ac- 
count in the name of a minor under the 
Post Office Rules is that under r. 7 no 
trusts are recognized. Under r. 26 no 
money can be withdrawn by a guardian 
unjess he certifies that the money is with- 
drawn for the use of the minor, and when 
the minor attains majority payment is made 
to him. 

The defendant according to his own state- 
ment intended to withdraw the money be- 
fore the minor attained majority and to 
certify that the money was required for 
the use of the minor. That would have 
been a false statement according to the 
‘defendant himself. According to the deci- 
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sion in Field v. Lansdale (3), the mere fact 
that the depositor had, in order to evade 
the ruie that no one could deposit more 
than a stated amount in a ‘Post Office 
Savings Bank’, used other persons’ names, 
would not affect his right to the money 
deposited in excess of the stated limit. It 
does not appear that the depositor had to 
make a false statement in order to with- 
draw the -money, and the only. point. for 
decision was whether there were. trasts in 
favour of the persons whose names had 
been used.. In Chandanmull v. Donnald 
Compbell & Co. (4) at p, 7lön*, Lord 
Sumner declined to assume in the favour 
of a party that he lacked honesty, and 
added, “I cannot assume” that. Fletcher 
Moulton, L. J.in Hirachand Panamchand v. 
Temple (5) at p. 339, declined to accept the 
evidence of the plaintifis that they acted 
dishonestly and adds: “I shall presume that 
they....(acted)...honestly.” In Doolan v. 
Midland Railway Co. (6) at p. č:OT Lord 
Blackburn said: “It does noi lie ın the 
mouth of a Railway Company, to set up 
its (own) illegality.’ In this case the de- 
fendant seeks to allege that he opened an 
account with the intention of violating the 
rules of the Post Office; those rules being 
rules passed under an Act, he alleges that 
he acted illegally; he then alleges that 
he intended to make a false declaration 
that was a dishonest intention, and I 
decline to accept his statement. I shall 
presume that he acted honestly and intend- 
ed toact honestly. Jessel, M, R. in In re 
oe Estate (7) at p. 7278 laid it down 
that 

“nothing can be better settled... .in the law I sup- 
pose of all civilised countries, than this, that where 
@ man does an act which may be rightfully perform- 
ed, he cannot say that that act was intentionally and 
in fact done wrongly ... wherever ıt can be done 
Tightfully he is not allowed to say agaizst the person 
entitled to the property or the right that he has 
done it wrongfully.” - 

Bowen, L. J. in Overseers of Putney v. 
L.&8, W. dy., (8) at p. 443) said: 


age (3) (1850) 18 Beav. 78; ly Lb J Ub. 560; 14 Jur 


G) 23 O W N 707note, 
gy 2K B 330; 80LJ KB 1155; 105 LT 


KS (1877) 2 A O 792;,25 W R 882; 37L T 


E C1860) 13 Oh. D 696; 43 L J Oh. 415; 28 W R 
732; 42 L T 421. 

É) (1891) 1 QB 440; 60 L J Q B438; 55 J P 422; 
39 W R291; 64 u T 280, 


“*Page of 28 0. W. N.— [Ea] 
fee of (1811) 2 K. B,—[Ed.] 





age of (1877) 2 Oh.— ea 
Page,of (1880) 13 Oh. K — 
|| Pags of (1891) 1 Q. B. kay 


157—123 & 124 


+- MUNIGIPAL COUNOLL, KARAIKUDI V. THIRUMALAT (MADR) 


977 


“The rule is that no, one’ is allowed in a Oourt of 
Justice, in order- to escape- from liability, to put 
forward a plea that that which he is doing is illegal.” 

In that case the defendant company 
alleged, in order to escape a tax, that they 
had exceeded their powers under a statute. ` 
Jessel, M. R., in the same case said: “They 
(the company) cannot I think be heard to 
say this.” Fry, L. J., concurred. In my 
opinion the last cited case is very similar 
to the present case. There a Railway Com- 
pany, in order to escape the parish rates, 
sought to allege that they had acquired 
land but not under their statutory powers, 
the railway company had no other legal 
powers. Here the defendant, in order to 
escape paying duty, seeks to be heard to 
say that in order to escape illegally from 
payng income-tax, he wrongfully invested 
money in the name of his minor son- with 
the intention of recovering it by a false 
statement. In my opinion the rule is clear 
that whena man may have acted rightly, or 
may have acted wrongfully, he cannot be 
heard to say for his own benefit that he acted 
wrongfully. The result is that the claim 
that there was a benami transaction fails, 
and the duty in respect of the fund is pay- 
able, 

N. Order accordingly. 


MADRAS HIGH COURT 

Civil Revision Petition No. 724 of 1980 

February 18, 1935 
VENKATASUBBA Rao, J. 

MUNIOIPAL COUNCIL, KARAIKUDI 

—_DEFENDANT—PETITIONER 
versus 
S5. THIRUMALAI AYYANGAR— 

PLAainTirs—OPPosITE PARTY 

Madras District Municipaiities Act (V of 1920), 
s. y8—‘Let out for hire’ and'‘ply for hire’ —Distinetion 
—Act,if in pari materia with Madras Local Boards 
Act (xiv of 1920). 

There isa well recognised distinction between 
“letting out for hire” and “plying for hire”, ‘Where 
the persons who are picked up have previously TƏ- 
served accommodationand the driver or the person 
in control ofthe vehicle does not solicitor wait to 
obtain passengers, there is a “letting out for hire” ; 
on the other hand, where there is no antecedent con- 
tract or previous arrangement, and passengérs are 
received by some process of soliciting, then there is 
what is known as a “plying for hire”. It-is not 
correct to say that toconstitute a “plying for hire” the 
carriage must run along a fixed route or that the true 
test of the letting is, that the hirer has the power to 
control the direction or destination of the vehiele. 
{p..979, col. 1.] 

The Madras Local Boards Act is in peri materia 
with the Madras District Municipalities Act. 

C. R. P. from a decree of the Sub-Judge, 


Devakottai; in 8. O. S. No319 of 1929 


t 
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Mr: A. Swaminatha Ayyar, for the Peti- 
tioner. 

Messrs. K. Rajah Iyerand N.G. Krishna 
Iyengar, for the Opposite Party. 

Order.—lIn s. 98, District Municipalities 
Act (V of 1920) as it stood before the recent 
amendment, the expression “let out for 
hire’ was used. The question to be 
decided is whether the words were intended 
to include what is known as “plying for 
hire.” The Madras Local Boards Act 
.(XIV of 1920), isin pari materia with the 
Actin question and it is noticeable that 
the words ‘ply for hire” occur in s, 166 of 
that Act which shows that the legislature 
was not oblivious of the distinction 
between thetwo sets of words. Both the 
Acts were passed in the same year and it 
_is further to be observed that when several 
sections of each of these two Acts were 
recently amended, both sets of words, 
namely, “let out for hire’ and “ply for 
hire” were omitted and the legislature 
may be presumed to have intentionally 
‘omitted them. The expression “ply for 
hire’ is met with in English Statute and 
-has been much discussed in English 
cases and I find it difficult to hold that the 
legislature in enacting s, 98 ignored the 
settled English view on the point. In 
Clarke v. Stanford (1) the facts were that, 
by an arrangement between a Railway 
Company and a livery stablekeeper, 
” certain ‘vehicles were allowed to stand on 
the premises of the Company to await the 
arrival of -passengers by the trains. The 
servants of the stablekeeper, who drove 
the flies,- were- instructed not to invite 
the passengers by speech bui to wait 
until called by- a servant of the Company 
or hired by the passenger himself, When 
so called, the person requiring the fly 
‘entered, and was’ driven according to his 
-own directions and paid the fare. These 
facts, it was - held, 
“plying for hire.” In the Metropolitan 
Public Carriage Act, 1869, what is involved 
in the’ “plying for hire’ is well brought 
out in the judgments delivered in that 
ase. Cockburn, ©. J. points out that, 
where a person has a carriage ready for 
the conveyance of passengers, in a place 
frequented by-. the public, he .is plying 
for hire although (this. is not material to 
the presént” ase) the place is private 
property. The other two learned Judges 
observe that there was present in the 
Case the* essential element; namely - the 
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waiting of the carriage to be hired by any 
person arriving by the train without there 
being a restriction as to the persons 80 
hiring it. 

In Allen v. Tunbridge (2) the brougham 
was made to present the appearance of 
a private carriage and stood, as in the 
case already mentioned, alongside the 
arrival platform having been allowed by 
the Railway Company to do so. Whereas 
in Clarke v. Stanford (1) there was no — 
invitation by speech; in this. case, there 
was the actual solicitation. The judgment 
shows that what distinguishes “plying for 
hire” from ordinary hiring is that in the 
former case the carriage was placed for 
the purpose of picking up passengers. 
The point of. distinction is well brought 
out by Montague Smith, J., who cbserves: 

“If the proprietor of a carriage sends it to a place 
for the purpose of picking up passengers, that is 
plying jor hire within the Act. That is very 
different from a customer going toa jobmaster to 
hire a carriage.” é j 5 J 

The tests laid down in these two 
earliest cases on the point have been 
repeatedly applied in the later English 
decisions. In Sales v. Lake (3) the 
charabanc was available only to such 
passengers as had previously purchased 
the tickets and the driver was forbidden 
to pick up anyother persons en route, 
It was held that the charabanc was not 
plied for hire. Lord Treventhin;C. J., 
observes that two conditions must be 
satisfied before a carriage can accurately - 
be said to ply for hire: (1) there must be 
a soliciting or:waiting to secure passengers; 
(2) the person soliciting or waiting musi 
be in possession of the carriage for which 
he is so soliciting or waiting to obtain 
passengers. This description excludes 
cases where by a previous or antecedent 
contract the carriage is hired, for it is of 
the essence of the plying for hire, that 
the person concerned must be able, at the 
time of making the contract, to appropriate 
the carriage to the soliciting or waiting. 
in the cage just mentioned no member of 
the public could have obtained a seat who 
had not previously taken a ticket, that 


„is to say, as the learned Chieti Justice 


observes; , ` 
“The process of soliciting’ was then over and 
the driver was merely receiving passengers -who 
had already booked their seats...../..1i there had 
been any empty seats for which the driver was 


(2) (1871) 6 O P 481; 40 L JM 0197; 19 W- R 849; 
24 L T 796. Se eee AAR 
GS) (1932) KB 558,91 L J K B 9635-126 LT 
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. prepared to take any casual passengers, I think he 


would ‘have been plying for hire, but the Magistrate's -yət it was held that 


finding negatives this suggestion,” 

_, In Leonard v. Western Services, Ltd. 
(4) no person was taken aboard any of the 
respondent's omnibuses except those with 
whom they had previously made contracts 
and there was no occasion for soliciting 
passengers. On those facts it. was held 
that .there was no plying for hire, the 
hiring having already been effected and the 
principle laid down in Sales v. Lake (3) 
‘was appliéd. In the two last-mentioned 
cases, as I have shown, it was held on the 


facts, that there was no “plying for hire”. 
` and those cases may be usefully contrasted 


with the decisions I shall presently notice. 
In Armstrong v, Ogle (5) as’ the omnibus was 
used for the collection and reception of 
, passengers out of the large, unknown and 
class of persons who 
possessed return tickets, it was held that 
there was ‘‘plying for hire,” and Sales v. 
Lake (3) was distinguished. Similarly, in 
Greyhound Motors, Ltd. v. Lambert (6), 
as it was contemplated that the coach 
might starton -its journey with vacant 
seats allor some of which might be filled 
by persons who had not taken tickets 
before its departure on its journey, it was 
-held that the coach was “plying for hire.” 
The several cases above referred to show 
that there isa well recognised distinction- 
between “letting out for hire” and “plying 
for hire.” Where the persons who are 
picked up have previously reserved 
accommodation and the driver or the 
person in control of the vehicle does not 
solicit or wait to obtain passengers, there 
isa “letting out for hire”, whereas, on the 
other hand, there being no antecedent 
contract or previous arrangement, 
sengers are received by some process of 
soliciting, then thereis what is known asa 
“plying for hire.” Having stated where the 
real distinction exists, I may, in view of 
certain arguments raised, as well point 
out, that it is not correct to say; that to 
constitute a "plying for-hire” the Carriage 
must run-alonga fixed route or that the 
true test of the letting is, that the hirer 
has the power to. control the direction or 


destination of the vehicle, -In “Clarke v.. 


Stanford . (1), referred to already, the 


person requiring the fly entered and was. 


J K B213; 9I J P 18: 


(4) (1927)1 K B 702; ` 86 L 
43 T L R 131; 136 L T 308, 

(5) (1926) 2 K B 438;95 L J K 
42 T L R 553; 135 L T118. ` 

® (1928) 1 K B 322; 97 L-J 
44T L R 80: 138 L-T 269; -: 


B £08; 90.7 P 146; 
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driven according -to his own directions and 
the carriage `was 
plying forhire. The passenger there could ; 
control the .destination of the vehicle, and 
secondly, it did not run along a fixed route 
‘but those élements had no bearing on the 
question whether or not- there was a 
“plying for hire.” > 

-~-- Two cases have been relied on by the 
‘respondent, Chengleput'Municipal Council v. 
Ayyakannu Thambiran (7), decided by 
‘Coutts-Trotter, C. J., and Criminal Revision 
Case No. 189 of 1930 (unreported) decided 
‘by Jackson, J., where a different view has 
-been taken: The discussion in these cases 
is very brief and there is no reference to 
the English authorities orto the wording 
‘of the Local Boards Act, which, asI have 
said, is in pari materia with the Actin . 
question. I am constrained with the 
greatest respect to dissent from them. In 
the result, the lower Gourt’s decision is set 
aside and the suit is dismissed, but each 
party will bear his costs both here and in 
the Court below. The memorandum of 
objections is dismissed but without costs. 

- alN. ~ Order set aside. 


(7) 103 Ind. Cas. 8-3. AIR 1927 Mad, 798; 26 L W 
81; 53M LJ 374; 39 M L T289. 





MADRAS HIGH COURT a 
` Second Civil Appeal No. 131 of 1931 ~- 
f March 19, 1935- : 
: . MADHAVAN NAIR, J. , 
SWAMINATHA PILLAI—DEFENDANT 
' — APPELLANT ca 
: versus ; 
S. L. LAKSHMANA AYYAR AND ANOTHER 
— PLAINTIFF AND DEFENDAN I— 7 
RESPONDENTS : 
Principal and surety—Omission to sue principal, 
debtor, whether discharges surety—Discrepancy in, 
consideration, effect of—Surety’s “liability for 
interest. . : 
The fact that the creditor has not sued the 
principal debtor and exhausted his remedies against- 
him is no defence to an action against the surety, 
‘here is no rule of law that a creditor cannot’ 
proceed against the surety unless he has- first: 
exhausted his remedies against the debtor. Muham-. 
mad Yusaf v. Ram.Gobinda Ojha (1), distinguished. 
Musket v; Rogers (2), referred to. - EAN 
Where a -promissory note recited a consideration 
of Rs. 3,000-but only Rs; 1,000 was paid in cash,’ 
Rs. 1,700 being, due on old dealing -and Rs, 300° 
being set off for interest in advance ; i 
Held, that there was no variation of the contract 
-which could exonerate the surety. . f 
A surety is liable not only for the principal but 
also for the interest -due under the contract, _ z; 


5. O, A. -against the decree of the District . 


- Oourt of Trichinopoly in’ A, S; No. 23 of * 


+ 


„Pillai 
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1930, preferred against the decree of the 
Court of the Subordinate Judge of Trichino- 
poly in O. 8. No. 95 of 1928. 

Mr. K. P. Ramakrishna Iyer, for the 
Appellant. 

Messrs. V. Raja Gopala Iyer and T.V. 
Ramiah, for the Respondent. 


.* dudgment.—This second appeal arises 


out of a suit instituted by the plaintiff 
for the recovery of Rs. 3,862-3-2 being 
the balance due on a promissory note 
for Rs. 3,000 executed by the 3rd defend- 
ant, mother and guardian of defendants 
Nos.1 and 2, andby one Ayyaru Pillai. 
Defendants Nos. 1 and 2 were impleaded on 
the ground that the promissory note was 
executed by the 3rd defendant as their 
guardian for purposes binding on their 


-estate. 4th defendant was impleaded as 


he had given two letters of guarantee dated 
September 25, 1922, and September 23, 
1925, guaranteeing the payment of the 
amount to the plaintiff. Since Ayyaru 
died alter the execution of the 


- promissory “note he could. not be made 


‘a party to the suit and his heirs also 
have not been impleaded. As regards 


„the ‘consideration for the promissory note, 


it is admitted that it was executed for 
Rs. 1,060 paid in cash, and Rs. 1,700 
due to the plaintiff on prior dealings 
carried on by the father of defendants 
Nos. 1 and 2 with the plaintiff, and Rs. 300 
withheld for interest on the suit document 
for ten months. 

The District Munsif held that the pro- 
missory- note is not binding on defendants 
Nos. -l and 2 because it was not executed 


. on their behalf by the 3rd defendant in 


the capacity of their guardian. He also 
held that- thé 4th- defendant was not 
liable as the plaintiff did not pursue his 
remedies- against one of the principal 
debtors Ayyaru Pillai; and he reduced 
the rate of interest payable on the pro- 


missory note on the- ground that 
imterest reserved is exorbitant, In the 
result he passed a decree on the pro- 


missory note against the 3rd defendant 
alone. : 

In appeal. by the plaintiff the learned 
District Judge held that’ the 4th defend- 
ant is also liable on the promissory note 
to the-same extent as -the 3rd defendant 
and that the plaintiff is entitled- to get 
interest ‘at the full rate of 24 per cent; per 
annum reserved in the promissory note. 
He held, agreeing with the Subordinate 
Judge, that defendants Nos.1 and 2, are 


7 


not liable.“ In the result, a decree. was 
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given to the*plaintiff against the 3rd and 
4th defendants in the light of the above 
findings. 

This second appeal has been filed by 
the 4th defendant. The main point for 
determination is whether the 4th defend- 
ant is liable on the promissory note, It 
is also argued that he is not liable to pay 
any interest, and that the rate awarded 
is excessive, En 

4th defendant is the brother ofthe 3rd 
defendant’s deceased husband.. Mxhibit B 
is the first letter of guarantee executed 
by him. It bears the same date as the 
promissory note, September 25, 1922, In 
it, after referring to the promissory note 
executed by the 3rd defendant and Ayyaru 
Pillai, he stated as follows: i 

“I therefore, request that you will advance the 
said amount as requested by them. lf there be. - 
default in payment of the said amount and if 
money be due to you (from them)and in case you 
are not able to recover the amount so due from 
them, 1 agree to pay the same to you". 


This letter of guarantee was renewed by 
him on September 23, 1925, about thee 
years after, by kx. C. The question is v he- 
ther on the above undertaking contained 
in Ex, B the ith defendant can be made 
liable for the amount mentioned in the 
promissory note in the circumstances of 
the case. The liability of a surety is 
co-extensive with that of the principal 
debtor unless it is otherwise provided by 
the contract (see s. 128 of the Indian 
Contract Act). It is first argued ~ that 
inasmuch as the plaintiff has not’ filed 
any suit against Ayyaru Pillai the co: 
executant along with the 3rd defendant, 
and as the claim against him has been 
allowed to be barred by limitation, the 
4th defendant is not liable. ‘The argument 
assumes that there is a contract to the 
contrary indicated in the obligation to 
pay undertaken by the 4th defendant in 
the document, the contract being that the. 
4th defendant will be liable only if the 
plaintiff is unable to realise his money 
by taking all legal steps against the 
principal debtors. It appears to me that 
to import such a special meaning in the 
undertaking given by the 4th defendant 


is, as the learned Judge says oo. 

“a straining of the meaning of the language of 
Ex.B which only follows the form of every such 
guarantee”. z s 


In support of this contention: “that the: - 
language .of -the document -implies a, 
contract to. the contrary, the learned - 
Counsel for the appellant. relied . on 


‘was the language used 


1 
- 
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Muhammad Yusaf v. Ram Gobinda Ojha 
(1), but that decision cannot be of any 
help in deciding the present case as what 
in the security 
bond does not appear from the judgment. 
No authority has been cited for the general 
proposition that a creditor cannot proceed 
against the surety unless he has first 
exhausted all his remedies against the 
principal debtor. Apart from this, it is 
clear that no steps could be taken against 
Ayyaru Pillai as he died before the suit 
and as he, according to P. W., No. 1's 
evidence, left no property and left no 
heirs. There is no evidence that Ayyaru 
Pillai had any property. In this connec- 
tion attention may be drawn tothe state- 


. ment of the learned Judge at the. end of 


’ 


para. 6 of his judgment. 

‘ “It has not been suggested, and much less proved, 
that it was possible for the plaintiff to recover 
anything from Ayyaru Pillai’s heirs any more than 
he could from the 3rd defendant herself”. 

In these circumstances the plaintiff cannot 
be found fault with for not proceeding 
against Ayyaru Pillai’s heirs. He may 
be said to have done everything possible 
to realise the debts from the debtors by 
instituting the present suit. In this con- 
nection the observations of Besanquet, J. 
in Musket v. Rogers (2), may be referred 
to with advantage. In that case it wes 
held that guarantee was not avoided by 
plaintiff's omitting to put in suit, a Bill 
of Exchange drawn by the debtor and 
accepted by an insolvent still in prison 
(Crichter). It was argued that the plaint- 
iff has not availed himself to the utmost 
of Crichter’s acceptance. On this the 
learned Judge Besanquet, J. observed as 
follows: 

“The first question is whether the plaintiff has 
availed himself to the utmost of all the ‘securities 
he held in his hands; the jury find that he has 
done so notwithstanding he forbore to put in suit 


Orichter’s bill and we see no reason to. find fault 
with the verdict”. 


This ground of exemption claimed on 
behalf of -the appellant must be over- 
ruled. 

The next argument in support of the 
claim for exemption has reference to the 
payment of consideration. As already 
stated, full consideration in actual. cash 
was not paid under the note. A .sum of 
Rs. 1,700 was set off against the debtdue to 


the plaintiff on previous dealings . and 
Rs. 300 was withheld for interest’ on 
the suit document for ten months. It is 


P 550 91; 109 Ind. Cas; 538; A I R 1928 Oal. 
(2) (1839) 132E R1281, © --- ~ = 
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argued that what‘was contemplated under 
the promissory note and the letter: of 
guarantee was an actual pavment of 
Rs. 3,000 for consideration, and as‘ that ` 


-sum in full was not paid actually, the 


contract between the parties has been 


varied and that, therefore, the surety is | - 


exempt from all liability. In support of ° .- 


this contention Burton v. Gray (3), was 
relied on, but on the facts that decision 
has clearly no application. In that case 
the guarantee was in consideration of a 
bank lending the principal the sum of 
£1,000 for 7 days from thedate of the 
guarantee and the bank without placing 
£1,000 to his credit merely honoured 
cheques upon his current account which 
did not create an overdraft of £1,000 
within the 7 days. -It is clear: 
that the £ 1,000 was not lent within 7 
days as will appear from the facts. In 
the present case it cannot be said that 
Rs, 3,000 was not paid to the debtor: 


“J 


though at the moment only Rs. 1,000 was”. . 


paid in actual cash. It is not disputed . 
that the actual amount paid plus the set 
off and the interest withheld would amount 
to Rs. 3,000. Exhibit D, the day book of 
the plaintiff, shows that an entry debiting 
Rs. 3,000 was made in respect of the 
suit note. Next immediately below there 
is an entry of credit of Rs. 300 received 
in cash. Then later on comes an entry 


of Rs. 1,700 as having been paid by - 


Vadivel Bros. Marudanayagam Pillai— 
obviously the father of defendants Nos. 1 
and 2. In these circumstances it 
meaningless to say that Rs. 3,000 was not 
advanced by the plaintiff and that the. 
letter of guarantee cannot, therefore, be 
given effect to. In my opinion the appel- 
lant is liable on his guarantee to the 
same extent as the 3rd defendant. In this 


. View there is no need to consider the 


argument that in any event the lower 
Court ought tohave held that the 4th 
defendant cannot be made liable 
for more than the cash consideration paid— 


ordinate Judge in his judgment. ` 
The last argument relates to interest. 
Interest at 24-per cent..per annum on the. 
amount borrowed is provided for in: the 
promissory note. The 4th defendant has 
guaranteed the payment of the amount 
under the promissory note, in his letter 
of guarantee. It is clear that hé is bound 
to pay the intérest also. The illustration 
to 8.128 of the Contract Act and the. 
(3) (1873) 8 Oh, App. 982; 43 L J Oh, 229. 


is - 
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case therein referred to show that the 
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surety is liable not only for the amount material irregularities in the ~ publishing 


of the bill but also for any interest and 
charges which may have become due on 


it. I agree for the reasons mentioned by- 


the learned District Judge that the rate 

of 24 per-cent. is not excessive, ` : 
In- the result, thé second appeal is 

dismissed with costs, ` i 


A. 


f MADRAS HIGH COURT 
Civil, Appeals Nos. 2l and 22 of 1932 
_.., , January 29,1935 i 
' Brastuy, C. J. anD CORNISH, J. °° . 
Ry, PRATAPASIMHA RAJA SAHEB anv 
i ANOTHER—APPELLANTS ` 
OS versus 
T. Rm. T. 8: P, PL. PALANIAPPA 
OCHETTIAR AND OTBERS-—RESPONDENTS 


‘Civil Procedure Code (Act V of 1908), 0O. XXI, 
r. 90—Decree-holder consenting to sale of certain 


items free of his encumbrance—Whether can say in- 


appeal that his consent was a limited one—Statement 
to contrary in sale proclamation not . corrected 
‘subsequently—Omission to inform intending purchasers 
`~ that sale was free from  encumbrance—Material 
irregularity—Sale, if should beset aside—Sale, 

here the decree-holder consented to the sale of 
certain items of property free of his encum- 
brance, he cannot in appeal be allowed to say that 
his consent was limited to the arena of the lower 
Court. It is a material irregularity to mention in 
the proclamation non-existent encumbrances ; and, it 
is an equally material irregularity when it has been 
agreed between the parties that a sale shall be free 
of encumbrances that a statement to the contrary 
in the sale proclamation should be allowed to stand 
without any correction either in the proclamation or 
verbally made at the sale. The omission to inform 
intending purchasers that the sale was to be free 
of encumbrances must have affected their bids, to 
the substantial injury of the judgment-debtor whose 
properties were being sold andthe sale should be 


set aside under O XXI, r. 90, Civil Procedure 
Code, g 


OC. A. - against an order of the Dis- 
trict Court. West Tanjore, dated De- 
cember 28, 1931. . 


Messrs. T. V. Muthukrishna Ayyar ‘and 
S.V. Narayana Ayyar, for the Appellant. 


Messrs. K. Rajah Ayyar and K. S, Viswa- 
natha Sastri, for the Respondent. 


Cornish, J.—The appellant, the judg- 
ment-debtor, represented by the Official 
Receiver of West Tanjore, unsuccessfully 
applied under O. XXI, r. 80, to have a 
sale of property set aside alleging 


2 -Court wrongfully 
Appeal dismissed. = 


--~calthough the 
~ debtor and encumbrancer, had agreed to 


and the conducting of the sale. In ap- 
peal two grounds have been urged before 
us by his learned Advocate for impeach- 


. ing the sale: First, it is- contended that 


there was -material irregularity in the 
conduct of the sale of a property sold- 
as lot No.5, the allegation being that the 
rejected the offer of: 
one of the bidders at the sale before 
the sale had been closed. The second 
ground of objection is that there was an 
irregularity in the publication in that 
decree-holder, judgment- 


-the property being sold free of encum- 
brances, and an order by consent had’ 
been made by the Insolvency Court to 
that effect, the proclamation announcing 
that the sale would’ be subject to en- 
cumbrances was allowed to stand un- 
- corrected. We think that there is no 
substance in the first ground of objection, 
but that’ the appellant should succeed - 
upon the second. We accept the facts 
stated by the learned District Judge 
with regard to what- happened at the 
sale. From this it appears that the sale 
was conducted by the Nazir on the - 
direction of the Court, The sale began 
on November 24, At the close of that 
day’s proceedings the highest bid receiv- 
ed was Ks. 9100 and as the Nazir 
reported that bidders were still bidding 
and there was no possibility of -the sale 
being finished before 5 P. .:., the Court 
ordered the sale to continue to the 25th. 


The sale was continued next day until 
5 P. M., the last bid recorded by the 
Nazir being abid for Rs. 15,000. The 


Nazir then took the bid list and sale 
warrant to the Judge. The learned Judge, 
describing the event says : : 


“A number of other people presumably bidders. 
and parties came into Court at the same time 


and one of the bidders said that he wanted to 
offer a higher bid.” 


The bidder referred to has stated in 
evidence that after the Nazir had closed 
the bids—and it appears that he waited’ 
half an hour or so after the highest bid - 
of Rs. 15,000 had been made—he told 
the Nazir that he would make a bid of 
Rs. 15,000. He admits that he did not 
tell the Judge that he had. offered 
Rs. 15,000 to the Nazir, but he told the ` 
Judge that he was prepared to-go on- 
bidding up to Rs. 20,000. The Judge refused 
to allow fresh bids to be made. He 
says that the practice in his Oourt is 


' given to the ‘Nazir. 
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that the bidding is closed by the Nazi 
and that no bids are afterwards waited 
for or received by the Judge. The only 
question is whether this practice is 
irregular. In our opinion it is not. 
It has been argued that until the highest 
bid had been accepted by the Court, it was 
equally open to the highest bidder. to 
withdraw his offer and to another bid- 


der tomakea high offer. We do not 
dispute the soundness of the first pro- 
position, but we cannot accept the 


second. The case reported in Jaibahadur 
Jha v. Matukahari Jha (1), has been 
cited where it was said that the Court 
before closing the sale should inquire 
from the persons present whether there 
is any’ advance on the highest bid 
If this is the prac- 
it would be proper to 


tice of the Court 
the practice in 


follow it, But it is not 
West Tanjore, and there was nothing 
irregular in the Judge declining to in- 
troduce a practice which. appears to be 
open to the objection that it gives no 
finality to the bidding before the Nazir. 


We must accordingly hold that there 
the conduct of 


was no irregularity in 
the sale on the part of the learned 
Judge. 

We now turn to the second point. 


While the execution was proceeding the - 


judgment-debtor was adjudicated insol- 
veat. The sale proclamation stated that 
the properties were to be sold subject to 
encumbrances, Application was made to 
the Insolvency Court by the insolvent 
for an injunction restraining one Rama- 
nathan Chettiar, an encumbrancer, from 
executing his decree pending the deter- 
mination by the Insolvency Oourt of the 
validity of the encumbrance. A _ consent 
order was made on this application that 
the properties should be sold free of the. 
encumbrance, and the Oourt directed 
the Central Nazirto inform the intend- 
ing purchasers that the sale was free of 
all charges. On the very day that this 
order was made the insolvent 
the Executing Court on the strength of 
the Insolveney Court’s order to adjourn 
the sale and_to order fresh proclamation. 
The petition was refused. The order of 
the execution Court seems to. show that 
it ignored or was ignorant of the order 
maile by the Insolvency Oourt, for it 
says that ‘the property cannot be put up 
free of these encumbrances without con- 

Q) 2 Pat, 548; 76 Ind. Cas. 113; AT R i923 Pat. 
525; (1923) Pat. 190; 4 P L T 498.- : 


MIPHAN LAL-INDER NARAIN V. HEM OHAND-KASHMIRI LAL = (ALL.)_ 


applied to . 


- August 28,1934, = 


983 


sent of the encumbrancers. However 
that may be, the fact is that the decree- 
holder, who is respondent to this appeal, 
consented to the sale of three lots in 
this appeal being free of his encum-~ 
brance, and he cannot now-be allowed 
to say, what his learned Advocate 
attempted to urge on his behalf, that his ` 


consent was limited to the arena of the 
Insolvency Court. It is a material 
irregularity ` to mention in the 


proclamation non-existent encumbrances ; 
and, it is an equally material irregulari- 
ty when it has been agreed between 
the parties that a sale shall be free of 
encumbrances that a statement to the 
contrary in the sale proclamation should 
be allowed to stand without fany cor- 
rection either in the proclamation or 
verbally made at the sale. We feel no 
doubt that the omission to inform in- 
tending purchasers that the sale was to 
be free of encumbrances must have 
affected their bids, to the substantial 
injury of the judgment-debtor whose 
properties were being sold. It stands to 
reason that bidders will not bid to the 
same amount when the property is sold: 
subject to encumbrances as when it is 
sold free of them. On this ground we 
allow the appeal with costs. The appeal, 
Civil Miscellaneous Appeal No. 22 of 
1932, is not pressed asthe grounds in 
Givil Miscellaneous Appeal No. 21 do 
not cover this appeal and is dismissed 
with costs out of the estate. 
AnD. Appeal allowed. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 557 of 1934 
January 25, 1935 
Niamat-U.vaz, J. 
Fira MITHAN LAL-INDER NARAIN— 
DEFENDANT— APPLICANT 


3 VETSUS 
Frem HEM OCOHAND-KASHMIRI LAL AND 

OTHERS— PLAINTIFFS —OPPOSITE PARTIES. 

Debtor and creditor — Composition deed between 
heirs of deceased debtor and creditors—One of creditors 
not joining though his name mentioned but electing 
to abide by it—Whether can enforce agreement ` 

Where-a composition deed is executed by the 
creditors and the heirs of the deceased debtor and 
one of the creditors does not join in the execution 
thereof but his name is mentioned therein and he 
elects to abide by it, he can enforce the deed even 
though he was not a party to it. 

O. R. App. against the decree of the Small 
Oause Court Judge, Dehra Dun, dated 
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“< Mr. S. N. Seth; for the Applicant. 

- Mr. Vishwa Mitra, for the Opposite 
Parties. ` 

_ Order.—This is an application for re- 
vision against a decree wassed by the 
learned Judge, Small Cause Court, Dehra 
Dun, allowing the plaintiff's claim to a 


certain sum of money against the defendant, ` 


the. applicant in this Court. One Parbhu 


Lal; who was indebted to a number of 


persons, died sometime before December 


1930. ‘Two of the creditors were the parties” 


to ‘this-case. What should be considered 
to:be composition deed was executed by the 
creditors and the heirs of the deceased 


debtor, which provided that the deceased . 


had left a cloth shop and a house which 
should be sold and rateable distribution of 
the proceeds of sale should. be made 
among thé creditors and that a creditor 
should be deemed .to have been‘ satisfied 
in full on receipt of his rateable share in 
the aforesaid sale proceeds. Those repre- 
senting the debtors signed the agreement 
and so did the creditors, except the plaintiff. 
Sometime afterwards the defendant-appli- 
cant had the house referred to in the agree- 
ment sold in execution of his decree and 
appropriated the sale proceeds. The 
‘plaintiff then brought the suit which has 
given rise to this revision for his share of 
the sale proceeds of the house, relying upon 
the agreement. The defendant contested 
the suit principally on the ground that the 
plaintiff was no party to the agreement 
and that he not having signed it could not 
enforce it. The agreement mentions the 
name‘of the plaintiff in the array of the 
executants, and the whole deed purports to 
be one ‘on behalf of all the creditors, 
including the plaintiff. Under.one of the 
“al-abds” meant for the signature of the 
plaintiff his signature does not appear but 
Janardhan Das, son-in-law of the deceased, 
at whose instance the composition was 
brought about, signed it. The agreement 
specifically provided that Janardhan Das 
was made responsible for obtaining the 
concurrence of the plaintit: to the arrange- 
ment embodied therein. : i 

‘The lower Court probably intended to 
hold that Janardhan Das, who signed the 
agreement in place of the plaintiff, had an 
oral authority from him (the plaintiff) and 
that the: plaintiff should therefore be con- 
sidered to be a party to it. In my opinion 
the learned Advocate for the applicant has 
succeeded in showing that this view of the 
lower Court cannot be sustained, even if 
that Court has so found it, which is not 


. clear. 
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Tam however of opinion that itis . 
not necessary to go into the question of - 
Janardhan Das’s authority to execute the © 
agreement on behalf of the plaintiff. If 
the plaintiff subsequently elected to abide 
by the agreement and agreed to rateable 
distribution, he became a party thereto 
and could enforce it. The learned Advocate 
for the applicant strenuously contended ' 
that there is no evidence to show that the 
plaintiff ever consented to the terms em- . 
bodied in the agreement and that if the 
position had been the reverse of what it 
is the plaintiff could have successfully 
backed out of the arrangement. If the 
premises on which the learned Advocate’s 
conclusion is based be accepted, the con- 
tention has force; but it is pointed out by 
the learned Advocate for the opposite party 
that there is definite evidence on the record 
to show that the plaintiff not long after the 
execution of the agreement in question 
expressed his willingness to abide by it. 
There is a receipt on the record which is 
signed by the applicant and which shows 
that shortly after the execution of the . 
agreement movables were sold and the 
sale proceeds rateably distributed among 
the creditors, the plaintiff being one of 
them. Janardhan Das, who seems to have 
throughout acted on behalf of the plaintiff 
to whom he is related gave his evidence 
and swore that the plaintiff accepted his 
share of the sale proceeds above referred 
to. It is argued that Janardhan Das’s 
evidence should not be accepted, he being 
an interested person. I find however that 
no attempt was made to impeach his evi- 
dence in cross-examination on this point. I 
think Janardhan Das's evidence is true and 
should be accepted. This being so, there 
can be no doubt that shortly after the agree- 
ment the plaintiff elected to agree to the » 
composition, embodied in the agreement in 
suit. This finding robs the argument put 
forward on behalf of the applicant of all 
force. After the plaintiff elected to abide 


. by the agreement, it was not possible for , 


him to resile from it. . 

In the circumstancss stated above, the 
plaintif is, in my opinion, entitled to 
enforce the agreement and to claim a share 
on rateable distribution of the sale proceeds 
of the house. It was argued on behalf of 
the applicant that it had been arranged 
that Janardhan Das should sell the house 
and the sale proceeds recovered by him 
would be rateably distributed, but that 
Janardhan Das did nothing to-sell the 
house and that eventually the defendant _ 
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house. There is nothing in the agreement 
to suggest that the responsibility of selling 
the house was -thrown on Janardhan Das, 
The agreement is merely to the effect that 


the sale proceeds of the cloth shop and the ` 


house would be rateably distributed. This 
implies that whatever may be the means 
by which sale takes place, the sale proceeds 
would be divided in a certain manner 
among the creditors. It is perfectly im- 
material whether the sale proceeds were 
recovered by the action of the defendant or 
by that of any other creditor. This conten- 
tion has no force. The revision fails and is 
dismissed with costs, 
D. Revision dismissed. 


MADRAS HIGH COURT 
Civil Appeals Nos. 166 and 167 of 1932 
and 
Civil Revisions Nos. 583 and 584 of 1932 
January 29, 1935 
Brastey, ©. J. ann Cornisna, J. 
SOMARAJUPALLI MAHADEVUDU AnD 
ANOTSER—APPELLANTS 
Versus 
HINDU RELIGIOUS ENDOWMENTS 
BOARD, MADRAS — RESPONDENT 
Madras Hindu Religious Endowments Act (II of 
1927), s. 70—Proceedings under, whether proceedings 
in execution of decree—Ex parte decree, whether 
can be set aside in review—Civil Procedure Code 


(Act V of 1903), ;O. IX, r. 15—Whether restropec- 
tive, 


The proceedings under s. 70, Madras Hindu Religious 
Endowments Act, are proceedings in execution ofa 
decree and consequently, the persons against whom 
the proceedings are instituted cannot object to the 
validity of the orders passed by the Hindu Religious 
Endowments Board and they are not entitled to have 
the ex parte decree set aside in review. ` 

Rule 15 of O, IX, Givil Procedure Code, is not 
Testrospective and cannot be made applicable to ex 
parte orders passed prior to its coming into 
force, 

[Oase-law referred to.] oe 

O. A. against the orders of the District 
Court, Guntur, dated October 21, 1931. 

Mr. B. T. M. Raghavachari, for the 
Appellants. 

The Government Pleader, for the Respon- 
dent. 


Beasley, C. J.—The facts relating to 
the order in C. M. A. No. 166 of 1932, 
and in the other appeal in C. M. A. No. 167 
of 1932 are similar .and set out in the 
earlier part of the lower Court's order. 
The respondent in these appeals is the 
President of the Board of Commissioners 
for Hindu Religious Endowments, Madras. 
The lower Court passed orders dated 
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March 31, 1931, allowing execution. Al- , 
though the respondents in the petitions had 
notice of the execution petition, they did 
not appear. The orders were, therefore,- 
passed in their absence. The arguments 
of the appellants in these appeals in the 
lower Court were that the proceedings in 
which the execution ‘applications were 
made were not execution proceedings 
properly so called being in respect of 
orders passed by the respondent Board 
assessing certain amounts as contribu- 
tions payable by the appellants and the 
respondent Board sought to recover by way 
of execution under s. 70, Madras Hindu 
Religious Endowments Act (II of 1927), and 
that, therefore, it was open to the appel- 
lants to object to the validity of those 
orders passed by the respondent Board 
and that the appellants were, therefore, 
entitled to have the lower Court's ex parte 
decree set aside on review. 

The lower Court came to the conclu- 
sion that the proceedings under s. 70, 
Hindu Religious Endowments Act, were 
proceedings in execution of a decree and 
in this conclusion the lower Court was 
clearly right, and the lower Court de- 
clined to review the previous orders, It 
was contended before us that such a 
remedy is open to ithe appellants by 
reason of the new r. 15, O.IX, Civil 
Procedure Code, in 1933 which makes the 
provisions of s. 5, Limitation Act (IX of 1903) 
applicable to the rule. The new rule 
having been made in March 1933, was not, 
therefore,.in force on the date when the 
lower Court passed its ex parte orders of 
March 31, 1831. It was heldin Aruna- 
chalam v. Veerappa Chattiar (1), by a Full 
Bench of five Judges of this High Court 
including myself that O. IX, r. 13, Civil 
Procedure Code, does not apply toex parte 
decrees passed in execution proceedings 
and that the rule applies only to decrees 
passed in suits; and in the judgment of 
the Full Bench, which was delivered by 
myself, it is stated: 

“Although the facts of this case do not disclose 
that defendant No. 8 had suffered any real hardship, 
we are of the opinion that many cases may occur 
in execution proceedings where to prevent a 
judgment-debtor or a  decree-holder having an 
application or. petition restored under O.1X,r 13, 
may be a great hardship and immediate steps will be 
taken to framea new rule making O.-1X, applicable 
to such proceedings in execution.” 

And it was in consequence of this 
judgment thatr. 15 was made. The posi- 


(1) 55 M 17; 134 Ind. Oas, 806; A I R 1931 Mad. 
656; (1931) M W N 533; 34 L W360; 6LM LJ 348: 


„Ind. Ril, (1931) Mad, 854. 
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tion is, therefore, that on the date when 
the ex parte orders were passed the remedy 
under O. IX, r. 13, was not opento the 
appellants and they could not rely upon s. 5, 
Limitation Act (IX of 1903) and no appeal 
against those orders was filed. The ap- 
pellant’s applications being dated 
August 15,1931, the lower Court's orders 
of March 31, 1931, had thus become final. 
It is nevertheless contended by Mr. B.T. 
M. Raghavachariina very able argument 
that, although the amendment is not by 
express enactment stated to be ofre- 
trospective application, nevertheless since 
it deals merely with matters of proced- 
ure, it may be applied retrospectively. 
But this contention overlooks the rights 
which had been acquired by the respond- 
ent Board. They had obtained orders 
for execution of the decrees which had 
become final. They were entitled to have 
their decrees executed, no appeal having 
been presented against the orders in their 
favour. The appellants seek to deprive 
the respondent Board of their rights which 
were in existence at the time of the 
amendment of O.IX,r.13. This, they are 
clearly not entitled to do; and the decision 
of the Privy Council in Delhi Cloth and 
General Mills ‘Co. v. Income-tax Commis- 
sioner, Delhi (2) is directly in point. On 
p. 290* their Lordships say : 

“But a further point remains. Is there, un- 
der this section, any appeal at all from an order 
of the High Court made before the Act of 1926 came 
into force ?” : 

“The principle which their Lordships must apply 
in dealing with this matter has been authoritatively 
enunciated by the Board in Colonial Sugar Refining 
Co. v. Irving (3), where itis in effect laid down that 
_while provisions of a Statute dealing merely with 
matters of procedure may properly, unless that 
-construction be textually inadmissible, have re- 
trospective effect attributed 
which touch aright in existence at the passing of 
the Statute are not to be applied retrospectively in 
the absence of express enactment or necessary 
intendment. Their Lordships can have no doubt 
that provisions which, if applied retrospectively, 
would deprive of their ‘existing finality orders 
which, when the Statute came into force, were 
final, are provisions which touch existing rights. 
Accordingly, if the section now in question is to 
apply to orders at the date whenit came into 
force, it must be clearly so provided.” 

It was, however, further contended by 
the appellants that the amended r. 13 
was made during the pendency of these 

(2) 9 Lah, 284; 106 Ind. Cas. 156; A IR 1927 
PO 242; 54 I A 491; 4 O WN 1053; 8P L T 791; 
25 A L J 964;53 M L J 819; 470 L J 1; 30 Bom. 
L R 60: ILT 40 Lah.1; 32 O W N237;29P LR 
37; 27 L W179(P 0). 

(3) (1905) A O 369; 74 L J 
92-L T 738. su d — 

*Page of y Lah,—[H#d,] Cr oa 


PO77;2LTLR 513; 


te 
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.it appears to us that by 


to them, provisions _ 


~ —golvents. -The 
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appeals to the High Court andthat it 
therefore, was incumbent on the. High 
Court in appeal to apply the new law 
and reverse the lower Courts orders. 
A similar contention was — raised in Sri 
Rajah Satrucherla v, Maharaja of Jeypore 
(4), but was negatived by Wallace and 
Madhavan Nair, JJ., who stated : 

“We are unable to accept this argument. .The 
lower Court's order issuing execution was perfectly 
correct and execution is going on under authority 
of that correct order. We can see no ground for 
now ruling that the execution legally started has 
now somehow by a change in the processual law, 
which only affects the | matter of the initiation of 


the execution proceedings, become illegal. Further 
the order of the lower 


Court the respondent. has acquired a vested interest 
in having his decree realized under the procedure 
in farce at the time.” 

I see no reason 
decision. The appellant’s 
this point must, therefore, fail also, and 
it follows that these appeals must be 
dismissed. C. M. A. No, 166 of 1932 is 
dismissed with costs, and U. M. A. No. 167 
of 1932 and O. R. Ps. Nos. 583 and 584 of 
1932 are dismissed. 

Cornish, J.—I agree. 

A-D. Appeals dismissed. 

(4) 114 Ind, Cas, 823; AIR 1928 Mad. 1194. 


for differing from that 
contention on 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 120f 1933 

“4 January 11, 1935 

NIAMAT-ULLAH anp Autsop, JJ. 

TIRLOKI PRASAD—APPELLANT ~ 
Versus E 
KUNJ BEHARI LAL—RESPONDENT . 
- Civil Procedure Code (Act V of 1908), s. 60 (c)— ` 


` Agriculturisi—Test to determine if a person isan _ 


agriculturist. 

The test applied in deciding whether a person is 
an agticulturist is whether bis main source of income 
was derived from cultivation or not. The term _— 
“ agriculturist " used in cl. (c), 8. 60, Civil Proce- 
dure Code, is used in the sense ofa person who is 
an agriculturist by profession, that is, a person 
whose main source of livelihood is cultivation, 
Sampat v.. Ram Prasad (2), relied on. ite 

S.C. A. from the order of the District 
Judge, Meerut, dated November 4, 1933, 

Messrs. K. Verma and K. N. Gupta, for 
the. Appellant. 

Mr. N.C. Vaish, for the Respondent. 


Judgment.—This is a second appeal 
from an order passed in first appeal 
by the learned District Judge of Meerut 
in the course of insolvency proceedings. 
The appellant Tirloki Prasad and his 
brother Sri Ram, were adjudicated in- - 
Receiver seized- a house- 
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No. 41, which is situated in the city of 
Meerut. The appellant Tirloki Parsad 
made an application that he wasan 
agriculturist, that the house No, 41 was 
his residential house and that it was not 
subject to attachment under the provisions 
of cl. (c) s. 60, Civil Procedure Code, 
and sub-s. (5), s. 28, Provincial Insolvency 
Act: The Court of first instance found that 


the appellant was not in the true sense’ 


of the term, an agriculturist and that 
8, 60, Civil Procedure Code, cl. (c) did not 
apply to bim. In appeal the learned 
District Judge found that the appellant was, 
in asense, an agriculturist; but he went 
on to say that the house was subject to 
attachment because it was not appurtenant 
to a holding and was not 
agricultarist as such. 

In second appeal it has been contended 
that the statement of law which 
the learned District Judge made is nota 
correct statement and that a house if it 
is occupied by the agriculturist 1s not 
liable to attachment, even if itis not 
occupied by him as an agriculturist. It 
has also been contended that there isa 
finding of fact, which is binding-on us, 
that the appellent is an  agriculturist, 
We consider that the learned District 
Judge did not intend to find that the 
appellant was an agriculturist in the 
proper sense of the term as used in cl. (c), 
s. 60, Civil Procedure Code. He has 
said : 

“No doubt the objectors (that is, the appellant and 
his brother) were not primarily cultivators, but of 
the fact that they were cultivators, i. e, agricult- 
urists in respect of these plots, there is no room 
for doubt or dispute now.” 

By the expression “of these plots” 
he is referring to the fact that the ap- 
pellant and his brother were admittedly 
in possession of a piece of land just 
outside Meerut City which had an area 
of 2bighas13 biswas and which was a 
grove, part of which was from time to time 
cultivated. From the terms used by the 
learned District Judge we consider that 
he took it for granted that anybody who 
cultivated any land anywhere was an 
agriculturist. That is not the meaning 
which has been applied by the Code to 
the term “agriculturist” in cl. (e), s. 60, 
Civil Procedure Code. We may refer to 
the case of Jamna Prasad v. Raghunath 
Prasad (1). There it was said in respect 
of a dispute upon this question that: 

“the question arises asto what is his main source 
ofincome and whether or not he is an agriculturist 


within the strict sense of the term and occupies 
(L) 35 A307; 19 Ind, Oas, 125; 11 A LJ 487, 
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the house as such.” 

The test applied in deciding whether 
a person was an agriculturist was whe- 
ther his main source of income was 
derived from cultivation or not. A similar 
view was held in Sampat v. Ram Prasad 
(2). We entirely agree that this is the’ 
proper test, The term  “agriculturist” 
used incl. (c), s. €0, Civil Procedure Code, 
is used in the sense of a person who is 
an agriculturist by profession, that is, a 
person whose main source of livelihood 
is cultivation. We do not think that in 
deciding the present appeal it is necessary 
to express any opinion about the proposition 
of law laid down by the learned District 
Judge in respect of the question whe- 
ther a house can be attached if itis 
occupied by an _ agriculturist in some 
capacity other than that of an agriculturist. 
Weare satisfied that the appellant was 
not an agriculturist at all in the sense 
in which the term is used in s. 60, Civil 
Procedure Code. 

The appellant and his 
the sons ofa man who was a money- 
lender and owned house property in 
Meerut City. He does not appear to have 
had apy zamindart or any con- 
nection whatsoever , with agricultural 
land. After his death his money-lend- 
ing business was carried on by his son 
other than the appellant, and that son 
had also a timber shop, and there were 
a number of houses which were let out 
to tenants and from which the brothers 
obtained income by way of rent. The 
appellant himself has madea statement 
in the course of these proceedings in 
which he has admitted that he obtained 
his share of the profits from the money- 
lending business and from the rent. He 
has admitted that, at the time when he and 
his brother were adjudicated  insolvents, 
the rent from houses brought them in 
an income of something between Rs, 100 
and Rs. 200 a month, and he has also 
admitted that there were profits from the 
money-lending business and from the 
timber shop, although he cannot say how 
much. We should perhaps mention that 
he did not admit that he had any share 
in the timber shop; but at the same time 
he did admit that he obtained a satisfac- 
tory income.at least from the rent of . 
houses owned hy him. The ‘size of the . 
grove, which has an area of just under 
three bighas, and the fact that upon this 


(2) 138 Ind. Oas. 67; A IR 1932 AIL 499; (1932) 
A LJ 499; Ind, Rul. (1932) All. 361; 16 R D 506; Ù 


brother were 


- R 134A 340 Rey, 
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, grove there were a large number of trees 
show that there could have been little cul- 
tivation and not much profit from it. It 

-is clear to us that the appellant and his 
brother at the date of adjudication could 
in no sense, be properly described 
as agriculturisis, that is, persons whohad, 
as their main source of livelihood, the 
profits from the cultivation of land. It 
has been suggested that we should con- 
sider the possession of the appellant not 
_at the time when the order of adjudication 
was passed, but at the time when the 
Receiver was proposing to sell the house 

_in dispute. Under the provisions of the 
Provincial Insolvency Act, the property 
of an insolvent vests in the Receiver at 
the date of adjudication, and if property 
is not to vest, it must be exempt from 
attachment under the provisions of s. 60, 
Oivil Procedure Code, at that date. Once 
it has vested, it becomes the property 
of the Receiver, and he is entitled to deal 

‘with it. In our opinion, the appellant was 
not an agriculturist, and the house in 
dispute vested in the Receiver at the date 
of adjudication. That being so, there was 
no force inthe objection, and the effect of 


the order of the Courts: below was 
` correct. We dismiss - the appeal with 
costs. 

D. Appeal dismissed. 


— 


f MADRAS HIGH COURT 
_ Qivil Appeals Nos. 494, 495 and 496 of 1932 
aS February 12, 1935 


$ Brasuey, O. J. AND OornisuH, J. 
V. APPA RAO—PLAINTIFF—APrELLANT 
versus 


SREERAMAREDDI SANYASAYYA 

_ AND OTHERS —DEFENDANTS—RESPOXDENTS 

Madras Estates Land Act (I of 1908), s. 185— 
Presumption under—Burden of proof—Words and 
Phrases—‘Seri” means “ryoti" in Telugu District. 

The presumption under s. 185, Madras Estates 
Land Act, is that the land is not private land until 
the contrary is shown, the burdenof proof being 
upon the person who claims it as such, There must 
be very clear and satisfactory evidence to prove 
that a certain land has been converted into a 
private land prior to 1908 as provided in the 
proviso to s. 185 of the Act. 

The word ‘ser?’ is always used in the Kistna 
District in the sense in which the word ‘ryot?’ is 
used in the Madras Estates Land Act, and ‘seri 
land’ always means ‘land in which the tenant has an 
occupancy right’. D. Tattayya v. Venkatasubbarayya 
(5), relied on, 

C. A. against the order of the Bub- 
Judge, Vizagapatar, dated October 31, 1931. 


Messrs. B. Somayya and V. Viyanna, 


for the Appellant. i 
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Messrs. V. Govindarajachari, P. So- 
masundaram, S. Rama Murthi and K. , 
Venkatarama Raju, for the Respondents. ` 

Beasley, C. J.—These three appeals 
can be disposed of together since the points 
for consideration are commonto them all. 
The three suits under appeal namely, O. 8. 
Nos, 32, 33 and 34 of 1928 were suits to 
declare the plaintiffs’ right to and recover 
possession of the plaint scheduled lands 
and arrears of rent, mesne profits, ete., 
The learned Subordinate Judge of Viza- 
gapatam dealt with these three suits in 
one common order directing the return of 
the plaints for presentation to the proper 
Revente Court. He 
found that the lands in question were 
ryoti lands and that, therefore, the suits: 
did not lie in the Civil Courts, The plaintiff's 
case was that the lands in question were 
‘private lands’ within the meaning of s. 3 
(10), Madras Estates Lands Act, which 
defines ‘private land’ as follows: 

“Private land mean; the domain or homefarm 
land of a landholder by whatever designation known 
such as kambattam, khas, sir or panna,” 

Section 185 lays down the rules for 
determining landholders’ private land as 
follows : 

“When in any suitor proceeding it becomes: ne- 
cessary to determine whether any land is the land- 
holder's. private land, regard shall be had to local 
custom and to the question whether the land was, 
before the first day of July 1898, specifically let ` 
as private land and toany other evidence that may 


be produced but the land shall be presumed not to 
bo private land until the contrary is known ‘ 


The old section had a proviso which reads 
as follows : ; 

“Provided that all land which is proved to have 
been cultivated as private land by the landholder 
himself by his own servants or by hired labour 
with his own or hired stock for 12 years imme- 
diately before the commencement of this Act, shall 
be deemed to be the landholder'’s private land.” 

The presumption, therefore, is that the 
land is not private land untilthe contrary 
is shown, the burden of proof of course 
being upon the plaintiffs. In the lower Court 
and here the plaintiffs put forward the claim 
in the alternative (1) that the lands had all 
along been private lands so far as there 
are any records from 1850 or (2) that the 
lands in question were ryott lands which 
the land-holder converted into private land 
as he was entitled todo prior to1908. The 
lands in question are Nagacheruvu, the 
subject-matter of O. B. No. 32, Guranna- ` 
polam, the subject-matter of O. S. No. 33 
and Metiapadu the subject-matter of 
O. S. No. 34. A large number of documents 
were relied upon; by the plaintiffs, It is 


. contended - that. the description in- these 
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documents given -to the lands, namely, 
‘seri’ shows that the lands were private 
lands, I do not propose in this judgment 
to refer to any of these documents speci- 
fically, although I and my learned brother 
Cornish, J. have carefully examined them. 
They are all set outin the lower Court's 
judgment. The short question which it 
seems to us has to be decided is whether 
the description ‘seri’ is conclusive of the 
plaintifis’ claim or materially assists it. If 
the word “seri means private land, 
then these lands in the documents bearing 
thet description must be held to be private 
lands although in Zamindar of Chellapalli 
v. Somayya (1), Wallis, C. J. observes : 
“It does not seem to me that calling the lands 
kambattam and letting them on terms which 
negative occupancy right with e view to prevent 
the assertion of such right is sufficient to convert 
them into private lands within the meaningof the 
definition” 
that is to say, by a mere colourable asser- 
tion for the puipose defeating occupancy 
rights of the tenants. The defendants- 
respondents, on the contrary, contend that 
the word ‘seri’ is not synonymous with 
home-farm and that it merely means ‘cul- 
tivation’ or ‘under cultivation. It is stated 
by the learned Subordinate Judge in his 
judgment that in the Kistna District, which 
is not far removed from the suit; District, 
‘ser?’ ia used as meaning land in the oc- 
cupation of aryot. In Willson’s Glossary 
of India, p. 474, there is a definition of 
‘seri’ as follows : - 
“The same word in Telugu is explained in a 
similar manner to denote land cultivated by the 
ryots on account of the state paying usually at the 
rate of half the net produce of ordinary cultivation 
or one-third of that garden cultivation.” 


This is opposed to the appellants’. con- 
tention certainly in relation to a Telugu 
District such asthis is. Inthe Manualof 
the Administration of the Madras Presi- 
dency, Vol. 3 on p. 281 ‘sheri’ is defined 
as ‘land let out by proprietor or zamindar 
to ryots or tenants.’ In Brown's Dictionary 
of Mixed Dialects and Foreign words used 
in Télugu, on p. 126, it isstated: In. the 
Rajabmandri District sheri merely means 
land which is not inam. ee 

None of these meanings assist the plaint- 
iffs-appellants. On the contrary they'strongly 
support the defendants’ case. Further- 
more in a number of the documents the. 
lands are described as ‘jeroiti’. This. 
description, the defendants contend is 
synonymous with ‘ryoti’. To -meet this. 


C1) 39 M $41;27 Ind. Oas. 77;A-I R 1915 Mad. 
750; 27 M LJ 718; 16 MLT 576; (1915) M WN 1; 
2 LW 117, : i T 
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contention the plaintiffs argue that ‘jeroitti’ 
land merely means land which is not inam 
gnd rely upon Ramachandra Mardaraja 
Deo v. Dukko Padharo (2), where in the 
judgment it is stated : 

“Ie is true that in both these documents tho lend 
is described as ‘jeroyti’ land and it is upon the use 
of that word thatthe learned Pleader for the res- 
pondents has based his arguments and asked us 
to say that the defendants are ‘ryots’ and that the 
land is their occupancy holding and so on. These 
inferences do not necessarily arise from the use -of 
the word ‘jerottt’, ‘Jeroitt?? may mean cultivable land 
but itis also used in this Presidency as opposed 
to inam land.” 

This case does nothing more than show 
that the land is not inam land but it has 
still to be shown by the appellants that it 
is privateland and not ryoti land. “An- 
other case is Seshayya Garu v. Rajah of 
Pitiapore (3). There it was stated that the 
word ‘jeroite’ is used in some parts of the 
Telugu country as meaning merely ‘non- 
inam’ and hence the mere fact that land 
has been called ‘jeroiti’ land does not ne- 
cessarily show that it is ryoit land. In 
this case, however, it was stated, bearing 
upon the question of the meaning of the 
words ‘sert’ that in view of the presumption 
laid downins. 135, Madras Estates Land 
Act, the description of land as ‘seri’ and 
‘separated from the seri’ is not of much ` 
value in deciding whether it is ‘private land’ 
within the meaning of the Act. Another 
case is Lingayya Ayyavaruv. Gangiah (4). 
Thereit isstated that the term ‘jereyatidar’ 
does not necessarily imply permanent oc- 
cupancy right or that the executant waa oc- 
cupancy ryot. In another case inthe same” 
volumeviz., D., Tattayya Y. Venkatasubba- 
rayya (5), it was held thatthe word 'jeróiti' 
land may mean cultivable or arable land but 
it may also mean ‘assessable or assessed land’ 
as opposed to ‘inam’ land and that it is only 
the context that must decide which mean- 
ing isto be given to the word. In that 
case it was also held, on findings being 
called for, that the word ‘seri’ is always used 
in the Kistna District inthe sense in which 
the word ‘ryoti' is used in the Madras 
Estates Land Act, and that ‘seri land’ al- 
ways méans ‘land in which the tenant has 
an occupancy right.’ I accordingly agree 
with the view of the learned Subotdinate 
Judge that the plaintiffs have not 
shown that the lands in question were- 
home-farm from the very beginning. Then 


the question is whether they were sub- 
(2) 3i Ind. Oas. 852; AIR 1926 Mad. 891, 
(3) 34 Ind. Cas, 730; AIR 1917 Mad. 649; 3L W 
485; (1916) LM W N 396: 31M LJ 214, 
(4) 104 Ind. Oas. 892; A IR 1928 Mad. 58. 
(5) 111 Ind, Oas, 168; A IR 1918 Mad, 786. 
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. sequently converted into private lands. 
. With regard to this, there must by 


very 
clear and satisfactory evidence and, here 
again l agree with the learned Subordi- 
nate Judge that there is no such clear and 
satisfactory evidence. A cash book was 
produced which, it was contended, showed 


- that disbursements had been made by the 


proprietor for the purposes of cultivation. 


`The book appears to be merely a cash 


book which relates to other matters as 
well as the cultivation of the lands and 
there are only a few stray entries which in 
the least degree indicate that some money 


was being spent onthe cultivation of the’ 


lands in question. 

In my view, this evidence cannot be 
accepted as establishing the position that 
the lands 
himself. No other account books were pro- 
duced in which there were entries sup- 
porting the plaintiffs’ contention. There 
must have been estate sccount books kept 
and these- would have shown whether or 
not money was being spent by the pro- 
prietor for the cultivation of the lands. No 
such account booke, however, were produced, 
There is, therefore, nothing to show that 
the proprietor was himself cultivating the 
lands for 12 years before the Act came 
into force as provided for in the. proviso to 


s. 185 nor at any time, nor does the do-- 


cumentary evidence support the plaintiffs’ 
casethat the lands were specifically let 
as private lands before July 1, 1898, as 
provided for inthe same section. All that 


“the documents show is that the lands were 


let as ‘seri’ land which means ‘roti’ land. I 


“agree with ‘the lower Court’s view of the 


matter and hold that the plaintiffs failed 


_ to establish their claim. These lands were, 


therefore, ‘ryoti’ lands and the order of the 
lower. Court directing that the plaints 
‘should’be returned for re-presentation to 
the “Revenue Court was correct. These 
appeals must accordingly be dismissed 
with costs. Two weeks from to-day will be 
‘allowed for re-presentation to Revenue 
Court. ` ve 
Cornish, J.—I agree, 


Appeal dismissed. 
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ALLAHABAD HIGH COURT 


Civil Revision Application No, 168 of 1934- 


November 1, 1934 


Bagpal, J. 
MEHDI HASAN—Apprtoant 
versus 


EMPEROR-— Opposite Party 

. Criminal Procedure Code (Act V of 1888), ss. 476, 
476-B—Munsif holding enquiry under s,4°6—Direc- 
tion that complaint be lodged before District Magis- 
trate —Direction, whether amountsto decree —A ppeal 
from such order to District Judge—District Judge, 
whether can transfer it to Subordinate Judge for 
‘disposal—Case is governed by Criminal Procedure 
Code and not any civil enactment. 

Where a Munsif after holding à - prelimin- 
ary-enquiry unders 476, Criminal Procedure Code 
‘directs that the complaint should be lodged 
before the District Magistrate under s 1850) 
(b) (c), read with s. 478, Criminal Procedure Code, 
the dirsction does not amount to a decree, 
And wherean appeal is filed tothe District Judge 
“from such a direction, the power of the District Judge 
to transfer the case is not governed by any civil 
evactment but by the Criminal Procedure ‘Code. 
-And sinre the Criminal Procedure Code dces not 
provide forany.transfer in a matter like this, the 
Subordinate Judge, on transfer being made to him, 
isnot empowered to hear the appeal but it should 
be disposed of by the District Judge himself 


C. R. App. against an order of the Tirst 
yaa udge, Saharanpur, dated January 10, 
1934, 

Mr. Shiva Prasad Sinha -and Miss L. 
W. Clarke, for the Applicant. 

Mr. D. Sanyal for Mr. Muhammad Ismail, 
‘for the Crown. 

- Order,—The learned Munsif of Deoband 
after holding a preliminary enquiry under 
T 476, Criminal Procedure Code, directed 
that: a 

“a complaint shall be lodged before . the District 
Magistrate of Saharanpur under s. 195 (1) (b) and (e) 
read with s.476, Oriminal Procedure Code,.against 


Mehdi Hasan to stand his trial under s. 193 read with 
8, 198 and s, 471, Indian Penal Code.” ` 


An appeal against this was filed by 
Mehdi Hasan under s. 476 B, Criminal 
Procedure Code, in the Court of the 


- District Judge, Saharanpur. The Court 


of the Munsif is subordinate to the Court 
of the District Judge because appeals or- 
dinarily lie from the appealable de: 
crees of the Munsif to the Court of a 
District Judge; and so far everything was 
regular. The learned District Judge 
transferred the appeal to the Court of the 
Subordinate Judge who with some modifica- 

the direction of the 
learned Munsif. : peg 


Mehdi Hasan has applied in revision to 
this Court under s. 115, Civil Procedure 
Code. His first contention is - that the 
learned Subordinate Judge was not com-, 
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petent to dispose of the appeal. It is 
said that under s. 476-B the withdrawal ot 
the complaint made by’ the learned Munsif 
_ could be directed only by a Court to whom 
the learned Munsif was subordinate. 
Within the meaning of s. 195, sub-s. 3 the 
Court of the Munsif is subordinate only 
to that Courtto which appeals from the 
Munsif’s decisions ordinarily lie, and that 
sucha Oourtis the Court of the District 
Judge, as provided by s. 21, sub-s, 2, 
Bengal, Agra, and Assam Civil Courts Act. 
It is however contended by the learned 
Government Advocate that the appeal 
was filed in the Court of the District 
Judge of Saharanpur, and the said Officer 
had jurisdiction under s. 24, Oivil Proced- 
ure Code, to transfer the appeal to a Court 
subordinate to itself. Section 24, Oivil 
Procedure Code, says that a District Court 
may, at any stage, transfer an appeal 
pending before it for -disposal to any 
Oourt subordinate to it and competent to 
try or dispose of the same, The words 
“competent to try or dispose ofthe same” 
aro Important; and the question is whe- 


ther the Subordinate Judge was com- 
petent to try or dispose of the appeal; 
and it must be conceded that if the 


provisions of the Criminal Procedure Code 
alone are looked at, the learned Subordinate 
Judge was not competent to try or dispose 
of the appeal. Reliance was then placed 
upon s. 22, Bengal, Agra and Assam 
Civil Courts Act, which says that a Dis- 
trict Judge may transfer to any Sub- 
ordinate Judge under his administrative 
control any appeals pending before him 
from the decrees or orders of the Munsifs. 
It is clear that the direction of the Munsif 
for the filing of the complaint was not 
a decree; andit is open to some doubt 
whether it could be called. even an _Or- 
der of the Munsif in the sense in which 
that word is used in s. 22 of the aforesaid 
Act. In a case liké this we should look, 
for the power of transfer, not in any civil 
enactment but in the Criminal procedure 
Code- itself, and that Code does not provide 
for any transfer in a matter like this, I 
am supported in this view by the cases of 
kam Charan Chandra v. Taripulla (1) and 
Emperor v. Badri Prasad (2). : 
Several other points were discussed 
before me, and it. was specially argued 
that Mehdi Hasan was not a party to a 


(1) 13 Ind. Cas, 1007; 39 O 774; 13 Or. L J 191; 16 
O W N64. 

(2) 42 Ind. Oas, 914; AIR 1918 All, 326;.19 Or, L J 
2; 40 A 35; 15 A L J 819, 
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proceeding pending in. the Court of the 
learned Munsif, and, therefore, a complaint 
under s. 471, Penal Code, could not be 
filed against him. It was alsosaid that 
he could not be said to be guilty of an 
offence under s. 193, Penal Code. Section 198, 
Penal Code, was not discussed before 
me because the learned Subordinate 
Judge who heard the appeal of Mehdi 
Hasan revoked the complaint so far as 
8. 198, Penal Code, was concerned; but- 
in view ofthe action which I propose to 
take in this revision it would be necessary 
for the learned District Judge of Saharan- 
pur to consider the propriety of the 
direction made by the learned Munsif of 
of Deoband which was to the effect that 
a complaint shall be lodged against 
Mehdi Hasan under s. 193 read with s. 198 
and s. 471, Penal Code. In connection 
with the last offence I may invite the at- 
tention of the learned District Judge to 
the Full Bench decision of this Court in 
Emperor v, Kushal Pal Singh (33. 

For the reason that the learned Sub- 
ordinate Judge-was not empowered to 
hear the appeal, I allow the application, set 
aside theorder of the learned Subordi- 
nate Judge and send back the case to . 
the District Judge of Saharanpur with 
directions that he wouldreadmit the appeal 
of Mehdi Hasan on his own file and dispose 
of it himself. Parties to bear their own 
costs. ; 

D. ~ Order accordingiy. >- 


(3) 134 Ind. Cas. 225; AI R 1931 All 443; (1935) 
Or, Oas. 715; 32 Or. L J 1105; 53 A 804; (1931) A L J 
697; Ind. Rul. (1931) All, 801 (F B). a 


MADRAS HIGH COURT. - 
Oity Civil Court Appeal No. 9 of 1934 
January 21, 1935 - 
BEASLEY, C.J. AND CoRNIsH, J. `. 
SALIAH MAHAMMAD HAJI IBRAHIM 
— DEFENDANT— APPELLANT 


versus P 
N. ABDUL SAMATH BAHIB—-PLAINTIFF 
—RESPONDENT. 

Tort—Negligence—Keeping dangerous articles like 
tartary—Keeper does so at his risk—Failure to store 
them in place where they are not likely to be set of 
by impact or other means—Accident—Keeper, if 
guilty of negligence. : 

A person who keeps dangerous articles such as 
tartary does so at his periland is under a duty to- 
others to see that they are stored in a place where- 
they are not likely to be set off by impact or any 
other means, If he fails toso store them, he ig 
guilty of negligence if an accident happens -in 
consequence; —- . | -_L. 


Smee be Bowe -v.g 
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©. ©: ©, A.against the judgment and 
decree of the City Oivil Court, Madras, in 
S. O. No. 677 of 1932. 

Messrs. V.V. Srinivasa Ayyangar and: V. 
V. kamadurait Iyengar, for the Appellant. 

Mr. P. Vedachala Ayyar, tor Respondent. 

Beasley, C. J.—This is an appeal from 
a judgment of the learned City Civil 
Judge. Thesuit before him was one in 
which damages were claimed by the plain- 
tiff from the defendant for negligence or 
rather the case proceeded on the footing 
that it was a suit in tort and not on contract 
although a breach ofa covenant was plead- 
ed. -The facts, quite- shortly, are that the 
plaintiff-had -sub-let a portion of the pre- 
mises- of which he was the tenant to the 
defendant. The defendant was a person 
who dealt in fireworks. He sold freworks 
to the public. One day a fire started in 
a room in the defendant's part of the 
premises in which there were some fireworks 
stored’ and as a result of the fire which 
spread to other parts of the premises some 
‘of the goods of the plaintiff which were there 
were damaged. Hence this suit against 
the defendant for damages which were 
caused by that fire. The plaintiff called no 
evidence. Indeed it would be very difficult 
for: the plaintiff affirmatively to give any 
evidence of specific acts of negligence; all 
he-was ableto say was that the tire broke 
out in the defendant’s shop and, but for 
one paragraph in the written statement 
he might possibly have found himself in 
a position of some difficulty because it 
might have been contended that the mere 
fact that a fire had taken place’ did not 
raise the presumption of negligence against 
the defendant and that. the case waa not 
‘ -gufficiently strong to invoke the principle 
‘of res ipsa loquitur. _ He was, however, 
relieved of the burden of himself proving 
negligence because in the written statement 
the defendant pleaded as follows: 
_ “On that particular evening and‘in connection with 
the public demand for the ensuing “Ayudhapuja” 
festival a- servant of the defendant was just arrang- 
ing a few packets out of the said cases for show as 
samples upon an adjoining shelf, when all of a sudden 
the supports whereon the said shelf was pleced ac- 
cidentally gave way ` consequent upon which the 
‘said packets dropped down upon the said cases, which 
‘at the moment were open, and the tartary caught 
fire by the impact.” rats 

That ishow the case was put by the de- 
fendant in his written statement. One of 
his witnesses, namely, his servant, & boy 
‘aged sixteen, who was present at the time, 
gays that the accident was due to some of 
the crackers themsélves falling down’ and 
not because the shelf did. In either,case, 


SALIAH MAHAMMAD V. ABDUL SAMATH SAHIB (MADR) 


1571 0 


the plaintiff was entitled ` to’ succeed. ` 
Taking the case as put forward in the 
written statement, there was no defence 
whatever to this claim, because first of all, a 
shelf does not give way untilit is overloaded 
or is defective. Ifits giving way was due 
to its being overloaded, then there was 
cleariy negligence in overloading it, On 
the other hand, if it gave way because it 
was defective, the defendant can only be 
absolved from liability on showing that the 
defect was a latent one. Otherwise heis 
liable because he has no right to keep that 
which is defective in his possession which 
defect causes injury to another person and 
he is responsible to that other person if an 
accident happens through its defective 
state. Putting it on tbe other ground, ac- 
cording to the evidence of the defendants’ 
servant, some of the crackers fell down and 
caused the explosion. clearly, crackers do 
not fall from a shelf unless they are in- 
securely placed upon it and to place thea 
in that manner upon the shelf is a negli- 
gent act; and it does nob matter whether 
it wus the negligent act of the defendant's 
servant or his own directly, the defendant 
is equally liable. Quite apart from these 
reasons, fireworks are dangerous things to 
keep and one kind of firework kept in this 
case, namely the Tartary was a particularly 
dangerous thing because it was apparently 
liable to explode on impact only unlike 
other fireworks to which fire has -first to 
be applied. A person who keeps dangerous 
articles such as these does so at his peril 
and is under a duty to others to see that they 
ara stored in a place where they are not 
likely tobe set off by impact or any other 
means. If he fails to so store them, he has 
been guilty of negligence if an accident 
heppens in consequence. : 
- For these reasons, Lam satisfied that the 
plaintiff was entitled to succeed on the 
defendant’s case on.the admitted fact. with- 
out himself giving any particulars of. negli- 
gence or indeed proving any negligence. 
Mr. V. V. Sreenivasa Ayyangar concedes 
that, if his client is liable by reason of his 
negligence, he is not in a position to seriously 
attack the damages awarded by the learned 
trial Judge. This appeal must, therefore, 
be dismissed with costs. cn fe 
Cornish, J.—l agree. ; 
A-N. Appeal dismissed. 
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e LAHORE HIGH COURT 
First Oivil Appeal No. 700 of 1933 

2 April 5, 1935 

-~ ADDISON AnD Din Mouammap, JJ. 

- HARI DAS—PLAINTIFF — APPELLANT 

versus £ 

-RAJA RAM—DEFENDANT—RESPONDENT 

Hindu Law—Religious endowments—Bairagis— 
Marriage, if prohibited—Bairagis, if can. hold prop- 
erty intheir own right—Held, that according to 
custom of institution, a mahant can appoint a mar- 
ried man as successor, i 

Held, that there are married and unmarried Bairagis 
and that Bairagis can hold propertyin their own right 
and there is no prohibition in the Shastras against 
the marriage of a Bairagi. ` j 

Held, further that -according to the custom. of the.. 
institution in question,;the successor is tobe appointed 
by the preceding mahant and the fact that the suc- 
cessor isa married man is nota bar tohis taking 
over the office of makant. 


F.C. A. from the decree of the Sub-Judge, 
First Class, Lahore, dated April 18, 1932. 
Messrs. Mukand Lal Puri and Amar 
Nath.Chopra, for the Appellant. 
Messrs. Tirath Ram, Kishori Lal Mehra 
and Achhru Ram, for the Respondent. 


Addison, J.—The plaintiff, Hari Das, 
Bairagi, brought the present suit. against 
Raja Ram another Bairagi, in forma pau- 
~ peris. for possession as mahant.of two 
temples, Shri Raghunathji situated in 
Bela Basti, Raml Tahsil Lahore and Kucha 
Dai Bholi, Lahore City, together with lands 
and other property attached to the temples. . 
The suit. has been dismissed and he-has ap-- 
pealed. : 

It was stated. in the plaint that Mahant 
Kesho Das died on February..3, 1930, 
without appointing a Chela and that 
on March 7, 1930, according tothe usage 
of the institution, the plaintiff was appoint- 
ed mahant of the two Mandirs by the Panth 
of the Bairagis of Lahore which controls 
these shrines. It was further stated that 
the defendant who was a married Brah- 
man had taken illegal possession thereof. 
The plaintiff claimed to be a Chela of Ma- 
hant Ram Lakhan Das who was gaddi- 
nashin of the Ajudhia’ Darbar to which 
the temples in dispute were subordinate. 
The defendant pleaded that he was ap- 
pointed mahant under a will, dated July ` 
7,..1923, of Mahant Kesho Das and.that his 
appointment was approved inthe custom- 
ary manner by- the worshippers and other 
_ well, wishers on:the 13th day after Mahant, 
Kesho Das’s death, the usual turban being.. 
presented to him, A pedigree-table was 
set up by the plaintiff which is at p.41 of 
the paper book. It has not been establish- 
ed except bythe, testimony ofthe. plaintiff. 
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himself and must be held,not to be proved.: 
Further, the evidence does not - establish 
that these temples are in any way subord- 
inate to the Bairagis’ Mandir at Ajudhia. 
The only pedigree-table which has beén 
properly proved is the following: . 

= Chor Mor 


| 
Balram Das 
Jairam Das 
Bhagwan Das 


Keshod Das 

-According to the evidence, all these 
mahants were unmarried Bairagis though 
this-appears to be doubtful: It is admitted 
however that Bairagis can be married. or 
unmarried and that married person can. be. 
made Bairagi's Chela. 

The case for the plaintiff is that a marri- . 
ed Bairagi cannot be made a mahant 
unless the. previous custom of-the temple- 
was to have a married Bairagi mahant. 
This dispute is really between the unmar- 
ried-and-the married Bairagis. A similar 
question came before the learned Judge 
who decided Raghunath Das v. Sheokumar 
Misser (1), where it was said that the word 
“Bairagi” meant “withdrawn from worldly 
affairs” and that perhaps it was intended 
to convey the-idea of complete asceticism,’ 
that is-to say, aneremitic life in which the. 
individual cut himself off from his worldly: 
desires and environments and retreated into 
a condition of isolated- contemplation of* 
things divine, but there was no doubt. 
from the evidence that.this word had-long- 
since-ceased to have any such legal restric-- 
tive ‘meaning- and it would. seem that -itt | 
now almost only has the significance ofa < 
person devoted to religion and--does: not. 
itself in any- way contemplate the necessary- 
incidence of celibacy. As regards: the- 


word “Birakt”, it was said in the same- 


judgment that it was found sometimes- 
preferred to the word- ‘ Bairagi” and that- 
it would seem to connote a more rigid: 

asceticism than was-indicated by the word - 
“Bairagi” alone, its essential meaning 

being “one who has renounced the world”. 
but whatever its original méaning- was, it 
now seems-to be like the word “Bairagi: 
used- s»mewhat loosely and -it was not. 
certain that even with the conundrum of 

the word “Bairagi’ it now necessarily con- 

templates a non-marriageable state. - 

On the- evidence it is clear that-there are- 
married and unmarried: Bairagis and that 
Bairagis:: can. hold- property. in their: 

1) -67-Inds Cas. 464;- A I R-1923 Pat, 302... =. > 
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dwn right. Thereis also good evidence that 
there is no prohibition in the Shastras 
against’ the marriage of a Bairagi. In 
fact Shri Raghunathji was himself a marri- 
ed man. ' It bas also been established that 
there are atleast 29 instances of married 
Bairagi mahanis in or near Lahore, while 
there ıs not sufficient evidence to establish 
that a married mahant cannot succeed an 
unmarried mahant; which is what the case 
of the plaintiff had been whittled down to. 
Instances have been given of temples where 
unmarried mahanls have been succeeded 
by married ones. Further, on the evidence 
it has. been established that the custom of 
this institution has been for the mahant 
to appoint his successor. On March 11, 
1878, Jairam Das made a will appointing 
Bhagwan Das his Chela as his successor, 
This -will is important on account of its 
concluding words where provision was 
made for a lady named Sadan. Bhagwan Das 
was-lusiructed to meet her expenses in con- 
nection with her food, clothing and opium 
and it was stated that she hau been living 
there since the lifetime of his Guru Balram 
Das-Ji. _ , 

‘A similar case to the present was decided 


by a Subordinate Judge at Amritsar, on ` 


December 23,-I93U: see p. 108 of the paper 
book. There also it was held that marriage 
was no barto being appointed a mahant. 
‘One of the instances of a married mahant 
as to which evidence was given in that 
case, was -this Balram Das, mahant of Chor 
_ Mor at Lahore, and the-will of his successor 
` Jairam Das certainly shows that Musam- 
mat Sadan was living with Balram Das. 
Similarly, Bhagwan Das on May 18, 1910, 
made a will appointing Kesho Das, who 
was his Chela, to be the mahant who should 
succeed him. The will of Mahant Kesho 
Das appointing the defendant to succeed 
him is dated July 7, 1923. At that time 
the defendant was not married and there 
is an instruction in the will that he should 
not contract a marriage. Itis clear how- 
ever that the defendant had been married 
for a year before Kesho Das died and yet 
he did not revoke his will. Even the 
evidence produced by plaintiff is to the 
effect that the defendant must have succe- 
eded Kesho Das had he not married. But 
this appears to be a mere biased expres- 
sion of opinion and not founded on custom 
or fact. Further, the defendant received 
his turban and was inStalled on the 13th 
day in the Chor Mor temple, whereas the 
so-called gathering of the Bairagi mahants, 
which appointed the plaintiff mahani of 
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these temples inside another temple, was 
not held till March 7, 1930, and in the 
document which was drawn up on that oc- . - 
casion, even the plaintiff’s name was not - 
mentioned. We are satisfied that accord- 
ing to the custom of the institution the 
defendant was properly appointed mahant 
by the preceding mahant and duly install- | 
ed and that the fact that he was a married ~ 
man was not a bar to his taking over the . 
office of mahant of these temples, p7 
Further, the plaintiff's case must also fail | 
on the ground that it has not been establish- ` 
ed that the so-called Panth of Bairagi 
mahants at Lahore, had the right to ap- _ 
point a mahant to succeed Kesho Das. No 
instance has been proved in which this . 
nebulous body has ever exercised that right. 
It has already been pointed out that the 
plaintif has no connection with these 
temples and that the Ajudhia Darbar is 
not an institution which contiols them. 
Not only has it not been established that 
the plaintiff was duly appointed a mahant 
of these tempies, but it has been proved 
that the defendant occupies the office of the 


- mahant thereof after being validly nominat- ` 


ed and installed in that office. 

For .these reasons given, we dismiss 
this appeal with costs and under O. XXXIII, 
r. 11, Civil Procedure Code, we direct the 
plaintiff to pay the necessary court-fees 
in this Court as well as in the trial Court. 
Further under O. XXXII, r. 14, Civil Pro- ` 
cedure Oode, we direct that a copy of this 
decree be forwarded to the Collecter for 
necessary action, f 

N. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 72-44 of 1934 
April 3, 1935 
MIDDLETON, J. U. anD Mig 
AumapD, A.J. O. 
BOOTA MAL—ApPELLANT 
VETSUS 
FARID KHAN anD otHsrs— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, 
r. 3— Decree declaring plaintiffs and defendants 
entitled io areas out of joint holding—Death of one of 
the respondents pending appeal—Legal representative 
notımpleaded ın time—Appeal, if abates in toto— 
Co-sharers—Claim for possession by one against 
another—Partition. 

W here the decree of the trial Court declared that 
plaintiff and defendants were entitled to certain areas 
of the joint holding and it was impossible to hold that 
the declaratory portion of the decree of the trial 
Oourt was one which did not prejudicially affect all, . 
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ersons entitled toa share or portion of the joint’ 


olding, and it was impossibleto exclude the repre- 
- sentatives of the deceased respondent alone from the 
effect of that decree if it be restored: i 
Held, that asthe decree affected all respondents, 
the appeal abated in toto and not merely against the 
deceased respondent. $ 


A claim for possession by one joint share-hclder - 


against another, is a claim which can only bè met by 
partition, 

Mr. Diwan Chand and Diwan Radha 
Kishan, for the Appellant. 2 

Messrs. Saaduddin Khan and Amarsingh, 
for the Respondents. 

Judgment.—The plaintiff-appellant 
brought this suit for a declaration that 
116-1/5;shares out of 176 shares in, a joint 
holding (of which the khusra numbers and 
area were specified in the plaint) belong 
to him and that the entries in the’ Record 
of Rights of 1925-26 and annual record 
of 1928-29 showing him as owner of 82 
sharers are wrong; he further sued for pos- 
session of six specified khasra numbers 
out of this holding amounting to 120 kanals 6 
. marlas alleging that they had been taken out 
of his possession:by respondent No. 12. The 
respondents are all share ‘holders in the 
holding in suit, some by inheritance and 
some by purchase. 

‘The trial Court framed three issues of 
which the two now in contest are: (2) 
Is the plaintiff co-owner in possession of 
116 1/5 out of 176 shares in the khata (holding) 
in suit? (3) Is the plaintiff entitled to recover 
possession of 130 kanals 6 marlas from de- 
fendants Nos. 12 to 14? It considered 
these two issues together and came to the 
conclusions that: (1) the plaintiff had 
purchased areas from various share-holders 
aggregating 713 kanals 9 marlas: (2) the 
plaintif is now holding only 670 kanals 
and, therefore, there is a deticiency of 43 
kanals 9 marlas in his share; (3) defendants 
_ Nos. 12, 13 and 14 had purchased 425 kanals 
8 marlas from a share-holder who was anly 
entitled to 262 kanals 2 marlas at the time 
of the sale; (4) defendants Nos.’ 12,' 13 and 
14 are now holding 425 kanals ð marlas 
which is 163 kanals 6 marlas in excess of 
their correct share. 

Having come to these conclusions, with- 
out. further discussion the Court granted 
a decree to plaintiff declaring the plaintiff 
to be the rightful owner of 713 kanals 9 
marlas and declaring defendant No. 12 to 
be rightful owner of 262 kanals 2 marias; 
it further granted plaintit a decree: for 
possession of an unspecified area amount- 
ing to 43 kanals 9 marias against defen- 
dant No, 12. Both plaintiff and defendant 


No. 12 appealed against these decrees_in 
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the Court of the District Judge, Peshawar, 
the former claiming possession of an addi- ' 


tional area of 40 kanals 2 marlas and the 


` latter praying for dismissal of the suit. 


The Second. Addilional District Judge, who 


heard the appeal, went through the various . 
purchases made by the plaintiff and came . 


to the conclusion that some ofthe vendor 


share-holders had sold land in excess of their ` 


shares to the plaintiff and that actually 
only 612 kanals 16 marlas had been pur- 
chased by him from share-holders who had 
a title to the land they sold. Finding 
that the plaintif- was actually holding 670 
kanals, the learned Judge dismissed his 


appeal, accepted that of defendant No. 12- 


and dismissed the suit. The plaintiff 


comes up in further appeal, seeking not. 


his original claim as set forth in his 


plaint, but restoration of the decree of the | 


trial Court. 


On the date fixed for hearing the ap- - 


peal, Counsel for respondents pointed out 
that: (a) one defendant-respondent (Yakub) 
had died during the pendency of the suit 
and his representatives had 
impleaded, but that Yakub had been cited 
as respondent in the first appeal (when 
the error had not been brought to light) 
and again in this further appeal; and 
(b) that another respondent (Mazam) had 


then been ` 


died during pendency of this further ap-. ` 


peal. Adjournment was granted by our 


order dated March 2, 1935 and appellant . 


has been allowed to implead the repre- 
sentatives of these two. deceased respondents 
subject to objection. : 7 
Counsel for the representatives of Mazam 
now points out that Mazam died on Octo- 
ber 23, 1934, a statemént supported by an 


affidavit of his clients and by a certified ` 


extract from a register of deaths. Counsel 
for appellant is not prepared to deny this 


alleged fact and we must hold that the ` 
application to implead the representatives 


of Mazam was barred by time. 

It is, therefore, urged’ that as the de- 
claratory portion of the decree, which the 
appellant seeks,. affects the shares in a 
joint holding, the appeal must abate not 
only as against Mazam’s representatives but 
in toto. Counsel for appellant has argued 


that even the declaratory portion of the’ 


décree affects only defendant No. 12 and 
not the ‘others ; this position however is one 
which we find untenable. The decree of 
the trial Court, which is what the appel- 
lant now seeke to restore, 


the plaintiff and defendant No. 12 were 


declared that | 


entitled to certain areas out of the joins” 


4 
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holding. If that decree were to be restored, 
the titles of all other respondents would 
be limited to shares in the remaining 
area and would thereby be prejudiced. 
Tt 1s impossible to hold that the declaratory 
portion of the decree of the trial Court 
was one which did not prejudicially affect 
all persons entitled to a share or portion 
of the joint holding, and it is impossible 
to exclude the representatives of Mazam 
alone from the affect of that decree if it 
be restored. The representatives of Mazam 
cannot now be made subject to the de- 
claratory decree and it is impossible to 
restore ib as against the remaining res- 
pondents and not against them. We hold 
that the appeal for restoration of the de- 
claratory portion of the decree of the trial 
Court abates in toto and dismiss it accord- 
ingly. The effect of the failure to implead 
the representatives of Yakub, deceased, in 
first and further appeal, therefore, does 
not arise. There remains that portion of 
appellant’s prayer which is for possession 
of 43 kanals 9marlas of the area now 
held by respondent No, 12. In respect of 
this claim, learned Counsel for appellant 
has taken us through the various settle- 
ment records and the various transactions 
by which appellant and respondent No. 12 
obtained their interests in the holding. His 
PE mont Diay be briefly outlined as fol- 
ows : 

In the Settlement Records of 1870 the 
holding was ‘owned in equal shares by 
Bando Dhero, Samand and Rahmat and 
was: shown as being 1529 kanals 2 marlas 
in area. In the records of 1891-92 it was 
represented by two holdings: 


No. 509=1170 kanals 19 marlas 
” 51—239 " 7 m 
eLa 


1410 kanals 6 marlas: 


and-the decrease in area is not explained. 
In the Settlement of 1895-96 it was split 
up into three holdings: 

- No. sm kanals 18 marlas. 


55= 0 
” 56=1227 ” a” 
1295 kanals 19 marlas, 


and only No, 56 was a joint holding in 
which there were still four equal shares, On 
March 26, 1883 Dhero sold 200 kanals to 
Kashmiri. On August 13, 1879 Rahmat 
sold 200 kanals to Kashmiri. On Decem- 
ber 3, 1892-Kashmiri sold the whole 400 
kanals to appellant. 

The Appellate Court held that as 1529 
kanals 2 marlas recorded in 1870 had dwin- 
dled to 1227, kanals 11 marlas in 1895-96 
he area of 400 kanals sold to appellant 
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should be affected proportionately. Counsel 
argues that even in 1895-96 Dhero and 
Rahmat’s shares each amounted to 307 
kanals approximately and that as they had 
sold specific areas of 200 kanals each, they 
should bear the loss due to diminution of 
recorded areas and that appellant should 
not. In addition, Dhero has sold 67 kanals 
8 marlas direct to appellant. Rahmat has 
sold 23 kanals 8 marlas direct to appellant. 
Samand has sold 222 kanals 19 marlas 
direct to appellant. -And Counsél points 
out that evenitaking the present recorded 
areas as correct, they did not sell land 
in excess of their shares; he thus con- 
cludes that appellant is entitled by pur- 


chase to 713 kanals 15 marlas. 


Sargand, son of Dhero,: however sold 
some land which included 40 kanals 2 
marlas from this holding to one Shan- 
kardas. The sale was pre-empted by one 
Sarbiland who afterwards sold this 40 
kanals 2 marlas to appellant. Dhero having 
already sold 267 kanals 8 marlas his son 
Sargand still had title to 39 kanals 12 
marlas and hence the appellant obtained 
a further title to 39 kanals 12 marlas by 
this transaction and is now entitled to 753 | 
kanals 7 marlas in all. On the other hand, 
Bando in 1908 sold certain lands to Hira- 
singh (predecessor of respondent No. 


_ 12) with a guarantee to make good any 


deficiency from the joint holding now in 
suit. In 1911 respondent No. 12 obtained a 
decree in connection with the sale of 1908 
for an area of 296 kanals3 marlas in this 
joint khata as against Bando, thus leaving 
Bando with only 10 kanals 17 marlas in 
this holding.. On July 9, 1912 Bando sold 
129 kanals 5 marlas to respondent No. 12 
from the joint khata, though he only had 
title to 10 kanals 17 marlas. In this way 
respondent No. 12 has come into posses- 
sion of 425 kanals8 marlas though he has 
only a valid title to 307 kanals which 
was all that Bando ever held. Up to this _ 
point Counsel’s argument appears to have - 
some force, but we have not called upon, 
Counsel for respondents to reply to it, as 
beyond this the argument fails completely. 
Counsel for appellant merely urges that 
appellant being entitled to more land in 
the holding than is in his possession, or 
than is recorded in his name, is entitled 
to take possession of his deficiency from ` 
the area which respondent No. 12_holds 
in excess of his legitimate title. 

This is a proposition to which we can- 
not assent; in his plaint the appellant 
alleged dispossession by respondent No, 12.. 
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of land originally held by him, but he 
failed to prove that any land had been 
taken out of his possession by respondent 
No. 12 and now Counsel abandons this 
position and merely urges that appellant 
is entitled to a decree for possession as 
against respondent No. 12, because the 
former holds an area less than he has 
acquired by purchase, whilst the latter 
holds more than he has acquired by pur- 
chase. Thisis a claim for possession by one 
joint share-holder against another, a claim 
which can only be met by partition. On 
being faced with this position, Counsel 
for appellant has asked that if his client 
cannot be granted a decree for possession 
as against respondent No. 12, he be granted 
a declaratory decree as against respondent 
No. 12 alone in respect of 43 kanals 9 
marlas (the area of which possession was 
decreed by the trial Court). This was 
never the appellant’s claim either in suit 
or in further appeal, and he cannot be 
allowed to change the whole nature of his 
claim at this stage. He has been ill- 
advised in the form into which he cast 
his suit and his appeals and the result 
may be unfortunate, but he cannot now 
abandon his claims and seek a different 
remedy. The result is that we must also 
reject appellant’s claim to a decree for 
possession, thus dismissing the whole of 
his appeal. Costs in appeal are allowed 
to respondents against appellant. Pleader’s 
fee at 4 per cent. on value. 
N. Appeal dismissed. 


—— 


LAHORE HIGH COURT 
Second Civil Appeal No. 1938 of 1934 
May 3, 1935 
Brockett, J. 
PARAS RAM AND OTHERS—DEFENDANTS— 
APPELLANTS 
VeETSUS 
DHARAM CHAND anp oTAERS— 


PLAINTIFFS — RESPONDENTS 

Transfer of Property Act (IV of 1882), s.111 (d) 
—Mortgage—Part of interest in mortgaged land 
remaining with mortgagee—Merger of interests of 
lessor and lessee in same person, if effected. 

A mortgage, as defined inthe Transfer of Proper- 
ty Act, involvesa transfer‘ of interest in the mort- 
gaged land ; and as long as part of tbis interest 
remains with the mortgagees it cannot be said that 
there has been a complete merger of the interests 
of the lessee and the lessor in the same person so 
as to attract the operation of s. 111 (d), Transfer of 
Property Act. 

Where the owners have notice of the mortgage 
effected by the occupancy tenants, the mortgagees 
being in possession, they cannot extinguish the mort- 
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gage by paymént of a small sum for the equity of 
redemption. me 

5.0. A. from an order of the District 
Judge, Hissar, dated July 23, 1934. 


` Mr. Gobind Ram Khanna, for the Appel- 
lants. 

Mr. Qabul Chand, for the Respondents. 

Judgment.—The defendents are owners 
of the land in suit.. This land was held 
by occupancy tenants who mortgaged 
their rights with possession to the 
predecessors of the -plaintiffs as far 
back as 1900. The defendants’ have re- 
cently purchased the emaining rights of 
the occupancy. tenants for a small sum, 
and the land has been recorded by the 
revenue authorities as having passed to 
them unencumbered as a result of.the sale, 
The plaintiffs accordingly sue foria: dec- 
laration of their subsisting rights as ‘mort- 
gagees, and for correction of- the -révenue 
records. This claim had been rejected by 
the trial Court but was accepted by the 
District Court in appeal. ` 


The action taken by the revenue auth- 
orities is based on's. 53 (7), Punjab Ten- 
ancy Act, but s. 53 has no bearing on 
the facts of the present case since the price 
was not fixed by a revenue officer. The 
reason for the distinction is clear. If notice 
to sell is given under s, 53 the price will 
be fixed by the revenue officer on the 
unencumbered value of the land and should 
thus provide a sufficient margin for the 
discharge of the mortgage debt. It ig 
quite different when a small price is paid 
for what is really nothing more than equity 
ofredemption. Section 53 (7) therefore does 
not operate to extinguish the mortgage in 
the present instance. Counsel for defend- 
ants however still urges that the mortgage 
becomes extinguished under the ordinary 
operation of law inasmuch as there has now 
been a merger of the rights of the owners 
and the occupancy tenants. This does not 
seem to be correct. A mortgage, as defin- 
ed in the Transfer of Property Act, involves 
a transfer of interest in the mortgaged land; 
and as long as part of this interest remains 
with the mortgagees it cannot be said that 
there has been a complete merger of the 
interests of the lessee and the lessor in the 
same person so as to attract the operation 
of s. 111 (d), Transfer of Property Act, 
In the present instance it is clear that 
the owners had notice of the mortgage, 
the mortgagees being in possession 
since 1900; and I agree with the learn- | 
ed District Judge that they cannot exting- 
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uish the mortgage by the payment of a 
small sum for the equity of redemption. 
For these reasons the appeal is dismissed 
with costs. ae 
N. Appeal dismissed. 


—— 


CALCUTTA HIGH COURT 
Civil Reference No. 8 of 1934 
December 4, 1934 
Guus AnD BARTLEY, JJ. 
EMPEROR—APPELLANT 

s versus 

K. O. B., 4 PLEADER—RESPONDENT. 

_ Legal Practitioners Act (XVIIZ of 1879), s.13 (b) 
—Giving false information to client by Pleader— 
Professional misconduct. 

_A Pleader was charged by the i 

. Magistrate for having falsely told-a Marwari that 

. the Sub-Divisional Officer had ordered that “the 
goods be sent to the person they belonged to,” in 

` respect of some tins of ghee which a certain 

‘Municipality had impounded as being adulterated, 
aud which had been kept in the custody of the said 

. Marwari by the Municipality, and the Marwari had 
gent the ghee back tothe person to whom it belong- 
ed, relying on the eaid false statement of the 
Pleader : : R 

Held, thatthe Pleader concerned was guilty of 
fraudulent or grossly improper conduct in the dis- 

, charge of his professional duty, ae contemplated by 
s. 13 Œ), Legal Practitioners Act. 


Mr. Bijan Kumar Mukherjee, for the 
Crown. 
. Mr. Gopendra Nath Das, for the Pleader. 
_Order—This is a Reference under 
‘8.14 (b), Legal Practitioners Act, made to 

‘this Court, by the learned District Judge 
‘of Burdwan, recommending the suspension 
of a Pleader practising at Katwa, for 
one year, on the ground that the Pleader 
was guilty of grossly improper conduct in 
the exercise of his professional duties. It 
appears that the Pleader was charged by 
“the Sub-Divisional Magistrate, Katwa, for 
having falsely told one Bazrang Lal 
Marwari that the Sub-Divisional Officer, 
Katwa, had ordered that “the goods be 
sent to the person they belonged to,” in 
respect of twenty-three tins of ghee which 
‘the Katwa Municipality had impounded 
‘as being adulterated, and which had been 
‘kept in the custcdy of the said Bazrang 
Lal Marwari by the- Municipality, and 
Bazrang Lal Marwari had sent the ghee 
back to the person to whom it belonged, 
by relying on the said false statement of 
the Pleader. An inquiry into the charge 
was made by a Magistrate in which in- 
quiry evidence was taken. On the materi- 
als placed before the inquiring Magistrate, 
he came, to the conclusion that the allega- 
tion against the Pleader had been proved. 


s 
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The report of the Magistrate was in du 
course placed before the District Magistrate 
of Burdwan as required by law; and the 
District Magistrate held that the conduct 


‘ef the Pleader was most reprehensible, and 


was 


‘for our consideration 
_representing the Pleader. 


of opinion that action should be 
taken against him under the Legal Practi- 
toners Act. The record of the case was 
thereupon sent to the District and Sessions 
Judge of Burdwan for taking necessary 
action. The District Judge accepted the 
conclusions of the inquiring Magistrate 
and the District Magistrate, and has re- 
ported the case of the Pleader to this 
Court for such action as this Court might 
think fit and proper, with the recom- 
mendation for suspension of the Pleader, 
as mentioned aboye. ; 

It was argued on behalf of the Pleader 
that the evidence in the case was wholly 
insufficient to substantiate the charge 
egainst the Pleader. The relevant portions 
of the evidence on the record was placed 
by the Advocate 
On careful con- 
sideration of the materials on the record, 
we are unable to hold that the conclu- 
sion arrived at by the Magistrates and 
the learned Judge, that the Pleader had 
given his client the false information that 
the Sub-Divisional Magistrate had ordered 
the tins of ghee to be sent back to the 
person they belonged to; that the Sub- 
‘Divisional Magistrate hed permitted the 
Gisposal of the tins of ghee, which were 
the subject-matter of a charge under s. 16 


“Q) (©), Bengal Food Adulteration Act, is 


wrong. In our judgment, the Pleader 
concerned was guilty. of fraudulent or 
grossly improper conduct in the discharge 
of his professional duty, as contemplated by 
£. 13 (b), Legal Practitioners Act. In 
view of the facts and circumstances ap- 
pearing from the materials on the record, 


-we have come to the decision that an 


order of suspension of the Pleader for the 
period of three months will sufficiently 
meet the justice of the.case before us; 
end we direct accordingly, 

N. Reference answered. 
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LAHORE HIGH COURT. 
First Civil Appeal No. !091 of 1931 
November 5, 193+ 
ADDISON anp Din Mow wMaD, JJ. 
Sardar SANTA SINGH—P atntTirr— 
. APPELLANT 
versus ; 
RAM CHAND—Derenpant— 
RESPONDENT 

Contract Act (IX of 1872), s. 254 (5)—Scope of— 
Partnership—Dissolution, right of, if a legal right— 
Partnership, if can be dissolved on suit of guilty 
partner. 

The plain meaning of s. 254 (5), Contract Act, is that 
if a partner has been dishonest in the affairs of the 
partnership or misbehaves towards the other partners, 
the partnership may be dissolved at the instance 
of any partner other than the offending partner. 
This is an enabling section and nota disqualifying 
one, and it cannot be interpreted to mean that the 
partnership cannot be dissolved on the suit of a 
guilty partner. The right of dissolution is a legal 
right under the Contract Act and not an equitable 
relief; Ram Singh v. Ram Chand (2), followed. Ram 
Chand v. Ram Singh (1), held overruled. [p. 1000, col. 2.] 

F.C. A. from the decree of the Senior 
Bubordinate Judge, Kangra District, at 
Dharmsala, dated March 30, 1931. 

Dr. Shuja Uddin and Mr. Khurshid 
Zaman, for the Appellant. 

Mr. Jagan Nath Aggarwal and Mr. M. C. 
Shukla for Mr. J. L. Kapur, for the Res- 
pondent. 

Din Mohammad, J.—The facts giving 
rise to this appeal are as follows :— 

Santa Singh plaintif and Ram Chand 
defendant were doing contract works 
inividually under the Hydro Electric 
Department and the Railway Department 
in the Districtof Kangra. Subsequently, 
they entered into partnership and started 
business jointly. On June 4, 1926, Santa 
Singh executed a registered agreement in 
favour of Ram Ohand, in which, | after 
providing for the work that was being 
carried out by them before that time, it 
was agreed between them that all contracts 
-to be made in future in the District cf 
Kangra, either with the Electrice Depart- 
ment on the Railway Department, would 
be joint. On December 50, 1926, another 
registered agreement was executed by 
both, in which, among other things, they 
provided. that if in future any fresh con- 
tracts were taken in either of the two 
departments mentioned above, or at any 
other place, their shares in them would 
be the same as before. They further 
stipulated that if either of the two partners 
did not wish to remain joint, his wishes 
would be given effect to, but only by 
mutual consent expressed in writing and 
on one month’s previous notice for dis- 
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solution of Seana: on either side. On 
September 1, 1927, a third agreement was 
executed by both and registered, which 
provided that the partnership relating 
to the Hydro Electric Works at Jogindar 
Nagar had been dissolved, of which the 
accounts would be rendered later; but the 
business under the Railway Department 
at Daulatpur would continue to be joint 
as before. It also stated that if either of 
the two partners did not wish to remain 
joint in future, he would serve the other 
with one week's notice before-hand under 
registered cover instead óf `one- month's 
previous notice as stipulated before, ‘and 
the entire profit and loss accounts would 
be adjusted on the completion’ of- the 
Railway contracts. It. appears. that. a 
rupture took place between. the two 
partners. about the middle of 1928 and, 
on September 12, 1928,’ the present suit 
was instituted by Santa Singh, praying 
for dissolution of partnership and rendition 
of accounts. Various pleas were raised’ by 
the defendant on which necessary’ issues 
were framed, but ` eventually, ‘the, -con- 
troversy boiled down to two" issues only, 
viz. :— 

“i. Did the RENAE business comprise that 
contract work only which stood in the name of Ram 
Chand defendent alone ? 

5. Was the plaintiff guilty of any gross mis- 
Sonduct which ‘disentitled him to _sue for, dissolu- 
tion ? 

‘The learned Subordinate Judge came 
to the conclusion that the- plaintiff had 
withheld the accounts: and profits of thé 
work done in his-own name and wanted 
to share the profits -of the work done in 
the name of the defendant; while the 
defendant had withheld the accounts and 
profits of the work done in his name and 
wanted the profits of all the work done 
by them both to be -ascertained and.divid- 
ed. Consequéntly,-he-found Issue- No. 1 
against the plaintif- and Issue No, 5- in 
favour of the defendant, and relying on -a 
ruling: of this -Court reported in Ram 
Chand v. Ram Singh (1), dismissed ‘the 
plaintiff's suit, holding that under s. 254 
of the Contract Act, dissolution ‘could be 
claimed only by an "innocent partner. He 
found also that under s. 253, Contract 
Act, the -plaintif could not claim any 
share in the profits of the work admittedly 
joint, as he had failed to contribute any 
funds towards its execution. From this 
decision Santa Singh has- pistons this 
appeal. ` 

he L6; 57 Tnd.. Oas. 185; 6PW R 1920; 19 P LR 
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‘The learned Counsel for the appellant 
has challenged all the findings of the 
Subordinate Judge that have been men- 
tioned above. He has strenuously con- 
tended that the plaintiff had contributed 
Rs. 3,C00. towards the works mentioned ás 
(A) to (D) in the judgment of the Sub- 
ordinate Judge and was thus entitled to 
share the -profits of these works. He has 
further urged that the works described as 
(E) to (H) in the same judgment were not 
. joint but belonged to the plaintiff alone, 
to the profits of which the defendant was 
notin any way entitled. He has finally argu- 
ed that the Subordinate Judge was entirely 
wrong in relying on Ram Chand v, Ram 
Singh (1), as that judgment had been revers- 
-ed by their Lordships of the Privy Council 
in Ram Singh v, Ram Chand (2). 

We have been taken through the record 
‘by the learned Counsel, and have no 
hesitation in affirming the decision of the 
Court below. on the question of non-pay- 
ment of funds. We are convinced that 
the plaintiff-had no money of his own 
and his story of a loan from his son's 
father-in-law has been manufactured merely 
on the suggestion made to him by the 
defendant in the letter Ex. P. 5, printed 
on page 65 of the Paper Book. Not only 
that but the loan in question is not supported 
by any document, and even the alleged 
ereditor has not been produced. It is the 
plaintiff's bare statement that supports 
this story, and he has admitted that he 
has made no repayment towards it. 
Similarly, we are inclined to think that 
the plaintiff was not entitled to carry out 
any business of his own, unless he served 
the defendant with a previous notice, as 
provided for by the registered deeds 
mentioned above. It follows, therefore, 
that the works (E) to (H) referred to 
above were joint and should be treated 
as such. 

On the third question, however, we are 
satisfied that the decision of the Sub- 
_ ordinate Judge is wrong in law. In the 

first place, the judgment on which the 
decision is based had been reversed by 
their Lordships of the Privy Council 
long before the decision of the present 
suit, and was, therefore, no longer a 
binding authority on the Courts in this 
Province. Secondly, s. 254, Contract Act, 


(D 5 L 23; 79 Ind. Cas. 944; ATR 1924 P O 2; 19 
L W 4; 22 A L J 14: (1924) M WN 76; 46 M L J 158; 
26 Bom. LR 126; 10 O & A L R 156; 2 Pat. L R 94; 
28.0 W N 566;'40 O L J 276; 51 IA 154; 1 L O 420; 
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has lalso been misconstrued and mis- 
appied to the facts of the present case. 
Olause (5) of s. 254, Contract Act, when 
amplified, reads as follows :— : 

“At the suit of a partner, the Court may dissolve 
the partnership when a partner, other than the 
partner suing, is guilty of gross misconduct in the 
affairs of the partnership or towards his partners”. 

The plain meaning of this provision of 
law is that if a partner has been-dishonest 
in the affairs of the partnership or mis- 
behaves towards the other partners, the 
partnership may be dissolved at the 
instance of any partner other than the 
offending partner. This is an enabling 
eection, and not a disqualifying one, and 
it cannot be interpreted to mean that the 
partnership cannot be dissolvedon the suit 
of a guilty partner. The right of dissolution, 
as held by their Lordships of the Privy 
Council in Ram Singh v. Ram Chand (2), 
is a legal right under the Contract Act, 


.and not an equitable relief. We are 


doubtful whether the plaintiff would gain 
anything by an order for ihe rendition of 
accounts in view of the attitude adopted 
by him as well as the defendant in with- 
holding their books of account, but in 
view of the clear authority on the point, 
we are constrained to hold that the 
plaintiff's suit could not be dismissed on 
the ground on whichit has been done. 

We, therefore, accept this appeal, pass 
a decree in the plaintiff's favour in terms 
of the relief claimed, and direct that 
the accounts of all the partnership business 
be taken and the case disposed of in 
accordance with law. The costs of this 
appeal will abide the event. 

N. Appeal accepted. - 


ALLAHABAD HIGH COURT 
Oivil Miscellaneous Case No. 39 of 1934 
November 30, 1934 
Niamat-ULLAH AND BENNET, JJ. 
Inthe matter of INCOME-TAX or 
MADAN GOPAL 

Income Tax Act (XI of 1922), s. 55 (proviso)—- 
“ Individual "—Scope of the word— Whether includes 
Hindu undivided family —Interpretation of Statutes 
—Same word occurring twice in one section—Mean- 
ing given must be same unless there is something in 
context to indicate different meaning. 

The use of the word “individual” inthe proviso 
to s. 55, Income Tax Act isnot intended to exclude 
from its benefit a Hindu undivided family. The 
word has been used.in a slightly wider sense than 
the same word occurring in the section itself and 
includes a group of persons forming a unit. The 
context in which it occurs suggests that it has been 
used, to indicate one of the component parts of an 
unregistered firm. It is followed by the words 
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‘having a-share inthe firm" which indicates that 
the word isintended to connote an “ individual 
partner °“ be hea person or the legal entity, the 
Hindu undivided family. Consequently, a ` joint 
Hindu family which is a partnerin another firm on 
which a super-tax has been assessed is not liable to 
pay super-tax on that part of its income which re- 
presents profits received by it from the firmin 
which it is a partner. 

Ordinarily, where the same word occurs in two 
different parts of the same section the same meaning 
should be assigned to it, butif there is anything in 
the context to indicate a different meaning or the 
principle underlying the section makes it more logi- 
cal to assign a different but legitimate meaning, 
it is permissible to construe the same word o2- 
purring in two parts of the same section different- 
ye 


Messrs. K. N. Katju and Harnandan 
Prasad, for the Assessee. : 

Mr. K. Verma, for the Commissioner of 
Tucome- tax. 


Judgment.—This is a reference 
under 8.66 (3) by the Income-tax Commis- 
sioner. There is a connected reference 
No. 40 of 1934. The assessee in the present, 
case is a joint Hindu family represented 
by its karta, Lala Ramratan Das, The 
acsessee in the connected case is a joint 
Hindu family represented by its karta, Lala 
Jaidayal. The two joint families entered 
intoa partnership having equal shares and 
became a registered firm styled Jaidayal 
Madangopal. This registered firm consist- 
ing of the two joint families as partners 
became a partner in nine other unregistered 
firms. On areference made by the Income- 
tax Commissioner on a previous occasion it 
has been held bya Bench of this Court 
that the registered firm (consisting of the 
two joint families) could not in law bea 
partner in the aforesaid nine unregistered 
firms. The result of this decision was that 
each of the two joint families was taken to 
be severally a -patnerin ` the nine 
unregistered firms and not as a component 
part of the registered firm. 

A sum of Rs, 1,81,338 was received by the 
registered firm as its share of the profits 
from some of the unregistered firms of 
which it -had become a partner. The share 
of each of the two joint families in such 
profit came to Rs. 90,669. This added to 
the other income of the joint family repre- 
sented by Lala Ramratan Das gave a total 
of Rs. 98,409, on which the Income-tax 
Department assessed a super-tax after 
making allowance for Rs. 75,000 up to which 
a joint Hindu family is exempt from the 
payment of super-tax. An objection was 
taken on behalf of Lala Ramratan Das to the 
sum of Rs. 90,669 being included as part of 


OF MADAN GOPAL YALL.) iodi 
the income of his joint. family for the 
purposes of super-tax on the ground that the 
same was exempt from payment of super- 
tax under s. 55, Proviso, Income Tax Act. 
The objection was overruled, The Income- 
tax Commissioner was directed by an order 
of this Court dated August 25, 1933, to 
submit a case for the determination of the 
following question : f 

“Whether the applicant is lia n 
on that part of IE com wi renas auper tar 
received by it from the registered firms in ita capacity 
as a partner in the firm Jai Dayal-Madan Gopal.” 


_The Income-tax Commissioner has record ed 
his opinion as regards the proper construc- 
tion of the word “individual” occurring in 
the proviso to s. 55 on which the decision 
of this case turns. Section 55 runs as follows: 
In addition to the income-tax charged for 
any year, there shall be charged, levied and 
paid for that year in respect of the total 
income of the previous year of any indvidual, 
Hindu undivided family, company, unre- 
gistered firm or other association of 
individuals, not being a registered firm, an 
additional duty of income-tax (in this Act 
referred to as super-tax) at the rate or 
rates laid down for that year by Act of the 
Indian Legislature. Provided that, where 
the profits and gains of an unregistered 
firm have been assessed t6 super-tax, super- 
tax shall not be payable by an individual 
having a share in the firm in respect ‘of the 
amount of such profits and gains which is 
proportionate to his share,” 

The learned Advocate 
Department has strenuously 
that the word “individual” occurring 
in the proviso must be assigned the same 
meaning as it bears in the main section. 
He points out that the word “individual” has 
been used in the section as not including a 
Hindu undivided family which ig separately 
referred to, and contends that the same 
word occurring in the proviso mast be 
taken to be used in an exclusive sense. He 
also argues that the Legislature has not 
advisedly used in the proviso the word 
“person” which includes a Hindu undivided 
family s. 2 (9). As against this the learned 
Advocate for the assesseelays stress on the 
fact that no reason can be suggested why 

have been 


for the 
contended 


a differential treatment should 
made in case of an individual, implying a 
man or a woman, and a Hindu undivided 
family should have been made liable to 
pay super-tax a second time, The learned 
Advocate for the Department suggested that 
the difference is due to the fact that a 
Hindu undivided family is exempt -from 
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payment of super-tax where its income does 
. not exceed Rs. 75,000, while any other per- 
gon is liable to pay super-tax on the excess 
over Rs. 30,000. T 

We have carefully considered the 
phraseology of s. 55 and its proviso and the 
policy underlying the whole Act and are 
of opinion that the word “individual” has 
been used in the proviso in a slightly wider 
sense than the same word occurring in the 
_ section itself. Ordinarily where the same 

word occurs in two different parts of the 
same section the same meaning should be 
assigned to it, but if there is anything in 
the context to indicate a different meaning 
or the principle underlying the section makes 
it more logical to assign .a different, but 
legitimate meaning, it is permissible to 
construe the same word occurring in two 
partsof the same section differently. Sec- 
tion 55 lays down generally that every 
individual, joint Hindu family, company, 
unregistered firm (a registered firm is 
separately provided for) or other association 
of individuals is liable to pay super-tax in 
addition to the income-tax payable under 
the Act. As thesection makes, inter alia, 
an unregistered firm liable to super-tax, 
the proviso is intended tomake it clear that 
the component parts of such unregistered 
firm cannot be made to pay super-tax if 
the firm itself has already paid it. If the con- 
tention put forward on behalf of the Depart- 
ment be accepted the result will be 
somewhat anomalous in a case in which an 
unregistered firm ‘consists of partners one 
of whom is Hindu undivided family, as 
on the profits received by the individual 
partners none of them except the Hindu 
undivided family will be liable to pay 
super-tax, the firm itself having already 
paid it. The Hindu undivided family 
though similarly situated will be called upon 
to pay super-tax a second time. It seems to 
us that the proviso to s. 55 provides in case 
of super-tax, what s. 14 (2) (b) does in 
reference to the income-tax. Thescheme 
of the Act appears to be that where the 


`. income of an assessee is part of income of 


a firm which has already paid income-tax 
and super-tax the assessee should not 
‘be called upon to pay any income-tax 
or super-tax on the amount received by 
him ‘as his share of the profits of the ärm. 
The use of the word “individual” in the 
proviso was not in our opinion intended to 
exclude from its benefit a Hindu undivided 
family. It cannot be denied that the word 
is wide enough to include a group of 
persons forming a unit. ‘The. context in 
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‘Hindu undivided family. 
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which it occurs suggests to our mind that 
it has beén used toindicate one of the com- 
ponent parts of an unregistered firm. It 
is followed by the words “having a share 
in the firm” which indicates that the word 
is mtended to connote an “individual part- 
ner” be he a person or the legal entity, the 


The argument that only a single in- 
dividual as distinguished from a Hindu 
undivided family was intended to have thé 
benefitof the proviso because he is liable to 
pay super-tax on his income in excess of ` 
Rs. 30,000 while a Hindu undivided family 
is exempt from super-tax where its income 
does not exceed Rs. 75,0U0 does not impress 
us, The reason why a higher limit is fixed . 
for a Hindu undivided family is obviously 
the consideration that its income is shared 
by all the co-parceners whereas in case of 
an ordinary individual the income belongs 
to him exclusively. A 

For these reasons we think that the 
word “individual” in the proviso to 8.55 
includes a Hindu undivided family and the 
difficulty of adopting that construction is 
due to somewhat inartistic drafting of it. 
Tha result is that we answer the question 
referred to usin the negative. We assess 
the fee of the Advocate for the Commissioner 
at Rs. 150. The costs of this reférence 
shell be paid by the Department. The 
legal practitioner's fee, for which a certifi- 
cata has been filed, shall be taxed as 


-costs. 


D, Question answered. 


— 


MADRAS HIGH COURT 
Second Civil Appeal No. 875 of 1930 
. February 11, 1935 
' PanpraneG Row, J. í 
MATAM LINGAYYA—PLAINTIFF 
—APPELLANT 
versus 
ANUMALA VENKATAPATHY ana oTSERS 
—DEFENDANTS— RESPONDENTS 
„Provincial Insolvency Act (V of 1920), s. 28 (4)— 
Property acquired after adjudication and before 
discharge—Insolvent's powers in respect thereof— 
English and Indian Law distinguished. 

Under the Provincial Insolvency Act, 1920, prop- 
erty which is acquired by or devolves on an insol- 
vent after the date of adjudication and before his 
discharge forthwith vests in the Oourt or the Re- . 
ceiver and, whatever other rights the insolvent may 
have in respect of such property such as the right 
to maintain a suit in respect of it, he cannot have 
the right to convey a good title in respect of such 


“property toanother without the assent of the Official 


The wording of s. 28 (4) ofthe Provincial . 


Receiver. : 
that the 


Insolvency. Act, 1920, clearly indicates 
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legislature did not intend to apply the English Law 
in this respect sofar as the mofussil in India is 
concerned, Kala Chand Banerjee v. Jagannath 
Marwari (2), referred tc. 


S. C. A. against the decree of the Court 
of the Subordinate Judge of Kurnool in 
A. 5. No. 58 of 1928 (A. 8. No. 115 of 1927, 
District Court, Kurnool) preferred against 
the decree of the Court of the District 
Munsif of Kurnool in O. S. No. 170 of 1926. 

Mr, P. C. Parthasarathy Ayyangar, for the 
Appellant. 

Mr. S. Venkatesa 
Respondents. 

Judgment.—Tis is an appeal from the 
decree of the Subordinate Judge of 
Kurnool, dated August 9, 1929, in appeal 
from the decree of the District Munsif of 
Kurnool, dated November 26, 1926 dismiss- 
ing the plaintiff's suit for recovery of land 
on the preliminary ground that he had 
no title. The plaintif claimed the lands 
under a sale deed executed in his favour by 
the 8th defendant, Basi Lingayya. The 
preliminary objection made to the plaint- 
if’s claim was that Basi Lingayya could 
not have conveyed any valid title to the 
plaintiff because on the date of the sale 
deed, namely, December 3, 1925, he was 
an undischarged bankrupt and also when 
the land in question devolved upon Basi 
Lingayya as  reversioner some timein 
1924; the contention of the contesting defend- 
ants Nos. 1 to 7, was that theland under 
immediately vested on its devolution in 
the Official Receiver by virtue of the 
provisions of s. 16 (4) of the Provincial 
Insolvency Act. of 1907 or under 
B. 28 (4) of the _ Provincial Insolvency Act 
of 1920. This objection was up- 
held by the District Munsif andthe suit 
was dismissed with costs. 

On appeal by the plaintiff the Sub- 
ordinate Judgetook the same view as the 
trial Court and dismissed the appeal with 
costs. In this second appeal the main point 
argued is that the view adopted by the 
two Courts below is not correct on the 
question of law involved in the case. 

One other point was however also urged 
in this second appeal, but it is a question 
of fact, namely, whether Basi Lingayya 
had not got a discharge at the time of 
the devolution of the property on him in 
1924. On this question of fact the find- 
ing of both the Courts below is identical. 
On going through the judgments of the 
Courts below dealing with this point, I 
see no reason to doubt the correctness of 
those concurrent findings. If the man 
had really got a discharge, the fact cou 


Ayyangar,for the 
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“Act disabled 
- edon him after adjudication 


-in the argument to what is 


-the insolvent may have 
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have been easily proved, and, as the 
District Munsif observes, a note to that 
effect would have been made in the 
register- of insolvency petitions maintained 
in the Court. There can be no doubtin 
my opinion that Basi Lingayya was really 
an undischarged insolvent at the time 
when the property devolved on him in 
1924, The question, therefore, that remains 
to be decided is the question of law whe- 
ther the effect of the provisions ofs. 16 
(4) of the old Actors. 28 (4) of the new 
the insolvent from convey- 
ing a valid title to property which devolv- 
and before 
Some reference has been made 
known as the 
doctrine in the case of Cohen v. Mitchell (1). 
But in this case the law is obviously to be 
found: not in this doctrine but in the 
actual words used in the Acts. In both 
the old as well asthe new Act the expres- 
sion used is ‘all property which is acquired 
by or devolves on the insolvent after the 
dateof an order’ of adjudication and 
before his discharge shall forthwith vest 
in the Court or Receiver’. The important 
words are ‘forthwith vest’, The use of 
these words in the Statute is a clear 
indication that the legislature did not 
intend to apply the doctrine in Cohen v. 
Mitchell (1), so far as the mofussil is 
concerned, The doctrine referred to was 
no doubt based upon equitable grounds and 
has received subsequent statutory recogni- 
tion in England. But such recognition 
has not been. given toit in the mofussil 
in India; onthe other hand, inthe Pro- 
vincial Insolvency Act, the exact opposite 
of that doctrine is laid down, namely, 


discharge. 


-that such after-acquired property vests 


forthwith in the Receiver, thatis to say, 
the moment the property is acquired by 
or devolveson the insolvent it vests in 
the Receiver, and whatever other rights 
in respect of the 
property, such as the right to maintain a 
suit in respect of the property, he cannot 
obviously have the right to convey a good 
title in respect of that property to another 
without the assent of the Official Receiver. 
The observations of their Lordshipsof the 
Judicial Committee in Kala Chand Banerjee 
v. Jagannath Marwari (2) put the matter 
beyond doubt. That case was a case 

(i) (1890) 25 QB D 262; 59 L JQB409;63LT 
206; 38 W R551; 7 Morrell 207. 

(2) 54 O 595: 101 Ind. Cas 442; A I R1927P0 
108; 29 Bom LR t82; 52 M L J734; 31C WN 
741; 45 CL J 544; 25 A L J 621; 927) WN 
485, 39 ML T5; 26 L W 268 (P O). 
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similar tothe present. There also cer-ain 
property devolved on the insolvent when 
he was undischarged, and their Lordships 
observed that under the provisions of s, 16 
(4) of the Provincial Insolvency Act of 
1907, such property vested in the Receiver 
and that the Receiver alone was entitled to 
deal with the property which in that case 
was only the equity of redemption. At 
p. 598* they state that the Receiver is the 
person to whom the equity of redemp-ion 
has been assigned by the operation of 
law, and that he alone is entitled to transact 
in regard to it and that he, and not the 
insolvent, has the soleinterest in the 
equity of redemption, which was the only 
property which devolved on the insolvent 
in that case. In view of these observations 
I think it is unnecessary to refer to oiher 
cages in which this point has been referred 
to. I am of opinion that the conclusion 
arrived at by both the Courts below is 
right, and that this second appeal must 
fail. It is accordingly dismissed with costs 
of the &th respondent. 

A. Appeal dismissed. 

*Page of 54 O.—[Ed. = 


_ , CALCUTTA HIGH COURT 
Criminal Revision Petition No. 894 of 1934 
November 22, 1934 
M. O. Guosz, J. 
KADAMALI AND anotazr—AccusEp— 

PETITIONERS 
VETSUS 
EMPEROR — Oprosita Parry. 

Penal Code (Act XLV of 1860), s. 342— Civil Court 
peon arresting judgment-debtor under valid warrant 
in discharge of duty—Subsequent release of judgment- 
debtor by Court on ground of his being exempted 
from arrest under s. 135 (2), Criminal Procedure 
Code (Act V of 1898)—Peon, if guilty under s, 342. 

Where a Givil Court peon arrested a judgment- 
debtor on the identification of the decree-holder, in 
discharge of his duty under a valid warrant ani on 
the representation of the judgment-debtor that 
he was exempted from arrest under s. 135 (2), 
Oriminal Procedure Oods, his release was ordered 
although he had to want in the Court for some- time 
as the Court was engaged in another case: 

Held, the peon was justified in keeping the judg- 
ment-debtor until the Munsif was at leisure to attend 
to his case and that as the peon acted in the disckarge 
of his duty in arresting the judgment-debtor, it could 
not be said that be acted criminally and he waz not 
guilty of an offence under s. 312, Penal Code. 
Emperor v, Samuel (1) and U Theve v. A Kim Fee 
{2), referred to. 

Mr. Phanibhusan Chakrabarti, for the 
Petitioners, 

Order.—In this case accused Kadamali 
has been convicted under s. 342, Indian 
Penal Code and accused Jatendra Banerjee 
has been convicted under ss, 342,-109, 
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Penal Code. No one appears to oppose the 
Rule. Upon hearing the learned Advocate 
for the accused-petitioners, it appears that 
accused Kadamali was a Civil Court peon 
and accused Jatendra was a decree-holder in 


- a suit in the Munsif’s Court. The decree was 


against the complainant Asutosh Roy. The 
decree being unsatisfied the decree-holder 
obtained from the Court a warrant of arrest 
of the judgment-debtor in execution of the 
decree. The warrant was made over to 
the accused Kadamali for execution. The 
complainant was arrested at about 3 P.M. 
onthe day of occurrence in a ‘betel shop 
in the Civil Court compound. The peon 
arrested him on the identification of the 
accused Jatindra and took him forthwith 
to the Civil Court but as the Munsif was 
busy in trying a title suit the judgment- 
debtor was detained till 5 r. m. when the 
Munsif was at leisure to attend to the 
case. The Munsif heard the defence cf the 
judgment-debtor that he was exempted from 
arrest under s. 135, sub-s. 2, Criminal Pro- 
cedure Code. Accepting the defence the 
Munsif ordered his release. Thereafter, the 
complainant instituted the present complaint 
against the peon and the decree-holder charg- 
ing them with wrongfully arresting him and 
detaining him. 

As to the wrongful detention, the facts do 
not support the contention of the prosecu- 
tion. The judgment-debtor was ariested 
‘at about 3 P. at. and forthwith taken to the 
Munsif’s Court, The report of the Munsif 
shows that he was at themoment busy in 
hearing atitle suit. The peon was therefore 
justified in keeping the judgment-debtor 
until 5 o'clock when the Munsif was at 
leisure to attend tothe case. There was 
nothing wrong in detaining him, in the 
circumstances from 3 P. m. to 5 P, m. see the 
case of Emperor v. Samuel (1). The next 
question is whether the peon acted crimi- 
nally in arresting the judgment-debtor. 
It is stated that the judgment-debtor pro~- 
tested that he had come tothe Griminal 
Court to attend to a case and that therefore 
he was exempted from arrest under s. 185 
(2). It is urged by the Adyocate ihat it 
was not the duty of the peon to enquire 
into the truth of the judgment-debtor’s 
allegation, but that it was his duty to 
‘produce him forthwith to the Court of the 
Munsif which was nearby and let him state 
his defence to the Court. The defence is 
supported by the decision in U There v. A 
Kim Fee (2). The peon acted in the discharge 

(1) 30 M.179; 5 Or. L J 102, 

. (2) T'R. 598; 123°Ind- Cas 137; A I R-1930 Rang 131. 
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of his duty in arresting on a valid warrant, the 
judgment-debtor against whom the decree 
was pending and in the circumstances, it 
cannot be said that he acted criminally. 
He is acquitted of ' the offence. 
Accused No. 2 who is accused of abet- 
ting the peon in committing the 
offence will also be acquitted as the 
peon committed no offence. The fines, if 
paid, will be refunded. 
Ne Petiton allowed. 


MADRAS HIGH COURT 
Civil Appeal No. 395 of 1930 
January 8, 1935 

PAKENHAM WALSH AND VARADACAARIAR, JJ. 

SREE RAJAH INUGANTI VENKATA 
RAJAGOPALA RAMA SURYAPRAKASA 

RAO—PLAINTIFF—APPBLLANT 
: Versus 
SREE CHELIKANI BUTCHI VENKATA 
RAO AND ANOTHER —DEFENDANTS— 
RESPONDENTS 

Lease—Assignment—Payment of rent to superior 
proprietor—Assignor, whether entitled to idemnity 
from assignee—Anircipatory remedy — Landlord not 
taking any step beyond issuing notice to assignor— 
No payment—Suit to recover amount from assignee— 
Maintainability — Obligation to pay rent to superior 
proprietor—How arises—Contract, 

The assignor of a leasehold interest has a right 
to anindemnity from the assignee in respect of 
the rent payable to the landlord; and in work- 
ing out this indemnity, the assignor will not 
merely be entitled to recover the rent from 
the assignee. if he himself had actually ~ paid 
the rent to the landlord, but will algo be entitled 
to an ‘anticipatory remedy’, to protect him against 
the consequences of being called upon by the land- 
holder to pay.. But where the superior landlord has 
not taken any steps beyond issuing notice to the 
assignor and there isno danger of the assignor being 
called upon to pay the amount due to him, a suit by 
the ,assignor against the assignee to recover the 
amount which he had not himself paid is not main- 
tainable, Mohideen Batcha Saib v. Davood Sahib (1) 
and Veerappa Chetty v, Arunachalam (2), relied on. 
Ruthnessur Biswas v, Hurish Chunder Bose (3) and 
Dorasinga Tavar v. Arunachalam Chetti (4), dis- 
tinguished, 

The obligation of the assignee of a lease to pay the 
rent due to the superior landlord arises under the 
law itself by thefact of the assignment and not by 
reason ofany covenant between himself and his 
transferor. Similarly the right of indemnity 
which the transferor has against the transferee is 
also one arising under the law. : 

U. A. against the decree of the Addi- 
tional Sub-Judge, Cocanada, in O, B, No. 45 
of 1929. is 

Mr. N. A. Krishna Ayyar, for the 
Appellant. 

Mr. C. Rama Rao, for the Respondents. 

Judgment. — The plaintif-appellant 
took a lease of a rice. mill from the 


Polavaram zqaminder under Ex. A in 1926 
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and by Esx. B he assigned the lease to the 
defendants. It is not correct to construe 
Ex. B as a sub-lease; it is really an as- 
signment of the term. It follows both 
from the terms of Ex.B and under the 
general law that the defendants, as assi- 
gnees, became liable to pay the rent due 
to the zamindar and it is also well 
established that as the assignor neverthe- 
less continued liable- for the rent on his 
personal covenant, he is entitled to an 
indemnity from the assignees as regards 
the payment ofrent to the superior land- 
lord. Theplaintiff instituted this suit for 
the recovery of the amount of the rent 
by payment to himself, alleging that the 
defendants had not paid rent to the superior 
landlord and that the landlord had given 
to the plaintiff anoticeon July 23, 1929. 
It has not been shown that, beyond: 
giving this notice, the zamindar iook any 
steps for recovering the rent from the 
plaintifis or from the defendants. The 
question is whether the plaintiff is in these 
circumstances entitled to any and what 
remedy in respect of the rent payable to 
the landlord. The defendants raised a 
plea of discharge by payment to the 
zamindar’s clerk, but as the question of 
the maintainability of the suit was argued 
as a preliminary issue and found 
against, the lower Uourt has not dealt with 
the plea of discharge. i 

In dismissing the suit the Court below 
observed that ‘the plaintiff was not entitled 
tọ bring the suit without himself paying 
the rent to the zamindar’. 

This would be taking too narrow a view 
of the plaintiff's remedy if the learned 
Judge intended to hold that the plaintiff 
would not be entitled to any remedy what- 
ever until he actually paid the rent’ 
himself. But the learned Judge would be 
perfectly right if he meant to hold that 


unless the plaintiff had actually paid the 


rent he would not be entitled to sue for 
the payment of the money to himself, 
On the view that the relationship between 
the plaintiff and the defendants is that 
of assignor and assignee of the leasehold 
interest, the plaintif would be entitled to 
an indemnity from the defendants in", 
respect of the rent payable to the landlord ; 
and in working out this indemnity, the 
plaintiff will not merely be entitled to 
recover the rent from the defendants if 
he -himself had actually paid the rent to 
the landlord, but will alao be entitled to 
what is described in recent English cases 
as an ‘anticipatory remedy’, to protect him 
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against the consequence of being called 
upon by’ the landholder to pay : Mohideen 
Batcha Saib v.. Davood Sahib (1) and Veer- 
appa Chetty v. Arunachalam Chetty (2) 
therein referred. But the circumstances 
of the present case do not seem to cail for 
any direction by way of such anticipatory 
protection. As observed already, the 
zamindar of Polavaram is nct shown to 
have taken any step whatever beyond 
issuing the notice of 1929 and there is 
nothing like an imminent danger of the 
plaintiff being called upon to pay the 
amount to him against which any equit- 
able protection is called for. 

On behalf of the appellant our atten- 
tion has been called to cases like Ruthnes- 
. Sur Biswas v. Hurish Chunder Bose (3) and 
Dorasinga Tavar v. Arunachalam Chettiar 
(4), where a lessee who had  sub-leased 
the term was held entitled to recover from 
the sub-lessee not merely the rent payable 

- to himself, but also the rent payable to 
: tbe superior landlord or any other amount 
_ - which the sub lessee absolutely undertakes 
to pay. In the case of a sub-lease, there 
would be no direct liability of the sub- 
lessee to the superior landlord for ient 
due under the head ‘lease’ ard it may be 
that where a contract between the plaintiff 


E and the defendant contained what is des- 


cribedin the cases as an ‘absolute’ covenant 
to pay to the superior landlord or to 
‘a third person and such absolute covenant 
is broken by the defendant, the plaintiff 
will be entitled to sue for damages. Whe- 
ther in such cases, the damages can be 
estimated on, the basis of the full amount 
payable to the landholder or the third 
party, is not a matter that we need express 
any opinion upon, in the present case, 
because in Ex. B there is no such covenant 
as between the transferor ard the trans- 
. feree, for breach. of which the plaintiff 
could be said to be suing. The obligation 


of the assignee of a lease to pay the rent- 


dus to the superior landlord arises under 
the law itself by the fact of-tae assignment 
and not by reason of any covenant between 
himself and his transferor. Similarly the 
Yight of indemnity which the transferor 
has against the transferee is also one 
arising under thelaw. There is therefore 

(1) $7 Ind. Oas. 491; A I R 1926 Mad. 1035; 51 ML J 
203; (1926) M W N 667, 

(2) 4 R 48; 86 Ind. Cas. 259; AI R 1924 PO 192; 


26 Bom. L R 661; 47M L J 168; (1924) M W N 559;. 


30 L W 368; 29 O W N 438 35M L T 161 
0). 

(3) 11 O 221, 

- (4) 23 M 441, 


KISHEN SINGH v. PARTAPI ~ (LAH) 
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no question in a ease like this of any 
breach of covenant and a claim for damages 
arising on foot thereof. 

Another line of cases referred to relates 
to the claims between the vendor and the ` 


purchaser of property when the vendor 
has directed the transferee to pay the 
consideration to a creditor of the trans- 


feror. In such cases, there is ordinarily no 
privity orright of action as between the. 
creditor and the transferee and the trans- 
feres does not become liable directly 
to the creditor. The purchaser is only a 
kind of agent for the transferor and the 
cases hold that as the consideration 
money represents ‘the funds of the trans- 
fercr,‘he could at any time revoke the 
direction to pay i: to the third party and - 
sue for payment of it to himself, whether 
he has paid. his creditor or nob, These 
Gases proceed on the footing that an 
arrangement of that kind is not really 
one in the nature of an indemnity bub. - 
merely a direction by the transferor to the 
transferee to pay the money due to him-. 
self to a third person and that such a” 
direction is revocable. ‘They are not. 
analogous to the present case. The 
learned Judge was right in holding that 
the suit was not maintainable in lhe~ 
form in which it has been brought. The ` 
appeal, therefore, must be dismissed with 
costs. ` í 

A.D., Appeal dismissed. 


g 





: LAHORE HIGH COURT 
Second Civil Appeal No, 1155 of 1932 
March 25, 1935 
Aporson AND DiN MOHAMMAD, JJ. 
KISHEN BINGH—DEFENDANT—APPELLANT 


; versus 
Musammat PARTAPI—PLAINTIFE— 
' RESPONDENT 


Hindu Law—Widow—Widow holding on even after 
re-marriage—Whether acquires absolute ownership— 
Nature of estate held —Civil Procedure Code (Act V 
of 1908), s, 11, Expl. Vi—Applicability. ; 

A Hindu widow who holds oa even after her re- 
marriage does not acquire absolute ownership, but 
mezely continues in the same limited capacity as she 
held before. Laywanti v. Safa Chand (1), Tarif v.. 
(2) and Desa v. Dani (3), relied 


on. 

Explanation VI to s. 11, Civil Procedure Code,’ 
applies to those suits only which are instituted in a: 
representative capacity. When the plaintif can in 
no way be treated as a representative of the plaint- 
iff inthe prior suit, nor deemed to claim through 
her, the Explanation aforesaid does not apply. ` 


_ & 0. A, from an order of the District.’ 
Judge, Ambala, dated May 23, 1932. 


1935 

Mr. Charanjiv Lal for Mr. Fakir Chand, 
for the Appellant. 
` Mr. Tek Chand, for the Respondent. 

Addison, J.—The land in suit was held 
by Musammat Naraini. It consisted of two 
different estates, one that she had acquired 
, as mother of Sunder Singh, her son by a 
previous husband Hamela, and the other 
that she had obtained as widow of Hira 
Singh her second husband. Afler Hira 


Singh’s death she married a third husband. 


Kishen Singh. There upon the proprietors 
of the patti brought a suit for possession 
against her on the ground that she had 
forfeited her life estate on account of her 
re-marriage. The suit, was however dis- 
missed as it was held to be incompetent 
in the presence of Hira Singh's daughter 
Musammat Kishni, On this Mausammat 
Kishni instituted a suit against her, but this 
suit was also dismissed as it was found 
that she could not enforce forfeiture, Qn 
June 6, 1927, Musammat Naraini gifted the 
whole land to Kishen Singh. Musammat 
‘Kishni had died in the meantime leaving 
‘a daughter Musammat Priio, who also has 
-died since then. Musammat Naraini died 
on September 2, 1927. On April 26, 1930, 
the present suit was instituted by Musam- 
mat Partapi, sister of Hira Singh, alleging 
that the will was invalid and that she being 
the heir to her deceased brother Hira Singh, 
‘succeeded to his estate. The suit was resist- 
ed on various grounds, but was decreed by 
the Senior Subordinate J udge. An appeal 
to the District Judge also failed. Hence. 
‘this second appeal. 

Counsel for the appellant has urged that. 
-the present suit is barred by the rule of 
res judicata as Musammat Kishni's suit 
-had already been dismissed and it was 
-held therein that she could not enforce 
forfeiture. He has relied on Explanation VI 
to s. 11, Civil Procedure Code. We do not 
however agree with him. Explanation VI 
applies to those suits only which are in- 
stituted in a representative capacity, and 
we do not consider that Musammat Partapi 
‘can in any way be treated ag a representa- 
‘tive of Musammat Kishni or deemed to 
‘claim through her. Moreover the High 
Court on appeal in that suit did not support 
‘the findings of the Courte below. They 
Yather expressed their doubt about their 
‘correctness but dismisséd the appeal on 
merely technical grounds. 

Counsel has next urged that Musammat 
Naraini had held the land adversely against 
the reversioners since her Te-marriage which 
entailed forfeiture and her life-estate had 


PATRI VENKATA SRINEVASA RAO V. SEORETARY oF afta (MADR, 


1007 
thus matured into complete ownership 
This position is legally untenable. A widow 
who holds on even after her re-marriage 
does not acquire absolute ownership, but 
merely continues in the same limited 
capacity as she held before, If any authori- 
ty isneeded for this proposition, reference 
may be made to Lajwanti v. Safa Chand (1), 
Tarif v. Phool Singh (2) and Desa v. Dani 
(3). Counsel has finally argued that so 
for as Sunder Singh’s land in the hands 
of Musammat Naraini is concerned, Musam- 
mat Partapihas no claim. We agree with 
him there.- Musammat Partapi being a 
great granddaughter of Sedhu, who was 
the great grandfather of Sunder Singh, 
does not come into the -picture at all. 

We accept the appeal to this extent only 
as io dismiss the suit relating to the Jand 
which can be identified to have come to 
Musammat Naraini from Sunder Singh, 
but dismiss the appeal otherwise. The 
land of Sunder Singh can be separated at 
the time of execution; if possible. We 
leave the parties to bear their own costs 
throughout. 

N. Appeal accepted. 

(1) 5 Lah. 192; £0 Ind. Cas 788; A IR 1924 PO 
121; 51 I A 171; 22 ALJ 304; (1924) M W N 442 
20 LW 10; 2 Pat. LR 245; 230 W N 960; 26 Bom. 
L R 1117; 47M LJ 935; 6 PLTI;L R5AP O 
94 (P O). 

_ (2) 99 Ind. Cas. 578; AIR 1927 All. 274. 


(3) 119 Ind Cas. 238; A I R 1929 Lab. 327; Ind, 
Rul. (1929) Lah, 846. 
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MADRAS HIGH COURT 
Appeal Against Order No. 400 of 1933 
March 7, 1935 f 
Burastey, O. J. anp CORNISA, J. 


Rao Bahadur PATRI VENKATA 
SRINIVASA RAO, OFFICIAL 
RECEIVER, GUNTUR— APPELLANT 
versus 
Tue SECRETARY or STATE For 
INDIA ın COUNCIL—REPRESENTED BY 
THe COLLECTOR or GUNTUR— 
RESPONDENT 

Provincial Insolvency Act (V of 1920), ss. 28, 37, 
43—Annulment of adjudication—Order vesting prop- 
erty in Receiver—Creditor obtaining decree against 
debtor subsequent to annulment, whether entitled to 
share in property in Receiver’s hands—Crown debts, 
priority of. 

The rule that, if upon the annulment of an ad- 
judication, the property of the debtor is made to 
vest in the Official Receiver or any other appointee, 
the property of the debtor is held by the Official 
Receiver or the appointee for the benefit of the 
whole body of the creditors of the insolvent, does 
not mean that the debtor’s property can only be 
distributed amongst those who would be entitled 
to it under the provisions of the Insolvency Acf’ 
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that is, amongst those whose debts are provable in 
the insolvency. The scheme of s. 37 is to enable 
an orderly distribution of the assets of the insolvent 
and to place those assets at the disposal of all 
thoss creditors who would be able to 
proceed against the debtor if the property -had 
reverted to him andacreditor who holds a debt 
which came into existance subsequent to adjudica- 
tion may also share in the distribution. 

The Orown is entitled to claim priority in common 
law quite irrespective of the Insolvency Act, for a 
Orown debt, - ; 

Appeal against an order of the District 
Court of Guntur, dated March 11, 1933, 
in ©. M. P. No. 233 of 1933 in IL. P. No. 42 
of 1923, 


' Messrs. B. V. Ramanarasu and N. Rama 
Rao; for the Appellant. 

ment Pleader, for the Respondent. 

‘Beasley, C. J.—This appeal raises 
& point which appears to be entirely 
free from authority. The appeal 
is by the Official Receiver of Guntur and 
the respondent is the Secretary of State for 
Tadia in Council. One K. Thomasu Reddy 
was adjudged an insolvent in 1924. Sub- 
sequently his adjudication was annulled 
because he failed to apply for his discharge 
within the time specified by the Court. 
Upon the annulment of the adjudication 
under s. 37 of the Provincial Insolvency Aci. 
the property: of the debtor was by order 
vested in the Official Receiver who sold some 
of the properties of the insolvent and is in 
possession of the sale proceeds and other 
properties of the debtor. Subsequent to the 
date of the annulment of the adjudication, 
the debtor preferred four appeals in the 
District Court, Guntur, tn forma pauperis. 
These appeals were dismissed and the court- 
fee payable on the respective appeals was 


ordered -to°-be paid to Government. 
Government then put im an applica- 
tion to the Official Receiver for pay- 


ment of the court-feas payable by reason 
of the appellate decrees out of the assets of 
the debtor’s estate in his hands claiming to 
be‘ entitled tobe paid in priority to the 
debts of all other creditors because the debt 
due is a Crown debt.” The Official Receiver 
declined to recognisé the Government's 
claim contending that, on account .of the 
order under s. 37 of the Provincial insolvency 
Act vesting the property in him, he held 
the property of the debtor for the benefit 
of creditors whose debts were provable and 
proved in the insolvency and-that in dis- 
. tributing the assets in his hands asa result 
of the vesting order he has to bs governed 
by the same rules.that govern the case of an 
insolvency. 1t 18 quite clear that by reason 
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- Mr. P. V. Rajamannar, for the Govern- 
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of s. 31 (2), the debts provable in insolv™ 
ency are those which the debtor is subject 
to when he is adjudged an insolvent or to 
which he may become subject before his — 
discharge by reason of any obligation in- 
curred before the date of his adjudication. 
Therefore, no debt incurred after his ad- 
judication is provable in insolvency. Hence 
it is contended by the appellant that as this 
was a debt incurred after the insolvent’s ad- 
judication, indeed after the annulment of the 
adjudication, the Crown has no debt which 
the Official Receiver can recognise. The 
learned District Judge allowed the claim of 
the Crown. 

What we have to consider is whatis the 
effect of the annulment of an adjudication 
and the subsequent vesting order under 
s. 37 (1) of the Provincial Insolvency Act? 
A Full Bench of this High Court has, on a 
reference to it in Appeal Against Appellate 
Order No. 135 of 1931 and O. R. P. No. 1194 
of 1931, considered the following question, 
viz, 

“Where the Insolvency Court annuls an adjudica- 
tion under s. 43 of the Provincial Insolvency Act, 
V of 1920, and chooses to pass an order under s. 37 
vesting the properties of the quondam insolvent in 
an appointee (Official Receiver or any other person) 
is the administration in insolvency to continue for 
the realisation and distribution of the assets of 
such a person despite the annulment of the'ad- 
judication itself?” i . 
and has given the following answer, v2z., d 

“The appointee continues to ba subject to the direc- 
tions of Insolvency Court which appointed him, that 
these directions relate to the property of the insolvent. 
and that they should be giver in accordance with the ` 
policy and provisions of the Insolvency Act”, | ‘ 
and that ‘this is not in all respects equiva- 
lent to the actual continuation of the insol- 
vency proceedings’, In the view of the Full 
Bench the principle underlying s. 43 of the 
Act which provides that the Court shall annul 
an adjudication on the failure of the insol- 
vent to apply for an order of discharge within 
the period specified by the Court is primarily 
to punish the insolvent by depriving him of 
any protection which he may hitherto have 
been enjoying under the Insolvency law. It 
is stated in the judgment, 

“Why should tha negligence of the insolvent 
have the necessary effect of upsetting the rights of 
his creditor inter se for if this first view is to be upheld, 
those creditors can no longer expect the fair and'equal 
treatment which had been assured to them by the. 
insolvency. Those who have got no decree will be 
hopelessly handicapped as against those who may 
proceed immediately to execution, and those who 
ara aware of the annulment will have an advantage 
over those who are not.” 

The observations relate to a contention 
which had been put forward that. with the 
annulment of the adjudication the insolvency 
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proceedings come to an abrupt and final 
conclusion, that the Insolvency Court has no 
longer any power to pass any orders in regard 
to the insolvent’s property, its order vesting 
that property in the appointee being its 
last expiring act, that the appointee is a 
mere custodian of the insolvent’s property 
and must merely hold it subject to any 
orders as to attachment and sale which he 
may receive from any Court entertaining an 
application in execution against the insol- 
vent and that the insolvent’s creditors are 
restared to the position in which they found 
themselves before the insolvency proceedings 
began and all must pursue afresh their re- 
medies by execution or by suit in the ordinary 
way. That contention the Full Bench did 
not agree with nor did it accept the con- 
tention which went to the other extreme, 
namely, that the insolvency proceedings are 
continued for all purposes. The view which 
is one intermediate between these two before 
mentioned extreme contentions was accepted 
‘by the Full Bench as being correct. It is quite 
clear in my view—and this is also the view 
of the Full Bench—that the appointee under 
8. 37 does not hold the property for the 
benefit of the insolvent. Under s. 37 it 
is true that the property may, in default 
of any order by the Court vesting the pro- 
perty in an appointee, revert to the debtorto 
the extent of his right or interest therein on 
such conditions, if- any, as the Court, may, 


by order in writing, declare. But in the. 


opinion of the Full Berich the legal 
effect of the vesting order will be differ- 
ent from the legal effect of the reversion 
of the property to the debtor. The whole 
significance of the ,Court’s action in vesling 
the debtor's property in some one else 
is that the Court 1s entitled to preserve 
its contro! over that property just as a 


similar control is always retained 
when 2 Receiver is appointed to 
‘administer the property which is tne 


subject-matter of a suit. In the opinion 
of the Full Bench the Insolvency Court 
retains full power’ to give directions under 
S. 37 ag to the fealisation and disposal 
of the debtor's assets and that power 
should not, of course, be used arbitrari- 
dy but should be used in the interests 


not of this or ‘that individual creditor 
but of the whole body of creditors 
which means, in other words, that the 


only proper order of the -Court to passis 
that the appointee should contiaue to 
realise and distributs the debtor's proper- 
ty in accordance with the provisions of 
the Insolvency Act, It is contended on 
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behalf of the appellant that this means 
that the debtor's. property can only 

distributed amongst those who would be 
entitled to it under the provisions of the 
Insolvency Act. If that contention is 


-correct, then of course the Orown’s debt. 


cannot be recognised because this was not a 
debt provable in insolvency. The Full Benth 
decision, however, does not say who com- 
prise ‘the whole body of creditors’. It is 


not clear that in that judgment it 
is intended to decide that only debts 
provable in, the insolvency can be 


recognised by the appointee. under s 37 
unless the words ‘distribute the debtor's 
property in accordance with the provisions 
of the Insolvency Act” express such an 
intention. It seems tome that this is by 
no means clear. Tt is plain from 8.10 (2) 
of the Provincial Insolvency Act that 
after the annulment of an’ adjudication 
the insolvency doesnot continue. The in- 
solvent is not an insolvent any longer and 
has to be re-adjudicated an insolvent by the 
Court, if he again desires to be an insolvent. 
Ifthe property, on the Court’s failure to 
vest itin an appointee, reverts uncondition- 
ally to the debtor, then itis obvious that 
not only those creditors who had debts 
‘provable in insolvency but all other 
creditors are entitled to proceed against 
him ; and this would no doubt lead toa 
wild scramble or as suggested in the Full 
Bench decision, to some creditors being 
enabled to gain an advantage over others.; 
and it seems tome thatthe scheme of the 
section is to enable an orderly distribuorn. 
of the- assets of the insolvent which under 


the provisions of the section, the Oourt has 


vested in its appointee and to place those 
assels at the disposal of all those creditors 


-who would be able to proceed against the 


debtor if the property had reverted to him 
by reason of the annulment. Unfortunate- 
ly, as [have stated before, we are unable to 
get any assistance upon the point from 
reported decisions and the intention of the 
Legislature is by no means easy to discover; 
but onthe whole I think that the view 1 
have just expressed, after giving the matter 
the best consideration I can, is the correot 
one. Ifthisis the position, then it is very 
fairly conceded by Mr, Ramanarasu, the 


learned Counsel forthe appellant, that the 


Crown is entlited toclaim priority in com- 
mon law, quite irrespective of the Insolvency ` 
Act, for this debt which is clearly a Orown 
debt. For these reasons, the decision of 
the learned District Judge was correct and 
this appeal must be dismissed, with casiq 
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‘out of the proceeds now in the hands of the 
‘Official Receiver of Guntur. 
` *Gornish, J.—Tagree. When an order of 

adjudication is annulled under s. 43, the 
‘provisions of s. 37 (1) are made applicable. 
‘In other words, the position upon- an an- 
nulment under s. 43 isthe same as when 
‘aD ad judicationis annulled following the 
“approval by the Court of a composition. or 
scheme under s. 39. The result of this is 
‘that, although the debtor is no longer an 
‘adjudicated insolvent, the debtor’s property, 
whether vested in 2 trustee appointed by 
the Court or whether it has reverted to the 
debtor subject to any conditions imposed by 
‘the Court, continues to be under the control 
‘of the Insolvency Court; See Williams on 
Bankruptcy, 14th Edition, p. 139. The recent 
‘Full Bench ruling of this High Court is to 
‘the same effect. If upon an annulment the 
Property reverts to the debtor without any 
conditions, the consequence is that heis 
„remitted to his original situation prior to 
‘the insolvency. It has accordingly been 
‘Held that a debtor so placed is free to sue 
'for*debts due to him; Flower v. Lyme Regis 
Corporation (1) and that he can be sued by 
‘a creditor in respect of a debt which, 
‘though provable, had not been included in 
“the scheme of composition: Gopalu Pillai v 
‘Kothandarama Ayyar (2). On the other 
‘hand, if upon an annulment the proper- 
‘iy “of the debtor is vested in a trustee 
‘the ‘object can only be that the property 
‘shall’ be safeguarded for the benefit of 
‘the creditors. 

1 The question is whether a creditor, in 
this case the Crown, can enforce against 


‘the trustee a debt which was not , prov- 
‘able at the time of the adjudication 
“because the debt had not then come 


‘into existence. This would seem to de- 
“pend on whether the creditors’ right to 
‘enforce a claim continues, notwithstand- 
ing the annulment, to be subject to the 
“restrictions of the Insolvency Act both 
as regards the means of recovery and 
‘in respect of the debt which is recover- 
‘able. The prohibition placed by s. 28 (2) 
upon the commencement of a creditor's 
suit after an adjudication arises a8 & 
consequence of the order of adjudication 
“and must, I think, cease to be opera- 
‘tive after annulment of the adjudication. 
“Similarly, the rule in s. 34 that only 
“debts which are subsisting at the time 
+3 (1) (1921) 1 K B 488; 90 LJ K B 255; (1920) B & 
ace 138; 124 L T 463; 65 S J 133; 37 TLR 
<a. (2) 57M 1082; 40 L W 110; 153 Ind, Cas, 916; 
PX TR 1934 Mad: 529; 67 M L J 843; 7 RM 378. 
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provable in the 


cf the adjudication are 
in my view, no 


insolvency can have, 
further application when the adjudica- 
tion has been annulled. This view is 
fortified by the saving words ins. 37 (1) 
in favour of all dispositions and pay- 
ments duly made before the annulment. 
“Tt follows from these conclusions that the 
‘Act does not prevent the claim from being 
enforced in the present case. Moreover, the 
debt being one due to the Crown is & 
debt from which the debtor, even if he. 
had got his discharge, would not have 
' been released. 


- The debtor cannot be in a better or 


tho Crown in a worse position in respect 
of this debt by reason of the fact that 


the insolvency has been annulled for 
failure of the debtor to apply for his 
discharge.. For these reasons I am of 


-opinion that the Collector is entitled to 
recover payment of the debt from the trustee. 
The right of the. Crown to -payment of a 
debt in priority to the debts of other credi- 
tors does not depend on the Insolvency Act, 
for ‘s.61 (1) (a) of the Act only declares a 
long established rule of law that when 
claims of the Crown and claims of subjects 
as creditors are in competition, the 
Crown has priority. ` 

A. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
_ Execution Second Appeal No. 1292 of 1934 
; January 30, 1935 
f NīIa{maT-ULLAN, J. 
HURMAT SINQGH—OBJEOTORw-ÅPPELLANT 
t Versus 
GANGA NARAIN AND OTHERS—DEOREE— 
BOLDERS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), 
0O. XXXIV, r. 14—Mortgage by father of joint 
family property—Legal nec&eity not proved to 
some  exient—Mortgage declared invalid—Simple 
money decrees—Hxecution-sale of property covered 
by mortgage—0. XXXIV, r. 14, ifa bax—Auction-= 
purchaser, whether takes freeof charge—Hindù Law 
—Debts. 

Where the father executed a mortgage of the 
joint family property and & suit is brought on it, 
2nd the mortgage is found not for legal necessity 
to a certain extent and is declared invalid but 
a simple money decree is passed against the father, 
in execution the decree-holder canattach and sell 
the proparty covered by the mortgage and O. XXXIV, 
r. 14, Uivil Procedure Code is no bar to his so 
doing. If in execution of such a simple money 
decree, the mortgaged property is sold, the auction- 
purchaser will take it subject to the charge, sofar 
as it has been found to be valid, The two debts 
Jagdish Prasad v. Hosh- 


are separate and distinct. 
Brij Narain v. Mangla 


yar Sungh (1), explained. 
Prasad (2), referred to, 
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Ex. S. ©. A. from an order of the 
ee Judge, Oawnpore, dated July 23, 


Mr. G. S. Pathak, for the Appellant. 
Judgment.—This is an execution of 
decree appeal from the order of the learned 
Additional District Judge, Oawnpore, dis- 
allowing the appellant’s objection to at- 
tachment of certain property belonging to 
a joint family consisting of the appellant 
and his father. The respondents obtained 
a mortgage from the appellant's father 
for a certain sum of money charged on 
the joint family property. Subsequently 
he instituted a suit for enforcement of that 
mortgage, impleading the father. The son 
was made a party on his own application 
and putthe mortgagee to proof of legal 
necessity for the mortgage money. Part 
of the sum advanced under the deed was 
found to have been taken for necessary 
purposes. For such part a decree for sale 
of the mortgaged property was: passed. 
As. regards the remaining part of the 
consideration of the mortgage, the Court 
held that the mortgage was invalid. A 
simple money decree was, ` however, 
passed for that amount against the father 
personally. The decree-holder applied for 
execution of suchsimple money decree by 
attachment and sale of the property which 
- had been hypothecated under the mortgage. 
The son objected on the ground that the 
mortgage having been declared to be in- 
‘valid so far as the amount sought to be 
recovered by attachment was concerned, 
their family property could not be sold for 
satisfaction thereof. The trial Court al- 
‘lowed the objection. On appeal by the 
decree-holder, the lower Appellate Court 
took a contrary view and disallowed the 
. objection. The present appeal is from the 
last-mentioned order. 
The learned Advocate for the appellant 
‘contends, to set aside the mortgage but 
to allow the same debt to be recovered 
by sale ofthe same property is an ano- 
maly. There is no doubt that the anomaly 
exists ; but it is equally undeniable that 
it arises from well recognised principles 
of Hindu Law, In the absence of legal 
necessity or other justifying cause, the 
father-cannot alienate -or charge family 
. property, and the sons can have the aliena- 
‘tion set aside. The sons are, however, 
bound to pay the debts of the father, un- 
less tainted with immorality, and the holder 
of a simple money decree against the father 
can attach theentire joint family property 
in execution of that decree. The appellant 
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in this case successfully impeached the 
mortgage so far as it was for the amount 
now in dispute. The charge created by 
the father in respect of this amount has 
already been declared to be invalid. The 
simple money decree against the father 
in respect of it is binding on the father 
and can be executed ‘by attachment of 
the joint family property belonging to 
him and the sons. It was argued before 
me that the Full Bench case of Jagdish 
Prasad v. Hoshyar Singh (1) is an authority 
for the proposition that the debt, which 
was originally secured, is not such a debt 
of the father as would justify attachment 
and sale of the father’s property. That 
caseis, to my mind, no authority for 
any such proposition. In that case, a 
morigage decree for sale had been obtain- 
ed against the father in a suit to which 
the sons were n0 parties. No simple money. 
decree had been obtained against the 
father. Subsequently, in execution proceed: 
ings, the question arose whether the sons 
were bound to pay the debt, assuming there 
was no legal necessity for the same; inci- 
dentally the question arose whether the ‘word 
“debt” occurring in the second proposition 
enunciated by their Lordships of the Privy 
Council in Brij Narain v. Mangla Prasad 
(2), included secured debt or was limited 
to unsecured debt. There was some differ- 
ence of opinion on that question, which 
was, however, immaterial for the disposal 
of the case before the learned. Judges 
composing the Full Bench. There is not- 
hing in that case which ‘can support the 
proposition contended for in the present 
case, 

It is next contended that the decree- 
holder cannot proceed against the property 
hypothecated under the mortgage deed, 
and reliance is placed on O. XXXIV, r. 14, 
Civil Procedure Code, which provides that : 

“Where a mortgagee has obtained a decree for 
the payment of money in satisfaction of a claim 
arising under the mortgage, he-shall not be enə 
titled to bring the mortgaged property tə sale other- 
wise than by instituting a suit for sale in enforce- 
ment of the mortgage and hemay institute such suit, 
notwithstanding anything contained in O, II, r.2”. . 

Tt isclear to me that the debt, for which 
a simple money decree has been passed, 
is not in satisfaction of a claim arising: 
under the mortgage, because the mortgage 


(1) 115 Ind. Cas. 775, AI R 1928 All. 596; 51 A 137g 
264 L J 1289 (F.B) 

(2) 77 Ind, Cas, 639; AIR 1924P. O. 59; SUT A: 
129; 46 A 995; 21 ALJ 934,46 M L 323; 5P LT 
1; 280 WN 253; (1924) M W N 68;19L'W 72; 2 
Pat. L R 41; 100 &AL. R82; 33 ML T 457; 25. 
Bom, LR 500; 11 Ọ LJ 107;10 W N48 (P, O), 
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-has been declared to be invalid so far as 
that amount is concerned. The claim 
arises not from the mortgage, but from 
the father's liability to pay to his creditor 
what had been borrowed by him. The 
section clearly contemplates a case in which 
lt 1a open to the creditor to oblain the 
same relief by enforcement of the mort- 
‘gage and he deliberately refrains from do- 
ing so. In such a case, the law makes it 
imperative that he should seek his remedy 
by enforcement of the mortgage. The 
tule obviously can have no application 
where the mortgage is not enforceable. I 
hoid that O. XXXIV, r. 14, is no bar to 
the decree-holder obtaining satisfaction of 
his decree by attachment and sale of the 
property covered by the mortgege deed. 
Tf the mortgaged property is sold in exe- 
cution of asimple money decree, the auc- 
lion-purchaser will take it subject to the 
charge, so far asit has been held to be 
valid. Thetwo debits are now separate 
and distinct. 
, The result is that the appeal fails and 
is dismissed under O. XLI, r. 1), Civil 
Procedure Code, 
` Leave to appeal under the Letters Patent 
is asked for but is refused. 


D Appeal dismissed. 


i MADRAS HIGH COURT 
: Civil Appeal No. 347 of 1932 
January 31, 1935 
>. _ OuRernven anD Kina, Jd. 
. ADAYA PADAYACHI AND ANOTHER — 
. DEFeNDANTs—APPELLANTS 


$ versus 
- OHINNASWAMI NAIDU=—PLAINTIFE— 
; RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 104, 0. 
XLIII, r. 1,0. IX, r. 13—Right of appeal, nature 
of—Dismissal for default of application to set 
aside ex parte ‘decree—Application to set asidé that 
a of,on merits—Appeal from order, 

ies, 

Under s. 104, Civil Procedure Code, a right of 
appeal which is a substantive right, is enjoyed only 
in respect of orders specified in that section or in 
O. XLII, 7.1. Chander Sahai v., Durga Prasad 
(3), Sharif Husain v. Haider Husain (4) and Har 
Kumar Mitter v, Murari Mohan Bose (6), referred 
to. 

- Where an ex parte decree was passed against the 
defendants and their application under O. 1%, 
r. 13 being dismissed for their default they 
+ applied to have that order cetaside and their ap- 
- plication restored aud this was dismissed on 
merits : 
Held, that no appeal lay against that order. 
` C. A. against the order of the Sub-Judge, 
Ouddalore, dated February 9, 1831. 
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Mr. M. S. Venkatarama Ayyar, for the 
Appellants. 

Mr. M. Patanjali Sastri, for the Respon- 
dent. 

Judgment.—We think that the pre- 
liminary objection taken by the respondent 
that no appeal will lie in this case muet 
prevail. An ex parte decree was passed 
against the appellants and they applied 
under O, IX, r. 13, Civil Procedure Code, to 
have it set aside. This application was 
dismissed for their default, They then 
applied to have that order set aside and 
their application restored and this has been 
dismissed upon the merits, It is from 
this order that the appeal is preferred, and 
it is urged that it will lie under O. XLIII, 
r.1(c), Civil Procedure Code by force of 
the application of s. 141 of the Code. That 
section provides that 

“the procedure provided in this Code in regard to 
guits shall be followed os far as it can be made 


applicable, in all proceedings in any Court of civil 
jurisdiction,” ~ 


and it has been invoked^as sufficient 
warrant for the view held intwo Madras 
cases, Venkata Narasimha Raov. Suryana- 
rayana (1) and Salar Beg v. Kotayya (2), 
that the provisions of O. IX, r. 9, Civil 
Procedure Code, will apply to applications 
made under the same rule as well as to 
applications to seb aside a dismissal ofa 
suit. That, however, is not tosay that the 
game section will avail to confer a right of 
appeal. It deals only with procedure, 
whereas aright of appeal is a substantive 
right. Unders. 104 of the Oode such a 
right is enjoyed only in respect of orders 
specified in that section or in O. XLII, 
r.l]. There is ample authority for this 
position: see Chander Sahai v. Durga 
Prasad (3), Sharif Hussain v. Haidar 
Hussain (4), and Har Kumar Mitter v.Murart 
Mohan Bose (5). The case in Jagadish 
Narain v. Harbans Narain Singh (6), is & 
decision in the same sense though the head- — 
note is clearly wrong and the judgment 
is not very clearly expressed. The analog- 
ous question whether an appeal will lie 
against an application tb set aside a dis- 
(1) 92 Ind. Cas 802; A IR 1 26 Mad. 325; 50 M 


L J 75; 23 L W 409. 
(2) 94 Ind. Cas.151; AI R1926 Mad. 651; 23L W 


538, 
(3) 49. A 598: 79 Ind, Cas, 323; A I R 1924 All, 682; 
22 ALJ 427; LR 5 A 38l Oiv. 

(4) 67 Ind, Oas. 320; AI R 1922 All. 337; 20 ALJ 
519. 

(5) 69 Ind. Cas. 1003; ATR 1922 Oal, 572; 360 L 
J 184 


(6) 2 PL J 720; 43 Ind, Cas, 54; A IR 1918 Pat 
612;2 PL W 221, he 
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missal not of a suit but of another applica- 
tion under the Code has been decided in 
Jung Bahadur v. Mahadev Prasad (7) which 
related to the cld Code and dealt with an 
application under what is now O. XXI, 
r. 90. We must hold therefore that no 
appeal lies in cases of this nature and dis- 
miss the appeal with costs. 


AN, - Appeal dismissed. 
(7) 31 O 207; 80 W N 160. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 86 of 1931 
February 20, 1935 
THOM AND IQBAL AnMaD, JJ. 
SUKHDEO anp ANOTHER — DEFENDANTS 
—-APPELLANTS 

Versus 
BASDEO AND oTHERS—PLAINTIFF AND 
DEFENDANTS—RESPONDENTS 

Agra Tenancy Act (III of 1926), ss. 230, 121— 
Plaintiff's suit for declaration that he is sole tenant 
or joint tenant with defendant — Suit is exclusively 
triable by Revenue Court—Suit based on cause of 
action in respect to which Civil Court can grant relief 
—One of the reliefs cognizable only by Revenue Court 
—Jurisdiction of Civil Court, if ousted—Hindu Law 
—Joint family—Partition —Manager, if can be called 
to account for past dealings, 

The provisions of s, 230, Agra 
mandatory and the jurisdiction of the Oivil Court 
from taking cognizance of suits or applications 
specified in the fourth schedule of the Act or based 
ona cause ofactionin respect of which adequate 
relief could be obtained by means of any such suit or 
application is absolutely barred. Consequently, a 
suit by a plaintif for a declaration that he is either 
the sole tenant or joint tenant with the defendant ofa 
holding is within the exclusive jurisdiction of the 
Revenue Courts. Sahdeov. Budhai(1), Bunni Pandey 
v, Brahmdeo Pandey (2) and Bhagwan Sahai v. Ram 
Chander (3), relied on. [p. 1034, col, 2.] e 

A suit based on a cause of action with respect 
to which adequate relief can be granted by the Civil 
Court is cognizable by that Court notwithstanding 
the fact thatone of the reliefs prayed forby the 

laintiff is for the declaration of his right toa tenancy 
folding which is cognizable only bythe Revenue 
Oourt. [p. 1015, col. 2.1 

In the absence of proof of misappropriation or 
fraudulent or improper conversion by the manager of 
a joint Hindu family, a co-parcener seeking partition 
is not entitled to call upon the manager to account 
for his past dealings with the family property. The 
co-parcener is entitled only toan account of the joint 
family property as it exists on the date he demands 
partition, [p. 1016, col. 1] 

F.C. A. from the decision of the Addi- 
tional Sub-Judge Jaunpur, dated January 
23, 1931. 

Mr. Shiva Prasad Sinha; for the Appel- 
Jants. 

Messrs. S. B, L. Gaur and K. L. Misra, 
for the Respondents. 

dudgment.—This is a defendant's 
appeal and arises out of a suit for; (1) 


Tenancy Act, are 
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partition of the plaintiffs’ moiety share in: 
the property given at the foot of the plaint;. 
(2) a declaration of the plaintiffs’ title toa. 
moiety share respecting the property not 
capable of partition by the Civil Court; 
and (3) rendition of accounts of the profits of _ 
the joint family property and business. 
and a decree for a moiety share in the same., 
The properties in dispute in the suit, 
were immovable properties including zamin- ; 
dari, tenancy holdings and house property. 
Weare not concerned inthe present appeal 
with the movables and other properties in, 
dispute in the suit. One Shankar Tewari 
died leaving two sons Sukhdeo and Basdeo.’ 
Basdeo and his sons were the plaintiffs in 
the suit and Sukhdeo and his descendants 
were the principal defendants to the suit. 
The plaintiffs’ case wasthat Basdeo and 
Sukhdeo and their descendants continued 
to live as members of a joint Hindu 
family till the date of the suit and that. 
Sukhdeo was the manager of the family. 
The plaintiffs alleged that all the properties 
detailed at the foot of the plaint were joint, 
family properties and the share of the plain- 
tiffs in the same was to the extent of half. 
They charged Sukhdeo with misappropri- 
ation of the profits and assets of the joint’ 
family and maintained that he was liable 
to account with respect to the family assets. 
The defendants resisted the suit mainly 
on the allegation that separation between 
the plaintiils and the defendants took place ° 
about 10years before the date of the suit and 
that after separation Basdeo and Sukhdeo 
acquired properties ceparately, and the al- 
legation of the plaintiifa that all the properties 
mentioned in the plaint were joint family 
properties was untrue. They denied the 
aliegation of the plaintiffs that Sukhdeo was 
the manager of the alleged joint family 
and maintained that afier the death of 
Shankar Tewari, Basdeo plaintiff continued 
to be the manager of the family till the 
partition took place between the branches, 
of Basdeo and Sukhdeo. They repudiated 
the charge of misappropriation levelled 
by the plaintiffs against Sukhdeo and 
contended that, even ifthe family be found 
to be joint and Sukhdeo be held to be the 
manager, he is not legally liable to 
be called upon to render accounts, The 
defendants further contended that the plain- 
tiffs’ claim for partition of the fixed rate 
holdings, occupancy holdings, ete., was not 
cognizable by the Civil Court and most of 
the argument addressed in-thisappeal hag 
centred round this plea. i 
The trial Court held that the family of tha’ 
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and all the properties out of the properties 
detailed in the plaint which were proved 
to be in existence were joint family pro- 
perties. It further held that asthe family 
was joint the plaintiffs were not entitled to 
a decree for rendition of accounts against 
Sukhdeo. At the trial the plaintiffs aban- 
doned their claim for partition of the fixed 
rate and occupancy holdings and prayed 
only for declaration that those holdings were 
the property of the joint family and the 
plaintiffs’ share in the same was to the 
extent of half, and the Court below held 
that it had jurisdiction to grant that relief 
to the plaintiffs. In view of the findings 
noted above the Court below while dismiss- 
ing the plaintiffs’ suit for rendition of 
accounts, passed a decree in the plaintiffs’ 
favour declaring that the plaintiffs’ share 
in the immovable properties including the 
holdings was to the extent of half and 
aeeoea partition of the movables, debts 
ete. 

" In appeal before us no exception has been 
taken to the findings on the questions of fact 
recorded by the Court below and the sole 
point raised on behalf of the defendant- 
apellantsis that the Court below had no 
jurisdiction to grant a decree for the declara- 
tion of the plaintiffs’ right in fixed rate 
and occupanċy holdings. Jn support of this 
contention reliance has been placed on 
ss. 121 and 230, Agra Tenancy Act (III of 
1926), and the decisions of this Court 
in Sahdeo v. Budhat (1), Bunni Pandey 
v. Brahmdeo Pandey (2) and Bhagwan 
Sahai v. Ram Chander (3). It is 
provided by s. 121 that at any time 
during the continuance of a tenancy the. 
tenant’ of a holding may sue the land- 
holder, or any person claiming to hold 
through the land-holder, whether as tenant 
or rent-free grantee or otherwise, for a 
declaration of his right as tenant, and 
by s. 230 all Courts other than Revenue 
Courts are precluded, except by way of 
appeal or revision, from taking cognizance 
of all suits and applications of the nature 
ae in the fourth schedule of the 

ct: 

“or. of any suit or applicstion based ona cause of 
action in respect of which adequate relief could 


© (1> 117 Ind. Cas. 337; AIR 1929 All, 571; 51 . 
(1929) A L J 849; 13 R D 556. ee, 
; (2) 133 Ind. Cas, n A I R 1931 All. 735; (1931) 
; Ind. Rul. (1931) All. 767; 15 R D 67s: 
12 A 347 Rev. ore 
~ (3) 142 Ind, Gas. 851; A I R 1932 All. 693; (1932) 


ALJ 649;16R D 560;L R13 A 356 Rev; Ind. Rul 


(1938) All 137, 
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be obtained by means of such suit or applica. 
tion.” i 

The provisions of 8.230 are mandatory 
and the jurisdiction of the Civil Court 
from taking cognizance of suits or ap- 
plications specified in the fourth schedule 
ofthe Actor based on acause of action 
in respect of which adequate relief could 


be obtained by means of any such suit or. 


application is absolutely barred. A suit 
for a declaration of plaintiff's right as 
tenant under s. 121 of the Act, is specified 
at serial No. 14 of group B of the fourth 
schedule of the Act. It is clear, therefore, 
that since the passing of the Agra Tenancy 
Act (III of 1926), such a suit cannot be 
entertained by the Civil Court, Prior to 
the passing of the present Tenancy Act, 
suits between rival claimants to a tenancy 
were, according to the rulings of this 
Court, cognizable by the Civil Court, but 
the legislature has, by the clearest possible 
provisions in the present Act, ousted 
the jurisdiction of the Civil Court with 
respect to such suits, and the Revenue 
Court, and the 


This is the view that has been taken in 
the three decisions of this Court noted 
above and it has been held inthe Full 
Bench decision in Sahdeo v. Budhai (1) 
that a person who claims to be 
a tenant must be deemed to be 


“claiming to hold through the land-holder”. 


within the meaning of s. 121 of the Act, 
irrespective of the fact that be does not 
set up a case of a special grant or a 
special contract with the land-holder as 
the basisof his claim. It must, therefore, 
be taken as settled law, so far as this case 
is concerned, that asuit by a plaintiff for a 
declaration that he is either the sole tenant 
or joint tenant with the defendant of 
a holding is within the exclusive jurisdic- 
tion of the Revenue Courts, 

The question however remains whether 
the Civil Couit has jurisdiction to enter- 
tain a suit which is based on a cause 
of action that entitles the plaintiff not only 
to amere declaration of his right to 
certain tenancy holdings but also to other 
reliefs which cannot 
Revenue Courts, and if the Oivil Court has 
jurisdiction to take cognizance of sucha 
suit, is that Court competent, while grant- 
ing tothe plaintiff the other reliefs, to 
grant hima decree forthe declaration of 
his right to the holdings. 


It cannot be disputed that Civil Courts 
have exclusive jurisdiction to try all suits. 


Revenue Court alone is. 
competent to entertain and try such suits, 


be granted by the” 


` 
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either expressly or impliedly barred (vide 


8. 9, Civil Procedure Code). It is also clear - 


that a suit is of a civil nature if the 


Principal question in the suit relates toa ° 


civil right. The reason for the rule that 
Civil Courts are ordinarily to decide 
disputes concerning civil rights is not far 

to seek. The determination of disputed 


questions of right involves adjudication of ' 


complicated questions 
and itis inexpedient to leave the deci- 
sion of such questions in the hands of 
Courts presided over by officers who have 
had no legal training or practice. Section 121 
read with s. 230, Agra Tenancy Act, no 


of fact and law 


doubt: bars the jurisdiction of the Civil: 


Court as regards “suit by a tenant for 
declaration of his right” toa holding, but 
the suit contemplated by s. 121 is suit 
for declaration of right, toa holding pure 
and simple, and nota suit in which the 
cause of action on which the suit is based 
entitles the plaintiff, apartfrom a declara- 
tion of his right to tenancy holdings, to 
other reliefs as well. There is no provision 
in the Tenancy Act that expressly ousts 
the jurisdiction of the Civil .Court with 
respect to such suits. The only question 
that remains for consideration therefore, is 
whether the jurisdiction of Civil Courts 
with respect to such suits is impliedly 
barred by that Act. In our judgment the 
answer to the question must be in the 
negative. 


The scheme and the provisions of the 
Agra -Tenancy Act clearly , indicate 
that the legislature intended to vest 
Revenue Courts alone with jurisdiction 
to decide all disputes concerning tenancy 
holdings, but there is nothing in the Act to 
imply that if some of the reliefs prayed 
for ina suit can only be granted by the 
Civil Court, the jurisdiction of the Civil 
Court is ousted by the mere fact that the 
reliefs for a declaration of right to a 
certain holding is coupled with the other 
reliefs. Nor is there anything in the Act 
‘to show that if the cause of action entitles 
the plaintiff, over and above, to a declara- 
tion of his right to a holding, to certain 
other reliefs, for instance, declaration of 
his right to zamindari property, the plaint- 
iff must split his cause of action in two parts 
and sue for a declaration of his right to the 
holding in the Revenue Coiirt, and claim 
redress with respect to the zamindari 
property from the Civil Court. To hold 
otherwise would be to ignore the words: 
“based on a cause of-action in respect of which 
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adequate relief could be obtained by means ofany, , 
such suit or application,” ee 
used in s. 230 of the Act. 

That the legislature could not have con- : 
templated the splitting of a cause of.. 
action, and the institution of two separate . 
suits, oné in the Civil and one in the Revenue : 
Court, by a plaintiff when the reliefs prayed > 
for inthe two suits are based on identical- 
set of facts, is demonstrated by the fact 
that such ‘a course would be highly incon-.. 
venient and might lead to anomalous: 
results. The institution of two such suits. 
would involve both the plaintiff and the. 
defendant in the unnecessary expenditure 
of adducing the same evidence in two 
different Courts and -would manifestly ` 
lead to waste of publictime. Apart from. 
this there would be the risk of con- 
tradictory decisions on. the same.set `of- 
facts being arrived at by the Civiland the 
Revenue Courts. In the absence of a 
specific provision in the statute countenanc- - 
ing such a deplorable state of affairs a 
Court is not justified in crediting the 
legislature with such an intention, We, 
therefore, hold that a suit that is based on 
a cause of action with respect to which 
adequate relief can be granted by the 
Civil Court is cognizable by that Court not-. 
withstanding the fact that one of the reliefs 
prayed for by the plaintiff is for the 
declaration of his right to a tenancy holding, 
It is needless to observe that if a plaintiff 
simply with a view to oust the jurisdiction 
of the Revenue Court prays for reliefs’ 
other than a relief for a declaration of his’ 
right to a holding, and it is found that he 
is not entitled to the other reliefs, his suit: 
will fail on the ground thatthe only relief 
to which he was ehtitled could be granted. 
to him by the Revenue Court, . 


In the suit before us the plaintiffs alleged’ 
and proved that they were members of a. 
joint Hindu family with the defendants and 
were as such entitled to a declaration of 
their right as to zamindari properties and’ 
tenancy holdings owned by the family, and. 
for partition of the movables and cash: 
belonging to the family. The cause of 
action on which the suit was based was,’ 
therefore, one with respect to which 
adequate relief could not, be granted by 
the Revenue Court and: the suit wag 


rightly entertained by the Court below.. 


The appeal must, therefore, be dismissed.. 
-A cross-objection has been filed by the 
plaintiffs. as regards the refusal by the 
Coutt below to order Sukhdeo to render 
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account of his dealings with the family 
property. Itis settled law that in the 
absence of proof of misappropriation or 
fraudulent or improper conversion by the 
manager ofa joint family, a co-parcener 
seeking partition is not entitled to call 
upon the manager to account for his past 
dealings with the family property. The 
co-parcener is entitled only to an account of 
the joint family property as it exists on the 
date hè demands partition. In the present 
case there was no reliable evidence to 
prove the charge of misappropriation or 
fraudulent conversion of the family 
property by Sukhdeo. The Court below 
was, therefore, right in dismissing theclaim 
for rendition of accounts. The cross- 
Objection must-also fail. The result is that 
we dismiss boththe appeal and the cross- 
objection with costs, 
p. Appeal & Cross- objection 
dismissed. 


——e 


_ MADRAS HIGH COURT 
City Civil Court Appeal No, 36 of 1934 
January 18, 1935 
BEASLEY, C.J. AND CORNISH, J. 

O. DURAIVELU MUDALIAR AND ANOTHER 

— PLAINTIFFsS— APPELLANTS 

versus 
CORPORATION or MADRAS—DEFENDANT 
— RESPONDENT. 

Madras City Municipal Act (IV of 18f4), s. 186— 
* Alter” should not be limited to structural alteration 
—Power under, whether can be exercised in respect 
of number of individual owners of single building 
—Interpretation of Statutes—Word having meaning 
in one Act—Whether should be given same meaning 
in another Act and another context. 

The context of s. 186 ofthe Madras City Munici- 
pal Act, is far from indicating that the word 
“ alter “° must bear the limited meaning of a struc- 
tural alteration. An alteration to an existing latrine 
which the owner can be required to make also 
includes the doing of some structural work. 

The power given to the Oorporation by s. 1&6 of 
the Madras Oity Municipal Act, is quite general 
and unqualified. It can be exercised in respect of 
the single owner of a number of buildings as well 
as in respect of a number of individual owners 
of. single buildings, and even if the purpose of 
serving notices under the section is to enforce a 
general scheme of drainage in the district, this will 
not makethe action of the Corporation ultra 
vires. z 

To take a word bearing a peculiar meaning ina 
particular Act ang to clothe that word with the 
same meaning when. found ina different contextin 
& different Act is a fallacious process of interpreta- 
tion, i 


0.C.C. Appeal against the decree of the 
Court of the City Civil Judge, Madras, dated 
Augnet 6, 1934, 
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Mr. C. V. Mahadeva Ayyar, for the Ap- 
pellants. 

Mr. S. Rajamanikam, 
ent. 

Judgment.—This appeal raises’ & 
question upon the construction of 8. 186, 
Madras City Municipal Act. The appel- 
lant is the trustee of the Appaswaml 
temple and in that capacity is the owner 
of anumber of houses in the Mylapore 
division of the Municipality. In Decem- 
ber 1933 he was served with a _ notice 
(Ex. A) from .the Corporation of Madras 
calling tpon him to “convert” an existing 
latrine in a building belonging to him intoa 
flush-out latrine. The notice purported to be 
issued under s. 186 of the Act, though for 
some unknown reason the notice used the 
word “convert” instead of “alter” which 
isthe word used in the section. It would 
hare been better if the notice had followed 
the language of the section. But nothing 
turns on this in the present case. The. 
appellant protested at being required to 
make the alteration and a correspondence 
followed between him and the Corporation, 
from which it appears that the Corporation 
required the alteration to be made be- 
cause the flush-out latrine scheme in that 
particular division was compulsory. A 
twofold argument has been presented to 
us. First, it has been contended that the 
appellant has been called upon to do 
something more than is signified by the 
word “alter” as used in 5.186. The ma- 
terial part of fhe section says: i 
“The Commissioner may by notice fequire the 
owner or occupier of any building within the time 
specified in such notice to provide a latrine or 


alteror remove from an unsuitable to a more 
suitable place any existing latrine in accordance 
with the directions contained in such notice.” 

The meaning given inthe New Oxford 
Dictionary to the word ‘‘alter” is ; 

“To make (a thing) otherwise or diferent in 
some respect; to make some change in character, 
shepe, conditions, ete., without changing the thing 
itself.” 

The meaning would include the making 
of astructural alteration in a thing so as 
to change its character. This is what the 


Corporation’s notice has called upon the 


for the Respond- 


appellant to do in_ respect of his 
lairine. The existing latrine is to be 
altered into a flush-out latrine., But - 


it has been urged that the word “alter” in 

ths section must nót be taken to intend 

a structural alteration,and Vestry of Ful- 

ham v. Solomon (1), has been cited where 

Kennedy. J., referring toaprovision of the 

Public Health (London) Act, 1891, stated 
<1) (1896) 1 Q. B, 198 ` 
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the opinion that the words “alteration or 
amendment” in that provision did not in- 
tend a physical alteration, To take a 
word bearing a peculiar meaning in a 
particular Act and to clothe that word 
with the same meaning when found ina 
different context ina different Aci isa 
fallacious process of interpretation. The con- 
text of s. 186 of the Madras Act, far from 
indicating that the word “alter” must bear 
the limited meaning contended for by the 
appellant, points to the opposite conclusion. 
The provision of alatrine, the removal 
of an existing latrine, to a more suitable 
place, which the owner of a building can 
be compelled to carry out under the sec- 
tien, are certainly undertakings which 
imply the doing of some structural work. 
There is, therefore, no reason why an al- 
teration toan existing latrine which the 
owner can be required to make should not 
bear the same implication. 2 

The second part of the argument is 
founded upon the objection that the Oor- 
poration cannot uses. 186 to enforce upon 
owners of buildings a general drainage 
scheme. Reference has beenmade to Wood 
v. Widnes Corporation (2), and other Eng- 
lish cases relating to. s`. 36, Public Health 
Act, But we think that cases upon the 
English Act cannot betaken as a guide 
to the construction of the very different 
scope and language of s. 186 of the Madras 
Act. The power given to the Oorporation 


by s. 186, is quite general and unqualified. . 


It can be exercised in respect of the single 
owner of anumber of buildings as well as 
in respect of a number of individual owners 
of single buildings. And evén if the pur- 
pose of serving notices under the section 
is to enforce a general scheme of draine 
age in the district, this will not make the 
action of the Corporation ultra vires. 
The section empowers it to dc what it 
has done. We think that the notices 
Berved on the appellant were valid and 
that this appeal must be dismissed with 
cosis. 

AnD. 


(2) (1898) 1 Q. B. 463. 


Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 629 
of 1934 
February 13, 1935 
Nramat-Uxuag, J. 

Musammat SWARASWATI AND ANOTHER 
— DEFENDANTS—APPLICANTS 
versus 
WALI—Puatntirr—Oprvositse PARTY: 

Arbitration—Court having jurisdiction—Setting 
aside award on proof of misconduct—Erroneous 
view of law—Revision—Competency—Civil Procedure 
Code (Act V of 1908), s. 115. 

The question whether a certain act amounts to 
misconduct on the part of the arbitrator is one aris- 
ing in the case which the Oourt has every jurisdic- 
tion to decide. If in deciding that question the 
Court took an erroneous view of law, or made an 
incorrect inference from the facts proved, all that 
can be attributed to the Oourt is an error of judg- - 
mentand it cannot be said that there was any ile- 
gality or irregularity in the exercise of jurisdic- 
tion. 

C. R. App. against an order of the Munsif, 
West Allahabad, dated September 6, 1934, 

Mr. Hyder Mehdi, for the Applicants, 

Mr. L. Zutshi, for the Opposite Party. 

Order.—This is an application for revi- 
sion of an order passed by the learned 
Munsif, West Allahabad, setting aside an 
‘award made ina pending suit. The award 
was impugned by one of the parties on the 
ground that the arbitrator was guilty of 


misconduct. The lower Court upheld the 
objection, set aside the award and 
superseded the arbitration. The only 


ground for revision is that the alleged mis- 
conduct attributed tothe arbitratoris not a 
misconduct in law and that, therefore, the 
lower Court had no jurisdiction to set aside 
the award, 


The ground on which the award was 
impugned was that the arbitrator made 
notes of evidence given in arbitration 
proceedings, but did not file such notes 
with the award, as he should have done 
under para. 10, Sch. II, Civil Procedure 
Code. It cannot be denied that according 
to the provisions contained in that paya- 
graph, it wag the duty of the arbitrator 
to have filed the notes of evidence made 
by him in course of the arbitration proceed- 
ings. The only question is whether the 
omission to do so amounts to such mis- 
conduct as vitiatesan award, It is contend. 
ed in revision that it was a mere oversight 
onthe part ofthe arbitrator and that no 
misconduct is implied in his omission to 
file thenotes of evidence. I do not consider 
it necessary to express any opinion ag 
regards the merits of this contention, as in 
my opinion no question of jurisdiction arises 
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and therefore the revision is incompetert. 
It cannot be disputed that the lower Court 
had jurisdiction to set aside the award on 
proof of misconduct. The question 
whether a certain act amounts to mis- 
conduct on the part of the arbitrator is one 
arising in the case which the Court has 
every jurisdiction to decide. If in deciding 
that question the Court took an erroneous 
view of law, or made an incorrect inference 
from the facts proved, all that can be 
attributed to the Oourt is an error of 
judgment. It cannot be said that there 
was any illegality or irregularity in the 
exercise of jurisdiction. Assuming there- 
fore that the view taken by the lower 
Court on the question of law raised before 
it was incorrect, it is impossible to say 
that the lower Court acted without 
jurisdiction, or failed to exercise a jurisdic- 
tion vested init by law, or acted illegally 
or with material irregularity in the exercise 
of its jurisdiction. In this view ,no inter- 
ference in revision is called for. The appli- 
cation is accordingly dismissed with costs. 


D. Application dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 913 of 1934 
January 18, 1935 
Aqpa HAIDAR, J. 
HARNAM SINGH—P taintiFF— 
APPELLANT 
versus 
KISHEN SINGH AND ANOTHER = 

DEFaNDANTS—RESEONDENTS _ 
Busement—Light and air—People attending reli- 
gious meeting at plaintiff's house occasionally sitting 
on topen roof of defendant's shop~—Whether gives 
right of easement to plaintiff. , , 
‘The mere fact that people attending some reli- 
gious meetings in the plaintiff's house had been 
occasionally sitting outside on the open roof of the 
defendant's shop would not give a right of ease- 
ment to the plaintiff, Thatis a casúal use which the 
members of a fluctuating congregation had been mak- 
ing from time to time of the defendant's roof and it 
cannot give the plaintiff any rigbt of easement, i 
g, Œ. A. from the decree of the Senior 
Sub-Judge, Amritsar, dated March 3, 1934. 

~ Mr, Nihal Singh, for the Appellant. 
Messrs. Qabul Chand and Shamair Chand, 


for the Respondents. 


Judgment.—This isa plaintiff's appeal 
arising out of a suit for an injunction. 
The facts of the case for the purpose of 
this second appeal may be slated as fol- 
. Jows: The plaintiff has four windows A, B, 
O,.D apd one ventilator E on his premises. 
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On the opposite side is the shop of tha 

defendant. The defendant wanted to put — 
a storey on the roof of his shop. The- 
Plaintiff apprehended that the light and - 
air, which he had been receiving through’ 
his windows A, B,C, D and the ventila- 

tor E would materially diminish. He ac-` 
cordingly brought the present suit for an` 
injunction restraining the defendant from : 
obstructing the plaintifi's light and air 

and also for a declaration that he had a 

right of easement, which he had been 
enjoying for a number of years of using, 
the roof of the defendant’s shop for the 

accommodation of the over-flow meetings of 

the religious gatherings which he had 

been holding in his house. 

The triel Court decreed the plaintiff's 
suit partially, holding that the defendant 
should leave a space of three feet between. 
his contemplated building and the win- 
dows and the ventilator in the plaintiff's. 
house. The trial Court further ordered 
that the defendant should pay a‘sum of 
Rs. 50 to the plaintiff as costs for any 
inconvenience which he may likely to have. 
in use of the kitchen in the second storey 
by the defendant's proposed building. - The 
claim as regards the easement over the 
roof of the defendant's shop was dismissed.- 
The plaintiff went upin appeal and raised 
the question of easement and of the light 
and air. The lower Appellate Court up- 
held the finding of the trial Court that, 
if the defendant were to build his house. 
at a distance of three feet from the plaint- 
iff's windows and ventilator, he would 
have sufficient light and air passing into 
his rooms. He did not accede to the plaint- 
ifs contention that the Court should pro- 
vide for an angle of 45 degrees for the 
access of light and air to his house. As - 
to the rest, the decree of the trial Oourt’ 
was upheld. No other point appears to 
have been raised by either party before 
the lower Appellate Court. 

The plaintiff hascome up to this Court 
and has urged that the finding of the lower 
Appellate Court is incorrect because the 
light and air which he had been receiving 
through the windows and the ventilator 
would be substantially diminished and the 
rooms would be rendered uninhabitable, 
But the answer to this argument is sup- 
plied by the finding of fact arrived at by 
the lower Appellate Court which clearly 
says that, if the defendant builds a-storey 
onthe roof of his shop at a distance of 
three feet from the plaintiff's windows and 
the ventilator, there would be sufficient 
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light and air for his house. This is a 
finding of fact which, in second appeal, 
I cannot disturb. The lower Appellate 
Court also affirmed the finding of the 
Court below disallowing the plaintiff's 
claim to an easement over the roof of the 
defendant's shop. The question of easement 
has been rightly decided by the two Courts 
below and the mere fact that people attend- 


ing some religious meetings in the plaint- , 


iff's house had been occasionally sitting 
outside on the open roof of the defendant's 
shop would not give aright of easement. 
That wasa casual use which the members 
of a fluctuating congregation had been 
making from time fo time of the defend- 
ant’s roof and it cannot give the plaintiff 
any right of easement. 

No other point was raised in this Court 
and, on the findings arrived at by the 
Court below, the appeal is dismissed with 
costs. 

N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1249 of 1932 
February 4, 1935 
. Ganea Natu, d. i 
_ SHEO PERSHAD MISIR—PLAINTIFF 


— APPELLANT 
4 versus 
KARIM BUX AND anotatr—DaranDants— 
RESPONDENTS = 
Trustee—Adverse possession—Whether can be 


claimed. ; 

No person, who has accepted ths position of a 
trustee and has acquired property in that capacity 
can be permitted to assert an adverse title on 
his own behalf until he hes obtained a proper 
discharge from the trust with whichhe has clothed 
himself. Srinivasa Moorthy v. Venkatavarada 
Ayyangar (1), relied on. , 

8. 0. from a decision of the First 
Additional Sub-Judge, Jaunpur, dated. 
October 21, 1932. i 
_ Mr. K, N. Malaviya, for the Appellant. | 

Messrs. N. P. Asthana and B. N. Sahai, 
for the Respondents. 


: Judgment.—This is a plaintiff's appeal 
and arises out of asuit brought by him 


against the defendants to recover posses- _ 


sion cver a house described in the plaint. 
The plaintiff's case was that the house was 
purchased at an auction sale in 1895 by 
Jasodanand. Jasodanand obtained posses- 
sion over iton January 11, 1896. The 
plaintiff claimed the house as his nephew 
and heir. The plaintif stated that he had 
let the house to the defendants who had 
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been occupying it as his tenants. The 
defendants contended that the plaintiff had 
never been in possession over the house. 
They admitted that Jasodanand had pur- 
chased the house but contended that he 
had dedicated it to an Imambara and that 
they were put in and have been in posses- 
sion over it as a mutwalli. Both the 
Courts below found that no wakf was 
created. They also found that the defen- 
dants were not the plaintiff's tenants, but 
finding that the defendants had been in 
possession for more than 12 years the lower 
QGourt dismissed the plaintifi’s suit. 

Asalready stated the defendants’ case 
was that they had been in possession over 
the house in disputé asa mutwallt under 
a wakf created admittedly bythe prede- 
cessor-in-title of the plaintiff. The defen- 
dants never claimedto have remained in 
possession over the house in dispute in 
their own right. f 

As already stated, the wakf was alleged 
to have been created by Jasodanand and 
the defendants according to their own case 
must have been appointed mutwalli by- 
Jasodanand and put in possession as mut- 
walli by him. Both the Courts have found 
that no wakf was made by Jasodanand, 
The lower Court has remarked : 

“I was, therefore, satisfied to hold that no wakf 
of the house in dispute was proved to have been 


made by Jasodanand to the least satisfaction of the 
Court.” 

The defendant remained in possession as 
a trustee and, therefore, could not claim any 
adverse proprietary rights in themselves, 
No person who has accepted the position 
of a trustee and has acquired property 
in that capacity, can be permitted to assert 
an adverse title on his own behalf until 
be has obtained a proper discharge from 
the trust with which he has clothed himself, 
vide Srinivasa Moorthy v. Venkatavarada 
Ayyangar (1). 

As no wakf is found to have been created 
the property must go back to the owner or 
his representative. Section 83, Trust 
Act (IT of 1882) lays down: i 

“Where a trust is incapable of being executed, or 
where the trust is completely executed without 
exhausting the trust property, the trustee, in the 
absence of a direction to the contrary, must hold 
the trust property or so much thereof as is unex- 
hausted, for the benefit of the author of the trust or 
his legal representative.” | 

The defendants have noright to keep 
themselves in possession over the property 
which admittedly belongs tothe plaintiff 

(1) 34 M. 257; 11 Ind. Cas. 447; 38 IA 129; 
150 WN 741; 8ALJ Ti4; 18 Bom. L R 520. 
(1911) 2 M W N 375;14 OL J 64;21ML J 669: 
10M L T 263(P 0) ee Soy 
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against his wishes. It is, therefore, ordered 


that the appeal be allowed, the decree of 
the lower Court be set aside and the plaint- 


iff's suit be decreed with costs. Permis- 
sion to file a Letters Patent appeal is 
rejected, 

D. Appeal allowed. 


MADRAS HIGH COURT 
Criminal Revision Case No. 806 of 1934 
AND 
Criminal Revision Petition No. 745 of 1934 
January 24, 1935 
Bory, J. 

MUDDA VERRAPPA— PETITIONER 
VETSUS 
EMPEROR —Opposire Party 
Criminal Procedure Code (Act V of 1898), s. 350— 
Re-commencing of trial Privilege of Magistrate— 
Accused not wanting to examine witness after 
putting forward demand for re-hearing him—Magis- 
trate, if can order hisevidence to be taken afresh— 
Accused noi protesting against action of prosecution 
in dispensing with one witness—Action, if ground for 

interference, 

If the accused after putting forward hisdemand 
forthe re-hearing of the witnesses says he does not 
want any particular witness to be heard the Ma- 
gistrate has no powerto order that the evidence of 
that witness shall be taken afresh, But the Magis- 
trate as wellas the accused has a privilege under 
s. 350, Oriminal Procedure Code. If he does not 
like the idea of giving judgment on evidencë 
partly or wholly recorded, he may decide to 
ye-summon the witnesses and re-commence the inquiry 
or trial. If he exercises that option the accused 
cannot object to the examination afresh of any 
witness. 

Where itis nct known whether the Magistrate was 
exercising his own cption to re-commence the trial 
{at the suggestion ofthe accused) or whether he 
thought he was granting the accused's request for 
the re-summoning and re-hearing of the witnesess 
and the accused has not protested against the 
action of the prosecution in dispensing with a 
prosecution witness, the action ‘bough irregular 
cannot bs 
conviction unless prejudice has been caused. 


Gr. R. P. from an order of.the Joint 
Magistrate, Hospet, in C. A. No, 5 of 
193-4, 


Mr, G. Gopalaswamy, for the Petitioner. 

The Public Prosecutor, for the Crown. 

Order.—The learned Sub-Magistrate 
has not apparently understood s. 8350, 
Criminal Procedure Code. He may have 
been misléd by the use in the accised’s 
petition of the phrase “de novo trial.” This 
is common, but inaccurate, The accused 
cannot demand a de novo trial. All that 
he can demandis that the witnesses whose 
evidence has already been recorded or 
any of them be summoned and re-heard, 
This is apparently to ensure that the 
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accused if he wants it may have the 
satisfaction of knowing that the Magistrate’s 
decision will be based on the evidence of 
witnesses whom the Magistrate has himself 
seen. It followsthatif the accused after 
putting forward his demand for the re-hear- 
ing of the witnesses says he dces not 
want any particular witness to be heard, 
the Magistrate has no power to order that 
the evidence of that witness shall be taken 
afresh. This, however, as the learned 
Public Prosecutor points out, is subject to 
a limitation. The Magistrate as well as 
the accused hasa privilege under s. 350, 
Criminal Procedure Code. If he does not: 
like the idea of giving judgment on evi- 
dence partly or wholly recorded by his 
predecessor, he may decide to re-ssummon 
the witnesses, recommence the inquiry or 
trial. If he éxercises that option itis clear 
that the accused cannot object to the 
examination afresh of any witness. In the 
present case itis not known whether the 
Magistrate was exercising his own option 
to 1e-commence the trial (at the suggestion 
of the accused) or whether he thought he 
was granting the accused's request for the 
re-summoning and re-hearing of the withes- 
ses. Jt is not, therefore, certain that the 
learned Sub-Magistrate committed any 
error when here-heard the prosecution wit- 
nesses whom the accused did not want him 
to re-hear. 

The accused did not apparently protest 
against the action of tbe presecution in 
dispensing with one prosecution witness 
and, therefore, that action, though irregular, | 
cannot bea ground for interference, with 
the conviction unless there is prejudice 
(s. 537, Crimina) Procedure Code). In the 
face of the evidence of the Police Inspector 
I cannot see anything to be gained by 
sending this case back for re-trial. There 
is no reason to disbelieve the Police Ins- 
pector the accused himself admitted that. 
he had produced the notes and the sarige, 
though he said they were his own. The 
conviction under s. 411, Indian Penal 
Code, is correct and the sentence not exces- 
sive, This petition is dismissed. 

AN, Petition dismissed, 
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1, , ALLHABAD HIGH COURT 
Civil Revision Application No. 548 of 1934 
December 10, 1934 
KENDALL, Ac. O.J. anp BAJPAI, J. 
Musammat RAM DULARI— APPLICANT 
VETSUS 
BHOLA—Obppositg PARTY 

Civil Procedure Code (Act V of 1908), O. XVII, 
r,3,8.115 — Plaintif and Counsel appearing—Ad- 
journment refused — Both absenting—Suit dismissed 
on merits—O, XVII, r. 3 if covers the case—Sub- 
sequent restoration—Interference by High Court. 

Where on the date of hearing both the plaintiffand 
his Counsel had appeared and on the refusal of 
adjournment both of them absented and the Court 
dismissed the suit on merits: 

Held, that it would be better to hold that 
such a decision was one on the merits, even though 
the evidence and arguments on behalf of the parties 
may not have been discussed, than to hold thata suit 
has been dismissed for non-appearance of the plain- 
tiff when as a matter of fact the plaintiff has actually 
appeared both by Counsel and in person, and O. XVII, 
T. 3, Civil Procedure Code covered the circumstances 
ofthe case, Baldeo Singhv. Chhaju Singh (1) and 
Manmohan Das v, Krishna Kant Malaviya (2), relied 
on. [p. 1023, col. 2.] 

Held, further, that order of dismissal having been 
duly passedand having been embodied in a decree, 
the same Judge had no jurisdiction whatever, four 
months later, to recall the order for merely arbitrary 
reasons and restore the suit and that the High Court 
scone ei and set aside the restoration. [p, 1024, 
col, 1. 

O. R. App. against an order of the Sub- 
‘Judge, Allahabad, dated August 16, 1934. 

Messrs. P. N. Asthana and B. N. Sahai, 
-for the Applicant. 

Messrs. M. Waliullah, Shah Zamir Alam 
and Ram Nama Prasad, for the Opposite 
Party. 


Judgment—This is a defendant’s ap- 
‘plication against an order passed by the 
Subordinate Judge of Allahabad, dated 
August 16,1934, restoring the plaintiff's 
suit on condition that the plaintiff should 
pay Rs. 200 as costs to the defendant. 
-The application is made on the ground that 
the Court had no jurisdiction to restore tha 
suit which had been dismissed 
April 10, 1934. The circumstances which 
led up tothese proceedings are as follows : 


A suit was filedin forma pauperisin 1932 . 


by two plaintiffs, Dukhi and Bhola who 
were father and son. This suit was one 
- relating to property valued at over two lacs 
of rupees, and it was against the widow of 
one Bisheshar, deceased, on the ground 
. that the plaintiffs were entitled to the 
_property for reasons with which we are 
- not now concerned, The application to sue 
in forma pauperis was followed, issues were 
struck on April 27, 1933 and the dates fixed 
for final hearing were Decembez,the 4th to 
7th, 1933, In the meanwhile the plaintiff had 


- - haw putari v.pHond (ALL) 


w 
on 


1021 


applied on August 15, 1933 for the appoint- 
ment of a Receiver, but this application 
was rejected in October. An appeal was 
made against that order, which is now 
pending before this Court as F. A. F. O., 
No.188 of 1933. In connection with this 
appeal the record ofthe guit was sent to the 
High Court. But on the defendant's appli- 
gation, it was ordered to be sent back to 
the trial Court in order that the original 
suit should proceed. On November?28 both 
plaintiffs applied for an adjournment of 
the suit from the date fixed for final dis- 
posal, namely, December 4, on the ground 
that the record was in the High Court, 
and other reasons were also given. This 
application was allowed and the suit was 
adjourned until April 9, 1934. 

In the meanwhile however on December 4, 
1933 Dukhi died. His son, Bhola, made an 
application on the last day allowed him by 
the law of limitation, namely, March 5, 1934 
to be brought on the record in his place as 
survivor. Notice was issued to thé opposite 
party, but on April 5 the Court passed an 
order to the effect that as Bhola was the 
son of Dukhi, all that it was necessary to 
do was to strike off Dukhi’s name so that 
Bhola could proceed alone in his own right, 
It may be mentioned that one of the 
arguments on behalf.ofthe opposite party 
is that Dukhi and Bhola had sued not only 


‘asa joint family entitled as such to succeed 


tothe property, but also individually a 
reversioners to Bisheshar. It has been 
suggested, therefore, that the Court was 
wrong in ordering that it was only neces- 
sary to strike off the name of Dukhi, 
because it was also necessary to implead 
Bhola: anew asthe representative of Dukhi 
in his capacity as a reversioner. Bhola 
made another application on March 28, 1934 
for the postponement to ths hearing of the 
suit. This was refused, but Bhola made 
another application on April 7, 1934, which 
was ordered to be put up onthe date fixed 
for the hearing of the suit. 


On that date— April 9—the plaintiffs 
Advocate appeared and filed an application 
for the further postponement of the pro- 
ceeding. This was rejected, and the 
Advocate stated that he had no further 
instructions. It should ba mentioned that 
the application was signed not only by the 
Advocate, but by the plaintiff, Bhola, him- 
self, The order on the order sheet was 
that the case should be- put up on the follow- 


ing day for delivery of judgment and on 


the following day the Court passed an 
order in the following form, First the 
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cases of the parties were stated at length 
and the issues were given in detail. The 
order then proceeds : 

“Findings : In December 1933, plaintiff No. 1 
died leaving his son, plaintiff No. 2, as thea sole 
survivor. Owing to the death of plaintiff No.1, hear- 
ing fixed for December 4, 1933 was adjourned to 
April 9, 1934. The plaintiff asked for adjournment 
to April9, 1934. The plaintiff asked for adjourn- 
ment again, which was refused. The plaintiff and 
his Counsel then absented. The contesting cefend- 
ant has brought three Counsel practising in the 
High Court including Dr. Asthana. The case is 
dismissed for default with casts of the contesting 
defendant”. 


It should be added that a- decree was 
prepared on the basis of this order, and in 
the decree it is stated that the suit is dis- 
missed for want of prosecution. The order 
against which the present application has 
‘been made isa subsequent order passed 
by the same Subordinate Judge, restoring 
the suit which was dismissed by the order 
of April 10. This later order does not 
give any reason for restoring the suit, 
except that the decision was not a decision 
on the merits: l 

“Looking at my judgment of April 9, 1934, I 
can say that it was not a decision onthe merits. 
The pleadings and issues were given simply to 
enable the superior Court to apprehend the case in 
which that order was made. No decision on the 
issues was made......... The inconvenience to the 
defendant can be compensated by awarding damages 
‘ne... «Considering the entire circumstances I would 
‘restore the suit on the plaintiff paying Rs. 200 as 
costs of the defendant”. 


The rule of the Civil Procedure Code 
‘under which the suit was restored was not 
quoted at all. But it has been argued 
‘on’ behalf of the applicant by Dr. 
Asthana that, in the circumstances, it must 
be held that the order was passed under r. 3, 
O. XVII. Under that order the Couri may 
either adjourn the hearing or “proceed to 
“decide the suit on the merits” and it is, 
therefore, argued that whatever the Court 
‘believed when the matter came before it 
on August 16, 1934, the order of April 10 
was one that was passed under this rule, 
and that it wasa decision on the merits, 
Wehave been referred on behalf of the 
applicant to two recent decisions of this 
Court. In Baldeo Singh v. Chhaju Singh 
' (1), it was held in circumstances like the 
present, that is to say where a Fleader 
appears and applies for adjournment and 
- the Court refuses to grantan adjournment, 
‘that the decision of the Court is on the 
- merits and a decree. Again in Manmohan 


| (1) 183 Ind. Cas. 622; A I R 1931 All, 703; (1931) A L 
_ J 646; Ind, Bul, (1981) All, 734. 
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Das v. Krishna Kant Malaviya (2), it was 
held in similar circumstances to those in 
ths present case that the order had been 
passed under O. XVII, r. 3, that it 
amounted to adecree, and that the plaint- 
iff's remedy was either by way of review or 
appeal and not by way of an application 
for the setting aside of the decreeand for 
the restoration of the suit. 

Mr. Ramnama Prasad has attempted to 
scpport the order of the learned Subordi- 
nate Judge in an ingenious and elaborate 
argument. He has approached the case 
from three points of view, which may be 
dealt with separately. In the first place, 
he argues that O. XVII, r. 3 does not apply 
to the order of April 10. The adjournment 
to that date, it is suggested, was made by 
the Court because the record of the suit 
was inthe High Court andit was neces- 
sary to postpone the proceeding apart 
entirely from any application that may 
have been made by the plaintiff, Rule 3 
however, is to the following effect : 

“Where any party to a suit to whom time has 
been granted fails without reasonable excuse, to 


produce his evidence or to cause the attendance of 
his witnesses or to.......perform any act necessary 


-to the further progress of the suit, the Oourt ma 


proceed under the rule". : 


We have no doubt from the history of the 
circumstances of the case given above that 
the adjournment was made on the appli- 
cation of the plaintiff, and although the 
Court may have had a variety of reasons for 
allowing the adjournment, there was no 
doubt that it was the plaintiff who moved 
the adjournment, and that it was necessary 
for the plaintiff to cause the attendance of 
his witnesses and to proceed with’ the suit 
on the adjourned date, and that it was on 
account of Bhola’s default to do sothat the 
order was passed. A fufther argument 
under this heading relates to Bhola’sstatus 
not only as amember of a joint family, the 
right of which to sue survived the death of 
Dukhi, but also as the successor of Dukhi 
in his capacity of reversioner. Itis argued 
that looked at from this point of view, the 
suit was in abeyance from December 4, 
when Dukhi died, until April 5, when the 
crderofthe Court was passed directing 
Dukhi’s name to be expunged from the 
record, This isan argument, however, that 
epplies rather to the merits of the ques- 
tion of whether an adjournment should 
have been allowed, and might be 
considered if the matter before us were 


(2) 144 Ind. Oas. 141; A I R 1933 All, 41; (1933) A L 
J à; Ind, Rul, (1933) All, 384, - tae 
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on appeal : but it has no force in an appli- 
cation for revision. 

The second point of view which has been 

pressed before us is that r. 3, O. XVII 
might properly have been applied 
by the learned Judge, but that 
as a matter of fact he did not apply it. 
For his argument there appears to be some 
support in the wording of the order against 
which the present application is made. We 
have already quoted the words, which 
show that the Judge believed, when he 
passed this order, that his former order 
was not a decision on the merits. We 
have, however, quoted authority on behalf 
of the applicant to show that such an order 
does amount toa decision on the merits, 
and if this was so, it was not open to the 
Judge to reconsider the matter on the 
later date and to change his mind. We 
are asked to believe thatin his order of 
April 10, the Judge really did act 
under the provisions of O. IX, and we have 
been referred to the case of Panna Lal 
v. Basdeo (3), in which a Bench of this 
Court in dealing with a matter very similar 
to the present one remarked as follows: 
' “The Assistant Oollector did not make any re- 
ference in that order to the evidence that had al- 
ready been produced in the case. He did not by 
that order examine the merits of the plaintiff's 
claim, nor did he deal with the validity or other- 
wise of the defence raised by the contesting defend- 
ant, He clearly in that order expressed himself as 
dismissing the suit ‘for want of prosecution.’ Such 
a decision cannot be characterized as a decision on 
the merits.” 

If we were to follow the decision of 
that Bench, we should be bound, there- 
fore, to hold that the decision was not one 
on the merits, because the Judge did not 
examine the merits of the plaintiff's claim, 
nor deal with the validity of the defence 
‘raised, On the contrary, he dismissed the 
suit for default on the ground that the 
plaintiff asked for a further adjournment 
which was refused, and that he had then 
absented himself with his Counsel. The 
‘Bench continuing with the reasoning to- 
wards the end of their judgment have 
remarked that as O. XVII, r, 3, did not 
apply, the only other rule in the Code 
under which the order could be passed 
‘was r.8, O. IX, Civil Procedure Code and 
held that the Court must, therefore, have 
passed its order under that rule. The learn- 
ed Judges, however, go on to show that 
as the plaintiff's Counsel was present, such 
‘an order, that is to say, an order dis- 

(3) 143 Ind. Oas. 307; A I R 1933 All, 118; (1932) 
AL J 1100; L R14 A 3l Rev; 17 'R -D 154; Ind, Rul. 
(1933) All, 226, f 
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missing the suit under the provisions of 
O. IX, would not have been in accord- 
ance with law, but they refused to inter- 
fere in revision on the ground.that the only 
result of the order of the lower Court 
would be that there would now be a deci- 
sion on the merits. ý 

We are left to decide between the autho- 
rity of this decision and that of the Ben- 
ches in the cases reported in Baldeo Singh 
y. Chhaju Singh (1) and Manmohan Das v. 
Krishna Kant Malaviya (2), which have | 
held that in a case like the present 
O. XVII, r. 3, will apply, and thata de- 
cision like that passed by the Subordinate 
Judge on April 10, may amount toa deci- 
sion on the merits. We think, that it 
would be preferable to hold that such a 
decision is one on the merits, even though 
the evidence and argumentson behalf of 
the parties may not have been discussed 
than to hold that a suit has been dismissed 
for non-appearance of the plaintiff when 
as a matter of fact the plaintiff hag ac- 
tually appeared both by Counsel and in 
person, and our decision from this point 
of view is that not only does O, XVII, r. 3 
cover the circumstances of the case but 
that the Subordinate Judge did actually 
apply that rule on April 10, 1934, though 
in his subsequent order, namely, the one 
which is now the subject of this applica- 
tion, he either changed his mind or for- 
got the circumstances in which he passed 
the earlier order. Í 


The third point of view is that even if 
the provisions of O. XVII, r. 3, applied to 
the present case, and the Court was tech- 
nically wrong in restoring the suit, it ig 
not necessary now for us to revise that 
order for the reasons that have been given 
in Panna Lal v. Basdeo (3), namely, that 
there has been no miscarriage of justice 
and that the only effect of the order will 
be that the plaintifi’s suit will now be 
heard on the merits. We do not think 
however, that there are any equities in 
favour of the opposite party. It seems 
quite clear that Dukhi and Bhola were 
acting together and that between them 
they had been working to delay the hearing 
of the suit for the purpose of Keeping the 
defendant out of possession of the property 
if possible, by the appointment of a Recei- 
ver, The learned Subordinate Judge him- 
self in his order’ which is the subject of 
this application has remarked that the 
plaintiff was making frantic efforts to obtain 
adjournments of the hearing without any 
reasonable grounds and that he failed, 


. Tore 
without reasonable excuse, to produce his 
evidence; so that it appears that even if 
the matter had been one with which he 
could deal under O. IX, there would have 
been no grounds whatever for allowing the 
restoration of the suit under r,8 of that 
order, nor was he called on in any way. 
to make use of the inherent powers of 
the Court under s. 151. The Court had 
to decide the matter with due regard to 
thé. provisions of r. 3 of O. XVII[—and 
it is clear from his order that there were 
no good grounds for allowing an adjourn- 
ment—or to proceed to deal with the suit 
on the merits, and he chose the latter 
course. That order having been duly pas- 
sed and having been embodied ina decree; 
the same Judge had no jurisdiction what- 
ever 4 months later to recall the order for 
merely arbitrary reasons as he has done 
inthe present case, We think, therefore, 
.that it is necessary to interfere, and we, 
therefore, allow the application with costs, 
set aside the order of the Subordinate 
Judge and direct that the original order 
passed by the Judge on April 10, dismiss- 
ing the suit be restored. 
.. It „has been brought to our notice that 
after the order of April 10, had been passed, 
the plaintiff filed an appeal in the High 
Court, but that before this came up for 
admission in forma pauperis the suit had 
been restored by the trial Court. Thė 
position of the plaintiff of course was com- 
` pletely altered by the order restoring the 
suit, and if there -is-no provision of law to 
prevent his proceeding with the appeal, 
we'see no reason why he should not be 
allowed to do so. 
D > Application allowed.. 
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LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 382 - 
of 1934 
October 19, 1934 
Jat Lar anD RANGI Lat, JJ. 
` BAL MUKAND— PETITIONER 
Versus 
MADAN GOPAL AND ANOTHER—- 
, OPPOSITE PARTIES. . 

Civil Procedure Code (Act V of 1903), s. 110— 
Plæintiff changing allegations — High Court finding 
them true and decreeing suit—Whether involves ques- 
tion of law, for appeal to Privy Council— Specific 
Relief Act (I of 1871), s. 42 (2)—Amendment converting 
declaratory suit into one for possession—Power of 
Appellate Court to grant — Co-sharers — Suit for 
possession by oneagainst other —Limitation, when can 
be pleaded. — E 
, Inthe beginning ‘the plaintif had made certain 
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allegations which ata subsequent stage of the trial 


he changed and the High Court found’ that the new, 
facts alleged by him were tbe correct facts and 
having found them true, if decreed the plaintiff's 


suit: 

Held, that no a substantial question (of law was 
involved within the meaning of s. 110, Ojvil Proce- 
dure Code, 

It isopen to the Appellate Court to allow an 
amendment of the plaintso asto convert a suit fora 
declaration into one for possession. 

In a suit for possession by one co-sharer against 
the other limitation cannot be pleaded by the defen- 
dant, unless he shows that before the prescribed 
period he converted his joint possession into adverse 
and exclusive possession by some overt act. 


Mise. P. for leave to appeal to His 

Majesty in Privy Council. i 

Mr. Badri Das and Diwan Mehr Chand, 
for the Petitioner. 

Mr. J. N. Aggarwal, for the Opposite 
Parties. ; : ; 

Jai Lal, J.—This is an application made 
by the defendant for leave to appeal to 
His Majesty in Council under ’s. 110, Civil 

rocedure Code. A decree was passed 
against him by the trial Court, but on 
appeal by him we varied the decree par- 
tially by dismissing the plaintiffs suit in 
respect ofone relief claimed by him. 

The question is whether thecase under 
the circumstances falls within the last 


clause of s. 110 which relates to cases 
where the decree sought to be appealed 
from affirms the decision> of the Oourt 


immediately below the Court passing such 
decree and the appeal involves some sub- 
stantial question of law. Itis conceded 
by Counsel for the applicant that substan- 


_tially we affirmed the decree of the trial 


Judge because the variation made by us 
isin favour of the applicant. 


The only question, therefore, admittedly 
is whether the appeal involves some sub- 
stantial question. of law. The applicant's 
Counse] hasindicated three such questions 
of law, which, according tohis contention, 
arise in this case. The first question iš 
whether a Court is justified in making out 
a new case for aparty against his plead- 
ings. Whether thisis or is not a sub- 
stantial question of law need not be answered 
here, because we did not as a fact make 
out a new case -for the plaintif. What 
happened was this: in the beginning the 
plaintif- had made certain allegations 
which at a subsequént stage of the trial he 
changed’ and we found that the new facts 
alleged by him were the correct faets, and 
having found them true, we decreed the 
plaintiff's suit; In my opinion, therefore, 
this is not a substantial question of 
law. Salt ZB 
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-The second question mentioned by the 
applicart’s Counsel is that the suit was 
- barred by the proviso to s. 42, Specific 
Relief Act,in respect of the land in suit 
only. Even if this objection be well 
founded it is a question of form and 
there is ample authority that itis open to 
the Appellate Court to allow an amendment 
of the plaintso as to converta suit fora 
declaration into one for possession, The 
contention of Counsel is that the plaintiff 
should have asked for a decree for joint 
possession. We however held that he was 
alreadyin joint possession through his 
agent, the defendant, and therefore we 
were of opinion that the suit was not 
barred by the provisotos. 42, Specific 
Relief Act. Thic,inmy opinion, also is 
not a substantial question of law under the 
circumstances. 

‘The last question relates to limitation. 
The applicability of the law of limitation, 
only comes into effectif the facts found 
by us be held to be wrong. We were of 
opinion that the defendant being a co-sharer 
with the plaintiff could not plead limitation 
unless he showed that before the prescribed 
period he converted his joint possession 
into adverse and exclusive possession by 
someovert act. We found that he had 
failed to prove this. The question of limita- 
tion therefore depends upon the facts 
found by us. In my opinion no substan- 
tial question of law is involved in this 
appeal, and I would dismiss this applica- 
tion with costs. 

Rangi Lal, J.—I agree. 

-D. Application dismissed. 
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LAHORE HIGH COURT 
Letters Patent.Appeal No. 35 of 1934 
April4, 1935 
ADDISON AND Din Mottauman, JJ. 
RAMJI LAL ano OTEERS—JUDGMENT- 
DEBTORS—~A PPELLANTS 


; VETSUs 
Firu LORINDA MAL-KARAM CHAND~ 

DEOREE-HOLDERS AND ANCTHER— JUDGMENT- 

X .  DEBTOR— RESPONDENTS 

Sivil Procedure Code (Act V of1908), 0O. XXI, 
y. 50 (1) (b)—Scope of—Suit against firm—Plea as 
to non-liability by one party—Decision on issue 
framed onthe plea—Such party, if can plead that 
adjudication can be made only after judgment is 
delivered, 

Under O. XXI, r. 50, sub-r. (1) (b), Civil Proce» 
dure Oode, wherea decree has been passed against 
a firm, execution canbe granted against any per- 
pon wito has been adjudged to bea partner. There 
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is no warrant for placing a restricted construction 
on r. 59 (1) (0) such as that the adjudication cannot 
take place in the course of ths suit and that the 
only proper time for it to be made is after the . 
judgmentis passed. A defendant may be within his 
rights to enter an appearance under protest ard to 
refuse to takeany further part in the proceedings, 
but if he once pleads his non-liability and asks 
the Court to frame an issue onthe point, he cannot 
then be allowed to turn around after the issue is 
decided against him and urge that all proceedings in 
the trial Court gua this matter subsequent to his 
appearance under protest were without jurisdiction 
and that he was still entitled to claim the benefit of 
sub-r, (2), r. 50, 

L. P. A. against an order of Mr. Justice ` 
Hilton, dated April 5, 1934. so 

Messrs. Jagan Nath Aggarwal and 
Krishna Swarup, for the Appellants, 

Messrs. Nawal Kishore and Vishnu Datta, 
for the Responpents. 

Din Mohammad, J.—The firm Rai 
Bahadur Lorinda Mal Rai Bahadur Karam 
Chand instituted a suit in the Court of 
the District Judge, Peshawar, against the 
firm Ramji Lal Rai Sahib Krishan Lal for 
recovery of Rs. 20,953-9-3. Ramji Lal 
appeared under protest and pleaded inter 
alia that no firm existed under the’ 
style of Ramji Lal Rai Sahib Krishan Lal 
and that hé was not a member of any firm 
of that name. The District Judge framed 
an issue on this point along with some: 
other issues settled inthe case and some | 
evidence also was adduced on them. In 
the course of the proceedings the District 
Judge directed Ramji Lal to 
personally but as he failed to do so, he 
passed an order against him under O.IX, ` 
T. 12, Civil Procedure Code. The other 
defendant having confessed judgment, the 
District Judge passed a decree against 
both the defendants, holding that they were 
jointly responsible for the decretal amount. 
Ramji Lal made an application to the 
District Judge for setting aside this decree, 
treating it asex parte and on his refusing 
to do so preferred an appeal against this 
order to the Court of the Judicial Com- 
missioners, but the learned Judicial Commis- 
sioners held that it was not an ex parte 
decree and therefore refused to interfere’ 
with tke order. , 

On an application made by the decree- 


_ holder the decree was transferred to Rohtak ’ 


for execution, to which placa 
Ramji lal belonged. Ramji Lal 
contested his liability and demanded action . 
under O. XXI, r. 50, sub-r. (2), Civil 
Procedure Code. The .Senior Subordinate ' 
Judge disallowed Ramji Lal’s objections, 
holding that: he had already been adjudged 
tobe a partner. Against this order an 
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appeal was preferred to this Court. 
Hilton, J., who heard the- appeal agreed 
with the Senior Subordinate Judge. Ramji 
Lal has now filed this Letters Patent 
appeal. 

. We have come tothe conclusion that this 
appeal must fail. Under O. XXI, r. 50, 
sub-r. (1) (b) where a decree has been 
passed against a firm, execution can be 
granted against any person who has been 
adjudged to bea partner. It is contended 
for the appellant that this adjudication 
cannot take place in the course of the suit 
and thatthe only proper time for it to be 
made is after the judgment is. passed. 
But there isno watrant for placing such 
a restricted > construction on cl. (b), sub- 
r.(1), r.-50. A defendant may be within 
his ‘rights to enter an appearance under 
protest and to refuse to take any further 
part in the proceedings, but if he once 
pleads his non-liability and asks the Court 
to frame an issue on the point, he cannot 
then be allowed to turn ground after the 
issue is decided against him and urge that 
all proceedings in the trial Court qua this 
matter subsequent to his appearance under 
protest were without jurisdiction and that 
he was still entitled to claim the benefit 
of sub-r. (2),r. 50. The authorities cited by 
the appellant do not help him and as they 
have. already been considered by the 
pee Judge, we need not discuss them 

ere, 

, We affirm the decision of the learned 
Judge of this Court and dismiss this appeal 
with-costs. 

Ne Appeal dismissed. 
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- CALCUTTA HIGH COURT 
- Oivil Rule No. 28 of 1935 
February 11, 1935 
WD tal R. O. MITTER, J. 
-MOHESH CHANDRA MALI AND OTHERS 
— DEFENDANTS—PRTITIONERS 


Versus 
GANGAMAYEE MAZUMDAR—-PuaintiFe 

Bie a: —Opposire Party 

Provincial Small Cause Courts Act (IX of 1887), 
ss. 35,32 (1)—Suit instituted in Small Cause Court 
—Court subsequently abolished—Case to be sent to 
ordinary Civil Court having jurisdiction under s. 35 
—Court acquiring, before date of trial, power to deal 
with suit as Small Cause Suit—A pplicability of s. 32 
(D—Finality of decision, 

Ifa suit is instituted in a Court of Small Causes, 
and if that Oourt is subsequently abolished, the 
case will have to be sent to the ordinary Civil 
Court having jurisdiction under the provisions of 
s. 35 of .the Provincial Small Oause Courts 
Ast, Tf the Court to which the’ case is sent 
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under the provisions of s. 35 of the said Act 


acquires, before the date of the trial, the powers to - 


deal with the said suit asa Small Cause ‘Court suit 
the provisions of sub-s. (1) of s. 32 would be applic- 
able, and the decision of the Court must be taken to 
be a decision of a Small Cause Court Judge and 
final under the law and only open to revision under 
s. 25, [p. 1027, col. 1.] 


C. R. from an order of the District Judge, 
Mymensingh, dated August 4, 1934. 

Mr. Abinash Chandra Ghose, for the Peti- 
tioners. i 

Messrs. Upendra Kumar-Roy and Ram- 
endra Chandra Roy, for the Opposite Party. 

Order.—This Rule has been obtained 
by the defendants against an order of 
the learned Additional District Judge of 
Mymensingh dated July 31, 1934 and also 
against the judgment and decree of the 
Subordinate Judge of that place passed in 
Money Appeal No. 210 of 1934. The point 
taken by the petitioners is that no appeal 
lay to the Court of the learned District 
Judge against the judgment and decree 
passed by Mr. J.P. Sen dated April 30, 
1934. On considering the arguments 
advanced by the respective Advocates I 
am of opinion that the position taken by 
the petitioners is sound. 


- The relevant facts are these. The plaintiff 
opposite party instituted a suit for recovery 
of a sum of Rs. 145 said to be due to him 
from the defendants. At the time when 
the plaint was filed, there was a Munsif at 
Kishoreganj having Small Cause Court 


powers up to the sum Rs. 150. The suit was. 
accordingly filed asa Small Cayse Court - 


suit and was numbered Small Cause Court 
Suit No. 2368 of 1933 and it was register- 
ed as a Small Oause Court suit. Sub- 
sequently, the officer before whom the suit 
was filed was transferred to another place 
and was succeeded by Mr. J. P. Sen who 
had powers to try Small Cause Court suits 
up to the value of Rs. 100 only. As 
there was no Court of Small Causes at 
Kishoreganj then having jurisdiction to 
try -suits of Small Cause Court. nature, 


the value whereof exceeded Rs. 100 under - 
the provisions of s,.35, Provincial Small- 
Cause Courts Act, the Small Cause Court . 


suit which I have mentioned above was 
transferred to the Court of Mr. J. P. Sen. 
If nothing further had occurred, Mr. J. P. 


Sen would have tried the suit in his ordin- ` 


ary file asa Munsifand his decree would 
have been an appealable one. 


But certain ' 


other events occurred. They are, that be- - 


fore the hearing commenced, Mr. J. P. Sen 


was invested with the powers of a Small | 


Cause Court Judge to try suits upto the 
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value of Rs, 150. At the date of the trial 
and at the date of the judgment, he had 
the powers to try this particular suit, which 
was originally instituted as a Small Cause 
Court suit, as a Small Cause Court suit. 
He gave effect tothe pleas taken by the 
defendants and dismissed the suit. The 
Plaintiff made an application to the learned 
District Judge for a reference'to the High 
Court and in the said application he stated 
as he must state that the decree passed by 
Mr, J. P. Sen was not an appealable dec- 
ree. The Additional District Judge before 
whom this application came on for hearing 
however „was of opinion that an appeal lay 
before him and he converted the applica- 
tion for reference into a memorandum of 
appeal and transferred the case to be 
decided on the merits to the Court of the 
Subordinate Judge of Mymensingh. The 
learned Subordinate Judge went into the 
merits of the case, reversed the finding 
of Mr. J. P. Sen and came to the conclu- 
sion that the plaintifi’s claim was a valid 


claim and not barred by limitation. A ` 


decree was accordingly made by the said 
Subordinate Judge. ie aia 

_As I have already stated, the jurisdic- 
tion of ‘the District Judge is questioned 
on the ground that the decision of Mr. J. 
P., Sen was a final decision not open to 


challenge by way of appeal. For the pur- 


pose of deciding this question some 
of the provisions of the Provincial 
Small Cause Courts Act have to be notic- 
ed. Section 32, sub-s. (1) says that ifa 
suit is tried by a Court invested with the 
powers of a Small Cause Court, the decision 
must be taken to be the decision of a Small 
Oause Court and the decree passed would 
be a final decree not subject to any appeal 
or revision save as provided for in the Pro- 
vincial Small Cause Courts Act. Sub-sec- 
tion 2 of the said section then provides: 

“Nothing in sub-s, (1) with respect to Courts in- 
vested with the jurisdiction of a Court of Small 
Causes applies to suits instituted or proceedings 
commenced in those Oourts before the date on which 
they were invested with that jurisdiction.” 


This sub-s. (2) isin the nature of a pro- 


viso to sub-s, (1) of s. 32 and therefore its 
operation must be limited expressly to the 
cases mentioned therein. The plain mean- 
ing of this sub-section is that if a suit is 
instituted in the ordinary Civil Court or 
proceedings are commenced in such a Court 
the subsequent investment of such a Court 
with the powers of a Small Cause Court 
would not make the provision of sub-a. (1) 
applicable, The words “suits -instituted 
or proceedings commenced” have a definite 
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meaning, They mean, “when the plaint 
is presented or the application is put in.” 
If at that time there is no Court of Small 
Causes in the locality and the suit or .the 
application is filed in any Civil Court that 
sub-section would apply even if the presid- 
ing Judge of the Civil Oourt be later on 
invested with Small Cause Court powers. 
If a suit, therefore, is instituted in a Court 
of Small Causes, and if that Court is sub- 
sequently abolished, the case will have to be 
sent to the ordinary Oivil Court having 
jurisdiction under the provisions of s. 35 of 


“the said Act. If the Court to which the 


case is sent under the provisions of s. 35 
of the said Act acquires before the date 
of the trial the powers to ‘deal with the 


. said suit as a Small Cause Court suit the 


provisions of sub-s. (1) of s. 32 would be 
applicable. This interpretation of the re- 
levant sections to which I have referred 
receives considerable support from the 


. provisions of s. 16 of the Act. The said 


section, namely s. 16, says that a suit 
cognizable by a Oourt of Small Oauses 


shall not be tried by any other Court hav- 


ing jurisdiction within the local limits of 


the jurisdiction of the Court of Small ' 


Causes by which the suit is triable, 
that is to say, if at the date of the 
trial there is a Court of Small Causes in 


the locality which could try the suit which - 
is admittedly of a nature cognizable bya 


Court of Small Causes,-the ordinary Court 
would have no jurisdiction to try the same, . 

My judgment, therefore, 
Mr. J. P. Sen who tried the 
had the power at the date of the trial 
of a Small Cause Court Judge to 
try suits of a Small Cause Court nature 
of a value more than Rs. 145, his decision 


is that as . 
suit - 


must be taken to be a decision of a Small ` 


Cause Court Judge under the law final and 
only open to revision under s. 25 of the 
said Act, I accordingly hold that the order 
and decree complained of are ulira vires 
and must be set aside. The result is that 
the decree of the learned Munsif is restored. 
But inasmuch as the learned District Judge 


of his own motion converted the application . 
‚made before him by the plaintiff for a 


reference to the High Oourt intoa memo- 
randum of appeal, it would be open to the 
plaintiff to move this Court if he is so 
advised against ~the decree of Mr. J. P. 
Sen under the provisions of s. 23, Pro- 
It would 
be for the Court to which such an applica- 
tion is made to consider the said applica- 
tion on its own merits, The Rule is accords 


e 
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ingly made absolute but in the circum- 
stances of the case I make no order for 
costs, i 


N. Rule made absolute, 


~ we 


_,, LAHORE HIGH COURT 
Civil Revision Petition No. 554 of 1933 
October 22, 1934 

Skemp, J. 
DEPUTY COMMISSIONER, 
'MUZAFFARGARA— PETITIONER 
: VETSUS ` 
Joint HINDU FAMILY or Seth 
SUKHDIAL CHANDAR BHAN anp 
ANOTHER—DeEcEEE-HoLpEns— 
J UDGMENT-DEBTOR—RESPONDENTS 

Punjab Alienation of Land Act (XIII of 1900), 
3,16 (4)—Eaecution of decree—Lease of two wells 
for 16: years— Another decree by same decree-holder 
against same. judgment-debtor — Lease of same wells 
for further period of 20 years commencing after 
the.expiry of the first lease —Second lease, if in con- 
travention of $. 16 (2). 

‘At a sale or other alienation in execution of a decree, 
what-passes is the interest of the judgment-debtor in 
the property. The Oourt cannot convey anything 
more than the right, „title, or interest ofthe judg- 
ment-debtor. The Court cannot convey more than 
the judgment-debtor himself can convey, if the 
judgment-debtor’s. capacity for alienation is limited 
bylaw. The words of s. 16, Punjab Alienation of 
Land Act, do not confer this extraordinary power. 
Hence the Oourt is only at liberty to meke a farm 
or ‘mortgage to the extent permitted to the owner. 
i. e., for a tatal period of 20 years. ’ 

A decree was satisfied by means of a lease of two 
wells for a period of 16 years expiring in Rabi, 1943 
The same decrec-holder obtained another decree 
against the same judgment-debtor. The Oourt directed 
that the other decree was to be satisfied by lease of the 
same wells, beginning after the expiry of the first 
ee îi. @, from Kharif 1943 and expirwg in Rabi 

Held, that the provisions of s. 
Alienation of Lands Act were 
second lease. 


[High Oourt directed that the lease should h 
effect only up to Kharif 1946.] was = 


‘OC. R. P. from the order of the District 
Judge, Multan, dated June 2], 1933. 

‘Mr. Fam Lal, for the Petitioner. 

Mr. Hargopal, for the Respondents. 

Judgment.—This is an application 
under s. 21-A (3), Punjab Alienation of 
Land Act, by the Deputy Commissioner 
of Muzaffargarh for revision of an order 
passed by the learned Distriet Judge of 
Multan. The facts leading to the applica- 
tion are as follows: In 1917 the joint 
Hindu family, Sukh Dial-Chandar Bhan, 
obtained a money decree against Fateh 
Muhammad, a member of an agricultural 
tribe of Muzaffargarh District, In 1926 
this decree was satisfied by means of a 
lease of two wells for a period of 16 years 


16 (2), Punjab 
contravened by the 
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expiring in Rabi 1943. This lease admit- 
tedly doesnot contravene the provisions 
of the Act. ` , 

ln 19i$ the same decree-holder obtained 
the decree now in question for Rs. 1,336 
against the same judgment-debtor. On 
November 1, 1932, the Senior Subordinate 
Judge of Muzaffargarh, ordered that this 
decree be satisfied by; (a) a lease of some 
other land for a period of twenty years, and 
(b) a lease of the two wells aforesaid. He 
directed that the lease of these two wells 
should begin efter the expiry of the other 
lease, i. e., from Kharif 1913 and expire 
in Rabi 1963. The Deputy Commissioner 
applied under s. 21-A (2) to the District: 
Judge on the ground that the second lease, 
of the two wells for twenty years contra- 
vened the provisions of s. 16 (2), Punjab 
Alienation of Land’ Act. The District 
Judge rejected the application on the 
ground that the lease in question was.not 
for a period exceeding 20 years. He said: . 

“The language employed in the amending Act does. 
not justify the inference which is sought tò be 
drawn that the Civil Court must deduct from the 
period of twenty years, which is the maximum 
period provided by Jaw for a lease in execution of 
a decree or order, the period for which land has . 
already been leased in execution of another decrea 
or order. Thereis no justification in my opinion 
for holding that the ‘Civil Court is bound to see- 
that the aggregate period of lease of the land of a 
judgment-debtor belonging to an agricultural tribe, 
in several cases, should not exceed twenty years, lt 
must be remembered that the provisions of this Act 
are of a restrictive nature and they cannot . be 
extended by reasoning of this character. The restric 
tions must be enforced within the narrow limits 
provided by the wording employed,” 

The question before me is whether the 
second lease of the two wells from 1943 to 
1963 contravenes the provisions of s. 16 (2), 
Punjab Alienation of Land Act. The rele- 
vant part of the section runs: 

“No land belonging to a member of an agricul- 


‘tural tribe, shall, in execution of any decree or 


order of any civil or revenue Court ........be leased 
or farmed for a period exceeding twenty years.” 

Mr. Hargopal for thé respondent urges 
that the lease falls within the wording of © 
the section and that, for the reasons given 
by the learned District Judge it should 
not be interfered with. The principle was 
expressed by LeRossignol, J., with his 
usual felicity in Datar Kuar v. Ram 
Rattan (1), at p. 202*: 

“A provision likes, 16, Punjab Alienation of Land 
Act, which trenches on the usual jurisdiction of the 
Givil Courts must be very strictly construed, and it 
leaves intact every power of the Givil Courts except 
that which it expressly takes away: cf. also Mirza v. 


(1) 1 Lah, 192; 58 Ind. Cas. 603; A I R 1920 Lah. 
456; 2 Lah. L J 333 (F B). i 
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Jhenda Ram (2), and Maxwell, Jnterpretation of 
Statutes, Edn. 7, 245." 


On the other hand, s. 16 does not stand 
alone: 


“very clause of a statute should be construed with 
reference to the context and the other clauses of the Act, 
80 as so far as possible to make a consistent enactment 
of the whole statute (Maxwell, id. 20}. And the true 
meaning of any passageis that which (being permis- 
sible) best harmonises with the subject, and with 
every other passage of the statute (Maxwell, id. 26).” 

Under the statute no alienation of land 
by a member of an agricultural tribe to a 
non-agriculturist shall exceed 20 years: 
See ss. 6 (a) and (b), 9, 11, 12 and 14. No 
clause permits such an alienation except 
in ths circumstances set forth in s. 3 (2) 
which have no application here. The clause 
dealing with mortgages and leases made 
during the currency of an existing mort- 


gage or lease is s. 12, which runs as follows: 


“(1) During tbe currency of a mortgage made 
under s.6 in form (a) or form (b) or of a lease ar 
farm under this Act, the owner bhall be at liberty 
to make a further temporary alienation of the same 
land for such term as together with the current 
mortgage, lease or farm will make up a term nat 
exceading the full term of twenty years. (2) Any 
such further temporary alienation, if made for a 
longer term than is permitted by this section, shall 
be deemed to be a termporary alienation for ths 
term permitted by this section.” 


Now, at a sale or other alienation in 
execution of a decree, what passes is the 
interest of the judgment-debtor in the prop- 
erty. The Court cannot convey anything 
more than the right, title, or interest of the 
judgment-debtor. Can the Court convey 
more than the judgment-debtor himself 
could convey, if the judgment-debtor's capa- 
‘city for alienation is limited by law? Do the 
words of s. 16 confer this extraordinary 
power? The answer must clearly be in the 
negative. Hence the Court is only at 
liberty to make a farm or mortgage to 
the extent permitted {o- the owner, i. e., for 
a total period of 20 years.’ 

Therefore under s. 21-A (2), Alienation 
of Land Act, I alter the order of the 
Senior Subordinate Judge, Muzaffargarh, 
confirmed by the District Judge, Multan, 
and direct that the lease of the two wells 
in question shall havé effect only up to 
Khrif 1946. As this is said to be the first 
reference under s. 16 (2) which has recently 
been added to the Act the parties are to 
bear their own costs. 

D Order varied accordingly. 


(2) 12 Lah. $67; 130Ind. Cas. 419: A IR 1930 Lah. 
1034; Ind, Rul. (1931) Lah. 291; 31 P L R 842, 
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_ MADRAS HIGH COURT >~ 
Civil Revision Petition No. 1673 of 1932. - 
. March 8, 1935 eye 
Corns, J. 
LAKHMI AMMAL AND OTAERS— 
DEFEN DANTS—PETITIONERS i 
versus 
RATNA NAIOKER—Pratwrres— 
RESPONDENT , 
Hindu Law—Joint Family business—Abkari license: 
—Death of licensee—Mother of ‘minor sons getting 
license renewed in stranger's name and carrying on 
business for benefit of minors—Liability of minors, 
Where a person who carried on a toddy shop business 
died leaving his wife and minor sons and his wife got 
the license renewed in the name of a fFelation for 
the benefit of the minors and borrowed money for 
paying the Government dues by executing a promis- 


sory note in her own capacity and as guardian 
of the minors: 


Held, that asthe business was not a. family busi- 
ness but a business which was personal to the licensee 
who had to renew the licenseéachyear andas a 
guardian has no right to embefk on a business 
like this, the minors’ property could not be made’ 
liable on the promissory note.. Kakuman Ven- 


hatasuryananarayana v. Kuthara Ramayya Q), 
relied on. > 


C. R. P. under-s. 25 of Act IX of 1887, 
praying- the High Court to revise the decree 
of the Court of the Subordinate Judgeof 
Mayavaram, dated July 11, 1932 and 
pases in Small Cause Suit No. $18 of 
1931. 

Messrs. C. A. Seshagiri 
Ratna, for the Petitioners. 


Mr. V. Subramania Ayyer, for the Res- 
pondents. ` 


Judgment —I think this Civil Revision 
Petition must be allowed. The promis- 
sory note in question was execuiad by 
the mother and guardian on behalf of 
herself and her minor sons defendanis 
Nos. 2 to 4, The note says so. Ths money 
was borrowed for the purpose of paying 
Government dues in respect of the license 
to carry on a toddy shop. This particular 
business had been carried on by the 
minor's father as licensee up to the time 
of his death. But when he ‘died the 
license was obtained in the name of one 
Appadurai, a relation of the minors, but 
jn reality for the benefit of the minors. . 
Jt has beén argued that this is a case 
of a guardian carrying on a family 
business for the benefit of the minors after 
the death of the head of the family. I 
do not think it was a family business, 
Tt was a business which was personal to 
the licensee and the right to carry it on 
had to bé renewed each year and certainly 
expired when the licensee died. The 
question then is, had the mother: and 


Sastri and V. 


1030. 


guardian of the minors any right to 
embark on the business of being a licensee 
and getting a relation to become licensee 
for the benefit of the minors. Theruling 
in Kakuman Venkatasuryanarayana v., 
Kuthara Ramayya (1), .is clear authority 
that she had not. It follows that she had 
no authority to make the minors’ property 
liable: The order of the lower Court 
holding the minors’ property liable is set 
aside, and this petition is allowed with 
costs throughout. 
Petition allowed. 


A 
QJ40 MLJ 153; 62 Ind. Oas, 802; (1921) M W N 
100; 29 M L T 114; 13 LW 551, 





CALCUTTA HIGH COURT 
-Oriminal Revision Petition No. 907 of 1934 
. November 22, 1934 


MO. GHOSE, J. 
JAGADISH CHANDRA MAITY—AcousED 
— PETITIONER 
VETSUS 
EMPEROR- Opposttz PARTY. 
` Penal Code (Act XLV of 1860), s. 216-B— 


Harbouring, meaning of—Mere knowledge of where- 
dbouts of offender—Whether amounts to harbour- 


ng. 

The word ‘harbour’ in s.216-B, Penal Code, in- 
goe the supplying a person with shelter, food, 

rink, money, clothes, arms, ammunition or means of 
conveyance or the assisting a person in any way to 
‘evade apprehension. Meré knowledge of the where- 
abouts of an offender does not amount to harbouring 
him. Emperor v. Husain Bakhsh (1), referred to. 

The petitioner's son was charged with an offence 
under s. 17 (2), Bengal Oriminal Law Amendment 
Act ip April 1932 andthe said son absconded and 
could not be found. The petitioner was appointed a 
Special Police Officer and was directed to produce 
his son at the Police Station, The son was produced 
and the petitioner-was convicted under s. 212: 


Held, that merely from this fact, he was not guilty 
under s. 216-B. 


Mestrs. Santosh K. Bose and Apurba Cha- 
ran Mukherjee, for the Petitioner. f 

Order.—Upon hearing the Advocate 
for the accused-it appearsthat the peti- 
tiener’s son was charged with an offence 
‘under s. 17 (2), Bengal Criminal Law 
Amendment Act in April 1982 and the 
said son absconded and could not be 
found. The petitioner was appointed a 
Special Police Officer and was directed to 
produce his son at the Police Station. 
‘On November 24, 1933, about 18 months 
afterwards a Police Officer went to the 
petitioner’s house and demanded him to 
produce his son whereupon the petitioner 
sent for his son who wassaid tohave gone 
-out fora walk, and when the son came 
-baek the petitioner produced him to the 
Police Officer without delay. Upon these 
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facts the petitioner has been convicted 
under s. 212, Indian Penal Code. The 
two facts upon which the learned Ses- 
sions Judge has based the conviction are — 
(1) that the petitioner knew the where- 
abouts of his son, and (2) that he did 
not himself produce the son nor gave in- 
formation to the Police Officer as to the 
whereabouts of the son. 

It is urged by the Advocate that these 
facts are not sufficient to amount to a, 
harbouring within the definition of 
s. 216-B, Indian Penal Code. There it is 
stated that “harbour” includes the sup- 
plying a person with shelter, food, drink, 
money, cloths, arms, ammunition or means 
of conveyance or the assisting a person 
in any way to evade apprehension. Mere 
knowledge of the whereabouts of an 
offender does not amount to harbouring him. 
See in this connection the case of Emperor 
v. Husain Bukhsh (1), where the accused 
men actually tried to mislead the Police 
by telling lies as to the whereabouts of 
the offender and yet they were found not 
to have harboured him. The present case 
is stronger inasmuch ás the petitioner 
produced the offender to the Police as 
soon as the Police demanded him. In the 
circumstances, the conviction is set aside 
and the fine, if paid, will be refunded. 


N. Conviction set aside, 
(1) 25 A 261; A W N 3903, 29. 





“MADRAS HIGH COURT 
Civil Revision Petition No. 406 of 1932 
February 22, 1935 
BEASLEY, O. J. 
TALUQ BOARD, KOILPATTI AND 
ANOTHER—DEFENDANTS— PETITIONERS 
versus - , 
VOLKART UNITED PRESS Co. Lrp.— 
PLAINTIFTS—RESPONDENTS 

Madras Local Boards Act (XIV of 1920), s. 77— 
Notification about levy of tar—Rate and nature of 
tax should be clear from notification—Notijication 
stating that tax would be levied ‘at the rate specified 
in Sch. IV of the Act\—Whether constitutes sufficient 
compliance with s. 77. . : 

People upon whom the tax is about to be levied 
should be enabled from the notification itself to 
understand what the tax iş and its rate and 
they should not be driven to look into the schedule 
of the Act in order to gain that information. 

A District Board passed a resolution to levy com- 
pany tax and subsequently’ issued a notification 
stating that company tax would be levied ‘at the 
rate specified in Sch. IV of the Act’: i 

Held, that there was not a sufficient compliance 
with s. 77 of the Madrae Local Boards Act. Muni- 
cipal Council, Rajahmundry v. Prasarayudu (1), 
applied. 


19385 - 


` O. Rev. Pet, from the decree of the Sub- 
gE; Tuticorin, in S. ©. S. No. 77 of 
1931.: ' 
The Advocate-General and Mr. K, Sub- 
‘“ramanyam, for the Petitioners. 
Mr. V. K. John, for the Respondents. 
Order.—This case seems to be: directly 
covered by the decision of Devadoss, J., 
in Municipal Council, Rajahmundry v. 
Prasarayudu (1), where he stated that when 
a Municipal Council proposes to levy a 
tax it must make the people understand at 
what rate it is going to collect the tax 
and should not simply say it is going to 
collect the tax as provided for by the 
District Municipalities Act in Sch. IV or 
anything of the kind. Though the ques- 
tion arises inthis case under the Madras 
Local Boards Act (XIV of 1920), the 
principle is the same. In the presènt case 
the District Board passed a resolution to 
levy company tax and subsequently issued 
a notification stating that company tax 
would be levied ‘at the rate specified in 
Sch. IV of the Act.’ The point taken in 
the lower Court was that the notification 
was not a sufficient compliance with s.77 
of the Act which provides that when the 
District Board shall have determined in 
accordance with the provisions of ss. 75 
and 76 to levy any tax or toll the Presi- 


dent of such Board shall at once publish ‘ 


@ notification in the prescribed manner 
specifying the rale at which and the local 
limits of the area in which such tax or 
toll is to be levied. In the casein Muni- 
cipal Council, Rajahmundry v. Prasarayudu 
(1), what was: done was to publish a 
notification to the following effect : : 

“This (i. e, profession) tax will be levied at the 
maximum rates in Sch, IV, District Municipalities 
Act (V of 1920)". j 

Devadoss, J., held that that was not a 
sufficient compliance with the provisions 
of the Act. I think, agreeing with him, 
that people upon whom ‘the tax is about to 
be levied should be enabled from the 
notification itself to understand what the 
tax is and its rate and that they should 
not be driven to look into the schedule 
of the Act in order to gain that inform- 
ation. In my view, there was not a 
sufficient compliance with the provisions 
of s. 77 of the Act and, following the 
decision in Municipal Council, Rajahmundry 
v. Prasarayudu (1), this Civil Revision 
Petition must be dismissed with costs. 


A-N. Petition dismissed. 
(1) 96 Ind. Casa 680; A I R 1926 Mad, 800; 50 
ML J 556; 24 LW 85. 
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CALCUTTA HIGH COURT): 
Criminal Revision No. 1196 of 1934 

February 25, 1935 

CostzLto AND M. O. Ggost, JJ. 
NIL KANTHA PAL—AccusEp— : 
PETITIONER l . 
VETSUS ; ' 

BISAKHA PAL—Obpposite Pagry. 

Criminal Procedure Code (Act V of 1898), s, 386 
(1) (b)—Sentence of imprisonment in default of 
payment of fine—Fine not paid—Order for impri- 
sonment—Order for realisation of fine by execution 
of—Whole of 
386 (1), 


according to civil process—Legality 
imprisonment not: undergone—Proviso tos, 
(b), if applies—Criminal trial— Sentence. 2 
Where asentence of imprisonment is imposed by 
way of providing a sanction for the payment of 4 
fine if the fine is not paid, and that sentence is 
served out in its entirety, it is still possible to 
insist on payment of the fine being made. ae 
The petitioner was sentenced to pay a fine within 
a period and in default to undergo imprisonment 
for a term, He subsequently surrendered himself and 
stated that he was unable to pay the fine. He was then 
committed to Jail, On the same day the Oourt directed 
that a warrant should be issued to the Collector of 
the District under the provisions of s. 386 (1) (a), 
Oriminal Procedure Oode, authorizing the Collector 
to realize the amount ofthe fine by execution ac- 
cording to thecivil process against the movable 
and immovable properties or both, of the der 
faulter : i 
Held, that the order was proper and that the pro+ 
viso to s. 386 (L) (b), Criminal Procedure Code, did 
not apply as the offender had not undergone the 
whole of the term of imprisonmeht to which he was 
sentenced. ees: 
Mr. Nirmal Chandra Chakravarty, for the 
Petitioner. — e ' oni 
Mr. Surajit Lahiri, for the Opposite 
Party. ~ =e, T 
Judgment.—In this case the petitioner: 
Nil Kantha Pal was convicted on his own' 
plea of guilty of a charge which originally- 
was laid under s. 304 but subsequently 
altered to one under s. 325, Indian Penal 
Code. The petitioner by. his plea of. 
guilty acknowledged criminal responsi- 
bility for the death of one Akshoy Hari’ 
Pal who was the husband of Srimati' 
Bisakh Pal who is a respondent in these: 
proceedings. The killing of Akshoy Hari‘ 
Pal was no doubt done in course of a ' 
quarrel andin the heat of the moment.“ 
The fact remains however that -the blow 
struck by Nil Kantha, although: the in- 
strument used was merely a stick about 
an inch in diameter and two feet in length, - 
was of such gravity that Akshoy Hari’s 
skull was fractured, and he died within 
some eight hours after he had received - 
this injury. The post mortem report shows 
that there was a linear fracture of the 
skull extending from the front- of -his head +- 
backwards, a length of about seven inches, 
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It isto be seen, therefore, that the blow 
struck by the present petitioner musi have 
had considered force behind it. 

The learned Sessions Judge seems to 
have taken the view that the widow of 
the deceased man ought to be ccmpen- 
sated for theloss of her husuband. He 
accordingly sentenced the petitioner not 
to any substantial term of imprisonment 
but to pay a fine of Rs. 5,000 and in cefault 
‘of payment to undergo rigorous imprison- 
ment for a term of five years. in the 
ordinary and normal course of events a 
substantive sentence of five years’ rigorous 
imprisonment would not have been in- 
appropriate to the circumstances of the 
case. However the Sessions Judge chose 
to give the convicted man an opportunity 
of evading imprisonment by making com- 
‘pensation tothe widow of the man whom 
he had killed. After the Sessions Judge 
had passed thé sentence it seems to have 
occurred to him that it was not lawful 
to impose co large a term of imprisonment 
in default of payment of fine. He ac- 
cordingly referred ‘his own order io this 
Court in order that the matter might be 
set right. The reference was accepted and 
the term of imprisonment which was Gesign- 
ed to serve as a sanction for the pay- 
ment of the fine was reduced to one of one 
year and nine months by an order-of this 
Court dated July 21, 1934. ; 

The petitioner was originally convict- 
ed and sentenced on July 27, 1934. There- 
upon he asked for time for the purpose 
of enabling himself to pay the fine imposed 
upon him, He first of all obtained one 
month's respite and on the expiry of that 
period a further month. Then on August 27, 
1934 he surrendered himself and stated 
that he was unable to pay the fine. 
Thereupon he was committed to Jail to 
undergo the rigorous imprisonment of the 
term of one yearand nine months. On the 
same day the learned Sessions Judge 
made the order which is now complained 
of. After hearing the Pleaders in respect 
of an application made by Srimati Bisakha 
Pal the learned Judge directed that a 
warrant should be issued tothe Collector 
of the District under the provisions of 
s. 386 (1) (6), Criminal Procedure Code, 
authorizing the Collector 
amount of the fine, that is to say Rs. 5,000, 
by execution according to the civil process 
against the movable and immovable 
properties, or both of the defaulter that 
is to say Nil Kantha Pal. 

Mr, Obakravarty who hes argued this 
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Rule on behalf of the petitioner has in“ 
vited us to take the view thatthe Sessions 
Judge was not justified in making any. 
such order having regard to the fact that 
Nil Kantha Pal had already begun to 
serve the sentence passed upon him in 
default of payment. It seems to te clear 
law that where a sentence of imprison- 
ment is imposed by way of providing a 
sanction for the payment of a fine if the 
fine isnot paid, and that sentence is 
served out in its entirety, it is still 
possible to insist on payment of the fine 
being made. To put the matter in another 
way: to serve the sentence of imprisonment 
is not to betaken as an exoneration or 
absolution as regards the payment of 
fine. .There is however a proviso in s. 386 
(1) (b) which enacts that if the offender 
has undergone the whole of the imprison- 
ment in default, no Court shall ‘issue a 
warrant unless for speciat reasons to be 
recorded in writing it considers it neces- 
sary to do so. That proviso does not ap- 
ply to the present case, because the offender 
has not undergone the whole of the term of 
imprisonment to which he was sentenced. 

When the matter was before this Court 
a few days ago we granted Mr. Ohakravarty 
an opportunity of ascertaining whether 
the defaulter was now willing and able 
to discharge the fine ora substantial part 
of it. We are now told that the utmost 
which can be done is that asum of Rs. 400 
or Rs, 500 might be provided within the 
course of the next fifteen days. In our 
view that suggestion is not one which 
ought to be allowed to operate in favour 
of the petitioner. He was given an op- 
portunity at the time of his conviction, of 
evading imprisonment. He either refused 
or neglected to avail himself of that oppor- 
tunity. He has paid nothing whatever 
towards the liquidation of the fine imposed 
by way of compensation to the widow of 
theman whom he had killed. Inthe 
circumstances, we feel that no other 
course is open than to say that the matter 


take its course. 
There is nothing in law to prevent the 
making of the order which the Sessions 


Judge made on August 27 last year. The 
Rule must be discharged. 
N. Rule discharged. 


1935. 


MADRAS HIGH COURT 
Civil Revision Petition No. 1723 of 1934 
: March 22,1935 | 
VENKATASUBBA Rao, J. 
RAJAMMAL—DEFENDANT—PETITIONER 
VETSUS 


S. N. THYAGARAJA AYYAR AND ANOTHER 
.—PLAINTIFFS—RESPONDENTS. 

. Court Fees Act (VII of 1870 amended in Madras), 
#8, T(ii), 7yiv-A), Sch. II, Art. 17-B—Suit for 
reduction of maintenance awarded by decree —Court- 
fee payable—Jurisdiction, how io be determined— 
Valuation of suit—Method of assessment —V alue of 
benefit to plaintiffs ~Maintenance. 

There is a fundamental difference between a 
suit for maintenance and a suit for a reduction 
thereof; in one case itis the person that is 
entitled to the allowance that brings it; in the 
other, the person liable to pay it. A suit for 
reduction of maintenance on the ground that cir- 
cumstances have changed since the award of main- 
tenance under decree,is governed by Art 17-B, 
Sch. II, Court Fees Act, and not bys. 7 (iv-A) 
(Madras) ors, 7 (ii), Such 4 suit is neither a suit 
for maintenance nor one for the cancellation of a 
decree. 

The decision on the question of court-fee cannot 
conclude the question of jurisdiction. In cases where 
the court-fee valuation must be adopted for the 
purpose of jurisdiction also the two questions need 
not be separately considered. Though the Act for 
court-fee purposes provides an artificial valuation, 
the plaintiffs for the purpose of jurisdiction are 
bound to assess the relief they claim, on the basis 
of the value of the benefit they seek to obtain by the 
filing of the suit, Rachappa Subba Rao v. Shidappa 
Venkata Rao (1), Ratayya v. Brahmayya (2), Vasi- 
reddi Veeramma v. Butchayya (8) and Kattiya 
Pillai v. Ramaswami Pillai (4), referred to. 

Such benefit depends on the duration of the widow's 
life and the solution of this question may be sought 
in the mortality tables constructed for life assurance 
purposes: 

O. R.P. from an order of the District 
Munsif, Mayavaram, in O. S. No. 108 of 
1933. 


Mr. K. Narasimha Ayyangar, for the 
Petitioner. : 

Mr. S. Tyagaraja Ayyar, for the Opposite 
Parties. . 

Order.—This suit has been brought to 
get the rate of maintenance awarded under 
a decree, reduced on the ground that 
circumstances have since changed. The 
questions raised in the revision petition 
pertain to court-fee and jurisdiction. 
While s. 7 (ii), Court Fees Act, refers to 
suits for maintenance, there is no provision 
inthe Act dealing with suits fur enhance- 
ment or reduction of maintenance. It has 
been argued that even such suits should 


be regarded as “suits for maintenance” - 


within the meaning of the Act. The 
soundness of this argument in regard to 
suits for enhancement of maintenance need 
not now be: examined; but the difference 
is fundámental between a suit for main- 
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tenance and a suit for a reduction there- 
of; in one case it is the person that is 
entitled to the allowance that brings it; 
in the other, the person liable to pay it. 
To describe, therefore, a suit such as this 
as a “suit for- maintenance,” would be to 
pervert and misapply the words of the 
Statute, and I must, therefore, reject that 
contention. The further contention namely, 
that s.7 (w-A) (Mad.) which refers to a 
“suit for cancellation of a decree for 
money” applies, is equally untenable. The 
object of the present suit is not to get 
the previous decree cancelled but to get it 
varied. When a person impeaches a decree 
on the ground that it was at no time 
binding upon him, the action may -pro- 
perly be regarded as one for the cancella- 
tion of that decree; but in such a suit 
as the present, the -plaintiffs, far from 
impugning the decree, acknowledge its 
validity. Till another decree is passed 
varying the previous decree, itis binding 
upon the parties; all acts done and all 
payments made under it are valid and 
cannot, even after the second decree ig 
passed, be questioned. The contention that 
s. 7 (iv-A) applies must, therefore, be 
rejected. 


The contention again, that by analogy 
the notional valuation provided by s. 7 
(ii; for suits for maintenance. should be 
extended to actions of this kind, is equal- 
ly fallacious. The Legislature has arbitrari- 
ly said, that in suits for maintenance, the 
fee payable is to be computed on the 
amount claimed as payable forone year. 
This is an artificial rule owing its existence 
solely to legislative sanction, and to extend 
such a rule to cases to which the Statute 
does not expressly apply it, would be 
wrong and opposed to reason. The argu- 
ment, therefore, based upon analogy is 
clearly out of place. The lower Court has 
held that Art. 17 (A) (Mad.} or Art. 17-B 
(Mad.) of Sch. II applies in the alternatve, 
The former Article refers to a suit “to 
obtain a declaratory decree where no con- 
sequential relief is prayed.” I am not 
prepared to hold that this description 
applies. The view however that Art. 17-B 
is applicable seems well founded. That 
Article refers to a suit ‘“‘ where it is not 
possible to estimate at a money value the 
subject-matter in dispute and which is 
not otherwise provided for by this Act.” 
Having regard to the inadequate and 
unsatisfactory nature of the provisions of 
the Court Fees Act, I must hold, in the 
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absence of a more precise provision, that 
this is the Article that applies, 

So much for the question of the court- 
fee that has been raised. Now turning to 
the point of jurisdiction, [ fail to see how, 
as the lower Court erroneously assumes, 
the decision on the question of court-fee, 
can conclude the question of jurisdiction. 
In cases where the court-fee valuation 
must be adopted for the purpose of jurisdic- 
tion also the two questions need not be 
separately considered; but here the posi- 
tion is entirely different. Though the Act 
for court-fee purposes provides an artificial 
valuation, the plaintiffs for the purpose of 
jurisdiction are bound to assess the relief 
they claim, on the basis of the value of 
the benefit they seek to obtain by the 
filing of the suit: Rachappa Subba Rao 
v. Shidappa Venkata Rao (1), Ratayya 
v. Brahmayya (2), Vasireddi Veeramma v. 
Butchayah (3) and Kattiya Pillai v. Rama- 
swami Pillai (4). The question then 
arises, by what method is this benefit to 
be assessed? The plaintiffs claim that the 
maintenance should be reduced by roughly 
Rs. 500 a year. The benetit that would 
accrue to them would depend upon the 
duration of the widow's life. A question of 
this sort does not seem tohave been ever 
decided, but the solution may be sought 
in the mortality tables constructed for 
life assurance purposes. In the case of 
Indian lives, the Government Actuary’s 
Report on Rate of Mortality in India, dated 
1920, contains the following passage ; 

“Tt is recommended that for the general body of 
Indian lives assured after medical examination, 
for whole life with profits, the ultimate mortality 
should be represented by a standard table with a 
constant addition to the age, e.g., 7for O. M. (5) 
plus 6% for H (M) or plus 6 for H (M) (5): Life 
- Assurance Text Book by Simmonds & Hooker, 1929 
Edn. p. 150.” , , 

The age of the widow in the present 
case is said to be about 33 and the ex- 
pectation of lifeof such a person is, having 
regard to the above observation, about 
that of the standard table for an age 
seven years older. In the case of a 
female, the column that is relevant is that 
head ‘OF" at p. 127 of the Journal of the 


(1) 43 B 507; 59Ind. Oas. 280; A IR1918 PO 
188; 46 LA 24:17 AULJ418;25 M L T 298: 36M L 
J 437, 2990 LJ 452: 21 Bom. L R 489: 10L W 
214, 24 OWN 33; LUP LR (P 0) 43(P 0). 

(2) 91 Ind, Oas. 572; A I R 1995 Mad. 1993: 49 M L 

30 


2. 
(3) 50 M 646; 101 Ind. Oas.379; A IR 1927 Mad. 
563; 25 L W 440; 52M L J 381. 
(4) 119 Ind. Oas.35; A I R1929 Med, 396; (1929) 
M WN 286; 29 L W584; 56M L J39t; Ind, Rul 
(1929) Mad. 867. 
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Institute of Actuaries, Vol. 44, ` Part ?, 
April 1910; against the age of 40 the ex- 
pectation is given as 28-293. The reduction 
therefore, which the plaintiffs seek to 
obtain, will normally hold good for that 
period, i. e. approximately for 30 years. 
In other words, the plaintiffs if they succeed 
in obtaining the decree they seek, will 
be saved thirty payments of Rs. 500 each; 
it is the present value of the thirty future 
payments spread over thirty years that has 
to be ascertained. It is unnecessary “to 
make a calculation with precision; the’ 
commuted value on any computation (that 
is to say, whatever the rate of interest ad- 
opted from 3 percent. to 6 per cent.) is 
much over Re. 5,000 i.e., far beyond the 
limit of the pecuniary jurisdiction of the 
Munsif’s Court. I am aware that special 
factors existing in the case of a parti- 
cular individual, such as deviation from 
the normal type, may render the mortality 
table inapplicable, but nothing being 
proved, the ordinary method must be ap- 
plied. The quesiion I have been called 
upon to decide is a difficult one, but it 
is not suggested that a better or safer 
method is available. My order, therefore, 
is that the District Munsif on the receipt 
of the record shall return the plaint for 
presentation to the proper Court. I make 
no order as to the costs of the petition. The 
defendant's costs in the lower Court in- 
curred so far are fixed at Rs, 50 which 
the plaintiffs shall pay in any event.: 
AN, Order accordingly, 


RANGOON HIGH COURT 
Full Bench 
Criminal Revision Application No. 240-B 
of 1935 
May 29, 1935 
Pace, O. J., Mys Bu anp Dungey, JJ. 
EMPEROR— PRrosECUTOR 
versus 
MAUNG BO MAUNG—Accoszp 

Criminal Procedure Code (Act V of 1898), s. 197(1)— 
Government transferring power to appoint assistant 
accountant, to Deputy Commissioner—Such accountant 
committing breach of trust—Held, that no previous’ 
sanction of Government was necessary, and that offence 
committed was not in discharge of official duty: 

The power to appoint the assistant accountant was 
transferred by the Government tothe Deputy Com- 
missioner and the assistant accountant so appointed 
committed breach of trust ; 

Held, that by implication the power to remove or 
dismiss them from their office was also transferred and 
in such circumstances there was no room for s. 197, 
Oriminal Procedure Code, to operate, and the pre- 
vious sanction ofthe Local Government was not 
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necessary for the prosecution of the accused. 

v, Jalal-ud-din (2), dissented from. 4 
Held, also that even if the accused had been a 

public servant who is not removable from office save 


by or with the sanction of the Local Government, . 


the sanction of the Local Government would not 
have been necessary before commencing the pro- 
secution, because under s, 197, Criminal Procedure 
Code, the previous sanction of the Local Government 
is only required where the accused is charged with 
any offence alleged to have been committed by him 
while acting or purporting to act in the 
discharge of his official duty. Where it is 
alleged that the accused was 
breach of trust itis plain that, although if he had 
not been a Government Official the accused might 
not have been enabled to commit the offence with 
which he was charged, in committing the alleged 
offence he was neither “acting nor purporting to 
act inthe discharge ofhis official duty,” for he was 
nating not as an official but as a thief. [p. 1037, col. 

Per Dunkley, J—When a public servant commits 
criminal breach of trust in respect of moneys be- 
longing to Government which pass through his 
hands, he cannot be said to be acting or even pur- 
porting to act in the execution of his duty as such 
public servant. The words “ purporting to act” 
connote that the public servant means or intends or 
purports to act as such, or that his action conveys to 
the mind of another that he is acting as such. 
In so committing criminal breach of trust a public 
servant does not mean or intend or purpose to act 
in the execution of his duty; on the contrary, he 
intends to actin direct opposition to his duty, and 
his office provides him merely with the opportunity 
of committing the offence. Nor is his action such 
as to cause another person to think that he is acting 
in the discharge of his duty. Consequently, on this 
ground s. 197, Oriminal Procedure Code, could have 
no application in the present case. [p. 1087, col. 2.] 

Cr. R. App. from an order ofthe First 
Additional Magistrate, Prome, dated 
March 30, 1935. 


Mr. A. Eggar, for the Crown. 

Mr. Thet Tun, for the Accused. - 

Page, C. J—In this case Maung B 
Maung was prosecuted before the First 
Additional Special Power Magistrate of 
Prome for an alleged offence of criminal 
breach of trust as a public servant under 
s. 409, Penal Code. Maung Bo Maung at 
the time when he was prosecuted was an 
assistant accountant employed at the 
Theogon Sub-Treasury, and in that capacity 
he was a public servant within the mean- 
ing of that term as used in s. 197, Crimi- 


nal Procedure Oode (Act V of 1898). 
on 197 (1) of the Code runs as fol- 
ows : 


“When any person who is a Judge within the 
meaning of s. 19, Penal Code, or when any Magistrate, 
or when any public servant who is notremovable 
from his office save by or with the sanction of 
a Local Government or some higher authority, is 
accused of any offence alleged to have been com- 
mitted by him while acting or purporting to act 
in the discharge of his official duty, no Court 
shall take cognizance of such offence except with 
the previous sanction of the Local Government.” 
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In the present case the sanction of the 
Local Government has not been obtained,’ 
and the First Additional Special Power 
Magistrate before whom the case was 
tried was of opinion that sanction was 
necessary as the case fell within s. 197 of 


the Code. In these circumstances the First 
Additional Special Power Magistrate 
directed “that the accused Maung Bo 


Maung he released as far as this case is 
concerned”. 

It may be well to point out that a direc- 
tion in that sense is not a form oforder 
known to the law. The learned Govern- 
ment Advocate has now applied for revision 
of this order upon the ground that in the 


- circumstances of the present case the sanc- 


tion of the Local Government was not 
required. That depends upon whether 
Maung Bo Maung wasa “public servant 
who isnot removable from his office save: 
by or with the sanction of a Local Govern- ` 
ment or some higher authority.” If what 
had happened had been that, the appoint- 
ment of an assistant accountant of the 
Treasury lying with the Local Government, 
the Local Government had merely 
authorised some other person or authority 
to make the appointment for them, I am 
of opinion that the appointment of Maung 
Bo Maung would have been an appoint- 
ment by the Local Government, and 
inasmuch as the power of appointment 
connotes the power of dismissal (See s. 16 
of the General Clauses Act I of 1898), it 
would have followed that the power to 
remove Maung Bo Maung remained vested 
in the Local Government, and Maung Ba 
person who was “not 
removable from his office save by or with 
the sanction of the Local Government.” 
I respectfully agree with the following 
observations of Coutts-Trotter, J. that are 
referred toin Kyaw Htinv, Ah Yeo (1): 
“In my opinion the delegation by the Local 
Government of its power to a special officer only 
means that the Local Government performs that 
act itself through the medium of a particular 
officer as the channel through which it is done; 
and it is an ordinary case of qui jacit per 
alium facit perse. It is no doubt done in ac- 


cordance with that delegation, but nevertheless it 
remains the act of the Local Government.” 


On the other hand if the power of ap- 
pointing Maung Bo Maung, assistant 
accountant of the Treasury, had duly been 
transferred to some other authority by 
the Local Government or otherwise, then 
inasmuch as the power of appointment 
involves the power of removal, the sanction 


Q) 12 R 530; 152 Ind. Oas. 366; AIR 1934 Rang. 
238; (1934) Or. Cas. 1039; 36 Or. LJ 77. 
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of the Local Government in the present 
case would not be necessary, because 
Maung Bo Maung would not be a publicserv- 
ant “not removable from his office save or 
by or with the sanction of the Local Govern- 
ment.” The determination of the present 
case, therefore, depends upon whether or 
not the power of appointment and removal 
of assistant accountants in the Treasury 
had been duly conferred upon or transfer- 
red to some authority other than the 
Local Government. Now, under s. 96-B 
(1), Govérnment of India Act, it is provided 
that in the case of every person in the 
civil service of the Crown in India “no 
person inthat service may be dismissed 
by any authority subordinate to that by 


. which he was appointed” and by s: 96-B (2): 


“The Secretary of State in Council may make 


rules for regulating the classification of the 
civil servicesin India, the methods of their re- 
‘+ eruitment, their conditions of service, pay and 


allowances, and discipline and conduct. Such rules 
“may, to such extent and in respect of such matter 
` as may be prescribed, delegate the power of making 
rules to the Governor-General in Qouncil or to 
Local Governments, or authorise the Indian legisla- 
ture or local legislatures to make laws regulating 
the public service.” 

Now, on April 27, 1926, the Secretary of 
State under the rules passed on that date in 


r. 4 prescribed that : were 

“4 (1), Notwithstanding anything contained in 
any rule made under, or confirmed by, the Govern- 
ment of India Act, the power to make rules 
regulating the conditions of service, pay, allowances, 
and pensions of provincial and Subordinate services 
and of officers holding special posts is hereby 
delegated to the Local Governments of Governors’ 
Provinces, provided that no such rule (not being 
a rule regulating compensatory allewances) shall 
adversely affect any person who was a member 
of a provincial or subordinate servica or Was hold- 
ing á special post on March 9, 1926.” 

“On November 5, 1926, as appears from 
“LE” Oircular No. 48 of 1926, the Local 
Government made certain rules inter alia 
regarding the appointment — of treasury 
accountants, and under r.4 it is laid down 
that : i À 

“The grade of assistant accountant is common 
both to the Head-quarters Treasury and to the 
Sub-Treasury establishment. The sanctioned 
scale of pay is Rs. 45—5—70 and appointments to 
this grade are made by the Deputy Oommissioner 
from candidates who must be qualified under the 
clerkship rules.” r 

Now, Maung Bo Maung was appointed 
as assistant accountant of the Treasury, 
Thegon, on September 24, 1929, and he 
was appointed to that position by the 
Deputy Commissioner. It follows there- 
fore that the Deputy Commissioner is the 
authority with power to remove or dismiss 
him from the. office. On June 19, 1930, 
‘the Setretary of Sate for India in 
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Council], pursuant to the powers conferr- 
ed by sub-s, 2, s. 96-B, Government of 
India Act, made certain rules, Under 
r. (1) (2) of these rules the Civil Services 
(Governors’ Provinces) Classification Rules 
and the Oivil Services.(Governors’ Pro- 
vinces) Delegation Rules, 1926, are cancel- 
led, one of such Delegation Rules being 
r. 4 (1) of April 27, 1926. ` By r.7 however 
it is provided that: 

“Where by these rules power is delegated to, or 
conferred upon, and authority to make rules regulat- 
ing the classification the methods of recruitment, the 
conditions of service, the pay, allowances and pen- 
sions, or the discipline and conduct of any class of 
the Civil services specified in r, 14, the rules, notifica- 
tions, and orders, by whatsoever authority made, 
regulating these matters in reepect of that class, 
which were in operation on the date these rules were 
made, shall remain in operation except in so far as 
they may be inconsistent with these rules or may 
be specifically cancelled or modified in exercise of the 
aforesaid power by the authority to which it is 
delegated.” 

It followed therefore that r. 4 of the 
Delegation, Rules of April 1926 would re- 
main in force except in s0 far as it was 
inconsistent with the rules of 1980. By 
r. 44 of 1930 it is provided that: 

“The power of making rules providing for the 
following matters in respect of subordinate services 
under the administrative control of a Government is 
hereby delegated to such Government, namely: (a) 
the making of first appointments, (b; the methods 
of recruitment, (c) the number and character of 
posts, and (d) conditions of services, pay and allow- 
ances and pensions; i . 
and by r. 54 it is prescribed that : 

“The power to make rules prescribing the penalties 
that may be imposed on members of subordinate . 
services under the administrative control of a Govern- 
ment, the authorities which may impose such 
penalties, the appeals which may be preferred from 
orders imposing such penalties, the conditions sub- 
ject to which and the authorities by which such 
orders may be reversed or altered in cases in which 
no appeal lies or in which no appeal ie preferred, 
is hereby delegated to such-Gavernment; 
and under r. 49 the penalties referred to 
in r. 54 include removal or dismissal from 
the civil service of the Crown. In my 
opinion r. 4 of the Delegation Rules of 
April 1926 was neither abrogated by, nor 
inconsistent with, the rules of 1930, and 
therefore it governs the legal position of 
Maung Bo Maung so far as his appoint- . 
ment ard dismissal are concerned. I am 
of opinion that under r. 4 of November 5, 
1926, the Local Government did not 
authorise the Députy Commissioner to act 
for them in appointing Maung Bo Maung but 
transferred out and out to the Deputy Com- 
missioner the power to appoint assistant 
accountants within his district and by 
implication the power to remove or dismiss 
them from their office. In my opinion in 
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such circumstances there is no room for 
s. 197, Criminal Procedure Code, to oper- 
ate, and the previous. sanction of the Local 
Government was not necessary for ‘the 
prosecution of Maung Bo Maung in tke 
present case. It is unnecessary to consider 
whether the actual decisionin Kyad Htin 
v. Ah Yeo (1) was correct or not because 
that case turned upon provisions of law 
other than those with which we are con- 
cerned in the present case. Each case 
depends upon its own facts, and it is 
neither necessary nor desirable in the pre- 
sent case that we should investigate the 
ratio decidendi or the validity of any 
decision other than that which is under 
consideration. I desire to add however that 
even if Maung Bo Maung had been 
“a public servant who is not removable from office 
save by or with the sanction of the Local Govern- 
ment,” 
the sanction of the local Government 
would not have been necessary before com- 
mencing the present prosecution, because 
under s. 197 the previous sanction of the 
Local Government is only required where 
the accused is charged 
“with any offence alleged to have been committed by 
him while acting or purporting to act in the discharge 
of his official duty.” 

In the present case in which it is alleged 
that Maung Bo Maung was guilty of cri- 
minal breach of trust it is plain that, 
although if he had not keen a Government 
Official, Maung Bo Maung might not have 
been enabled to commit the offence with 
which he was charged, in committing the 
alleged offence he was neither “acting nor 
purporting to act in the discharge of his 
official duty,” for he was acting not as 
an official but as a thief. Upon this 
further ground also, the application, in 
revision must be accepted; the order of 
which complaint is made is set aside, and 
the proceedings returned to the First Ad- 
ditional Special Power Magistrate of Pro- 
me in order that they may be continued 
and determined according to law. 

Mya Bu, J.—I agree. 

Dunkley, J.—I agree with my Lord the 
Chief Justice, but desire to add afew 
observations. In order that sub- s.(1), s. 
197, Criminal Procedure Code, may be ap- 
plicable tothe trial of a public servent for 
an offence two conditions .are necessary; 
first, that the public servant in question 
should not be removable from his office 
save by or with the sanction of the Local 
Government, and, secondly, that the offence 
which he is alleged to have committed 
should have been committed by him while 
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of his official duty. To my mind, itis 
clear that when a public servant commits 
criminal breach of trust in respect of 
moneys belonging to Government which 
pass through. his hands, he cannot be said 
to be acting or even purporting to act in 
the execution of his duty as such public 
servant. The words ‘“‘purporting to act” 
connote that the public servant means 
or intended or purposes to act as such, 
or that his action ‘conveys to the mind 
of another that he is acting as such. 
Now in so committing criminal breach 
of trust .a public servant does not mean 
or intend or purpose to actin the execu- 
tion of his duty ; onthe contrary,- he in- 
tends to act in direct opposition to hig 
duty, and his office provides him merely 
with the opportunity of committing the 
offence. Nor is his action such as to cause . 
another person to think that he isacting 
in the discharge ofhis duty. Consequently, . 
on this ground s, 197, Criminal Procedure 
Code, can have no application in the 
present case. With regard to the second 
condition, that the public servant in 
question should be removable from affice 
only by or with the sanction of the Local 
Government, it is clear from the terms 
of the section that if any authority 
subordinate to the Local Government has’ 
the power of removal], s. 197 of the Code 
could not have any application. i 
We have been referred in the course of 
argument to Emperor v. Jalal-ud-Din 
(2). With -all due respect to the learned 
Judges who decided that case, it seems 
to me that there was some confusion of 
thought between a delegation of authority 
and a conferment of authority on some 
other person, and for this reason the 
illustration given in the judgment. of 
the powers of the Chief Justice to aps 
point officials of the HighCourt, was not 
apposite. In its true sense “to delegate” 
means to appoint @ person to exercise 
authority on one’s behalf. If that is what 
was dove by the Local Government, then 
the maxim qui facit per alium facit per 
se would be applicable, and it would 
have to be held that the act of the 
authority to whom the power of removal 
was, delegated was the act of the Local 
Government, and that. therefore the re- 
moval was the act of the Local Governa 
ment and not of any subordinate authority, 
But if the Lccal Government, under statu. 
(2) 48 A 264; 92 Ind. Cas, 857;-A IR 1926 an, 
271; 27 Or, L J 345; 244 LJ 230; LR7 A 41 Or ~: 
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tory powers grants to an authority sub- 
ordinate to itself power to appoint and 
remove, which power can be exercised in- 
dependently of the Local Government, then 
obviously the appointment is made, not 
by the Local Government, but by the 
subordinate authority. I agree with my 
Lord the Chief Justice that r. 4, Delegation 
Rules, made by the Secretary of State for 
India in 1926, has given power to the 
Local Government, in respect of the 
subordinate services, “not merely to 
delegate the power of appointment and 
removal to a subordinate authority, but 
to authorise such subordinate authority 
independently so to appoint or remove, 
and a 4 of the rules of 1926 has not 
been cancelled by the Secretary of State's 
more recent rules of1930, but, on the con- 
trary, has been amplified and explained 
so as to make it clear that the authority 
granted by r.4 was not merely @ power 
of delegation but authority to give indepen- 
dent power of appointment and removal. 
In regard to assistant accountants this 
authority has been exercised by thé Local 
Government in Local Government “L 
Circular No. 48 of 1926, and the power 
thereby conferred upon Deputy Commis- 
sioners is not a delegated authority, but 
a power to appoint and remove in- 
dependent of the Local Government. __ 

We have been asked to express our dis- 
sent from the judgment of my learned 
brother Mosely, in Kyaw Htin v. Ah Yeo 
(1), but in deciding the application before 
us, it is unnecessary and, in fact, is impos- 
sible to express an opinion as to the cor- 
rectness or otherwise of this judgment, 
which turned upon a consideration of the 
special provisions of the Burma Excise 
Act and the notifications thereunder and 
is only an authority for what it actually 
decided. If I may, with all due respect, 
say so, I think it would perhaps have 
been better: if my learned brother had 
based his decision solely on the special 
provisions of this Act, without reference 
to the rules under the Government of 
India Act. In all such cases as Kyaw 
Htin v. Ah Yeo (1), where a Special Act 
is concerned, special considerations arise 
which do not arise in a case like the 
present, which turns upon the rules made 
under the Government of India Act 
only. I agree that this case must now 
be sent back to the First Additional 
Special Power Magistrate of Prome with 
a direction to him to re-arrest the 
respondent and proceed with the trial. 
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As the respondent has so far been on 
bail, there will be no objection to re- 
leasing him again on bail. ; i 
D. Application accepted. 


_ CALCUTTA HIGH COURT 
Civil Rules Nos. 989 and 1017 to 10200 
1934_ ; 
January 25, 1935 
R. C. MITTER, J. 
MANORAMA DEBI—PLAINTIFF — 
PETITIONER 
versus 
WAJADI ACAN AND otarres—DEFENDANTS 
— OPPOSITE PARTIES 

Civil Procedure Code (Act V of 1909), 0. XX,r.1l 
—Instalment decree—Duty of Court to give reasons 
for granting instalments—Small Cause Court not 
giving reasons—Power of High Court to interfere— 
Decree—Suit on bond—Amount of claim not disputed 
—Decree for lesser amount cannot be passed— 
Practice. 

Even a Small Oause Oourt in granting 
instalments is required under the provisions of- 
O. XX, r. 11, Oivil Procedure Oode, to state its 
reasons for granting the prayer. Simply because 
instalment is prayed for and the claim is not con- 
tested, that does not entitle a debtor to get an. 
instalment decree as a matterof courss. In making 
orders for instalments not only the condition of the 
debtor and his ability to pay must be considered 
but also all other circumstances must be taken 
into consideration, namely, the date when the loan 
was incurred, the amount of the loan, the amount 
of the instalments ordered and the number of 
years in the course of which it is to be satisfied, 
An instalment decree spreading the instalments 
over a large number of years isa thing oppressive 
Court should, in’ passing 
instalment decrees, be careful to guard also the 
interest of the creditor. Too much pity on a debtor 
is not the consideration which is to prevail over 
allother claims. Where the Small -Oause Court 
Judge has given no reasons for allowing instalments, 
the High Oourt in revision has power to’ interfere 
with the decree. Balgobindram Bhakat v. Chhedilal 
Shah (1), relied on. we 

Where the plaintiff sues for recovery of money 
due on a bond and the defendant does not dispute ` 
the amount of claim, the Court should decree the 
plaintiff's claim in full and not grant a decree in 
part. 

C. Rul. from the orders of the. 
Munsif, First Court, Madaripur. 

Messrs. Amarendra Nath Bose and Uruk- 
ram Das Chakravarty, for the Petitioner. 

Mr. Santosh Nath Sen, for the Opposite 
Parties. 

‘ Reviston Caszs Nos. 989, 1018 anb 1019 

oF 1934. 

Order,—In these cases the plaintif 
instituted suits for recovery of money due © 
on bonds. Defendants did not dispute the ` 
amount of claim. Still the Munsif has ` 
granted decrees in part. It isvery difficult 
to follow how in these circumstances when 
there was no dispute as to the amount due 
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the Munsif could have decreed the plaintiff's 
suit for amounts lesser than those claimed, 
The decrees will have to be modified 
accordingly and the plaintiff's claim 
decreed in full. The defendants in these 
cases, as I have stated, admitted the 
claims but prayed for instalments spread- 
ing over a very long time as for instance, 
in Civil Revision Case No. 989, which 
corresponds to Suit No. 401, the claim 
was laid at Rs. 40 but the decree given 
was for Rs. 36 and this amount was 
directed tobe paid ininstalments of Rs. 3 
in each quarter, that isto say, Rs.3 in 
Ashar, Rs. 3in Aswin, Rs. 3 in Pous and 
Rs. 3 in Chait. In making decrees for instal- 
ments, the lower Court should not onlyflook 
into circumstances and means of the defen- 
dants but should also look into the position 
of the plaintiff. If an instalment of very 
small amounts is granted it may be that 
the decree-Lolder would have to spend a 
- good portion thereof for the purpose of with- 
drawing the instalments if deposited in 
Court. Having regard to all the circum- 
stances of the cases, I modify also the 
order for instalment. The defendants are 
to pay the balance that may be found 
due on the basis that the plaintiff's 
claim is to be decreed in full in two 
equal instalments, one to be paid by the 
end of Chait 1341 and the other by the 
end of the month of Aswin 1342, In 
default of the payment of any one’ in- 
stalment the whole amount will become 
due with interest at 6 per cent. per annum, 
There will no order for costs. Suit No. 401 
is decreed for Rs. 40 with costs Rs, 5-8-9 
total Rs, 45-8-9, Suit No. 351 is decreed 
for Rs. 30 with costs Rs. 4-8-9 total 
Rs. 34-8-9 and Suit No. 366 is decreed 
for Rs.55 with costs Rs. 7-8-9 total 
Rs. 62-8-9, 

- Crvit Ruviston Cass No. 1020 or 1934. 

The only question in this case is the 
question . of instalment. The order for 
instalments which I have made in the 
Rules just now disposed of will also govern 
this Rule, that is to say, in lieu of instal- 
ments passed by the Court below the 
defendants are directed to pay the balance 
of the decretal amount in two equal 
instalments, one to be paid by the end 
of Chait 1341 and the other by the end of 
Aswin 1342, In default of payment of the 
first instalment, the whole amount will 
be recoverable with interest at 6 per cent. 
per annum. 

Crvit Reviston Casg No. 1017 oF 1934, 
{In this case the plaintiff instituted a suit 
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to recover a sum of Rs. 200 from the 
defendant on a bond executed as far 
back as 1925. Small payments were made 
and at the date of the institution of the 


suit on a calculation of the interest in. 


terms of the bond a sum of Rs. 404-4-0 
was due to the plaintiff. The plaintiff 
remitted Rs. 204-4-0 and sued for Rs. 200, 
the balance, The defendant did not 
contest the claim, but he prayed for 
instalments. In his deposition he says thus: 
“I want kist for 12 or 14 years in Aswin. 
I have a jama of Rs. 10-6-0." A pre- 
posterous prayer was made by the defen- 
dant when he wanted to repay the money 
borrowed asfar back as 1925 in respect 


of which the creditor had given up a” 


large amount by way of remission in 12 
or 14 years. 
to have come to the conclusion from the 


absurdity of the claim that the prayer ` 


for instalment was really not bona fide 
but only intended to harass the creditor, 
But however, the learned Munsif simply 
records his order in this form : ‘'Decreed 
on admission with costs”, 
decretal amount with costs is set out, 
This amounts to the sum’ of Rs.. 230-5-§, 
Then the instalments are given in these 
words: “Rs. 25 in each Aswin, Rs.15 in 
each Chait 1341 to 1345 B. S., Rs, 30-5-6 
in Aswin 1346”, that is to say, on a bond 
executed in the year 1332 on which a 
suit was instituted in the year 1340, the 
decree is to be satisfied by instalments 
spreading over up to the year 1346, Even 
a Small Cause Court in granting instal- 
ments is required under the provisions 
of O. XX, r. 11 to state its reasons for 
granting the prayer. Simply because in- 
stalment is prayed for and the claim ig 
not contested, that does not entitle a debtor 
to get an instalment decree as 4 matter 


of course. In making orders for instalments - 
not only.‘the condition of the debtor and’ 


his ability to pay’ must be considered but 
also all other circumstances must be 


taken into consideration, namely, the date - 


when theloan was incurred, the amount 
of the loan, the amount of the instalments 
ordered and the number of years in the 
course of which it is to be satisfied, An 
instalment decree spreading the instalments 


over a large number of years isa thing. 


oppressive to the creditor and the Oourt 


should, in passing instalment decrees, be - 


careful to guard also the interest of the 
creditor. Too much pity on a debtor is 
not the consideration which is to prevail 
over all other claims; 


The learned Munsif ought ` 


Then the 


Inasmuch as the: -° l 


4040 


Small Cause Court Judge has given no 
reasons for allowing instalments, I have 
the power to interfere with the decree 
and I do interfere with the same. 

In the observations that I have made 
I am supported by the principles | for- 
mulated in the judgment of Mookerji, d., 
and Teunon, J., in Balgobindram Bhakat 
v. Chhedilal Saha (1). Having considered 
all the circumstances of the case, I think 
in the interest of justice in substitution of 
the instalments ordered by the Court below 
the following order should be passedjand 
I pass it accordingly, namely, the defen- 
dant must pay the balance of the decyetal 
amount to the plaintiff in two equal instal- 
ments, ihe first instalment to be paid within 
the month of Sravan 1342 and the second 
instalment to be paid within the month 
of Aghrahan 1342. In default of the 
first instalment, the entire unpaid decretal 
amount will fall due with interest -at 6 
per cent. In the circumstances of the 
case, I do not grant any hearing fee to 
the petitioner. But he will‘ have other 
costs of this Rule. 


N. . Order accordingly. 
(1) 6 Ind, Cas. 552; 110 L J 431. 

2 | 
MADRAS HIGH COURT 
Second Civil Appeal No. 2224 of 1927 
September 6, 1934 
Beaster, O. J. ano Kine, J. 
Paniyil Kalliani Amma's Thavazhi 
Karnavan DAMODARAN NAIR— 
APPELLANT 


versus 
Valvor Tarwad Karnavan ACHOTHAN 
NAIR AND OTHERS—RESPONDENTS - 


Malabar Law—Verumpattam lease--Presumption— . 


Avakasam paid to landlord, if rent—Lvidence of its 
payment—Adméssibility of, to prove nature of lease— 
Evidence Act (I of 1872), s. 92, proviso 3—Practice 
Finding based on surmise, if can be set aside— 
Suit premature at its inception—Wihen can be dec- 
reed. 

Tn the case of a verumpatiam lease the presump- 
tion is that it runs for one year only and the 
burden is on the lessee to show the consrary. 
Gangadhara Pattar v. Manavikrama (1), referred 
0. f 
: The consideration for a lease is the rent to be 
paid, and the payment of the “ avakasam " is clearly 
in the nature of acondition precedent, evidenze as 
to which is permitted by proviso 3, s. 92, Evidence 
Act, This evidence, therefore, cannot be _ exclud- 


d. 

Š A finding based wholly upor-sùrmise yithout any 

positive evidence to support it can be set aside. — 
Although it is open to the Court in appropriate 

circumstances, to decree a sult premature in its in- 
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ception, yet in exercising ‘the discretion, the Oourt 


should be guided by the clear principle that no 
injustice should be done to the defendants. 


S. ©. A. against the decree of the 
Sub-Judge, Ottapalam, in A. 8. No. 103 
of 1925. 
i Mr. C. Unnikanda Menon, fòr the Appel- 
ant. > 

Mr. K. P, Krishna Menon, for the Res- 
pondents, ; 


Judgment.—The jenm right in the pro- 
perty with which we arè concerned in this 
appeal belongs to the Eralpad Raja of | 
Calicut as part of his stanom. In 1913 
it was granted on two verumpattam leases 
to tenants of whom defendants Nos. 1 to 
8 are the present representatives. These 
leases are Exs. B and ©, the former 
covering items Nos. 1 to 10 and the latter 
items Nos. 11 to 14 of the items in suit, 
In 1920, by Ex. A, the then holder of the 
stanom granted a melcharth to the plaintiff 
with powers to evict the Raja's tenants. 
In 1923 plaintiff sued on this melcharth, 
and obtained a decree for eviction from 
the District Munsif of Palghat, which decree. 
was reversed by the Subordinate Judge 
of Ottapalam. Plaintiff has accordingly 
appealed to the High Court. Two reasons 
were given by the learned Subordinate 
Judge for his decision and it is those 
reasons which have now to be considered, 
by us. The first was that the melcharath 
itself was invalid, the money borrowed under 
it not having been borrowed for .a pur- 
pose binding upon the stanom. The second 
was that the suit was premature. The 
defendants were entitled under their leases 
to remain in possession for 12 years, t. en 
until 1925, and the suit was brought in 
1923. On both these points, it may be men- 
tioned the Subordinate Judge's findings 
differed from those of the District Munsif. 
The first of these reasons is not seriously 
sought to by supported by the learned 
Advocate for the respondents. The facts 
are that the Rajah was in urgent need 
of money in order to avert the sale of 
stanom ~property attached in execution of 
a decree against the stanom. The Subs 
ordinate Judge does not dispute these 
facts but suggests that various alternative 
ways of raising money might have been 
open to the Raja. It is not disputed bes. 
fore us that this finding is based wholly 
upon surmise without any positive evidence 
to support it. That being so, we must hold 
that the melcharth is not invalid. i 

It is the second reason which has been 


` 
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the main point of contention argued before 


us. The learned Advocate for the appellant 
relies very strongly upon the ruling in Gan- 
gadhara Pattar v: Manavikrama {1). ‘This 
deals with a verumpattam lease, filed in 
this case as Ex. D; executed in favour of 
the holder of another similar stanom in 
the Zamorin’s family at Calicut and couched 
in somewhat similar though in by no means 
identical terms with those in the leases 
now beforeus. It was there held, following 
the authority of the Sadar Adawlat Court 
in 1856, that if a verumpattam lease did 
not specify the term for which it was to 
run, it was to be deemed to run for a 
single year only. It need hardly bemen- 
tioned that the present leases (Exs. B and C) 
specify no term. The argument for the 
appellant then proceeds on the assumption 
that in order to prove that their leases 
were to run for 12 years the respondents 
must establish the existence of a custom 
at variance with the ordinary 
the evidence in this case is far 
sufficient to prove any such custom. fn our 
view, however, it is unnecessary to approach 
the case from this point of viex, ard it 
will be enough to consider the evidence 
relating to these identical items of lande, 
The decision in Gangadhara Pattar v. 
Manavikrama (1) seems to us to amount 
tono more than this, that the presumption 
in the case of any verumpattam lease is 
that it runs for one year only and that 
the burden is upon the lessees to show the 
contrary. 

The previous history of these items can 
be traced back for a generation or so, each 
of the two leases berag in renewal of three 
previous leases. Those which preceded 
Ex. B were executed in 1882-83, 1897-93 
and 1902-03 and those which preceded 
Ex. © in 1885-86, 1893-91 and 1901-02. Now 


at first sight an examination of these dates. 


would seem to negative the respondent's 
contention as to the inteivals between the 
successive leases are less than 12 years. 
But it is well-known and has been pointed 
out by the Subordinate Judge that the 
holders of these stanoms in Calicut succeed 
to their positions late in life and either 
by -death or by what may be called “pro- 
motion” to a higher stanom occupy them 
for only a short time. Itis not unreasonable 
therefore to explain the frequency of these 
` renewals as due to the desire of each succes- 
sive “stani” to take fresh leases and enjoy 
the benefit of the premiums which he then 


(1) 6 L W 491; 42 Ind. Cas, 268; AIR 1918 Mad. 
453; 33M LJ 512, ; 
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exacts from his tenants, This circumstance 
coupled with the fact that there has been 
no eviction since the time when leases 
began makes it impossible for us to take 
the dates asin any way conclusive against 
respondents. 

Now this is not the first time that the 
tenants of this land have set up a right 
to remain in possession for 12 years. Suits 
were filed to evict them by a melcharthdar 
in 1906 when the immediately preceding 
leases were in force. The. District Munsif 
then held that the suits were premature, 
and both first and second appeals against 
his decree were unsuccessful. The second 
appeal was prosecuted by plaintiff's mother 
to whom the ‘melcharth had been assigned. 
Again in 1916 plaintiff's mother herself 
brought suits to evict the tenants who of 
course were then holding under the present 
leases. Oneof her plaints has been filed here 
as Ex. 7 and she there refers to the previous 
litigation which began in 1906 and states 
that the 12 years’ period of the demise of 
1902 had expired in 1914, and that her 
cause of action dated from 1914. She 
does not mention the present lease of 1913 
in her plaint. Plaintiff's mother succeeded 
in the Munsif’s Court but failed on both 
first and second appeal to establish the 
validity of her own melcharth. Tt 
was held by the High Court that 
an argument that the demise: of 1902 
did not enure for 12 years could not be 
allowed to be raised asthe suits had been 
brought on the assumption that it hag 
enured for that period. There have thus 
been two previous attempts to evict defen- 
dants or their predecessors from these lands 
through the Courts. In the first at- 
tempt it was definitely held that. 
the defendants had a right to remain in 
possession for 12 years under the lease of 
1902 (which is in no way distinguishable 
from the present leases) and in the second 
it was naturally enough assumed that they 
had that right. The results of’ this 
litigation are no doubt not binding upon 
the plaintif but they afford strong evidence 
of the fact that defendants are now putting 
forward a true and valid claim. . 

The next part of the evidence relates 
to the payment of an “avakasam“ a kind 
of. premium or renewal fee by the defen- 
dants. Defendants’ witness No. 1 who isa 
“kariasthan” employed by the present 
Eralpad Rajah says, speaking generally 
that in leases like these “avakasams” for. 
12 years are usually demanded.and paid. 
Defendants’ witness No. 2 speaks to the 
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actual payment of Rs. 400 odd as “12 years’ 
avakasam” by the karnavan of the tarwad 
of the present defendants at the time 
when the renewals evidenced by Exs. B 
-and C were granted. Now it is argued 
in second appeal that this evidence of D. 
W. No. 2 is inadmissible, and in support 
of. this argument the ruling reported in 
Krishnaya v. Mohamed Galeb Sahib (2) is 
quoted. There it is laid down that 


‘it is not open’to a party toa document to prove 
by oral evidence a variation in the amount of con- 
sideration for the document,” i 


Very little thought is, however, required 
to perceive that that ruling cannot be 
applied to the facts of the present ‘case. 
The. consideration for -a lease is the rent 
to be paid, and the payment of the 
“avakasam” is clearly in the nature of a 
condition precedent, evidence as to which 
is permitted by proviso 8, s. 92, Evidence 
Act. This evidence, therefore, cannot be 
excluded, and we are bound by the finding 
of the Subordinate Judge accepting it as 
true. It follows that the agreement be- 
tween the jenmi and his tenants must have 
been that the the latter should remain 
in possession for 12 \ ears and that the find- 
ing ofthe Subordinate Judge that this suit 
was premature must be upheld. Gangadhara 
Pattar v. Manavikrama (1) where there 
was no positive evidence of the payment 
of any “avakasam” cannot be resorted to 
as a final authority on the facts of this 
case. - 
One last argument was addressed to us 
on behalf of the appellant. It was urged 
that although the suit might have been 
premature in 1923, it could nevertheless 
be decreed by any Appellate Court giving 
` its decision after 1925, when the 12 years’ 

period under the. leases had expired, and 
we have therefore been. asked to allow 
the appeal on this ground. No doubt it 
is competent to us to do so, and in ap- 
propriate circumstances suits premature 
in.. their inception have been eventually 
decreed. Several instances of the exercise 
of this discretion have been brought to our 
notice, _ But in exercising this discretion 
we must be guided by one very clear prin- 
‘ciple, viz, that we do no injustice to the 
defendants. Now in the present case.if a 
suit were to be instituted to-day to ‘evict 
the defendants, it is. true that they could 
no longer plead that the suit was premature, 
but they would -have a still stronger ground 
of defence. in setting up the rights con- 
ui) SSE ate Pa o R D 

ad. 659; A. Li. ;-und.-Rul, - 2 700; - 
(1930) M W 156, aie aad 
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ferred upon them by the Malabar Tenancy 
Act. That being so, it would be a very 
grave injustice to accede to this request- 
to exercise our discretion on behalf of 
the appellant,,and we cannot do so. In 
the result, therefore, ihis appeal fails and 
is dismissed with costs. : 
A-N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Criminal Revision Nos. 334 and . 
i 354 of 1935 - 
May 24, 1935 
Lort-WiLiiams AND Jaok, JJ. 
KHITISH CHANDRA BOSE— 
ComPLAINANT — PETITIONER 
i VETSUS À 
NANURAM MAKLANIA—ACOUsSED-— . 
Opposite Party 
Criminal triel—Cross-cases— Evidence taken sepa- 
rately one after the other—One argument and one judg- | 
ment—Procedure, legality of—No prejudice caused to 
accused—High Court, if would interfere. 
Where in two cross-cases, the evidence in cach 
was taken one after the other but they were heard 
by one -argument and one judgment was deliver- 


ed ; 

Held, that strictly speaking, the procedure waa 
irregular if not illegal but as no prejudice was there- 
by caused to the accused in their defence, the High 
Oourt would not interfere, Queen-Empress v, Chan 
dra Bhuiya (1), relied on, 


Mr. Sures Chandra Talukdar, for the 
Petitioner. 

Mr, Joges Chandra Sinha, for the Oppo- 
site Party. 

Lort-Williams, J.—These 
were cross-cases of assault. In Revision 
No. 354, the complainant. was a Mar- 
wari gunny broker who held a monthly 
tramway pass. On October 9, in the 
morning, he boarded a car from 
Sealdah to High Court as a first class 
passenger. The accused, who was a 
tramway conductor, asked for his ticket 
and the complainant showed him, his 
pass. It was alleged that the accused 
suspected thaf the ticket was not the 
complainant’s, At any rate, there was 
an altercation between them, during which 
it is alleged, the accused abused the 
complainant and the complainant: re- 
taliated. Upon this, the accused is al- 


two cases. 


‘leged to have called the complainant a 


swine. and assaulted him. Afterwards, 
the complainant went to the thana. and- ' 
lodged a complaint. His pass which 
had been deposited by the accused at 
the thana was returned to him, Subse- 
quently, the complainant went to. the 
hospital. The accused,.; on the other 
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hand, filed a complaint against the com- 
plainant, which is the subject-matter of 
Revision No. 334. The conductors case 
wes that upon being asked for his pass, 
the Marwari refused to show it to him 
and abused him. Further, with the help 
of Marwari fellow passengers, the’ Mar- 
wari assaulted him. fe ee oat 

The Judge first heard the- evidence for 
the prosecution in Revision No: 334. ~ 
There was no evidence for the ‘defence. 
Then he postponed judgment, and heard 
the case which is the ‘subject-matter of.. 
Revision No. 354. In that case, evidence’ 
was again called for the prosecution, but” 
none for the defence. At the .end of. 
that evidence, the Pleaders on bath sides 
addressed the Court with respect to both” 
the cases, and, subsequently, the Magis- 
trate gave one judgment, which ‘is the 
judgment in respect of Revision No. 
354, and in No. &34 he recorded the’ 
. following order: “Vide order in the 
connected case. The accused is acquitted 
under s. 258, Criminal Procedure Code.” 
The Magistrate in his explanation says 
that the occurrence which formed the 
subject-matter of the two cases was the 
same, and as such one was the cross- 
case to the other, and the prosecution in 
the one was the defence in the: other. 
Evidenes in both the cases was separate- 
ly gone into, after hearing which the 
lawyers made the same arguments for 
both, as the facts were the same.. 
Both the cases were decided on their“ 
_Inerits after weighing the evidence in’ 
both, as will appear from the order in 
case No. Or/2380 of 1934 which was con- 
sidered to be a part of the present 
case, 

It is obvious that this procedure’ was 
not objected to by either of the Pleaders. 
No objection was recorded, On the con- 
trary, they both made one speech with” 
regard to thé evidence in both the cases.” 
If objection had been raised by either’ 
of the Pleaders, doubtless the Judge 
would have given separate judgments. 
The procedure adopted by him obviously 
was for the purposes of saving ‘time and 
for convenience, and thé only ` question 
for us to consider is . whether, in these 
circumstances, this procedure was illegal 


or ‘irregular and, if either illegal -or’ 
irregular, whether it is necessary ‘for. 
us to interfere in revision on the 


‘ground that some prejudice has been ezus- 
ed to the accused” in Revision Case’ 
No. 354, In his judgment, the learned Judge 
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after reciting the facts ‘said : 
“Ryidence was adduced in both the cases; and 
it is for determination which story is true and 


on 
his ` 
reasons why he thought 
dence of the Marwari witnesses was 
true... The second witness was a Sikh 
by nationality and not a Marwari and 
the Magistrate said that : 

“his status in life and straightness leaves no 
doubt in my mind that the story of the com- “ 
plainant is true.” 7 : 

Then be dealt with the evidence on 
behalf of the’ conductor, and remarked 
that there was not only hopeless dis- 
crepancy in witnesses’ statement regard- ` 
ing the stage at which the altercation ~ 
and assault took place, but discrepancy 
in the Iaspector’s own statement as to 


where he actually boarded the car: 

“ff hè had actually got into the car at the 
time of the alleged assault on the conductor, ' 
would he not have interfered then and: there to 
stop the assault? Evidently. he came in after 
the incident was over and his deposition that’ 
he saw the alleged assault is false.” 


This appears to be an accurate criti- 
cism of this part of the evidence, be- 
cause the Inspector said that he was at- 
the junction of Central Avenue and 
Harrison Road: On hearing the golmal 
he went into the car; complainant’ was - 
being assaulted by the accused. There: 
were others who stopped the accused. 
Whereas a conductor who was 'in- the 
second-class car said that he heard the 
hallas between the parties. He noted- 
the assault on the complainant’s face.’ 
At the Chitpore Junction, the car stop- 
ped and he noticed the cuts- on -the 
complainant's face. The Inspector came - 
at this junction. That seems to show 
that the assault was just over when the 
car reached *tbe junction and the Inspec-: 
tor boarded it, in which casa he could! 
not: have seen the assault: itself, though ’ 
he might’ have seen-the effects of the 
assault on the face of the conductor. :-It- 
appears ‘that: the Inspector tried to im-. 
prove his evidence on this point, There- 
fore the Magistrate was- justified in 'dis- 
believing -bis evidence and holding that 
it was discrepant. Then the Magistrate 
made this observation: “Over and above 
this it appears that complainant's story, 
in the present case is more probable, 
that: is to say, in addition to the fact 
that he believed the Marwari's witnesses 
and disbelieved the conductor's witnesses; 
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he also thought the Marwari's case more 
probable. ; 

Now, strictly speaking, this procedure 
undoubtedly was irregular, if not illegal. 
Hach case ought to have been tried 
separately, one after the other. But even 
B0, there would have been. no objection 
to the Magistrate postponing judgment 
in the first case until he had disposed 
of the second case. If therefore he had 
followed the regular procedure, there is 
nothing to show that his final conclusion 
would have been different. Assuming 
that he found these discrepancies in the 
evidence on behalf of the conductor and 
came to the conclusion that he could not 
accept that evidence as true, he must 
have acquitted the accused in that case 
and assuming, as he says, that he did 
believe the Sikh witness called on behalf 
of the Marwari, the result must have 
been that he would accept the Marwari’s 
case and convict the conductor of as- 
sault. The. question therefore arises 
whether there is any necessity for us to 
interfere in revision. The case of Queen- 
Empress v. Chandra Bhuiya (1), is very 
much inpoint. In that case there were 
two cross-cases of rioting and grievous 
hurt committed separately for trial before 
a Sessions Judge, who, having heard the 
evidence in the first case heard the 
evidence in the second case, examined 
some of the accused in the one case as 
witnesses for prosecution inthe other and 
vice versa, and subsequently heard the 
argumentsin both the cases together, and 
the opinions of the assessors (who were 
the same in both the cases) were taken 
at. one time, and both the cases were 
dealt with in ‘one judgment. It was 
held that this mode of trial, although 
irregular, did not prejudice the accused 
in their defence, and under such circum- 
stances a trial was not made necessary 
by reason of such irregularity. In these 
Circumstances, and being of opinion that 
no prejudice was done to the conductor 
owing to this mode of trial, we do not 
think it necessary to interfere, and both 
these Rules must be discharged, 

- dack, J.—I1 agree. 


N. Rules discharged. 
(1) 20 O 537. 
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ALLAHABAD HIGH COURT 
Criminal Reference No. 831 of 1934 
January 22, 1935 
KENDALL anD Basra, JJ, 
BANWARI LAL—APPLICANT 
VETSUS 
EMPEROR— Opposttis Party, 

Criminal Procedure Code (Act V of 1898 as 
amended in 1923), sa. 369, 561-4, 439— High Court 
passing order in revision—Power of review—S. 369, 
if modified by s. 561-A. 

The High Court has no power to review an order 
passed by itselfin exercise of its revisional jurisdic- 
tion. It possessed no inherent power to review ita 
judgment before the amendments of 1923 and 
it cannot be said that s, 561-A, Oriminal 
Procedure Oode either modifies the provisions of 
s. 369 of the Code or clothes the Court with any fresh 
power, [p. 1046, col, 1.] 

(Case-law considered.} 

‘Lhe revisional sections do not in themselves give . 
the High Court powerto revise an order of its own, 
andalthough it may be open ta ik to call for the 
record of acase which has already been dealt with 
in revision, there is no power to pass any order which 
would have the effect of setting aside or modifying 
an order passed in revision hy itself. [p. 1016, col, 2.] 

Cr. Kef. from an order of the Sessions 
Judge, Azamgarh, dated July le, 1934, l 

Messrs. 5. B. Johari and B. S. Darbari, 
for the Applicant. 

The Assistant Government Advocate, for 
the Crown. i 


Judgment.—These three applications 
for revision have been referred to us 
because they raise an important question 
of law as to which the learned referring 
Jucge was in some doubt. Applications 
for the revision of the orders passed by 
the lower Court had been already disposed 
of by him. They were applications made 
from jail, but although he had not had 
the advantage of hearing Counsel on 
behalf of the applicant, he had considered 
the applications on the merits and had 
dismissed them. On fresh application beg 
filed through Counsel the question was 
raised of whether he had jurisdiction to 
review his own ders, and he ordered 
notice to be issued, and after hearing 
Counsel passed the order under which the 
cases have been referred to us. 

Section 369, Criminal Procedure Code 
as it now stands, is as follows: 

“Save as otherwise provided by this Code or by 
any other law for the time being in force or in 
the case of a High Court established by Koyal 
Obarter, by the Letters Patent of such High Court, 
no Court when it has signed such judgment 
shall alter or review the same, except to correct a 
clerical error,” N 

But Mr, Johari in dealing with this 
section has pointed out that although the 
general rule is against him, he may be 
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saved by the expression “save as otherwise 
provided by this Code,” for in s. 561 of the 
Code it has been entacted that ‘nothing 
in this Code shall be deemed to limit or 
affect the inherent power of the High 
Court to make such orders as may be neces: 
sary to give effect to any order under 
this Code or to prevent abuses of the 
process of any Court or otherwise to secure 
the ends of justice.” 

It is argued that this modifies the pro- 
visions of s. 369, and that even if the 
later section does not invest the Court with 
any fresh powers, it still recognises the 
inherent power which the Court already 
possesses. 

‘" Yn order to support his-argument Mr. 
Johari has referred us to several cases, 
only three of which however appear to be 
really germane to the present issue. In 
Sripat Narain Singh v. Gobbar Rai (1), a 
Single Judge of this Court had before him 
an application in revision which as he 
remarked was really “in effect an applica- 
tion in review,” and although he finally 
rejected the application “on the ground that 
the matter has been decided, and that 
there was no flaw in the previous decision,” 
there are some passages in his judgment 
which favour the present applicant. For 
instance, he remarked : 

“I am not prepared to say that a Judge of this 
Court cannot review his judgment or decision, But 
it appears to me very clear that the application 
for review must come before the Judge who passed 
the decision which has to be reviewed,” 

This is evidently a reference to r. 8, 
Oh, L of the High Court Rules, to which 
the learned referring Judge has adverted, 
but the question we have now to decide 
is whether the same Judge who dealt with 
the earlier application for revision has 
any jurisdiction to review his own order, 
and in the decision from which we are 
now quoting it appears that Ashworth, J., 
was al any rate doubtful on that question. 
In Emperor v. Shiv Datt (2), a Single 
Judge of the Oudh Chief Court held that 
s. 961, Criminal Procedure Code is in no 
way limited or governed by s. 369 of the 
same Code, and that the High Court had 
power to reconsider the question of sentence 
when the ends of justice required it. It 
should be remarked here that the learned 
Judge has followed a decision of - the 
Lahore High Court, Gul Muhammad v. 


(1) 106 Ind Oas. 680; A I R 1927 All. 724, LR 8 
A133 Or;8 A I Or. R 337,25 A L J 100; 29 Or.L 


J 38. 
(2) Lit Ind. Oas 513; AI R 1928 Oudb 492; 29 Or 


LJ 893; 3 Luck 680; 5 O W N 641. 
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Pir Akbar Ali (8), which has since been 
overruled by a Division Bench of.the same 
Court as we shall presently- show. The 
third case on which Mr. Johari relies is 
an unreported decision of a Bench of this 
Court in which the learned Judges had 
in revision enhanced the sentence passed 
against the accused, but subsequently found 
that notice had not been served on the 
accused, and they, therefore, reviewed the 
case and held that the order passed 
enhancing the sentence was without juris- 
diction. 

‘On the other side,:the learned Assistant 
Government Advocate has called our atten» 
tion to a good many authorities which 
are very much to the point. In Queen- 
Empress v. Durga Charan (4), a Bench 
of this Court held that the High Court 
has no power under s. 369, Criminal 
Procedure Code, to review an order dis- 
missing an application for revision, and 
the only remedy is by an appeal to. the 
prerogative of the Crown as exercised by 
Local Government. This decision 
is dated 1885, and we must point out 
that s. 369, Oriminal Procedure Code as 
it stood at that time has since been 
amended, but the decision of the Bench 
is authority for showing that at that time 
the High Court had no power to review 
suchan order. In tho case of Govind Sahai 
v. Emperor (5), a similar opinion was 
expressed by a Bench of two Judges of this 
Court in 1915, and in 1922 a Single Judge 
held that the High Court had no power 
to review its ownorder dismissing a cri- 
minal appeal: Emperor v. Kale (6). - The 
most recent decision of this Court to which 
we have been referred is that of Bennet, 
J., in the case, of Kunji Lal v. Emperor 
(7), in which after a comprehensive survey 
of the decision of various High Oourts, 
including that of the Oudh Chief Court 
the learned Judge held that the High 
Court has no power under s. 561 (A), 
Criminal Procedure Code, to review its 
judgment in a criminal revision when 
once it has been pronounced and signed, 
He noticed the fact that s. 369 of the 
Code had been amended in 1923. Before 
that date the section read in the Criminal 


(3) 99 Ind. Cas. 604; AI R 1927 Lah. 129; 28 Cr, 
LJ 172 


(4) 7 A672; A W N 1835, 177. 

(5) 32 Ind. Oas, 333; AI R 1916 All, 183; 17 Or, LJ 
47; 38 A 13k. 

(6) 74 Ind. Cas. 270; A I R` 1923 All. 473; 24 Or. L 
J 766; 45 A 143. 

(7) 151 Ind, Cas. 744; 5 T R 1935 All, 60; (1935) Or, 
Cas. 1020; 35 Or, L J j1485, = feos 
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‘Procedure Code of 1898 : ' : 
“No Court other than a High Court, when it 
has signed tts judgment, shall alter or review 
‘the same, except as provided in ss. 395 and 484 
‘or to torrect a clerical error.” , 
But it is clear from the farlier deci- 
sions of the Allahabad High Court to 
which we have referred that this section 
and also the similar section in the Gri- 
minal Procedure Code of 1882 were not 
interpreted to mean that the High Court 
. had an inherent right of reviewing an 
order passed by itself in revision. It 
follows, therefore, that when the section 
_ was amended in 1923 in such a way ab 
to- show that the High Court hed no 
power of altering or reviewing a judgment, 
- except to correct a clerical error, the legisla- 
ture did not attempt or intend to deprive 
the High Court of any inherent power 
which it had hitherto possessed. This 
point is of importance when we consider 
the application of s. 561 (A) which was 
also introduced into the Code in 1923. 
That section does not, in terms, invest the 
Court with any powers which it did not 
possess before. But it does refer to an 
inherent power of which the High Court 
is already in possession. We have given 
above the authority for holding that the 
. High Court possessed no inherent power 
. to review its judgment before the amend- 
ments of 1923. Consequently it cannot 
be said that s. 561 (A) either modifies the 
provisions of s. 369 or clothes the Court 
with any fresh power. The matter has 
been recently considered by a Bench of 
the Lahore High Courtin Raju v. Emperor 
. (8). This decision overrules. a previous 
decision of a Single Judgein Mathra Das 
v. Emperor (9) on which the Oudh deci- 
, Sion in the case of Emperor v. Shiy Datt 
(2), was based. In discussing the effect 
of s. 369 the learned Judges remarked : 


“This does not affect any powers inherent in the 


Court, as there never has been any inherent power ' 


in the High Court to alter or review its own 
judgment in a criminal case once it has been pro- 
nounced and signed, except in cases where it was 
passed without jurisdiction or in default of ap- 
pearance without an adjudication on the merits. 
‘With this view all the Courts in India are in 
accord, and it is not disputed that thie was the 
law prior tothe addition of 5,561 (A) of tha Crimi- 
nal Procedure Code by the Act of 1903.” 

It was, however, contended befcre the 
Bench that the introduction of s. 561 (A) 
had altered the law, and given to the 
High Court power to do something which 
it could not do before. But this contention 

(8) 110 Ind. Cas. 221; A I R1928 Lah. 462; 29 Or. 
L J 669; 10 Lah, 1; 10 A I Or. R 494. 

(9) 99 Ind. Cas. 1039; AI R 1927 Lab, 139; 28 Or. L 
J 239; 9 Lah. L J 424 ‘ a 
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wad not accepted by the Bench, who 
pointed ‘out Hat the High Court is not 
gives hor did it ever possess any unre- 
tricted and undefined Power to make any 
order which it might please t6 cobbider 
was in the interests bf justice. In this 
tonnection we may refer to a recent un- 
reported decision of a Bench of this 

jourt, namely, Criminal Appeal No, 134 
of 1932. In this case 8 persons had beet 
convicted by the lower Appellate Court’ 
and they all made applications in revision 
to the High Court. Some of these : - 
plications were summarily rejected W 
a Judge of this Court, but as Counsel 
appeared in support of the others the case 
was argued fully, and the - Bench after 
hearing Counsel allowed these applications, 
it refused, however, to consider those ape 
plications which had already been die 
missed and in which the circumstances 
were similar, evidently because it consider 
ed that it bad no jurisdiction to do 80. ; 

There is another point of view fron 
which the matter might be- considered 
which is that there is really no right of 
revision, but the High Court and certain 
other Courts have power to call for and 
examine the records of the proceedings 
before an inferior Criminal Court in order 
to salisfy themselves of the correctness 
and the legality or the propriety of any 
finding, -sentence or order, and may then 
proceed in the manner prescribed by 
s. 435 and the following sections of the 
Code. It may be argued, therefore, that 
there is nothing that prevents a Judge of 
the High Court from sending for the 
record of an inferior Criminal Court and 
revising an order passed by it. The 
revisional sections, however, do not in them- 
selves give the High Court power to 
revise an order of its own, and although 
1t may be open to it to call for the record 
of a case which has already been dealt 
with in revision, there is no power to 
pass any order which would have the 
effect of setting aside or modifying an 
order passed in revisicn by itself. 

We are, therefore, of opinion that the 
Court has no jurisdiction to entertain the 
present applications, and we direct that 
they be dismissed, : 

D. Application dismissed, 
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MADRAS HIGH COURT 
Second Civil Appeal No: 1338 of 1930 
March 1, 1935 
Š _ Mapuavan Narre, J. x 
VEDA KRISHNASWAMI MUDALIAR~ 
PrLaIntTipF—APPELLANT i 
VeETSUS 
VEDA MALAI MUDALIAR —Derenpant 
— RESPONDENT 


Civil Procedure Code (Act Y of 1908), s.11—Res - 


judicata between co-defendants—Issue specifically rais- 
ed and decided but not necessary for giving relief 
to plaintiff—No res judicata. 

A sued to enforce a mortgage executed by B 
against B and O who were brothers seeking to 


recover the debt from the joint family of B and.C. 


as a debt binding on the family. C was implead- 
ed on the allegation that some of the joint family 
properties had been allotted to C in a partition be- 
tween Band C. B contended that under the parti- 
tion O had to pay this debt. An issue was raised 
as to whether the partition wes true or not and it 
was found that it was not proved but the plaintiff 
was given a decree against B’s share alone on the 
ground that the debt was not binding on the family. 
B then filed a suit against C to recover the debt on 
the basis of the partition deed : 

Held, that though the question as to whether 
there wasa partition between B and C was speci- 
. fically raised and decided in the prior suit, it was 
not necessary in that case for the decision of the 
claim of the plaintiff and, therefore, the decision in 


the prior ‘suiton the question was not res judicata, : 


_ Munni Bibi v. Tirloki Nath (1), applied. 


6. O. A. against the decree of the District’ 


Court of Chengleput, in A. S. No. 56 of 

1929, preferred against that of the Court of 

the District Munsif of Madurantakam at 
' Chengleput in O. S. No. 327 of 1927. 

Mr. P. Srikantan, for the Appellant. 

Mr. A. C. Sampath Ayyangar, for the Res- 
pondent. 

Judgment.—Plaintiff is the appellant. 
The suit out of which this appeal arises 
was instituted by the plaintiff to recover 
the amount which according to him, though 
the defendant had agreed -to pay at a 
partition between him and the defendant, 
the plaintiff had ultimately to pay. The 
defendant denied the partition alleged by 


the plaintiff and contended that the claim 


was barred by res judicata by reason of the 
decision in O. S. No. 325 of 1928. Both 
the lower Courts accepted the contention 


of the defendant and dismissed the plaint- 


iff's ‘suit. 
In this second appeal the question for 
consideration is whether the plaintiff's suit 


is barred by reason of the decision in 


- O. 8. No. 325 of 1926. 
To appreciate the arguments it is neces- 


sary to state the facts relating to O. S. 


No, 325 of 1926 and the . decision thereon. 
The plaintiff and ths defendant are brothers. 


_The plaintiff was the Ist defendant and 
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the defendant was the 2nd defendant in 
that suit. There the mortgagee. sought 
to recover the mortgage debt from 
the joint family and made the Ist and 
2nd defendants’ parties to the suit. The 
mortgage'deed was executed by the Ist 
defendant, i. e. the present plaintiff, as 
manager of the family. The plaintiff's 
Gase was that the two brothers were mem- 
bers of,an undivided Hindu family and 
that the debt was binding on the joint 
family. Having stated the basis of his 
claim in this manner he added in the 
plaint at the end of para. 7 ‘Further, as 
it appears that the defendants effected 
partition subsequent to the suit mortgage 
and some of the properties covered by 
the ‘suit mortgage have fallen to the 
second defendant's share, the second de- 
fendant has been impleaded herein.’ The 
lst defendant in that suit contended that 
there -was a partition between himself and 
the 2nd defendant and the particular debt 
was allotted for payment to the 2nd de- 
tendant’s share and he was not, therefore, 
liable. One of the issuesin the case’ wag 
whether the partition alleged was true or not, 
It was.found that the partition was not prov- 
ed.- So far as the plaintiff in that suit was 


. concerned he did not get any relief against 


both the defendants. The relief which he 
was limited to the lst defendant's 
share of the family properties, the ground 
being that the debt for which the mort- 
gage was executed was not binding on the 
joint family. His relief was, therefore, 
limited to the Ist defendant's share. 
Apparently after the decree the Ist de- 


. fendant had to, pay the debt and having 
*. paid it he has instituted the present suit 
‘to recover the amount from the 2nd de- 


fendant alleging that according to the 
pirtition already referred to, the present 
defendant who was the 2nd defendant in 
the prior suit was the person liable to pay, 
The point for decision is whether the ques- 
tion of partition which was found not to have 
been proved in that case is res judicata 
in the present suit. i 

From what has been stated above, itis 
clear that the question of partition was 
raised specifically between the defendants 
in that case, 7. e. the present plaintiff 


-and defendant who were defendants Nos, 1 


and 2 in the priorsuit. The question for 
decision isto what extent will a question 
which was decided between two defend 
ants in a suit be res judicata in. a 
subsequent suit where the question arises 
between the same two defendants as in the 
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present case. The law on the point is 
very clear and it has been settled in a 
series of decisions of which the latest is a 
decision of the Privy Council in Munni 
. Bibi v. Tirloki Nath (1). In that decision 
their Lordships of the Privy Council state 
the law as follows :— : 

“A decision operates as res judicata between co- 
‘defendants provided (1) there was a conflict of 
interest between them, (2) it was necessary to de- 
cide that conflict in order to give the plaintiff the 
relief which he claimed, (3) the question between co- 
defendants was finally decided.” 


It may be said having regard to the 
conclusions arrived at in the previous de- 
cision that the first and third points postulat- 
ed by their Lordships would clearly apply 
to the case before us. The only question 
is whether a decision on the question of 
partition was necessary in order to give the 
plaintiff ‘in that suit the relief which he 
claimed, 7. e. whether the second point 
postulated by their Lordships would apply 
to the decision in O. S.No. 325 of 1926. 
It is clear to me reading the plaint in 
that case that the basis of the plaintiff's 
claim was the allegation that the defend- 
ants therein were members of an undivided 
family and that the debt was binding onthe 
joint family, the mortgage having been exe- 
cuted by the Ist defendant as manager. 
He did not base his claim on the ground 
that there was a debt, that between the 
defendants they had agreed that the 2nd 
defendant should pay the debt and, there- 
fore, the 2nd defendant should be made to 
pay it, He could not have put forward 
this claim for the simple reason that he 
wanted to get relief against both the de- 
fendants. If his case was based exclu- 
sively on partition he could have got the 
relief only from the 2nd defendant. How- 
ever that may be, it is clear as he him- 
self says he made the 2nd defendant a 
party to the suit not because the 2nd 
defendant was divided from the Ist de- 
fendant as a result of the partition but as 
he alleges some of the family properties 
on account of the partition are alleged to 
be in the possession of the 2nd defendant 
and, therefore, he was made a party. It 
was solely for that reason and for no 
other reason that he was made a party 
by the plaintiff to that suit. Having re- 
gard to the cause of action alleged by him 
he could have succeeded in the suit with- 
out making the 2nd defendant a party. 


(1) 53 A 103; 132 Ind. Cas, 598; AI R1931P O 
114; (1931) A L J453; 35 O WN 661; 53 OL J 
552; 33 Bom. L R 979; Ind. Rul. (1931) PC 182: 
(1931) M W N 742; 61 M LJ 196; 34 L W 459; 581 A 
158 Œ 0). 
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That isclear, but he did not make the 
2nd defendant a party for the reason that 
it may not be saidthat the 2nd defendant 
can escape on some other ground from 
his claim. It was only on acount 
of extra caution that the 2nd de- 
fendant was made a party and not for 
getting relief on the claim which he al- 
leged against the family as such. It ap- 
pears to me, therefore, that the decision 
as to the question of partition was © not 
necessary at all in order to give the plaint- 
iff relief in the prior suit. That 
is the opinion of the District Munsif also 
in the present case. But he thought that 
though the point was not necessary for 
adjudicating the claim of the plaintiff, if 
the lst defendant had succeeded in the 
plea, viz., that there was a partition, the 
plaintifi'would have been given the relief hë 
asked for in this suit (which ?) was against 
the 2nd defendant, and, therefor, his opi- ` 
nion was that on this finding ase to partition 
if it was favourable to the lst defendant 
the plaintiff could have obtained relief. 
But the learned District Munsif forgets 
that even if the partition was proved as 
a fact, it would have been hardly possible 
for the plaintiff to get a decree in that 
suit he being a stranger to the contrac- 
tual arrangement between the two defend- 
ants. In my opinion, therefore, the ques- 
tion as to whether there was a partition 
between the two defendants though it was 
specifically raised and decided as between 
the defendants in that case was not 
necessary for the decision of the claim 
with respect to the plaintiff in that suit, 
and, therefore, following the principle 
enunciated by their Lordships of the Privy 
Council the decision in the prior suit 
does not amount to res judicata in the 
present case. The question of partition, 
therefore, is left open for the parties to 
fight out in the present case. For the 
above reasons, I hold that the present suit 
is not barred by reason cf the decision in 
O. S. No. 325 of 1926 and the lower Courts 
will have to decidethe case on the merits. 

I set aside the decisions of the Courts 
below and remand the case to the District 
Munsif of Chengleput for disposal accord- 
ing tolaw. The appellant will be entitled 
to his costs in this Court and also to a re- 
fund of court-fee paid onthe memorandum 
of appeal, 


A Case remanded, 


1985 
ALLAHABAD HIGH COURT. 
Criminal sa a pe No. 814 
. £1934 © 


December 20, 1934 
GanGa Nara, J. 
SUKHAI—Appridant 


REN versus 
EMPEROR—Oprosrts Party 
_ Criminal Procedure Code (Act V of 1898), sg. 122, 
- 526—Sureties, if can be rejected on Polite report— 
Rejection illegal—Transfer. , í 
_ When sureties are offered it is the duty of the 
Court to accept them unless it is satisfied that they 
are not proper persons, Jt.should not reject them 
on Police report before refusing to accept or re- 
jecting any suréty. The Magistrate should either him- 
belf hold an enquiry on oath into the evidence of 
he surety or cduse such enquiry to be held, 
hawani Singh v. Emperor (1) and Gopi Khatik v. 
mperor (2), relied On. 
. Where the Magistrate ignored 5. 122, Criminal 
- Procedure Code, while rejecting the sureties offered, 


it is a circumstance which may entitle the accused 


to have his case transferred 

Mr. Gajadhar Prasad Bhargava, for the 
Applicant. 

Order.—This is an application by Sukhai 
for transfer of the proceedings pending 
against him under s. 110, Criminal 
Procedure Code, in the Oourt of Mr. 
Kuldip Narain Singh, Sub-divisional 
Magistrate, Soracn. The ground given 
by the: applicant is that the learned 
Magistrate has rejected the various 
sureties for appearance offered by the ap- 
plicant. The applicant was required to 
furnish two sureties in Rs, 
his presence. Baikunt Nandan and Udit 
Narain sureties came forward with money 
and applied to the Court to stand surety for 
the applicant. The learned Magistrate 
instead of accepting them demanded an 
enhanced security from the applicant 
under s. 117 (3), Criminal Procedure Oode, 
for a sum of Rs. 1,000. The applicant 
here after offered two sureties as demanded 
by the learned Magistrate under s.117 
(3), but he rejected them also on receiving 
a Police and Tahsil report although the 
sureties were fit persons. and had under- 
taken to keep the applicant with them. 
The learned Magistrate not only de- 
manded an enhanced security for Rs. 1,000 
under s. 117 (8), but reported to the Jail 
Superintendent that the applicant wasa 
dangerous person and the applicant was 
therefore, kept in fetters for several days. 
‘The learned Magistrate states in his 
explanation that on the application of the 
prosecution he did inform the Superintend- 
ent of Jail thatthe applicant wasa 
dangerous person; thereafter on Octo- 
ber 12, when the applicant came and gave 
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an assurance to the learned Magistraté 
that he wotld not misbehave in Court ot 
in the Gourt compound, the learned Magis- 
trate communicated the  applicant’s as- 
sürance to the Jail Superintendent ` with 
the. temark that the Court did not coii- 
sider it necessary that the accused should 
be given fettersand consequently the ap- 
plicant’s fetters were removed. These 
two incobsistent reports of the learned 
agistrate show that he had made the 
rst report without satisfying himself. 


As regards rejecting sureties, it is a 
fact as appears from the explanation of 
the learned Magistrate that no les 


than 8 suretiés weře produced by the 
applicant who were all rejected on thé 
reports received from the Tahsil and Polica 
Station by the Magistrate. In’ Bhawant 
Singh v. Emperor (1), it was held that the 
Magistrate had a wide discretion under 
8.122 to accept or reject a surety. This 
discretion can, however, be exercised after 
a Satisfactory enquiry in accordance with 
law. Where a Magistrate acting ona 
Police report only refused to accept certain 
persons as sureties, it was held that there 


having been no enquiry the order was 
bad. In Gopi Khatik v. Emperor (2), it 
was held that when sureties are offered 


it is the duty of the Court to accept them 
unless it is satisfied that they are not 
proper persons. It should. not reject them 


on Police report. Since then there has 
been amendment in s. 122, Criminal 
Procedure Codė. Proviso to cl, 1, lays 


down that before refusing to accept or - 
Tejecting any surety a Magistrate shall 
either himself hold an enquiry on oath 
into the evidence of the surety or cause 
such enquiry to be held and a report to 
be made thereon by a Magistrate sub- 
ordinate tohim. Clause 2 lays down that 
a Magistrate shall, before holding enquiry, 
give reasonable notice to the surety or. 
to the person by whom the surety is 
offered and shall, in making the enquiry, 
record the substance of the evidence 
adduced before him. Olause 3 lays down 
that ifthe Magistrate is satisfied, after 
considering the evidence so adduced either 
before him or before a Magistrate deputed 
under sub-s.1, and the report of such 
Magistrate (if any) is that the surety is 
an unfit person for the purposes of the 
bond, he shall make an order refusing to 


(1) 26 Ind, Oas. 640; A I R 1914 All. 489; 16 Or. L 
J 54, 


-- (2)-68-Ind, Oas. 35; AIR 1922 All.541; 23 Or, LJ 
99; 20A LJ 760, 
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accept or rejecting, as the case may bė, 
such surety and recording his reasons for 
so doing. The learned Magistrate has 
entirely. ignored the provisions of s. 122, 
Oriminal Procedure Code. 

Tt appears from the explanation of the 
learned Magistrate that he let off the 
applicant to find out sureties, but the 
paa ptodiced by him wete. rejected by 
he learned Magistrate. All these circuii- 
stances are such as might reasonably cause 
an apprehension in the mind of an accused 
‘person. Itis, therefore, ordered that the. 
case be transferred from the Court of Mr. 
Kuldip Narain Singh, 8. D. M., Soraon, and” 
sent back to the learned District Magis- 
: trate for trial. by, any other competent 
- Magistrate under him. fe oe 


D. Order accordingly. 


MADRAS HIGH COURT - 
Second Civil Appeal No. 1299 of 1930 
November 9, 1934 i 
„MADHAVAN Naik, d. , 
VADAVATTE GOPALAN NAIR 
—Praintirr—APPELLANT 


versus 
MOIDEEN MADAR ROWTHER 
—DEFENDANT— RESPONDENT 

Limitation Act (IX of 1908), Sch, I, Art. 132— 
Successive mortgages—Suit by prior mortgagee with- 
out impleading second mortgagee— Purchaser in 
execution of decree, whether gets fresh cause of 
action to enforce the mortgage from date of pur- 
chase. 

The purchaser of the equity of redemption, in 
a suit by the first mortgagee to which the second 
mortgagee whose existence was not known had not 
been impleaded, gets a fresh cause of. action to 
enforce the mortgage against the second mortgagee 
from the date of the purchase in execution and, 
` consequently, a suit to enforce the first mortgage 
against the second mortgagee which is instituted 
within 12 years of the date of purchase would not 
be time-barred even though it is instituted after 
the expiry of more than 32 years from the date 
of the mortgage. Babu Lal v.-Jalekia (2), Appeal 
No, 65 of 1932 followed. Venkata Reddy v. Kunjappa 
Goundan (1%, distinguished Chinta Chandramma 
v. Gunna Seethan Naidu (3, Jagat Chandra De 
v Abdul Rashid (4), Lakshmi Narain Das v, Hirdey 
Narain (5), referred to. A 


5.0; A. against the decree of the Court 
of the Subordinate Judge of South Malabar 
at Calicut, dated November 13, 1922, and 
passed in A. S. No. 28 of 1929 (A. S. 
No. 597 of 1928, District Court), preferred 
against the decree of the Court of the 
(Additional) District Munsif of Palghat 
dated July 4, 1928, and passed in. Revised 
O. S.No. 28 of 1922 (of the Late Additional 
District Munsif's Court, Palghat, O., 8. 


Jue. a S 
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No. #50 of 1991, Late Principal District 
Munsif’s Court, Palghat). 
Mr. C. S. Swaminathan, 
lant. : 
-Messis. P. S. Narayanaswami Ayyar 
and P. S. Ramachandra Ayyar, for th 
Respondent. . 
. Judgment.—Plaintiff is the appellant. 
This second appeal raises a pure question 
of law;. and that quéstion is whether the 
suit is barred by limitation under Art. 132 
of the Limitation Act. i 
The facts are these. The owners of the 
suit properties granted two mortgages 
(Exs. F and G) over the suit properties in 
favour of one Raman Nair. They sub- 
sequently granted a usufructuary mort- 
gage of the same properties in favour of 
one Raghunatha Sastri for Rs. 475 (See 
Ex. XI), authorising him to pay off the 
prior mortgages in favour of Raman Nair 
and reduce the properties into posses- 
sion.’ He paid in cash Rs. 125 to the 
inortgagors but.he never paid off the prior 
mortgages. Raman Nair the original 
mortgagee assigned his rights under the 
two mortgages in favour of one Bada Bivi 
under Ex, XIII. The original mortgagors 
aldo assigned their mortgagors' rights in 
properties to the said Bada Bivi 
Thus Raman Nair's mortgages have become 
extinguished and the only outstanding 


for the Appel- 


mortgage cn the properties was the one 


in favour of Raghunatha Sastri, and Bada 
Bivi became the owner of the properties. 
Later on Bada Bivi granted a mortgage 
in respect of these and some other proper- 
ties to one Chidambara Iyer and took back 
the properties on lease. While matters 
stood thus, Raghunatha Sastris son 
Sivarama Sastri instituted O. S. No. 512 
of 1914 to recover the sum of Re. 125 
which had been advanced under Ex. XI, 
by sale of the mortgaged properties. 
The subsequent mortgagee under Bada 
Bivi, Chidambara Ayyar, was not im- 
pleaded as a party to the suit. Sub- 
sequently Chidambara Ayyar’s son, the 
9th defendant in the present case, filed 
O. S. No. 68 of 1916, for recovery of arrears 
of rent due to him under the lease back 
of the properties which had been mort- 
gaged to his father by Bada Bivi by 
sale of the properties. The 9th defendant 
obtained a decree in that suit and in 
execution of that decree the plaint proper- 
ties were brought to sale and purchased 
by the 10th defendant and he subsequent- 
ly assigned the sale rights to the present 


lst defendant in the suit, In that suit 
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the prior mortgagee Raghunatlia,, Sastri 
Gr his sop Sivarami Sastri has heb bee 
impleaded asa party. Later on, the mort- 
gaged properties were brought to sale 
in execution of the decree in O, 8. No. 512 
of 1914 which had been, obtained by 
Sivaratna Sastri of Ex. XI and in that 
‘Ble the plaintiff in the present suit 
bočate the purchaser under the sale 
‘certificate Ex, A, dated November 6, 1919. 
When the plaintiff applied for delivéry of 
possession of the properties in execution 
on the sale certificate, he was successfully 
resisted by the lst defendant. 

The suit out of which this second appeal 
arises was then instituted by the plaintiff 
on June 27, 1924, for the ehforcement ol 
his rights undér the mortgage, Ab 
originally framed the Suit wab only for 
reéovery óf possesion of the properties 
With mesne profits. As the result , of 
Second Appeal No, 558 of 1925 the plaint 
was allowed to be ainéhded by addin 
the prayer for sale of the properties a 
the strength of the mortgage Ex. XI. 
The main contention of the defendant is 
that the plaintiff's buit is barred by limita- 
tion. The first Court held in favour of 
tite plaintiff, The Appellate Court held 
against him and asaresult the plaintifi’s 
suit was dismissed. ` 

In this second ‘eppeal the short ques- 
tion for decision is whether the plaintiff's 
suit is barred by limitation. The plaintiff 
is in law the holder of the rights of the 
first mortgagee over the suit properties, 
To the suitinstituted by the Ist mortgagee, 
in execution of the decree of which the 
properties were old, the second ihdértgageé 
was nota party. It has been found ih 
the previous proceedings that at the time 
of his suit the first mortgagee was not 
aware of the second mortgage. The second 
or the subsequent moitgagee is now re- 
presented by the lst defendant. To the 


suit by the second mortgagee, the lst mort- . 


gagee was not a party. Though the 
second mcrigagee’s suit was instituted later 
than the suit by the first mortgagee, 
the purchase of the properties in 
execution of the decree passed in the 
second mortgagee’s suit was earlier in 
date than the purchase of the properties 
by the plaintiff in execution of the decree 
in the first mortgagee’s suit. The earlier 
mortgage Ex. IX is dated 1899 and the 
purchase by the plaintiff of the proper- 
ties under Ex. A was on November 6, 1919. 
The plaintiff's suit was instituted on June 
27, 1921. . Under Art, 132 of the Limitation 
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Act), the period of limitation to enforce 
payment of money charged upon immov- 
able property is 12 years, time being cal- 
culated from the date when the money sued 
for bé¢omes due, If limitation is calculated 
in thé presént case, from. the date of thë 
indrtgagé;’ clearly the suit is barred b 
limitation as.-held by the, lower Court; 
But, if the period is ealculated from the 
date of, purchase of the properties by thé 
plaintiff, then the suit is not barred. It 
is contended by the learned Counsel for 
the appellant that after the sale of the 
properties and its purchase in auction, 
the purchaser géts a fresh catise of action 
in addition and that; therefore, thé present 
suit is dot barred, By lithitation. On ube 
other Hand, it i` déonbendéd by thé 
respondent that the right which the plaint- 
iff seeks to enforce is the right under thé 
mortgage Ez. IX and since, that thortgage 
doe’ fot cease to exist after the decree in thé 
guit, time should be calculated from thé 
date of the mortgage and no fresh causé 
of action arises from the date of the sale: 
Till very recently; the precise question 
faised in the present suit has not beén 
considered in any decision cf this Court. 
The present question did not arise in 
Venkata Reddy v. Kunjappa Goundan (1), 
but it did arise in a recent decision of 
this Court by Ramesam and Stone, JJ. 
in Appeal No. 65 of 1932. In that case 
they held, following Babu Lal v. Jalakia 
(2), that the purchaser of the equity of 
redemption in asuit by the first mortgagee 
gets a cause of action in addition to the 
cause of action on the mortgage against 
a Second mortgagee, who could not havé 
been sued on the mortgage because Kis 
éxistence was not known. In the present 
case as in A.S. No. 65 of 1932 the existenée 
of the second mortgage was not known to 
the plaintif in O.S. No. 512 of 1914. It 
is conceded that this decision exactly 
covers the present case; and if it is 
followed, it should be held that the plaint- 
iff's suit is not barred by limitation and 
the lower Court's decision should be set 
aside. Mr, Narayanswami Ayyar argues 
that the decision in A. 8S. No. 65 of 1932 
requires re-consideration, that it is in 
conflict with the decision in Chinta Chan- 


„dramma v. Gunna Seethan Naidu (3), and 


(1) 47 M 551; 83 Ind Cas. 1022; 46 M L J 391; 
(1924) M W N 366; 34M L T 225; 20 L W137;A I R 
1924 Mad. 650, 

(2) 14 AL J 1146; 37 Ind. Oas. 343. 

(3) 61 M LJ 316; 133 Ind. Cas. 497; 33 L W 618; 
AI R 1931 Mad. 542; Ind. Rul. (1931) Mad, 
737, l 
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that subsequent to that decision it “has 


been held by the Oalcutta High Court in 
Jagat Chandra De v. Abdul Rashid (4), 
that the plaintiff's cause of action is on 
the mortgage and that the suit would be 
barred by limitation. The learned Judges 
in A.S. No. 65 of 1932 themselves point 
out that the latest decision of the Allahabad 
High Court in Lakshmi Naraindas v. 
Hirdey Narain (5), is against their view 
but that they prefer to follow an earlier 
Allahabad decision in Babu Lal v. Jalakia 
(2),- which was overruled by the decision 
in Lakshmi Narain Das v. Hirdey Narain 
(5), The question for decision is, therefore, 
not one free from difficulty, but sitting 
as a’ Single Judge I am bound by the 
decision in A. S. No. 65 of 1932 which is 


“by a Bench of two Judges. Applying that 


decision I would hold that the suitis not 
batred by limitation. _ f 
On point No. 2 the lower Court holds 
that if the suit is not barred by limita- 
tion, then there is no reason why the lst 
defendant should not be made also 
personally: liable so far as the costs are 
concerned. I would accept that finding. 
The result is that the lower Court's decree 
is'set aside and the first Court's decree 


-estored. In circumstances of. the case, 


I order that in this Court each party 
will bear his own costs: Time for redemp- 
tion 6 months from this date: as the 
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question is one of importance and the. 


Allahabad and the Calcutta Courts take 
a view different from the view of this 
Court in A. S. No. 65 of 1932 and asit is 
not clear whether the decision in A. S. 
No. 65 of 1932 is not in conflict with the 
decision in Chinta Chandramma v, Gunna 
Seethan Naidu (3). ' 

This second appeal having been set down 
to be posted to this day, Tuesday, the lsth 
day of December 193+, the Court delivered 


- the following 


Judgment. - The appellant is entitled 
to his costs in the appeal in the lower 
Appellate Court and not to his costs on the 
memo. He has got his costs in the first 
Court. 

Order accordingly. 


A. z 
(4) 33 O W N 1178; 154 Ind. Cas-868; A IR 1935 


Oal.‘ 139; 62 0°75: 7 R 0512. 
(56)24 A L J 661; 97 Ind. Oas. 4; A I R1926 All. 
480. 
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` ALLAHABAD HIGH COURT 
Execution Second Appeal No. 1129 of 1933 

' October 30, 1934 
BENNET, J. : 
HARI RAM —JoDGMENT-DEBTOR —APPLIOANT 
Versus l 
L. HIMMAN LAL—DEORRE-HOLDER 


— OPPOSITE PARTY 

Limitation Act (IX of 1908), Sch. I, Art. 182 (7)—Com- 
promise decree—Rs: 300 of decrétaľ “amount to be paid 
on certain date—Balance to be paid in instalments on 
certain dates—On default of Rs. 300 ortwo instal- 
ments, all money to be paid at once—Default' of 
Rs. 300—Execution for whole not applied for—Subse- 
quent default of two instalments—Execution appli- 
cation of whole amount—Application beyond three 
years from date of default of Rs.300 —Claim to whole, 
held barred—But he could apply for instalments 
fallen dueif within time from date of application 
Payment out of Court, if step-in-aid of execution. 

There was a compromise decree for instalments 
passed between the parties by which it was agreed 
that the total amount due was Rs. 1,100, that 
a month of the 
compromise decree and that the balance of Rs 800 
was to be paid by instalments of Rs, 25 on November 
l,and May 1, the first instalment being payable on 


_November J, 1928. The compromise further provided 


that incase of failure to pay two instalments all 
the money will be paid at once and in case the 
Rs. 300 is not paid, all the money will be paid at 
once with 1 percent. interest per. mensem, There 
was default in payment of Rs. 30). The decree- 
holder did not apply for execution of the whole 
‘decree. This amount of Rs 309 was paid in some 
instalments and on default of two instalments the 
decree-holder applied for execution ofthe whole 
remaining balance more than three years from b: 
date of default to pay Rs 3.0: 

Held, that the right of the decree-holder to apply 
for execution ofthe decree for the whole of the 


remaining sum due to him was time-barred, but 
that, of the decretal amount he hada right to 
apply for execution of the instalments of Rs. 25 


fallen due provided the dates of those instalments 
were within time from the date of thə new ap- 
plic.tion. ‘ 

Held, also, that a payment out of Court was not 
& step-in-aid of execution and would not extend 
limitation. Jaikaran v. Panchaitt Akhara Chota 


. Naya Udast Nanak Shahi (2, and Ram Prasad Ram 


v. Jadunandan U padhia (3) relied on. Buddhu Lal v. 
Rekkhab Das (1), distinguished, 
Ex.S. A. from a decision of the Sub- 


Judge, Muzaffarnagar, dated August 
25, 1933. - ; 
Mr. B. Mukerji, for the Applicant. 


Mr. Vishwa Mitra, for the Opposite Pa rty. 


Judgment.—This. is an execution sge- 
cond appeal by a judgment-debtor under 
the following circumstances:— 

There was acompromise decree for ins- 
talments passed on May 1, 1928, between 
the parties by which it was agreed that 
the total amount due was Rs. 1,100, that 
Rs. 300 would be paid within a month of 
the compromise decree and that the balance 


of Res, 800 was.tobe paid by. instalments 
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of Rs. 25 on November 1 and May 1, the first 
instalment being payable on November 
1, 1928. The compromise further provided 
that in case of failure to pay two instal- 
ments all the money will be paid, at once 
and in case the Rs. 300 isnot paid all the 
money will be paid at once with 1 per cent. 
interest per mensem. It will be noted 
that it was not provided that -all the money 
is to be paidatonce in case the Rs. 300 
is not paid within a month, that is the words 
“within amonth” are not repeated, but I 
interpret the decree to mean that the default 
would „arise if the Rs. 300 were not paid 
in a month. The first matter which took 
place inthe Execution Court was an appli- 
cation of February 1x, 1932, by the decree- 
holder under O. XXI, r. 2, certifying that 
he had received payment of.the Rs. 300 in 
June 1928, and of Rs. 50 on April 28, 1929, 
in respect of the two instalments of Novem- 
ber 1928 and May 1929, and that he had 
received Rs. 50 on April 29, 1930, in 
respect of the two instalments ot November 
1929 and May 1930. The Court of first 
instance took evidence on the point and it 
has been held by the Court below that the 
account books of the decree-holder’s munim 
proved that the Rs, 8u0was paid in four 
items from May 2a, to July 12,1928. Ac- 
cordingly the decree-holder was inaccurate 
in stating in his certificate that the Rs. 300 
` were paid in June 1928. That sum should 
have been paid by June 11, 1928. ‘The 
finding of fact is thatit was not so paid 
-but only part had been paid by that date. 
There was, therefore, a default in the 
payment of Rs, 300, the default arising 
on June 11, 1928. The decree-holder, 
therefore, had a right on that date to apply 
for execution of the whole decree for 
Rs: 800 plus the balance of Rs. 
not paid. It was not until September 
5, 1932, that the decree-holder made the 
present application for execution of the 


whole decree on account of the default in’ 


payment of the two later instalments, i. e., 


the instalment of November 1, 1928 
and November 1, 1929. The ques- 
tion arises whether the present ap- 


plication is time-barred wholly or in part. 
The Courts below have held that s. 20, 
Limitation Act, will not apply, and the 
Court of first instance states that the re- 
quirements of that section have not been 
complied with. The Court did not correctly 
state the requirements as it said the sec- 
tion required that the payments should 
. appear in the hand-writing of the judgment- 
debtor and be signed by him. The word.used 
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in the Act is “or” and not “and.” The pay- 
ments were in the booksof the decree-holder 
written by his munim and the certified 
copies produced in Court do not show any 
signature of the judgment-debtor. It was not 
contended for the decree-holder that the 
requirements of s, 20 were satisfied. Learned 
Counsel for the decree-holder relied on a 
ruling in Buddhu Lal v. Rekhab Das (1), 
which he claimed, established the right of 
the decree-holder to waive payment which 
was made after acertain time. That rul- 
ing does not deal with limitation. It dealt 
with adecree which provided for instal- 
ments and stated that in case of default 
the decree-holder might execute the decree 
forthe whole of the balance’due. The 
language used in the present decree is 
different as it dcesnot give an option to the 
decree-holder but states that in case of 
default, the balance due will be paid. 
This language isimperative and renders 
the balance to be due for payment under 
the decree in case of default. In any case 
in the ruling in question a Bench of this 
Court held that the decree-holder should 
not be allowed to execute the entire decree 
for the defanlt to pay an instalment be- 
cause it held that he had waived his right. 
If that ruling were to be applied to the pres- 
ent case, I would have to hold that the decree- 
holder had also waived, his right by not ap- 
plying within limitation to execute his 
decree for the default. The lower Court has 
held that under Art. 181, Limitation Act, the 
right to execute the decree accrued to the 
decree-holder when the next two instal- 
ments up to November 1, 1930, were unpaid 
and that the execution application was filed 
within three years of that date and was, 
therefore, in time. I am not able totollow the 
reasoning of the lower Court, The lower Court 
arrives at aconclusion by omitting to notice 
the default which occurred on June 11, 1928, 
which was more than three years before 
the application for execution of September 
b, 1932. Learned Counsel also desired to 
refer to rulings in regard to waiver of the 
Bombay and Oalcutta High Courts, It may 
be that under those rulings.some right 
arising from the doctrine of waiver would 
accrue to save limitation but learned 
Counsel failed to show that any such doc- 
trine had been adopted in regard to 
limitation by this Court,and I prefer to 
follow the rulings of this Court. Learned 
Counsel for the appellant referred to two 
rulings. One of these is reported in Jai- 
karan v. Panchaiti Akhara Chota Naya 
(1) 11 A 482; A WN 1889, 186, 
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Udasi Nanak Shahi (2), in which the learn- 
ed Chief Justice of this Court held that a 
certificate of payment out of Court would 
not extend limitation as it was not a step- 
in-aid of execution within the meaning of 
Art. 182, Limitation Act, and further that 
a payment by a judgment-debtor out of 
Court wasnot a step -in-aid of execution 
and would not extend limitation. The 
two payments, therefore, of April 29, 1930, 
and April 28, 1929, which have been proved 
to have been made out of Court will not 
serve as step-in-aid of execution to extend 
limitation. Learned Counsel further refer- 
red to Ram Prasad Ram v. Jadunandan 
Upadhia (3), where there was a case 
somewhat similar to the present before a 
Bench of this Court. That was a compro- 
mise decree for instalments with a clause 
that the decree-holder would be entitled to 
realise the total amount in case of default. 
Tt was held that the decree-holder had two 
distinct rights under this decree: (1) to 
receive instalments as and when they fell 
due, and (2) to enforce the payment ofall the 
instalments that might remain unpaid in 
the event of two successive. instalments 
remaining unpaid. That this right had 
become time-barred as the application to 
execute that right bad first accrued beyond 
the period of three years from the date of 
the application but that the bar of the 
second right did not necessarily bar the first 
right and that -the decree-holder could re- 
cover such instalments as had fallen due 
by the date of the application for execution 
under Art. 182 (7), Limitation Act. I consi- 
der that I should follow thisruling in the 
present case and accordingly I allow the 
second appeal to this extent that I hold 
that the right of the decree-holder to apply 
for execution of the decree for the whole 
of the remaining sum due to him is time- 
barred. Lhold, however, that of the dec- 
retal amount, he has a right to apply for 
execution of the instalments of Rs. 25 each 
due on the lst day of November, 1930, May 
1931, November 1931, and May 1932, that is, 
a totalof Rs. 100 with the appropriate 
interest on the different instalments. It 
is open to the decree-holder to apply for 
execution in regard to the instalments 
which have fallen due since the date of 
this application, i, e of November 1, 1932, 
and subsequent dates up to whatever time 
he makes his application provided the 


(2) 143 Ind, Cas, 324; A I R 1933 All, 49; (1932) 
A L J 1035; Ind. Rul. (1933) All. 232. 

(3) 149 Ind, Oas, 598; AT R (1934) All, 534; 6 R A 
955; (1934) AL J 772. ` - 
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dates of those instalments are within time 
from the date of the new application, 
Proportionate costs are allowed in this 
Court and in the -Courts below. 

No ground has been shown for a Letters 
Patent Appeal, so permission is refused, 

D. Order accordingly. 


LAHORE HIGH COURT 
Criminal Appeal No, 1697 of 1934 
February 28, 1935 
ABDUL RASHID AND BLACKER, JJ. 
RAMZAN AND ANCTHER— \ COUSED 

— A F PELLANTS 
versus k 
EMPEROR—RESPONDENT 
Criminal trial—Confessiton—Eatra-judicial con 
fession, weight of, against co-accused—Only cor- 
roboration, testimony of eye-witnesses not capable 


of being implicitly relied—Confession, if can 
be acted upon, 

The weight of an extra-judicial confession 
against a co-accused is not very great and 
can only be taken into account if it was ad- 
equately corroborated. Where the only cor- 
roboration in the case is the evidence of eye- 


wituesses which -cannot beimplicitly relied upon 
in view of the possibility ofa genuine mistake 
on their part,the confession cannot be acted 
upon. 

POr. A. from the order of the Additional 
Sessions Judge, Lyalipur at Sargodha, 
dated December 15, 1934. 

Mr. R. L. Anand, I, for the Appellants. 

Mr. D. R. Sawhney, Public Prosecutor, 
for the Respondent. 

Blacker, J.— Ramzan, 
and Shera, son of Allu, have 
been convicted by the Additional - 
Sessions Judge of Lyallpur, of tbe 
offence of murder, under s. 302 of the 
Indian Penal Code, and have both been 
sentenced to death. Their appeals against ` 
these convictions and sentences are before 
us andthe case has also been referred by 
the learned Additional Sessions Judge 
for confirmation of the death sentences. 

The facts found established by the 
learned lower Court are as follows: ` 

The deceased women Musammat Sabhrai, 
was the wife of Ramzan, appellant. 
There is evidence, which has not been dis- 
puted, that she was a woman who wason 
bad terms with her husband and that a 
couple of months before the occurrence her 
husband had turned her out. Three days 
before the occurrence her father Bhawana 
(P.W. No.2) had taken a mela tothe 
appellant and induced him totake her 
back. On the night of September 19 last, - 


son of Dilawar, 


Ramzan and -Shera, according to` the 
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findings of the learned Additional Ses- 
sions Judge, had gone to cultivate land at 
a place called Ahli Mehruwala. Ramzan 
was to have a turn of irrigation which was 
to last for the first three quarters of the 
night and after him it’ was theturn of 
Jiwana who isP. W. No. 3. Sometime 
after his turn of water was over—the 
learned Additional Sessions Judge finds 
that it was between dawn and morning 
prayer time—Ramzan and Shera, the two 
appellants, attacked Musammuat . Sabhrai 
who was sleeping on a cot outside the 
chhappar, and murdered her with hat- 
chets. i 

The medical evidence shows that a 
large number of severe wounds were in- 
flicted and in particular the head was 
separated fromthe body and both hands 
were separated at the wrists. 

The noise of this occurrence attracted 
to the spot Jiwana (P. W. No.3) as well 
as Mohammad (P. W. No. 4) who had come 
to plough his own Jand.in the immediate 
vicinity, and Ranjha (P. W. No. 12). 
These persons witnessed the occurrence 
but on their remonstrating with Ramzan 
he threatened them and they ran away. 
Jiwana, however, went straight to Chak 
No. 109to inform Musammat  Sabhrai’s 
father. This Chak is stated tobe about 
three miles from the spot and he reached 
there, according to his own account, about 
sunrise. Meanwhile, the appellants had 
made an attempt partially to bury the 
body of the dead woman and had then 
absconded. Bhawans, her father, after 
first going to the spot with the lambardar 
then went to the Police Station. which 
is at eleven miles distance, where he 
madea report at 10 4.™m., and in this 


report mentioned that Jiwana had told, 
Mohammad and Ranjha. 


him that he, 
had seen Ramzan and Shera murdering 
Musammat Sabhrai, On ‘these findings 
the learned. Additional Sessions. Judge 
found boththe appellants guilty of the 
offence with which they were charged. 
With regard to the fact that one of the 


two persons who killed Musammat Sabhrai- 


was Ramzan, appellant, there can be no 
reasonable doubt and,in fact, this point 
has not really been contested before us 
on his behalf. The three eye-witnesses 
were all mentioned in the first informa- 
tion report which was made without any 
delay atall and there is not the slight- 
est reason for doubting that they were 
present and saw the. occurrence. They 
are none ofthem in any way inimical to 
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Ramzan and,in fact, two of them, ifthe 
learned Additional Sessions Judge is right, 
are prejudiced in his favour. There can 
also be no doubt as to their identification 
of Ramzan because he actually spoke to 
them and threatened them when they 
attempted to interfere. He is a person 
who was obviously well known to them 
and therecan beno question in his case 
of any mistake in identification. 


It has, however, been urged before us that 
the appellant Ramzan killed his wife 
under the stress of grave and sudden 
provocation which was caused by finding 
her either actually in adultery with one 
Mohammad Khan or in circumstances 
which left no doubt that adultery had 
just been committed. It is urged before 
us thaton these grounds he should only 
be convicted under the first part of s. 304, 
and not s. 302. We are, however, unable 
to accept this contention. It was for 
Ramzan .to establish that his case came 
under the exception, and we cannot hold that 
he has been successful in doing so. (After 
examining the evidence His. Lordship 
held that there were no mitigating circum- 
stances in the case of Ramzan and that. 
the conviction and death sentence should 
be confirmed and then proceeded.) 


The case of Shera, 
doesnot appeartous to beone that is 
equally free from doubt. Two of the eye- 
witnesses, under cross-examination in the 
trial Court, had conceded that at that time 
it was dark and they could not be cer- 
tain that the other person participating 
in the murder was Shera although 
they believed him to ke Shera. The learn- 
ed Additional Sessions Judge has discard- 
ed thispart of their evidence on the 
ground that they are closely related to 
the appellants and that they are obviously 
trying to save them, and he has relied 
upon the evidence of the third witness 
Ranjha who isrelated to nobody and has 
not modified his evidence with regard to 
Shera in any way. In this connection an 
important question isthe actual time of 
the murder. Counsel for the appellants 
has argued before us that it must have 
been about half past three in the morning 
and-he based this argument on the fact 
that according to a literal interpretation of 
their evidence Jiwana and Mohammad 
were still on their way to Jiwana’s fields. 
They presumably would have reached at - 
the time that -their turn of water started, 


namely, one pahr before sunrise, or, 


the co-appellant, 
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according to Counsel’s argument, 3-30 A.M. 
At this time it would certainly be _ too 
dark for visual identification. And as, 
unlike Ramzan, Shera did not speak to the 
witnesses who were at some distance from 
him, we do not think they would be 
able to identify him. However, we are 
unable to say that, in our opinion, it has 
been proved that the time was 3-30 A.M. 
It might have been 
than this,as Jiwana states that after the 
murder he went straight to Chak No. 109 
which he reached at about sunrise, and 
as he was presumably hurrying, he would 
not have taken more than half an hour 
or forty-five minutes to cover this distance, 
which would make the time of theoccur- 
rence about three-quarters of an hour 
before sunrise. But it is to be noticed 
that there is evidence that the place 
where this murder took place was not an 
open spot but a -place surrounded by 
tall reeds which would have the effect of 
darkening it even atthetime the learned 
Additional Sessions Judge considers that 
the murder took place, namely, half an 
hour or three-quarters of an hour before 
sunrise. . 

That brings ustothe question whether 
we can implicitly rely upon  Ranjha's 
identification of Shera. There is no 
question to hold that Ranjha is an un- 
truthful witness. We donot think that 
hé is. Buttaking all the circumstances 
into consideration—the fact that 
bility at this place would not be very 
good andthe fact that even though they 
did .not actually recognise Shera, the 
witnesses might well come to the conclusion 
that Ramzan’s companion must have 
been Shera—we consider that there is 
room for an honest mistake on the part 
of Ranjha. The only other piece of 
evidence to connect Shera with the offence 


is the extra-judicial confession which 
Ramzan is alleged to have made to 
Mohammad Bakhsh and Ata Mohammad 


who arrested him: At that time he told 
these witnesses that Shera was 
him. The weight, however, of an extra- 
judicial confession ofthis sort againsta 
co-accused is not very great and could only 
be taken into account if it was adequately 
corroborated. The only corroboration in 
this case is the evidence of the eye-wit- 
nesses and we have already found in res- 
pect of it that wecannot implicitly rely 
upon itin view of the - possibility of a 
genuine mistake on their part. 

In that case, we consider there is room 
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with: 
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to doubt whether the complicity of Shera 


has been fully established by the pro- 
secution evidence. We accordingly give 
him the benefit of this doubt, accept 


his appeal and acquit him. 
N. Order accordingly. 


MADRAS HIGH COURT 
Civil Appeal No. 23 of 1932 
October 19, 1934 
VARADACHARIAR AND BURN, dd. 
MADHAVARAPU SATHIRAJU 
AND OTHERS—PLaINTIFFS — APPELLANTS 
versus 
MADHAVARAPU VENKANNA AND 
OTHERS — DBFENDANTS— RESPON DENTS. 

Trusts Act (JI of 1882), s. 91—Purchase of property 
with notice of grior contract in another's favour—- 
Ownership— Rights inter se between the two—Suit for 
specific performance— Nature of direction to be made 
in decree—Deposit of full value of property - En- 
cumbrances discharged by prior purchaser— Right to 
amount deposited—Prior purchaser, if entitled to 
charge on property—Vendor and purchaser, 

Under s. 91, Trusts Act, the natural result of a 
person having purchased a property with notice of 
the prior contract in another’s favour is that the 
former must hold the property for the benefit of 
the latter to the extent necessary to give effect to 
the contract. For all other purposes, and as between 
the purchaser and his vendors, the former is the 
owner, For this reason in such circumstances the 
decree for specific performance must direct the first 
purchaser also to join in executing the conveyance. 
Subbiah Pillai v. Vellappa Naicker l), Gaffur v. 
Bikkaji (2) and Ranga Reddi v. Pitchi Reddi (3), 
referred to. 

But where the prior purchaser was a party to the 
suit for specific performance and the decree in the 
suit directs the plaintiff in that suit (the subse- 
quent purchaser) to deposit in Court an amount repre- 
senting the full value of the property and not merely 
the value of the equity of redemption subject to the 
mortgage, the prior purchaser who had discharged 
‘the encumbrances onthe property, is entitled to 
the amount deposited in Court. But he isnot en- 
titled toa charge on the property in the hands of 
the subsequent purchaser, the plaintiff in the suit for 
specific performance. 

The Advocate-General and Mr. V. V. 
Chowdry, for the Appellants. 

Messrs. P. Venkataramana Rao, R. Sri- 
nivasa Ayyangar, M. V. Rama Swami 
Naidu, P. V. Vallabhacharyulu, G. 
Lakshmanna, G. Chandra Sekara Sastri, 
P. Somasundaram and K. Subba Rao, for 
the Respondents. ne 

Varadachariar, J.—The plaintiffs- 
appellants purchased some properties from - 
defendants Nos. 2 to 6 under a sale deed, 
Ex, A, dated January 28, 1928, and they 
obtained possession. This sale was execut- 
ed in pursuance of an agreement, Ex. N, 
dated January 26, 1928. The present 
defendant No.1, however, claimed to have 
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obtained an earlier agreement for sale of 
the same properties (Ex. 4) though 
dated the same date as Ex. N and 
he - filed O. 5. No. 8 of 1928 for 
specific performance of that agreement. 
The properties which formed the subject 
of these sales and certain other properties 
were liable to a mortgage claim in favour of 
defendant No. 7 under Ex. B, dated January 
19, 1916. Original Suit No.8 of 1928 was 
filed on February 13,1928 and during the 
pendency of that suil the present plaintiffs, 
as vendees under Ex. A, paid a sum of 
Rs. 12,000 odd to defendant No. 7, on 
February 29,1928, in dischargeof Ex. B. 
The suit for specific performance was 
decreed in favour of the present defendant 
No. 1 and by that decree defendant No. 1 
was directed io depositinto Oourta sum 
of Rs. 14,465 before December 2, 1929, but 
it was directed that the amount so deposit- 
ed bekept in Court till January 4, 1930. : 

“asthere might be equities to which defendants 
Nos. | to 3 (the present plaintifis) may be, en- 
titled onaccount of their having discharged the 
mortgage debt.” i 

On a later application, after: the amount! 
had been so deposited, the Court ordered, 
on September 6, 1930, that only a sum of 
Rs. 8,000 should be drawn by the present 
plaintiffs out of the deposit amount, asthe 
present defendants Nos. 2 to 6 (who were 
defendants-Nos. 4 to 8 in that suit) did not 
admit that more than Rs. 8,000 should have 
been paid in discharge of the mortgage. 
The plaintiffs were left to work out any 
further claim of theirs ina regular suit. - 


This suit was accordingly instituted on 
September 8, 1930, claiming that the 
plaintiffs are entitled to Rs. 4,319 being the 
balance of the amount that they had paid to 
defendant No. 7 and they prayed that this 
amount with future interest may be direct- 
ed to be paid either as a charge on the 
properties covered by the mortgage or out 
of the amount in Court deposit. Various 
defences were raised by the different sets 
of defendants. Defendant No. 1 (who is 
the successful decree-holder in the suit for 
specific performance) contended . that the 
properties in his possession should not be 
made liable.at all. Defendants Nos, 2 to 6 
contended that the plaintiffs were not en- 
titled to more than Rs. 8,000, if atall, and 
they further contended that the plaintiffs’ 
claim was barred by limitation. ‘They also 
pleaded some misrepresentation and estop- 
pel in connection with the circumstances 
under which the plaintiffs were alleged to 
have told them that they would get the 
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mortgagee to accept Rs. 8,000 in full dis- 
charge. Certain attaching creditors of de- 
fendants Nos. 2 to 6, who were also implead- 
ed as defendants in the suit,- pleaded 
that the plaintifs’ remedy, if any, 
was against the properties themselves and 
not against the amount in Court deposit 
which they had attached in execution of 
mcney decrees obtained by them against 
defendants Nos.2to6. The learned Sub- 
ordinate Judge held that the plaintiffs’ 
claim was not barred by limitation and 
that there was no estoppel made out against 
them and also that the amount of Rs. 12,319 
paid by them to the mortgagee was a 
proper payment and did not include any: 
penal interest. But he was of opinion that 
the plaintiffs were not in the circumstances. 
entitled toclaim any kind of charge either’ 
on the properties covered bythe mortgage’ 
oron the amount in Court deposit and. he 
therefore granted only a personal decree-for. 
a sum of Rs,7,500 odd and subsequent: 
interest against defendants Nos. 2 to 6. 
The plaintiffs have filed this appeal claim-. 
ing that they are entitled to a charge 
either on the properties or on- the amount 
deposited in Court. Í é 
The discussion of the true legal position 
has been to a certain extent obscured by: 
the way the plaintiffs presented . theit 
claim. The caseisnot one of subrogation 
in the correct sense. Before defendant No. i 
filed the suit for specific performance; 
defendants-Nos. 2to 6 had executed the 
sale deed Ex. A to the plaintiffs;, and id 
pursuance thereof the plaintiffs had become 
the legal owners of the properties from 
January 2%, 1928. As provided in s. 9}, 
Trusts Act, the natural result of the plain 
tiffs having purchased the property with 
notice of the prior contractin defendant 
No. 1’s favour was that they must hold 
the property for the benefit of the latter 
to the extent necessary to give effect to 
the contract. For all other purposes, and as 
between themselves and their vendors the 
plaintiffs were the owners: see Subbiah Pil- 
lai v. Vellappa Naicker, 13 Ind, Cas. 176 (1). 
-And this is the reason why several cases have 
held that in such circumstances the decree for 
specific performance must direct the first 
purchaser also to join in executing the 
conveyance: see Gaffur v. Bikkaji (2) and 
Ranga Reddi, v. Pitchi Reddi (3). Even 
in sucha case, the defeated purchaser 
(1) 10 M L T 521; 13 Ind. Cas, 176; (1911)2 M W 


N 560;22 ML J 124. 
(2) 26 B 159; 3 Bom, L R 


596, 
RO 1 LW 879; 25 Ind, Qas, 973; A T R.1915 Mad, 
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mays ‘in. certain circumstances be 
entitled to the benefit of subrogation, as 
held by the. Privy Council in Nasiruddin 
v: Ahmad Hussain (4). Bat here, the 
plaintifs were parties’ to the suit for 
specific performance and the decree in that 
suit- directed defendant No. 1 to deposit in 
Court an amount representing the full 
value of the property and nus merely the 
value of the equity of redemption subject 
tó the mortgage. Ordainariiy, as provided 
for ins, o (5) (b), Transfer of Property 
Act, when a purchaser is called upon to 
pay the full value of the property, he 
will be entitled toretain in his hands the 
amount required to cisuharge any encum- 
brance existing on the property. The 
reasonable con iruction of the decree in 
O: 5. No. 8 therefore is that, instead of 
exercising that right, defendant No.1 de- 
posited the full amount in Court and the 
present plaintiffs who.have drawn a con- 
siderable portion of that amount in satis- 
faction ‘of their claim are bound to apply 
itin discharge of the mortgage and certain- 
ly cannot seek to hold the properties of 
defendant No. 1 liable over again for 
payment of the mortgage debt.. -The 
learned Judge was therefore justified in 
dismissing the suit as against defendant 
No. 1. '- 

: But as against defendants Nos. 2 to 6 
and the attaching creditors, we are un- 
able to agree with the learned Judge in 
holding that the plaintiffs were not entitled 
to the proceeds deposited in Court. For 
the reasons already stated, the correct legal 
position is that the plaintiffs, as owners of 
the property on the daiect the decree for 
specific performance, are entitled to draw 
the money andifthey had failed to dis- 
charge their obligations under the sale 
deed in their favour, the vendors may 
have their remedy against them. No such 
‘question arises in the present case. The 
‘vendors undoubtedly authorised the plain- 
tiffs, by the terms of Exs. N and A, to 
-pay the mortgagee a much larger amount 
than the sum of Rs. 12,000 odd which 
they have actually paid, and the attach- 
ing creditors stand in no better position 
thun .the vendors. In these circumstances, 
the plaintifs are entitled to draw, out of 
the amount deposited in Court by defend- 
ant No. I, thesum of Kg, 4,319 required 
to make up the Rs. 12,319 paid by them 
to defendant No.7. Butwe do not think 
(4) 3 O W N 731; 97 Ind, Cas, 643; A I R1926 


„P 0109; (1926) M. W N 819: 25A LO 20 
3310 WN 538 (Po OONN UT 
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it will be right to allow interest -to the. 
Plaintiffs on the basis of the mortgage 
document., They will be entitled to 
interest on the amount of Rs. 4,319 at $ per 
cent. per annum from the date of this suit 
up to the date ofthe first Court's decree 
and to interest on theaggregale amount 
from that date up io date of payment, at. 
6 percent. per annum. To the extent re- 


quired to make up the total of these 
amounts, they will be entitled to draw 
from the amount in deposit in the lower 


Court and, if and in go far as that amount . 
may not be sufficient to meet the claim as 
above decreed, they will have a personal 
decree for the balance against defendants 
Nos. 2 to 6. 

> A point was raised on behalf of the at- 
taching creditors that the present suit is. 
not legally sustainable and that the rights, 
of the plaintifs must have been worked: 
out In execution of the decree in O.S.- 
No. 8 of 1923 itself. We are unable to 
agree with this contention. The bar can- 
not possibly arise under s. 47, Civil Pro- 
cedure Code. The only suggestion was‘ 
that the prior decree isin the nature of a 
“preliminary” decree and all further relief 
in the working out of the preliminary 
decree must alse be obtained in that suit 
itself. But the issues in that case do not 
in any manner relate to the claims inter 
se ofthe several defendants in that suit 
and it will not te right to deseribe the 
decree in that suit as a preliminary decree. 
No doubt the learned Judge desired, if 
possible, to distribute the amount in Court 
deposit amongst the various claimants, 
but that does not mean that he was legally 
bound todo so in that very suit or that the 
parties are precluded from enforcing 
their rightsin a regular suit even when 
that Court, by its order dated September 6, 
1930, referred the plaintiffsto a regular 
suit. The appellants will pay the costs of 
the first respondent in the appeal. Defen- 
dants Nos. 2to 6 will pay the costs of the 
plaintifs here and in the Courts below, 
The appeal has abated against respon- 
dent No, 1], his legal representative not 
having been brought on record. 


AWN, Order accordingly. 
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_ CALCUTTA HIGH COURT 
Miscellaneous Gase No. 145 of 1934 
December 3, 1934 
S, K. Guosz anp HENDERSON, JJ. 
SULTAN AJM AåD—PETITIONER 


VvErSUS 
EMPEROR— Opposite Party 


Criminal Preceduré Code {Act V of 1898), s 337 | 


Q) (3)—Termination of trial, meaning of—Approver 
ordered to be detained in custody until expiry of 
Limitation or until disposal of appeal if any—Lega- 
lity of order. 

Section 337, sub-s (1), Criminal Procedure Code, 
shows that the High Court or a Oourt of 
Session is being considered in this section 
as the Oourt where an offence is. being tried 
end there isno question of proceedings in appeal. 
On the other hand sub-s, (3) clearly provides that 
so far ag the trial Court is concerned, the detention 
in custody ofthe approver must end with the trial. 
The expression “ unless he is already on bail” is 
also governed by the words " the termination of the 
trial.” Consequently, an order that he cannot be 
released until the period fixed by the law of limita- 
tion expires oruntil appeals tothe High Court are 
heard and determined is not a legal order. After 
the trial has terminated, the Court has no authority 


to‘order the detention of the approver in anticipation 


of any possible order from the Court of appeal. 
. Emperor v. Kothia Nayalya Bhil (1) and Emperor 
v. Abani Bhusan Chakravarti (2), relied on. 


Mis.C. from an order of the Sessions 
Judge, Chittagong, 

_Mr. D. N. Bhattacharjee, for the Peti- 
tioner. 

Mr. Lalit Mohan Sanyal, for the Crown. 

.S. K. Ghose, J.—The petitioner in this 
Rule is one Sultan Ahmad who was an 
approver at the trialof a case under s. 395, 
Indian Penal Code, in the Court ofthe 
Sessions Judge at Chittagong. The case 
ended in conviction and the co-accused of 
the petitioner were sentenced to various 
terms of imprisonment. On July 18, 1934, 
the Public Prosecutor prayed that the 
approver might by released immediately. 
_ Thereupon the learned Sessions Judge 
recorded the following order on August 
17, 1934: 

“Read the petition of the Public Prosecutor praying 
that the approver may be released immediately, 
This cannot be allowed until the period fixed by the 
Jaw of limitation expires or until appeals (if any) 
to the. Honourable Court are heard and determined, 
since the Honourable Court has every authority and 
power to order a re-trial of the case if that is found 


to be necessary, and in that event the approver’s 
evidence would again be taken.” 


Against that order the petitioner has 
moved this Court. It is contended on his 
behalf that the further detenion of the 
petitioner in Jail is contrary tolaw. The 
learned Advocate for the Crown has con- 
tended that the order of the learned Judge 
quoted above is not contrary to the pro- 
visions or s. 337, Criminal Procedure Code. 
Sub-section (3) of that section provides: 
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“Such person, ‘unless he is already on bail’ shall be , 
A in custody until the termination of thé” 
trial. : 

It is contended that the word “trial” her 
includes the proceedings, if any, in the 
Court of appeal, on the ground that the 
appeal is merely the continuation of the 
trial. It is pointed out that in the old Code 
of 1898 the words of the corresponding sub- 
s. (3) were as follows: . 

“Such person, "if not on bail,” shall be detained in 
custody until the termination of the trial by the 
cone of Session or the High Court, as the case may 

6B. - 
This argument overlooks the wording of 

sub-s. (1), which shows that the High Court- 
ora Court of Session is being considered 

in this section asthe Court where an offence 

is being tried and there is no question of: 
proceedingsin appeal. On the other hand, 

sub-s. (3) clearly provides that so far as the ` 
‘trial Court is concerned, the detention in- 
custody of the approver must end with the- 
trial. The expression "unless he is already: 
on bail” is also governed by the words “she 

termination of the trial.” This view has. 
been taken in the case of Emperor v. Kothia . 
Navatya Bhil (1) and this has been followed: 
in the case of Emperor v. Abani Bhusan’ 
Chakravartt (2). Mr. Bhattachrajee ap-. 
pearing for the petitioner has pointed out. 
that the expression “termination of the trial” 
means the same thing as the expression 
“conclusion of -trial” which occurs as a suk- 
heading over s, 297, Criminal Procedure: 
Code, and which shows that in a jury trial’ 
the termination must either be according: 
to s. 306 or s. 307 of the Code. In the 
present case the trial in the Uourt of Session‘ 
terminated according to s. 306-and:there- 
after the learned Judge had no authority? 
to order the detention of the petitioner in 
anticipation of any possible orders from the’ 
Court of appeal. The Rule must be made’ 
absolute and the petitioner must be released: 
from custody and discharged from the bail 
bond. Let the record be detained for the’ 
hearing of the appeals already preferred by’ 
some of the convicted persons. : 

Henderson, J.—I agree. The learned: 
Sessions Judge ordered the detention of the~ 


, 


- petitioner under the provisions of s. 337,’ 


sub-s. (3) of the Code till the period of: 
limitation for filing an appeal has expired. 
It is quite clear that this provides” 
no criterion for deciding when tha’ 
trial terminates. There may never be -an- 
appeal. In such a case it would be absurd: 
to suggest that the trial must be held: 


(1) 30 B 611; 8 Bom. LR 740; 4Cr.L J 346, -> 
(2) 37 O 845; $ Ind, Oas, 721; 11 Or, L J 702, 
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to have continued until the period of limi- 
tation has expired. 

N. Rule made absolute. 





MADRAS HIGH COURT 
Appeal against Orders Nos, 474 
and 475 of 1932 l 
February 12, 1935 
CURGENVEN AND Kine, JJ. 
NOOKALA PEDA SATYAM 
AND ANOTAER— DEFENDANTS — 
Å PPELJ-ANTS 
VETSUS 
THUMMALAPALLI KRISHNAMURTHY 
—PLAINTIFF— RESPONDENT. 

Civil Procedure Code (Act V of 1968), O. IX, 
r. 13—Minor—Default of guardian—Ex parte 
decree—Mere non-appearance of guardian, whether 
constitutes sufficient cause for setting aside ex 
parte decree. 


The raere fact of the noneappearance of the 


guardian is not by itself sufficient proof that 
the’ minor who was represented by 
him was prevented by sufficient cause from 
appearing and is not therefore, a ground 
for setting aside an ew parte decree passed 
against the minor. To constitute a sufi- 
cient cause for non-appearance ofthe minor within 
the terms of 0. IX, r. 13, Civil Procedure Oode, 
the default of the guardian must be wrongful. 
Venkataratnam v. Nagappa (i), dissented from, 
Kathaswamy Chettiar v. Ramachandran (2), fol- 


lowed. a 

Appeal against the orders of the Court 
of the - Subordinate Judge of Ellore, dated 
April 16, 1932,and made in I. A. Nos. 74 
of 1932 and 1004 of 1931, respectively 
in O: S. No. 63 of 1980. 

Mr. Ch. Raghavan Rao, 
pellant. 

Mr. N. Rama Rao, for the 
ent. 

. King, J.— Original Suit No. 63 of 1930, 
on the file of the Sub-Judge of Ellore 
wasa suit upon a mortgage. The mort- 
gagors were defendants Nos.1 to 5 of 
whom defendants Nos. 2 to 5 are brothers, 
and defendant No. 1 their mother. Two 
other defendants were impleaded, de- 
fendant Nos, 6 and 7 ‘the minor sons 
of defendants Nos.- 2,- and their 
mother was proposed as their guardian. 
Of these defendants, defendants Nos. 1 to 
8 filed a written statement but did not 
further contest the plaintiffs claim; 
defendants Nos. 4 and 5 and the mother 
of defendants Nos. 6 and 7 remained ex 
parte. A decree was accordiugly passed 
against all the defendants and in due course 
two applications were fled under O. IX, 
y. 18, to set this decree aside. One was 
fled by defendant No. 4 and the other by 


for the . Ap- 


Respond- 
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defendants Nos. 6 and 7, appearing this 
time by their maternal grandmother. Both 
applications were heard together by the 
learned Sub-Judge and dismissed, and 
against this order of dismissal the two 
appeals now under consideration bave 
been filed. 

On these two appeals C. M. A. No. 475 
which 
rise to no difficulty. It appears that de- 
fendant No. 4 was never served iñ per- 
son, but was served three times by affixture. 
On the third occasion service was also 
sent to his address by registered post and 
this registered letter was refused. In the 
affidavit supporting his application de- 
fendant No. 4 states that he did 
know of the suit until after the passing 


of the decree but, asis not uncommon . 
explain | 


in such affidavits, he does not 
in any detail how he happened to acquire 


his knowledge. When his application 
came to be heard, defendant No. 4 
gave no evidence. There is nothing, 


therefore, to show either that defendant 
No. 4 would notin the ordinary course of 
events have been: informed of the suit by 
the other defendants, or to suggest that he 
did not actually refuse the registered 
letter. In these circumstances the learn- 


ed Sub-Judge holds that defendant No. 4 - 


was aware ofthe suit long before the dec- 


ree was passed. I see no reason at allto . 


differ from this finding. Defendant No. 4 
must be deemed to have had at least 
constructive notice of the date of hearing. 
He was not present on that date and of 
course, has alleged no facts other than 
his want of knowledge of the suit, for his 
absence. His appeal must be dismissed 
with costs. : 

The other appeal (C.M. A. No. 474) 
raised a very interesting point of law. 
It is this—what is the effect with refer- 
ence to O. IX, r. 13 of the failure of 
a guardian or next friend of a minor 
party ina suit to appear? Three points 
of view are possible. The first is what 
may be calledthe complete identifica- 
tion of the minor with his guardian, If 
that guardian dces not appear and can- 
not satisfy the Court that he or she 
was prevented from appearing by suffi- 
cient cause, then no application under 
O. IX, r.13, can be successful and the 
remedy of the minor, if he has any 
grievance against his guardian, is by 
separate suit. This isthe view adopted 
by the learned Sub-Judge. 


The second view is that the mere fact of. 


is filed by defendant No. 4 gives > 


not. 


~ 1985 


the non-appearance of the guardian is 
sufficient proof that the minor party, who 
18 precluded from appearing in person 
or from choosing his own ‘guardian, 
has been prevented by sufficient cause 
‘from appearing. This is the view which 
has been taken by the learned Chief Jus- 
‘tice sitting alonein a recent case re- 
pored as Venkataratnam v. Nagappa 
The third view is intermediate between 
these two. It .finds expression in a case 
decided by my learned brother, also. sit- 
ting alone, and reported in Kanthaswamy 
Chettiar v Ramachandran (2). It is there 
held that the default ofa guardian who 
wrongfully allows a claim against a minor 
defendant to be decreed ex parte consti- 
tutes a sufficient cause for the non-ap- 
pearance of the minor within the terms of 
O. IX, r. 18, Civil Procedure Code. 

The first of these views is not serious- 
ly pressed before us. Neither the learned 
Sub-Judge nor the learned Advocate for the 
respondent has referred to any authority 
in support of it, and itis in direct conflict 
withthe principle that the Court is under 
a duty to show a special solicitude for 
the interests of minor parties -in suits 
which come before it. 

Inthe case Venkataratnam v. Nagappa 
(1) which has been quoted as authority for 
the second view, the minor parties were 
Plaintiffs whose next friend (their mother) 
failed to prosecute their suit, and the 
suit was dismissed on aday on which 
the defendants also were not ready io go 
on wilh it. An application’ was then 
made forthe restoration of the suit on the 
plea thatthe next friend was prevented 
from appearing by illness, This plea 
was rejected by the District Munsif, and 
‘the applicution in consequence dismissed. 
In dealing with this order in revision 
the learned Chief Justice begins by say- 
ing that the District Munsif had not ad- 
dressed himself tothe question whether 
the interests of the minors could be allow- 
ed to beprejudiced by the absence of 
the mother. Then three possible expla- 
nations for the mother's failure to appear 
are considered. She may have been 
ill, she may have been negligent, 
she may have been deliberately acting 
adversely to the minors interests. 
In all these cases, it is pointed out that 


(1) 67 M LJ 387; 152 Ind. Cas, 163; AI R 1934 Mad, 
616 


(2)57 M 1089; 150 Ind. Oas: 779; AI R 1934 Mad. 
428; 66M LJ 683; 39L W 653; 7R M31, ` 
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the minor's interests should not be allow- 
ed to be prejudiced. Then follows the 
general conclusion expressed in these 
words: 

_ “It appearsto me, therefore, that the position 
in justice is that, if there are minor plaintiffs 
and defendants who are represented as they must 
be by a next friend and the next friend is 
absent, through whatever cause it may be, at 
the trial, then that fact alone is a sufficient 
reason for setting aside an ex parte decree 
passed against minor defendants or for setting 
aside an order of dismissal of the suit in the case of 
minor plaintifs. Iam supported in this view by a 
decision of the Oalcutta High Court in Kesho Prasad 
v. Hirday Narain (3) and by a decision of Ourgenven, 
J. in Kanthoswamy Chettiar v. Ramachandran (2). 


IfI may so with very great respect, it 
seems to methat the general conclusion 
does not necessarily follow from the reason- 
ing ofthe judgment, and that the two 
authorities quoted do not goso far as to 
support this conclusion expressed as it is 
in its widest form and without any reser- 
vation, There isa fourth possible expla- 
nation for non-appearance which has not 
been considered; an explanation which 
no doubt would very rarely applyin the 
case of the next friend of a plaintiff whose 
change of attitude is itself - prima’ facie 
in‘heation of the neglect of the plaintiff's 
interests, but may well apply to the 
guardian of « minordefendant. It is this, 
that the minor defendant has no case to 
put forward, and that his guardian rea- 
lises this anu exercising his judgment 
honestly aod deliberaieiy and in the in- 
terests of the minor defendant, decides 
that ao good purpose can be served by 
putting in an appearance. In such cir 
cumstances, it seems to me that the non- 
appearance of a guardian isnot a ‘sufficient 
cause’ within the meaning of O. IX, 
r. 13. A party canbe said to be ‘pre- 
vented’ from appearing only when he 
wishes to appear, and he wishes to appear 
only when he has some point of view to 
press upon the Court's attention. If he 
recognises the justice of the plaintiff's 
claim and is content to have a decree 
passed against him and for that reason 
fails to appear he isin no sense prevented 
from appearing. 


Kesho Prasad v. Hirdey Narain !3) is a case 
decided in Oalcutta in 1880., The crucial 
passage in that judgment is quoted by my 
learned brother in Kanthaswamy Chettiar v. 
Ramachandran (2). It is there pointed 
out that the guardian's default was a 


(3)6 O LR69, 
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_ ‘neglect- of. duty’ and that he failed to 
, take ‘what was obviously a necessary 
` step to protect the minors’ interests’. And 


“in Kanthaswamy Chettiar v Ramachand-— 


ran (2) itself the same stress is laid upon 
‘the conduct of the guardian. The dis- 
‘eussion which begins on page 1072* pro- 


, ceeds upon the finding of fact that the _ 


: guardian bad wrongfully allowed the claim 
.to be decreed ex parte, and ends with 
“that finding of fact again expressed in 
- another form, that the first defendant had 
. betrayed his trust as guardian. 

With great respect, I find myselfin 
‘entire agreement with this decision of 
my learned brother in Kanthaswamy Chet- 
: tiar v Ramachandran (2) and unable to 
:extend the principle so far as it has 
-been extended in Venkataratnam vV. 
1 Napappa (1). It seemsalsoto mean that 
Lif the ‘mere absence of a guardian with- 
out any enquiry intothe reasons fcr that 
-absence is to be accepted as _ sufficient 
-cause for setting aside an ex parte dec- 
ree, the door is opened wide for fraudu- 
lent conduct on the part ofa group of 
defendants who desire unduly to pro- 
tect.the trialof a suit against them. 

If this view of the law is correct, it 

follows that the important matter for con- 
sideration in this appeal is the attitude 
and conduct of the appellants’ mother. 
-On this matter the learned Sub-Judge has 
-given no decision, having disposed of the 
appellants’ application on the sole ground 
that they had misconceived their remedy. 
We have accordingly been requested in 
the alternative by the learned Advocate 
for the appellants to remand the applica- 
tion for disposal on its merits. I do not 
think any such remand is required in 
the interesis of justice. In the first place 
though this application has been dis- 
‘missed on a point of law it has not been 
asserted that -any evidence regarding 
the mother’s conduct was either offered or 
rejected. The note paper shows that there 
was no preliminary order rejecting this par- 
ticularapplication. Both applications were 
heard together on April 4, 1932, and the 
order in both was reserved and even- 
tually pronounced on the 16th. The fail- 
ure on the part of the appellants to tender 
any evidence is, therefore, a matter which 
I cannot ignore. 
. In the second place the affidavit of the 
maternal grandmother ofthe appeilants, 
which isthe foundation of the case for 
setting aside the - ex parte decree, is a 

*Page of 57 M—jEd.] rae = 
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document hopelessly inadequate for its 
purpose. The reasons for the application 
are there stated as follows: Defendants 
Nos. 6 and 7 have material contentions 
to urge. They are not under the pro- 
tection of their mother. Their mother 


acted with gross negligence without urg- 


ing contentions on their behalf. There 
is no clear statement that the mother is 
living apart from her husband and child- 
yen—which is not asserted before us to 
be a fact. There is no hint of any 
reason for her negligence. There is no 
indication of what those material con- 
tentions are which the minors have been 
prevented from urging, still less any 
attempt to show that those contentions 
differ in any way from those put forward 


and abandoned by defendants Nos. 1 to 


3. In short, noconcrete fact is alleged 


from which any inference can fairly be 


drawn that the failure of the mother to 
appear has any way prejudiced the inter- 
In these circum- 
stances Iconsider that there are no good 
reasons for remanding this application 
and would dismiss this appeal also with 
costs. 

Curgenven, J.—I agree. 

A, ` Appeal dismissed. 


— 


BOMBAY HIGH COURT 
Original Civil J a a Appeal No. 31 of 
193: 


March 4, 1935 
BEAUMONT, C. J. AND RANGNBEAR, J. 
RAHIMTULLA LOWJI DAMANI— 
APEELLANT 
versus 
OFFICIAL ASSIGNEE, BOMBAY— 
RESPON DENT. 

Transfer of Property Act (IV of 1882), s. 55 (1) 
(d)—Purchaser from Official Assignee— Right to call 
upon Oficial Assignee io execute sale in favour of 
his nominee who has purchased from him. 

A purchaser from the Official Assignee can call 
upon the Official Assignee to execute a proper con- 
yeyance to the purchaser or his nominee to whem he 
has sold the property. In this respect there is nothing 
in the Transfer of Property Act, which puts the law 
ona different footing from that in England. 

0. 0. J. A. from the Insolvency No. 58 of 
1933. 

Mr. M. C. Setalvad, for the Appellant. 

Mr. KE. M. Munshi, for the Respondent. | 

Beaumont, C. J.—This is an appeal 
against an order of Kania, J., made in 
insolvency. It raises a short point on which 
it is surprising to find that there is no direct 
authority. The Official Assignee in the 
insolvency of certain persons had vested 


1935 


‘in him a mortgage dated July 30, 1930, 
-and on September 21, 1933, he put up for 
‘sale by auction the right, title and interest 
-of the insolvents under that mortgage. 
The sale was made subject to certain 
-particulars and conditions ‘of sale, which 
zare on the record, Those conditions pro- 
vided that the highest bidder should be 
‘declared the purchaser, but the sale was 
-to be subject to confirmation by the 
Official Assignee, who had the right to 
“refuse to confirm the sale without assigning 
any reason, therefor. Then condition No. 
-9 provided that on payment of the full 
- purchase money the purchaser should be 
‘entitled to a proper conveyance, such 
: conveyance to be prepared by and at the 
. expense of the purchaser, who was.to bear 
all the expenses connected therewith. The 
` present appellant was the highest bidder 
-at the auction, and he signed a contract 
- agreeing to buy on the terms of the con- 
-ditions of . sale, and the sale to him was 
-confirmed by the Official Assignee on 
. October 12, 1933. i 
After the date of the sale the appellant 
-entered into a sub-contract to resell the 
- property at a slightly enhanced figure to 
~a sub-purchaser, and he required the 
Official Assignee to execuie a conveyance 
-in favour of the sub-purchaser. A draft 
- conveyance was sent to the Official As- 
signee, which. is expressed to be made 
- between the Official Assignee as vendor 
~of the first part, the original purchaser of 
-the second part, and the sub-purchaser of 
-the third part. The Official Assignee 
.tefused to execute that draft or any 
- other draft which did not provide for the 
‘assignment of the property to the original 
purchaser. He took the point that he was 
-not bound under the contract to convey 
the property to any sub-purchaser. Kania, 
J. upheld that objection on the part of 
the Official Assignee, and from hia deci- 
-sion this appeal is brought. The Offi-ial 
. Assignee having adopted the attitude that 
he is not bound to execute any convey- 
-ance except one in favour of the original 
purchaser, we are not concerned to consider 
the exact terms of the draft conveyance 
.submitted. The Official Assignee is, upon 
any view of the matter, entitled to insist 
.that the conveyance is to be a proper one, 
and contain all necessary provisicns to 
bind any sub-purchaser by the conditions 
-of the original sale. The short point we 
‘have to consider is whether the learned 
. Judge was right in saying that the Official 
- Assignee is not bound to execute a con- 
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veyance ‘in favour of a nominee of the 
purchaser. j 

The law on the subject in England ‘is 
clearly established. The learned Judge 
‘in his judgment says that there is a 
dearth of direct authority, but so far as 
my own experience goes, I think that 
nobody at the English bar would queg- 
tion the general proposition that a pur- 
chaser is entitled to a proper conveyance 
in the name of himself or a nominee, That 
-principle applies in the ordinary case, 
such as we have to deal with here, in which 
no obligation is placed on the purchaser 
under the conveyance. Where the purchaser 
has to perform obligations, or to indemnify 
.the vendor against liabilities, his 
Solvency is a matter of materiality to. the 
vendor and different considerations apply, 
but where, as here, the property is to be 
-conveyed out and out to the purchaser on 
-payment of the purchase money, it is a 
matter of no particular consequence to the 
vendor whether ths purchaser is solvent 
or not. The learned Judge was of the 
view that the English rule does not apply 
in India, primarily because under English 
Law the purchaser takes an equitable in- 
terest in the property under the contract 
_and before the conveyance, whereas in 
India under s. 54, Transfer of Property Act, 
the contract passes no interest in the pro- 
_perty. In my view that distinction between 
. English and Indian Law is immaterial 
for the present purpose. The right of a 
purchaser in England to require the con- 
-veyance to be made in his own name or 
in thut ofa nominee does not depend on 
his equitable’ interest under the contract’; 
it depends on the terms of the contract. 
I hive no doubt that the terms of the con- 
tract could negative that right, and. the 
eqitita‘le interese which the purshaser takes 
„would nos override any express provision 
ln India the rights of the 
vendor are governed hy s. 55, Transfer of 
„Property Act, and sub-cl. (1) (d) of- that 
section provides that the seller is bound, 
-on payment or tender of the amount due 
in respect of the price, to execute a proper 
converance of the property when the buyer 


tenders it to him for execution at a proper 


time and place. The obligation under 
{hat sub-section is merely to execute a 
proper conveyance, the saciion being silent 
as to the person in whose favour that con- 
veyance is to be executed. a 

But the words “proper conveyance” 
must be used in the sense in which they 
would be understood in English Law~ ag 


1064 


meaning a proper conveyance in favour 
of the purchaser or as he shall direct. 

It is said, however, that in this case the 
contract is a special contract which - over- 
‘rides the general rights which the parties 
‘would have under an open contract. We 
‘have been referred in detail to all the 
clauses of the contract embodied in the 
‘conditions of sale, and to my mind, none 
of them impose upon the purchaser any 
‘obligation which will endure beyond the 
-date of the conveyance, and the only relev- 
ant condition is condition nine, which 
provides that the purchaser shall be entitl- 
ed to a proper conveyance, the expression 
“proper conveyance” being the same as 
that used in the Transfer of Property Act. 
'Mr. Munshi relies on the fact that under 
that condition it is the purchaser who is 
entitled to a proper conveyance. That, of 
course, must be so, because the purcha- 
ser is the only party to the contract 
other than the vendor. It is the pur- 
chaser who is entitled to a proper con- 
veyance, but the question is whether the 
‘proper conveyance must necessarily be only 
in hisname. In my opinion, there is noth- 
“ing in this contract to entitle the vendor 
to insist that he is not bound to execute 
any conveyance except in the name of 
the purchaser. We are told that it has 
been the invariable practice in the Official 
Assignee’s Office not to execute a conveyance 
toanybody except the immediate purchaser. 
We have pressed Mr. -Munshi to tell us 
what risk will be incurred by the Official 
‘Assignee if he executes this conveyance 
in ‘the name of the sub-purchaser rather 
‘than of the purchaser, and’ we are not 
satisfied that any such risk exists. It 
‘ig clear that if the conveyance were made 
in the name of the original purchaser; he 
could, five minutes later, reconvey the 
property to the sub-purchaser, and what 
advantage that course, in preference ioa 
direct conveyance to the sub-purchaser, 
would confer upon the Official Assignee, 
I do not know. The obvious disadvantage 
from the point of view of the purchaser 
isthat the double conveyance subjects him 
to double stamp duty, and prevents him 
(from?) taking advantage of the provisions 
‘ofs. 28 (3), Stamp Act. It seems to me 
that it would be a considerable hardship 
if purchasers from the Official Assignee 
‘are to be deprived in all cases, irrespective 
of any benefit which may accrue to the 
Official Assignee, of the advantages of that 
section, In my opinion, the Official Assignee 
is bound in this case to execute a proper 
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conveyance to the purchaser or his 
nominee, and we must so direct. The 
appeal must be allowed, and respondent 
must pay appellant's costs here and in 
the Court helow. 

Rangnekar, J.—I agree. The short ques- 
tion which arises in this appeal is one 
relating to the right of the purchaser under 
a contract of sale of immovable property 
to call upon the vendor. to execute a con- 
veyance either in his favour or as he 
shall direct. The insolvents in this case 
were mortgagees of certain property, and 
after the adjudication order the Official 
Assignee sold theinright, title and interest 
under the mortgage by auction. The 
appellant was declared to be the highest 
bidder. Thereafter the appellant executed 
an agreement as provided by the particulars 
and conditions of sale subject to which the 
auction was held. Some time thereafter 
the sale was confirmed by the Offcial 
Assignee. Inthe meanwhile the appellant 
sold the rights which he had purchased 
to a sub-purchaser. The appellant then 
called upon the Official Assignee to execute 
the conveyance which he sent to him to 
which he and the sub-purchaser 
parties, but the Official Assignee prem- 
ptorily declined to execute any conveyance 
in favour of the sub-purchaser. 
lant then appealed to Kania, J. as the 
Commissioner in Insolvency, but the appeal 
was dismissed by the learned Judge. The 
learned Judge held, firat, that the law 
in this country differs from that in England. 
As far as I can see, the learned Judge 
has not exhaustively dealt with this point, 
because in his opinion the matter was 
capable of being disposed of oa a shorter 
ground. The learned Judge then held 
that in this case there was a special con- 
tract between the Official Assignee and 
the purchaser, having regard to the côn- 
ditions of sale subjecito which the auction 
was held, which therefore excluded the 
operation of the Transfer of Property Act, 
and that under this special contract the 
purchaser was nob entitled to call upon 
the Official Assignee to execute a conveyance 
in favour of his nominee, and in the 
result dismissed the appeal. 
that decision that the present appeal is 
preferred. The first question, then, is 
whether the law in this respect in this 
country differs from that in England. It 
is well established in England that a 
purchaser can always demand a con- 
veyance from the vendor not only in his 
favour, but in favour of any person 


were . 


The appel- ` 


It is from _ 


1935. 


as he would direct, and the vendor 
cannot refuse to execute a conveyance 
dn favour of the nominee of the purchaser. 
I do not propose to refer to the authorities, 
butthe position isput by Halsbury at p. 419 
of Vol. 25 of the Laws of England ‘in 
‘this wise : 

“When the purchaser. has disposed of the land 
‘before the completion of the contract, it is vsual 
for the purpose of saving the expense of a second 


conveyance and double stamp duty, to take the 
-assurance direct to the second purchaser,” 


This, of course, is subject to certain 
exceptions such as, for instance, where there 
is a personal covenant by which the 
-purchaser is bound. In this case there is 


.no such covenant included in the conditions - 


.of sale subject to which-the sale was held. 


Section 55, sub-s. (1) (d), Transfer 
-of Property Act, provides that the 
seller is bound, on payment or 


-tender of the amount due in respect of 
the price, to execute a proper conveyance 
of the property when the buyer tenders- 
it to him for execution at a proper time 
and place. There is nothing, as far as I 
.Can cee, in the terms of this section which 
‘would affect the-right of the purchaser to 
- demand a proper conveyance of the property 
either in his favour or in favour of hig 
nominee, It is said, however, and the_ 
learned Judge seems to have made a point 
of it, that in this country the position is 
different, because under a contract of sale 
relating to immovable property the pur- 
chaser does not get any equitable interest 
in the land. That, no doubt, follows from 
8. 04, which provides that a contract for 
the sale of immovable property does not 
of itself create-any interest in or charge. 
on such property. On the other hand, so 
far as the English Law is concerned; upon 
the- making of an enforceable contract for 
sale of immovable property the purchaser 
becomes the owner of the land in equity. 
‘But Iam unable tosee how this distinction 
on this point affects the question which 
arises in this appeal, because it is clear 
that in this country, as in England, either 
‘party to such a contract may dispose of 
the benefit of the contract in favour of 
another person, and such disposition may 
be either by way of assignmenl or by a 
sale or in any other way. I think, therefore, 
that there is nothing in the Transfer 
of Property Act which puts the law 
on this point on a different footing from 
that in England. -> : 
The question then, is- whether there is 
‘anything in the particular contract in 
this case which would prevent the purchaser 
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from calling -upon the Official Assignee to 
execute a conveyance in favour of his sub- 
purchaser. I do not think it necessary to 
refer to all the conditions which have 
been discussed in the course of argument. 
I can see, the only material 
condition which is stressed by the res- 
pondent is condition nine. But all that 
it says is that the purchaser shall be 
entitled to a proper conveyance upon pay- 
ment of the full purchase money in the 


manner laid down in the other conditions. 
‘It is difficult to see what distinction there ig 
-between ‘this condition and s. 55, sùb-s, (1) 


(d). All that the clause says is that it is the 
right of the purchaser to get a proper convey- 
ance subject to the other conditions of the 
contract, It is not suggested that anybody 
other than the purchaser is claiming a 
proper conveyance from the Official Asg- 
signee. The only question is whether that 
in favour of the 
purchaser or his nominee. Therefore I 
think this particular condition does not 
affect the right which a purchaser has, as 
has been fairly conceded by Mr. Munshi, 
under the Transfer of Property Act, to 
call upon the vendor to execute a conveyance 
in favour of his nominee. ; 

The third point which seems: to have 
impressed the learned Judge is that it 
may be unfair to the Official Assignee to 


insist upon his recognising a sub-purchaser 


of a purchaser at an auction sale held by 
him. We asked Mr. Munshi how the 
posifion of the Official Assignee will be 
prejudiced if he departed from what we 
are told is a long-standing practice in his 
office to refuse to execute a conveyance in 
favour of the nominee of apurchaser. But’ 
Mr. Munshi has been unable to offer any 
satisfactory explanation in this respect, 
On the other hand to recognize this so called 
practice would be to deprive a purchaser 
and his nominee of the benefit of the pro- 
visions of s. 28 (3), Stamp Act. I think 


therefore the appeal must be allowed. I 


do not wish to express any opinion on 
the question whether the conveyance ac- 
tually tendered to.the Official Assignee 
by the purchaser to which the nominee 
was also a party is proper within the 
meaning of the Act or the conditions. 
That certainly would be a question 
which the Official Assignee will have to 
‘consider. i 


N. Appeal allowed. 
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BARDSWELL AND Born, JJ. . 

Sri Mahant PRAYAG DOSS JEE 
-VARU VICHARANA KARTHA or TIRU- 
f MALAI— PETITIONER 
3 VETSUS 

CHINNA RAMA NAIDU AND OTHSERS— 

é OPPOSITE PARTIES. , 
Madras Estates Land Act (I of 1808), s. 205 —Scope 
of—Whether affects revisional powers of High Court 
. —Order by Deputy Collector under O. XXI, r. 101, 


Civil Procedure Code (Act V of. 1903)—District. 


Collector's competency to revise it— Order of dismissal 
by District Collector—High Court's power to revise— 
; Civil Procedure Code (Act V of 1898, s.. 115, 
0. XXI, r. 101. i > ; 
Section 205, Madras Estates Land Act, is not 
intended to affect the revisional powers of the Court, in 
' suits which are made appealable to the District Court 
-andthe High Court under Part A of the Schedule, 
-Section 115, Civil Procedure Code, is one of the sections 
made applicable to suits under the Madras Estates 
“Land Act by s. 192o0f the latter, The section relates 
. not'to incidental orders in suits, the final decree in 
. which is appealable, but to such proceedings as are 
specified in part B ofthe Schedule to the Act, as 
those in which no appeal lies. 

An order by the Deputy Collector under Q. XXT, 
tr, 101, Civil Procadure Oode, is not an order which 
‘the District Collector can revise under s. 205 and 

ig an order which can only be revised by the High 
Court under 3,115, Oivil Procedure Code. But the 
High Court cannot revise the order of the District 
Collector declining to interfere with the Deputy 
Collector's order. ; 

O.R. P. from an order of the Dis- 

trict Collector, Chingleput, dated Novem- 


ber 8, 1928, 


Order of Reference 
Pakenham Walsh, J.—An important 
preliminary objection has been raised that 


this petition does not lie and that this Court . 


hes no jurisdiction in the matter. The argu- 
ment isthat under s. 205, Estates Land 
.Act, the Board of Revenue and the 
Disirics Collector have concurrent jurisdic- 
tion and that the Board of Revenue have 
held that in such cases they cannot 
interfere where the District Collector has 
already exercised his revisional powers: 
In re: §.205 of the Madras Esiates Land Act, 
(1). In Raghunatha Patro v. Govinda Patro 
-(2), it was held that the High Court has 
no power to revise the proceedings of the 
Board of Revenue. The argument is that 
what the Boardof Revenue cannot do the 
High Court cannot do, No direct authority 
.on this matter has been quoted to me, 
though Paramaswamt Ayyangar v. Natchia 


J) 12 L W145; 59 Ind. Cas, 345. 
42} 114 Ind. Cas 161; AIR 


1928 Mad. 1032; 55 
ML J 79°. 
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Ammal (3)and Ramaswami Goundan:v. 
Kali Goundan (4), have been referred to 
by the petitioner's learned Counsel. The 
present case seems to be distinguishable 
on the ground that the original order 
was that of the District Collector.’ which 
of Revenue would apparently 
-have been at liberty to revise. The đe- 
cision in Ramaswami Goundan v. Kali 
Goundan (4) was prior tothe Full Bench 
decision in Raghunatha Patrov. Govinda 
Patro (2)and it seems to me doubtful 
whether it isnow gocd law in the light of 
the Full” Bench decision. The matter is 
of considerableimportance and I therefore 
refer it toa Bench of two Judges. The 
_point referred is: “Has the High Court 
jurisdiction to entertain this petition?” 

Mr. T. Kumaraswamiah for the 
tioner. 

Messrs. P. V. Raghavan, and K. M. Ven- 
katavaradachari, for the Oppiste Parties. ` 


Order 

Burn, J.—We: do not 
authority of Paramaswami Ayyangar y., 
Natchia Ammal (2) and . Rmaswami 
` Goundan v. Kali Goundan (4) has been in 
any way affected by the Full Bench 
decision in Raghunatha Patro v. Govinda 
Patro (2).or by the decision ofa larger 
Full Bench in Raja of Mandasa v. Jagan- 
nayakulu (5). The two Full Beench de- 
cisions were in cases in which the High 
Court considered the question of revising 
proceedings of the Board of Revenue 
under Chap. XI, Estates Land Act which 
deala with Survey Settlement and Record 
of Rights. The basis of the decision in 
Raja of Mandasa v. Taganayakulu (9) was 
that in exercising their functions under 
Chap. XI, the Revenue authorities were 
nol acting as Courts. But in disposing of 
suits for arrears of rent the Revenue 
Officers do act as Courts (s. 189 of the Act), 
and their decrees in such suits are appeal- 
able to the District Court. We agree 
with Ayling, J.,in Paramasuami Ayyan- 
gar v. Nachia Ammal (8), that e. 205, 
Estates Land Act, : 

“is not, and cannot be. intended to affect the 
revisional powers of tbis Court, in svits which 
are made appealable to the District Court and 
this Court under Part A of the Schedule. Section 115, 
Civil Procedure Code, is one of the sections made 


(8} 42 M 76;49 Ind, Cas. 11, ATR 1939 Mad. 510; 
32 ML 3632; 9 L W26; (1915) M W W207. 
(4) 42 M 410; 52 Ind, Cas. 634; A IR 1919 Mad 


672; 26 M L J 571. - 
(5) 55 M 888; 140 Ind. Cas, 331; A IR 1932 Mad.. 
612; (1932) M.W N 350; 36 L W 292; 63M L J 460: 


- Jnd. Rul. (1932) Mad. 859 (F B). 


Peti- 


think that the 


. 1935 


_ appheable to suits under the Madras Estates Land 
Act by s. 192 ofthe latter.” 
¿è We agree also with Ayling, J's obser- 


vation in the same case that s. 205 
relates: 
~ “nos to incidental orders in suits, the final 


decree in whichis appeslable, but to such pro- 
ceedings as are specified in Part B of the Sche- 
dule to the Act, as those in which no appeal lies 
' (Nos. 12-20).” 
In the present casethe order of the 
- Deputy Collector was not an order under 
any of the provisions of the Estates Land 
Act. It did not fall under any of the 
` items specified as not appealable in Part B 
of the Schedule. It was explicitly an order 
under O. XXI, r. 101, Civil Procedure 
‘Code, a provision of the Civil Procedure 
‘ Code, which is applicable by s. 192, Estates 
Land Act. This wasnot an order which 
the District Collector could revise under 
- 8. 205 andin our opinion the application 
` to him was incompetent. [t was an order 
which could only have been revised by 
this Court under s. 115, Civil Procedure 
Code. For these reasons, we are of opinion 
that the question referred to us should 
. be answered inthe negative. This Court 
could, for sufficient reasons, have revised 
the order of the Deputy Collector under 
O. XXI,r. 101, Civil Precedure Code, but 
-it cannot revise the order of the District 
Collector declining tointerfere with the 
Deputy Collector's order. 

Bardswell, J.—Ths order of the District 
Collector dismissing the application to 
him under s. 205 was perfectly correct. 
He should, however, have dismissed it as not 
being competent instead of on the merits. 
A dismissal order made on such an appli- 


cation cannot be revised by the High 
Court, 
AN, Reference answered. 
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Administration suit—Costs—-Successful plaintiff's 
right to costs out of estate—Hxecutor’s costs, when first 
charge on estate. 

In a suit for general administration of the whole 
estate, making all persons interested in it parties, 
the successful plaintifis in order to justify their suit 
in the form in which it is brought and to be able 
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to claim their costs out of the estate must satiaty 
the Court, first, that the executor was not adminis- 
tering the estate properly and the intervention of 
the Court was necessary for the purpose of safe- 
guarding the plaintiffs’ rights in the estate; second- 
ly, that it was necessary that the directions of the 
Court should be given to the executors not only in 
respect of the specific rights ofthe plaintiffs but in 
regard tothe entire administration of the estate; 
and thirdly, that it was in the circumstances of the 
case necessary that not only the executors but the 
legatees or beneficiaries and the Advocate-General 
Shonig be brought before the Court. [p. 169, col, 


The costs of an action properly instituted for the 
administration ofan estate are considered as ex- 
penses in administering theestate. They are a first 
charge upon the estate, If the estate is insufficient 
for the payment of all the costs, the costa of the 
legal personal representatives as between solicitor 
and client area first charge, then the costs and ex- 
penses of the plaintiff and the other parties may be 
provided for. Thecosts of the executor or legal per- 
sonal representative where no misconduct on his part 
is made out, are allowed as between solicitor and 
client and in priority tothe costs of all other 
parties. 

Although the Court always looks with a 
certain amount of indulgence on the costs of 
the Advocate-General, there is no absolute 
rule that in all cases he must have his costs, 
He may be deprived of his costs where an ordinary 
party would be made to pay them. [p. 1070, col. 1.7 


Messrs. H; D. Banaji and R.J. Kolah, 
for the Plaintiffs. 

Messrs. Purshotiam Tricumdas and F, B. 
Vachha, for the Defendants Nos. 1 to 3. 


Judgment.-—This is a very unfortunate 
suit. The testator died leaving an estate 
wHich he considered worth Rs. 7,000 or 
Rs. 8,000, Probate to his will was obtained. 
Afterwards two of his nephews, the plaint- 


_iffs in this suit, addressed the executors 


charging them with neglect of their duties as 
executors. Lengthy correspondence ensued. 
In the end this suit was brought for the 
general administration of the estate by the 
Court. Not only the executors, but the 
widow and the Advocate-General, as re- 
presenting the charity, are made parties. The 


` Advocate-General is made a party because 
‘the will leaves one-third of the estate to 


charity. My substantive order is very simple. 
The report is confirmed, and the excepiions 
are dismissed with the costs of defendants 
Nos. 1 lo 4. Defendant No. 3 will hand 
over to the executors the property found 
by the Commissioner to bein her posses- 
sion. The real questions I have to decide 
refer to the costs of the suit. The costs of 
ihe parties exceed the whole of the 
I am informed the estate will 
even 
of the executors. As a preliminary I can- 
not help citing some observations of Fry, 


` guch extreme rigour any breach of trust 


" 1068 
= J., in Croggan v. Allen (1), (p. 103)*: 


“Now Lask myself whether there was any goo 
reason for instituting this action at all... .. No 
good having been gained by it, the question arises, 
what ought I to do with the ‘costs under these 
circumstances? I am very glad to have had my 
- attention called to the language of Lord Westbury 
_ used in a case of Bartlett v. Wood |2) because no 
person can sit in this Oourt and not be aware o 
the enormous amount of costs which are incurred 
in administration actions which confer no real 


- benefit upon any human being except the solicitors . 


~ concerned. Oftentimes when there is nothing but 
_ one simple question to be determined, the whole 
accounts of the estate are taken from the very 

- moment when the testator died. Often when there 
is no question at all the accounts are taken, and 
the only thing that makes such a course of 
` practice bearable is this: that the Court visits with 
in a 

is bound-to keep its 


`- trustee or executor that it 
and trustees for this 


-` doors open to executors 
- protection.” y j 
lord Westbury’s remarks in Bartlett v. 
-. Wood (2) to which Fry, J., alludes are as 
follows (p. 8177): 
. “JT must say that I kaye heard this suit, and 
the proceedings connected with it, with feelings 
- of very great pain. This is one of those suiis, 
by the institution of which discredit is brought 
` upon the practice of the Oourt of Ohancery and 
the administration of justice, and these proceedings 
are justly exposed to the severs censure of the 
- suitors and the public, but at the same time the 
fault does not lie in the rules of the Cowt itself. 
. From-my long _ experience in this Court I have 
observed that nothing requires to be more care- 
fully directed or attended to than the mode in 
_ which the costs of litigation should be dealt with 
by this Court in ordinary cases. Nor is there 
anything which opens the doors of the Oougt so 
widely, and induces persons to come up with 
_wnfounded litigation more than the unfortunate 
_ degree of uncertainty which exists upon the 
subject of the payment of costs.....-... There can be 
no doubt that, as a general rule, in cases of ad- 
ministration, it is, aboveall thinge, the bounden 
_ duty of the Court to attend to the subject of the 
payment of costs, and that no costs ought to bə 
given out of an estate, except for those proceedings 
- only: that are in their origin directed, with some 
show of reason and a proper foundation, for ths 
. benefit of the estate, or which have in their result 
_conduced to that benefit.” ; ; 
Coming to the case before me, the parties 
must be considered under three categories, 
the plaintiff, the executors, and the bene- 
ficiaries under the will. Where there is 
a will the executors represent the estate. In 
such a case therefore a suit in reference 
to the estate or its administration must be. 
considered under ‘two aspects: the parties 
to the suit and the reliefs sought. It is 
not necessary in all cases where a legatse 
or a creditor of the estate desires to have 
(1) (18#2) 22 Oh. D101: 47 L T437; 31 W R 


(2) (1961) 9 W R817; 30 L J Ch, 614; 4 L T 692, 
-127 R R928, 

¥Page of (1882) 22 Oh DE 

+Page of (1861) 9 W, R.—[Ed] 
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right inthe estate given effect to that any 
parties other’ than the claimant and the 
legal representatives should be before'the 
Court. Nor is it ordinarily necessary that 
there should be prayers or an order for the 
general administration of the estate by the 
Court. The questions of the parties and the 
reliefs are obviously interdependent. The 
executor is already authorized by the 
will of the testator to administer the estate. 
Where probate has been obtained, the 
Court has in asense confirmed the authori- 
ty of the executor; the matter having 
come before the Court in its testamentary 
jurisdiction it has given the only directions 
proper in the circumstances for the adminis- 
tration of the estate, viz., that the executor - 
should. undertake the duties imposed upon 
him by the fact that he is named’as 
executor and has accepted the executorship, 
There may no doubt be special circum- 
stances in which the Court in a sense and 
‘to a certain degree retraces its steps: the 
administration of the estate may be taken 
away either partially or entirely from the 
executor, Thus there may be cases where, 
in spite of the fact that the testator has 
appointed an executor to carry out his 
will, the duties of administering the estate 
may. be altogether taken away from him 
and the estate in its entirety administered 
by the Court. In other cases, the executor . 
may be left in charge of the estate general- 
ly, notwithstanding that he is proved to | 
have been remiss in discharging his duties 
towards a.particular legatee (or in the 
case of the estate of a Musiim testator) 
_towards one of those heirs who take irres- 
pective of the will—the accounts, inquiries 
and orders being restricted to certain 
specific questions, In euch cases, if the 
executor is sued by the legatee or the heir, 
the other beneficiaries in the estate need 
not be made parties. On the other hand, 
“it may’ be that persons other than the execu- 
tor, whether heirs or legatees or even third 
parties, are necessary parties in order that 
the rights of the plaintiff may be dealt 
with—in which case they must of course be 
„brought before the Court. 


These general principles are laid down 
in cases which will be found collected | 
in the texts of abthority. The forms 
given in Appendix A to the Civil Pro- 
cedure Code relating to administration 
suits (see Forms ` 41—43) proceed on a 
similar basis. See Williams on Hxecutors, 
Edn. 12, p. 1266, where it is stated: 


“A personal representative may sue 
sued as representing the estate of the 


or be 
deceased, 


1985 


` As a general rule, and in thé absence of special 
circumstances, it is not necessary or proper to 
join beneficiaries as parties in an action against 
a personal- representative for an account,” 

The cases of Hertford v. Zichi (3), 
Brown v. Dowthwaite (4)-and May v. Newton 
(5) are cited. Again at .p. 1235* it is 
stated : att 

“As a general rule, however, in „actions brought 
against personal representatives as a represent- 
ing the estate, beneficiaries should not be joined 
as parties,” ae 
though where the beneficiary has 
Participated in a breach of trust he is 
a necessary party : Jesse v. Bennett (6). 
At the. same time O. XVI, r. 8, of the 
Rules of the Supreme Court in England, 
provides that the Court or a Judge 
may, at any stage of the proceedings, 
order any persons beneficially interested 
in the estate to be. made parties, either 
in addition to orin lieu of the previously 
existing parties. Where it is objected 
that all the necessary parties are not 
present, in proper ‘cases an inquiry is 
ordered into the persons : interested, and 
ordered that if any of the persons 
interested are mot parties they should 
be at liberty to apply or be served 
with notices: See Howard v: 
reported in Seton’s Judgments and 
Orders (7th Edn., 1912), Vol. 2, p.179) ; 
and also Gilbert.v. Smith (Ty and Sykes v. 
Schofield (8). In In re Blacke, Jones v. 
Blacke. (9), Cotton, L. J., explained ‘the 
position in this way (p. 916*) : 

“Formerly if anyone interested in a reei- 
duary estate instituted. a suit to administer the 
estate, he had the right to require, and as-a 
matter of course obtained, the full decree for the 


administration of the estate; and the Court 
even if it thought that, although there were 
really questions which. required decision, those 


questions might be decided upon seme only of 
the accounts and inquiries which formed part 
of the decree, found itself fettered and unable 
to restrict the accounts and inquiries to such 
only as were necessary in order to work out 
the question................. Where there are questions 
which cannet properly be determined without 
gome accounts and inquiries or directions which 
would form part-of an ordinary administration 
decree, then the right of the party to have that 
deeree order is not taken away, but the Court 

(3) (1845) 9 Beay 11. : 

(4) LM 446. 

(5) (1887) 34 Ob. D 347; 56 L J Oh. 313; 56 L T 140; 
85 W R 363. g 

(6) (1856) 6 De GM & G.609; 26 L J Oh. 514; 35 L 
T43; 24} WR563. 7 - 

(7) (1876) 2 Ch, D 686; 45 L J Ob. 514; 35 L T 43; 
24 W R 568. - 

(8) (1880) 14 Ch. D 629; 49 L J Oh. 838; 42 LT 822; 
29 WR 68 : 


(9) (1885) 29 Ob. D913; 54LJ Oh, 8:0;53L T 
202; 33 W R 886. 
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may restrict the order simply to those points 
which will enable the question which require’ to be 
adjudicated upon ‘to be settled,” 

Lindley, L, J., said (p. 918)*; > 

“Oare must be taken not to give countenance to the | 
notion that by seeking out an infant plaintiff whe 
may be a residuary legatée or interested perhaps ` 
in a very small portion of the estate, an adminis- 
tration judgment may be obtained at the expense 
of the estate asa matter ofcourse asit used to be 
obtained. l hope that state ofthings is gone and 
gone for ever; it was one of the greatest scandals 


- of the profession.” 


Then he proceeded (p. 9198*): ; 

“There will, therefore, be certain modified in- 
quiries but at the risk of those who insist upon 
them though this need not be expressed in the 
order. Those inquiries ought then to be directed 
if they turn outto have been necessary, beneficial 
and proper, then those who asked for them will 
get the costs.”- — 

The plaintiffs before me, therefore, in - 
order to justify their suit in the form in . 


which it is brought and to be able to- 


claim their costs out’ of the estate must 
satisfy the Court first that the executor was 
not administering the estate properly and 
the intervention of the Court was neces- 
sary for the purpose of safeguarding the ' 
plaintiffs rights in the estate; secondly, 
that it was necessary that the directions 
of the Court should be given to the execu- 
tors not only in respect of the specific rights 
of the plaintiffs but in regard to the entire ‘ 
administration of the estate, and thirdly, ` 
that it was in the circumstances of the case 

necessary that not only the executors but : 
the legatees or beneficiaries and the Advo- 
cate-General should be brought before ` 


. the Court. Considering the case in the light 


of these principles, I have no doubt that- ` 
the plaintiffs should not have their costs 
out of the estate. As regards the coste of - 
the executors, the costs of an action properly ` 
instituted for the administration :of an. 

estate are considered as expenses in ad- ° 
ministering the estate. They are, therefore, 
a first charge upon the estate. Ifthe estate ` 
is insufficient forthe payment of all the- 

costs, the costs of the legal personal repre-- ` 
sentatives as between solicitor and client 
are a first charge then the costs and: exe- ` 
penses of the plaintiff and the other parties: 
may be provided for in accordance with 
principles laid downin the cases. For the 
present itis sufficient to say that the costs: 
ofthe representative where no misconduct 
on his partismade out are - allowed as 
between solicitor and client and in priority ' 
to the costs of all other parties: see In re`- 


Love Hill v. Spurgeon (10), and the case 
go (1885) 29 Ch: D 348; 54 LJCh, 816; 52 LT 
398; 33 W R 449. ? . 
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cited in Daniel's Chancery Practice, Sth 
Edn. p. 1067, and Halsbury, Vol. 34, p. 
352, para, 838. 

‘The executors in this case submitted 
themselves to the orders of the Court. 
might well have directed the attention of 
the Comttothe question wherther on the 
allegations of the plaintiffs general admi- 
nistration was necessary and whether the 
_ Advocate-General need have been made a 
party. They might perhaps in other ways 
have saved some unnecessary proceedings 
and costs. But considering their conduct 


and the proceedings as a whole I have - 


come to the conclusion that they ought to 
be allowed their costs as between attorney 
and client from the estate. I am‘not at 
all sure that I ought not to make the 
plaintiffs bear‘the costs of the executore. 
- Perhaps Iam too lenient in not making 
suchan order, but as the plaintiffs would 
have been entitled to the residue of the estate 
if any had been left instead of its being 
wasted in coste, this part of my order 
need not detain me further. With refer- 
enceto defendant No. 3 the widow there 
is no doubt that she has suffered most from 
this litigation. But in regard to costs I 
cannot help her, The Oommissioner rightly 
made every presumption in her favour, 
Still he was forcéd to make the order against 
her for return of the’ ornaments. She 
must bear her own costs, 

On behalf of the -Advocate-General, it is 
urged that-his costs should stand on the 
same footing asthe costsof the legal re- 
presentatives. No authority is cited for 
that proposition, Although the Court 
always looks with a certain amount of in- 
‘dulgaence onthe costs of the. Advocate- 
General, there is no absolute rulethat in 
all cases he must have his costs: Hunter v. 
Attorney-General (11). He may be deprived 
of his costs where an ordinary party would 
be made to pay them: Attorney-General 
v..The Corporation of London (12). The 
plaintiffs will bear their own costsand pay 
the costs of the exceptions and the general 
costs of the Advocate-General till the first 
hearing in Oouri. The plaintiffs need not 
pay any costs of the Advocate-General 
after the first hearing in Court except of 
the exceptions. The executors will be 
entitled to their costs as between attorney 
and client from the estate. Defendant 
No. 3 will bear hər own costs except her 


(11) (1899) A O 309: 68 LJ Ob.-449; 80 L T732; 
47 W R678; 15 T L R384. | 
(2) (1849) 2Mac. &€G 217; 2H& T 


Qh,*314; 14 Jur, 205; 86 R R 92, v 


wW 1;19 L 
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costs‘ of the exceptions which willbe paid 
to her by the plaintiffs. 

D. Order accordingly. - 
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CALCUTTA HIGH COURT 
Special Bench 
ge Death Reference No. 23 
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Appeals Nos. 747 to 749 of 1934 
December 3, 1934 
DERBYSHIRE, O. J., MUKERJES 
AND COSTELLO, JJ.’ 
EMPEROR— PROSECUTE 
: . VETSUS 
BHAWANI PROSAD BHATTACHARJEE 
: AND OTHERS—ACOUSED 
Bengal Criminal Law Amendment Act (IX of 

1925 as amended up to 1931), s, 6—Penal Code (Act 
XLY of 1860), ss. 307, 115, 109—Conspiracy to 
murder—Atiempt by one of the conspirators to fire 
Governor with revolver with intent to murder—Offence 
—Hurt to some other—Sentence—Abettor not himself 
-taking partin attempt to murder—Whether can be 
sentenced under s, G—S. 6,- interpretation—Strict 
consiruction~ Criminal trial—Confession—Retracted 
confession—Value of—Person not charged with 
offence—Whether can be convicted for such offence 


—High Court, if will substitute new offence in. 
exercise of powers as Appellate Court.. ` 
Where in pursuance of a conspiracy to murder 


the Governor of Bengal, one of the conspirators” 
armed with a loaded revolver .attempted to fire 
with such revolveratthe Governor with intent to 
murder him ; pa 

Held, that the offence of attempted murder came 
within s. 307, Penal Code, and by the Bengal Oriminal 
Law Amendment Act of 1925, as amended by the, 
subsequent enactments, the Commissioners“could 
- pass on him the sentence of death, The fact- that 
in this attempt to murder the Governor somebody 
wes T haa some bearing on the sentence. (p. 1077, 
col. 1.] > E ne : 

Where a member of the conspiracy only aide 
others who actually attempt to murder, he himself 
not taking apart under it, asentence of death can- 
not be passed on him under the Bengal Criminal Law 
Amendment Act. The maximum sentence that can - 
be passed against him with regard to that part of 
the charge which relates to conspiracy for an at- 
tempt tomurder is one of 14 years’ imprisonment 
under the power given by s. 307, Penal Code, read 
with s. 115. [p. 1678, col..1.] . 

The Bengal Criminal Law Amendment Act being 
a penal enactment has to be construed strictly. 
It is not open either .to the Commissioners or to the 
High Court to read s. 6as if it says: Provided 
that where the Commissioners convict any person of 
any offence punishable under ‘the para. 1, s, 307, 
Penal Oode, and s. 109, Penal Oode. [ibid.] 

The Court is entitled to read and look ata con- 
fession although it is retracted but the same ered- 
ence should not be given to it asit would be given 
were itnot retracted. [p. 1075, col. 2.] : 

A man should not be charged, tried and convict- 
ed without being heard in his defence. The High 

“Court will not use any power that they have as 
an Appellate Oourt to substitute a. new- charge- 
oa ey him and conyict him of that.case, [p 107, 
col, 2) - 2. - 7 oy 
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Messrs. A. K. Roy and Probodh Gopal 
Mukherjee, for ihe Crown. 
Messrs. Sudhansu Sekhar Mukherjee, 
Surajit Chandra Lahiri, Suresh Chandra 


Talukdar, Ajit Kumar Dutt and Farhat Alt,’ 


for the Accused. 

Derbyshire, ©. J.—In this case which 
has been known as the Lebong outrage 
my brother Judges and myself are of 
one mind and they have asked me to 
deliver the judgment of ‘the Court. On 
May l, of this year Sir John Anderson, 
the Governor of this Province, visited the 
races at the Lebong race course at 
Darjeeling and at about half past three in 
the afternoon, after the races had finished 
and the horses were coming in, a man step- 
ped upin front of His Excellency's box 
with a pistol in his hand, steadied his arm 
and shot from a distance of about 10 feet at 
Sir John Anderson. Almost at the same 
time, perhaps a second or two later— 
another man standing somewhat to the 
side of His Excellency’s box algo raised a 
pistol and also fired ashot at Sir John 
Anderson from a_ distance of about six 
feet. It was a miracle that Sir John 
Anderson was not killed; one can only 
say it was an act of Providence. Unfort- 
unately a by-stander, one Miss Beulah 
Thornton was injured in the ankle from 
a bullet which had been fired by one 
or other of those pistols. The Police 
immediately opened fire on the assailants 
and ab thesame time two gentlemen— 
Mr. Tandy Green in one case and the 
Raja of Barwari in the other—very gallantly 
threw themselves on the assailants and 
prevented further damage being done. 
The assailants were both wounded by the 
Police fire. 

They were overpowered and they were 
taken to the hospital . and later on the 
next day, or the day after, they made 
confessions which were recorded, and from 
those confessions it appeeas that this at- 
tempt on the life of the Governor was the 
result of a conspiracy to murder him 
which had been hatched some time pre- 
viously and in which a number of people 
were concerned. Some of those people 
were arrested, two of them within a day 
or two and the rest some time later in 
June and July. A great deal of evidence 
had to be collected and eventually in 
August and in September seven persons 
were charged before a Special Tribunal 
appointed to deal with this.case. They 
were charged with various offences -— con- 
ppiracy to murder and conspiracy to 
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possess arms, and two of them with pos- 
sessing arms with intent to murder—[ 
think that isthe phrase used in the par- 
ticular Act under which these two persons 
were charged. The persons concerned were 
those who are appealing in this case together 
with another who has not appealed. The 
persons charged were Bhawani Prosad 
Bhattacharji, Rabindra Nath Banerjee 
alias Samarjit Banerji, Monoranjan Banerji 
alias Naresh Choudhury, Ujjala alias 
Amiya Mozumdar alias Malaya alias’ 
Malina Devi elias Lila, Madhusudan 
Banerji alias Aminya Banerji alias 
Sunil Sen, Sukumar Ghose alias 
Lantu and Sushil Kumar Chakravarti 
alias Ajit Kumar Dhar. They were tried 
before the Special Tribunal, the prcceedings 
lasting over some weeks and eventually 
ihe first two that T have mentioned, 
Bhawani and Rabindre, were found guilty 
of an attempt to murder and were, under 
the law to which I shall advert presently, 
sentenced to death, Monoranjan Banerji 
was found guilty of conspiracy to murder 
and conspiracy to possess arms, and he 
was, under the charge of conspiracy to 
murder, sentenced to death. Ujjala, a. girl 
of nineteen, was found guilty of conspiracy 
to murder and conspiracy to possess arms 
and she was sentenced to transportation 
for life. Madhusudan Banerji was found: 
guilty of conspiracy to murder and con- 
spilacy to possess arms and he was 
sentenced to fourteen years’ rigorous 
imprisonment. Sukumar Ghose was found 
guilty of the like offence-and was given 
a like sentence. Sushil Kuńfar Chakravarti 
was found guilty of conspiracy to murder 
and wag sentenced to twelve years’ rigorous 
imprisonment. : 
.The first six have appealed in this case; 
Sushil bas not appealed. Bhawani, Ra» 
bindra and Monoranjan have appealed 
against sentence only and not against 
conviction. They have been represented 
here by Mr. Mukherjee, Mr. Lahiri and 
Mr. Talukdar. The others who ure appeal: 
ing—Ujjale, Madhusudan and Sukumar 
alias Lantu-were not represented by. 
Counsel, but we thought it was essential 
that they should have their cases presented 
to us with fullness and with forensic 
knowledge, and we asked Mr. Mukherjee 
and Mr. Lahiri if they would be good 
enough to undertake their defence, and 
they, acting in accordance with ‘the 
highest traditions of the Bar, agreed to 
give their services, and did give their 
services, in this appeal on behalf of 
S taa z . -a 


et ae a 
ioa 
Ujjala, Madhusudan and Sukumar without 
any fee or reward. This Courtis very 
much indebted to them for what they 
have done. I ought to point out that at 
the trial before the Commissioners each 
of these accused was represented by a 
Pleader and the funds to provide fees 
_to the Pleaders were paid by the 
Orown. ; 
` Now, as regards this case we of course 
have tocome to -the conclusion before 
doing anything that the conviction in 
this case and sentences in this case are 
right and proper. If We come to the 
conclusion that they are, it is our duty 
to confirm them. If we come to the con- 
` clusion that some of them are not, it is 
our duty to deal with them in such a 
way as we think proper and in accor- 
dance with law. I said at the outsel that 
this shooting was not a-mere spontaneous 
- affair. A great deal of evidence was given 
and that evidence was reviewed‘in detail 
by the Commissioners who have given 
their judgment, and it is not necessary. 
that this Court should deal with all that 
evidence in detail fo the same extent as 
the Commissioners did. ï said there was 
a conspiracy behind this attempt to 
murder, and the conspiracy, it appears, 
as far as the evidence shows, is this: 
. In 1932, a citizen of Dacca, Suresh 
Mozumdar had a daughter Ujjala who 
was then aged 17; he had ason who was 
generally known as Gopal who was two 
years younger. Suresh lived in Dacca. 
His first wife—the mother of these two 
children—was dead, and he married 
a second wife who was two years older 
then Ujjalea. He spent a good deal 
of his time in Calcutta where he had 
a rickshaw business. Apparently he had 
some other property ‘in another part 
of ihis province and he spent, some of 
his.time there. The result was that he 
was nota great deal at Dacca and was not 
able to supervise and keep an eye upon 
those two childeren Ujjala and Gopal, 
as be otherwise would have done, and ‘as 
he no doubtrealizes now, would have been 
much better. The two children were 
reading for the Matriculation Examina- 
tion. In 1932 Suresh looked for a tutor 
to help Ujjala.with her studies and one 
Sukumar Ghose alias Lantu offered him- 
self. Suresh, however, declined his ser- 
vices on- the ground that he did 
not know enough Sanskrit. Lantu there- 
upon introduced another man Madhusudan 
Banerji (he did not introduce him by the 
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name of Madhusudan but introduced - 
him under the name of Amiya Banerji) ` 
and Suresh engaged him as tutor for his | 
daughter. Madhusudan Banerji had a. 
brother whose name was Monoranjan 
Banerji; he wag introduced into Suresh’s © 
household not under his proper name but: 
under. the name of Naresh. Madhu- 
sudan seems to have tutored Ujjala for 
some time—about six months, and then. 
Suresh dispensed with his services on the 
ground that his attendance was irregular; 
but unfortunately for Suresh and-his family, 
Madhusudan Banerji continued to visit 
the house together with his brother 
Monoranjan and Lantu from time to time. 
-According ‘to Suresh, ‘at some later 
period, probably in 1933—he is not clear. 
about it—he found his daughter Ujjala 
reading two books which he considered to’ 
be undesirable—books of revolu.’ 
tionary character. He asked her where 
she had got them from and she said she. 
had got them from her tutor Madhu- 
sudan. He took the books from her, said” 
it was wrong, advised her to mend her 
ways and forbade Madhusudhan to come 
to his house again. .He spent a part of hië’ 
time in Calcutta with the result that when: 
he was away the same three young men 
—Madhusudan, Monoranjan and Lantu~- 
continued to visit Suresh’s house. There’ 
is no doubt whatever from confessions: ~ 


‘that have been made {Lantu did nof. 


confess, but Monoranjan and Madhu- 
sudan confessed)—thereis no doubt what- 
ever, from those confessions and from thé 
evidence of other. people, which I shall 
refer to presently, that all these three 
young men were members of a revoli- - 
tionary party whose object it was to. murder 
members of the Government. Sometime in 
March—it may be in February—of this year 
those two children Ujjala and Gopal sat 
for the Matriculation Examination. and 
they both passed. After the examination, 
when they were not occupied with their. 
studies, then one notices that the cons- 
spiracy begins. Some time at the end of 
March or the beginning of April, Lantu 
got into touch with a youth called Prith- 
wish. it was suggested to Prithwish 
by Lantu that as he was a member of 
the party be should be prepared to do what 
is called an “action"—to shoot some body: 
It -was suggested that he should go fo 
Shillong to do it and Prithwish says that 
following the discipline of the party he 
agreed to do it; but Prithwish, fortunate- 
ly for himself decided that he would not 
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do it, and he betook himself off to an- 
other part of the province to one ot his 
relatives. So Lantu did not get his ser- 
vices. 
beginning of April, we find’that Lantu, 
Madhusudan and Monoranjan were going 
very frequently to the house of Suresh and 


EMPEROR V. BAWANI PROSAD 


A little latter than that, in the. 


talking to the daughter. According to 


Gopal they would go on to the ‘roof with 
the. daughter and they. discussed matters 
there in private. “Gopal who was -called 
as a witness said that he was: enlisted 
into the revolutionary party although he 
was only a boy of 16 or 17. ‘He does 
not appear, however, to have been asked 
at that time in the beginning of April to 
take any part in any plot that was being 
hatched, eo 

A little later in April things began to 
get a little warmer in point of view of 
the conspirators and one finds that the 
girl had it suggested to her that she 
should do some-work for 
the suggestion seems to have come from 
Monoranjan Banerji. She agreed that she 
would, with, the result that she and 
Monoranjan Banerji at a later period, to- 
wards the end of April or beginning of 
May—I think it was on May 3—went down to 
Calcutta. Before doing that they had to hood- 
wink the father Suresh, and the way in which 
they did it shows considerable cunning. 
Suresh had a business in Calcutta, but at 
that time he was at Dacca, and it was de- 
sired to get him out of the way’ so that 
Ujjala could go out without his interference. 
One finds that a man visited Suresh’s 


business premises in Waliulla Lane in . 


.Caleutta and asked Bhelu, who was 
Suresh's brother-in-law and ‘apparently 
his business manager, if Suresh was 
‘there. Bhelu said he was not, and this 
person told Bhelu that Suresh was wanted 
by a member of the Special Branch of 
the Police force. In order to get Suresh 
down to Calcutta it was suggested by 
Monoranjan who suddenly came on the 
-scene that a telegram should be sent saying 
that his son Gopal who happened to be in 
Calcutta at the time wasill. Bhelu thought 
that that: was probably. the best way of 
-doing it, and Bhelu gave a rupee to 
Monoranjan who went oif and sent a tele- 
gram to Suresh saying that Gopal was ill. 
A telegram was sent in reply asking how 
Gopal was and the nextday or the day 
after Suresh came down to Calcutta. He 
asked what _the matter was; he found 
Gopal. quite, well and, they. said that the 
telegram was sent because he was wanted 
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by some one of the Special Branch of the 
Police force. The man who purported to 
have’ come from the Special Branch of 
the Police force never turned up again. 
Suresh waited there for some days; he did 
not go-to the Special Branch. Eventually 
he came to the conclusion that the matter 
was a hoax, But while he was there some- 
thing else happened. 

The two children discovered that they 
had got-through the Matriculation Hxami- 
nation, and then the girl Ujjala suggested 
to her brother that they should go on a 
visit- to a relative named Nanibala. A 
telegram wassent to the father in Calcutta 
asking for his permission that they might 
go. He was notin a position to make any 
further enquiry and he agreed that they 
might go. They did go, but they did not 
go to Nanibala’s house. Ujjala and 
Monoranjan went together to Oalcutta and 
the boy Gopal was taken by Madhusudan 
to Madhusudan’s own home which is a 
place called Hashail, a considerable distance 
away. May 3rd is the date when Mono- 
ranjan took Ujjala down to Calcutta. He 
brought her to Oalcutta to do some work 
for the party and on the way, according 
toher statement, she was told that the 
business.was the shooting of His Excel- 
lency the Governor of Bengal. She was 
one day in Calcutta, and then she was 
picked up ina taxi by Monoranjan from 
the lodging where she was staying, and 
taken to the Sealdah, Railway Station. 
When she got on 
that there were two suit cases there and 
Monoranjan told her that they were taking 
“things” which means arms and am- 
munition with which the attempt on the 
life of the Governor was to be made. The 
girl realized that it was a very dangerous 
piece of work because she pointed out that 
if they were found with arms on them 
they would be under the law that- had 
been passed very. recently at that time 
liable to: the death penalty. Monoranjan 
replied: that the train would be searched 
before they got to Darjeeling and if the 
luggage were hers and if she was travell- 
ing with him there would be less suspicion. 
He was not taking the responsibility of 
carrying the arms and ammunition on 
himself; he was taking Ujjala with him to 
be used asa shield against any : Police 
suspicion. He said thatif there was any 
trouble they would say that they .were 


‘not the owners of the -suit cases. She 


agreed and, they went: to., Darjeeling and 


‘they put up at an hotel which is known 


the taxi she noticed. 
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as the Snow View Hotel. At the railway 
station at Darjeeling they met an uncle or 
a relative of Ujjala’a who seemed a little 
suspicious to find Ujjala travelling with 
this man, The suspicion of the relative 
was somewhat allayed and the two, Ujjala 
and Monoranjan, appéar to have gone— 
there is no doubt that they did go to the 
Snow View Hotel and there they occupied 
one room together. 

There appears to beno doubt about it 
that Ujjala was Monoranjan's mistress. 
Monoranjan not only seems to have incul- 
cated criminal tendencies into Ujjala, but 
he seemstohave debauched Ujjala as well, 
and made her his mistress. He seems to 
„have taken her there partly for his amorous 
`- purposes, but mainly as a shield anda 
blind for the work that he proposed to 
do. When they got tothe hotel they were 
visited in this room by two young men who 
were afterwards identified as Bhawani and 
Rabindra, and there was.a discussion bet- 
ween them. There is no doubt about the 
fact that the girl knew why those two boys 
Bhawani and Rabindra had come there and 
she seems to have taken herself off for the 
time being to the room of her relative who 
was staying at the same hotel. We are 
told by the confession of Rabindra that 
while those two young men were there in 
that room Monoranjan handed over an 
automatic pistol and a revolver and am- 
munition: to Bhawani and Bhawani took 
them back to the hotel where he was stay- 
ing, the Sanatorium, and kept them there 
: One notes that it was the purpose of Mono- 
ranjan to take Ujjala with him as a blind 
so that he might carry the weapons. When 
they got to the hotel -he got rid of the 
weapons. He seems to have known and 
appreciated more than the others the 
danger of having such weapons with him. 


The next day Monoranjan and the gi 
Ujjala visited these ive souk g men a 
during the course of the visit the two young 
men went out of the room (this is accord- 
ing to Monoranjan’s confession) and the 
-girl and Monoranjan between them cleaned 
the arms. The next day they went there 
and they had a discussion with the two 
-young men, It was suggested that that 

. afternoon would be a suitable time to make 
an attempt on the life of the Governor as 
he would be going toa “flower show” and 
the two young men were asked to go 
there. They asked how they would re- 
cognize the Governor, and Monoranjan re- 
plied, that the Governor rode on a big horse, 
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that he himself would go to the “ flower - 
show” and point out the Governor to them. 
Bhawani «ud Rabindra went to the “flower 
show ;” they went there before the time of 


-opening and were told that tickets were 


not being issued then. They then wander- 
ed in a park nearby where they found 
Ujjala and Monoranjan sitting some dis- 
tance from them. Monoranjan and Ujjala 
shortly after left the place without giving 
them any signal or sign of recognition. 
Seeing that they could not get in Bhawani 
and Monoranjan went home. The other 
two went tothe “flower show” and had a 
a good view of the Governor but the people 
who had the pistols and who were intended 
to do the mischief were not there; so tha 
nothing happened on that day. : 
That afternoon the two young men were 
upbraided by Monoranjan and Ujjala for 
their lack of courage or lack of initiative, 
and they were told not to make any 
mistake on the day following. On the morn-. 
ing following Monoranjan and Ujjala visited 
the room of Rabindra and Bhawani at the 
Sanatorium and they seem to have taken 
every precaution that they could. The 
pistols were cleaned and the ammunition 
which was to be used was warmed up. 
It was warmed up over a fire made by 
burning papers. According to the first 


confession of Monoranjan the paper was 


burnt by the girl and then the ammunition 
was warmed in that way. It is a” signi- 
ficant fact in corroboration of that confes- 
sion that afterwards some paper ash was 
found in that room screwed up in a piece 
of paper under the carpet. That being 
done ,Monoranjan and the girl went back 
to the Snow .View Hotel and then in the 
afternoon they all took their way to the 
race course. Bhawani and Rabindra first 
took two tickets for the Totalizator, but 
finding that they would not be admitted 
into the enclosure with those tickets they 
went back and bought two 4 rupees tickets. 
Then Monoranjan and the girl came 
along. Bhawaniand Rabindra took up a 
position in the general stand close to the 
Governor's stand and according to Rabind- 
re, Monoranjan pointed out the Governor 
to Bhawani and Rabindra and then he and 
Ujjala went away and left Bhawani and 
Rabindra todo the work. As I have said 
at 3-30 the shots were fired. 

About the guilt of Bhawani,there can 
be no doubt. He was recognized by several 
witnesses a8 being one of the men who 
fired. He was the man whom the Police 
shot; he was the man who was taken to 
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the hospital and who made a confession, 
and in the confession he said that he had 
done the deed. About his guilt there can 
be no doubt whatever. He was guilty of 
an attempt to murder Sir John Anderson, 
an attempt which is an offence under s. 307, 
Penal Code. About Rabindra equally there 
can be no doubt. He too was the man re- 
cognized by the by-standers who have given 
evidence, He was a man who made a 
confession. The difference between him 
and Bhawani is that he expressed some 
contrition, but about his offence in law, 
there can be no doubt. He was guilty of 
an attempt under s, 307, Penal Code, to 
murder the Governor. 

| Now we come to Monoranjan. Monoran- 
Jan's part is probably the biggest played 
by any one of these conspirators. Mono- 
ranjan appears to have been a member of 
a revolutionary society; for some time he 
was a frequenter at the house of Suresh 
Mozumdar in Dacca; he was one of the 
people who was seen by several witnesses to 
go up to the roof of the house of Ujjala from 
time to time and engage in secret conversa- 
tions with her; he was seen by several 
witnesses going down to Caleutta with 
Ujjala on May 3, and he was seen by his 
own brother abont that time in Calcutta, 
He was recognized by a relative of Ujjala’s 
as being the man who was with Ujjala 
when she came to the Snow View Hotel; 
he was recognized by the waiter of the 
Sanatorium Hotel as being the-man who 
along with Ujjala had come and had tea 
two days before the attempt on the life of 
Sir John Anderson with Rabindra and 
Bhawani at the Sanatorium Hote], The 
bill has been produced in which four teas 
were charged against those two young men on 
that day. He was recognized as being with 
Ujjala in the train going down to Caleutta 
two days after the outrage. He was re- 
cognized by one Police Inspector who said 
that he had given a false name; he was re- 
cognized by another Police Inspector who 
said that he had given a false name. 
About Monoranjan’s part in this affair and 
his complicity in the conspiracy there can 
beno doubt. There is his own confession 
which he afterwards retracted in part; 
there is the confession of Bhawani and of 
Rabindra and there is the corroboration of 
the whole evidence by those witnesses who 
saw him in association with Bhawani and 
Rabindra at Darjeeling, who saw him with 
Ujjala coming back from Darjeeling and 
whe heard him give a false name. There 
can be no doubt about Monoranjan’s guilt. 
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- We think he was properly convicted of con- 


spiracy to murder the Governor of Bengal 
and we think he was properly convicted of 
conspiracy to possess arms contrary to 
certain sections of the Arms Act. 
Then there is the case of Ujjala. The 
position is quite clear from Ujjala’s own 
confession which she has afterwards re- 
tracted. We are entitled to read and look 
at it although it is retracted but we may 
not give the same credence to it that we 
should have done if it had not been retract- 
ed. She says that she was a party to this 
conspiracy; she also gives an account of 
it which is almost identical with that given 
by Monoranjan. She was recognized going 
down to Calcutta with Monoranjan on May. 
3, recognized going to Darjeeling at the 
time with Monoranjan, and recognized in 
the hotel and at the Sanatorium with Mono- 
ranjan when they went there to have tea 
with Bhawani and Rabindra. We have no 
doubt that she was in the conspiracy and 
that she has been properly convicied of con- 
spiracy to murder and to possess arms. 
under certain sections of the Arms Act. 
Then comes the case of Madhusudan 
Banerji. Madhusudan Banerji was not at 
Darjeeling at the time of the outrage. He 
was scmewhere else. But one has to look 
at it to see why he was somewhere else, and 
it is quite clear, according to Gopal’s 
evidence, that Madhusudan took 
Gopal away to his own house on May 3, 
and kept him there until about May 15, 
when the outrage was over. He kept him 
there to give an appearance of truth to the 
tale that Ujjala and Gopal had gone to 
visit a relative. Gopal was to be kept 
out of the way in order that no complica- 
tion might arise so that Suresh should not 
get alarmed, and get to know what was 
happening, and then search for Ujjala and 
spoil the conspiracy. The witnesses who 
speak to that are several and one has to re- 
gard not only their evidence but one has to 
look tothe doings of Madhusudan after the 
outrage. On the 15th he came down to 
Calcutta and went to lodge in a quarter 
that was mainly inhabited by Muhammadans 
and when he was arrested it is significant 
that he was not wearing the sacred thread 
although he was a Brahmin. Why was he 
taking those steps to secrete himself? Why 
was he taking those steps to make it appear 
that he was not a Brahmin and what 
was it that he was afraid of? We, like 
the Tribunal below, have to use our 
judgment and we have come to the con- 
clusion, like the Tribunal, that Madhu- 
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Badan did play a part in the conspiracy, 
and his part was, once maiters were set 
in movement, to take away Gopal so that 
Suresh might not come along and spoil 
the conspiracy, end so that Monoranjan 
might use Ujjala asa shield and protec- 
tion against Police suspicion in taking 
arms and ammunition to Darjeeling. 
Madhusudan was not present in Darjee- 
ling to take a part in the conspiracy but 
he was taking a part in the conspiracy 
somewhere else. We have no doubt, nor 
had the Tribunal, of Madhusudan’s guilt 
in this conspiracy to murder. We do not 
think however that he can on the evi- 
dence be convicted of that part of the 
charge which alleges that he conspired to 
possess arms. 
Then there is the case of Sukumar Ghose 
whom we have referred to as Lantu. 
_ Sukumar Ghose is a very cunning man 
who- seems to have kept himself in the 
.background. We have got the evidence 
“of Monoranjan in his confession that Lantu 
had suggested the buying of arms at 
some previous time. We have got the 
evidence of Prithwish that Lantu had 
suggested that he should play a pari in 
the conspiracy. We have got the evidence 
that he was seen round about Suresh’s 
house at the time in March, April and 
May when this conspiracy seems to have 
been -first hatched. We ‘have evidence 
that Lantu was seen visiting Madhusudan 
who was in hiding at a Muhammadan 
quarter in Oalcutta; we have got evi- 
dence that he visited him on many oc- 
casions. We have also. got the evidence 
of the girl Ujjala herself that after she 
and Monoranjan had come back to Cal- 
éutta on May 15, after the failure of the 
attempt, she and Monoranjan met Lantu at 
a place in Galeutta and they discussed 
this outrage and Lantu said that he was 
sorry that the job was not successful. Lantu, 
as I have said, is a very cunning man 
who managed to keep himself in the 
background and to thrust Monoranjan 
forward to do the work. Monoranjan in his 
turn thrust Bhawani and Rabindra forward 
to de it. There is evidence in the con- 
fessions that have been made and also 
there is evidence of other persons as to 
Lantu’s behaviour before the outrage, after 
the outrage and at the time of the outrage. 
We are of:opinion that the evidence in 
the confessions is substantially corroborated 
so’ that in our mind, asin the mind of the 
- Tribunal, there is no doubt that he was 
guilty of taking a part in phe conspiracy 
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to murder Sir John Anderson. We do 
noi find that he was actually engaged, 
as far as the evidence shows, in the con- 
spiracy to possess arms, therefore, we are 
not able to agree with that part of the 
Tribunal’s finding. 

I think I ought to mention the part that 
was played by Sushil who has not ap- 
pealed. Sushil was a boy not of the 
same standing as the others in this case. 
He was a boy who at one time was work- 
less and. was unemployed, and used to 
sell soap. He was enlisted into the re- 
volutionary party. Sometime in the end 
of April or beginning of May while he was 
living in his native village he was asked, 
by Monoranjan Banerji to come to Calcutta 
for a job of work. When he got there 
Monoranjan told him that he had a job 
for him, and the job was to shoot the 
Governor of Bengal. Sushil was sent up 
to Darjeeling and told to make himself’ 
familiar with the place. He went and did 
make himself familiar with the place. 
He was there at Darjeeling until May 6 
or 7, when Monoranjan arrived. By that 
time it appears that Monoranjan was satis- 
fied that he had got two men Bhawani 
and Rabindra to do the deed and there 
was no need to have a third man Sashil, 
so he sent Sushil back to Calcutta. Sushil 
has been convicted, and we think properly 
convicted, of conspiracy to murder and has 
been sentenced to 12 years’ rigorous im- 
prisonment against which he has not ap- 
pealed. We have no further concern with 
Sushil except to say this: that it shows 
the pains the conspirators took to have 
somebody in Darjeeling (where, as they 
said, the Police supervision was rather slack) 
to do the deed. When they found they 
had Bhawani and Rabindra there, Mono- 
ranjan sent Sushil back. Sushil has not 
appealed and so he goes out of the case. 

That being the position what are the 
sentences which should be imposéd in this 
case? The charges are at p. 157 of the 
peper book. All the seven accused persons 
were charged with conspiracy to murder 
the Governor and conspiracy to possess or 
have under their control arms and am- 
munition in contravention of the provision 
of s. i4, Arms Act, and thereby to commit 
an offence punishable under s. 120-B read 
with s. 302, Indian Penal Code and ss. 
19 (f) and 19-A, Arms Act. Then there 
is a charge against Bhawani that on May 
8, being armed with a loaded revolver 
he did-an act; to wit, attempted to fire - 
with such revolver at the Governor with 
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intent to murder. We find that Bhawani 
has been proved guilty of that charge— 
attempt to murder. -An. attempt to murder 
is punishable under s. 307, Indian Penal 
Code which is as follows: .- . 

“Whoever does any act with such intention or 
knowledge, and under such circumstances that, if 
he by that act caused death, he would be guilty 
of murder, shall be punished with imprisonment 
of either description for a term which may extend 
to ten years, and shall also be liable to fine; and, 
if hurt is caused to any person by such act, the 
offender shall be liable either to transportation for 
life, or to suck punishment as is hereinbefore 
_ mentioned,” 


I want to point out here that in this 
attempt to murder the Governor, somebody 
was hurt, and that has some bearing on 
the sentence. Under s. 307 this. attempt 
to murder might be punished in this case 
with transportation for life; but the legis- 
lature sometime ago as a result of attempts 
to murder passed a series of Acts—the 
Bengal Oriminal Law Amendment Acts, 
The first Act—the main Actis Act IX of 
1925 which has been modified from time 
to time. 
subsequent Acts of 1932 and 1934. Bec- 
tion 6, Bengal Criminal; Law Amendment 
Act of 1925, as now. amended, reads as 
follows: 

- “The Commissioners may pass upon any person 
convicted by them any sentence authorized by law 
for the punishment of the offence of which - such 
person is convicted: Provided that where the Com- 
missioners convict any person of any offence 
punishable under para. 1, s. 307, Indian Penal 
Code committed after the commencement of the 
Bengal Criminal Law Second Amendment Act, 1932, 
they may pass on such person a sentence of death 
or of transportation for life.” 

. As I have said, Bhawani’s offence of 
attempted murder clearly comes within 
s. 3807, Indian Penal Code and by the 
Bengal Criminal Law Amendment Act of 
1925 as amended by the subsequent enact- 
ments the Commissioners may pass on him 
the sentence of death. They have passed 
on him the sentence of death subject to 
confirmation by this Court. We can only 
say that no more serious offence than 
Bhawani has committed, could be com- 
mitted under this section and we confirm 
the sentence that has been passed by the 
Commissioners on Bhawani, the sentence of 
death. .Exactly the same conditions apply 
to the case of Rabindra. He was equally 
guilty with Bhawani‘in, this attempt. on 
the life of the Governor. It is quite. true 
there is a difference in his case: The 
difference is something that happened after 
the‘incident. Bhawanisaid that, he was 
sorry that. the Governor was living unhurt, 
and Rabindra said that he-was sorry that 
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-portation for life. 
“Penal Ocde, makes a person who abets- 
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he made an attack on the life of the 
Governor and we believe he was sincere 
in his contrition. In our view, sitting here 
as a Court. of. Justice administering the 
law; that’ makes no difference, in, his- 
offence. It -was a very serious. one. The 
Commissioners were justified -in. passing 
the sentence of death on him, and we` 
confirm the sentence. lt may be, as the 
Commissioners remark, that the contrition 
of this prisoner is something which, those 
who exercise the prerogative of mercy 
will take into account. 

Now we come to the case of Monoranjan 
Banerji. Monoranjan is the man who was 
the main spring of the working out of this 
outrage. He was the man who had in- 
gratiated himself into the household of 
Suresh Majumdar. While Suresh was away, 
he had seduced’and debauched his dau- 
ghter, he used her for carnal purposes , 
and he proceeded to use her as a screen, 
We can think,. 
of no conduct in. this case more heinous ~ 
than that of Monoranjan. The Commis-. ` 
sioners have sentenced Monoranjan to death 
and their power to do so has been chal-~ 
lenged in this Court. It is said that Mono- 
ranjan was not one of the men who at- 
tempted the life of tha Governor; at the- 
most he was only a conspirator and an. 
aider or abettor and is only liable to be 
punished as an abettorand the maximum | 
punishment of all abettors is not either... 
death or transportation for life, but 14 
years’ rigorous imprisonment. We have 
given that argument a very careful con- 
sideration. The position at first sight is 
complicated by the fact that this offence, 
the offence particularly against Monoranjan, 
is one which is compounded by reading 
ss. 307 and 109, Indian Penal Oode and 
then as the Commissioners have done, read 
ing those two sections together with 8,6 of 
the amended Bengal Criminal Law Amend- 
ment, Act of 1923. It is just as well to 
consider what the provisions in those sec- 
tions are. Section 307, Indian Penal Code 
as Ihave just read makes a person who 
actually attempts’ to murder where hurt 
is caused to any person liable to trans» -, 
Section 109, IJndian-, 


un offence if the act abetted is committed 
in consequence of the abetment liable 
lo be punished with the punishment 
provided for that offence. But the section: 
which confers very rigorous powers upon, 
the Tribunal is 8. 
Law Amendment Act of 1925- as. amendi, 
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6, Bengal Criminal” `- 
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ae seven years’ und shall also be liable 
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ed and that. section reads-as follows : 
“Provided that where the Commissioners con- 
wict any person of any offence punishable under 
para. l, s. 307, Indian Penal Code, committed 
after- the commencement of the Bengal Oriminal 
Law Second Amendment Act, 1932, they may pass 
on such person a sentence’ of death or of 
transportation for life.” 


_ Now, as we have held, the Commissioners 


were quite right in passing the 
sentence of death upon Bhawani and 
Rabindra. They were the doers of the 


act which was an attempt to murder. 
But-they purported to pass the sentence 
of death on Monoranjan under the same 
s. 6, and that cannot be done. If s. 6 
had read: _ 

- “Provided that where the Commissioners con- 
vict any person of any offence punishable under 


the first paragraph of s. 307, Indi P 
and s. 109, Indian Penal Code,” an Penal Oode, 


i£ these words had been added, we think 
the Commissioners would have been 
able to pass the sentence of death ; but 
the Bengal Oriminal Law Amendment 
Act, 1925,s. 6 does not say that. It is 
a penal enactment and asia penal enact- 
ment it has to be construed strictly, 
It is not open either to the Commis- 
gioners or to this Court to read s. 6 as 
if it says: ` 

“Provided that where the Commissioners con- 
vict any person of any offence punishable 


under para, l, s. 307, Indian: Pè 
s. 109, Indian Penal Code.” jan Penal Code, and 
That 


‘It is not permissible to do that. 

would be making the abeitor in this 
case liable to the same punishment as 
would be passed on the persons abetted. 
It may be an oversight on the part of 
those who drafted the Bengal Criminal Law 
Amendment Act. Neither this Court nor 
any other Court has power to pass a 
sentence of death -under the Bengal 
Criminal Law Amendment Act, 1925. on 
the facts found against Monoranjan. AS 
far as we can see the maximum sen- 
tence that can be passed against Mono- 
ranjan with regard to that part of the 
charge which relates to conspiracy for 
an attempt to murder is one of 14 years’ 
imprisonment. ‘That is the power ‘given 
by s. 307, Indian Penal Code, read with 
s. 115, Indian Penal Code. Section 115 
Indian Penal Code, reads as follows: 


“Whoever abets the commission of 
punishable with death or transportati i 
shall, if that offence be not domita ager 
quence of the abetment, and no; express rovi- 
sion is made by this Code for the pobiahient of 
such. abetment, ‘be punished with imprisonment 
of either description for a term which may eS 


to 


an offence 
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Then follows the important part : 

“And if any act for which the abettor is liable 
in consequenee of thé abetment and which causes 
hurt to any person is done, the abettor shall 
bs liable to imprisonment of either -description 
for a term which may extend to 14 years ah 
shall also be liable to fine.” 


So that on this part of the charge 
where the Commissioners, and we too, 
have found Monoranjan . Banerji guilty 
of conspiracy to murder, the maximum 
sentence is one of 14 years’ rigorous im- 
prisonment. We are of opinion that the . 
sentence of death cannot stand. That 
does not complete the charge against 
Monoranjan. The Commissioners have 
also found him guilty of conspiracy to 


. obtain and to have possession of arms 


contrary to ss. 19 (f) and 19-A; Arms 


Act. J think we have to deal with 
this in detail. The Indian Arms Act, 
1878, s. 14 provides : : . 

“No person shall have in his possession or 
under his control any cannon or firearms ot 
any ammunition or military stores except under 
a license and in the manner and to the extent 
permitted thereby.” , 

Section 19, cl. (f) provides : 


“Whoever has in his .possession or under his 
control any arms, ammunition or military stores 
in contravention ofthe provisions of s. 14 or 


s. 15 shall be punished with imprisonment for a 


term which may extend to three years or with 
fine or with both.” i 
That is the Indian Arms Act as it 


was passed in 1878. As we have said 
we have come to the conclusion that the- 
Commissioners have properly found 
Monoranjan guilty of conspiracy with 
regard to the contravention of s. 14, 
Arms Act. “Conspiracy” is dealt with 
in the Indian Penal Code in s. 120-B 
which.:provides : 
“Whoever is a party to a criminal conspiracy 
to commit an offence punishable with death 
transportation or rigorous imprisonment fora term of 
two years or upwards, shall, where no express 
provision is made in this Code for the punish- 
ment of such a conspiracy, be punished in the 
same manner as if he had abetted such offence.” 


` Now comes the Bengal Criminal Law 
(Arms and Explosives) Act, 1932, (Ben- 
gal Act XXI of 1932) which adds an 
offence to the Indian Arms Act, 1878. 
Section 3, Bengal Criminal Law (Arms and 
Explosives) Act, 1932, says: 

“After s. 19, Arms Act, 1878, the following section 
shall be inserted, namely 19-A. ‘Notwithstanding any- 
thing contained in s, 19, whoever commits an offence 
under cl. (e) or cl. (e) or cl. (f) of s. 19 shall, if 
the affence is committed in respect of a pistol, re- 
volver, rifleor shot gun, be punished with trans- 
portation for life or any shorter term or with impri-- 
sonmant for a term which may extend to, 14 'years, or 
with ine.” : . 

In our opinion that section applies 
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here, and we think there is ample evi- 
dence on which the Commissioners could 
come to the conclusion, as they did, that 
one the offences commitied by Monoran- 
jan was one under s. 3, Bengal Cri- 
minal Law (Arms and Explosives) Act, 
1932 adding s. 19-A to the Arms Act, 
1878, which makes him liable to trans- 
portation for life. The Commissioners 
did not pass this'’sentence upon him. 
We think the offence is so serious that 
a sentence ought to be passed under 
that section and we pass on him the 
sentence of transportation for life. 

It was suggested to the Court that 
the guilt of Monoranjan was so great 
that he merited the sentence of death 
and it was suggested to this Court that 
‘as the sentence of death under the con- 
spiracy to murder charge could- not be 
upheld, this Court should under its 
powers as an appeal Court make a charge 
under s. 20-A, Arms Act, against Mono- 
ranjan and convict him of that charge 
and sentence him to death. Section 20-A, 
Arms Act, 1878, is added to it by s. 4, 
Bengal Criminal Law Amendment Act, 
1934, (that is Bengal Act VII of 1934). Sec- 
tion 4 of that Act reads thus: 

“After s, 20, Arms Act, 1878, the following section 
shall be inserted, namely ‘20-A. Notwithstanding 
anything contained in this Act, whoever goes arm- 
ed with a pistol, revolver, rifle or other fire-arms 
in contravention of the provisions of sg, 13, or has 
any such fire-arm in his possession or under his 
control in contravention of the provisions of s. 14 
or s. 15, under circumstances indicating that he 
intended that such fire-arm should be used for 
the commission of any offence of murder shall, if 
he is tried by Commissioners appointed under 
the Bengal Criminal Law Amendment Act, 1925, 
be puuished with death or with transportation 
. for life or any shorter term of imprisonment for 
a term which may extend to 14 years, to which 
fine may be added.” 

Now, that section, of course, would al- 
low a Oourt to pass a sentence of death. 
It is a curious thing in this case that 
the Commissioners alleged against Bha- 
wani Prosad Bhattacharji and Rabindra 
Nath Banerji an offence under that new 
s. 20-A, Arms Act, but they did not al- 
lege it against Monoranjan Banerji. 
Why, wedo not know. It was said by 
the Advocate-General that it was compe- 
tent for us to substitute the charge under 
s. 20-A, Arms Act. We have considered 
that matter very carefully but we donot 
feel that we are in a position to do so. 
If that were done it would mean that 
Monoranjan Banerji would be con- 
victed of an offence wjth which he 
was not charged at his trial, on which 
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he had never stood his trial and on 
which he had had no opportunity of 
making his defence. We think. . 
that if we do that we should be 
infringing what seems to us to be one of 
the most important principles in the 


administration of criminal law, namely 
that a man should not be charged, tried 
and convicted without being heard in his 
defence, and therefore we do not propose 
to use any power that we may have as 
an Appellate Court to substitute a charge 
under s. 20-A, Arms Act, against Mono- 
ranjan Banerji and convict him and 
sentence him to death. 

As segards Ujjala, the position as re- 
gards her is a very sad one. Here is a 
girl, 19 years of age at the: time of the 
commission of the offence, left to her own 
resources by her father and at the mercy 
of a step-mother who was a little older 
than herself, put in charge of a tutor 
Madhusudan Banerji and under the in- 
fluence of his younger brother, Monoran- 
jan Banerji who completely debauched and 
debased her for his own sexual purpose 
and his criminal purposes as well. We 
think she was under the domination of 
Monoranjan Banerji but we think at the . 
same time that she knew what she was 
doing and that she was a consenting party 
thereto and that she meant evil. We 
think in her case a sentence of 14 years’ 
rigorous imprisonment is the proper 
sentence and therefore we reduce the sen- 
tence of transportation for life passed upon 
her to one of 14 years’ rigorous imprison- 
ment. Costello, J., reminds me that Ujjala 
is in the same position as Monoranjan 
Banerji with regard to the conviction for 
conspiracy to murder and we set aside the 
sentence of transportation for life as being 
excessive and we substitute therefor a 
sentence of 14 years’ rigorous imprison- 
ment. We also sentence her under that 
part of the charge which alleges that she 
was a party to a criminal conspiracy 
to possess -arms, to 14 years’ rigorous im- 
prisonment, this sentence to run concurrent- 
ly with the other sentence. With regard to 
Madhusudan Banerji we think he has been 
properly convicted of conspiracy to murder, 
the maximum sentence for conspiracy to 
murder is 14 years’ rigorous imprison- 
ment and he has been given that sen- 
tence. That sentence will stand. At the same 
time although the Commissioners have con- 
victed him of conspiracy to possess arms, 
we are of opinion that there is no evi- 
dence to justify that conviction and wę. 
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quash that: conviction, That will make 
no difference -in the sentence. - Madhu- 
sudan Banerji has to undergo 14 years’ 
; rigorous imprisonment, 

As regards Sukumar Ghosh alias Lantu 
we confirm ‘the conviction against him of 
conspiracy to murder. We do. not confirm 
his conviction of conspiracy to possess arms. 
The sentence of 14 years’ rigorous im- 
prisonment for conspiracy"to murder that 


has been:passed by the Commissioners ` 


_will stand. The result is that we-confirm 
the sentence of death on Bhawani Prosad 
Bhattachrji:; we confirm the ‘séntence of 
death on Rabindra Nath ‘Banerji; we 
set aside the sentence of death on Mono- 
ranjap. Banerji. and in lieu thereof sen- 
tence him to 14 years’ rigorous imprison- 
ment, and under the charge against him 
of conspiracy to possess arms under ss: 19 
(f) and°19-A, Arms Act, we sentence him 
to transportation for life. The’ two sen- 
tences on Monoranjan Banerji are to run 
concurrently. As regards Ujjala Mazum- 
dar the sentence of transportation’ for 
life is quashed, and in lieu thereof we 
substitute a sentence of 14 years’ rigorous 
imprisonment. The sentence under s. 109 
read with s. 307, Indian Penal Code, 
and s. 6, Bengal Griminal Law Amend- 
‘ment Act, 1925, of transportation for life 


is quashed and in lieu thereof a sentence. 


of 14 years’ rigorous imprisonment is pass- 
ed under s. 120-B- read with s. 302, In- 
dian Penal Code. This sentence of 14 
. years’ rigorous imprisonment will run con- 
currently with the sentence of 14 years’ 
rigorous imprisonment that has been pass- 
ed on her for being a party to a crimi- 
nal conspiracy to possess arms. As regards 
Madhusudan, as we have said, we find 
him guilty of conspiracy to murder and 
sentence him ‘to 14 years’ rigorous im- 
prisonment. As regards Lantu we find 
him guilty of conspiracy to murder and 
pass on him a sentence of 14 years’ 
rigorous imprisonment. 


Mukerji, J—I agree. 
-Costello, J.—I agree. 
N. - Order deepen 
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* ALLAHABAD HIGH COURT 
Second Civil Appeal’ No. 385 of 1932 
January 3, 1935 
SULAIMAN, O. J. AND BENNET, J. 
SECRETARY or STATE—Dzrenpant—" 
> APPELLANT 
g versus 

SIMLA FOOTWEAR COMPANY— 
= PLAINTIFF—RESPONDENT 

Railways Act (IX of 1890), ss. 55,56, 77— Goods 
not lost butin possession of -railway company in 
lost property ojfice—Sale by auction against plaint- 
iff’s direction—Suit for damages—Notice under s. 17, 
if necessary—Article governing limitation—Limita- 
tion Act (IX of 1908), Sch. I, Arts. 31, 48—Terms of 
s. 55 as to 15 days’ notice — —Applicability— 14 days’ 
notice, held suffictent—‘ Local” in s, 55 (2), meaning 


0 

f Where the goods had never been” lost, but had 
reached their destination and were in the Lost Prop- 
erty Office and were sold by public auction against 
the express direction of the plaintiff who thereupon . 
brought a suit for damages against the Railway 
Oompany É 

“Held, that 8.77, Railways Act did not apply and 
that no notice under it was necessary. 

Held, also that that the suit was not governed by Art. 
31, Limitation Act, as the cause of action was not 
non-delivery, but it was governed by Art. 48, , 

The words “ as nearly as may be" in s, 56, Railways 
Act, imply that the terms of s. 55 are "not to be 
rigidly applied in a sale under s, 56, [p. 1083, col. 1.] 

The notice of 14 days was held to be a sufficient 
hotice for asale under s. 58, Railways Act, 

The word “local” in s. 55 (2), Railways , Act, 
means papersof the place where the sale is to be 
held, and the provision is intended to give notice of 
the sale to persons of the locality who are likely to 
attend the purchase, [p. 1083, col. 2.] 


S,C. A. from the decision of the Sub- 
Judge, Agra, dated February 4, 1932. 


Mr. Muhammad Ismail, for the Appel- 
lant. 

Mr. Shah Zamir Alam, for the Respon- 
dent. 

Judgment.—This is a second appeal by 
a defendant against whom that lower Courts 
have passed a decree for Rs. 600 damages. 
The appellant is the Secretary of State for 
India in Council representing the North- 
Western Railway and the-G. I. P. Railway. 
The facts are simple. The plaint sets out 
that the plaintiff, a firm in Agra, sent 
certain boxes of shoes from A gra Fort to 
Amritsar. The date of despatch was 
January 26, 1929, and the consignment. 
arrived on February 7, 1929. Delivery was 
not taken at Amritsar and on April 20, 1929, 
the railway company sent a registered 
notice to the plaintiff stating that the 
goods had been sent to the Lost Property 
Office and that proceedings would be taken 
under ss. 55 and 56, Railways Act. On 
April 24, 1929, the plaintiff sent 4 very 
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indefinite letter to-the railway- com- 


pany asking the railway company to retain. 


- the goods and stating that delivery 
would be taken about May-1. The rail- 
way company sent no reply to this letter 
and the plaintiff took no further action in 
the matter. On September. 1, 1929, the 
railway company put up the consignment 


for sale along with other goods at a general. 


sale and the consignment was sold for 
Rs. 400, After this the plaintiff states 
that in the first week of October 1929, he 


was informed that the goods had been sent. 


to the Lost Property Office in Lahore, and on 
October 22, 1929, he was informed that the 
consignment had been sold by public auc- 
tion. The railway company offered to the 
plaintiff the proceeds Rs. 400 less Rs. 28-2-0, 
that is, Rs. 371-14-0 which the plaintiff did 
not accept. The plaintiff has brought a 
suit for the cost price of the goods 
Rs. 759-12-0 and various other sums 
amounting in all to Rs. 1,035-11-0. The 
lower Courts have awarded Rs. 600 as 
damages. 

The first point which was argued in 
second appeal was that the lower Appellate 
Court erred in holding that no notice under 
8.77, Railways Act, was necessary. This 
section states: 

“A person shall not be entitled to a refund of an 
overcharge in respect of animals or goods carried 
by railway or to compensation for the loss, destruc- 
tion or deterioration of animals or goods delivered 
to be so curried, unless his claim to the refund or 
compensation has been preferred in writing by him 
oron his behalf to the railway administration within 
six months from the date of the delivery of the 
animals or goods for carriage by railway,” 


The appellant claims that the present 
suit isone which would come under this 
section. The section refers to a suit for 
compensation for loss, destruction or de- 
terioration of goods. ‘The argument is that 
in the present case loss has been caus- 
ed to the plaintiff by the sale of the 
goods by the railway company or 
the non-delivery of the goods to the 
plaintiff by the railway company, there- 
fore the notice is required under this sec- 
tion, and the notice should have been given 
within six months from the date of delivery 
of.the goods, i. e. within six months from 
January 26, 1929. The notice, therefore, 
according to the appellants, should have 
been given by July 26, 1929. It is obvious 
that the notice according to this theory 
should have been given before the goods 
were sold. It is difficult to see on what 
grounds .it could have been alleged on 
July 26, 1929, that the goods had been lost. 
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On that date the goods were in the Lost 
Property Office of the railway and the rail- 
way had made no refusal to deliver them 
to the plaintiff. On the contrary the rail- 
way had issued a notice to the plaintiff on 
April 20, 1929, asking the plaintiff to take the 
goods. Itis clear therefore that it could 
not be said that the goods were in any 
sense lost on July 26, 1929. -` Therefore if 
the contention of the appellant were correct 
it would be impossible to bring this case 
at all. Learned Counsel for the appellant 
referred toa large number of cases which 
he contended established or tended to 
establish his point. The earliest of these 
cases is G. I. P, Ry. Co. v, Ganpat Rai (1). 
That was a case where the goods had 
actually been lost as they had not actually 
reached their destination. The case was 
therefore different from the present case 
where the goods had reached their destina- 
tion and had never been lost from the 
possession of the railway company until 
sold. The next case is H. I. Ry. Co. v. 
Sheo Ratan Das, 19 Ind. Cas. 370 (2). In 
that case the railway company retained 
the goods on the lien under s. 55. 
Secretary of State v. Jivan (3) is a case 
where it was held that the word “loss” in 
8. 77, Railways Act, means the actual loss 
to the company and not a loss to the plain- 
tiff in the. sense that he does not receive 
the value of the goods. This was also held 
in E. I. Ry. Co. v. Tirkha Mal (4) and E. 
I. Ry. Co. v. Makhan Lal Bindeshri Prasad 
(5). In Badri Prasad v. G.I. P. Ry. (6) it ` 
was held that a notice under s. 77 was 
only necessary where there was an actual 
loss of the goods by the railway company, 
and this raling specifically dissented from 
certain rulings of Patna and Madras which 
held to the contrary, In Æ. I. Ry. Co. 
v. Fazal Elahi (7) there was a case where 
the goods were actually lost and it was 
held that there was no distinction between 
a suit which was brought for damages for 
non-delivery and a suit which was brought 
for the loss of the goods. The expression 
“damages for non-delivery” was not inténd- 
edin that ruling to apply to a case like 

(1) 10 Ind. Oas, 122; 33 A 544; 8 AL J 543, 

(2) 19 Ind. Oas. 370; 11 A LJ 335. 

(3) 71 Ind Oas 609; 45 A 380; A IR 1923 All, 426; 
21 A L J 220. 

(4) 73 Ind. Cas. 986; A I R 1924 All. 7; 45A 530: 
21 ALJ 43890 & AL R531. 5 E 

(5) 74 Ind. Cas., 814; A I R 1923 All, 605; 45 A 
575; 21 A L J 515. ; 

(6) 80 Ind. Cas, 725: A I R 1925 All. 144:2 AL 
J 897; LR 5A 665 Oiv. 

(7) 85 Ind. Oas. 474; A IR 1925 All 273; 47A 135; 
LÈ 6 Aj59. 
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the present. In Thakurdas Manrakhan 
Lal v. E. I. Ry. Co. (8) there was again 
à case where goods were actually lost by 
the railway company and it was held that 
& notice was necessary for a suit even 
though the suit was expressed as a suit for 
non-delivery. In the same volume on p. 698*, 
Sheo Dayal Niranjan Lal v. G. I. P. Ry. 
(9), there was a similar ruling in the case 
where there wasa shortage found in the 
goods and it was held that notice was need- 
ed. In none of these cases were the facts 
similar to the present where the goods have 
all along been in the pcssession of the 
railway company until the railway company 
sold the goods. These rulings, therefore, are 
no authority for the proposition advanced by 
learned Counsel for the appellant. Wemay 
point out thats. 77 comes in Chapter VII, 
Railways Act, which is headed “ Respon- 
sibility of Railway Administrations as 
Garriers.” That chapter begins with s. 72 
which lays down the responsibility of the 
Railway Administration for the loss, des- 
truction or deterioration of animals or 
goods, and it is stated that the responsibili- 
‘ty is that of a bailee under ss. 151, 152 and 
16], Contract Act. Those sections do not 
refer to the action of a bailee in selling the 
goods as in the present case, nor is a bailee 
entitled to do so. The right of @ railway 
company as distinct from an ordinary bai- 
lee to sell goods depends on the statutory 
- provisions in ss. 55 and 56, Ch. VI, Railways 
Act. Any claim which would arise from a 
railway company failing to act under 
those sections, although it purported to 
act under them, would not come under 
Gh, VIL. Accordingly the notice provided 
by s. 77, Ch. VII,-clearly does not apply to 
the present case. Learned Counsel for ap- 
pellant then argued that the suit was one 
to which Art. 31, Sch. I, Limitation Act 
applied, that the period for that article was 
one year from the time when the goods 
ought to have been delivered, which was on 
arrival on February 7, 1929, that the period 
of one year expired on February 7, 1930, 
that the present suit was brought on 
October 4, 1930, and was therefore time- 
barred. Article 31 is for a suit “against 
a carrier for compensation for non-delivery 
of, or delay in delivering goods.” 

Learned Counsel argues that the present 
plaint could have been based on the 
non-delivery to the plaintiff as the cause 


(8)96 Ind, Cas. 604; A I R 1926 All. 686. 


(9) 97 Ind. Cas, 474;-A IR 1926 All. 698; 25 A LJ 
SMa E 


89: 49 A 236, : 
* Page of A I R 1926 All.—[Ed.]} 
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of action, and that therefore the suit 
might come under this Art. 31. But the 
cause of action is not stated in the plaint 
as non-delivery. Para. 11 of the plaint 
states that the cause of action was the sale 
by public auction against the express direc- 
tion of the plaintiff. This cause of action 
is more than mere non-delivery, and the 
cause of action will come under Art, 48: 

“Por specific movable property lost, or acquir- 
ed by theft, or dishonest misappropriation or con- 
yersion, or for compensation for wrongful taking or 
detaining the same.” 


The plaint alleges that the railway 
company acted without justification in 
taking the goods of the plaintiff and selling 
them by auction, -and that the plaintiff 
is entitled to compensation for this wrong- 
fol act. The period of limitation for 
Art. 48 is three years from the time when 
the person having the right to the posses- 
sion of- the property first learns in whose 
possession itis. Consequently the present 
suit is within time under this article, whe- 
ther we take the starting point for limita- 
tion as May 20, 1929, when the goods were 
sent to the lost property office at Lahore, or 
September 1, 1929, the date of auction sale. 

The third ground sets out that under the 
circumstances of the case the sale was 
regular, justified, and according to law. 
The facts are that the plaintiff sent the 
goods on January 26, 1929, the goods 
arrived at Amritsar on February 7, 1929, 
consigned to self, but his customer did 
not want the goods, and para. 2 of the 
plaint admits that plaintiff asked the 
railway company to keep the goods till 
the plaintiff was in a position to take 
delivery of them. Paragraph 3 shows that 
the plaintiff wanted the railway to store ' 
his goods till he would be able to sell 
them at Amritsar, It is no part of the 
business of a railway to actas a storage 
company and the request was unreason- 
able. On April 20, 1929, the railway sent 
a registered notice to the plaintiff in 
clear terms telling him to take delivery 


‘of his goods or the railway would deal 


with the goods under ss. 55 and 56, Rail- 
ways Act. The plaintiff did not take 
delivery and took no steps in the matter 
other than to send on April 24, 1929 a 
maundering letter on the back of one of 
his advertisements, asking the railway to 
keep the goods and that he would be- 
responsible for the charges and would 
arrange for someone to take delivery about 
May 1, 1929. Noreply was given by the: 
railway and the railway was not bound 


Ld 


4435 


to accept the request of the plaintiff to act 
as his storekeeper. o Person was sent 
b: se plaintiff to take delivery about 

ay 1. 2 ts fod 
The railway with great patience waited 
till August 10,1929, when it sent a notice 
o five newspapers of a sale of property on 
September 1, 1929. The railway was entitled 
totake this action in regard to the goods 
both under s.55 (2), Railways Act, as the 
plaintiff had failed topay on demand and 
the railway raté for the go6ds enteréd in 
the railway receipt, and uhder s. 56 as 
the plaintiff had failed to claim the goods 
(that is, to take delivery of the goods) 
and notice had been served on him oh 
April 20, 1929, and he had failed to comply 
with the requisition in the notice. Up to 
this point the action of the railway was 
Btrictly according to statute. 
is able to show that at this stage there 
was a very minor irregularity. Although 
the notices were of August 10, the various 
papers made some delay in publishing 
the notices, and the earliest notice to appear 
was in the edition of the “Civil and Military 
Gazette” bearing date Monday, August 19, 
1929, which is delivered to the public on 
August 18. From August 18 to 3], is 14 days, 
and thus there was 14 days’ notice before 
the sale of September 1; s. 55 (2), Rail- 
ways Act, says that the auction should be 
“on the expiration of at least fifteen days’ 
notice of the intended auction." The 
notice was therefore short by one day. 
We consider therefore that the auction was 
not strictly justified under s. 55 (2), and 
therefore the railway cannot deduct the 
amount of Rs. 28-2-0 from the auction price, 
as the right to realise charges comes 
under this section. But the railway was 
also proceeding under s. 56, which gives 
aright of sale “as nearly as may be 
under the provisions of the last foregoing 
section.” We lay stress on the words ‘“‘aa 
nearly as may be” and we consider that 
these words imply that the terms of s. 55 
are not to be rigidly applied in a sale 
under s. 56. We consider that the notice 
of fourteen days was a sufficient notice for 
a sale under s. 56. The sale was a general 
one asthe terms of the published notice 
shows, and there would be a number of 
bidders at such a sale. Mere postpone- 
ment of the sale of this lot of goods to 
September 2, would not be likely to pro- 
duce more bidders. The plaintiff was 
unaware of the date of sale and he 
wauld have taken nokction inthe matter. 
No evidence has been called to show 
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that any higher price would have resulted 
rom sale on a later date. The point 
therefore is merely technical and not 4 
point of substance. 

One further point was urged and finds 
place in the judgment of the lower Ap- 
pellate Court that the papers should be 
“local” papers as laid down in s. 55 (2) 
and that local means the papers of the 
place where plaintiff resides. We consider 
that the word “local” in s. 55 (2) means 
papéis of the place where the sale is to 
be held, and that the provision is in: 
tended to give notice of the sale to persons 
of the locality who are likely to attend 
the purchase. The owner of the goods is 
provided for in s. 56 (1) which directs that 
notice to remove the goods should be sent 
to him: f f 

Wé hold that the sale under s. 56 was 
a good sale and that the railway was 
fully justified in selling the goods to dis- 
pose of them when plaintiff failed to comply 
with the notice to remove them. But the 
company is not entitled to make any 
deduction from the sale price of Rs. 400. 
Accordingly we allow this appeal to this 
extent that we set aside the decrees of 
the Courts below and we substitute a 
decree in favour of the plaintiff for 
Rs. 400 with interest at 6 percent. per 
annum from the date of suit till the date 
of realisation, and we direct that the 
parties should pay their own costs through- 
out. 

D. Order accordingly. 


' LAHORE HIGH COURT 
Miscellaneous F'irst Oivil Appeal 
No. 1053 of 1934 
October 12, 1934 
OURRIE, J. 

PADAM CHAND-ASA RAM 
— PLAINTIFF —Å PPELLANT 
VETSuUS 
BAHADUR SINGH—DEFENDANT— 

RESPONDENT 

Civil Procedure Code «(Act V of 1908),s.151— . 
Order reviewing previous order under 3. 15]— 
Appeal—Competency of. . 

No appeal lies from an order passed by the 
Oourt under s, 151, Qivil Procedure Code, re- 
viewing its previous order, Hari Singh v. Bulagi 
Mal & Sons (1) and Mul Raj v. Bura Mal (2), fol- 
lowed Kakraul Co-operative Society v. Durganand 
Jha (4)and Punjab, Banking Co. Ltd. v. Dhan- 
pat Rai (5), distinguished, Banka Behari Deb 
v. Birendra Nath Dutta (3), explained. s 

Mis. F. O. A. from the order of the 
Subordinate Judge, First Class, Delhi, 
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dated March 10, 1933, reviewing his. order 
dated January 26, 1933. x o 
Mr. Vishnu ‘Datta, for the Appellant. 
Mr. Kishen Dial, forthe Respondent. 
Judgment.—The appellant firm had 
obtained a decree in a Delhi Court 
against the present respondent. . Eventual- 
ly on appealinthe High Court the dec- 
ree was reversed and costs awarded tothe 
respondent. Before this, however, the 
appellant had attached and executed: a 
decree held by him. The ‘respondent 
executed ‘for his costs and realised them, 
the proceedings being consigned to ‘the 


`. record room" in full satisfaction - by the 


order of the Subordinate Judge, First 
Olass, dated January 26, 1933. The res- 
pondent subsequently applied for restitu- 
tion of the amount, which the appellant 
had realised, under the decree allowing 
him the same which he had attached. 
This application was rejected by ` the 
learned-Subordinate Judge, First Class, on 
December 22, 1933. He wrote: 

“In the presence 4 
1933, this Court cannot take cognisance of any 
matter arising out of the decree of the High 
Court which was put in execution by means 
‘of the - formal application of January 21, 1933. 
In these circumstances I hold thatthe present 
application is not maintainable so lorg as the 
- previous order of January 26, 1933, exists. Ido not 


think it necessary to go into the other ques- 
tions.” ; 


In conseqtience of these remarks an 
application was put in for review of 
that order. The learned Sub-Judge has 
held that technically a reriew cannot 
be allowed though he extended time for 
limitation under s. 5 of the Limitation 
Act. He, however, held, that it would 
be, inequitable to---refuse the respondent 
relief by _way of restitution and. accord- 
ingly acting under e. 151, Civil Procedure 
Code, he reviewed his order cf January 
26; 1933, in so far as to psrmit the 
petitioner to lodge afresh application 
for restitution under-s. 144. Against this 
order an appeal has been preferred. 

Mr. Kishen. Dayal urges that as the 
order_ was passed by the learned Subordi- 
nate Judge under-s: 151, Civil Procedure 
Code, no appeal lies. Herelieson the case 
reported as Hari Singh v.~ Bulagi Mal 


& Sons- (1)and Mul Raj v. Bura Mal (2) 


which clearly support his contention. 
Mr. Vishnu Datta, for the- appellant, 
urges that the lower Court should not 
ma 11 Lah, 93; 119 Ind. Cas. 494; A IR 1930 Lah. 


(2) 12 Lah. 602; 131 Ind. Oas. 292; Ind, Rul. 
Sori Lah. 916; A-I R 1931 Lah, 344; 33 PL R 
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haye resorted to the use of s. 151.asa 
remedy is provided under the Code of 
Civil Procedure in. the 
review citing Banka Behari Deb v. Biren- 
dra Nath Dutta (3) in which at page 227* 


Graham, J., remarked: 
“Tt seems to methat where the Code contains 
specific provisions déaling with a particular matter 


the Court ought not to invoke the aid ofs.151." 
That remark is merely an obiterdic- 
tum.. 


He further urges that s. 151 of the 
Oivil- Procedure Code, cannot be invoked 
to evade limitation citing Kakraul Co- 
operative Society v, Durganand Jha (4) 
in which the Oourt accepted a petition 
for revision onthe ground that the lower 
Court had not applied its mind at all to 
the question of limitation. He also refer- 
red to Punjab Banking Co, Ltd, v. Dhanpat 
Rai (5) but that is not in point; there it 
was held that refusal to exercise powers 
unders. 151, Civil Procedure Code, is no 
ground for revision. > “ 

In my opinion the rulings cited by Mr. 
Kishen Dayal conclusively show that no 
appeal lies. j 


procedure . for - 


Mr. Vishnu Datta hes asked that in the- 


event of it being decided that no ap- 
peal lies, the appeal should be treated as 
a petition for revision. It appears to me, 
however, that the order passed by. the 
learned Subordinate Judge was very fair. 
The respondent should certainly have a 
chance of establishing his claim to restitu- 
tion. The question raised in ground No.7 
of the grounds of appeal would no doubt 


be raised in the course of these proceed- | 


ings and duly decided. I, therefore, see 
no ground for acceding to the Counsel's 
request to treat this appeal as a rėvi- 
sion, — 
I, therefore, dismiss the appeal with costs. 
N. Appeal dismissed. 
(3)55 O 219; 103 Ind. Oes, 864; A I R 1927 
Cal 850. 
(4) 144 Ind. Cas. 147; A IR 1933 Pat. 


(1933) Pat. 217. 
(5) 75 Ind. Cas. 487; A IR1923 Lah. 506. 


. *Page of 55 0.—; Ed. ] 
ALLAHABAD HIGH COURT 
Civil Revision No. 301 of 1934 
December 12, 1934 
BENNET, dJ. 
GANESHI LAL KISHNA LAL— 
DEFENDANTS — APPELLANTS 
versus à 
Seth MOOL CHAND NEMI CHAND —. 
PLAINTIFF— OPPOSITE PARTY 


132; Ind, Rul. 





Civil Procedure Code (Act V of 1908), O0. XLVIL, rr. . 


1, 8—Decree of Small Cause Ceurt—Revision to High | 


=a $ e~ x z r 


1985 5$ 
Court dismissed—Application for review of judgment 
to lower Court—Competency—Court, if con re-hear 
case when review application is granted. 

A decree’ of a Small Cause Court is final and not 
appealable and although in certain circumstances it 
may be set aside or modified by a High Court in 
virtue ofits revisional powers, it must remain a 
decres of the Court which originally passed it when 
the High Court declines to interfere with it on the 
revision side and the lower Oourt accordingly is 
competent to entertain an application for review of 
the judgment. Khuda Bakhsh v. Allah Ditta (4), 
Applied.‘ Gauri Shankar v. Jagat Narain (1), Sheo 
Balak Singh v. Mahabir Singh (2), and Shivappa v. 
Ramachandra (3), distinguished. 

It is open tothe Oourt granting review either to 
re-hear the case or to make such order in regard to 
the rehearing as it thinks fit, 

O. R. against an order of the Small 
Cause Court Judge, 
ruary 24, 1934. 

Mr. Chandra Bhan Agarwalla, for the 
Applicants., 

$ Mr. R. K. 8. Toshniwal, for the Opposite 
Party. 

Order.--This is an application in a civil 
revision by a defendant against an order 
of a Small Cause Court allowing a review 
of judgment. The facts are that the 
predecessor of the Court below on July 
9, 1932, dismissed the - suit of the plaintiff. 
Subsequently there was an application by 
the plaintiff in revision. in this Court which 
was dismissed. Later an application was 
made for review of judgment: after the 
-period of limitation had expired and the 
plaintiff, the applicant for review, asked for 
the benefit of s. 5, Limitation Act. The 
application was based on the discovery.of 
two post cards stated to have been written 
by the defendant and to have not been 
discovered at the timeof the suit. Evidence 
was given that these post cards could not 
be discovered with due diligence and the 
lower Court has accepted that evidence. 
The lower Court has also allowed the appli 
cation of s. 5, Limitation Act, on this ground 
that the matter only came to the knowledge. 


of the plaintiff with the discovery of the 


Jetters and that the application was made 
within the period of limitation allowed from 
the date ofthe discovery. The first ground 
which is argued in ground No. 1 of revision 
is that the lower Court’s judgment having 
merged in that of the High Court the lower 
Court was not competent to entertain an 
application for review, Learned Counsel 
for the ‘applicant refers to various 
rulings one of which is Gauri Shankar 
v. Jagat Narain (1). In that case 
there was anex parte decree in the Small 
“Cause Court for the plaintiff and the plaintiff 


(1) 148 Ind. Oas. 893;1A TR 1934 All. 134: 6 R A 786; 
41934) A L J 552, ; : 


> 


Agra, dated Febe. 
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applied in revision to this Court asking for 
future interest and this Court allowed the 
revision and added future interest to the 
decree. “The decree of the Small! Cause 
Court therefore merged in the’ décree ‘of 
this‘Court and a new decree was framed by 
this Court. This case, however, is different 
from the present case where the application 
in revision was dismissed. In the present 
case the decree of the Small Cause Court 
dismissing the suit of the plaintiff granted 
the defendant costs in the Small Oause 
Court. The decree in the High Court 
dismissing the revision -application of the 
plaintiff merely said that the application 
was dismissed and granted costs of the 
High Court to the defendant opposite party. 
There were thus two decrees in favour of 
the defendant. It was not a case where there 
was merger of a decree of the Small Cause 
Court in that of the High Court. As there 
were two separate decrees in the present 
case itis clear that there was no merger. 
Reference was also made for the applicant 
in review to Sheo Balak Singhv. Mahabir 
Singh (2), That was a case of this Court 
in second appeal confirming the decree of 
thé Court below and therefore there was 
a merger., Similarly in Shivappa v. Ram- 
chandra (3) there was a merger in the case 
of a second appeal to the High Court. No 
ruling has been produced for the applicant 
in review to show that any High Court has 
held that there isa merger in the case of 


‘High Court dismissing an’ application in 
. Tevision. 


The contrary has been held in 
Khuda Baksh v. Allah Ditta (4). It was 
laid down in that ruling that a decree of 
Small Cause Court is final and not ap- 


‘pealable and although in certain circum- 


stances it may be set aside or modified 
by a High Court in virtue of ‘its revisional 
powers, it must remain a decree of the 
Court which originally passed it when the 
High Court declines to interfere with it 
on the revision side and the lower Court 
accordingly is competent to entertain an 
application for ‘amendment. JI consider 
that this ruling applies to the facts of this 
case and that the lower Court was competent 
to entertain the application in review of 
jadgment. : f 


The next ground which. was argued wa 
ground No. 7. that the order of the lower 


(2) 133 Ind. Oas. 432; AY R 1931 All. 704; Ind, Rul, 
(1931) All. 672; (1931) ALJ 945. , 
(3) 63 Ind. Cas, 910; A I R 1922 Bom, 130; 46 B 1; 
23 Bom. L R 597.. afb 
(4) 58 Ind. Oas. 630; A I R 1920 Lah, 321; 1 L 342 
81 P W R 1920; 56P È R 1921, 
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further evidence besides ithe two leltere 
could ‘not be justified. Learned Counsel 
for the applicant argued that the Court 
would be limited by the provisions of 
O. XLVII, r.1,in making directions in 
regard to evidence. That rule does. not 


i ... purport to deal with this matter. On the 


contrary, r. 8 is the rule which applies 
and that rule states as follows: 

“When an application for review is granted,a note 
thereof shall be made in the register and the Court 
may at once re-hear the case or make such order in 
regard to the re-hearing as it thinks fit” 

This rule shows that it was oven to the 
Court either tore-hear the case or to make 
such order in regard tothe re-nrearing as 
it thought fit. It would no doubt have 
been open to the lower Court tc make an 
order that no evidence should be produced 
except in regard to the two letters. It was 
however open to the lower Court to make 
a simple order for re-hearing, as it has 
done. This matter being within the 
jurisdiction of the lower Court I do not 
‘think: that I should interfere with that 
portion of the order in revision. The next 
point which was argued was grcund No. 2 
that the application was barred hy time 

. and there was no sufficient cause shown and 
>- the Court had not properly considered this 
question of limitation. On this objection 
. made (?) that under O. XLVII, r. 1, the Court 
must find in the present case that there 
was the i 

“discovery of new or important matier or evidence 
which after the exercise of due diligance was not 
within the knowledge of the plaintiff or could not be 
. produced by him at the time when the decree was 
passed or order made.” — f ad 

In particular, it is argued that there is 
no finding of the lower Court that these 
letters are material. The lower Court has 
stated thatthe plaintiff alleges that the 
letters are material and the Court then pro- 
ceeds to state. 

There is no knowing yet of the worth of these 
post cards, but taking them to be such as sent by 
the defendant tothe plaintiff, itis just 
to review the ease ou hard merits giving parties full 
latitude to produce snch evidenceas they may”. 

I consider this a finding that the letters 
are sufficiently important to justify the 
order for review. The next ground argued 
was No. 3 that no notice was issued to the 
defendant in the hearing of the application 
under s. 5, Limitation Act. The order 
shows that no formal notice was issued but 
that the defendant was heard at full length 
on this point. This appears to me sufficient. 
The 5th ground was alsoargued that the 

affidavit did not disclose sufficient grounds 
for reyiew. The affidavit was supplement- 
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‘ed by the deposition of the plaintiff which 


does disclosé sufficient ground. 1 consider 
that no ground for interference in revision 
has been shown. I therefore dismiss this 
application for revision with costs. 

D. Application dismissed, 





BOMBAY HIGH COURT 
Civil Revision Application No. 418 of 1933 
October 3, 1934 
Beaumont, O. J. anD Divatra, J. 
DHORIBHAI DADABHAI— 
PLAINTIFFS— APPLICANTS 
versus 
PRAGDASJI BHUAGWANDASJI— 
DEFENDANT OPPONENT 

Acts — Rule indrujfting -Instrument which exercises 
power must be expressed in language as jar as 
possible following language of instrument creating 
power—Civil Procedure Code (Act V of 1918), ss. 92, 
24—Sutt instituted in District Court- Subsequent . 
Government notification empowering First Class 
Subordinate Judge to hear such sutts—Held, noti- 
cario ultra vires and transfer by District Judge 
toid. 

Where an Act of Parliament or other instrument 
ccnfers power to authorize some act, the instru- 
ment which exercises the power should be express- 
ed in language following as far as possible the 
language of the Act or instrument which creates the 
power. 

Subsequent to the institution of a suit under 
8. 92, Civil Procedure Code, in a District Court, 
the Local Government passed a notification thata 
certain First Class Subordinate Judge was empower- 
ed to hear such suits and the District Judge trans- 
ferred the case to such Subordinate Judge : 

Held, that the notification did not deal, as it 
should, with the institution of suits, but merely 
with the hearing of suits properly instituted, and 
was ulira vires and had no effect under s. 92. 

Held, also thatupon any construction the notifica- 
tion did not authorize the Subordinate Judge 
to hear suits which had already been instituted. 
Therefore, the notification cannot be relied upon asa 
justification for the transfer of the suit and apart from 
the notification, the District Judge.had no power to 
transfer the suit, 

0O. R. Appl. against an order of 
the First Olass Sub-Judge, Nadiad. 


Mr. M. L. Shah, for the Applicants. 

Mr. C. K. Shah, for the Opponent. 

Beaumont, C. J.— This is a revision 
application which raises the question 
whether the transfer of a suit made by 
the District Judge of Kaira, to the 
Court of First Class Subordinate Judge 
at Nadiad is valid. The suit in question 
was instituted in 1928, and it is a suit 
relating to a scheme for a charity, a 
class of suits ‘which falls within s. 92, 
Civil Procedure Code. The suit was 
instituted in the District Court of Kaira, 
the subject-matter of the suit arising in 
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the village of Sarsa which is within the- 


Kaira District. The claim was valued at 
Rs. 20. Issues were framed, and on 
July 28, 1933, the District Judge trans- 
ferred the suit to the Court of the First 


Class Subordinate Judge, and the 
question is whether that transfer is 
legal. 


Now s 92 provides that in cases fall- 
ing within that section, a person may on 
the conditions specified institute a suit 
for specified relief in the principal Civil 
Court of original jurisdiction, or in any 
other Court empowered in that behalf 
by the Local Government within the 
Jocal limits of whose jurisdiction the 
whole or any part of the subject-matter 
of the trust is situate. Apart from any 
express power conferred by the Local 
Government under the section upon a 
particular Court, it would seem to me 
clear that a suit instituted in the Dis- 
trict Court as the principal Civil Court 
of original jurisdiction cannot be trans- 
ferred by the District Judge to one of 
his Subordinate Judges. Section 24 of the 
Code provides that the High Court or 
the District Court may transfer any suit 
pending before it for trial or disposal to 
any Court subordinate to it and compe- 
tent to iry or dispose of the same. 
Apart from s. 92, any Second Class 
Subordinate Judge in the Kaira District 
would be competent to try this suit, but 
to hold that the District Judge has 
power to transfer a suit, which -under 
s. 92 must be instituted in his Court, to 
any Second Olass Subordinate Judge 
would defeat one of the purposes of the 
section, It is clear that the Legislature 
for some reason considered that in suits 
of this particular nature the Court try- 
ing them should be of a certain status, 
and the object of the section would be 
destroyed if the general powers of trans- 
fer under s. 24 applied to ‘suits institut- 
ed under s. 92. In my opinion there- 
fore the First Class Subordinate Judge 
is not competent to try this suit unless 
it can be shown that he was empowered 
to do so by the Local Government under 
s. 92. Now it appears that on July 20, 
1933, i. e before the date of the trans- 
fer which was on July 28, a notification 
was published in the Bombay Govern- 
ment Gazette in the following terms : 

“In exercise of the powers conferred by sub 
s. (1), s. 92, Civil Procedure Code, 1908, the 
Governor in Council is pleased to empower Mr. 


T. N, Desai, Officiating First Olass Subordinate 
Judge, Nadiad, to hear suits which may be 
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"instituted for any alleged breach of any express 


or constructive trust created for publio purposes 
of a charitable or religious nature, or where the 
direction of the Oourt is deemed necessary for 
the administration of any such trust.” 

All the words of the notification oc- 
curring after the words “to hear suit” are 
descriptive of the suits referred to, and’. 
the notification may be paraphrased by... 
saying that the Government empowers . 
Mr. T. N. Desai, Officiating First Class 
Subordinate Judge, Nadiad, to hear 
suits covered by s. 92 of the Code. Now I 
venture to think that it is a sound, and, 
I would even say, a golden rule of 
drafting that where an Act of Parlia- 
ment or other instrument confers power 
to authorize some act, the instrument 
which exercises the power should be ex- 
pressed in language following as far as 
possible the language of the Act or 
instrument which creates the power. Section 
92 authorizes the Local Government to em- 
power the institution of a suit falling 
within s. 92 in the Court of the First 
Class Subordinate Jndge of Nadiad if 
the whole or any part of the subject- 
matter is situate within the local limits 
of that Court’s jurisdiction. But when 
one looks at the language of the notifi- 
cation which exercises the authority, it, 
bears in its operative’ part no relation- 


ship to the language of s. 92 which 
-ereates the authority. The notification 
does not deal with the institution of 


suits; it deals with hearing of suits which 
may be institnted; nor is there any 
limit in the notification upon the local 
jurisdiction of Mr. Desai, who is em- 
powered to hear the suits. If the 


notification is construed literally, it au- 
thorizes or purports to authorize Mr. 
Desai to hear any suit falling within 


s. 92 which may be instituted, which must 
mean properly instituted, in any place. 
My own view is that the notification 
does not deal as it should, with the in- 
stitution of suits, but merely with the 
hearing of suits properly instituted, and 
is ulira vires and has no effect under 
s. 92, 

But it is not essential for the purpose 
of this case to go as far as that, be- 
cause I am of opinion that even if the 
notification be given effect to according 
to its terms, it only purports to 
authorize Mr. Desai-to hear suits which 
may be instituted, and this suit had 
already been instituted before the noti- 
fication. Upon any ~ construction the 
notification does not, in my opinion, 


_ the transfer 


“the hearing of suits that may be 


<- to hear suits that may be 


oy 
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had; already been instituted. ‘Therefore 
it seems to «me that the notification 
eannot be relied upon as a justification for 
of’ the suit in this case. 
Ás I have already said, apart from the 
notification, I think the District. Judge 


- had no power to transfer the suit, That 


being so, -the Rule must be. made abso- 
lute with costs and the transfer of the 
suit set aside. ' i i 
'Divatia, J—I agree that the Rule 
should be made absolute’ on the ground 
that: the notification refers only to 
insti- 
tuted. In this case the suit has been 
instituted- “in 1928 and the notification 
is issued in July 1933. So on the date 
of the notification the suit was already 
instituted in the-Court of the District 
‘Judge of- Kaira. Section 92 refers to 
institution of suits, but the’ notification 
empowers Mr. T. N.. Desai, Officiating 
First: Class Subordinate Judge, Nadiad, 
instituted, 
‘Therefore this notification would not, in 
‘my opinion, apply to those suits which 
have been already instituted before the 
date of the notification and the District 
‘Judge would have no power to transfer 
such a suit to Mr. Desai's Court under 
s. 24, Civil Procedure Code. That trans- 
fer being void Mr. Desai would have 
no power to goon with the suit: 


. D. Rule made absolute. 





- ` ALLAHABAD HIGH COURT 
Oivil Revision No. 94 of 1934 
December 4, 1934 
RACHHPAL BINGA, J. 
WAHEED HASAN AND OTHERS— 
PLAINTIFFS — APPLICANTS 


an ‘ versus 
ABDUL RAHMAN AND orpErs— 
DEFENDANTS— OPPOSITE Party 


~ Mussalman Wakf Act (XLII of 1923),- s. 10—8Scope ` 


of—Application for taking action under s. 10— 
District Court, if can go into the question as to whe- 
ther properties are wakf or not—Ewisténce of wakf 
‘denied—Act, if applies. 

- There is'nothing in the Mussalman Wakf Act of 
1923, to show that any. power has been conferred on 
the District Court to go into the question as to 
whether or no the properties, about which applica- 
tions are made, are wakf properties. The Act is 
applicable only. to those cases in which the existence 
of the wakf is not denied, As soonas a party denies 
the existence of wakf, the Court referred toin the 
Mussalman Wakf Act would have no jurisdiction tó 
proceed: with the case any further. The only. order 
that can be passed is thatthe applicants should get 
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the :matter settled by instituting a, regular suit. Ali 
Mohammad v. Collector of Bhagalpore (Lt, followed, 
Nasrullah Khan v. Wajid Ali (2), not followed. 

C.R. from an order of the Second Ad- 
ditional Sub-Judge, Cawnpore, 'dated Sep- 
tember 22, 1933. 

Mr. Mahmuduliah, for the Applicants. 

Messre, Hyder Mehdi and Srinarain Sahai, 
for the Opposite Parties. 


Order.—This is a revision application 
arising out of an application made by 
the applicants in the Court of the learned 
District Judge, asking that action under 
s. 10 of Act XLII of 1923, be taken against . 
the defendants. . , 

Waheed Hasan filed an application in 
the Court of`the learned District Judge 
praying tbat action under s. 10, Mussalman 
Wakf ‘Act of 1923, be taken against the 
defendants. After filing: the application, 
Waheed Hasan did not enter appearance 
and the other applicants got their names 
substituted in his place. The allegations 
were thatthe défendants were holding as 
mutawallis certain wakf properties and 
that they had notfurnished accounts. The. 
learned District Judge, in whose Court the; 
application was made, sent it on for 
disposal to the learned Additional District | 
‘Judge. When the case was taken up by.. 
him it was found that the defendants 
denied that the properties in question 
were wakf properties. The learned Addi- 
tional District Judge was of opinion that 
because the existence of the wakf had 
been denied he was precluded from 
proceeding with the matter any further. 
He was of opinion that he had under the 
Act no power to make an inquiry as to 
whether or not the properties’ in question 
were wakf properties. He, therefore, dis- 
missed’ the application. Against’ that 
order the present revision application has 
been preferred. oe 
-~ After hearing the learned Counsel 
appearing on both sides, I am, of opinion 
that the order passed by the learned Judge 
of the Court below is correct and should be 
affirmed. There is nothing in the 
Mussalman Waki Act of 1923, to show that 
any power has been conferred on the 
District Court to go into the questionas to 
whether or no the properties, about which 
applications are made, are wakf properties. 
This was the view taken by a learned 
Judge of the Patna High Court in.a case 
Ali Muhammad v. Collector of Bhagalpur 
(1), where it was held that: there is no 
T a Ind, Oas, 207; A-ER 1927 §Pat, 189; 8-P -L 
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provision in 
Court as defined in that Act to determine 
as to whether any property which is denied 
tobe awakf property is wakf within the 
meaning of the Act. The learned Counsel 
appearing for ths applicants has relied 
on a Bench decision of this Court Nasrullah 
Khan v. Wajid Ali (2), and has contended 
that certain observations made in that 
ruling by thelearned Judges who decided 
it support his contention. I find myself 
unable to agree with this contention. As 
Pointed out by the learned Counsel 
appearing for the respondents, in that 
case the defendant had actually filed 
accounts in the Court of the District 
Judge relating tothe property ia question 
in thatcase, thereby admitting that the 
property was wakf property and he was 
the mutaw-lli of the same, The facts of 
the case kefore me are altogether different, 
and soit cannot be said that the ruling 
Nasrullah Khan v. Wajid Ali (2), is appli- 
cable. Here the existence of the wakf 
is denied and, as I have already remarked, 
the Act doesnot confer jurisdiction on the 
District Oourt to determine the question 
‘as to the existence of wakf or otherwise. 
To me it appears that the Act is appli- 
cable only to those cases in which the 
‘existence of the wakf is not denied, As 
soon as a party denies the existence of 
wakf, tne Court referred to in the 
Mussalman Waki Act would have no 
jurisdiction to proceed with the case any 
farther. The only order that can be 
passed is that the applicants should get 
the matter settled by instituting a regular 
suit. 

In these circumstances IJ am of opinion 
that the order passed by the learned 
District Judge was correct, and therefore, 
dismiss the application with costs. 

N. Application dismissed. 


(2)118 Ind. Cas. 717; AI R 1930 All. 8l; 52 A 
167; Ind. Rul. (1929 All, 925; (1930) A L J233. 





GALCUTTA HIGH COURT 
Civil Appeal No. 76 of 1934 
November 27, 1934 — 
Gouaa and BARTLEY; JJ. 
GIRIBALA DEBI—DEFENDANT—ÅPPELLANT 
- Versus i : 
NIRMALABALA DEBI—Rgsponrent 
Maintenance~Arrears—Criminal Court ordering 
payment of arrears—Test to see if amount is liable to 
be attached in execution—Arrears,assignability of— 
Civil Procedure Gode (V of 1903), s. 60. 
Where the right to receive maintenance is only a 
personal right, it is not assignable and is not 
liable to be seized and sold in execution of a decree 
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for money. The test is whether & purely personal 
right was created by the order for maintenance or 
not. ‘ 

Where, therefore, the monthly allowance directed 
to be paid by the Criminal Court was to be paid 
by the husband for maintenance of his wife, itis 
not in the nature of property but only monsy to be 
paid by the order of the Oourt personally to the 
wife for her maintenance and hence not assignable 
by the wife and arrears payable to her cannot be 
attached. Tara Sundari Debi v, Saroda Charan (8), 
relied on. 

CG. A. against appellate order of the 
Additional District Judge, Hooghly, dated 
December 13, 1933. 

Messrs. Bijan Kumar Mukherjee’ and 
Sanat Kumar Chatterjee, for the Appel- 
lant. P 
Messrs. Radhabinode Pal and Dhirendra 
Nath Ghose, for the Respondent. 

Judgment.—The question arising for 
decision in this appeal relates to the 
legality or otherwise of the orders passed 
by the Courts, below holding that arrears of 
maiotenance allowed by a Criminal Court 
under s. 488, Criminal Procedure Code, 
were not liable to be attached and sold in 
execution of a decree for costs passed by ' 
a Civil Court. The orders were passed on 
an application made by the decree-holder 
under s. 60, Civil Procedure Code on the 
of maintenance 
were debts within the meaning of the 
aforesaid provision of the law, and were 
attachable as such. The application for 
attachment was resisted by the judgment- 
debtor. The Subordinate Judge, by whom 
the question was dealt with in the first 
instance, came to the conclusion that 
maintenance allowance allowed by a Court 
was not assignable and was not liable to 
be attached in execution of a decree’ for 
money. The Additional District Judge, in 
the Court of Appeal below, was of opinion 
that the case before the Court must be 
governed by the special provisions of the 
Griminal Law, in which arrears of main- 
tenance do not amount to debts or saleable 
property at all; and in that view of the 
case agreed with the primary Oourt in 


' holding that the objection raised by the 


judgment-debtor was valid under the 


law. 

The facts of the case giving rise to this 
appeal were not in dispute. The main- 
tenance allowances payable to the judg- 
mont-debtor, and which were sought 
to be attached were in arrears; and 
was no question that the arrears 
were legally due from the person held liable 
to pay the same by the order of the Orimi- 


nal Court under s. 488, Criminal Procedure 
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Code.’ The question that falls to be decid- 


ed in thecase before us is a question of 
first impression: whether arrears of 
maintenance peyable under the 
order of a Criminal Court does or 


does not conatitute either debt or saleable 
property within the meaning of s. 60, Civil 
‘Procedure Code. 
It may be stated at the outset that the 
view presented by the Court of Appeal 
‘below, that arrears of maintenance in the 
‘case béfore us were not attachable, for the 
reason that the order for payment of 
Maintenance was passed by a Criminal 
Court, does not commend itself tous, There 
‚appears to be no principle or authority in 
“support of the position thus indicated by 
the Judge below, regard being had to the 
fact that there was no question that the 
arrears of maintenance were due, and were 
“payable by the person against whom the 
„order for maintenance’ was made by the 
Criminal Oourt; there being no question 
‘whatsoever of enforcement of an order for 
‘maintenance as contemplated by sub-s. (3) of 
8, 488, Criminal Procedure Code. The only 
-matter for consideration then is whether, 
-in view of the nature of the order for 
; maintenance allowed in the case before us, 
, could it be said that the arrears of main- 
, tenance were attachable property within the 
meaning of s. 60, Civil Procedure Code, and 
, closely connected with that question is the 
other question whether the order for 
“maintenance in the case before us was a 
purely personal right to recover a sum of 
money. The right to receive maintenance 
, was a purely personal right created by an 
order of a competent Court, it was inalien~ 
able. There was no charge created in 
` property, by the order for maintenance in 
„the case before us, and the maintenance 
could not therefore be held to be alienable 
. property. In our judgment, the right 
created by the order of the Criminal Court 
. Was a personal one, a right which was not 
, assignable and consequently- not liable to 
` besold in execution of a decree for money, 
. in view of the provision of s. 60, Civil Pro- 
‘cedure Code. In the case before us, the 
- monthly allowance directed to be paid by 


. the Oriminal Court was to be paid by the - 


-husband for maintenance of his wife; it was 
not in the nature of property, but only 
.money to be paid by the order of the Court 
personally to the wife for her maintenance; 
„Ít was not therefore assignable by the 
wife. . 3 

. It may be mentioned that a number of 
décisions by this Oourt were placed before 
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us for consideration, during the course of 
argument of this appeal, but wə are unable 
to see that those decisions as they stand 
are of real assistance to any of the parties 
to this case. We are unable therefore to 
base our decision on any of the decisions 
cited before us: Mahatab Chand Bahadur v. 
Pearee Dossee, (1); Hoymobutty Debia v. Ko- 
roonamoyee Debia, (2), Haridas Acharjia v. 
Boroda K. Acharjya (3); Asad Ali v. Haidar 
Ali (4); [n the matter of Luddun Sahiba, (5) 
and Had Ali v, Lal Bibi, (6); and we have 
given our decision as indicated above on 
general principles applicable to the facts 
of the case, So far as those principles go, 
we are supported by the observation of 
eminent Judges contained in the decision 
in In re Robinson, (7) where Cotton, L. J. 
expressly held that alimony as an allowance 
which the Court thinks right to be paid as 
the wife’s maintenance from time to time, 


_was not in the nature of property and not 


alienable. It may also be noticed that in 
Tara Sundari Debi v. Baroda Charan (8), 
Sir Ashutosh Mukherji, J., observed in the 
course of his judgment that the true test to 
-be applied in a case like the one before us, 
in which the question is raised whether 
maintenance allowance is attachable in 
execution of a decree for money, under the 
Oode of Civil Procedure, is whether a purely 
personal right was created by an order for 
maintenance or not; if the right to receive 
maintenance allowance was only a personal 
right, as it is in the case before us, it was 
not assignable, and could not be held liable 
to be seized and sold in execution of a 
decree for money. 

In the above view of the case, the orders 
passed by the Courts below have to be 
affirmed and we direct accordingly. The 
-appealis dismissed with costs. The hear- 
ing fee in the appeal to this Court is assessed 
at two gold mohurs. 

N. Appeal dismissed. . 

(1) 6 W R 61 Mis. E 

(2) 8 W R4L 

(3) 27 038; 40 W N87. 

To C13; 6 Ind. Cas, 828; 14 O W N 918;120 


(5)8 C 738; 11 O L R 236. 

(6) 4L O 88; 20 Ind. Cas, 838; A IR 1914 Oal, 172; 
14 Ôr. L J 378. f 

(7) (1884) 27 Oh D 160. i 

¢8) 12 OL J 146, 7 Ind, Cas. 80; 
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` ALLAHABAD HIGH COURT 

Criminal Revision Application No. 15 

of 1935 
March 14, 1835 
ALLSOP, J. 
DURJAN—APPLIOANT 
versus 
EMPEROR— Opposits Party.™ 

U. P, Municipalities Act (II of 1916), s, 299 (1)— 
Bye-law of Notified Area Committee, that no person 
can ply trade of weighman without license—-Person 
purchasing without employing weighmen, if 
guilty. 

Where a bye-law of the Notified Area Committee 
was to the effect that no person may ply the trade of 
a weighman without obtaining a license: 

Held, that they certainly had not made any bye- 
law that no transaction shall take place without 
the intervention of a weighman and consequently the 
purchasers of goods without employing weighmen 
could not be convicted for breach of any rules. 


Cr. R. App. from an order of the Addi- 
tional Sessions Judge, Cawnpore, dated 
October 4, 1934. 

Messrs. K. N. Katju and H. P. Sen, 
for the Applicant. 

Mr. K. O, Carleton, for the Opposite 
Party. 

The Assistant Government Advocate, for 
the Crown. 


Order.—This criminal revision is con- 
nected with Criminal Revision No. 16 of 
1935. The facts are similar and the points 
at issue are the same. I propose to dis- 
pose of both these revisions by this order. 

The two applicants, Ghasi Ram and 
-Durjan, have each been fined a sum of 
Rs. 30 under s. 299 (1), Municipalities 
Act, for infringement of a bye-law of the 
Notified Area Committee of Mahoba. This 
bye-law is to the effect that no person 
may ply the trade of a weighman without 
obtaining a licence. The facts found in 
these two cases are that one Ram Nath sold 
some grain to the two applicants and 
that they weighed it themselves without 
employing a professional weighman. In 
consideration of not employing a weigh- 
man they demanded and obtained from 
the vendor the commission which the 
weighman would have received. It would 
be possible to raise a number of'questions 
in connection with these applications such 
as the validity of the bye-law and so 
forth; but for the decision in these two 
matters it is sufficient to consider the 
facts, I have no doubt that the real inten- 
tion behind the prosecution was to establish 
the principle that no person buying or 
selling goods in Mahoba should do so wilh- 
out employing a weighman who had obtained 
a licence from the Notified Area Com- 
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mittee and who doubtless had paida fee 
for it. It cannot be said in the present 
case that Ghasi Ram and Durjan, were 
plying the trade ofa weighman. A weigh- 
man is one who is introduced into a 
transaction between third parties to de- 
termine the weight of goods brought by 
one and sold by another. It may be that 
the Notified Area Committee have jurisdic- 
tion or have authority to make a bye- 
law saying that any person who acts in 
this capacity shall have a licence from 
them: but they certainly have not made 
any bye-law that no transaction shall 
take place in Mahoba without the interven- 
tion of aweighman. If they ever succeed in 
pessing such a bye-law, the question may 
arise whether it was within their autho- 
rity to do so or not. In the present case 
it is sufficient to say that the alleged 
action of the applicants is not one, which 
contravenes the bye-law which has already 
been framed. I have no doubt that Ghasi 
Ram and Durjan were not proved to 
have been plying the trade of weighmen; 
and consequently whether they had lice- 
nces or not is immaterial, They have heen 
convicted for doing acts which are not 
offences within the law. I consequently 
set aside the convictions and sentences 
‘and direct that the fines, if already paid, 
should be refunded. oo 
D. Conviction set aside. 


ee 


CALCUTTA HIGH COURT 
Civil Appeal No. 353 of 1932 
November 14, 1934 
MITTER, J. 
HASANALI MIRJA AND OTHERS—= 
APPELLANTS 
VETSUS 5 
NUSHRATALI MIRJA AND ANOTABR, 
— RESPONDENTS , 

Muhammadan Law—Marriage—Muta form of 
marriage for fixed period -Parties continuing as 
husband and wife till husbands death—Inference 
as to extension of marriage from time to time, 

Under Mu madan Law the term of a muita 
marriage can e extended. Where, therefore, the 
parties to a muta marriages who have entered into 
the marriage for a fixed period continue as husband 
and wife till the death of the husband, the inference 
is that the marriage was extended from time to time 
till his death. , 

Mr. Radhikarajan Guha, for the Appel- 
lants. ; 

Mr. Urukramdas Chakravarty, for the 
Respondents, : 

Judgment.—Subject to the modifica” 
tion hereinafter indicated, thie appeal mijg 


i ‘two plaintifs who are 
before me for a declaration that plaintiff 


*- were other prayers in the 


=) 


be dismissed.. The suit was instituted by 
the respondents 


‘ No. 1 is the legitimate con of one Syed 


©- Azmut Ali Mirza, 


a political pensioner, 
2 is his wife. There 
plaint but 
having regard to the provisions of the 


and plaintiff No. 


` Pensions Act they have been refused to 


the plaintiffs by the lower Appellate Court. ` 


`The plaintiffs have not preferred any 
- eross-objection and, therefore, it is unneces- 


sary to consider the reliefs which they 


‘+ claimed and which have been rejected by 


: No.l. 


the lower Appellate Court, The plaintiffs’ 


< case is- that Syed Azmut Ali Mirza married 
' @fendant'No. 4 as his first 
. her he left surviving him three issues, ` 
` namely defendants Nos. 1 to 3, and thau 


“7 


‘the said gentleman also married plaintiff 


wife and by 


No. 2 whose legitimate son is plaintiff 
Syed Azmut Ali Mirza died some- 
time in October 1927 and the plaintiff 
No.-1 was born on December 3, 1927. ~* 


‘+ The defence that has been set up is 


. that plaintiff No. 2 is not the 


lawfully 
wedded wife of the said gentleman and 
plaintiff No. 1 is not his legitimate son. 
The Subordinate Judge ona consideration 
of a document, namely, Ex. 1, kabinnama, 


“has come to the conclusion that Aziz 
‘Saheb did marry plaintiff No. 2 in the 


muta form fora period of 3 or 5 years in 


December 1920. The Subordinate Judge 
then takes into consideration the evidence 
of Dr. Nag, who was thefamily physician 
of the late pensioner. Hé deposed that 
till his death in October- 1927; Aziz Saheb 
treated plaintiff No. 2 as his wife. Taking 
into: consideration these two pieces of 
evidence he has inferred that the marriage 
although muta in. form must have been 
extended from time to time and was 
Subsisting at the time of the death of 
Aziz Saheb. Under the law the term 
of muta marriage can be extended and 
I cannot see how it can be said that the 
Subordinate Judge has committed anerror 
in:law by inferring from thé evidence 
and the circumstances whięh I noticed 


that plaintiff No. 2 continued as the muta 


_ entitled toa declaration 


wife of Syed Azmut Ali Mirza 


alias 


_.Aziz Saheb till his death and plaintiff 
No. 1 is his legitimate son, 


I would accordingly dismiss the appeal, 
‘but -so far as the ordering portion of the 
decree of the Court below is concerned it 
has to be modified. Plaintiff No. 1is only 
that he. is the 
jegitimate son and heir of late Syed 
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Azmut Ali Mirza alias Aziz Saheb. The 
rest of the declaration being beyond the 
plaintiff's prayer must be deleted. With 
regard to the declaration made in favour 
of plaintiff No. 2 that must stand. Subject 
to this modification, the appeal is dismissed 
with costs. i i 
N. 


o 


Decree modified. 


_ ALLAHABAD HIGH COURT 
Second Civil Appeal No. 727 of 1932 
November 29, 1934 

Ganaa Natu, J. i 
Sri KUBER SAHEBB—P LAINTIFE 
—ÂPPELLANT 
versus 
PHUNNANRAI AND OTAERS—DBEFENDANTS 
— RESPONDENTS i 
Civil Procedure Code (Act V of 1908), s. 11—Suit 


by mahant challenging alienation by predecessor— 


succeeding 


Dismissal of suit—Subsequent suit by 
of col- 


mahant—Whether barred—Absence of proof 
lusion or fraud. $ ; , nee 

Where asuit bya mahant impeaching an, aliena- 
tion of math property by his predécessor has been 
dismissed, the decision binds the succeeding mahant 
and his suit for possession challenging the sale will 
be barred bys. 11, Civil Procedure Code, in the 
absence of collusion or fraud. Prosunno Kumari v. 


-Golab Chand (1), applied. — 


S. O. A. from a decision of the Sub-Judge, 
Azamgarh, dated December 10, 1931. 

Mr. Shambhu Prasad for Mr. Shiva Prasad 
Sinha, for the Appellants. . 

Mr. M. N. Agarwala, for the Respon- 
dents. . 


Judgment.—This is a plaintiff's appeal 
and arises out ofa suit brought by him 
against the defendants for possession Over 
the property described in the plaint and 
for mesne profits. The plaintiff brought 
the suit as a mahant and chela of Darshan 
Das. The plaintiff's allegation was that 
the property in dispute belonged to the 
math of which he was the mahant, that it 
had ‘been unlawfully transferred by 
mahant Sheo Raj Das and that the transfers 
made to the defendants-respondents were 
void andillegal. The plaintiff's predecessor 
‘Darshan Das brought a suit in respect of 
the same property against Bikramajit Rai- 
and Gobind Rai, predecessors-in-title of the 
other defendants on the same allegations 
on which the appellant has brought this 
suit. This property along with the other 
property had been transferred by Sheo: 
Raj Das mahant to Musammat Sobhagi by 
deeds, dated February 21, 1511, and March 


. 10, 1919, and a compromise dated October 
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the property which is now in dispute to 
Bikramajit Rai and Gobind Rai- since 
deceased and the other to two other peréons. 


Darshan Das who was mahant and had 


succeeded to Sheorajdas brought a suit for 
possession over the whole of the property 
challenging the sale made by Musammat 
Sobhagi., k ` 
The learned Subordinate Judge in whose 
Court the suit was brought: dismissed the 
. suit finding that Darshan Das was not 
the chela of Sheo Raj Das and that the 
property in dispute was not endowed. An 


appeal was filed by Darshan . Das. 
During the pendency of the appeal, 
Gobind Rai had > died. The learned’ 


District Judge decreed the appeal revers-. 


ing the findings of the .lower ‘Court. 
Ultimately in the Letters Patent Appeal 
this Court held that the appeal pending 
in the Oourt of the District Judge had 
abated in respect of half of the property 
which had been sold tc Bikramajit Rai 
and Gobind Rai. . The suit of Darshan Das 
was decreed in respect of the other half 
of the property. 
ment of the appeal pending in the District 
Judge’s Court was that Darshan Das’ suit 


against half of the. property which was- 


sold to Bikramajit Rai and Gobind Rai 
and which is now in dispute remained 
dismissed. On the death of Darshan Das 
the present plaintiff brought this suit in 
réspect of halfof the property in respect 
of which the former suit of Darshan Das 
had been dismissed alleging that Darshan 
Das had colluded and fraudulently got 
the suit dismissed in i1espect of the 
property in dispute. The point of collusion 


and fraud was not pressed in the trial 7 


Court, On the other hand, it was conceded 
by the appellant that there was no fraud. 
. The -trial Court recorded a finding 
that no’ fraud was practised in the 
former suit and dismiesed the suit holding 


that it was-barred by s. 11, Civil Procedure 


- Code. The plaintiff filed an appeal and 
the learned Subordinate Judge upholding 
the decision of the trial- Court dismissed 
the appeal. In thisappeal the only question 
is whether the former decision bars the 


` present suit under s, 11, Oivil Procedure - 


Code. 
Asalready stated the ground of fraud 
taken by the plaintiff in his plaint was 
dropped in the trial Court and the trial 
Court recorded a finding that no fraud 
had been practised. No 
collusion or negligence was taken by the 
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plaintiff in his grounds of appeal filed in::: 
the lower Court. The plea of collusion was ' | 
also thus dropped by the plaintiff. Negli- 
gence was.never pleaded by the plaintiff... 
In the absence of proof of any collusion or.” 
fraud, the decision of the former suit will. 
be binding on the present plaintiff. In 
Prosunno Kumari v. Golab Chand (1), the 
respondents on February 27, 1852, and. 
July 25, 1854, obtained two decrees against ; 
the shebait of an idol upon his bonds for 
the repayment of moneys alleged therein 
to have been borrowed for the service 
of the idol and the expenses of the temple. 
Both decrees directed that the debt should. 
be paid by the shebait personally, or else’ 
realized from the profits of the. debuttar 
lands. In a suit by the appellants as 
shebaits in succession to the judgment-debtor’ 
to set aside the said decrees, and to have 
the debuttar property released from attach- 
ment issued in execution thereof, it was 
held that the decrees, being untainted by’ 
fraud or collusion, and having been passed 
after the necessary and proper issues had 
been raised and determined, are entitled. 
to the force due to judgments of competent 
Courts, and are binding on the succeeding 
shebaits, who foim acontinuing representa- 
tion of the idol’s property. This case 
governs -the present case on all fours, As 
already stated no collusion or fraud of the 
plaintif in the former suit’ has been 
proved. Consequently, the decision in 
the former suit bars the present suit under. 
s. 11, Civil Procedure Code, and is binding 
on the present plaintif. There is no 
force in this appeal. It is, therefore, 
ordered that the appeal be dismissed with 
costs. i m ot 
Permission for Letters Patent Appeal is 
granted. . 

N. Appeal dismissed, 
4) 2 I A145; 23 W R 253; 3 Sar. 102 (P 0, > o 





BOMBAY HIGH COURT 
Insolvency Case No. 32 of J933 
: November 9, 1934 ; 

- ‘Tyasat, J. ; 

Inre JAMNADAS NURSEY GINNING 
AND PRESSING Co. Lrp, 
-Companies Act (VII of 1913), s. 183° (5)— 
Petitioning creditors — Whether can apply for, 
reviewing ex parte order appointing particular firm 
as atiorneys—Considerations in selecting solicitors for 
Official Liquidator- Held, that in view of the nature 
of the case that solicitors for petitioning creditors 

should be appointed, - i , 
‘The petitioning creditors are persons interested in 
the appointment of the solicitors forthe official ` 
liquidator and ought to be deemed to be- persong 
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aggrieved by the act of the Official Liquidator under 
8,183 (5), Companies Act. The petitioning creditors 
are entitled to see that-the liquidation proceedings 
are carried on not only efficiently but (consistently 
with efficiency) as economically as possible. The 
appointment of a firm of solicitors whose services 
would necessitate heavier costsis a grievance under 
s. 183 (5), unless this additional expense is com- 
pensated for by enhanced efficiency. They can 
_ therefore apply for review of an ex parte order 

‘appointing a particular firm as attorneys, if they 
satisfy the Court that there is greater expense but not 
an additional efficiency. [p. 1095, cols. 1 & 2] 

The interests of the creditors of the company are 
„involved in the selection by the liquidator of a 
firm of solicitors which was not previously concerned 
in the proceedings. The selection of a solicitor for 
the Official Liquidator is always a matter of some 
importance, and the Court will accede to an invitation 
to reconsider its ex parte decision on significant facts 
being brought to its notice, which were not previously 
within its cognisance. In re Consolidated Diesel 
Engine Manufacturers Ltd. (1) and In re Anglo Mara- 
vian Hungarian Junction Ry Co; Hx parte Watkin (2), 
referred to. [p. 1094, col. 2; p. 1095, col. 1.] 

The question whether the petitioning creditors’ 
solicitors should for any reason be deferred to 
another firm of solicitors depends on the facts of 
each case. Where however, the proceedings have 
been complicated and have gone on for some time and 
the petitioning creditors’ attorneys are acquainted 
with the proceedings and it appaers that a new firm of 
solicitors would require the expenditure of consider- 
able time and labour in becoming familiar with them 
to anything like the same extent, the petitioning 
creditors’ solicitors are in & better position to assist 
the liquidator thana new firm and they should be 
employed, [p. 1095, col. 2] 


Messrs. F. J. Coltman, Jamshed Kanga 
and C. K. Daphtary, for the Petitioning 
Creditors. 

Messrs. B. J. Desai and N, P. Engineer, 
for the Official Liquidator. 

Messrs. R, S. Bilimoria and FV. F, 
Taraporewala, for the Oreditors. 

Mr. D. N. Bahadurji, amicus curiae, for 
the Incorporated Law Society. 

. Order.—This . petition arises out of 
certain -complicated proceedings seeking 
the compulsory winding upof the Jamna- 
das Nursey Ginning and Pressing Company 
Ltd., in liquidation. i 

The petition for winding up was pre- 
sented on October 10, 1933." Six days later 
Rangnekar, J. appointed Mr. H. H. Wadia 
as Provisional Liquidator of the company, 
Then the matter came on twice before 
Kania, J. first on March 12, 1934, he sanc- 
tioned” a proposed scheme with some 
modifications. . It was a second time placed 
before him on April 16, 1934, and he then 
sanctioned the scheme without any modifica- 
tion-and dismissed the petition for winding 
up. Kania, J.’s latter order was reversed 
by the Court of Appeal on September 25, 
1934, The:Court of Appeal ordered the 
company to-be' wound up and appointed 


Tn re JAMNADAS NURSEY GINNING & PrassINe co. LD, (BOM). 


15710 


Mr. H. H, Wadia, Official Liquidator. On 
tbe next day, i. e„ September 26, 1934, the 
Official Liquidator obtained an ex parte order 
from me sanctioning the appointment of 
Messrs. Ardeshir, Hormusji, Dinshaw & Co. 
as solicitors for the Official Liquidator, This 
firm of solicitors was not previously. 
concerned with the proceedings. The 
present petition is dated October 5, 1934, 
and prays that my ex parte order, dated 
September 26,1934, should be set aside, 
and that the petitioning creditors’ attorneys 
should be appointed attorneys for the 
liquidator “in accordance with the usual 
practice.’ The matter has been very fully 
argued, but the decision at which I have 
arrived may be shortly stated. 

My order of September 26, 1934 having 
been: made ex parte is liable to be recon- 
sidered on the application of other parties 
interested inthe matter, or, to follow the 
language of s. 183, sub-s. (5), Companies 
Act—on the application of “a person ag~ 
grieved” thereby. I am of opinion, that the 
petitioning creditors are persons interested 
in the appointment of the solicitors for the 
Official Liquidator and ought to be deemed 
to be persons aggrieved by the act of the 
Official Liquidator under s. 183 (5). Inthe 
present case the sanction that I gave to the 
appointment of the solicitors was no doubt 
in accordance with the form prescribed by 
therules, and with precedents of previous 
orders which are exhibited (Exs. 1, 2 and 3); 
but, in fact no materials were placed before 
me on which I could have considered the 
propriety of sanctioning the appointment 
of the particular firm as the solicitors for 
the Official Liquidator. I therefore welcom- 
ed the opportunity,of having more materials 
on which the question could be considered, 
provided that the materials could properly 
be placed before me. The English practice 
(Halsbury'’s Lawsof England, Vol, 9, p. 736, 
para. 1233) gives 14 days for an application 
to discharge orders made in company 
matters. This was relied upon in view of 
r.750 of the High Court Rules. That rule . 
requires the English practice and procedure 
to be followed in matters relating to com- 
paniesinso faras they are applicable and 
fe inconsistent with our rules and the 

cb. 

Speaking with reference to the case before | 
me, itis clear that the interests of the 
creditors of the company are involved in 
the selection by the liquidator.of a firm of 
solicitors which was not previously concern- 
ed in the proceedings. The selection of a 
solicitor for the Official Liquidator is always 
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® matter of some importance, and the Court 
accedes to an invitation to reconsider its 
ex parte decision on significant facts being 
brought to its notice,” which were not 
previously within its cognisance: In re 
Consolidated Diesel Engine Manufacturers, 
Ltd. (2) and In re Anglo-Moravian Hun- 
garian Junction Ry. Co.; Ex parte Watkin 
(2). The case for the liquidator 
was presented by, Mr. Engineer with great 
skill, in spite of the difficulty that he 
encountered in steering clear on the one 
hand of the position that the appointment 
of the solicitor was in effect the liquidator’s 
act, which would let in s. 183 (5), Companies 
Act; and on the other hand, that it was 
by an order of the Court, in which case the 
ex parte order was liable to be reconsidered 
on further materials. After hearing Coun- 
sel who appeared for the Official Liquidator 
in support of the particular appointment Iam 
convinced that the appointment of a new set of 
solicitors will necessitate much investiga- 
tion which will be unnecessary if the firm 
representing creditors “is employed as 
solicitors for the Official Liquidator. This 
means that the company will be put to 
further costs by the appointment of a new 
firm. I have arrived at this opinion not 
merely on a consideration of paras. 5 
and 6 of the petitioning’ creditor's 
petition which is answered in paras. 
12 and 14 of the affidavit of Narayanrao 
Babacharya Kale, dated October 13, 1934, 
but from the impressions that the argu- 
ments of the case made on my mind, and 
the difficulty that the Official Liquidator's 
Counsel had in dealing with the complicat- 
ed facts which have already taken place. 
In several instances, in spite of , the 
very great care that Mr. Engineer 
took, he was misinformed as to 
the actual facts that took place; and several 
statements he made to me as statements of 
fdct had to be corrected by the Counsel 
who appeared for the petitioning creditors. 

` The petitioning creditors are entitled to see 
thatthe liquidation proceedings are carried 
on not only efficiently but (consistently with 
efficiency) as economically as possible. The 
appointment of a firm of solicitors whose 
services would necessitate heavier costs is a 
grievance under s, 183 (5)—unless this 
additional expense is compensated for by 
enhanced efficiency. It follows that the 
petitioning creditors are entitled to have 


(1) (1915) 1 Oh 192; 84L J Oh 325; 81T LR 91; 59 


8 J.234; 112 L T 535. i 
(2) (1875) 1 Ch D 130; 45L J Oh115;24W R 


122; 33 L T 650. 
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my ex parte order reconsidered’ if ‘they 
satisfy me that there is greater expense 
but not any additional efficiency. . The 
text-books refer to the existence of a 
practice, in the existence of which. all the 
Counsel are agreed, favouring the appoint- 
ment of the petitioning creditors’ solicitors 
as the solicitors for the liquidator. ‘‘The 
Official Receiver,” it is stated in Palmer's 
Company Precedents, Part 2, Winding up 
Forms and Practice, Edn. 14, Chap. XX, 
pp. 245-246, and Edn. 13, p. 286, 


“usually employs the solicitor acting for the petitioner, 
but in important matters, especially where a question 
of principle is involved, he is frequently ,represented 
by the solicitor to the Board of Trade e. g. , in’ Great 
Kruger Gold Mining Co; Ex parte Barnard, (8) and 
Inre, Telescriptor Syndicate Limited, (4).” - a 
Stiebel in his Company Law and Pre* 
cedents, Edn. 3 (1929), Vol. 2, p. 822 and 
Edn. 2 (1912), p. 873, says: - 
“The Official Receiver not infrequently’ instructs 
the petitioner's solicitor in cases where he requires 
assistance, but heis in-no way obliged to do so, and 
in ordinary cases, and for ordinary purposes, he acts 
in person. j 
The practice cannot be put on a higher 
basis. But sostatej, it is obviously. based 
on sound reasons. Bearing this practice 
and the reasons underlying it in mind, 
the question might be considered to, be! 
not whether Messrs. Ardeshir, Hormusji; 
Dinshaw & Co, would be proper solicitors 
for the Official Liquidator -irrespective- of 
all the circumstances of the case, nor whe- 
ther the petitioning creditors’ solicitors 
should in an abstract manner be preferred to 
Messrs. Ardeshir, Hormusji, Dinshaw 
& Co. but whether the petitioning creditors’ 
solicitors should, for any reason, be deferred 
toanother firm of solicitors. The question 
need not be, perhaps it is not capable of 
being, formulated in very precise terms. 
It-must depend ` on the facts of each ease. 
In the present case I consider the petitioning 
creditors’ solicitors ought not merély not to 
be deferred to others but should -be 
preferred to any solicitors unconcerned with 
the procasdings for the reasons that I have 
stated, viz., that the proceedings -have been 
complicated, and have gone on for some 
time, that the petitioning creditors’ attorneys 
are acquainted with the proceedings and 
that a new firm of solicitors would require 
the expenditure of considerable time and 
labour in becoming familiar with them: to 
anything likethe same extent. I am clearly 
of opinion that at the present time the 
petitioning craditors’ solicitors know. the 
(3) (1892) 3 Ob 307; 62 L J Oh 227 40 W-R 625; 
7L 7 


au. aO reas ta, aa 
(4). (19032 Oh 174; 72 L J O} 480; 19 T L R37}; 
-51 W R409;88 LT 389,” 
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facts much better than Messrs. Ardeshir, 
Hormusji, Dinshaw & Co., and that the 
former are in ‘an appreciably better position 
to assist the liquidator than a new firm. 
On the other hand no circumstances are 
pointed out which would in any way counter- 
balance these advantages which the peti- 
tioning crditors’ attorneys possess. 

In my opinion therefore-my ex parte order 
sanctioning the appointment of Messrs. 
Ardeshir, Hormusji, Dinshaw & Co. as 
solicitors for the Official Liquidator was a 
wrong order. It was made on insufficient 
materials and if I had had to consider the 
question in the light of the information 
which isnow before me, I should have made 
the order that the petitioning creditors’ 
solicitors should be employed by the 
Official Liquidator, 

As I havealready stated, Ihave jurisdic- 
tion to review and reconsider my order, 
and in reconsidering it I arrive at the 
decision that the petitioning creditors’ 
solicitors should be employed by 
the Official Liquidator. The Official Liqui- 
dator's costs as between attorney and 
client, one set of costs for the petitioning 
creditors, and one set of costs among the 
other creditors appearing will come out 
of the assets of the company. The Taxing 
Master will allow instructions charges. 
Counsel certified. 


N., Order aczordingly. 





ALLAHABAD HIGH COURT 
Civil Revision No. 239 of 1934 
November 28, 1934 
BENNET, J. 

USMAN KHAN—PLAINTIFE— ÅPPLICANT 

7 VeTSUS 
SITARAKHAN— DEFENDANT—OPPOSITE 
Party : 

Contract Act (IX of 1872), ss. 23, 25, 65—M ort age 
of occupancy lands forbiddén by the Tenancy Act-- 
Whether can be enforced—Money advanced, whether 
can be recovered unders. 5, 

Where certain deeds are mort 
land which ie forbidden by the Tenancy Act, they 
come under s. 23, Contract Act, as agreements 
where the consideration orobject is forbidden by 
law. They cannot be enforced in any manner even 
as simple money bonds and, therefore, the plaintiff 
cannot sue for the promises of payment of principal 
and interest in the bond, nor can the plaintiff rely 
on the covenant in the bonds that if possession ig 
not given, thenthe plaintiff should receive back 
the mcney received, Har Prasad Tewari v. Sheo 
Govind (1) and Sheo Narain Dube v, Raj Kumar 
Rai (2), relied on, 

The plaintiff in such cages has, however, a right 
under 6.65 to the return of. any money which he 


gages of occupancy 
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has been able to prove thathe has advanced to the 
dezendant under these void bonds. 


O. R. from an order of the Small Cause 
Court Judge, Ghazipur, dated January 29, 
1934. 

Mr. Jawahar Lal for Mr. M. Walliullah, 
for the Applicant. 

Mr. S, N. Verma, 
Party. 

Order.—This-is an application in civil 
revision by a plaintiff whose suit has been 
dismissed by the Small Cause Court. 
The plaintiff sued for recovery. of Rs. 250 
Principal and interest on the basis of 
two deeds dated June 12, 1932, for Rs. 100 
each. Objection was taken that these 
deeds were mortgage-deeds of occupancy 
plots that no possession was delivered and 
that the mortgages were illegal. The 
Plaintiff asked that the deeds might be 
treated as ordinary bonds and that a. 
decree should be passed for the amount 
advanced. The Court held that as the 
mortgages were illegal, the documents 
could not be treated as simple bonds and 
the suit was dismissed. In revision it was 
asked that the decree should be set aside 
and the case remanded for disposal on the 
merits as the lower Court had taken an 
erroneous view oflaw. It appears to me 
that the deeds were mortgages of occupancy 
land which is forbidden by the Tenancy 
Act and, therefore, the deeds come under 
8.23, Contract Aci, as agreements where 
the consideration or object was forbidden 
by law. That section states: “Every 
agreement of which the object or considera- 
tion is unlawful is void." Section 24 states: 

“If any part of g single consideration for one or 
more objects or any one or any part of any one or 


several considerations for a single object, is unlawful, 
the agreement is void." 


Following the principle laid down in 
Har Prasad Tewari v. Sheo Govind (1) and 
Sheo Narain Dube v. Raj Kumar 
fai (2), I hold that the deeds can- 
not be enforced in any manner even as 
simple money bonds and, therefore, the 
plaintiff cannct sue for the promises of 
payment of principal and interestin the 
bond, nor can the plaintiff rely on the 
covenant in the bonds that if possession is 
not given, then the plaintiff should receive 
back the money received. But learned 
Counsel for the plaintiff has relied on s. 65, 
Contract Act, which provides: 

“When an agreement is discovered to be void, or 
when a contract becomes void, any person who 
has received any advantage under such agreement or 


(1) 67 Ind. Cas. 793; AIR 1922 All. 134; 44 A 486; 


for the Opposite 


20 ALJ 318. 
(2) 116 Ind. Oas. 17; (1929) A L J.479, 
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pensetion for it, to the person from whom he received 
it LAJ 


“He claims thatas the bonds are bonds. 
under s..23, therefore, the defendant whom 
he alleges to have received the two sums, 


of Rs. 100 each under the bonds is bound 
fo restore those amounts to the plaintiff. 
No reference has been made to s. 65, 
Contract Act, in either of the two rulings 
mentioned which’ deal with similar cases 
and apparently the plaintiffs in those cases 
did not rely on that section. Learned 
Counsel for the respondent has not heen 
able to show any reason why that section 
should not be applied. Accordingly, I 
consider that the plaintiff has a right under 
s. 65tothe return of any money which he 
has been able to prove that he has 
advanced to the’ defendant under these 
void bonds. Reference was also made by 
learned Counsel for respondent to Mukat 
Nath v. Shyam Sundar Lal (3). In that 
cage there wasa' sale by some members 
ofa joint Hindu family of property and it 
was held that the sale-deed was invalid 
but the vendees obtained possession of the 
property from the usufructuary mortgagees. 
The Court referred to ss, 65 and 70, Contract 
Act: 

“under which when an agreement is. discovered 
tobe void, any person who has received any 
advantage under such agreement is bound to restore 
it or to make compensation for it to the ‘person from 
whom he receivéd it.” a 

The Court also found: 

“by merely paying off the creditors the defendants 
cannot claim to retain this property so long as their 
debts have not been satisfied,” l 

The case was rather different from the 
present one because in the ruling the 
plaintifis claimed that the sale-deed was 
invalid and that they had a right to 
possession of the property which was in 
the possession of the defendants. The 
defendants claimed that they had a right 
to hold possession until the debts which 
he had discharged were paid off. In the 
present case the plaintiff claims that as 
the sale-deed is invalid he should receive 
from the defendant the money which he 
paid the defendant by way of loan. -The 
eases, therefore, are quite different and the 
ruling is no‘authority for the present case. 

Accordingly I allow this revision and 
set aside the decree of the lower Court and 
I remand the suit to the Small Cause 
Court for disposal on the remaining issues, 
The costs hitherto incurred will be costs 
in the suit. The plaintiff may recover the 


(8) 117 Ind, Oas, 341; A I R 1929 All. 659; (1929) A 
L J8 : : j 
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court-lee paid in this Court under the 
provisions of s. 13, Court Fees Act. 

N. a Revision allowed. 


t 


__ BOMBAY HIGH COURT 
Civil Application No. 169 of 1934 
September 11, 1934 
Bsaumonr, O. J. AnD RANGNÉKAR, J. 
VADILAL LALLUBHAI MEHTA 
— APPLICANT 
VETSUS. 2 
COMMISSIONER or INCOMETAX, 
BOMBAY— Opponent 

Income Tax Act (XI of 1923), s. 66 (3.,(2)—High 
Court, whether has power to direct Commissioner to 
state case raising question of law not formulated 
before it—Assessee, if required to formulate precise 
question of law. : 

The High Oourt has power under sub-s. (8), a. 66, 
Income Tax Act, to direct the Commissioner to state 
a case raising questions of law which have not been 
formulated before him. Under s. 66 (2), the asseasee. 
js not required to formulate precise questions of 
law, What he has to do within the required time, 
is to require the Commissioner to refer to the High: 
Court any question of law arising out of the order 
or decision of the Assistant Commissioner, and then 
the Commissioner has, within 60 days, to draw up 
a statement of the case, and refer it with his own 
opinion thereon, to the High Court. That an assessee 
requiring the Commissioner to refer questions of: 
law to the Court ought to formulate those questions 
is a rule of practice based on considerations of con- 
venience, and designed to protect the Court from 
unnecessary applications under sub-s, (3); but the’ 
Commissioner is not bound to refer only the ques- 
tions so formulated. In practice, in a reference 
under s. 66 (2), the Commissioner seldom refers ‘to 
the Court questions in theezact terms formulated 
by the assessee. He raises the questions which in 
his view arise, and expresses them in his own 
lenguage.. Where the Commissioner refuses to state ` 
a case under sub-s. (2), on the ground that no point 
of law arises, the Court under sub-s. (3), if -not 
satisfied with the correctness of the Commissioner's 
view, can require the Commissioner to state “the 
case,” that is, the case which he ought to have stated 
under sub-s, (2), and to refer the case tothe Court. 
lf the Court thinks that questions of law arise, it 
ought toindicate to the Commissioner what those 
questions are, though the actual framing of the ques- 
tions rests with ‘the Commissioner. But the Court. 
under sub-s. (3) is no more limited than is the 
Commissioner under sub-s. (2) to the precise ques- 
tions formulated by ihe assessee, Narayan v, Com 
missioner of Income Tax, Bombay (1), relied on 
Commissioner of Income Taz, Burma v. CO, P. L, B 
Cheitiar Firm (2), dissented from. [p. 1098, cols. 1 & 


Mr. F. J.Coltman, for the Applicant. 

Messrs. Jamshed Kanga and G. Louis 
Walker, for the Opponent. 

Beaumont, C. J.—This is an application 
made tothe Court under sub-s. (3), s. 66, 
Income Tax Act, asking the Court to 
require the Commissioner to state a case 
and reise certain points of law. In sub-~ 
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stance the points of law are 
in this way. The assessee was assessed 
as an individual for the year 1932-33 
in respect of his income for the previous 
year. He alleges that in May 1932 a son 
was bornto him, and he says that having 
regard to the construction of two docu- 
ments, the business in respect of which 
he was assessed was, as between himself 
and his son, a Hindu joint family business. 
His contention is that the effect of the 
two documents is to show that he acquired 
his share in the business from his own 
father by a surrender of his interest in 
certain ancestral immovable property, and. 
that in that way his interest in this business 
isthe interest of a joint Hindu family. 
The Income-tax Officer in the first instance, 
and the Assistant Commissioner on appeal, 
rejected the claim of the assessee, as I 
understand it, mainly on the ground that 
they considered these two documents 
illusory,- and that no Hindu joint family 
existed. That, no doubt, is a question of 
fact, and the only point of law which would 
arise in connection with that finding would 
be whether there was any evidence to 
justify the finding. Within 60 days after 
the decision of the Assistant Commissioner 
an application was made by the assessee 
to the Commissioner under sub-s. (2), 
s. 66, requiring him to state certain 
questions of law, and as not infrequently 
happens, when these applications are made 
by laymen, the questions of law formulat- 
ed‘had not been carefully considered, and 
were, frankly, unintelligible. 
-The learned Commissioner took the 
view thatno question of law arose, the 
question at issue being one of fact, and, 
therefore, he refused to state a case. The 
asseasee then made an application under 
sub-s. (3), 8.66, asking us to require the 
Commissioner to state a case. Now the 
view taken by this Court more than once, 
and confirmed in the recent decision of 
Narayan v. Commissioner of Income-taz, 
Bombay (1) is. that we have power 
under sub-s. (3), s. 66, to direct the 
Commiesioner to state a case raising 
questions of law which have not been 
formulated before him. The learned 
Advocate General has drawn our attention 
to the fact that that view has not prevailed 
in some of the other High Courts of 
India, and he has referred particularly to 
a recent decision of a Full Benchof the 
High Court of Rangoon, Commissioner of 
(1) 152 Ind. Oas. 972; A I R 193} Bom. 378; 36 Bom. 
L R 818; 7 RB x04, i 


said to arise 
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Income-tax, Burma v, C. P. L. E. Chettiar 
Firm (2). In that case, Sir Arthur Page, 
O.J., who delivered the leading judg- 
ment, expressed the view thatin a reference 
under s.66(2) the Commissioner has to 
state sufficient facts to raise the specific 
question of law whichin the view of the 
assessee arises, that the ambit of s. 66 (3) 
is not wider than that of s. 66 (2), and that 
in a reference under s.,66 (3) the Court 
has seisin only of such questions of law 
as have been raised before the Commissioner 
and upon which the Commissioner has" 
expressed his opinion. With great defer- 
ence to Sir Arthur Page, I am not prepared 
to accept that view, which seems to me to 
restrict the powers of the Court in a manner 
unauthorized by the Act. Under s. 66 (2), 
the assessee is not required to formulate 
precise questions of law, a task which 
few laymen are competent to perform. 
What he has to do within the required 
time, is to require the Commissioner to refer 
to the High Court any question of law 
arising out of the order or decision of the 
Assistant Commissioner, and then the 
Comm issioner has, within 60 days, todraw 
up a statement of the case, and refer it 
with his own opinion thereon, to the High 
Court. . 

In the case of Narayan v. Commissioner 
of Income-tax, Bombay (1) (supra), this 
Gourt laid down that an assessee requiring 
the Commissioner to refer questions of 
law to the Court ought to formulate those 
questions. That is a rule of practice 
based on considerations of convenience, 
and designed to protect the Oourt from 
unnecessary applications under sub-s. (3); 
but the Commissioner is not bound to 
refer only the questions so formulated. 
In practice, in a reference under s. 66 (2), 
the Commissioner seldom refers to the 
Court questions in the exact terms 
formulated by the assessee. He raises the 
questions which in this view arise, and 
expresses them in his own language. 
Where the Commissioner refuses to state a. 
case under sub-s. (2) on the ground tha no 
point of law arises, the Court under sub-s. 
(3), if not satisfied with the correctness of 
the Commissioner's view, can require the 
Commissioner to state “the case,” that ie, the 
case which he ought to have stated under 
sub-s. (2), and to refer the case to the Court. 
Tf the Court thinks that questions of law 
arise, it ought to indicate to the Commis- 
sioner what those questions are, though 
the actual framing of the questions rests 

(2) (1934) 2 I T Rep. 210. f 
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with the Commissioner. But the Court 
under sub-s. (3)isno more limited than 
was the Commissioner under sub-s. (2) to 
the precise questions formulated by the 
assessee. In the present case, if the view 
of the Rangoon Court is right, we must 
either refuse to direct the Commissioner to 
raise questions of law which in our view do 
arise, or direct the Commissioner to raise 
the questions which the assessee suggested 


and which may have meant something to- 


him but are unintelligible to a lawyer. 
Sir Arthur Page thinks that on our inter- 
pretation of the Act the assessee may 
raise frivolous questions before the Commis- 
sioner in the hope that the Court will 
discover; some meritorious point of law. 
The anticipated danger is not, I think, a real 
one. If frivolous questions are raised they 
are soon disposed of, and the assessee has 
to pay the costs. In any case it is better 


that the Court should occasionally be moved- 


unnecessarily than that persons should be 
deprived of the rightto raise proper points 
of law through their inability to express them 
correctly. 

Turning now to the circumstances of the 


present case, I think there are questions. 


of Jaw which arise, and the actual form 
of the questions will have to be considered 
by the Commissioner, But substantially, 
I think, the questions are, first of all, 
whether on the true construction of these 
two documents which are dated August 31, 
1928, and March 28, 1929, the assessee’s 
share in the partnership firm, C, Doctor & 
Co., was an undivided Hindu family estate 
as between himself and his gon in which 
the son acquired an interest at birth, and 
if so, whether there was any evidence to 
justify the Assistant Commissioner in 
coming to the conclusion that those two 
documents were illusory and should not 
be given effect to according to their 
‘terms. Then if these questions were 
answered in the affirmative, there would be 
athird question, which is an important 
question of genera! law under the Income 
Tax Act, whether the birthof the son in 
May 1932, affectedin any and what way the 
assessment to which the assessee was liable 
under the Income Tax Act in respect of 
the profits of the business. I do not suggest 
that those questicns are in the form in 


which they ought to be raised, but that. 


is a sufficient indication tothe Commis- 
sioner of the points of law which, we think, 
arise, and which we direct him to state in a 
case to be referred. Costs tobe costs in 
the reference. 
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Rangnekar, J.—I agree and have no- 
thing to add. , 


D. Order accordingly. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 709 of 1933 
March 29, 1935 
Ganca Nata, J. 

Lala SUNDER LAI AND axoTopr— 
PLAINTIFFS—APPELLANTS 
tersus 
RAHAT ALI KHAN AND ANOTAER 
— DEFENDANTS—RESPONDENTS 
Hindu Law—Joint family —Mortgage in favour of 
one of the brothers—Money advanced from joint fund 
—Nortgagor selling property to mortgagee’s brother — 

Mortguge, whether discharged, 

Defendant No ?, the vendee of the mortgaged pro- 
perty, and the plaintifs in whose names the mort- 
gage-deed was, were members of a joint family 
and their business was also joint. There were 
circumstances to infer that the money advanced 
to the mortgagor came from joint funds and 
it was equally right to infer that the property trans- 
ferred by the mortgagor toone of the brothers only ` 
meant transfer of such property to the joint family 
ofall the brothers who are admittedly living 
jointly : 

Held, thatthe mortgage was fully discharged by 
the eale deed and a suit on mortgage by the brother 
jn whose favour it was executed was not maintainable, 
Lachman Prasad v. Lachmeshwar Prasad (1), relied 


on. 

8. C. A. from a decision of the Additional 
Sub-Judge, Shahjahanpur, dated March 
14, 1933. 

Messrs. N. P. Asthana, and Lakshmi 
Narain Gupta, for the Appellants. 

Mr. S, B. Johari, for the Respondents. 


Judgment.—This is a plaintiff's appeal 
and arises out of a suit brought by them 
against the defendants-respondenis to 
recover money on the basis ofa mortgage 
executed by defendant No. 1. The defend- 
ants contended that the mortgage had 
been satisfied by the sale of the mortgaged 
property in favour of defendant No. 2 who 
was a member of the joint family of the 
plaintiffs. Both the Courts below have 
concurrently found that defendant No. 2, 
the vendee of the mortgaged property, and 
the plaintiffs in whose names the mort- 
gage-deed is are members of the joint 
family and that their business is algo 
joint. - The plaintiffs and defendant No. 
2 are own brothers and they have joint 
business. The Courts below have found 
that there sare circumstances to infer 
safely that the money advanced to the 
mortgagor in this case came from joint ' 
funds and that it was equally right to 
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infer-that the property transferred by 
the mortgagor to one of the brothers only 
_ meant transfer cf such property: to the 
joint family of all the brothers who are 
admittedly living jointly: There is not the 
slightest evidence to show that any of the 
members or defendant No. 2 has any self- 
acquired property in his own name. If 
the mortgagees and the vendee had not 
been members of the joint family and it 
the mortgagees had been persons totally 
unconnected with the vendee, other con- 
siderations would have arisen. They being 
members of the joint family are virtually 
one and the same person. In Lachman 
Prasad v. Lachmeshwar Prasad (1), a mort- 
gage wasexecuted on June 18, 1908. The 
mortgagor sold, on August 25, 1914, the. 
mortgaged property together with other 
property to the mortgagee’s father. The. 
father and the son were members of a 
joint family living together, and were to 
be deemed, as regards these transactions, 
as virtually the same person. The amount 
due on the mortgage was left with the 
„vendee for discharge thereof. : The mort- ~- 
gagee brought a suit on the mortgage. It 
was held that the suit was not maintain- 
able, as the mortgage was fully discharged 
by the acceptance of the sale-deed. 

In view of the findings of the lower 
‘Court which are quite correct and with” 
which I agree, there is no force in the 
appeal. Itisordered that the . ‘appeal be 
dismissed with costs and the decree of the 
lower Court be confirmed. : 

D. Appeal dismissed. 
ieee €6 Ind, Oas. 206; A I R 5922 AML 76;20A LJ 


—— 


MADRAS HIGH COURT |. 
Civil Appeal No. 275 of 1925 
November 21, 1934 
RAMEJAM AND STONE, JJ. 
KAMARAJU GADDA RAMAYYA anpb 
ANOTHER — PLAINTIFFS ~ APPELLANTS 
versus 

SINGARAJU SUBBA RAO 4ND OTHERS — 

E DEFENDANTS —RESPONDENTS. 

Hindu Law—Widow—Surrender—Diresting of 
widow's estate by surrender or rve-marriage —Adverse 
possession against widow—Whether can be relied on 
against reversioner— Reversi oner's suit during life time 
of widow, whether barred, if defendant is in posses- 
sion for more than 12 years—Limitation Act (IX of 
1908), Sch. I, Art. 144—Surrender of whole interest 
without reserving any interest to her nominee— Re- 
versioner paying just enough sum as maintenanse— 
Surrender, whether bona fide. 

In cases of surrender or divesting of the widow's 
estate on remarriage, adverse possession against her 
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continues during her life-time and the reversioner 
who gets the estate can bein no better position 
than the widow herself and the adverse possession 
against her can be relied on by the person in pos- 
session agaiastthe reversioner. Hence a suit for 
possession during her life-time by a reversioner of 


_ an estate surrendered to him by her, against’the per- 


son who has been in adverse possession of the estate 
for more than 12 years willbe barred under Art. 
144, Sch. J, Limitation Act, and the reversioner cannot 
maintain the suit during the widow's life-time. But 
he can file a suit within 12 years after her death. 
[p. 1101, col.2; p. 1102 col. 1.] <> 

‘A Hindu widow surrendered the whole of her in- 
tereat in the properties including the properties which 
were:at the time in the adverse possession of 
some third parties, The document did not reserve 
any interest which she inherited from her son, nor 
did itreserve any interest to any of her nominees 
and the reversioner paid to the widow's daughter's 
son a sum which was just adequate for the widow's 
maintenance: 

Held, that under the circumstances the surrender 
by the widow was bona fide and could not be ques- 
tioned on any ground. Siva Subramania Pillai v. 
Piramu Ammal (1) and Gangadhar Narayan v. 
Prabuddha Vasudeo (2), distinguished. [p. 1102, col. 2.j 

O. A. against the decree of the Sub- 
Judge, Masulipatam, dated October 28, 
1924. se 

Mr. V. Ramadoss, for the Appellants. 

Messrs. 4. Venkatachalam, V. Govinda- 
rajachari, T. Ramachandra Rao, A. 
Venkatasubba Rao~and K. Venkatarama 
Raju, for the Respondents. 


Judgment.--The suit out of which 
this appeal arises was brought by the 
plaintiff to recover certain items of jeroyati 
lands in the Vallur Zamindari. These 
lands were originally purchased in 1874 
under Ex. A on behalf of Kalapatapu 
Venkatappayya by his mother and guardian 
Bapamma who is defendant No. 11 in 
this suit, In the sale deed he was 
described as aged eight. Till 1881 we find 
the properties were being enjoyed on 
behalf of the minor. Exhibit F is a cist. 
receipt book and Ex. H is a khat dated 


188] taken in the name of the minor by, 


and her father as 
guardian, and Ex. L is the corresponding 
muchilika in favour of the zimindar. The 
Subordinate Judge finds th» the minor 
died at about this time and we agree 
with him. Between 1&8! and !892 we find 
receipts issued by defendant No. 11's brother 
Mallikarjunudu. In 1892, Ex. 15 was 
executed by Mallikarjunudu in favour of 
the zamindar and a pattah was given to 
him, Ex. 1-C. In 1903, we have got a 
muchilika executed in favour of Mallikar- 
junudu by tenants and in 1905 we have 
got a khat Ex. H-2. This document is 
yery important. This was taken in favour 
of Mallikarjunudu, but the tenants pro- 


defendant No. 1l 
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mised to measure out paddy to his sister 
Bapamma, defendant No. 11. This docu- 
„ment shows undoubtedly that defendant 
No. 11 continues to be in enjoyment of 
the lands as the heir of her son and 
that her father and brother were 
merely acting as agents between 1882 and 
' 1905. In 1896, a simple mortagage deed 
was executed by Mallikarjunudu in res- 
‘pect of someitem. This is Ex. 2. There 
is nothing to show that this was done to 
her knowledge and we must assume that 
it was done behind her back. The mort- 
gagee filed a suit in 1904 and obtained a 
decree. He brought it to sale in 1907. 
Then defendant No. 11 came to know of 
this and filed Ex, G complaining of the 
“mortgage, decree and sale. 

The District Munsif merely directed that 
her claim should be notified to the in- 
tending bidders, The property was pur- 
chased in Court auction by defendant No. 
5 who passed it on to defendant No. 6. 
It is now admitted that defendant No. 6 
is ia enjoyment. Oné or other of these 
defendants have’ been in enjoyment from 
1907 up to dateof suit. Another item, one 
acre in Item No. 7, was sold in a rent 
sale and it passed ultimately to defendant 
No. 4:. vide Exs. 8 and 8B. This suit 
was filed on March 11, 1922. By that 
.time these two items have been in posses- 
sion of the contesting defendants or their 
predecessors for more than 12 years: In 
1913 defendant No, 11 executed a surrender 
„Ex. B to her reversioner who is defendant 
No, 12 and he sold the property: to one 
Ayyanna Sastrulu under Ex. O, who again 
sold it -to the plaintiff. The plaintiff, 
claiming title to the suit properties through 
the surrender and the sale deed that fol- 
lowed il, files this suit to recover posses- 
sion of the various items. Of the other 
items, Items Nos. 1, 3,4 and 8 are in the 
possession of defendant No. 1 and: his 
son defendant No. 2. Items Nos. 2 and6 
are the items already dealt with as having 
been mortgaged under Ex. 2. Item No.5 
is in defendant No. 8's possession. He 
claims by purchase in execution of a 
Small Oause decree in 1913, but the sale 
certificate is not filed. 

The Subordinate Judge dismissed the 
suit on the ground that the surrender is 
not a valid surrender. The contention 
raised by the defendants that the original 
purchase in 1874 was itself benami for- 
Mallikarjunudu was found against by the 
learned Subordinate Judge. In the result he 
dismissed the plaintiff's suit. The -plaintiff 
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appeals. So faras Items Nos. 1; 3,4 and'8 
are concerned, defendant No. 1's Advocate 
stated that he is instructed not to oppose the 
appeal. As will appear in the sequel on 
the finding that the sale deed of 1874 was 
not benami and that defendant No. 1's 
father Mallikarjunudu was merely manag 
ing the property on behalf of his -sister 


-defendant No. 11, there is really no further 


point to be argued in respect of these 
items, The appeal, therefore, will have to 
be allowed in respect of these items with- 
out further question. - 

Then taking up Items Nos. 2 and 6 which 
were covered by Ex. 2 and one acre 
covered by Exs. 8 or 8-(b) in Item. No. 7, 
the question’ arises whether the suit -is 
not barred by limitation because the defen- 
danis Nos. 6 and 4 are in occupation of 
these items for more than twelve years 
prior to the suit. The learned Advocate 
for the appellant argued that whatever 
possession there might have been in res- 
pect of these items prior to 1913, that was 
wiped out and the surrender by Bapamma 
gives the plaintiff a new cause ‘of action 
and the suit being within twelve years 
from Ex. B the euit is not barred. It 
is true that the adverse possession against 
‘the widow during her lifetime is not 
adverse to the reversioner after her death, 
This is conceded on all hands and this 
follows by reason of Art. 141, Limitation 
‘Act. Under that Article a new cause of 
action accrues to a reversioner after the 
widow's death though. there might have 
been adverse possession against the widow 
prior to her death, but there is no similar 
article providing for a surrender or divest- 
ing of the widow's estate on remarriage, 
The question arises whether in these cases 
of surrender and the like, the adverse posses- 
sion against the widow does not continue 
during her. life. If it does continue, 
the effect of the surrender is practically 
as if it is a conveyance. If the widow 
conveys her life estate to an alienee, 
certainly the alienee cannot be in a better 
position than the widow and the adverse. 
possession against her can be relied on 
by the person in possession against the 
alienee. The mere fact that the transac- 
tion here isa surrender makes no differ- 
ence. - 

We are not referred to any authority 
that in such a case the prior adverse 
possession should be wiped out. To hold 
that it is so wiped out seems to lead to 
startling results. Suppose ‘the adverse 
possession is completed and the defendant 
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in possession has completed his title by 
prescription against the widow and at that 
stage the widow executes a surrender of 
her property, can the reversioner who 
obtains her estate by surrender now 
maintain a suit against the person in 


adverse possession ? It seems to be against. 


all ideas of justice that he should so 
succeed. It is not a-reply to‘this argu- 
-ment to say that he has got another cause 
of action after her death to recover the 
property after her death. That cause of 
action still remains for the claim of the 
plaintiff in this case and he is at liberty 
to file such a suit within twelve years 
after her death. But what we are now 
‘concerned with is whether during her 
lifetime he is entitled to maintain the 
-suit. It must be remembered that defen- 
dant No. 11 died only during the pendency 
of the appeal in 1933. We do not think 
this is a case where we ought to allow 
this suit to be converted into a suit for 
possession on a cause of action based on 
the death of the widow. That would be 
left open for the plaintiff to prosecute in 
any other suit. At present the plaintiff's 
suit is barred by limitation under Art. 
144, From the point fof view of Art. 141 
the suit is premature. The appeal, there- 
fore, in respect of Items Nos, 2 and 6 
and in respect of one acre in Item No. 7 
fails, and it is dismissed with separate 
costs for Items Nos. 2 and 6, and propor- 
‘tionate costs for 1 acre in Item No. 7. 


The other items now remain to be 
disposed of. So far as these are concerned, 
the evidence does not show that the de- 
‘fendants are in possession for more than 
twelve years. All that we can say is that 
‘they have been in possession since 1913. 
Mr. Govindarajachari,the learned Advo- 
cate for the respondent, contends that even 
the possession of Mallikarjunudu and his 
father from 1882 onwards must be regarded 
as adverse to Bapammea. We have already 
stated our conclusion that between 1882 
and 1905 Mallikarjunudu and his father 
‘must be regarded as acting as agents on 
behalf of Bapamma and there is nothing 
in the evidence to show that even after 
1907 when defendant No. 11 disccvered 
that Mallikarjunudu executed a simple 
mortgage Ex. 2 in derogation of her 
rights that she was ousted from the enjoy- 
' ment of the lands not mortgaged and not 
sold. The evidence falls short of this 
requirement. The tenant witnesses merely 
say that they were paying rent to Mallik- 
prjunudu, -That is consistent with Mallike 
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arjunudu accounting for the profits to 
his sister or paying a portion of it to her, 
The result is that we must hold that there 
i3 no adverse possession in respect of other 
portions of Item No. 7 or. of Item No.5 
and, therefore, if there is no other obstacle 
to the plaintiff's suit being decreed, his 
claim ought to'be decreed. l z 

The next question that arises is whe- 
ther ihe -surrender deed Ex. B is valid. 
The document itself purports to be for no 
consideration. Exhibit O shows that the 
reversioner sold to Ayyanna Sastrulu for 
Rs. 4,000. It is suggested for the respon- 
dents that though Ex. B does not make 
any mention of any consideration, it was 
really executed for a sum of Rs. 1,000 
which was intended to be given to de- 
fendant No. 11’s daughter’s son and though 
the reversioner himself was not able to pay 
Rs. 1,000 immediately he raised the amount 


-out of the Rs. 4,000 which he obtained 


by his further sale in favour of Ayyanna 
Sastrulu, namely Ex. C, and there is some 
suggestion that the Rs. 1,000 was directed 
to be paid to defendant No. 11's daugh- 
ter’s son. We do not think these facts, 
assuming they are proved, amount to a 
device by defendant No. 11 to divide the 
property with the reversioner or conveyance 
of a portion of the property to a nominee 
of her own. Exhibit B shows that she sur- 
rendered the whole of her interest in the 
properties including the properties which 
were at the time in the adverse posses- 
sion of some of the defendants. The docu- 
ment does not reserve any interest which 
she inherited from her son, nor does it 
reserve any interest to any nominee. Thea 
amount of Rs. 1,CQJ supposed to have 
been received by her daughter's son is 
no more than a sum which is adequate 
for her maintenance; and it has of course 
been held that a mere receipt of an 
anntial sum or of a lump sum for pur- 
poses of maintenance does not make 4 
surrender other than a bona fide surrender. 
As to why the Rs. 1,000 was directed to 
be handed over to her daughter’s son we 
have no light as to the further terms. 
It is possible that the amount was paid 
into his hands merely on her behalf. An 
old woman of 75 needs somebody to look 
after her affairs. For sometime her father 
and brother looked after her affairs and 
it is natural that she should be dependent 
upon her daughter's son for looking after 
her affairs after their death. She is enti- 
tled to reserve an amount of Rs. 1,000 
for her maintenance, a 
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In this view the decisions relied on by 
Mr. Govindarajachari do not apply. 
In Siva Subramania Pillai v. Piramu 
Ammal (1), the learned Judges found that 
there was no intention onthe part of the 
widow to transfer the property at all; it 
is even worse than dividing with the 
reversioners. It is a device to conceal tha 
title though the title is intended to remain 
in the widow herself, In Gongadhar Narayan 
v.Prabuddha Vasudeo (2), 21 acres out of the 
whole of the 238 acres inherited from her 
husband were reserved for the widow's own 
maintenance and an additional 21 acres 
for the daughter-in-law’s maintenance. On 
the facts of that case it is clear that 
there is no surrender of the whole estate 
and a reservation for maintenance of other 
persons in addition to the maintenance 
of the widow may also be a ground for 
questioning the validity. We, therefore, 
think that the surrender in this case is 
a bona fide surrender not liable to be 
questioned on any ground bythe defen- 
dants. The result is that the appellant 
would be entitled to a decree for Item 
No. 5 and the other portions of Item No. 
7. He will have proportionate costs on 
these items throughout. The appellant is 
also entitled to proportionate costs from 
defendants Nos. 1 and 2 in respect of Items 
_Nos. 1, 3,4 and 8, The appellant will also 
be entitled to mesne profits from the date 
as claimed in the plaint up to the date 
of delivery of the various items at the rates 
found by the Subordinate Judge. 

. AD, Order accordingly. 
Lee Ind, Qas. 1024; AIR 1923 Mad, 1111; 49 M 


(2) 56 B 410; 140 Ind. Cas. 884; AI R 1932 Bom. 
625; 34 Bom, L R 1223; Ind. Rul, (1933) Bom. 47. - 


CALCUTTA HIGH COURT 
Criminal Reference No. 107 of 1934 
December 7, 1934 
S.K. Gsosz AND HENDERSON, JJ. 
EMPEHROR—Paosgoutor 

2 A versus 
AJAHAR MANDAL AND OTHERS —ACOUSED 

Criminal Procedure Code (Act V of 1898), s. 342— 
Case triable by Sessions Couri—O mission to examine 
accused in Committing Court—Efect—Whether 
amounts to disregard of an express provision of 
law—Legality of procedure, : 

In a case which is triable by a Sessions Court 
it_ is the latter Court which tries the accused and 
calls upon him to enter on his defence and there- 
fore it is to that Oourt that the mandatory pro- 
vision is applicable. That being so, it cannot be 
said that the omission to examine the accused in 
-fhe ommitting .Oourt is a disregard of an 
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express provision .of law and therefore ilegal 
Dinu v. Emperor (3), Bechu Lal Kayastha v. In- 
jured Lady (1) and Queen-Empress v. Pandara 
Tewan (2), referred to, a 

Mr, Probosh Chandra Chatterji, for the 
Reference. : 

Mr. Anil Chandra Roy Chaudhury, 
Against the Reference. 


S. K. Ghose, J.—This ‘is a reference ‘by 
the Sessions Judge of Nadia recommending 
that the commitment of Ajahar Mondal 
and others may be quashed under s. 215, 
Criminal Procedure Code. It appears 
that after an inquiry in the Court of the 
Sub-Divisional Magistrate the accused 
were committed to the Court of Session 
on charges under ss. 304 and 323, Indian 
Penal Code. Before the committing 
Magistrate the prosecution witnesses were 
not cross-examined, nor were any defence 
witnesses examined. The accused were 
also not examined unders. 342, Criminal 
Procedure Code. The Judge says that 
this omission to examine the [accused is 
illegal, and accordingly he recommended 
that the commitment should be quashed. 
There is no doubt that it is very desirable 
that there should be an examination of 
the aceused in the Court of the commit- 
ting Magistrate. But the point now 
debated is that there must be an exa- 
mination of the accused under the 
mandatory provisions of s, 312, Criminal 
Procedure Code, before the accused is 
committed to the Court of Session and, 
that the omission toso examine the accused 
is illegal. It is pointed out that s. 342 
occurs in Chap. XXXIV of the Codes 
which makes general provisions to in- 
quiries and trials. Sub-section (1), s. 342 
may be divided into two parts. The first 
part is discretionary and it says that for 
the purpose of enabling the accused to 
explain any circumstance appearing in 
the evidence against him the Court may 
put such questions to him as it considers 
necessary. Then there is the mandatory. 
part, which says that the Court shall, for 
the purpose aforesaid, question him gener- 
ally on the case after the witnesses for 
the prosecution have been examined and 
the accused is called upon for his defence. 
There is no doubt that this - mandatory 
provision will apply to all inquiries and 
trials provided that the stage mentioned 
therein is reached, namely after the 
witnesses for the prosecution have been 
examined and before the accused is called 
upon for his defence. This is clear 
enough, but see for instance Bechu Lal 


Fio ` 


Kayastha v. Injured Lady (1). Now the 
question arises whether such a stage is 
reached in an inquiry -under the provisions 
of Chap. XVIII. According tos. 208, Cri- 
„minal Procedure Code, the Magistrate 
shall take all such evidence aè may re 
prodiced in support of the prosecution 
or on behalf of the accused or as may 
be called for by the Magistrate. 


Then according to s.209 when such 
evidence has been taken and the Magis- 
trate has, if necessary, examined the 
accused for the purpose of enabling 
him to explain any circumstance ap- 
pearing in the evidence against him, 
the matter is to proceed further. It will 
be seen that this latter provision corres- 
ponds to the first or discretionary part of 
sub-s. (1), s. 342. It is contended that this 
does not mean that the’ second or mand- 
atory part of s.342 is excluded from the 
scope of an inquiry held under Chap. XVIII. 
But the fact that the discr-tionary provision 
occurs in as. 209 and the mandatory 
provision does, not occur is itself an 
indication that ordinarily in an inquiry in 
the committing Magistrate’s Court, the 
stage at which the accused is called upon for 
his defence is not reached. Section 210 proe 
vides for the framing of a charge, but 
it does not follow that the next proceeding 
is for the accused to enter on his defence. 
It is not provided that the accused shall be 
called upon to finish the cross-examination 
of the prosecution witnesses, and there 
enter upon his defence such as is provided 
for in s. 256. All that s. 211 says is 
that the accused shall be required to give 
in a list of the persons whom he wishes 
to summon to give evidence on his trial, 
thet is, his trial inthe Court of Session. 
The Magistrate may in his discretion 
examine any of these witnesses under 
s. 212. But at no stage in the inquiry 
ig the accused called upon for his defence. 
On the contrary, s. 219 provides that 
even after commitment the Magistrate 
may summon and examine supplementary. 
witnesses and such examination’ shall, if 


possible, be taken in the presence of the | 


accused. Thus it is apparent that in the 
Court of the committing Magistrate the 
stage at which the examination of the 
accused is mandatory is not reached. 
Obviously that stage is only reached at 
the trial in the Court of Session. In 
support of the reference reliance has been 


“a A I R 1927 Cal 
- 250} i 


54 O 286; 100 Ind, Cas, 577; 
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placed on Queen-Empress v. Pandara 
Tewan (2). That case was decided in 


1900 andit seems to have overlooked the 
fact that the words ‘‘if necessary- in s, 20) 
did not occur in the Code of 18382, but. 
were introduced for the first time in the 
Code of 1898, for the view that the effect 
ofs. 209 is that it~ is nob left to the 
discretion of the Magistrate is not borne 
out by the words of the section itself. 
Moreover, as the Advocate for the Orown 
kas pointed out, ia this case the provisions 
of s.342 were apparently not considered. 
Our attention has been drawn to 
Dinu v. Emperor 83 Ind. Cas, 895 
(3) and the view taken therein meets 
with our approval... It stands. to 
reason that, in a ease which is triable 
by a Sessions Court it is the latter Court 
which tries the accused and calls upon 
him to enter on his defence and therefore 
it is to that Court that the mandatory 
provision is applicable. That being so, 
it cannot be said that the omission to 
examine the accused in the committing 
Court in this case was a disregard of an 
express provision of law and therefore 
illegal. The reference must be rejected. 
The records must be sent down as early 
as possible. 

. KHenderson, J.—I agree. Mr. Chatterji 
made a desperate attempt to persuade 
us to hold that an accused person is 
called upon for his defence before the. 
committing Magistrate, that isto say, ata 
time when he has not even pleaded to. 
the charge and when the prosecution have 
not examined a single witness before the 
only Court which has power to try him. 
That argument not only gives the words 
used an unnatural meaning but also 
entirely ignores the provisions of s. 289, 

N. Reference rejected. 

{(2)23 M 636; 2 Weir 253. ; 

(3) 83 Ind. Cas, 895; A I R 1921 Sind 131; 16 S 
L E 201; 25 Or L J 391. 
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MADRAS HIGH COURT 
Civil Revision Petitions Nos. 783 and 841 
of 1934 
December 13, 193! 
VENKATASUBB a Rao, J. 

PAPARAIJU VEERARAGHAVAYYA -- 
, PETITIONER 

i versus si gee 

KILLARU KAMALA DEVI AND OTAERS— 
PLAINTIFFs—RESPONDENTS, a 
Transfer of Property Act (IV of 1882), ss. 40, 54 
—Purchase subsequent to atiachment—Agreement to: 
sell prior to attachment—Sale, if prevails over ate 


ot 


1935 
tachment—Right of vendor to unpard balance of pur- 
chase money— Effect of attachment— Civil Procedure 
Code (Act V of 1908), 0. XXI, r 59—‘Interest’, if 
necessarily means interest in land, 

Where the purchase of property is subsequent to 
the attachment but the agreement in pursuance of 
which the purchase was made - was 
attachment, the purchase prevaile over ` the attach- 
ment, and where the vendor has a right as to the 
unpaid balance of the purchase money on the date of 
the attachment, the attachment holds good to the 
extent of that balance inasmuch as what was and 
could be attached by the creditor, was the right, 
title and interest of his debtor at the date of the 
attachment. Taraknath Mukerji v. Sanat Kumar 
(2), dissented from, Venkata Reddi v, Vellappa Chetty 
(1) and Madan Mohan Dey v. Rebati Mohan Poddar (3), 
referred to, 

The interest referred to in O, XXI, r 59, Civil 
Procedure Code, is not necessarily an interest in 
land in the sense that expression ig used in s. 54, 
Transfer of Property Act. 

©. R. P. from an order of. the District 
Munsif, Bezwada, dated October 17, 1933. 

Mr, M. S. Ramchandra Rao, for the Peti- 
tioner. 

Mr. A. Lakshmayya, for 
dents. 

Order.—The question that is raised 
may be stated thus: The purchase was 
subsequent to the attachment but the 
agreement in pursuance of which the 
purchase was made, was prior to. the 
attachment. Does the purchase prevail or 
not against the attachment? The suit in 
question was filed on April 22, 1933, the 
application for attachment before judg- 
ment was made on June 22, the attachment 
was ordered on June 24, and effected on 
July 13. On June 24, that is, two days 
pricr to the application for attachment, 
the defendants executed an agreement in 
favour of the petitioner, agreeing to sell 
him the property, Relying on this agree- 
ment, the petitioner put in a claim peti- 
tion on August 22, and the District Munsif, 
finding the agreement proved, made the 
following order on October 17, 1933: 

“Attachment will continue subject to the rights 
of the petitioner under the agreement, dated June 
20, 1933.” 

The claimant can take no exception to 
this order, as it upholds such right as he 
possessed at the time and it follows 
that ©. R. P. No. 788 of 1934 filed 
impugning that order fails and it is ac- 
cordingly dismissed but without costs. 

It-is the second order, to which | shall 
presently refer, that has seriously pre- 

_judiced the claimant. To resume the nar- 
rative, the price settled for the property 
was Rs. 1,566, out of which the petitioner 
paid to the vendors on the date of the 
agreement Rs,- 700. On November 9, 1933, 
the sale was completed, the defendants 
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executing the sale deed on that date. The 
petitioner then put in .a second claim 
petition on December 19, depositing into 
Court Rs. 800, the balance of the price 
payable, the registration and stamp charges 
aving amounted to Rs, 66. The lower 
Court madean order disallowing theclaim, 
the correctness of which is questioned 
in ©. R. P. No. 841 of 1934. The 
second orderis, in my opinion, clearly wrong 
and must be set aside. Under s. 40, 
Transfer of Property Act (as amended by 
the Act of 192) a purchaser under 
@ contract of sale of land is entitled to 
the benefit of an obligation arising out 
of that contract and it provides that 
that obligation may beenforced inter alia 
against a transferee with notice. Section 91, 
Trusts Act, recognises this principle and 
declares that a transferee with notice of 
an existing contract, of which specific 
performance can be enforced must hold 
the property for the benefit of the party 
to the contract, to’ the extent necessary 
to give effect to it. Thus it will be seen 
that a purchaser under a contract of sale 
of land possesses a well defined right, 


` which though not amounting to'an interest 


in immovable property, is annexed, in 
the words of s. 40, to the ownership of 
such property. Section 54, Transfer of 
Property Act says no doubt that a contract 
of sale does not create an interest in 
land, but in virtue of the provisions I 
have referred to, it creates an obligation 
of a fiduciary character and is in the 
nature of a trust. 

The question then is, whether by reason 
of the Civil Procedure Code any rights 
accruing under an attachment can override 
the right above referred to of a purchaser 
under a contract of sale. In Venkata 
Reddi v. Vellappa Chetty (1) A and B 
entered into a contract that B's property 
should be sold to A. Subsequently C, B's 
creditor, attached it in execution of & decree 
he had obtained against B. Soon after 
the attachment A‘had the property duly 
conveyed tohim by B. It was held that 
A was entitled to the property as against 
C. The learned Judges, referring to the 
provisions of the Civil Procedure Code, 
observe that the question of substantive 
right cannot be decided by a literal con- 
struction ‘of the rules relating to procedure. 
I am prepared to go further, for it seems 
to me that there is nothing in the Code 
which militates against, or is inconsistent 

() 5 L W234; 38 Ind, Oas. 107; A I R 1917 Mad. 
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with, the right which a purchaser possesses - 


under the substantive law. Order XX XVIII, 
r. 10, saves expressly in the case of an 
attachment before judgment, rights existing 
perior to the attachment of persons not 
parties to the suit. Though there is no 
similar provision dealing in terms with 
attachments in due course of execution, 
it can hardly be suggested that a different 
principle applies. Indeed, O. XXXVIII, 
r. 8, specifically provides that claims 
preferred to property attached before 
judgment shall be investigated in the same 
manner as claims to property attached in 
execution of decrees. 

But then it is argued that under 
O. XXI, r. 59, the claimant is bound to 
show that at the date of the altachment 
he had some interest in the property 
attached, which interest, it is contended, 
means an estatein land. I cannot agree 
that the interest referred to in this rule 
is necessarily an interest in lınd in the 
sense that expression is used in s. 54, 
Transfer of Property Act. The Civil Pro- 
cedure Code and the Transfer of Property 
Act are not in pari materia and there is 
no reason to suppose that it was within 
the contemplation of the Legislature that 
the interest referred to in O. XXI, r. 59 
should exclude all rights which are not 
interests in land. On the contrary, the 
very next rule shows beyond a possibility 
of doubt that the word “interest” is used 
in a wider sense for that rule provides 
inter alia that the property shall be released 
from attachment if the Court is satisfied 
that though it was in the possession of 
the judgment-debtor, he held it not on 
his own acccunt but in trust for some 
other person: O. XXI, r. 60. A party in 
whose favour there is a contract of sale, 
can enforce specific performance of that 
contract as stated above against a transferee 


with notice. The illustration to s, 40; 
Transfer of Property Act, runs thus: 
“A contracts to sell Sultanpore to B; while 


the contract is still in force he sells Sultanpore 
to C, who has notice of the contract. B may 
enforce the contract against C to the same extent 
as against A,” 


Inthe face of this, it seems unreasonable 
to hold, that the rights of the purchaser 
will not prevail against the claims en- 
forceable under the attachment. In support 
of the opposite view Taraknath, Mukerji 
v. Sanat Kumar (2)isrelied upon. Even 
that case shows how very illusory the so- 
called right in accruing under the attach- 


(2) 57 O 274; 122 Ind. Oas. 637: AI R1929 Cal. 
494; 33 O W N 805; Ind. Rul. (1930) Cal, 269, 
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ment is; for Cuming, J., 
to observe: 

“It might be that as a result of the obligation 
or agreement Mukerji (the party in whose favour 
the agreement to sell had been made) might be 
able to go to the person who had purchased the 
property at an execution sale and ask that he should 
perform the contract for sale.” 

In other words, to take a concrete case, 
if the purchaser under the contract of 
sale had before the attachment paid half 
the purchase money, hecould compel the 
person, who purchased the property at the 
execution sale, to convey the property back 
to him on receiving the remaining moiety 
only of the purchase money. In effect, 
this amounts to saying that the so-called 
superior right of the purchaser at the exe- 
cution sale is unreal and illusory. Nor 
does s. 64, Civil Procedure Code which 
says that where an attachment has been 
made, a private transfer of property shall 
be void as against the claims enforceable 
under the attachment, present in my 
opinion, any real difficulty. As pointed 
out in Madan Mohan Dey v. Rebati Mohan 
Poddar (3), s. 4 could nothave been in- 
tended to invalidate transactions coming 
into existence in pursuance of the obligation 
arising previous to the attachment. In 
that case it was held that a conveyance 
of a property executed after its attachment 
in pursuance of a contract dated before 
the attachment, should prevail. There, 
no doubt, the conveyance was not a private 
transfer, but was obtained under a decree 
for specific performance, but the decision 
does not turn upon any such point. This 
case of Madan Mohan Dey v. Rebati Mohan 
Poddar (3) has been followed by a Bench 
of the Madras High Court in Venkata 
Reddi v. Vellappa Chetty (1) and, in my 
opinion, giveseffect to the correct principle. 
Cuming, J., one of the two learned Judges 
who decided in Taraknath Mukerji v., 
Sanat Kumar (2) differs from it and Mulla 
in his commentary on s. 40, Transfer of 
Property Act seems to agree with that 
learned Judge. l must, with great 
respect, express my dissent from the view 
of Cuming, J., and hold that the purchase 
prevails over the attachment. As the 
learned Judges observe in Venkata Reddi 
v. Vellappa Chetty (1), 

“it does not seem to be sound sense that when 
e creditor attaches property which is subject to 
a particular obligation, he should be able to over- 
ride it” 

What was and could be attached by 
the creditor, was the right, title and in- 


(3) 34Ind Cas 953; A I R1916 Oal 927; 23 O LJ 
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terest of his debtor at the date of the 
attachment and that right as to the unpaid 
balance of the purchase money, and the 
attachment therefore holds good to the 
extent of that balance. In the present 
case the purchaser by paying into ‘‘ourt 
Rs. 800, the unpaid balance, has freed 
himself from all further liability and the 
attachment subsists as against that amount. 
I understand that-the petitioner has drawn 
this amount from the Court undertaking 
to bring it back, and his Counsel 
repeats the undertaking inthis Court. In 
the result, the lower Court's order is set 
aside and the civil revision petition is 
allowed with costs. 


ACN, Petition allowed. 


RANGOON HIGH COURT 
Special Bench 
Civil Reference No. 5 of 1935 
June 28, 1935 
Paes, O. J., Mya Bu, BAGULEY, SEN, 
MoseLy, Ba U anD Dunkiry, JJ. ; 
DAYABHAI JIWANDASS AND cTauRs— 
APPELLANTS 


versus 
A. M. M. MURUGAPPA CHETTYAR— 
RESPONDENT 

Letters Patent (Rangoon), cl. 13—“ Judgment”, 
meaning of—OUrder of transfer by High Court under 
a, 24, Civil Procedure Code, whether a judgment— 
Civil Procedure Code (Act V of 1908), ss 24, 104, 
0. XLIII, r.1—High Court, whether can order 
transfer under s. 24—Appeal from such order— 
Maintainability—Appeal—Right of. 

In the Letters Patent of the High Courts the word 
“ judgment" means and is adecree in asuit by 
which the rights of the parties atissuein the suit 
are determined. The term `“ suit“ in the Letters 
Patent includes suits instituted by a plaintor by an 
originating summons in the manner prescribed under 
the rules ofthe Court, A final judgment isa decree 
in a suit by which all the matters at issue therein 
are decided. A preliminary or interlocutory judg- 
ment isa decree ina suit by which the right to 
the relief claimed in the suit is decided, but under 
which further proceedings are necessary before the 
suit in its entirety can be determined. All other 
decisions ara orders, and are not ‘judgments’ under 
the Letters Patent, or appealable as such. Conse- 
quently, an order of the High Court under s. 24, Civil 
Procedure Oode, transferring a suit from a Subordi- 
nate Oourt tothe High Court does not fall within 
cl. 13; Letters Patent, Chidambaram Chettyar v N. A. 
Chettyar (25), overruled. [p. 1108, col. 2; p 1112, col. 2.] 

The High Court has jurisdiction to make an order 
of transfer under s. 24, Civil Procedure Code, and 
not being a “judgment ”, neither under ths Code 
nor under any other “ express enactment,” an order 
of transfer made under 8. 24 is not subject to appeal, 
ae Thakurain v. Savi (14), referred to. {p. 1112, 
col, 2, E 

Except where ctherwise a right of appeal ad hoc is 
given under somestatute or enactment having the 
force ofa statute, the right of appeal from orders 
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that do not amount to “judgments ` is regulated 


by the provisions of the Code of Civil Proce- 
dure. 7 

C. Reference made by Page, O. J. and 
Ba U, J- 


Messrs. N. M. Cowasjee and P. K. Basu, 


for the Appellants. 

Mr. Clark, for the Respondents. 

Page, G. J.—What is the meaning of 
“judgment” in the Letters Patent of the 
Indian High Courts? That is a question 
over which controversy has raged in India 
for nearly 70 years. It is stil unsettled, 
Clause 13, Letters Patent of the Rangoon 
High Court, runs as follows: 

“Appeal to the High Court from Judges of the Court: 
13. And we do further ordain that an appeal -shall 
lieto the High Oourt of Judicature at Rangoon, from 
the judgment (not being a judgment made in the 
exercise of appellate- jurisdiction in respect of a 
decree or order made in the exercise of appellate 
jurisdiction by a Court subject to the superintendence 
of the said High Court, and not being an order made 
in the exercise of revisional’ jurisdiction, and not 
being a sentence or order passed or made in the ex- 
ercise of the power of superintendence under the 
provisions of s, 107, Government of India Act, or in 
the exercise of Oriminal jurisdiction) of ane Judge of 
the said High Court or one Judge of any Division 
Court, pursuant tos. 108, Government of India Act, 
and that notwithatanding anything hereinbefore 
provided an appeal shall lie to the said High Court 
from a judgment of one Judgeof the said High Oourt 
or one Judge of any Division Court, pursuant to s. 108, 
Government of India Act, made in the exercise of 
appellate jurisdiction in respect of a decree 
or order made in the exercise of appellate jurisdiction 
by a Gourt, subject to the superintendence of the 
said High Court, where the Judge who passed the 
judgment declares that the case is a fit one for appeal; 
but that the right of appea) from other judgment of 
Judges of the said High Court or of such Division 
Court shall be to Us, Our Heirs or Successors, in Ouror 
Their Privy Council, as hereinafter provided.” 

The corresponding clause in the Letters 
Patent of the other High Courts is in the 
same terms. The question propounded 
for determination by the Special Bench 
is: 5 

«Whether an order ofthe High Court transferring 
a suit from a Subordinate Court to the High Court is 
a ‘judgment’ within cl. 13 of the Letters Patent?” 

On May 3, 1934, Sen, J., sitting on the 
Original Side of the Court, ordered that 
certain suits which had been filed respec- 
tively against the respondent in the Assistant 
District Court andthe Sub-Divisional Court 
of Mandalay and in the District Court of 
Prome should be transferred for trial to 


the High Court at Rangoon. 

From the order of Sen, J., the present 
appeal bas, been brought, and if the order 
transferring the suit tothe High Oourt isa 
“judgment” within cl. 13 of the Letters 
Patent, the appeal lies: secus it does not, 
Thus, inthe present case, the wider question 
is simply and neatly raised. In our opinion 
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the meaning of the’ term “judgment” in the 
Letters Patent is plain, and the answer to 
be given to the question referred presents no 
_ difficulty. Now, the word “judgment” is not 
always used in the same sense. It depends 
on: the collocation in which it is found, 
For instance, it is sometimes synonymous 
with “trial”, as in “the Last Judgment” or 
“a Daniel come to judgment”. Or it may 
mean “the statement given by the Judges 
of the grounds of a decree or order,” which 
is the meaning that it is deemed to bear ins, 2 
(9), Civil Procedure Code of 1908. But it must 
be remembered that the terms of the Letters 
Patent of the High Courts in India 
were settled in England, and for an English 
lawyer In 1862 “judgment” had a distinct 
and special meaning, In Ex parte Chinery 
(1) at p. 345*, Cotton, L. J., ol-served that 

“Tn legal language, and in the Acts of Parliament, 
as well as with regard to the rights of the parties, 
there is a well-known distinction between a ‘Judgment’ 
and an ‘order’, No doubt the orders under the 
Judicature Act provide that every order may be 
enforced in the same manner as a judgment, but 
still judgments and orders are kept entirely 
distinct. It is not said that the word ‘Judgment’ shall 
in, other Acts of Parliament include an ‘order’, I 
think we ought to give to the words ‘final judgment’ 
in this sub-section their strict and Proper meaning, 
% e, a judgment obtained in an action. 
by which a previously existing liability of the 
ora to the plaintiff is ascertained or establish- 
ed. 

In Onsiow v. Commissioners of Inland 
Revenue (2), Esher, M. R., after citing the 
above passage in the judgment of Cotton, 
i J., in Ex parte Chinery (1) pointed out 
tbat 

“Tn the same case Bowen, L. J., says that there is an 
inherent distinction between judgments and orders, 
and that the words ‘final judgment’ have & profes- 
sional meaning, by which expression I think he meant 
tosay,as Cotton, L. J., had Previously said, that a 
‘judgment’ is a decision obtainedin an action; and 
if that was his meaning, both those learned Lords 
Justices gave judgment to the same effect, and Fry, 
L J., agreed with them A ‘judgment, therefore 
is a decision obtained in an action, and every other 
decision ig an order ” 

Lindley, L. J. added that a “decree” of the 
Court of Chancery is of course, the equivalent 


term to a “judgment” in the Queen's Bench 


Division”: See also 1 and 2 Vic. C. 110, 
5. 18; 27 and 28 Vic. C. 112: 36 and 37 Vic 
©. 66, s. 100; 15 and 16 Geo. 5,G, 49 


8.225. In Ex parte Moore (3), Cotton, L. F 
reiterated and emphasized the view that 
he had expressed in Ex parte Chinery (1). 


11} (1884) 12 Q 53 LJ Oh, 


BD 342; 32W R 469; 
662; 1 Morrell 31. 
A Oies 14 Ta D ats, 59 LJ QB 556. 
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His Lordship observed that . 

“I should say no more, but for the fact that the 
decision of the learned Registrar seems to have been 
founded upon a misapprehension of some expressions 
used in my judgment in Ex parte Chinery (1). In 
order to decide whether a garnishee order was = final 
judgment we had to consider what was the meaning 
of the expression ‘final judgment’. It isa judgment 
in an action between parties brought to establish some 
right of the plaintiff against the defendant. In giving 
judgment in that case I made use of these words a), 
‘I think we ought to give the words “final judgment” 
in this sub-section their strict ‘and proper meaning 
i. e, a judgment obtained in an action by 
which a previously existing liability of the defendant 
to the plaintiff ig ascertained ‘or established—unless 
there is something to shew an intention to use the 
words in a more extended sense,’ If a defendant has 
committed a tort there is a previously existing 
liability on his part to the plaintiff." í 

The dictum of Selborne, L. C,, in ex 
parte Moore (3) that 

“To constitute an order a final judgment nothing 
more is necessary than that there should be a proper 
litis contestatio, and a final adjudication between the 
parties to it on the merits,” : 
was explained by ksher, M. R., in Inre 
Riddell, Hx parte’ Earl of Strathmore (4). 
His Lordship stated that he thought Lord 
Selborne was ` ; 
“to some extent criticising the useof the words 
‘pre-existing liability’, and saying that instead 
o: them he would prefer to put ‘a pre-existing litis 
coniestatio’, that is, as I understand him, one by 
which the question whether there was a pre-existing 
right of the plaintiff against the defendant is ascer- 
tained. The decision may be either that there was or 
that there was not, such a pre-existing right, but in 
either case the question whether there was a right 
will become an ascertained and adjudged matter." 

In that case Fry, L. J., pointed out that 

“Nothing can be a final judgment by which there 
isnot a final and conclusive adjudication between 
the parties of the matters in controversy inthe ac- 
tion;” 
and Lopes, L. J., added that 

“A ‘final judgment’ is a final adjudication of the 
matters in contest in the action between the parties 
to the action.” A 

Of course, in the popular sense of the 
word “order” every ‘judgment’ connotes 
thai an order has been passed; but it does 
not foliow, and it would be incorrect to 
affirm, that every “order” is a ‘judgment’, 
giving to the words the special meaning 
which lawyers would understand them to 
bear. Iam of opinion that inthe Letters 
Patent of the High Courts the word “judg- 
ment” mears and is a decree ina suit by 
which the rights of the parties at issve in 
the suit are determined. The term “suit” 
in the Letters Patent includes suits in- 
stituted by a plaint or by an originating 
summons in the manner prescribed under 
the rules of the Court: sees. 26, Civil Pro- 
cedure Code; High Court Rules and Orders, 
Part 2, Ch. 1, rr. 171 to 196; Provas Chandra 

(4) (1888) 10 Q B D 512; 57 L J QB 359, 
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v. Ashutosh Mukherji (5), In re Fawsitt 
Galland v, Burton (6), In re Merchant (7), 
Johnse v. Refuge Assurance Co., Ltd. (8) 
and The King v. Westminster Assessment 
Committee (9). : 

A final judgment is a decree in a suit 
by which ail the matters at issue there- 
in are decided. A preliminary or inter- 
locutory judgment is a decree in a suit by 
which the right to the relief claimed in the 
suit is decided, but under which further 
proceedings are necessary before the suit 
in its entirety can be determined. All 
other decisions are orders, and are not 
‘judgments’ under the Letters Paient, or 
appealable as such. In considering the 
meaning and effect of the term ‘judgment’ 
itis not without significance that under 
the first Letters Patent of 1362 it was pro- 
vided in c]. 37 that 

“Save as hereinbefore in this clause otherwise 
Provided the proceedings in civil suits of every juris- 
diction between party and party shall be regulated 
by the Oode of Civil Procedure (Act VII of 1859), 
and by such further or other enactments of the 


Governor-General in Oouncil in relation to Civil 
Procedure as are now in force.” 

And Bayley, J., observed in Sonbai v. 
Ahmedbhai Habibhai (10): 

“The word ‘judgment’ in the Code is, in s. 183 
and the following sections, used to denote the deci- 
sion which the 


Moreover, the view that wetake of the 
meaning and effect of the term “judgment” 

(5) 56 O 979; 122 Ind. Oas 197; a I R 1930 Oal 
258; Ind Rul. (1930) Cal. 297. 


(6) (1886) 30 Ch. D 231; 54 L JOh 1131; 34 W R 
26; ^3 L T 271. - 


(7)(1908) i K B 998; 77 LJK B 695; M TLR 
375; 52 SJ 316; 98 L T £23 

(8) (1913) 1K B 259; 82LJKB 4i; TLR 
127; 57 S J 128; 108 L T 242. 

(9) (1917) 2 K B 215; 86 L JKB 1161;81 JP 


221; 61 S T299; 15 Is Œ R 363; 116 L T 541. 
(10) 9 BHOR 39. 
(11)3 MH OR 384. 
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in the Letters Patent isin consonance with 
the cpinion that has been expressed by the 
Judicial Committee of the Privy Council on 
no less than three occasions, and I appre- 
hend, it is not open to the Courts in India 
to construe the term “judgment” as used 
in the Letters Patent in any other sense. 
In Sevak Jeranchod Bhogilal v. Dakore 
Temple Committee (12), Sir John Edge, 
delivering the judgment of the Board, cate- 
gorically laid down that 

“The term ‘judgment' in the Letters Patent of 
the High Court means, in civil cases, a decree and not 
a judgment in the ordinary sense.” 

In Tata Iron and Steel Co. Ltd. v. Chief 
Revenue Authority of Bombay (13), a Board 
of the Judicial Committee, consisting of 
Lords Dunedin, Atkinson and Wren- 
bury, had already placed the same 
construction upon the term “judgment” as 
used in the Letters Patent of the High 
Courts. In that case for the purpose of 


‘deciding whether the appeal was competent 


or not, it was necessary for their 
Lordships to determine whether the 
order under review was a “final judg- 
ment, decree or order” within cl. 39, 
Letters Patent of the Bombay High 
Court. Lord Atkinson, in the course of 


delivering the opinion of the Board, 
referred in extenso to Ex parte 
Moore (3), Onslow v. Commissioner 
of Inland Revenue (2), and Ba 
parte Chinery (1), and after citing 
the passage from Cotton, L. J.'s judg- 
ment in Hx parte Chinery (1) to which 


reference has been made, his Lordship 
observed that : 

“This decision clearly establishes that the 
decision and an order made by the Oourt under 
s. 51, Income Tax Act, cannot be held to bea 
‘final judgment’ within the meaning of cl 39, 
Letters Patent, since there is nothing to show 
an intention in the year 1862 to use those words 
in a sense more extended than their legal sense”, 

Again in Sabitri Thakurain v. Savi (14), 
in which case the Judicial Committee 
of the Privy Council held that ihe Civil 
Procedure Oode applied to the High 
Courts except as otherwise therein- pro- 
vided, Lord Sumner pointed out that: 

“The orders and rules made under the Code 
are, by s, 121, given the same effect as if they 
had been enacted in the Oode, and therefore 

(12) 30 O W N 459; 87 Ind Oas 313; AI R 1925 
PO 155. 

(13) 47 B 724; 74 Ind. Oas. 469; A IR 1923P O 
148; 50 FA 212; 21 A L J 675; 25 Bom. L R 908: 
(1923) M W N 603; 45 M LJ 295; 18 L W 372; 9 
O& AL R 783; 33MLT 301; 28 O W N 307; 39 
OLJ16 (P O). 

(14) 48 O 481; 60 Ind, Cas. 274; 48 LA76; AIR 
1921 P O 80; 40 ML J 308; (1921) MW N159; 19 
A LJ 281; 330 L J 307; 25 O:W N 557;.23 Bom. L 
R 68l; 14 L W 362; 3UPLR@O) 57 Œ O} 
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O. XUI, r. 10, is one of the provisions of the 
Code. It applies to appeals in the High Court, 
including the present appeal, unless any parti- 
cular section of the Act can be found to ex- 
clude it. Section 104(1) is the section relied on 
for this purpose. It prescribes what orders shall 
be appealable and enumerates them, and among 
the orders enumerated, there is not included such 
an order as that made by Chaudhuri, J. Out of 
the operation of s, 104 there are, however, ex- 
pressly excepted matters, which are otherwise 
expressly provided for in the body of the Code. 
In order to appreciate the full effect of s. 104 
it should be compared with the corresponding 
section of the Act of 1882, s. 588. The earlier 
section enacted that appeal should lie in certain 
cases, which it enumerated, ‘and from no other 
such orders.’ This raised the question neatly, 
whether an appeal, expressly given by s. 15, Letters 
Patent, and not expressly referred to in 
s. 588 of the Code of 1882, could be taken away 
by the general words of s 588 “and from no 
other such orders.” The change in the wording 
of s, 104 of the Act of 1908 is significant, for it 


runs: ‘and save as otherwise expressly provided 
PEE by any law for the time being 
in force from no other orders.’ Section 15, 


Letters Patent, is such a law, and what it ex- 
pressly provides, namely, an appeal to the High 
Court's appellate jurisdiction from a decree of 
the High Oourt in its original ordinary jurisdic- 
tion, is thereby saved. The regulations duly 
made by orders and rules under the Civil Pro- 
cedure Code, 1908, are applicable to the juris- 
diction exercisable under the Letters Patent, ex- 
cept that they do not restrict the express 
Letters Patent appeal,’ 

It appears, therefore, thatthe Judicial 
Committee in three cases have express- 
ly and plainly laid down that the term 
“judgment” in the Letters Patent of 
the High Courts. means ‘‘decree” and not 
“order,” in the strict legal sense in which 
those terms are understood and defined, 


But if only “decrees” are appealable 
under cl. 13, Letters Patent, what 
. “orders” are appealable, and in what 
circumstances does an appeal from an 


“order” lie? 

Now an 
statute, for 

“An appeal does not exist in the nature of 
things. A right of appeal from any decision of 
any tribunal must be given by express enact- 
ment : Sandback Charity Trustees v. North Stafford- 
shire Railway Co. (15) and Rangoon Botatoung Co, 
Ltd. v. The Collector, Rangoon (16)”. 


In many statutes in India, of course, 
a right of appeal from an order passed 
pursuant to the statute is expressly 
provided, and in such cases an appeal 
will lie on the terms and conditions 
therein prescribed. I will not 
enumerate or discuss these 


(15) (1878)3 Q B D1. 

(16) 40 O 1; 6 L BR 150; 16 Ind Oas. 188; 39 I 
A 197; 16 OW N 961; 12 M LT 195; 919M W 
N 781; 16 O L J 245; 23 M LJ 276; 14 Bom. L R 
833; 10 ALJ 271; 5 Bur; L T 205 (P 0). 


appeal is the creature of 


enactments, 
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although many such statutes were cit- 
ed at the Bar. But, excent where other- 
wise a right of appea) ad hoc is given 
under some statute or enactment having 
statute, the right of 
appeal from orders that do not amount 
to “judgments” is regulated by the 
provisions of the Code of Civil Proce- 
dure: See s. 10! and O. XLIII, r. 1. It 
follows that, if the view which we take 
of the construction .of- the term “judg- 
ment” in Letters Patent is accepted and 
adopted, the problem under consideration 
is solved, for a ready test is provided 
for determining what decrees or orders 
are appealable and if it is considered 
that any order in a proceeding 
to which the Code. applies ought to be 
subject to appeal, and the order is not 
made appealable under the Code orany 
other enactment, by a simple amendment 
such an order could be brought within 
the ambit of those provisions in the Code 
under which it is enacted that an ap- 
peal shall lie from the orders therein referred 
to. 

Now the construction which is to be 
placed upon the term “judgment” in the 
Letters Patent is so simple, plain, and 
efficacious that it is difficult to understand 
why it has not hitherto found favour with 
any other High Court in India. But, as 
our view of the meaning and effect of the 
term “judgment” differs from that which 
is held by any other High Court, and in 
our opinion the High Courts in India 
are not at liberty, having regard to the 
decisions of the Judicial Committee, to 
construe the word ‘‘judgment” in any other 
sense, it would be a work of supererogation 
to analyse the numerous decisions upon this 
question. Their name is legion, and we are 
told that nearly 200 cases were cited at 
the Bar during the hearing of the re- 
ference, Inthe circumstances the effect of 
discussing these decisions in detail would, 
I apprehend, be merely to lengthen the 
judgment, and to shorten the patience of 
those whu peruse it. ; 

Nevertheless, it would be not unreason- 
able to ask why itis that what we regard 
as the manifest construction of the term 
“judgment” has not commended itself to 
the other High Courts. If Imay venture 
to suggest an answer—and I must be taken 
to speak with diffidence and great respect 
for those Judges who have construed the 
word “judgment” ina different sense—the 
reason appears to me to be two-folds, 
In the first place, the main authorities 
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on the meaning of the word “judgment” 
in the Letters Patent are the judgment of 
Sir Richard Couch, ©. J., delivered in 
1872, in Justices of the Peace for Calcutta 
v. The Oriental Gas Co. (17) and the judg- 
ment of Sir Arnold White, O. J., in 1910 
in Tuljaram Row v. Alagappa Chettiar (18) 
and upon one or other of these authorities 
hang or purport to hang all the law and 
the other decisions upon the subject. What 
Couch, ©. J., meant by “determining some 
right or liability,’ what White, O. J., 
understood by “suit or proceeding,” have 
been canvassed over and over again in 
the various and often inconsistent judg- 
ments that have been delivered on the 
question under consideration, but it 
seldom, if ever, has happened that an 
independent inquiry has been set on foot 
as to the true construction of the Letters 
Patent, In this way, I apprehend, the 
view that: we take of the meaning of 
“judgment” has been overlooked. And yet 
for the purpose in hand what is im- 
portant is, not what Sir” Richard Couch 
meant or what Sir Arnold White meant 
‘but what the word “judgment” means as 
used in the Letters Patent. Let me take 
two illustrations. The Calcutta High Court 
has always given lip-service to the con- 
struction that was put upon the term “judg- 
ment” by Couch, ©. J., in Justices of the 
Peace for Calcutta v. The Oriental Gas Co. 
(17), but it almost invariably has refused 
in practice to follow it upon the ground 
that the definition of “judgment” in that 
case “is not  exhaustive’—indeed, Sir 
Richard Qouch himself departed from it 
two years later in Hadjee Ismail v. Hadjee 
Mahomed (19). At last, in Lea Badin v. 
Upendra Mohan Roy (20), Mukerji, J., was 
constrained to say that: 

“To remove the incongruity which appears in 
the decisions of this Court, and to lay down some 
definite rule by which orders might be tested when 
it has to be determined whether or not they are 
“judgments” within the meaning of the clause, this 
Oourt will some day have to abandon its fond 
adherence to the antiquated definition of Couch, 
O. J., and boldly acknowledge its allegiance to the 
tests laid down by White, O. J.” 


Again, in the Lahore High Court, Sir Shadi 
Lal, O. J. in 1922 in Ruldu Singh v. Sanwal 
Singh (21), purporting to follow Sir Arnold 


(7) 8B LR 433; 17 W R 354 

(18) 35 M 1: 8 Ind. Oas. 340; (1910) M W N 697; 8M 
L T 453; 21 ML J1, 

(19) 13 BL R 91:2! W R 303. 

(9 39 O W N 155; 15t Ind. Oas, 1056; A I R 1935 
Oal. 
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(21) 3 Lah. 188; 67 Ind. Cas, 388; A I R1922 Lah. 
330. 
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White's definition of “judgment” in 
Tuljaram Row v, Alagappa Chettiar (18), 
held that: 


“Applications for transfer .... are clearly those on 
which an adjudication cannot be regarded as a 
judgment,” 

On the other hand, in 1927 thesame 
learned Chief Justice in Pahlad Rai v. Shiv 
Ram (22) founding in that case also upon 
Sir Arnold White's definition of “judgment” 
held that an order refusing to transfer 
a case was not a “‘judgment” on the ground 
that: 

“It is true that an order directing a transfer 
puts an end to the case ao far as the Vourt 
dealing with it is concerned, but the same thing 
cannot be said with respect to an order declining 
to transfer a case,” 


Surely, the judgment of Sir Arnold White 
in Tuljaram Row v. Alagappa Chettiar (18} 
cannot be relied on in support of both 
these diverse propositions. But apparently 
Shadi Lal, O. J., and it may be, other 
learned Judges, think that it can. Hine 
illae lacrimae. 

With all due deference, however, it ap- 
pears to me that the definition of “judg- 
ment” given by Sir R. Couch in Justices of 
the Peace for Calcutta v. The Oriental 
Gas Co. (17), is too obscureto be of much 
value, the words “by determining some 
right of liability” of necessity provoking 


criticism and inviting trouble. The judg- 
ment of Sir Arnold White, in Tuljaram 
Row v. Alagappa Chettiar (18) which ap- 


pears to me, if I may say so, to involve 
at least two inconsistent propositions, has 
also in many cases been placed ina crucibl- 
ed, and subjected to a process of refine- 
ment. The result hae been that Sir Arnold 
White's judgment has not infrequently 
been interpreted in so elastic a sense that 
Oourts purporting to follow it have felt at 
liberty to treat as appealable any orders 
which the Oourts considered ought to be 
made subject to-appeal. Indeed, at the 
hearing of the present appeal, Mr. Cowas- 
jee, leading Counsel for the appellants, 
relied upon Sir Arnold White's judgment 
and contended that the term ‘judgment,’ 
meant or included any decision which 
determines any right between the parties 
raised in “any suit or in any application;" 
and he urged thatin every application 
the decision of the Court must determine 
some right, at any rate “the alleged 
right of the applicant to the relief to obtain 
which he had made the application.” 

The second reason why the High Courts 
in India have not hitherto adopted the 
oe 8 Mah. 681; 102 Ind. Cas, 843; A I R 1927 Lah 
540, z 
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construction of the term “judgment” which 
this Court regards as correct appears tobe 
that the High Courts--in some _ cases 
relying on Justices of the Peace for Calcutta 
v. The Oriental Gas Co. (17) or on Tulja- 
ram Row v. Alagappa Chettiar (18), and in 
others without reference to the authorities 
—have from time to time held that in each 
case the Court must decide whether the 
particular order under consideration is 
appealable or not according to the view 
that the Court takes of the effect of the 
_order as made. For instance, in Budhu Lal v. 
Chattu Gope (23), Sanderson, OC. J’, 
‘observed: 

“Now there have been numerous cases dealing 
with this point, and I think I-am right in say- 
ing that the definition given by the learned Chief 
Justice has never been. regarded as absolutely 
exhaustive, and whenever this point is taken, the 
Court has to make up its mind whether the 
particular -order in question is a judgment within 
the meaning of cl. 15, having regard to the 
nature of the order.” i 

Again, in Goverdhanlalji v, Chandra 
Prabhavati (24), Macleod, ©. J. stated 
that: 

“Whether a decision isa judgment or notis a 
question which very often arises, andl have no 
desire. myself to add to the literature which has 
accumulated thereon, The judgment of Justices 
of the Peace for Calcutta v. The Oriental Gas Co. (17) 
is always referred to. Kut the attempt made therein 
to define judgment does not seem to have pre- 
vented, in eachcase in which the question has 
arisen, lengthy arguments being brought forward 
to show whether the particular decisior before 
the Court was ajudgment or not. After consider- 
ing very carefully what was set forward as a 
definition of “judgment” in that case, I prefer 
myself to consider each decision as itcomes before 
me, and toform my own opinion whether it is a 
judgment or not for the purpose of deciding whe- 
ther an appeal lies.” ; 

I feel bound to ask, with all due de- 
ference, what justification can there be 
for adopting such a course? If all that 
these observations mean is that in every 
case the Court must have regard to the 
form of the order in question it was not per- 
haps worth while to make them, and in any 
case they carry the matter no further. 
But if these learned Chief Justices inten- 
ded to hold that in every case the Court is at 
liberty to determine ex cathedra whether an 
“order” is a “judgment” within cl. 13 merely 
upon the terms of the particular order 
under consideration and without attributing 
any definite meaning to the word “judgment” 
in the Letters Patent, with all respect, to 
so to hold must necessarily lead to un- 
certainty and make “confusion worse con- 

(23) 44 O 804; 39 Ind. Cas, 465; A 1 R 1918 Oal. 850; 
210 W N 269, a 

(24) 27 Bom. L R 1496; 92 Ind, 


Cas.7.552; AT R 
4926 Bom. 136, 
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founded.” There is much more, in  e6x- 
planation or criticism of the authorities 
that might usefully be said, but I am 
anxious not to overload this judgmert, and 
I must resist the temptation to dilate 
further uponthem. 1t cannot be pretended, 
and Ido not understand it to: be contend- 
ed—if the view that we takeof the true 
construction of the term “judgment” in the 
Letters Patent is correct—that an order 
transferring a suit from a Subordinate 
Court to the High Court falls within the 
ambit ofthe term .“judgment” in cl. 18, 
Letters Patent. I am firmly of opinion 
that it does not. 

Before leaving the case we think it 
well to point out that the High Court has 
jurisdiction to make an order of transfer 
under s. 24, Civil Procedure Code, 
ss. 117, 120, 129); Sabitri Thakurain 
v. Savi (14); and, not being a “judgment” 
neither under the Code nor under any 
other “express enactment,” is an order of 
transfer made under s. 24 subject to ap- 
peal. The earlier decisions of this Court 
must now be read in the light of this 
judgment; andinsofar as they are in- 
consistent with it, they must be treated 
as overruled. I would answerthe ques- 
tion propounded in the negative. We 
assess the costsat Rs. 340, to abide the 
result of the appeal. 

Sen, J.—I agree, 

Baguley, J.—I agree. 

Ba U, J.—I agree. 

Mosely, J.—I agree and have nothing 
to add, 

Dunkley, J—I concur in the judgment 
of my Lord the Chief Justice and have 
nothing to add. 

Mya Bu, J.—I am in complete agreement 
with my Lord the Chief Justice in the 
construction of the term : “judgment” in 
cl. 13, Letters Patent of this High Court, 
and consequently in answering the question 
propounded in the negative. All that I 
desire to add is that the contrary view 
arrived at by my learned brother Sen ` 
and myself in Civil Miscellaneous Appeal 
No, 62 of 1931 was the result of the appli- 
cation to the question arising therein of 
the ‘test enunciated by Sir Arnold White, 
C. J., in the Full Bench case of the Madras. 
High Court in Tuljaram Row v. Alagappa 
Chettiar (18) which was upheld by a Full 
Bench of this Court in Chidambaram 
Chettyar v. N. A. Chettyar (25). Since my 
learned ‘brother Sen and I merely consti- 


ae 6 R 703; 114 Ind, Oas. 524; AI R1929 Rang: 
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tuted a Division Bench, we were bound 
by the ruling of the Full Bench in Chi- 
dambaram Cheityar v. N: A. Chettyar (25) 
and it “as not open to us todeviate from 
that ruling in considering‘our judgment on 
the point which was before us in Givil 
Miscellaneous Appeal No. 62 of 1931. 
D. Answered in negative. 





LAHORE HIGH COURT 
-First Civil Appeal No. 1932 of 1.433 
June 13,1939 
CoLDsTRBAM AND JAI LAL, Jd. 
SINGH— PLAINTIFF AND OTHERS— 
DEFenDaNTS—APPBLLANTS 


“Set versus 
Firm RAM CHAND-TIRATH RAM 
AND OTHERS— DEFEN DANTS— 
RESPONDENTS 

Partnership—Firm, if legal entity—Declaration 
of partners made under Civil Procedure Code (Act 
V of 1908),0. XXX, r. 2—Suit for dissolution 
by firm—Maintainability — Accounts —Suit for—Pre- 
liminary decree— Decision as to -who is accounting 
party—Instruction to facilitate and regularise 
taking of accounts—Whether can be given at any 
time. 

‘A firm is not a legal entity or a “person” 
capable of becoming, as a firm, a partner in 
another firm. At the same time once a declara- 
tion of partners has been made under O. XXX, 
r. 2 of the Civil Procedure Code, a suit for 
dissolution can proceed although the plaintiffs 
had in the first instance described themselves as 
a firm. Seodayal Khemka v, Joharmull Manmull (1), 
Brojo Lalv Budh Nath (2) and Basanti Bibi v. 
Babu Lal (3), considered. 

Although a firm is nothing but an associa- 
tion of individuals, there is no obstacle to a part- 
nership suit instituted in the name ofthe firm as 
there is no reason why two or more individuals 
should not be allowed to have their shares sepa- 
ratedin one lump if they so desire, Kader Buz v. 
Bukit Behari (4), referred to. 

Jt isno doubt desirable that the Court passing 
a preliminary decree for the taking of accounts 
should decide who is to be the accounting 
party. But it is open to a. Court to give in- 
structions at any time to facilitate and regularisa 
the taking of accounts, nas 

F.O. A. from the preliminary decree of 
the Subordinate Judge, First Class, Rawal- 
pindi, dated May 30, 1933. 

Messrs. J. G. Sethı and M. L. Sethi, for the 
Appellants, 

Lala Badri Das, R. B., and Mr. D. R. 
Sawhney, for the Respondents. 

Judgment.—Ram Singh, the first de- 
fendant in the suit, from which this ap- 
peal arises, contracted with the military 
authorities on September 19, 1928, for the 
building of a fort at Thall in the North- 
West Frontier Province. He was joined 
in partnership by the second and third 


RAM 
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defendants Gobind Ram and ` Banka Mal 
r “Ram 
Singh contractor”, On May 27, 1930, the 
firm Tirath Ram—Ram Chand joined 
with “Ram Singh contractor” for the 
purpose of the contract. A formal deed 
of partnership was executed by Ram Singh 
Gurditta Mal (as manager of the firm 
Ram Chand) Tirath Ram, Gobind Ram and 
Banka Mal. 

On March 29, 1932, a suit was institut- 
ed by the firm Tirath Ram-Ram Chand 
against Ram Singh, Banka Mal, Gobind . 
Ram and one Makhan Singh (against 
whom the claim was dropped during the 
course of the proceedings) for dissolution 
of partnership and rendition of accounts 
in the Court ofthe Subordinate Judge 
First Olass, Rawalpindi. The suit wag con- 
tested by the:defendants other than Makhan 
Singhon numerous grounds of which it is 
only necessary, for the purposes of this judg- 
ment, to mention only one, namely, that 
the suit as framed could not proceed 
because a firm, as such, could not be a 
partnerin afirm, and therefore, could not 
sue for dissolution of partnership and 
rendition of accounts. The Subordinate 
Judge overruled this plea and granted 
the plaintiffs a preliminary decree direct- 
ing that the partnership stood dissolved 
as from March 31, 1932, and specifying 
the share of the plaintiff firm to be 6-16th. 
It may here be mentioned that in response 
to a demand made under O. XXX, r. 2 
of the Civil Procedure Code, the plaintiffs 
firm Ram Chand-Tirath Ram had de- 
clared the name of ' the Persons consti- 
tuting their firm tobe Tirath Ram-Gur- 
ditta Mal, Mani Ram, Jamna Das and 
Jetha Nand. 

Against this decree the defendants have 
filed the present appeal which ig pressed 
on the grounds that the learned Subordi- 
nate Judge erred in lawin holding that a 
firm is competent to sue as a partner 
ofa firm, that his judgment is improper 
because he has not decided who was the 
accounting party, and that he was wrong 
in fixing March 31 asthe date of - the 
dissolution of the partnership. 

In support of his first contention that a 
firm cannot maintain a suit for dissolu- 
tion of partnership, appellant's Counsel 
has cited Seodayal Khemka v. Joharmull 
Manmull (1), Brojo Lal v. Budh Nath, (2) 


. (1) 50 O 549; 75 Ind. Qas. 81; A I R 19⁄4 Cal 
74. i 
; © 55:0 591; 105 Ind. Oas. 549; A I R 1928 Oal 
45, , 
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Basanti Bibiv. Babu Lal, 124 Ind. Cas. 19 
(3) and Kader Bux v Bukt Behari (4). -> 
“The first of these judgments was im a 
case where the plaintiff had sued for a 
dissolution of partnership, one of the de- 
fendants being Johar Mal Man Mull who 
were sued as a firm. In defence it was 
pleaded that these persons were not a firm 
and that as Johar Mull and Man Mul) had 
not been joined individually, the suit was 
not maintainable inasmuch as all the 
members of the firm had not been implead- 
ed. It wasfound as a fact that Johar 
Mull and Man Mull were not a firm but 
that Johar Mulland Man Mull had been 
sufficiently described in the plaint and 
were parties to the suit. Inthe course of 
his judgment Page, J., remarked that 

«A firm as such cannot be a member of a 
partnership—it is merely a collective name for 
‘the individuals who are members of the partner- 
ship. It is neither a legal entity nor a person— 
A firm name in truth is merely a description of 
the individuals who compose the firm”. 

These observations were quoted with 
approval by a Division Bench of the Cal- 
cutta Court in Brojo Lal v. Budh Nath (2). 
That was not a partnership suit, but one 
brought in the name of a firm to recover 
money on the basis of a promissory note 
executed in favour of one member of the 
firm. It was held that although a firm is 
not a person or entity, the suit could not 
be thrown out on the mere ground that the 
holder of the promissory note was not the 
plaintiff firm, having regard to the fact 
that. O. XXX, r. 1, sub-r. (2) of the Code 
of Oivil Procedure provided a short 
method of describing the several partners 
if they wished to sue and therefore, all 
the partners might be taken to have been 
specifically stated in the plaint. 

In Basanti Bibi v. Babu Lal, 124 Ind. 
Gas. 19 (3) the plaintiff was the daughter of 
a Hindu, who, along with other mem- 
bers of his family, owned a five anna 
share in the factory. She sued for a 
declaration of her ownership in the factory 
and for profits. Dealing with a proposition 
that the father’s family was a partnership 
within a partnership, the learned Judges 
of the Allahabad Court remarked that 
this was a very peculiar view of law and 
held that the owners of the five anna 
sharecould not be regarded as forming a 
separate partnership and thet there was 
only -one partnership owning the whole 
factory. That a firm cannot be a partner 

(3) 124 Ind. Cas. 19; Ind. -Rul. (1930) All. 451; 


(1930) AL J1sl7. > 
(4) 140 Ind Cas. 750; A IR 1932 Oal. 768; 36 O W 


N 489; Ind, Rul. (1933) Oal. 33. 
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of another firm and that participation in 
another firm by a firm is participation by 
its partners in its individual capacity was 
again noticed by Sulaiman, C. J., and 
Mukerji, J. in Inre Jai Dayal Madan 
Gopal (>) and hy a Division Bench of this 
Court (Addison and Din Mohammad, JJ 3 
in Sheo Narain v. Commissioner of Income 
Taz (C. R. No. 34 of 1934.) 

In view ofthese pronouncements it must 
be held to be settled law: that a firm is 
not a legal entity ora “person” capable 
of becoming, asa firm, a partner in another 
firm. There is atthe same time equally 
good authority for holding that once a de- 
claration of partners has been made under 
O. XXX, r. 2 of the Civil Procedure Code, 
a suit for dissolution can proceed although 
the plaintiffs had,in the first instance, des- 
cribed themselves as a firm. It is not 
disputed that the persons declared were 
partners at the time the cause of action 
accrued and that in partnership with each 
other they claimed a share in. the firm 
Ram Chand-Tirath Ram. They could, 
therefore, come forward together under 
the provisions of O. XXX, and describe 
themselves by their firm name. As their 
names bad been. disclosed, the suit pro- 
ceeded in accordance with the provieions 
of r.2 (3) of that Order both in form 
and substance as if they had come into 
Court as plaintiffs individually. 

The question whether a suit for partner- 
ship accounts can be maintained by a firm 
came before the Calcutta Court in Kader Bux 
v Bukt Behari (4)and from the judgment 
of Ameer Ali, J., it would appear that 
objections were raised similar to those 
taken by appellants’ Counsel here. The 
learned Judge, while conceding that a 
firm is nothing but an association of 


individuals found in this principle 
no obstacle to. a partnership suit 
instituted in the name of a firm. In 
his view, the only question that arose 


from the fact that the suit was 50 insti- 
tuted was what were the shares of each 
partner individually. We can see no 
difficulty here, for there isno’ reason why 
two or more individuals should not be 
allowed to have their shares separated in 
one lump if they so desire. ; 

Applying this reasoning to the present 
case, we find no force in the first conten- 
tion urged. 

Tt is no doubt desirable that the Court 


(5) 54 A 846; 113 Ind. Oas. 390; A IR 1933 All. 
J 299; Ind, Rul. (1933) All. 
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passing a preliminary decree for the 
taking of accounts should decide who is 
to be the accounting party. But it is open 


toa Courtto give instructions at any 
time to facilitate and regularise the 
taking of accounts and in this case we 


areinformed that the Subordinate Judge 
has struck an issue on the pointand is 
deciding the matter. There is, therefore, 
no necessity for interference at this stage 
because the lower. Court omitted in the 
first instance to conclude the dispute on 
' this point. 

As regards-the date of dissolution, 
Counsel agree that all transactions found 
to have been taken in good faith for the 
purpose of the partnership now dissolved 
up to thetime the work was completed 
should be taken into account for a final 
settlement of the claims of all the parties. 

A direction tothis effect will be added 


tothe decree, Otherwise the appeal is 
dismissed, 

‘We make no order as to the costs of this 
appeal. ae 

N. Appeal dismissed. 


— ~. 


CALCUTTA HIGH COURT 
Civil Appeal No. 24 of 1932 
` November 13, 1934 
R. ©. MiTTER, J. í 
PANCHU OHARAN ADDAK AND ANOTABR 
— DEFENDANTS —ÅPPELLANTS 
. versus 
BENODE BEHARI RALDAR AND OTAERS 
—PLAINTIFFS— RESPONDENTS 

Landlord and tenant—Two tenancies, one in defend- 
ant’s favour by plaintiffs with respect to their property 
and the other by plaintiffs and co-owners in respect 
of joint property—Notice to quit by agent of plain- 
tuffs—Defendant required to vacate both tenancies— 
Notice, if valid in respect of both—Joint tenancy— 
Principle of English Law, if applies in India. 

The principle that a joint tenant may put an end 
to his own demise, as far as it operates on his 
share, whether his companions join him or not, has 
no application in India. 

The plaintiffs were the owners of a bastu but were 
only co-owners of a tank, They let out the bastu to 
the defendants separately, but joined with their co- 
sharers in letting out the tank Thus two tenancies 
were created: one in respect of which the plaint- 
ifs were the sole landlords and the other in 
respect of which they were only co-sharer 
landlords. The notice to quit was signed by an 
authorised agent of the plaintiffs and required the 
defendants to vacate the bastu and tank by a 
certain date ; 

Held, that the notice was invalid so far as the tank 
was concerned inasmuch as the relation created 
by contract with joint landlords continues till all 
of them determine it; but it was valid as far as 
the tank (the plaintiffs’ own property) was concerned 
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and. the plaintifis could not be deprived of what 
they were entitled to simply because they preferred 
a claim to something more. Gopal Ram v. Dhakes- 
wari Prasad (1), Motilal v. Chandra Kumar (2), 
Harihar Banerji v. Ram Soshi Roy (3) and Shama 
Charen Mitter v Wooma Charan Haldar (4), relied 
on. Ram Kanie v. Ganesh (5), Atal v. Kedar (6) and 
Bhimram v. Maharam Hura Soondary (7), dis- 
tinguished. 

C. A. from the appellate decree of the 
Second Additional Sub-Judge, Alipur 
dated October 5, 1931. , 

Mr. Surajit Chandra Lahiri, for the Ap- 
pellants. 

Mr. Pannalal Chatterji, for the Respon- 
dents. 7 

Judgment.—The suit out of which this 
appeal arises is one for ejectment of the 
defendants-appellants from a piece of 
bastu land and an adjoining tank on 
the basis of a notice to quit served on 
them by the  plaintiffs-respondents on 
October 5, 1928. In the original plaint 
the bastu and the tank had been defined 
by one set of boundaries, but by an amend- 
ment of the plaint the bastu and the 
tank were shown as separate parcels in 
two schedules. 

The appellants press only one point 
namely that the notice to quit is invalid, 
all other points raised by them in the 
Courts below and on which they got 
adverse decisions being properly abandoned 
they being concluded by findings of fact 
binding on me in second appeal. The 
material facts bearing upon the question 
pressed are the following. The. plaintiffs 
are the owners of the bastu, but only co- 
owners of the tank. They let out the 
bastu to the defendants separately, but 
joined with their co-sharers (who are not 
parties to the suit)’ in letting out the tank. 
Thus two tenancies were created : one in 
respect of which the plaintiffs are the sole 
landlords and the other in respect of which 
they are only co-sharer landlords. The notice 
to quit was signed by an authorised 
agent of the plaintiffs and required the 
defendants to vacate the bastu and tank 
by a certain date. The description of the 
demised premises is given in the notice 
in these terms : 

“Within District Twenty-four Pergunahs P.S. Budge 
Budge, Mouza Nandanpara, in one plot about 2 
bighas 4 cottahs 10 chittaks 13 gundas | kara more 
or less: bastu and tank; x 

Boundaries: North—Lands of Sridhar Malakar 
and Kali Halder; East—Pattas Road, South—Land 
of Nabin Mandal : West—Lands of Hariday Adak 
Bhutnath Bairagi and Manik Mandal.” i 

The learned Subordiate Judge from 
whose judgment and decree the appeal 
has been ` taken to this Court -held that 
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‘the notice to quit so far as the tank is 
concerned is invalid, but that the plain- 
tiffe-respondents are entitled to eject the 
defendants from the bastu on the. basis 
of the said notice. In my judgment the 
notice in question is invalid so far as the 
tank is concerned as the view taken by 
the Subordinate Judge is well supported 
by the decisions of this Oourt. The princi- 
ple thata joint tenant may put an end to 
his own demise, as far as.it operates on 
his share, whether his companions join 
him or not, has no application in India. 
The relation created by contract with joint 
landlords continues till all of them de- 
termine it: Gopal Ram v. Dhakeswari 
` Prasad (1) and Motilal v. Chandra Kumar 
(2). The appellants have urged that the 
notice so far as the bastu is concerned 
is invalid as the lands of two tenancies 
have been lumped together. They say 
that they being required to give up the 
tank, which they are not bound to give up, 
‘along with the bastu, the notice is bad. 
Both the Courts below have found that 
the defendants knew that the -bastu and 
the tank formed respectively two tenancies. 
The plaintifis expressed their desire in 
unambiguous terms to determine the 
tenancy in respect of the bastu and the 
tank also, but itis only because their co- 
sharers did not join in giving the notice 

` they cannot have possession of the tank. 
In my judgment the case comes within 
the principles formulated by the Judicial 
Committee in Harihar Banerji v. Ram 
Soshi Roy (3). The defendants knew pre- 
cisely what lands formed their two ten- 
ancies, and there is no question of sur- 
prise. The landlords required the tenants 
to give up the bastu. They cannot be 
deprived of what they are entitled to 
simply because they preferred a claim 
to something more Shama Charan Mitter 
v. Wooma Charan Haldar (4). The cases 
cited on behalf of the appellants, namely 
Ram Kanie v. Ganesh (5), Atol v. Kedar 
(6) and Bhimram v. Maharam Hure Soon- 
dary (7) have no bearing on the question 
at issue. In these cases the landlord by 

; ; L J 489. 
fo) 24 G win, 1084; 60 Ind. Cas. 312, AIR 
1920 Ost 458; 48 Ind. Oas. 277; A IR 1918 PO 
102-45 I A 222; 23 O W'-N 77; 16 ALJ 969; 25 M 
L 4707; 20L J117; 9 L W 148; 25 MLT 159; 
«21 Bom L R .522; 1919) M WN 471;10 PLR 
©) 56 (P 0). 
(4) 25 O 36; 2 O W N 105, 
(5) 33 O L J 513; 64 Ind. Cas. 550. 
(633 OLS 513, 64 Ind Oas. 551. , 
(7) 33 O L J 516. 
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his notice to quit required the tenant to 
give up only a` portion of his tenancy, 
which he could not clearly do. These 
cases only lay down the principle that a 


-tenaney can be determined as a whole; 


the landlord cannot treat the tenancy as 
extinguished asto a part and subsisting 
as to the rest. I accordingly dismiss the 
appeal with costs. 

N. Appeal dismissed. 





CALCUTTA HIGH COURT 
Oivil Appeal No. 117 of 1931 
March 19, 1935 
GUHA AND BARTLEY, Jd. 
SECRETARY or STATE—DEFENDANT— 
APPELLANT 
VeETSUS 
PROMATHA NATH GANGULI— 

PLAINTIFF—RESPONDENT 

Master and servant— Dismissal as result of depart- 
mental enquiry—Irregularity in enquiry condoned 
by servant—Subsequent suit for damages on the score 
of such irregularity—Maintainability— Bengal Police 
Regulation Rules, r. 88 (b)—Scope of —‘Crimi- 
nial proceeding’, meaning of, 

Where the departmental rule of procedure under 
which the enquiry leading to the dismissal of the 
plaintiff had to be held, was sufficiently and sub- 
stantially complied with, a claim for damages for 
wrongful dismissal of the plaintiff cannot be allowed 
on the score of an irregularity which was condoned 
by the plaintiff himself, during the progress of the 
enquiry. | 

An invéstigation into a crime which does not go 
beyond Police enquiry, and results in a final report 
on which no action could be taken under the law, 
so far asthe commission of a crime was concerned, 
and which did not come before any Criminal Court, 
cannot be held to bea criminal proceeding as con- 
templated by the rule of procedure to be followed 
in the matter of infliction of punishment on a Police 
Officer, who is departmentally charged. with having 
taken bribes or illegal gratification, in connection 
withthe investigation of a reported commission of a 
erime. Pn 

C. A. from original decree of the Ad- 
ditional Sub-Judge, Dinajpur, dated 
January 21, 1931. 

Messrs. S.C. Basak and Bijan Kumar 
Mukherji, for the Appellant. 

Messrs. Radha Binode Pal and Jitendra 
Mohan Banerji, for the Respondent. 


Judgment.—This is an appeal by 
the Secretary of State for India in 
Council from a decision of the learned 
Subordinate Judge, Dinajpur, passing a 
decree in favour of the plaintiff-respon- 
dent in this Court, for Rs. 780 by 
wrongful dismissal ~ 
from Government service. The case be- 
fore the Court was that the plaintiff was 
.a Sub-Inspector of Police, and as such 
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had to investigate into several dacoities, 
bad livelihood cases and a gang case in 
the year 1921. On a confidential enquiry 


made as to the conduct of another Police ` 


Officer, it transpired from statements of 
some persons that the plaintiff had əx- 
torted money from various persons, and 
had attempted to obtain illegal gratifica- 
tion, by using threats of house search, 
arrest and other injuries. After those 
statements had been recorded, the plain- 
tiff was directed. to show cause why he 
should not be dismissed on the ground 
that he had obtained illegal gratification 
in the shape of money, by means of ex- 
tortion practised on persons named in the 
charges framed against the plaintiff by the 
Superintendent of Police on July 24, 
1924. It would appear that. after proceed- 
ings were drawn up, the plaintiff was al- 
lowed to take copies of the statements of 
persons on the basis of which the charges 
were framed, and some of those persons 
were cross-examined, during the course 
of the proceedings, by the plaintiff, 
having been summoned to appear at 
his instance, the plaintiff not having 
considered it necessary to cross-examine 
others. 

In addition to the witnesses. previously 
examined in the absence of the plaintiff, 
other witnesses were examined - and 
cross-examined during the course of 
the proceedings instituted against the 
plaintiff, and he was dismissed from 
service on December 7, 1924, by the 
order of the Superintendent of Police. 
There was appeal and representa- 
tion to the higher authorities; and the 
order of dismissal was ultimately affirm- 
ed by the Government of Bengal on July 
6, 1925. The questions raised in the 
case before the Court below, and the 
pointe raised in this appeal, related to 
irregularities in the proceedings held in 
the matter of dismissal of the plaintiff 
from service, which was characterised as 
illegal dismissal. The claim for damages 
was on that basis. It was asserted that 
the Superintendent of Police holding 
the enquiry did not comply with the 
provisions of the Police Regulations, Ben- 
gal, Vol. 3, r. 108 (a), which lavs down 
that witnesses shall be examined in . the 
presence of the officers proceeded against. 
It was in the next place asserted that the 
Superintendent of Police acted illegally 
in not.<omplyitg with the provisions of 
the Police Regulation, Bengal, Part 3, 
r. 88 (b), which lays down that in cases 
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of misconduct arising out of, or in con- 
nection with judicial trials and criminal 
proceedings, -the Superintendent of Police 
shall not inflict any punishment without 
previous consultation with the District 
Magistrate, and the case of the plaintiff 
was that the proceedings arose out of 
allegation of bribery in connection with 
Akbarpur Daccity case. 

The Judge in the Court below has held, 
and we are in agreement with his deci- 
sion in this part of the case, that r. 107 
(a) referred to above, on which the plain- 
tiff relied, applied to the enquiry held 
into the plaintiff's conduct as a Police: 
Officer. The question, however, remains 
whether it could be said on the facts and 
in the circumstances of the case as dis- 
closed by the materials on the record, 
that plaintiff could claim relief by way 
of damages, simply by showing that the 
letterj of the rule was not followed. In 
our judgment, the conduct of the plain- 
tiff during the enquiry had to be taken 
into consideration in determining whether 
the . non-examination of certain per- 
sons in his presence, during the 


course of the enquiry, amounted to-such ` 


an infringement of the provisions of a 
rule of procedure, and was euch an ir- 
regularity as could entitle the plaintiff to 
claim damages for an order of dismissal 
by the authorities concerned, which was 
ultimately confirmed by the Government 
of Bengal. In this connection reference 
has to be made to the evidence given — 
by the Superintendent of Police by whom 

the enquiry, leading to the dismissal of 
the plaintiff, was held in the year 1924, 
as a witness in the case. According sto 
him, the plaintiff was asked if he want- 
ed to have the witnesses examined in his 
absence before charges were framed, exa- 
mined egain, and he was told he could do 
89; we see no reason to doubt the vera- 
city of the witness on this point, although 
the plaintiff wanted to make out by his 
own evidence before the Court that he 
was never told that if he so wanted, he 
could have the witnesses previously exa- 
mined in the course of preliminary en- 
quiry, examined in chief again in his 
presence. There is no question that facili- 
ties were given to the plaintiff in the 
matter of obtaining copies of the state- 
ments of those witnesses, and all of them 
whom the plaintiff wanted to crogs-exa- ` 
mine during the course of the proceed- 
ings, were summoned to appear, and 
were cross-examined -by the-plaintiff, 
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_In addition to that, the plaintiff had 
to admit in his cross-examination be- 
fore the Court, that he did not ask- that 
the 19 witnesses might -be examined 
in chief again in his presence. On the 
materials, we have no hesitation in com- 
ing to the decision that the departmental 
rule of procedure under which the en- 
quiry leading to the dismissal had to be 
held, -was sufficiently and substantially 
complied with; and that a claim for dam- 
ages could not be allowed, on the score of 
an irregularity which was condoned by 
the plaintiff himself, during the progress 
of the enquiry, by the Superintendent of 
Police. The second irregularity and non- 
compliance with rules of procedure, com- 
plained of by the plaintiff, was the one 
relating to consultation with the Dis- 
trict Magistrate before infliction of 
punishment by the Superintendent of 
Police. The rule provided for consultation 
in certain specified cases; and there is 
no doubt that the rule so far as it went, 
applied to the proceedings terminating in 
the order of dismissal of the plaintif by 
the Superintendent of Police, which was 
-` ultimately affirmed by the Government, 

“on full consideration of the evidence 
against the plaintiff. In cases of mis- 
conduct of a Police Officer arising out 
of or in connection with criminal 
proceedings, the District Magistrate had 
to be consulted before any punishment 
could be inflicted on the Police Officer 
with reference to whose conduct enquiry 
`- was held. The plaintiff's case was that: 
. “The proceeding arose out of allegation of 

bribery in connection with Ak barpur Dacoity 
. case.” 

- The charges framed against the plaintiff 
< on January 24,1924, and his explanation 
submitted to the Superintendent of Police 

on October 9, 1924, show the real nature 

of the case against the plaintiff. In view 
of: the details mentioned therein, it is not 
possible to hold that the enquiry as to mis- 
conduct on the part of the Police Officer 
arose out of or in connection with any 
criminal proceedings as contemplated by 
_r. 88 (b), Police Regulation, Bengal. 
The plaintiff, it would appear from the 
nature of proceedings agaiust him, was 
accused of misconduct as Police Officer, 
during the investigation of a dacoity 
case; the investigation, however, ended in 
a final report, and the case was dropped. 
The expression “criminal proceedings” 
has not been defined in any Legis- 
lative enactment, and it’ was used in the 
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rule in question in conjunction with a 
judical trial. It appears.to be clear that 
an investigation into acrime which does 
not go beyond Police enquiry, and results 
in a final report on which no- action 
could be taken under the law, so far as 
the commission of a crime was concern: 
ed, and which did not come before any 
Criminai Court, cannot be held to be a 
criminal proceeding as-- contemplated by 
the rule of procedure to be followed in 
the matter of infliction of punishment on 
a Police Officer, who is departmentally 
charged with having taken bribes or 
illegal gratification, in connection with the 
investigation of a reported commission of 
a crime. In our judgment the facts of 
the case before us, regard being had to 
the charges framed against- the Police 
Officer which he had to meet, a con- 
sultation with the District Magistrate was 
not necessary, and was not enjoined by 
the rules of procedure under which the 
enquiry was held by the Superintendent of 
Police. 7 


The question of prejudice was raised in 
the Court below, and it received the con- 
sideration of that Court. The position 
indicated by thelearned Advocate for the 
respondent in this appeal was that the 
question of prejudice did not really arise 
in the case; the plaintiff was entitled to 
get damages for wrongful dismissal on 
his establishing that there was non-com- 
pliance with the rules of procedure in 
the matter of an enquiry into misconduct 
on his part. In our opinion, the question 
of prejudice need not have been gone in- 
to in the case before us, regard being 
had to the position that the plaintiff 
claimed damages on .account of non-com- 
pliance with the provisions of law, relat- 
ing to an enquiry which resulted in his 
dismissal. No case of prejudice was set 
out in the plaint and no issue was direct- 
ed on that question. The Judge in 
the Court below has held that there 
was prejudice so far as the plaintiff was 
concerned, attributable to the irregulari- 
ties complained of, following upon non- 
compliance with statutory rules and on 
the violation of the same; and has given 
reasons of hypothetical and general nature, 
which have no real bearing on the facts 
of-the case before us. The reasons are 
not based on any evidence on the record, 
and are therefore not ‘acceptable, so 
far as the decision of the Court below 
on the question of prejudice on account 
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of non-compliance ‘or violation of statutory . 
rules is concerned. a T 

The result of the conclusions we have 
arrived at, on the questions arising for 
consideration in this appeal, as mentioned 
above, isthat the appeal is allowed, and 
the decision and decree of the Court be- 
low are set aside, The plaintiff's suit is 
dismissed with costs including the costs 
in this Court. The hearing fee in this 
Court is assessed at three gold mohurs. 

N. Appeal allowed. 


. ALLAHABAD HIGH COURT 
Second Civil Appeal No. 432 of 1933 
March 7, 1935 
Baseat, J. 

MEHRZIA BEGAM—PLAINTIFR— 
APPELLANT 
VETSUS 
GULZAR SINGH AND OTAERS—DEFENDANTS 
— RESPONDENTS , 

Civil Procedure Code (Act V of 1908), s. 105 (2) 
—Prohibition under s. 105 (2), when exists -U P. 
Land Revenue Act (III of 1901), s 142—Proprie- 
tors, if jointly and severally responsible to Govern- 
ment for revenue and to assignee of revenue. 

The prohibition under s. 105 (2), Oivil Procedure 
Gode, exists only if an appeal lay from the order 
of remand and where no appeal lies, there is no pro- 
hibition. 

Under s. 142, U P. Land Revenue Act, all the 
proprietors of ea mokal are jointly and severally 
responsible to Government for the revenue for the 
time being assessed thereon. The liability of the 
proprietors is, therefore, joint and several and the 
assignee of revenue, when he sues the proprietors 
for arrears of revenue due from them, is entitled to 
enforce this joint and several responsibility. 

. O. A, froma decision of the District 
Judge, Fatehgarh, dated January 19, 1933. 

Messrs. P. L. Banerji, Ram Narain Verma 
and Jugal Narain Saksena, for the Appel- 
lant. 

Mr. P. M. L. Verma, for the Respon- 
dents, 


Judgment. This is a plaintiff's appeal. 
She is an assignee of land revenue in 
respect of certain zamindari property and 
the defendants are co-sharerg in the same 
property. She brovght a suit under s. 223, 
Agra Tenancy Act, Local Act JIT of 1926 
against the defendant for arrears of land 
revenue in respect of the years 1333, 1335 


and 1336 Fasli. So far as the present 
appeal is concerned, the only question 
which is in controversy is the question 


whether a joint*decree should be passed 
against the co-sharers for the entireclaim 
or whether the separate liability of the 
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various defendants, should be apportioned 
and a decree fixing the separate liability 
of the various cosharers should be. 
passed. n : 

When this point was taken before the 
Assistant Collector for the first time he held 
that the suit could be filed against the co- 
sharers collectively and the decree should 
be passed against them jointly. On appeal, 
the learned District Judge was of the 
opinion that the “liability of the defendants 
should he specified in the decree” and he 
therefore remanded the case to the learned 
Assistant Collector. On remand the trial 
Court apportioned the liability and passed 
a decree fixing the share of each co-sharer. 
On appeal the learned District Judge 
confirmed the decree of the trial Court and, 
when the point was taken before him that 
the order of his predecessor-in -office direct- . 
ing that each defendant was liable separate- 
ly only to the extent of the revenue due from 
him was wrong, he held that he could not sit 
in appeal over the order of hig predecesser - 
and he could not grant any relief on that 
point to the plaintiff. 


The plaintiff has, therefore, come | 
to Court and urges this plea before 
me. A preliminary objection is taken ` 


by the respondents that by reason of 
the provisions of s. 105, cl. 2, Civil Pro- 
cedure Code, the plaintiff is precluded froni 
disputing correctness of the order of 
remand, but there is no force in the preli- 
minary objection because the prohibition 
exists only if an appeal lay from the order 
of remand and under s. 249, Agra Tenancy ` 
Act, no appeal lies from any order passed 
in appeal. The plaintiff ie therefore not 
debarred from urging the point after the 
decree of the lower Appellate Court on the 
second occasion. f 

Coming now to the merits of the case T 
am of the opinion that the original decree of 
the learned Assistant Collector before 
remand was correct. Unders. 142, U.P. 
Land Revenue Act, all the proprietors of a 
mohal are jointly and severally responsible 
to Government for the revenue for the time. 
being assessed thereon. The liability of 
the proprietors is therefore joint and seve- 
ral and the plaintiff being an assignee of 
revenue, when she sues the proprietors for 
arrears of revenue due from them, is entitled 
to enforce this joint and several responsi- 
bility. The learned Assistant Collector . 
also sought some strength from s. 228, 
Tenancy Act. That section says that in 
any suit under ss. 221, 222 or 227, the 
plaintiff may sue any number of co-sharers 
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collectively, but in such case the decree 
shall specify the extent to which each of the 
* defendants is affected'thereby, It is worthy 
of note that s. 223 is not one cf the sections 
mentioned in s. 228 and the learned Assis- 
tant Collector was of the opinion that if the 
Go-sharers in a suit under s. 223 were also 
to be liable’ separately, then s. 223 would 
also have. been included in s. 228, Agra 
Tenancy Act. The learned District Judge 
on appeal Has noticed this argument and 
-while confessing that he was not able to 
find out why the Legislature made a distinc- 
‘tion between suits under ss. 221, 222 and 
227, on the one hand and s. 223 on the 
other, has also attempted to answer it. He 
says that s. 228 definitely gives the plaintiff 
aright to sue the co-sharers collectively in 
suits under ss. 221, 222 and 227 and then 
enacts that the exteni of the liability of 
each of the defendants shall be specified in 
the decree. There is no provision fora 
muafidar or an assignee of revenue suing 
“the co-sharers collectively and therefore it 
was not necessary to say that the separate 
liability of the various defendants shall also 
be specified. The learned Judge then 
_ proceeds to discuss O. I, r. 3, Civil Pro- 
cedure Code, which points out as to what 
persons can be joined as defendants and 
then. to O. I, r. 4 which says thet the 
respective liabilities of the defendants will 
have to be determined. The reasoning of 
the learned District Judge does not appeal 
to me. Sections 22), 222 and 227 ordinarily 
speak of a co-sharer who is a defaulter and 
the ordinary suit under those provisions 
would be a suit by the plaintiff against a 
single co-sharer and it was therefore thought 
necessary to enact 8, 223 in order to give 
the plaintiff a right to join several persons 
as defendants ifseveral co-sharers were in 
default. Section 228, Agra Tenancy Act, 
is only a branch of OQ. I,r. 3, and O. I, T. 4, 
Civil Procedure Code. 


In the case of a muafidar or assignee of 
revenue if there are several co-sharers 
liable to pay revenue the right of the as- 

_ signee to proceed against all is obvious and 
„7 thefe was mo necessity to make a provision 
that he could sue the co-sharers collectively. 
The only point that one has then got to see 
is whether in tbe suit the liability of the 
defendants has got to be specified or 
whether the liability is joint and several, 
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‘and in this case under s. Y42 the liability 


is joint and several and there cannot be 
an apportionment of the liability unless 
specially provided for and there is no such 
special provision in the case of s. 223. 

The learned District Judge noted s. 142, 
Revenue Act, but he said that the prov'sions <, 
contained therein are for the Government 
alone and: 

“the position of the assignes’ of the Government is |. 
not the same, There are rulings of the Allahabad 
High Qourt to that effect.” 3 

It would have been better if the learned - 
District Judge had taken me into his 
confidence so far as these rulings 
are concerned, because it was con- 
ceded at ihe bar before me that there: 
were no such rulings which could be of 
use in connection with the present case. It. 
may be that the position of the assignee 
is not the same as the position of the Gov- 
ernment so far as: their respective rights.. 
are concerned, because it is conceded that 
it is not open to. an assignee’ to proceed 
under s. 146, Land Revenue Act, for reco- 
very ofthe revenue. But itis not the right . 
of the plaintiff that has got to be considered, - 
but the corresponding duty of the defen- 
dants. The assignee is given theright to 
sue under s. 223 for arrears of revenue and 
under s. 142, Land Revenue Act, it is pro- 
vided that the proprietors ofa mohal are 
jointly and severally responsible. Ii is 
true that they are jointly and severally 
responsible to Government, but I can see no 
reason why they should not be burdened 
with the same liability in the case of an 
assignee of revenue. 

For the reasons given ahove, I am of the 
opinion that this appeal ought to be allowed. 
Itis conceded by parties that if I hold that 
the liability of the various defendants is not 
to be specified, the- decree of the Court of 
first instance dated September 25, 1930, 
is to be restored. JI therefore’ allow this 
appeal, set aside the decree of the lower 
Appellate Court dated January 19, 1933, 
the decree of the Assistant Collector, dated 
September 28, 1931, the order of the learned 
District Judge dated June 23, 1931, and 
restcre the decree of the learned Assistant - 
Collector dated September 25,1930. The ~ 
plaintiff is entitled to her costs in ali Courts. 
Leave to file an appeal by way of Letters 
Patent is granted. 

D. Appeal allowed. 
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Accounts —Judge should not disbelieve on specula- 
_ tive reasons. 

The Judge isnot entitled to disbelieve the ac- 
count-books on speculative reasons. SUKHDEYA: vV, 
Mony Lat Pat, 471 (b) 

No written contract between  parties— 

Defendant accepting in correspondence, liability of 

constituents —Held, defendant was personally liable 

—Estoppel—Contract. 

If the question be whether A has contracted a 
_ liability and being charged with it he does not 

demur but says ‘I will send goods towards its dis- 
charge’, the effect of 4's action is not merely to make 
a representation on which an estoppel may be founded 
but itis to afford the strongest possible evidence to 
establish the alleged liability. Where it appears 
from the correspondence that the defendant not only 
accepts the charges of half-yearly accounts and 
liability for an account which includes large con- 
stituent ‘debits, without demur but promises to send 
and does send goods to discharge the liability, the 
true inference from all the circumstances is that the 
parties agreed that the defendant was to be per- 
sonally liable for losses on constituent consign- 
ments. WALTER SmiITH v. 
PEERBHOY P.C.9 
Suit for—Preliminary decree— Decision as to 

who is accounting party—Instruction to facilitate 
and regularise taking of accounts~Whether can be 
given at any time. 

Jt isno doubt desirable that the Court passing 
a preliminary decree for the taking of accounts 
should decide who is to be the accounting 
party. But it is open to a Court to give in- 
structions at any time to facilitate and regularise 
the taking of accounts, Ram Srinau v. Friem Ram 
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Acts—General. ; 
Act 1856—XV. Ses Hinoov Wipow's ReMARRIAGE 


Act, 
— 1860—XLV, Sge Penat Cops, 
———- 1863—XX. See RELIGIOUS Enpowments AOT. 
-— 1870—VII. Sez Oourr FERS Act. 
—— J1871—X XIII, See Peysions Aor. 
—— 1872—I, See Evrvence ACT. 
1872—IX. Sze Conrraacr AOT. 
1877—I_ Sexe Speorrio RELIRE ACT. 
1878—XI. Seg Arms Act. : 
187J—XVIIL. See LEGAL Practittonrrs ACT. 
—— 1881—X XVI. See NEGOTIABLE InstRUMENTs ACT. 
1882—II. See Trusts AOT, 
——- 1882—IV. See TRANSFER or Property ACT, 
— -~ 1882—V. Sze Easements Act, 
—— 188/—1X, See PROVINCIAL SMALL Cause Courts 
AOT. 
—— 1890—VIII. Sze Guarpransanp Warps ACT, 
-—— 1890—IX. Sem RAILWAYS ACT. 
-— 1893—IV. See Partition Act, 
1894—I, Sre LAND ACQUISITION ACT. 
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AHMED ABDEENBHOY. 


Acts—General—coneld. 


Act 1897—X. Ses GENERAL OLAUSE3 -AOT. 

—— 1898—V. Sze ORIMINAL PROCEDURE Copr, 

— 1899—II. Ses STAMP Act. 

—~'1908—V. -Ses OrvıL PROOEDURE OODE. 

— 1903—IX. Sre LIMITATION AOT. 

— 1908—XVI. See REGISTRATION Act. 

— 1909--IIf. See Presrpency Towns INSOLVENOY 

© AOT. 

— 1911—I[. See Parents anp Desiens AOT, 

-—— 1913—VII. Sse COMPANIES AOT. 

——~ 1918 —X. Sse Usurrocvs Loans Act, 

— 1920—V. Seg PROVINOIAL INSOLVENOY AOT. 

— 1922—X1 See Income Tax Act, 

— 1923- XLII. Ses Mussanuan Waxer Aor, 

—— 1925—XXXIX. See Sucorssion AOT, 

—— 1926—XVI. See Traps Unions Aor. A 

—— 1926—XXXVIII. Sze Bar OounorLs Aor. 

—— 1929—XX. Sen TRANSFER OF PROPERTY AOT. 

-—- 1930—III. See Sare or Goons AOT. f 

—- 1931—XXIII. Sze Press (Umercency Powers) 
AoT. 

—— 1932—IX. Sge PARTNERSHIP Aor, 

—~- 1932—X XIII, See Cea Law AMENDMENT 

oT. 


Acts—Bengal. 


Act 1885—VIII. See Banca TENANOY Aor. 
— 195 Sse Benesi ORMINAL Law AMEND- 
MENT AOT. ` 


Acts—Bihar and Orissa. 


Act 1903—VI. Sez Omota Naarur TENANCY Act, 
—- 19290—IV. See Brnak anD Orissa MINING: 
SETTLEMENTS ACT. 
—— 1996—III. Sez Bimar anD Orissa Hiauways - 
AQT. 3 


Acts—Bombay. 


Act 1879—V. See Bomsay Laxp REvENUR OoDE. 
—— 1879—XVII. See DBKKHAN AGBICULTURISTS 
Retter AOT. 


Act—Burma. 


Ses Wuirrinc (Burma AMENDMENT) 
- AOT. 


Acts—C. P. 
See O. P. Tenancy AOT. 


Act 1927— 


Act 1898—Xf. 


—— 1917—I. Sus O.P, Land Revenue Act. 
_— 1920—T, Saez O. P. Tenanoy Sot. 
—— 1922—I, Sse O. P. MONIOIPALITIES Act, 


Acts—Madras, 


S ÅOT. 
— Ses Mapras Orry MUNIOIPAL 
— A Sez MADRAS [MPARTIBLE ESTATES AOT, 
' Spe MADRAS ESTATES Lanp AOT. 


——. 1908—[. M 
3 as DI3TRIOT UNIOIPALITIES 
— 1920—-V. SEE MADR van i 


Act 1874 


~ 


[aka 
ter- 


Acts—Madras—concld. 


Act 1920—XIV. Sze Mapras Looat Boarps Act. 

—— 1927—]T. Sez Mangas Hinpu ‘Rezwiaious 
ENDOWMENTS AOT. 

— 1933—XXH, Sre Mapras. NAMBUNRI ACT. > 


Acts—Punjab. 


1887—XVI. SEE PUNJAB TENANCY Act. 

—— 1887?—X VII. Ses Ponsas Lanp REVENUE AOT. 

—— 1900—XII. Sse PUNJAB ALIENATION or LAND 
ACT. 

—— 190—III, Ser Pounsap MUNICIPAL Act. 2 

— 1913—I, See PUNJAB PRE-EMPTION ACT, - -- 

— 1918—VI. See Pungas Courts AoT. 

o-— 1925—VIII. SER SIKE GURDWARAS AOT, 


Acts—U. P, 


Act 1886—XXII, See Oups RENT ACT. 

— 1899—lIf. Ses U.P. Court or Warns ACT, 
—— 1901—II. Sze Aara TENANOY Act. 

—— 1901—III. Seg U. P, Lanp REVENUE ACT. 
-~— 1904—I. Sre. U P. GENERAL OLAUSES ACT, 
~~ 1916—II. Sege U. P. MUNIOIPALITIES AOT. 
—— 1922-X. Sze U.P. Districr BOARDS Act. 
-— 1922—XJ. SEE AGRA PRE-EMPTION ACT. 
— 1926—Il, Sez Aera TENANCY AOT. 


Regulatlons, 


Reg. 1872— II. Seg SontaL PARGANAS SETTLEMENT 
REGULATION 
— 1931—I, Sre N-W,F. P. Courts REGULATION 


j Statutes. 4 


Stat. 1933 See Irien Free SrTAre CONSTITUTION 
: : (AMENDMENT No. 22) 

=— 1938 (23 & 24 Gzo, V, © 53, AMENDING ORIMINAL 
Y Cope), 8.17. NEE OaNADIAN STATUTE 


Asts—Rule indrafting—Instrument which exercises 

. power must be expressed in language as far as 
possible following language of instrument creating 
power, 

Where an Act of Parliament or other instrument 
Gonfers power to authorize some act, the instru- 
ment which exercises the power should be express- 
ed in language following as far as possible the 
Janguage of the Act or instrument which creates the 


. power. DHORIBHAI DADABHAI v, Pragpassr BHAGWAN- 


DAIJI Bom, 1086 
Administration suit — Costs — Advocate-General's 
costa—Payment- of, 

Although the Court always looks with à 
eertain amount of indulgence on the costs of 
the Advocate-General, there ig no absolute 
rule that in all cases he must have his costs. 
He may be deprived of his costs where an ordinary 
party would be made to pay them, Issam, ABDUL LATIF 
», Hast Iprauim HAJI Jan, MAHOMED KARACHIVALA 
. f Bom. 1067 

Costs—Successful plaintiff's right to costs out 
of estate — Executors costs, when first charge on 
estate. ' 

In a suit for general administration of the whole 
éstate, making all persons interested in it parties, 
the successful plaintiffs in order to justify their suit 
in the form in which itis brought and to be able 
to claim their costs outof the estate must satisfy 
the Court, first, that the executor was not adminis- 
tering the estate properly and the intervention of 
the Court was necessary for the purpose of safe- 
guarding the plaintiffs’ rights in the estate; second- 
ly; that it was necessary that the directions of the 
Court should be given to the executors not only in 
respect of the specific rights of the plaintifis but in 
regard to the entire administration of the estate ; 
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> Administratilon—coneld. 


should be brought before 
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and thirdly, that it was in the circumstances of the 
case necessary that not only the executors but ‘the 
legatees or beneficiaries and the Advocate-General 
the Court. ` 

The costs of an action properly instituted for the 
administration of an estate are considered as ex- 
p2nses in administering theestate. They are a first 
charge upon theestate. If the estate is insufficient 
for the payment of all the costs, the costs of the 
legal personal representatives as between solicitor 
and client area first charge, then the costs and ex- 
penses of the plaintiff and the other parties may be 
provided for. Thecosts of the executor or legal per- 
sonal representative where no misconduct on his part 
is made out, are allowed as between solicitor and 


client and in priority tothe costs of all other 
parties. Ismam ABDUL Latir v, Hast Isranim HAJI 
JAN MAHOMED KARACHIVALA Bom. 1067 


Advancement—Purchase by husband in name of 
wife—Presumption of advancement, whether arises 
in India—Benami. Bis, 
Where property is purchased by a husband in the 

name of his wife, there is no presumption of advance- 

ment in India and any one alleging that the husband 
made the purchase for his wife should establish it 
by evidence other than that afforded by the fact that 
the title-deed stood inthe name ofthe wife, SAIRA 

KHATUN v. QUTUBUDDIN Ali. 615, 

Adverse possession -Essentials of—Mere user -is, 
not enough. 

Possession and adverse possession do not mean the 
same thing. A mere ueser of the property cannot be 
taken as a definite assertion of proprietary right; 
there must be some definite quality in the possession 
before it can be called adverse, and some act of an 
unequivocal character to putthe owner on guard, 
There cannot be adverse possession ifthe defendant 
himself did not know that he was occupying somebody 
else's land: he must have the intention of using the 
property adversely against the other claimant. 
SITABAI v. JUMO Sind 283 

Possession adverse to manager — Whether 
extinguishes right of endowment to property. 

Possession adverse to the manager of property 
dedicated to an endowment is adverse to the idol, 
and will extinguish the endowment’s right to the 
property. PaLanianDI GaRMANI MANIOKAMMAL v. 
MURUGAPPA QRAMANI Mad, 181 (b) 

Possession, when can be said to be adverse, 


Possession in order to be adverse must be ex- 
clusive, continuous for the statutory period 
open and notorious, Srrapary, Jumo Sind 283 


Trustee, when can assert adverse title. 

No trustee can assert an adverse title on his own 
behalf ‘until he has obtained a proper discharge 
from the trust. Ram Swaroop v.  RaMcHANDRAJI 
MANDIR Nag.17 

Widow in possession after death of her 

. husband, who was last male-holder— Subsequently 
leaving the house and staying in another house for 

` convenience—Mother-in-law continuing in possession 

— Widow, if deemed to have been dispossessed, 

Where after the death of her husband, who was 
the last male-holder, the widow lived in the house 
for some time but left it and lived in another house for 
convenience, and the mother of her husband who was 
entitled to right of residence, continued to live in 
the house and onher death somecollaterals claimed 
to possess the house adversely to the widow on the 
ground that she was dispossessed when she left 
it: e 
Held, that her possession of her husband's house 
could not be said to be discontinued only because 
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Adverse possesslon—concld. 


she took up her residence in another house. Her 
possession must be deemed to have continued till 
she was ousted by another person claiming adversely 
to her, KALLU v. JAYANTI All. 696 
Agra Pre-emption Act (X! of 1922', ss 4{1) 

(7), 5 (3)—Whocan pre-empt—Held, that plaintiff 
not being co-sharer could not pre-empt—Composite 
mahal by union of two plots, one recognizing pre- 
emption and other not — Question whether pre- 
emption exisis in 
provision in Act —Matter of legislature, 

Held, that the right of pre-emption under the Agra 
Pre-emption Act can only be claimed by a co-sharer 
and that the burden of proving that he ig a co-sharer 
and that he has aright to take part inthe administra- 
tion of the mahal undoubtedly lies on the plaintiff 
who comes to’ Court. 

lleld, also on facts that the plaintiff was a petty 
proprietor and consequently excluded from the de- 
finition of a co-sharer and that the suit for pre-emp- 
tion failed on the ground that the plaintiff had not 
established that he had the status of a co-sharer, 
which alone was the foundation of his claim. j 

The Legislature has preserved the status quo in 
respect ofthe existence of the right of pre-emption 
by providing in sub-s, 3 of s. 5, Agra Pre-emp- 
tion Act that whena mahal recognising the right 
of pre-emption has been partitioned, that right 
shall be deemed to apply to all the parts into 
which it has been divided. Presumably if before 
partition a makal was not governed by the law 
of pre-emption, there would be no right of pre- 
emption in respect of any of the parts resulting from 
its partition, There is, however, no statutory pro- 
vision for a composite mahal formed by the union of 
two plots, one coming out of a mahal favouring the 


right of preemption, and the other taken out ofa 
mahal negativing that right. The matter is one 
which lies within the province of the Legisla- - 
ture. Saut Ramsiuau v. Rraz-up-Din P.C.423 


————-s 19, as amended by Act IX of 1929, 
Proviso ~ Proviso whether retrospective--Pre-emption 
suit—Defendant acquiring substantive right pending 
suit—Subsequent amendment of Act—Plaintiff’s 
right, whether lost—Amending Act, when comes into 
foree—U. P. General Clauses Act (I of 1904), s. 5. 
Per Sulaiman, C. J. and Kendall, J. (Niamat- 

Ullah, J. contra).—The effect of the proviso to 
s. 19, Agra Pre-emption Act.added by the Amend- 
ing Act of 1929, is uot retrospective. Where 
after the filing of a suit for pre-emption, 
the defendant acquiresa substantive right and 
subsequently the Amending Act of 123 ‘comes 
into force, the new amendment does not 
revive the plaintiff's right which is extinguished 
on account of defendant's acquisition. 

Per Niamat-Ullah,J.—The proviso must be read 
with the section to whichit is appended. It should 
not be taken as a rule standing apart froms. 19, 
The section is a direction toa Court. Ifthe Court 
finds, when it proceeds to pass a decree, that 
there is a certain rule of law laid down for its 
guidance, it must follow it in passing its decree. 
If the Court finds thata right of pre-emption 
hed accrued to the plaintiff and the vendee did 
not acquire an equal right before the institution 
of the suit but acquired it by a voluntary 
transfer afterwards, it must proceed to pass a decre:. 
The crucial date is thedate of the decree; and 
as the Amending Aq had come into force before 
the Court of first instance passed its decreas, it 
should be applied, and no retrospective affect is 
implied in its application to such a case. 


composite mahal—Absence of , 
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Agra Pre-emption Act—coneld. 


Per Niamat-Ullah, J—An enactment which pro- 
vides procedure applies to suits pending at’. its 
date. : . 4 

The Amending Act (IX of 1929) came into- 
force on February 15, 1930, onthe date when it 
was published in the Gazette and not on 
January 27, 1930, whenit received the assent of 
the Governor-General, because being a Local 
Act, it was governed by s. 5, U.P. General 
Olauses Act of 1904, and not by the Indian 
General Clauses Act of 1897, Harpag HUSAIN v. 
Poran Mau All. 157 F. B. 
Agra Tenancy Act (ll of 1901), ss. 81, 99—Eject- 

ment proceedings under s. 81, challenged on ground 

of fraud—Proper remedy. 

Where certain ejectment proceedings ina Revenue 
Court under s. 81, Agra Tenancy Act, are challenged 
onthe ground of fraud by the tenant, his proper 
remedy is not to file a suit fora declaration in Civil 
Court that the proceedings are invalid but to filea 
regular suit under s. 99 of the Agra Tenancy Act, and 
in such a suit the Revenue Oourt is competent to 
go into the question of the alleged fraud and ignore 
the previous ejectment order if fraud were established, 
The Revenue Court would further be in a position 
to give effect to iis own decreeby putting the plain- 
tiff into possession as against the landholder. Ram 
Dinat DUBEY v. GAJRAJ UPDAHYA All. 665 
Agra Tenancy Act (I of 1926), ss. 3 (2),(8), 

(15), 230,121—Land occupied by grove, whether 

holding—Suit for declaration of title maintainable 

in Revenue Court — Suit for injunction in Civil 

Court, restraining rival tenant from asserting his 

right and interfering with plaintiff's possession— 

Held, suit was not cognizable by Civil Court. 

Under s. 3, sub-as. (2), (8) and -(15), Agra Tenancy 
Act, land occupied by a grove ia a holding within ' 
the meaning of the Act and the grove-holder isa 
tenant 
- Where the plaintiff could have properly brought a 
suit for declaration of their title in the Revenue Oourt 
but they brought it in Civil Court for an injunction 
restraining arival tenantfrom asserting his right or 
interfering with plaintifi's possession and the defen- 
dant was claiming titleto the grove only as a grove- 
holder : : _ 

Held, that the suit was not cognizable by the Civil 
Court Buassan Kzwat v RAGHU All. 690 
———s, 3 (8)—Land held by thekadar, whether 

an agricultural holding. 

Land held by athekadar is an agricultural hold- 
ing. Maxunp Swarup v, Kissun Caanp SINGH 

All, 261 

ss. 3 (8), 273, 218—Sutt relating to 
agricultural holding filed in Civil Court —Defendant 
contending that he is only thekadar from plaintiff 

—Question whether he is a tenant cannot be gone into 

by Civil Court—Thekadar giving up rights under 

lease after expiry —Landlord allowing him to 
continue for one year but under different  title— 

Thekadar holding over after such period—Sutt for 

ejectment—Civil Court, if can entertainit, : 

Where in a suit relating to agricultural holding 
the only contention of the defendant is that he was 
a thekadar from the plaintif, and there is no plea 
that the relationship of the landlord and tenant exist- 
ed between the parties, all that the Oivil Court has 
to sea is whether the defendant pleads that he holds 
the land as a tenant of the plaintiff and asthe defen- 
dant had so pleaded, the Civil Oourt is bonad to 
submit the record to the Revenua Oourtand not 
to go into the question whether a thekadar is strictly 

a tenant or not, . Bias tio iesma 
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Agra Tenancy Act—1926—contd. 


_A theka was executed for a particular period. 
On the expiry of the period, the thekadar gave up 
all the rights under the lease but he was allowed by 
the landlord to continue in possession of the land for 
another year under a different title but the tenant 


held over even after this period. In a suit for his 
ejectment : 
Held,that the relationship of landlord and 


thekadar did not subsist between the parties and 
that it was not necessary for the landlord to institute 
a suit in a Revenue Court for the ejectment and the 
Civil Court had jurisdiction’ to entertain the same. 
MAKUND SWARUP v, KISHUN CHAND SINGH All. 261 
- ss. 3 (11) (a)—Land let for planting of trees 

—Planting, if an improvement. 

Where the land is let forthe planting of trees the 
platting of trees is obviously consistent with the 
purpose for which the land was let, and therefore the 
planting amounts to an improvement. Bagripr MIAN 








v. BHAGWAN DIN i All. 920 
- s. 15. Ses Agra Tenancy Act, 1926, ss. 3 
_ (2) (8) 690 





- ss. 44,121, 230—Suit in Civil Court by 
occupancy tenant for possession alleging that 
Revenue Court wrongly made it part of another 

“number in boundary dispute—Civil Court, if can 
entertain suit—S. 121, if operates as bar. g 
The Oivil Court bas jurisdiction to entertain a suit 

filed by an occupancy tenant who is aggrieved by the 

decisicn of the Revenue Court in a boundary dispute, 
for possession on the allegation that the Revenue 

Court bas erroneously made it part of another number 

and s. 12], Agra Tenancy Act, is no bar in the absence 

of allegation that both parties are tenants of the 

same landlord, Nazir Sinan v. Laxau Anir All, 530 

—— 8, 84. Sun Agra Tenancy Aor, 1926, s. 196 

i g 920 
ss 84,196——Ejectment of grove-holder, 
` whether means ejectment from all interests. 

By ejectment of a grove-holderis meant the eject- 
ment of a grove-holder from a!l the interests which 
he possesses as grove-holder and not merely from 
the interest which hepossesses in the grove-land. 
The Act contemplates the ejectment of a grove- 
holder under s.&4 from all his interest as grove- 
holder in regard to his land and in the trees con- 
stituting the grove, Bagripi Mian v. Buacwan Din. 

. - All, 920 

——5, 96. Suz Agra Tenancy Act, 1926, 8.196 

7 920 

——$8.99,121—Suit against land-holder in 
chief or person claiming to hold through him— 
Such suit must be brought in Revenue Court. 
Under s. 12), Agra Tenancy Act, the suit may 

be: brought against “the land-holder or any person 

claiming to hold through the land-holder,” that 
je, :the suit may be brought against the land-holder 
in chief or against any person claiming to hold 
through the Jand-holder in chief. Such a suit 





should be brought inthe Revenue Court Govinp 
PEBSHAD v, KANDHAI SINGH All, 39 (b) 
—ss. 99, 230— Compensation by Revenue 


Courts for trees—Relief, if adeguate. 

Per Sulaiman, C. J.—The granting of compensa- 
tion by the Revenue Court for the trees from which 
the tenant has been dispossessed is an adequate relief 
in place of the relief forthe possession of the specific 
timber standing on the land. The Explanation to 
s. 230 provides that where adequate relief might 
be granted by the Revenue Court, it is immaterial 
that the relief asked from the Civil Courts may not 
be identical with tbat which the Reveuue Court 
could have granted, Therefore compensation for 
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the trees can be given by the Revenue Court. A 
suit for the recovery of the actual timber is not 
cognizable by the Civil Courts because adequate 
relief can be granted by the Revenue Court to the ten- 
ant who has been @ispossessed. Bagetpr Mian v. 
Beacwan DIN All. 920 


s. 116. Sez Agra Tenancy Act 1926, s. 196 
gra y ACh, 920 


—— 8, 121. 
Sez Agra Tenancy Act, 1926, as. 3 (2) (8) 690 
Seg Agra Tenancy Act, 1926, s. 44 530 
Sze Agra Tenancy Act, 1926, s. 99 39 (0) 
Ser Agra Tenancy Act, 1926, s. 230 1013 





_ See Agra Tenancy Act, 1926, s. 84 
s 196. S g y A 556 
8.196—Whether distinction can be drawn. 
between grant for planting trees and grove, 

No distinction can be drawn between a grant of 
land for planting trees on it Bas = grant of rene for . 

nti . BAQRIDI MIAN v, BHAGWAN DIN 
planting a grove. BAQ ATT 
— ss. 196, 116, 84, 96—Compensation for 

improvement on ejectment— Ejectment decree—-Trees, 
if can be removed before delivery of possession. 

A grove-holder is the holder of the grove and also 
the holder of the grove-land and his holding com- 
prises both the grove and the grove-land. Therefore 
either in the cage of the grove-holder to whom land 
is let for the purpose of planting a grove, or 10 the 
case of a_grove-holder who obtained permission to 
plant agrove on his existing holding, both of which 
cases are covered by s. 196, compensation for im- . 
provement on ejectment can be given under s. 116. 

In the case cfa decree for ejectment under s. &4 of 
the Agra Tenancy Act passed against a grove-holder 
s. 96 would operate to prevent the grove-holder from , 
removing any trees before delivery of possession is 
made and when delivery of possession 18 made, what 
-would be delivered would be not merely the posses- 
sion of the grove-land but the possession also of the 
grove, Bagript Mian v. BHAGWAN DIN All, 920 
s. 227—Plaintiff im joint possession—No 

allegation of dispossession —Suit for share of profits 

alleged.to have been received by defendant and 
joint possession— Suit, whether cognizable by Civil 

Court. f 

Tn a suit filed in Civil Court for joint possession 
and mesne profits tbe plaintif stated that he had ob- 
tained joint possession and nowhere in pidint it was 
mentioned that he had been dispossessed. All that was 
said was thatthe defendant had realized his share 
of profits from the tenants. He filed a suit in Civil, 
Court : : a 

Held, that the only relief which the plaintiff 
claimed and to which he was entitled was 8. decree 
for his share of profits which, according to him, had 








been realized by the defendants from the tenants 
aud ‘for which he could claim and obtain relief in 
the Revenue Court under s. 227, Agra Tenancy 


Act a 
Held, further, that the mere fact that a plaintiff 
chose to add a relief which was unnecessary to the 
reliefs which could be granted by the Revenue 
Court will not take the case out of the jurisdiction 
of the Revenue Court. BAGEsHAR MISIR V. aoe 





SHUKUL ul. 405 
—_ s 230. 
Seu Agra Tenancy Act, 1926, as. 3 (2) :8) 690 
Suu Agra Tenancy Act, 1926, s. 44 530 
Ses Agra Tenancy Act, 1926,3, 99 920 


———-8s. 230, 121—Plaintif” s suit for declaration 
that he is sole tenant or joint tenant with defendant 
W 


— Suit is exclusively triable by Revenue Couri— 
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based on cause of action in respect to which Civil 

Court can grantrelief—One of the reliefs cognizable 

only by Revenue Court—Jurisdiction of Civil Court, 

if ousted. 

The provisions of s. 230, Agra 
mandatory and the juriediction of the Civil Court 
from taking cognizance of suits or applications 
specified in the fourth schedule of the Act or based 
on a cause ofactionin respect of which adequate 
Telief could be obtained by means of any such suit or 
application is absolutely barred. Consequently, a 
suit by a plaintiff for a declaration that he is either 
the sole tenant or joint tenant with the defendant ofa 
holding is within the exclusive jurisdiction of the 
Revenue Courts. 

A suit based on a causs of action with respect 
to which adequate relief can be granted by the Civil 
Court is cognizable by that Court notwithstanding 
the fact thatone of the reliefs prayed forby the 
plaintiff is for the declaration of his right toa tenancy 
holding which is cognizable only by the Revenue 
Court. ŠSUKEDEO v. BASDEO All, 1013 
S, 243— Question of ownership of sir land, 
. whether question of proprietary title—Appeal from 

order of Collector lies to District'Judge, . 

The question of the ownership of sir land is a 
question of proprietary title and consequently an 
appeal lies to the District Judge from the order of 
Oollector. Sugo Dinan Duse v. Mott Lan ABIR 

All, 522 
Amendment—Consent decree—Consent of parties 
for amendment—Necessity of. 

Where the decree is one based upon the state- 
ments of the parties, it isa consent decree and can- 
not be amended without consent of parties, 
Devi Das Menena Ram v. Jarro Ram Takst Rau 

Pesh, 209 
Appeal—Appellate Court, if can raise question of 
public policy for first time. 

It is open to the Appellate Court to raise ‘the 
question of public policy for the first time FAZAL 
Rani » Nor MUHAMMAD Pesh. 736 

Defendant not denying liability to pay 
rent due by predecessor, in written statement— 

Whether can raise such plea for first time in 

appeal, 

Where the defendant does not deny her liability 
in the written statement to pay rent which accrued 
due during the lifetime of the predecessor, she can- 
not be allowed to take such plea for the first time 
in appeal. SONABATI Kumari v, KirTYANAND SINGH 

Pat. 433 
—Grounds of appeal should be brief and 
concise, 


It isnot proper to state in the grounds of appeal 
the same ground over and overagain or the legal 
arguments in support of the grounds. VYTHILINGA v. 
SANKARALINGA Mad. 589 

High Court can ignore even a point of law 
raised before it for the first time—High Court, when 
can take cognizance of such point. 

It is open to the High Court to ignore a point even 
of law if it is raised for the first time in the High 
Court, Atthe same time the power ofa Court of 
second appeal to giveeffect to a plain provision of 
law even though not raised in the Courts below cannot 
be questioned. Where the eyuities of a case require 
such a course to be adopted there is no legal bar to 
the point being taken cognizance of by the Court 
itself, SAIRA KHATUN v QuTaBUDDIN All, 615 

Necessary ‘party not impleaded — Appeal, 
if can proceed. 
- An appeal cannot proceed ia the absence of a neces- 


Tenancy Act, are 
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sary party. Ram Onanp Dati Mat v, Bapri NATH 
: Pesh. 502 
— Privy Council—Findings of fact of trial 

Court based on inadmissible evidence—Value of, 

before Privy Council 

Their Lordships of their Privy Council will give 
full importance to the fact that the trial Judge saw 
the witnesses and heard them give their evidence, 
but thatimportance is greatly diminished if it is 
found that the Judge's decision in materia) respects is 
based on inadmissible evidence. BHARAT SPINNING & 
Weavine Co, Lrp, v, MANILAL P.C.4 
~— — Question of law can be raised for first time 

in appeal, i : 

A pure question of law can be raised by a Court for 
the first time in appeal, AuMADv, AcHARAT Raw 

Pesh, 953 
Right of appeal from orders not amounting 
to orders—Whether regulated by Civil Procedure 

Code. 

Except where otherwise aright of appeal ad hoc is 
given under sonestatute or enactment having the 
force ofa statute, the right of appeal from orders 
that do not amount to “judgments” is regulated 
by tbe provisions of the Code of Oivil Proce- 
dure. DAYABHAI Jiwanpass v». MURUGAPPA CHETTYAR 

Rang 1107 S. B. 
—— Right of appeal must be by statute. 

There is no right of appeal in every matter which 
comes under the consideration of a Judge: such 
right must be given by statute or by some autho- 
rity equivalent toa statute. ZAHIRUL  Hagur v. 
RASHID AHMAD Pat. 477 
Arbitration—Arbitrator, if final Judge on questions 

of law and fact—Award based on patently errone- 

ous proposition of law—Award, if can be set asidé. 

An arbitrator is the final Judgeof questions of 
fact and law which arise for decision in {he case, 
but an award may be set aside if in the award 
there is found some legal‘ proposition, which is the 
basis of the award,and which is patently erroneous, 
Lito Suan v. BHOLA NATH Lah. 731 

Arbitrator to be appointed by one party 
if the other refuses to appoint one before certain 
time—The other refusing—Former, if must wait for 
expiry of period before appointing arbitrator. 

Where one of the parties can appoint an arbi-. 
trator in case the other party refuses to do so 
within a certain time, the ‘former party: cannot 
appoint the arbitrator before the expiry of that 
period, even though the other party flatly refuses 
before the expiry of the time to have anything to 
do with the arbitrator. The former party must 
wait for the period to expire. J Ecuuoiz v, Messrs. 
Amar Nata-Sre1 RAM Lah. 796 

Award—Award going outside reference and 
suit—Such . portion unseparable—Award, if can 
stand. 

Where the award contains decision on points out- 
side the suit and reference, and such portion of the 
award is not separable from the rest of it, the 
award is void and cannot stand. Lito SHAH v. Buona 
Natu Lah 731 

Award enforced under Arbitration Act—Party 
affected, when can sue to setit aside, 

Even after an award is enforced under the Arbi- 
tration Act, it is open to a party affected by it to 
sue for its being set aside, on the ground that the 
arbitrator had acted wholly without jurisdiction. 
J. Ecamorz v. Messrs. AMAR Nars-Sri Ram 

Lah. 796 
Both sides having benefit of legal advice before 
referring matter to arbitration—Matter cannot be 








. 
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withdrawn from arbitration—Both sides given op- 

portunity of bringing evidence —Parties availing of 

opportunity—Award cannot be impugned, 

lt may be thatas an abstract proposition of law it 
is”possible in certain circumstances for a Court to 
withdraw from an arbitrator a case which has been 
submitted to him. But where both the sides had the 
henefit ofthe legal advice, before referring the matter 
to the arbitration, an application, on the same day the 
matter was referred, by the defendants, that the matler 


be withdrawn from arbitration on the ground that the. 


plaintiff was giving it out that he would corrupt the 
evidence, the application being of a somewhat frivolous 
nature, should be dismissed. And where in the end, 
after both sides had been given every opportunity to 
produce their evidence, and had availed themselves 
of those opportunities, the arbitrator gave his award 
the defendants will not be allowed to impugn it. 
MUSAMMAD ABBAS v. Nassu Kaan Oudh 649 
Court having jurisdiction—Setting aside award 
on proof of misconduct—Hrroneous view of law— 
Revision—Competency—Civil Procedure Code (Act 
.V of 1908), s. 115. 
The question whether a certain act amounts to 
misconduct on the part of the arbitrator is one aris- 


ing in. the case which the Oourt has every jurisdic- © 


tion to decide If in deciding that question the 
Court took an erroneous view of law, or made an 
incorrect inference from the facts proved, all that 
can be attributed to the Court isan error of judg- 
ment and it cannot be said that there was any ille- 
gality or irregularity in the exercise of jurisdic- 
tion, SWARASWATI V. WALI All 1017 
—Irregular reference—Inherent power of Court 
to revoke. 

‘The Court has inherent power to revoke a reference 
if it finds that the arbitration is grossly irregular 
and defective. Kovur ParvatHaMma v. Kovor 
SUBAMMA Mad. 607 
Parties knowingly selecting arbitrator who is 

interested—Validity of reference—Illiterate female 

—Burden of proving that she was aware of the 

consequences of her selection. 

An arbitrator who has an interest dependent up- 
on his decision will be disqualified ifthat fact has 
not been disclosed at the time of his appointment. 
But if the parties with full knowledge of the facts 
selest an arbitrator who has to perform other duties 
which will not permit of his being an impartial 
person in the ordinary sensa of the words, the 
Gourt will not release them from the bargain upon 
which they have agreed. To apply this principle, 
however, against a party to the reference who is 
an.illiterats woman, it is incumbent on the party 
desiring to uphold ths reference to show not only 
that the woman was dimly conscious of the fact, that 
the arbitrator had an interest, but that she thoroughly 
comprehended the transaction and was made aware 
of the implications and consequences of her act, 
Kovur PARVATHAMMA V, Kovug SUBAMMA Mad. 607 
Arms Act (XI of 1878',s. 19 (f) — License-holder, 

if can transfer privilege to possess rifle to non- 

license-holder for use—Liability to punishment of 
latter under s.19 (f)—Such possession not for un- 
lawful purpose—Nominal punishment —Suffictency 








of. 

A license-holder, whohas a personal privilege to 
possess a rifle, cannot transfer that privilege by 
lending the rifle to a non-license-holder for use by 
that non-license-holder for his own purposes. Oon- 
sequently, an offence punishable under s. 1} (f) 
Arms Act, is committed when a rifle is borrowed by 
the accused, a non-license-holder, for the protection 
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of the accused, that ie, for his own private use and 
not for use on behalf of the license holder. But if hia 
possession is not for any unlawful purpose, though 
his actual possession is unlawful, a nominal sentence 
will be sufficient to meet the ends of justice. EMFEROR 
v SARFaRaZ Kuan Sman BHaz KHAN Pesh. 411 
S. 24—Licence-holder— Necessity of taking 
precautions for safecustody of weapons — Liability 
to confiscation on failure. 

It is essential that all license-holders should be 
meticulous in taking all precautions for the safe 
custody of weapons for which they hold a license and 
for preventing the borrowing of those weapons by 
other persons, Absence of such precautions constitu- 
tes a danger to the public. In such cases under s. 24, 
they will be confiscated to Government, EMPEROR vV. 
SARFARAZ KHAN Pesh. 411 
Award—Decree allowing instalments and compound 

interest —W kether can be interfered with—Further 

instalment, if can be allowed by - execution Court, 

Where there is no Court decree but an award 
decree allowing instalments and allowing compound | 
interest, the award cannot be interfered with by the 
Court unless there are grounds for setting it aside, 
After the award has been made a rule of the Court, 
the Oourt executing the decree can grant no relief 
to the agriculturist not even by allowing further 
instalments. Ganaaram KHEMSINGH V. ALI MUHAMMAD 
KHAIRDIN ` Sind 331 

— Registration of. See Registration Act, 1908, 
s. 17 (1) (6) . ” 28 
Bar Councils Act (XXXVII! Of 1926), $. 6 (2). Sax 
- Bar Councils Act, 1926,s8. 26 220 S.T. 
—— — sS, 10 (1)—Conviction of Advocate for criminal 

offence, whether evidence of misconduct—High 

Court's discretion—Interference by Priry Council 

—Burden of adducing evidence of the grounds of 

conviction—Privy Council —Practice. 

Held, (1) that the fact that the Advocates concerned 
had ‘been convicted of a criminal offence was evidence 
of their misconduct within the meaning of s. 10 (1) 
of the Bar Councils Act and this misconduct, though 
not committed in their professional capacity, entitled 
the Court to take disziplinary action against 
them; Ha 

(2) that where ia the exercise of their statutory 
discretion, the Judges prozead to voasider whether in 
the circumstznces the misconduct so proved called for 
any disciplinary action, wh3thar in the nature of 
reprimand, suspension, or removal from practice and 
decide that it does not, this action in thus exercising 
their discretion is not such as can be considered by 
the Privy Council; ‘ 

(3) that it was not incumbent on the Advocate- 
Gansral to adduce evidenes of tha grounds on which 
the convictions were based. [twas for the Oourt to 
decide whether conviction of having beena member 
aad having assisted and minaged the ‘operations of 
an unlawful association having forits object inter- 
ference with the administration of thelaw or with 
the maintenance of law and order ani constituting a 
danger to the public peace, was evidence of such 
misconduct on the part of an Advocate as to render 
him unfit for the exsrcise of his profession, orto call 
for the Court's causure. It was for the impugned 
Advocate to adduse any considerstions which might 
iuduce the Court to refrain from taking disciplinary 
action: ` 

(4) that Judges did not misdirect themselves in law 
as to their powers in the exercise vf their discretion 
and, that being so, it would not Bs fitting to express 
any opinion by way of agreement or otherwise on 
the considerations upon which they proceeded in 
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deciding to refrain from any disciplinary action. 
ApvocaTE-GENERAL OF Bompay v. Puiroz Rustomstr 
Buaruoga P. C. 428 
———ss, 10, 12 (4)—Finding of Tribunal not 
clear as to question cf moral delinquency —Case 
should be sent back to Tribunal. Sze Legal 
practitioner 374 S. B, 


—— ss. 26, 6 (2)—Rules— Publication in local 
Gazette, if condition precedent— Rules approved by 
Bar Council before sanction of High Court but 
not passed after sanction—Omission is only an 
irregularity. 

One of the grounds on which a statutory rule ora 
bye-law may be treated as ultra vires is that it has 
not been made, sanctioned and published in the 
manner prescribed by ‘the statute which authorises 
the making of that rule, Section 18, Ear Councils Act, 
provides that all rules made under this Act shall 
be published in the local official Gazette of the pro- 
vince in which the High Court, by which or with 
whose sanction the rules are made, exercises juris- 
diction. Jt provides only for the manner of the 
publication of the rules but it does not make the 
publication of these rules in the local official Gazette 
a condition precedent to their coming into force. ` 

Where the Bar Council had approved of the rules 
before they received the sanction of the High Court 
but the Bar Council did not. pass those rules after 
the: sanction: 

Held, that the omission, on the part of the Bar 
Council which was a statutory body, strictly to follow 
the provisions of the law as laid down in 8. 6 (2) was 
no doubt to be regretted, but it did not amount to 
an illegality. Jt was no-more than an irregularity. 

In the matter of Extuction or Bar COUNOIL 

All, 220 S. T. 


Benaml—Person not having right making another 
who has such right to file pre-emption suet—Suit 
decreed and possession obtained—Mortgage of proper- 
ty by former person - Suit by mortgagee for declara- 
tion that his mortgagor is owner or for possession 
—Held, suit must be dismissed, 

Where a person not having right to 
himself, makes another having such right to file a 
suit for pre-emption and the suit is decreed and 
delivery of possession obtained, and the property is 
mortgaged by the former person who met the 
expenses in the pre-emption’ suit and deposited the 
price, the suit by the mortgagee for a declaration 
that his mortgagor is the owner of the property or 
in the alternative for recovery of possession, should 
be dismissed. 

It is doubtful if the Courts will recognize a benami 
pre-emption. Joera BIBI v, FATMA All, 610 


Tests—Benami character of transaction 
proved—Absence of motive, whether out-weighs the 
benami character, 

The circumstances which are usually taken into 
consideration in deciding whether a certain transac- 
tion is benami or not are, among others, the possession. 
of the property, source of consideration money, custody 
of the title deed and “motive.” ` 

Benami transactions are so common in India and 
are so frequently entered into without any apparent 
motive that where other circumstances clearly point 
to the benami character of a particular transaction, 
the mere fact that there is no apparent motive for 
the property being purchased in another person's 
name may not be swflicient to out-weigh the cumulative 


pre-empt 





effect of the other circumstances, Firm Zīnpa Ram . 


Manan, Lav, Ramrvr Das Pat. 309 
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Bengal Crimtnal Law Aïnendrnėnt Act, 1925, 
S,-6, interpretation—Strict construction. f 
The Bengal Criminal Law Amendment Act being 

a penal enactment bas to be construed strictly. 

It is not open either tothe Commissioners or to the 

High Court to read s. 6as if it says: Provided 

that where the Commissioners convict any personof 

any offence punishable under the para. 1, s. 307, 

Penal Code, and s. 109, Penal Code. Emperor v. 

Buawant PRosAD BHATTACHARJEE Cal. 1070 S. B, 


s. 6 as amended up to 1934—Penal 
Code (Act XLV of 1860), ss 207, 115, 109— 
Conspiracy to murder— Attempt by one of the 
conspirators to fire Governor with revolver with 
intent to murder—Offence —Hurt to some other— 
Sentence—Abettor not himself taking part in attempt 
to murder—Whether can be sentenced wnders, 6. 
Where in pursuance of a conspiracy to murder 

the Governor of Bengal, one of the conspirators 

armed with a loaded revolver attempted to fire 
with such revolver atthe Governor with intent to 
murder him ; 

Held, that the offence of attempted murder came 
within s. 307, Penal Code, and by the Bengal Criminal 
Law Amendment Act of 1925, as amended by the 
subsequent enactments, the Commissioners could 
pass on him the sentence of death, The fact that 
in this attempt to murder the Governor somebody 
was hurt has some bearing on the sentence. ; 

Where a member of the conspiracy only aids 
others who actually attempt to murder, he himself 
not taking apart under it, asentence of death can- 
not be passed on him under the Bengal Oriminal Law 
Amendment Act. The maximum sentence that can 
be passed against him with regard to that part of 
the charge which relates to conspiracy for an at- 
tempt to murder is one of 14 years’ imprisonment 
under the power given by s. 307, Penal Code, read 
with s. 115, EMPEROR v, BHAWANI Prosan BHATTA- 
OHARJEE Cal. 1070 S. B. 


Bengal Police Regulation Rules, r, 88 (b)— 
Scope of—'Criminal proceeding’, meaning of. 
An investigation into a crime which does not go 

beyond Police enquiry, and results in a final report 

on which no action could be taken under the law, 
so far asthe commission of a crime was concerned, 
and which did not come before any Criminal Court, 
cannot be held to bea criminal proceeding a3 con- 
templated by the rule of procedure to be followed 
in the matter of infliction of punishment on a Police 

Officer, who is departmentally charged with having 

taken bribes or illegal gratification in connection 

with the investigation of a reported commission of a 

crime, SzoreTary oF STATE v. PROMATHA Nata GANGULI 





Cal, 1116 

Bengal Tenancy Act(VIll of 1885),5.161. Sza 
Bengal Tenancy Act, 1885,5.167 | 601 
———83.167, 161 — Non-transferable holding, 


transfer of— Suit against recorded tenant—Maintain- 

ability—Rent sale—Stranger purchaser — Notice 

under s, 167, when necessary. : 

In spite ofatransfer a landlord is undoubtedly 
entitled to sue his recorded tenant of a non-transfer- 
able. holding for rent, If at the 1ent sale a stranger 
purchased the holding his suit for possession would 
be in time if brought within 12 years of his pur- 
chase. It would not be necessary for him to 
give any notice under s. 167, Bengal Tenancy Act, to 
an unrecognized purchaser of a non-transferable 
holding as his interest is not an encumbrance within 
the meaning of s. 161 of the said Act, A co-sharer 
landlord purchaser cannot be in a worse position, 
BEPIN CHANDRA v, TARAPRASANNA OHAKRABARTY ‘ 

: Cal. 601 


` 
> 
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Berar Land Revenue Code, 1928, s. 57— 
Construction by tenant — Jagirdar, if entitled „only 
to damages— Compensation—-Waste—Tests to see if 
act is one of waste—Character of holding changed 
— Landlord's interest, if imperilled — Jagirdar— 


Status of, in relation to supertor tenants, if that of 


` elandlérd. 


It is permissible even for an occupant of unalienated 
land under s. 57of the Berar Land Revenue Code to 
erect farm buildings, which, as explained in the 


‘section, includes a dwelling house inhabited by the 


occupant, his dependants or servants, Whether the 
act of building on the agricultural land amounts to a 


~ -waste or not has to be determined on a consideration 


Sao v. EMPEROR 


. Ram v, EMPEROR 


of various relevant facts such as theratio of the 
extentidiverted to the whole area of the land, the 
personal needs of the holder ofthe land and his 


- standard of living, irrespective of the amount that is 


spent on the building. Where therefore, only 2/1&9ths 
portion of the liolding is  coveredf by the building 


` eonstrusted by the ante-jagir tenant and there is 


nothing to show thatit is calculated to impair 
materially the value of theland or render it unfit 
for the purposes of tenancy, the act of the tenant 
cannot be said to amount to waste. Further as the 
rent of an ante-jagir tenant is fixed and invariable 
whether the holding is cultivated or not, it cannot 
be said that the landlord's interest is imperilled 
or the character of the holding is changed. SITARAM 
MAHARAJ v, RADAKISAN MARWADI | Nag. 325 
s. 58—85. 55, if applies to tenant in jagir 
village— Power conferred by s, 58—Nature of, 
Saction 58 of the Berar Land Revenue Code, 1928, 
cannot in terms apply to a tenant in a jagir village. 
There is nothing in the Berar Land Revenue Code to 
preclude an ante-alienation tenant or a tenant of 
antiquity from using his land for any purpose he 





‘chooses. 


Section 58 has nothing to do with the capacity of 
the Deputy Commissioner (representing the Orown) 
as the landlord but confers upon him certain power 
as an administrative officer in the interests of public 
health, safety and convenience, In other words, the 
power conferred by 6. 58 is administrative and is 


distinguishable from the right which, under the 
Qommon Law, inberes in the _lessors, SITARAM 
MAHARAJ v. RADHAKISAN MARWADI Nag. 325 


s. 72—Ante-jagir tenant, if can be ejected. 
Under s. 72? (2), Berar Land Revenue Oode an ante- 
jagir tenant cannot be ejected from his holding 
by his landlord as such forany cause. Consequently 
even if tbe jagirdar is assumed to stand in the 
position ofa lessor, he is entitled only to claim 
damages when the ante-jagir tenant has madea 
construction in part of the land, Srranam MAHARAJ V, 
RADHAKISAN MARWADI Nag. 325 
Bihar and Orissa Highways: Actii of 1926), 
s 4—Rules under—Applicability to encroachment 
in existence before passing of the Act. — : 

Where the encroachment has been in existence 
for the last 40 or 50 years, it is not an encroach- 
ment to which the Act applies, : The Bihar and 
Orissa Highways Act was enacted in 1926 and there 
are no provisionsin that Act which apply to con- 
structions which have been an foe ae solong a 

iod before the passing o e Act. Ram RATTAN 
pte $ Pat. 78 (a) 
s, 4—Rule under--If can be used jor 
nishment of existing construction. 

The rule ur ated by s. 4, Bibar and 
Orissa Highways Act is a rule for the “prevention” 
of obstruction and a rule under that section cannot 
be construed as a rule providing for the punish- 
ment of the existing constructions. Prasu Paral 

at, 
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Bihar and Orissa Mining Settlements Act (IV 
of 1920), 8s. 26 (3), (a)—By-law 25 (1)—Held, on 
facts that the order of the Mines Board of Health, 
calling upon the petitioner tosupply water was not 
ultra vires and the petitioner was. guilty of non- 
compliance with the order. 

The Jharia Mines Board of Health, issued a notice 
to the owner of the North Jharia Oolliery calling 
upon him to provide on or before December 25, 
1933, asupply of wholesome water for drinking and 
domestic purposes from the main of the Jharia Water 
Board and distribute and deliver such supplies by a 
number of adequate standposts. No such supply 
was provided or distribution made and the prosecu-- 
tion was instituted. The defence of the petitioner 
owner was that he could not get a supply of water 
from the Jharia Water Board: 

Held, on consideration of documents, that the re- 
port of the Medical Officer and the resolution in 
which the Board recorded its opinion were by them- 
selves a substantial compliance with the provisions 
of by-law 25 and the provisions of s. 19 of the Bibar 
and Orissa Mining Settlement Act and that the 
order calling upon the owner to supply water was not 
ultra vires. 

Held, further that the defence that no supply 
could’be had from the Water Board, could not be 
sustained. KESHAVLAL „MADHAVJI v JHARIA MINES 
Boarp oF HEALTH . Pat. 72 


. Bombay Land Revenue Code (Act V of 1879), 


s.154. Sez Peral Code, 1860, s. 183 859 
Burden of proof—iorigage—Claim under mortgage 
against bona fide purchaser for value—Defendant 
impeaching genuineness of transaction—Onus on 
plaintiff to prove good faith and actual execution— 
Formal evidence of execution—Whether shifts onus 
on purchaser to prove coilusion—Mere recital of 

consideration—LEffect of. . 

When a claim is made under an alleged mortgage 
against a bona fide purchaser for value, and the 
defendant puts in issue the genuineness of the 
transaction, the onus ison the plaintiff to prove 
prima facie the good faith, as well as the actual 
execution, of the mortgage. The case is much 
stronger when the mortgage is unregistered. The 
due execution of a written instrument is one thing, 
while its validity as against subsequent purchasers 
is another. The mere recital of consideration in 
the deed is of no value against persons who are not 
parties to that suit. 

Jn such a case it is not sufficient for the plaintiff 
to give formal evidence of the execution of the 
mortgage deed in order to throw upon the auction- 
purchaser the burden of proving. actual collusion ; 
nor can the mere recital of consideration in the 
body of the deed be used as prima facie evidence 
of good faith, BALWANT SINGH v. BHAGWANA 

Lah. 857 

Burmese Buddhist Law — Divorce — Divorce 
between parents—Children bound by arrangements 
made by parents— General rule on divorce— 

Daughter, if loses right to succeed to father—Such 

right, if regained on resumption of filial relations 

—Test in such cases — Will of parent and not of 

child. i 

Burmese Buddhist Law gives full recognition to 
parental authority. The children are bound by the 
arrangements made by their parents in the event of 
a divorce taking place, It is for the parents to say 
how their property shall be divided and with whom 
the children shall go, The parents havean unfet- 
tered discretion in this respect. 

The general rule is that om a divorce taking 
place thedaughters go with the mother and the sons 
with the father. If the parents decide that the 
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daughters shall go with the mother and the sons 
shall go withthe father and the arrangement is 
carried out, it follows that so far as the daughters 
are concerned, they lose their right to succeed to 
their father’s property and so far as thesons are 
concerned, they lose theirright to succeed to their 
mother's property. The lost right may be regained 
by what is usually described as the resumption of 
filial relations. The right can only be regained if 
the parent from whom the child was separated so 
wills it. A daughter who has lived with ber mother 
since the divorce of the parents is not to be regard- 
ed as an heir of her father merely because she and 
her father have remained on terms of affection and 
she has continued to visit him. If at the time of 
the divorce the daughter lost the right to inherit 
her father's estate, the right can only be regained by 
the father taking her back into his family and ac- 
cepting her asone of his heirs. In other words 
the governing factor is not the will ofthe daughter, 
but the will of the father. 

Where a daughter, on the divorce of her 
parents, has lost her status as an heir s> faras her 
father’s estate is concerned, and she is claiming to 
have regained her right in that respect, her conduct 
towards her father has to be taken irto 
consideration in deciding whether her claim is a 
valid one, but her attitude towards her father is not 
the most important consideration. Before a daughter 
can succeed in such circumstances she must satisfy 
the Court that the’ father regarded her asan heir 
after the divorce, In the absences of the proof 
of a declaration by the father that he did so regard 
her, she must adduce evidence from which the 
Oourt is justified in arriving at a conclusion in her 
favour. 

Where there was a definite break in the relations 
between the plaintiff and her father when the latter 
divorced her mother and on the divorce taking place 
she went to live with her mother and the conduct of 
the daughter was such that he did not regard her 
as his heir ; 

Held, that she was not an heir of her father and 
was not entitled to adecreefor the administration 
of his estate. Ma Cuir May v. Ma Saw SHIN 

: Rang. 850 
Canadian Statute (23 & 24 Geo. V, G.53, 

Amending Criminal Code), s, 17—S. 17, 

validity —Petition from judgment of King’s Bench 

Court í Appeal Side) of Province of Quebec, whether 

prohibited, | : 

Held, that s. 17 of the Canadian Statute amend- 
ing the Oriminal Code was valid. Oonsequently 
petition to the King in Council from the judgment 
of the King's Bench Court (Appeal Side) of the, 
province of Quebec in criminal’ cases is prohibited. 
BRITISH Coat Corporation v. KING P.C 571 
Caste—Caste offence—Hvidence domestic 

tribunal—Nature of. 

In regard to offences against caste the domestic 
tribunal must act as reasonable men, and not capri- 
ciously. There must bs some evidence, upon which 
they can come to their decision; if there'is none, they 
cannot be said to have acted in good faith, and the 
Court will interfere. It is not necessary that there 
should be before a domestic tribunal evidence of the 
character which would be required in a Oourt of law. 
But a dutyis cast upon the Court to see whether 
there was any evidence upon which the domestic 
tribunalcould act, @amsr MOIICHAND v. Naranur 
PURSHOTTAM SANGANI Bom. 127 
———— Caste offence—Notice of charge—Meeting— 

Proper notice toall members~—Necessity of, 
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_ When the conduct of a member of the caste is 
impugned, and the punishment may be excommuniz 
cation, there ought to be evidence that all the members 
of the caste received proper notice of the charge and 


of the proposed punishment. When notice of thd 
meeting isfound tobe insufficient, the resolution 
passed thereat should be held to be invalid. Rauir 


Moticaanp v, Narangt Pursuotram Sancanr Bom. 127 
Offence against caste— Excommunication— 


Opportunity to defend— Necessity of giving— 
Domestic tribunal enquiring inio offence — 
Requirements of natural justice fulfilled — 


Interference of Court of Law—Propriety of. 
For inquiries into casts offences and excommunica- 
tion from caste there must be a caste offence; the rules 
cf procedure of the caste (if any) must be complied 
with, the notice of the charge and of the meeting 
at which it is to bedealt with must be given to the 
person accused, and full opportunity afforded to him 
of defending himself, and the notice must be given 
to the membersof the caste of the meeting and of 
what is intended to be dealt with at the meeting. 
Insuch an inquiry the requirements of natural 
justice must be complied with. Ifthey have, a 
Court of law will not act as a Court of appeal in 
reference to a decision of a domestic ‘tribunal. 
Ramat MOTIOEAND v. NARANJI PURSHOTTAM SANGANI _ 
Bom.127 
C. P. Land Revenue Act (lof 1917), s, 203 (7) 
—Transfer of house in abadi pursuant to final 
decree for foreclosure— Nazrana payable by trans 
feree—How to be estimated—'Site’ in the phras 
‘site with the house on i’, meaning of. , 
On the transfer, sale or foreclcsure of a house 
which stands on an abadi thelandlord is entitled t> 
recover from the transferee a sumas nazrana equal 
to 5 per cent. on the value of tha house together 
with the site and not on the site apartfrom or 
merely as influenced by the fact cf the house 
standing on it, 3 
The word “‘site” in the phrase “a site with the 
house on it” cannot be read disjunctively from the 
house but conjunctively with it. Sarpar MAL BANI 
v. GHANSHYAM SINGH Nag...582 
C.P.Municlpallties Act (I of 1922),s.179— 
Bye-law No.5 framed under—Whether ultra vires; 
Bye law No.5 framed under s. 179 ofthe Central 
Provinces Municipalities Act of 1922, is not ultra vires 
and a breach of the bye-lawis punishable, 
MUNICIPAL COMMITTEE, BILASPUR v, BANSIDHAR , 
Nag. 781 
C. P. Tenancy Act (XI of 1898), s. 12 (4:— 
Document not contravening provisions of s. 12 (4) 
—Jurisdiction to register—Inadvertent inclusion 
of property later found to be of occupancy tenure 
— Registration— Validity. ` 
Ifa document does not, on the face of it, contra- 
vene the provisions of s. 1?, C. P. Tenancy Act, 
then the Registrar has jurisdiction toadmit it to- 
registration and the registration in such circum-, 
stances cannot be re-opened, excepton the ground. 
of fraud. The inadvertent inclusion of a property, 
which has subsequently been found to be of occu- 
pancy tenure, in a mortgage deed on account of a 
genuine and bona fide mistake, doesnot invalidate 
the entire mortgage deed so as to make it inopera-. 
tive against the restofthe mortgaged property. In 
such circumstances the inclusion of an occupancy 
holding must be treated as mere surplusage, . 
Kisanrao Manik v. ÑANAJI Nag.793 
C. P. Tenancy Act (lof 1920), s. 18—Scope— 
Whether applies to transactions void ab initio, 
Although 6,13, O. P, Tenancy Act, applies to - 
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all voidable transactions, it does not apply to 
transactions which are void ab initio. Amar SINGH 
v. HIMMAT SINGH Nag. 737 


.Chota Nagpur Tenancy Act (Vl of 1908), s.47 
—Settlement Report showing raiyats are allowed to 
reside in village by custom even after sale oftheir 
land in execution—Appellant recorded in Record of 
Rights not liable to be ejected—Appellant, whether 
raiyat. 

i The fact that the Settlement Report shows that the 
raiyats whose lands are sold in execution of decrees 
and who are allowed to continue residing inthe 
village are by custom entitled to hold their homestead 
lands without payment of rent and thatit has been 
recorded in the Record-of-Rights that the appellant 
is not liable to beejected by the landlord and that 
he is not liable to pay any rent, does not give the ap- 
pellant the status ofa raiyat. 

The appellant was not recorded as raiyat in the 
Record of Rights. He held no agricultural land in 
the village, infact, no land except the house and a 
piece of land attached to it. There was nothing to 
show that he was a raiyat within the definition of 
the term in the Chota Nagpur Tenancy Act ; 

Held, that it was not clear whether the appellant 
was evera raiyat of the village. Kuxsa Lau Sanu v. 
Firu Sagar Mar-Puras MAL Pat. 754 


Civil Procedure Code (Act V of 1908) Ses 

Succession Act, 1925, s. 301 87 

$8.2 (11)—Legal representative—Person who 

would have got estate of deceased—Creditor, whether 

entitled to decree against surviving brother of 

deceased without proof that deceased has left any 
assets—Hindu Law—Jcint family. 

A person on whom the estate of the deceased 
devolves, would be the legal representative. If the 
deceased ad left an estate thea the surviving 
members of joint faimly would certainly be his 
legal representatives. A creditor of the deceased co- 
parcener is entitled to a decree against the surviving 
brother of the deceased without giving any proof 
that he has got possession over any property be- 
longing to the deceased. When he applies for the 
execution of his decree, then the question will come 
up for consideration whether the deceased has left 
any assets. Ifthe decree-holder can prove that the 
surviving co-parcener got any assets then he would 
be entitled to execute his decree against- surviving 
co-parcener or co-parceners, SUMESHAR BIND v: 


BALDEO Sau All, 51 
8,9, Sge Civil Procedure Code, 1908, s. 11 
302 





8. 9—Right to hold certain religious beliefs 
—Right to exercise rights and privileges as members 
of community—Whether civil rights—Power of high 
priest to excommunicate. 

The right of conscience or the right of individual 
thembers ofa community to hold certain religious 
beliefs and opinions is a religious oneand one that 


cannot be called in question or adjudicated upon in’ 


the Civil Courts, and it is not covered by the 
Explanation to s.9 of the Civil Procedure Code, The 
right to remain in the community or to exercise rights 
and privileges of the members of the community, is of 
course a civil one, and one that must be decided by 
the Civil Court when it is called in questicn. Where 
therefore the members of a community openly 
defy the authority of the chief priest asthey enter- 
tain a conscientious doubt with regard to his ap- 


pointment, then the high priest surely has the power’ 


in exercise of his duthority, to exclude ' them from 
the membership of the community with its attendant 


(1935 
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rights and privileges. MANSOORALI ‘y,  TTAIYABALI 
MOHAMMAD ALL Nag. 302 


s. 10 —Two Couris having concurrent juris- 
diction—Suit instituted in one—If a bar to 
institution of another suit by other party in the 
other Court on same subject-matter—Remedy to avoid 
multiplicity of litigation. . 
lf two Courts have concurrent jurisdiction, the 

institution of proceedings by one party in one 
Court, cannot in law, prevent the other party from 
taking proceedings with respect to the same subject- 
‘matter in the other Court, and all that can be 
done in such a case is to stay proceedings in one 
of the Courts on the principles of s. 10, Civil Pro- 
cedure Code, in order to avoid multiplicity of 
litigation, J. Ecunouz v. Amar Nara-Sri Raw 





Lah. 796 

—-—— S$ 11, 
Ser Civil Procedure Code, 1908, s. 92 90 
Sze Res judicata ` 511, 776 





s. 11—Applicability to majors .and minors— . 
Decree against minor represented by guardian— 
Validity—When can be set aside. , 
The law as to res judicata makes no distinction 

between the majority or the minority of a patty 

to a suit. 

So long as a decree subsists against a party, 
it is perfectly validand can be availed of by 
the persons interested in every manner that is 
possible, notwithstanding the fact that the party 
against whom the decree stands was a minor 
at the time of the passing of the decree. The 
only way the law contemplates the protection of 
the minors against the dishonesty of their guar- 
dians, is by permitting the minors to challenge 
the decrees obtained against them and to have 
them set aside’on proof of their guardians’ 
dishonesty or fraud, and unless that is done, 
a minor cannot be allowed to wriggle out of 
the decrees passed against him, or deprive the 
successful litigants of the valuable rights they 
have obtained on the basis of that decree. 
Suer Mowammap v. Dost MOHAMMAD Lah. 801 
s. 11— Consent decree—Effect of— Res 

judicata in respect of such decree. 

A consent decree is as gooda decree as tbat ob- 
tained on contest, especially between the parties to 
the previous suit in which the consent decree was 
obtained, and if a party did not choose to raise any 
grounds of attack or defence in a previous suit 
which could have been raised, had the judgment 
not been confessed, he cannot be allowed toreagitate 
that matter in a subsequent suit which is 
between the same parties litigating under the same 
title, SuamsuL-Nisa v.MunamMmap Jarak Lah, 749 
s. 11—Morigage by one brother—Suit and 

decree—Morigagee purchasing in auction—Vendee 
from widow of other brother filing sutt for posses- ° 
sion—Defence of property having passed | by 
survivorship to mortgagor—Decision in prior sutt as 
to whether brothers were divided—Ttile of auction- 
purchaser accruing prior to _suit—Deciston, if 
operates as res judicata against him. — ; 

Where the mortgagee’s title arose prior to the suit 
in which the decree against his mortgagor was 
obtained, and the mortgegor possessing only the 
equity ofredemption hadnot inhim any such estate 
ag would ‘enable him suificiently to represent the 
mortgagee in the suit instituted after the mortgage, 
the mortgagee is not bound by the decision in the 
suit. : 
` The plaintiff instituted a suit for recovery of the 
suit property purchased by him from the widow of 
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A. His case was that there wasa partition between 
A end his brother P, that the suit property fell to 
the share of A and that after his death it was in- 
herited by his widow from whom he has derived a 
valid title toit by purchase. The defendants al- 
leged that there was no partition between P and 
A and on A’s desth,’P became entitled to all the 
properties by rightof survivorship _and that they 
purchased the property in execution of a decree on 
a mortgage executed by Pin his favour. In an 
earlier suit instituted by A's widow against P and 
another, the question astothe partition had been 
specifically put in issue : 

Held, that the decision in that suit as to whether 
the brothera A and B were divided would not 
operate as res judicata as the title of the auction 
purchaser defendant arose prior to that suit. 
MARUDAMUTHU ASARI V, KUMARASWAMI Asari 

Mad. 268 
—— s. 11—Ubiter dictum in judgment—Whether 

operates as res judicata, 8 

A statement in a judgment, which is merely 
obiter and without which the suit has already been 
decided, does not operate as res judicata. THana Ram 
v. Himtu Ram aa Lah. 816 

s. 11—Res judicata between co-defendants— 

Decision between co-defendants necessary to give 

relief to plaintiff—Decision, whether operates res 

judicata in subsequent suit between co-defendants, 

Where the decision of a dispute’ between co-defen- 
dants was necessary for the purpose of giving appro- 
priate relief to the plaintiff : 

Held, that in a subsequent suit between the co- 
defendants the decision operated as res judicata, and 
that it was immaterial whether one of them in the 
former suit had entered appearance but sided with 
the plaintiff and did not contest the suit, KEDAR Natu 
Goenka v, Ram NARAIN Lat P. C. 485 

S,11—Res judicata between co-defendanis— 

Issue specifically raised and decided but not 

necessary for giving relief to plaintiff—No res 

judicata, 

A sued to enforce a mortgage executed by B 
against B and C who were brothers seeking to 
recover the debt from the joint family of B and C 
as a debt binding on the family. O was implead- 
ed onthe allegation that some of the joint family 
properties had been allotted to Ç in a partition be- 
tween Band CO.. B contended that under the parti- 
tion C had to pay this debt. An issue was raised 
as to whether the partition wes true or notand it 
was found that it was not proved but the plaintiff 
was given a decree against B's share alone on the 
ground that the debt was not binding on the family. 
B then filed a suit against C to recover the debt on 
the basis of the partition deed : 

Held, that though the question as to whether 
there wasa partition between B and C was speci- 
fically raised and decided in the prior suit, it was 
not necessary in that case for the decision of the 
claim of the plaintiff and, therefore, the decision in 

. the prior suiton the question was not res-judicata. 
Vepa KrisonaswaMI MUDALIAR ~v. VEDA Matar 
MUDALIAR Mad, 1047 

s.11—Res judicata between co-defendants — 

Plea of plaintiff and one defendant identical—Plea 

of co-defendants conflicting — Conflict decided— 

Decision, if operates as res judicata. 

In order that a decision may -operate as res 
judicata as between co-defendants, it is not necessary 
that there should beefirst a decision of the conflict 
between the co-defendants inter se, before the deci- 
sion cf the plaintiff's plea. Although the plea of 
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the plaintiff and the non-contesting defendant be 
identical, if there is really a conflict between the 
co-defendants and there is a decision of the conflict, 
the decision would operate as res judicata between 
the co-defendants. SaeoDsy Sınca v. Firm Karan 
Oxuanp & Sons $ Lah, 771 
s5, 11—Suit by mahant challenging alienation 
by predecessor—Dismissal of suit—Subsequent suit 
by succeeding mahant— Whether barred—Absence of 

proof of collusion or fraud. i 

Where a suit bya makant impeaching an aliena- 
tion of math property by his predecessor has been 
dismissed, the decision binds the succeeding mahant 
and his suit for possession challenging the sale will 
be barred bys. 11, Civil Procedure Code, in the 
absence of collusion or fraud. Kuper SAHEB v, 
PHUNNANRAI 5 All. 1092 
——-s5. 11, 9— Suit different in form but question 

directly in issue same— Decision in prior suit, if 

operates as res judicata. . 

Even if the form of the subsequent suit is different 
from that of the prior suit, where the main question 
directly in issus is the samein both, the decision 
in the former operates asres judicata in the sub- 
sequent suit. Mansoorai v, TAIYABALI MOHAMMAD ALT 
Dawoopr BOHRA Nag. 302. 
———s. 11, Expl, I1V—Claim in suit baséd on will 

—Will declared invalid in previous suit between 

same parties—Suit, if barred—Plea that might 

have been taken, not taken—Whether can be raised 
` in subsequent suit. 

The claim in a suit was for declaration that a 
house wasthe exclusive property of the plaintiff 
under the will of his father. The validity of the 
will wasin isaue in the previous suit where it was held 
that the will was invalid and not binding on the des- 
cendants of the father, Both the contesting defend- 
ants were parties to the previous suit : 

Held, that the decision in the previ>is suit was 
res judicata, 

Where a plea could have been taken but was not 
taken in the prior suit, the plea is barred in-a 
subsequent suit by reason of s, 11, Expl. 1V Civil. 
Procedure Code. Diwan CHAND v, Kisuorrt Lan 

Lah. 368 

— s. 11, Expl. IV—Might and ought—Identity 

of issues and not identity of subject-matter is 
relevant—Constructive res judicata, 

if the decree made in the earlier suit is such 
as would be inconsistent with the plea which might 
and ought tohave been raised, but not actually 
raised, it must be taken that there has been, for the 
purpose of res judicata, a final decision by neces- 
sary implication. Actual decision on a plea not 
taken cannot be possible and unless this is prin- 
ciple the rule of constructive res judicata 
as formulated in s. JL of the Code would be 
rendered almost nugatory. In questions of res judi- 
cata identity of the issues and not identity of the 
subject-matter is relevant. To hold that there would ` 
not be constructive res judicata unless the subject-.. 
matter be identical would be to introduce’ in 
Isp}. IV to s. 11 of the Civil Procedure Code 
words which are not to be found thera. Bisunppapa 
Samanta v, MUHAMMAD ESMAIL SIRCAR Cal. 381 
——s, 11, Expl. V. Sge Civil Procedure Code, 

1908, O XXXIV, r.6 ; ; 533 
= s. 11, Expl. Vl—Applicability. 

Explanation Vt to s L, Uivil Procedure Code, 
applies to those suits only which are instituted in a 
representalive capacity. When the plaintiff can in 
no way be treated as a representative of the plaint- 
iff inthe prior suit, nor deemed to claim through 
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her, the Explanation aforesaid does net apply. 
Kissen Sina v, PARTAPI Lah. 1006 
———- 88.16, 20 - Suit for rent—Whether one for 

obtaining relief in respect of immovable property— 

Jurisdiction of Court within whose limits cause of 
‘action arose in part—Contract made and agreement 

executed within limits of Court at C. 

‘A suit for rent by a landlord against his tenant 
is not one to obtain relief respecting immovable 
property, as in such a suit there is no relief claimed 
in respect of land nor is it sought to deal with it in 
apy way whatever. Such a suit can be instituted 
jn a Court within the jurisdiction of which the 
cause of action arose wholly orin part. Thus, such 
a suit can be instituted in a Oourt within whose limits 
the contract was made and the agreement executed, 
NEELAKANDA Piktar v. K, A. Kungu Pirar Mad. 281 

s. 20 (c)—Breach of contract—Suit, if can 

«be filed where part of cause of action arises. 

The breach of a contract occurs in the place where 
it has to be performed. Consequently, when a suit 
is brought on the breach, the place of performance 
ja a place where part of the cause of action arises, 
NatTHUBHAI RANCHHOD V. CHHABILDAS DHARAMCHAND 

Bom, 248 

——-s, 24. Serr Civil Procedure Code, 1908, s. 92 
i 1086 

~—$, 24— Provincial Small Cause Courts Act 

(IX of 1887), s. 32 (2)—Suit instituted as original 

suit—Transfer to Small Cause Sideowing to 

increase of Small Cause Jurisdiction—Trial as 
small cause—Legality. 

Certain suits were filed as original suits in a Court 
which had both Small Cause and Original Jurisdiction, 
The pecuniary limit of the Snall Cause Jurisdiction 
of the Court was subsequently increased so as to 
pring these suits within the Small Cause Jurisdiction 
ofthat Court ‘The District Judge transferred the 
suits to the Small Cause Side of the Court under e. 21, 
ip Procedure Code,and ths suits were tried as 
such : 

o Held, that though the District Judge had power to 
transfer the suits, they still retained the character of 
original suits in view of the provisions of s, 32 (2) 
of the Provincial Small Cause Courts Act, and as they 
were tried as Small Cause Suits, the trial was irregular 
and the cases should be retried as original suit. 





CHERIA MANMAD v, MAMMAD Mad, 612 
s. 24 (4) See Provincial Small Cause 
Couris Act, 1887, ss. 4, 16 122 


———§ ss. 24,104, O. XLIII, r. 1— High Court, 
whether can order transfer under 8. 24—Appeal 
from such order—Maintainability. 

The High Court has jurisdiction to make an order 
of transfer under s. 24, Civil Procedure Oode, and 
not being a “judgment ”, neither under the Code 
nor under any other “ express enactment,” an oraer 
of transfer made under s. 24 is not subject to appeal. 
DAYABHAI JiwaNnDass V, MURUGAPPA CHETTYAR 

Rang. 1107 S. B. 

——— SS. 38, 39, 41, O. XXI, r.10—Transfer of 
decree to another: Court for execution— Application 
to first Court to execute wt or transfer it to another 
Court for execution or to transfer itto same Court 
for execution—Whether valid when made before 
proceedings taken in other Court have been certified 
before first Court—Such application, if a step-in- 
aid—Limitation Act (IX of 1908), Sch. I, Art, 182. 
Per Full Bench. When a money decree has been 

teansferred by the Court which passed it for execu- 

tion toanother Court, an application to the first 
Court (a) to execute the decree, (b) to transfer it to 
another Court for execution and (e) to transfer it 


INDIAN OASES, 
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for execution to the same Court is a valid applica- 
tion, even if such an application is made before the 
proceedings taken in the other Court have first been 
reported and certified by that Court. Such an ap- 
pucation is a step-in-aid of execution so as to save 
imitation provided by Art. 182, Sch, I, Limitation 
Act. 

Per Skemp, J.—Once the decree is 
trial Court to another Court, it is no longer the 
duty of the former Court to execute the decree, 
the proper Court being the transferee Court. Con- 
sequently, an application made to the first Court to 
send the decree to the transferee Court where it 
had already been sent once and whence it had not 
bean sent back, isnot an application in accordance 
with law to the proper Court or a step-in-aid of 


cent by the 


execution, KANTI NARAIN v, MADAN GOPAL } 
Lah. 488 F. B; 

——s, 47. 
See Execution 343 
Ser Hindu Law 658 
See Provincial Insolvency Act, 1920,8.28(2) 862 


Sze Provincial Small Cause Courts Act, 1887, ee 
——— 8. 47—Applicability and scope. 

Section 47, Civil Procedure Code, refers to there 
matters, the execution, discharge or satisfaction of 
the decree. The execution of a decree is the carry- 
ing out of a decree ; the discharge or satisfaction of 
the decree also involves the idea of carrying out the 
desree. None of these three words implies restitution 
which is a different idea and implies the restoring of 
something which hes been taken in execution and to 
that extent the rectification or alteration of some 

roceeding in execution discharge or satisfaction. 
Restitution isin fact the converse of the ideas 
embodied in s 47, Jiwa DAL v. KHARAGJIT SINGH 
f All. 677 
S.47—Suit for declaration ihit decree is 
satisfied by agreement and payment—Maintain- 

ability. z 

A suit for declaration that a decree has been ex- 
tinguished by an agreement to accept and the ac- 
ceptance of a certain amount, is not maintainable 
as the question between the parties is whether the . 
decree has been satisfied or not and this isa ques- 
ticn relating tothe satisfaction of the decree. Sec- 
tion 47, Civil Procedure Code, is explicit on the 
point that the question cannot be determined in a 
separate suit. P. V.V. R. P. L. Cuurtyar Firm v, 
Daw Pwa Kywe Rang, 814 
S. 47—Test to see if order is one under 8, 47, 

Civil Procedure Code, 

Unless some question of the nature specified in 
s. 47, Civil Procedure Code, is determined, an order , 
passed in execution proceedings between the parties 
to the decree cannot be considered to be one under 
s. 47, Civil Procedure Code. AspuL Hamin v. Firm 
SBYAM LAL-OHIMAN Lan All. 426 
— s. 47 (1), (3)—Sub-s. (3), when comes into. 

operation—Question between rival representatives 

of one party—Other party disclaiming interest in 
question--Sub-s, (1), if applies—Appeal against | 
order deciding claim of rival representatives— 

Competency of. 

Section 47 (3), Oivil Procedure Code, must be 
read as ancillary to sub-s. land only comes into 
operation whee there is a question arising 
between the parties to tke suit or their repre- 
sentatives relating to the exegution, discharge or 
Satisfaction of the decree, and it does not apply to 
@ case in whichthe question is between the rival, 
representatives of one party, the other party having 
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throughout disclaimed any interest in the question, 
. In such a case no appeal would lie 
the order of the Court deciding the claim of the 
rival representatives. CHANnan Suu v, oe KON 

ah. 73 


88, 47,144—Dismissal of appeal with costs 
to respondents—One respondent alone applying for 
execution of costs—Objection ihat decree was joint, 
- dismissed — Deposit of cost in Court— Court ordering 
the deposit to be paid to defendant No. 1—Appeal 
against dismissal of objection allowed—Application 
for refund of amount deposited— Held, neither s. 47 
nor s. 144 applied, and that remedy was to appeal 
against order directing amount of depesit to be 
paid to defendant No. }. 

The appellant as plaintiff had brought an election 
suit against defendant No. 1 and defendant No. 2. 
In appeal the High Court dismissed the appeal of the 
plaintiff with costs to the respondents-defendants, 
Defendant No.1 applied for execution of the entire 
decree for costs. Objection was taken by the plain- 
tiff that the decree for costs was a joint decree and 
not intended for defendant No. 1 alone. The lower 
Court dismissed this objection. Subsequently a 
warrant was issued in execution and the whole costs 
were paid into. the lower Court and an inquiry was 
made by the lower. Court from defendant No 2, as 
to whether anything had been  spentin the High 
Court as costs of the case and the reply was that 
nothing had-been spent by them. On this assurance 
the lower Court passed an order that the whole 
amount of costs deposited should be paid to defendant 
No 1. The-plaintiff brought an appeal in the High 
Court against the order dismissing his objection but 
he did not bring any appeal against theorder giving 
the whole amount of costs to defendant No. 1. The 





appeal of the plaintiff was allowed and it was held: 


that defendant No. 1 alone was not entitled to execute 
the decree for costs and that the execution applicaticn 
of defendant No } should be dismissed. Subsequently 
the present application headed: “Application undcr 
8. 144, Civil Procedure Code” had been made for tle 
refund of the amount paid by tke Court to defendant 
No. 1, Rs. 257-1-0, with interest and costs: 

Held, that neither s. 144 nor s., 47 applied to the 
case, and that the remedy of the appellant was to 


appeal against the order by which the Court directed ' 


the whole amcunt to Le paid to defendant No.1. 
No appeal was taken, and by neglecting to take 
an appeal, the appellant Jost any right to have that 
order varied which he might have bad. Jiwa-Lau 
Evipey. Kaaragsit SINGH MISRA All, 677 


$ 53—Decree-holder,if can enforce father’s 
obligation under surety bond against son by attach- 
ment and sale of latter's undivided share 
Jamily property. 





Section 53 of the Code of Civil Procedure enacts œ. 


rule of. procedure only and is not intended to affect 
in any way the extent ofa son's liability for his 
father's debts under the Hindu Law. The expression 
“property in the hands ofa son” in that secticn does 
not necessarily signify tangible property exclusively 
possessed by the con without any co-sharers or cc- 
parceners; it means and includes the undivided share 


of the son in the joint family property held by himself.. 


and the other co-parceners who may be in existence. 


Jt is, therefore, open to the decree-holder to enforce. 


the cbligation incurred by the father under the 
surety bond, againat his son by attachment and sale of 
the latter's undivided ebare in the joint family pro- 
perty. Marak Crann v, Hira LAL Oudh 945 
ss, 53, 50,52, Sen Hindu Law 53 
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——s, 60. f 
Sez Hindu Law 853- 
Sze Maintenance 1089 


s. 60 (c)—Agriculturist— Test io determine 

-if a person is an agriculturist. 

The test applied in deciding whether a person is 
an agviculturist is whether his main source of income 
was derived from cultivation or not. The term 
“ agriculturist * used in cl. (e), s. 60, Oivil Proce 
dure Code, is used in the sense ofa person who ig 


an agriculturist by profession, that is, a person 
whose main source of livelihood is cultivation. 
Trecoxr Prasan v. Kuns Begarr Lan All, 986 





—s.60 (e)—Right to claim compensation, if 
mere right to sue—Whether can be attached in 
- execution. à 
The right to claim: compensation being a mere 
right to sue, cannot be attached in execution. Mouan 
Lat Lap v. Morr Lan MARWADI Nag. 587 
———8 60 (p)—Civil Procedure Code, if applies. 
: only to movable property. R i 
- Section 60 (p`, Civil Procedure Code, applies. only to, 
movable property. AnmaDv AcHARras Rau Pesh, 953 
—— sS. 66. Sre ,Civil Procedure Code, 1908,: 
-0. XXI, r.15 . . aa 482. 
ss. 66, 100—S. 60, scope of—S 66 applies, .. 
: where one of parties is transferee from auction- 
\ purchaser, — =. i. 2 i , 
Section 68, Civil Procedure Code, applies not only - 
to cases in which the property is claimed against an` 
auction-purchaser himself, but also where it is 
claimed against his representative-in-interest, i 
Where the .auction-purchaser is, no party and is: 
indiferent as to which of the two contending parties 
is held to be entitled to the property, purchased by 
him, he being admittedly a mere -stake holder, s. €6 
does not apply. Thisdoes not apply to case where 





the defendant.isa transferee undera valid title deed 
from the auction-purchaser. Sarra | KHATUN v. 
QuTUBUDDIN Jil. 615 


$. 72—Collector, if can represent that: 
temporary alienation is objectionable — Question of 
maintainability of objection is for Court io decide— 

Punjab Alienation of Land Act (XIII of 1£00), s. 16 

—-Prohibition under—Nature of. 

Section 16, Punjab Alienation of [.and Act, prohibita’ 
the sale in execution of a decree of land belonging to‘ 
an agriculturist;.it does not however prohibit its tem- 
porary alienation, Unders. 72, Civil Procedure Code 
the Collector is empowered to represent to the Court 
tbat the public sale of land in other cases is objection- ' 
able and thata temporary. alienation of the Jand’ 
would satisfy the decree He has however noautho-- 
rity to represent’ that a temporary alienation is^ 
objectionable and even if he represents that a public 
sale is objectionable it is for the Court to decide 
whether his objection should be maintained. Anmap’ 
vV, ÅCHARAJ Ram N Pesh. 953. 
— sS. 91— Public nuisance—Road used as. of. 

right by -public—Consiruction on it — Whether 

constitutes public nuisance — Suit for removal of 
obsiruction—Special damage not claimed—Per- 
mission of Advocate-General, necessity of — 

Plaintiff, Muslim community, whether “public'— 

Penal Code (Act XLV of 1860), s- 2£68—General 

Clauses Act (X of 1897), s. 3, cl, 44. ; 

Making constructions upon a road which is used. 
as of right by the public would constitute a public 
nuisance within the meaning of s 91 of the Civil Pro- 
cedure Oode. Where therefore in an action for 
obstruction of a public highway the plaintiffs do pot 
claim to have suffered any special damage, the suit 
is not maintainable without the permission of the’ 
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Advocate-General under s. 91, Civil Procedure Code. 
The fact that the plaintiffs form only a Muslim 
community or the Muslims of the neighbourhood 
makes no difference for they are included in the 
word “public” which js used in the expression 
“public nuisance”. RaGHUBAR vV. Mapakr Oudh 638 
- s. 92—Mutt—Suit for scheme in respect of 
t endowments—Maintainability. . 

Where some of the endowments of a mutt are 
endowments for a specific purpose, 
framed under s. 92, Civil Procedure Code, atleast in 
respect of those endowments. VYTHILINGA V. SANKARA- 
LINGA Mad. 589 

s. 92—Scheme by District Judge in pursuance 

of High Courts order—Person appointed as 
mutwalli—Person not party to original action, if 
can appeal against order of District Judge—Patna 

‘High Court Rules, Chap. VI, r. 5. 

The matter arose out of an action in the Court of 
the District Judge, the subject-matter of the action 
being a wakf. The mattercame on appeal to the High 
Court whereupon in pursuance of the order passed 
by the High Oourt, the District Judge formulated 
a echeme for the management of this wakf con- 
taining certain rulee which regulated the appoint- 
ment and discharge of a mutwalli anda mutwalli 
was appointed : > -` 

Held, thata person who was not a party to the 
original action could not appeal from the orders of 
the District Judge; : 

Ifeld, further, that, as the interest cf such a per- 
son, if any, arose before the decree or order and not 
afterwards, he did not come under cl. (d) r 5 of 
Patna High Court Rules. ZABIRTL Haqus v. RASHID 
AHMAD Pat, 477 
s. 92— Scheme — Clause investing Court with 

general pou ers and duties of superintendence over 

anstitution — Whether ultra vires—Remedy by 
application where law requires sutt~ Whether can 
be provided by framers of scheme. 

Where the effect of a clause in a scheme settled 
by Court would beto invest the Court with wide 
general powers and duties of superintendence over 
the institution in question the clause is clearly ultra 
vires; it is not competent to the framers of a scheme 
to provide that where the ordinary law requires 
that a suit shall be brought, an application may 
be substituted for is. In many instances especially 
where the allegations amount to charges of 
breach of trust, such an application would run 
counter to the terms of s. 92, Uivil Procedure Code, 
and would evade the safeguards imposed by that 
section, Even where the subject-matter of the 
petition would not fall within the terms of s 92 
no scheme can give to the Court a special jurisdiction 
any more than private persons, by contracting to- 
gether, can give the Court power to deal in a parti- 
cular way with any matter which arises between 
them, NARASIMHA PAI v. CHANDU . Mad. 586 
s. 92— Scheme drawn up in proceedings 
under s 92—Application to District Judge for 
removal of trustee and appoiniment of another— 
District Judge, whether has jurisdiction in the 


matter—Proper procedure. ` 
for removal of a trustee and appoint- 











A suit A 
ment of another can be filed only with the sanc- 
tion of the Legal Remembrancer for that purpose, 


And although the echeme is originally drawn up 
in a proper proceedings under s. 92, Civil 
Procedure Code, that fact does not remove the 
necessity imposed by the section for the obtain- 
ing of sanction before the Court can act under 
the section and remove & trustee or appoint 
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another, Consequently, where such an applica- 
tion is filed before a District’ Judge he has 
no jurisdiction in the matter, and the proper 
procedure is to get the necessary sanction under 
s. 92, Civil Procedure Code, and proceed by way 
of suit, Sauna Kuan v. BHURE SHAH All. 202 


— ss, 92, 24—Suit instituted in District Court. 
— Subsequent Government notification empowering 
First Class Subordinate Judge to hear such suits 
—Held, notification ultra vires and transfer by 
District Judge void. 

Subsequent to the institution of a suit under 
s 92, Civil Procedure Code, in & District Court, 
the Local Government passed a notification that'a 
certain First Class Subordinate Judge was empower- 
ed to hear such suits and the District Judge trans- 
ferred the case to such Subordinate Judge : 

Held, that the notification did not deal, as it 
should, with the institution of suits, but merely 
with the hearing of suits properly instituted, and 
was ultra vires and had no effect undèr s. 92. 

Held, also thatupon any construction the notifica- 
tion did not authorize the Subordinate Judge 
to hear suits which had already been instituted. 
Therefore, the notification cannot be relied upon asa 
justification for the transfer of the suit and apart from 
the notification, the District Judge had no power to 
transfer the suit. Duoripual v.PracpassI Bom. 1086 


-—— ss. 92,93 and 11- Suit under s. 92 decided 
on November 2t, 1930 — Permission of Collector 
obtained—No sanction of Local Government— 
Subsequent decision of Privy Council in another case 
deciding sanction from Local Government necessary 
—F ffect of Privy Council decision, if retrospective 
— Judgment of such previous suit, if res judicata. 
A suit was brought under s. 9: of the Oivil Pro- 


‘cedure Code and the permission of the Collector to - 


bring the suit bad been granted under s. 93 of the 
Code, but no sanction, however, of the Local Govern- 
ment was obtained. The procedure was that ordi- 
narily followed at the time in Berar andas laid down 
in Civil Circular No I.8. Thejudgment in suit 
was passed on November 74, iQ, About a year 
later a case from the United Provinces _ before 
their Lordships of the Privy Council in Prem Narain 
v. Ram Charan, 136 Ind. Cas. 461 was decided. It was 
argued now that in view of that decision , all suits 
previously decided in which only the permission of the 
Collector had been obtained under £. 93 of the Code 
were without jurisdiction and, therefore, the decree in 
such suits are nullities: . 

Held, that the Privy Council decision had no re- 
trospective effectand since the permission of the 
Collector was obtained, the suit was not without 
jurisdiction and hence the judgment was res judicata. 
TRASULKHAN V. JAMMA MASJID, SABONGARPURA, AMRAOTI 

: . Nag. 90 

——— 8.97, O. XXXIV, r. 4—Preliminary decree in 
mortgage suit —Nature and effect of —Passing of 
final decree—Appeal from preliminary decree— 

Competency of. . 

The preliminary decree in & mortgage suit has an: 
independent existence and as the person aggrieved 
by it ia bound to appeal from it, that right cannot 
be taken away by a final decree being passed either 
before orafter the presentation of an appeal from 
the preliminary decree. Consequently, even after 
the passing of a final decree it is oje to 
a party to preferan appeal.against the preliminary 
decree and if that appeal is aecepted, the final 
decree falls with the preliminary decree. GURMUKH 
Sixes v, Say Rau ` Lah. 416 
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———S._ 99. Szz Civil Procedure Code, 

O. XXIII r.1 ` i 
——— 88. 99, 115— Applicability of s. 99 to 

insolvency proceedings. 

Although s. 99, Civil Procedure Code, is limited 
in its terms to decrees, itis illustrative of a general 
principle that s. 99 governs insolvency proceedings 
aswell, VITHAL BALAJI Kasar v. CHUNNILAL BHAWANI- 
DAS Nag 242 

S. 100—Custom — Finding on question of 
custom, whether one of fact. 

A finding on the question of custom isa finding 
of factin so far as it records what happened and 
in so far as it gives weight to the opinion evi- 
dence, JAFAR REG v. UJAGAR LAL All, 30 


§,100—Finding in respect of adoption— 
Finding of fact which cannot be disturbed in second 
appeal. 

A finding in respect of an adoption is one of 
fact and conclusive and it’ cannot be disturbed 
in second appeal especially when there is legal 
evidence to support it. QURDEY SINGH v. NARANJAN 
Sinqu Lah, 865 (a) 
8. 100 — Finding of fact supported by evi- 
dence, whether can be challenged in second appeal, 
A finding cf fact, supported by evidence, cannot be 


1908, 
287 








challenged in second appeal. Nazir Sixca v. Laxav 
AHIR All. 530 
———S. 100—Finding of fact—What witnesses 


Basti by use of a particular word is a question of 
act. 

It isa question of fact asto what was meant by 
the witnesses by the use of a particular word and 
it is not for a Court of second appeal to reverse 
the finding on the meaning of this word of the 


lower Appellate Court. Fira Ram Samat-Ras RATAN’ 


v, IMAMI All, 526 


—8. 100— Finding on question of fact by First 
Appellate Court, whether final. . : 

In the absence of error or defect in the procedure, 
the finding of the first Appellate Court upon a ques- 
tion of fact is final, however gross or inexcusable 
the error may be, LALDHARI TEWARI v. JHART TEWARI 

Pat, 470 

8.104, O. XLIII, r. 1, O. IX, r. 13—Right of 
appeal, naiure of—Dismissal for default of 
application to set aside ex parte decree—Application 
to set aside that order—Dismissal of, on merits— 

Appeal from order, if lies. ' 

Under s. 104, Oivil Procedure Code, a right of 
appeal which is a substantive right, is enjoyed only 
in respect of orders specified in that section or in 
O, XLII, r. 1. 

Where an ex parie decree was passed against the 
defendants and their application under O, IX, 
r. 13, being dismissed for their default they 
applied to have that order cet aside and their ap- 
plication restored and this was dismissed on 
merits ; 

Held, that no appeal lay against that order. SADAYA 








PADAYAOHI v, CHINNASWAMI NAIDU Mad. 1012 
—T775.105. Sez Civil Procedure Code, 1908, O. 
XXXVII, r. 3 778 


——— 5.105 (2)— Prohibition under s, 105 (2), when 
exists 
The prohibition under s, 105 (2), Civil Procedure 
Oode, exists only if an appeal lay from the order 
of. remand and where no appeal lies, there is no pro- 
hibition. MrarziBream v, GULZAR Since All 1119 
—— s. 109 (c)—For certifying case as fit one, 
issue must be of general importance, ` 
. In order to certify a case as being a fit one for 
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appeal to the Privy Council ‘the issue involved 
must be one of general importance, 

Where the defendant was unable to plead before 
the High Court that he had. discovered 
new and important matter, and this was one of the 
grounds on which the application for review was 
dismissed: : 

Held, that certificate that a caseis a fit one for 
appeal to His Majesty, should not be given. Rau 
PRASAD v. TRILOK NATH All 614 

£.110—ZLeave to appeal to Privy Council— 

Law correctly applied by lower Courts to set of 

facts concurrently found by them—Substantial 

question of law, if exists —Leave to appeal, if can 
be granted, 

Where the law about which there can be no two 
views has been applied to a set of facts concur- 
rently found by two Courts and to which it is right- 
ly applicable, there is no substantial question of 
law involved such as will justify the High Court 
granting leave to appeal to the Privy Council. Me. 
K. O. Mouxagrsr, OFFICIAL Reozivere v. KHAJEMALI 
Kuan Cal, 605 
——s. 119 ~ Plaintiff changing allegations —Iligh 

Court finding them true and decreeing suit— 

Whether involves question of law, for aypeal to 

Privy Council. 

In the beginning the plaintiff had made certain 
allegations which ata subsequent stage of the trial 
he changed and the High Court found that the new 
facts alleged by him were the correct facts and 
having found them true, it decreed the plaintiff's 
suit : 

Held, that no & substantial question of law was 


Anyolved within the meaning of s, 119, Civil Proce- 
‘dure Oode. Bar Muxanp v. Mapan Goran Lah, 1024 





s. 115. 
Sre Arbitration 1017 
Steg Civil Procedure Code, 1908, e. 99 . 242 
Sge Oivil Procedure Code, 1908, O. VI, r. 17 112 


Sek Oivil Procedure Code, 1908, O, XVIT, r.3 1021 
Ser Civil Procedure Code, 1908, O. XXI,r.58 173 


See Madras Estates Land Act, 1908, s, 205 1066 
Sre Representative suit p 894 
See Revision 783 


s. 115—Arming unauthorised person with 
authority to harass defendant—Whether amounts to 
miscarriage of justice, 

To arman unauthorised person with an authority 
to harass the defendant to whom valuable right has 
been secured on account of the contumacious dis- 
regard of the law by the Official Receiver does 
clearly amount to a miscarriage of justice entitl- 
ing the High Court to exercise its revisional jurisdic. 
tion. LACHHU v. MOHAN LAL Lah, 900 

s.115—Lower Court not considering question 
before it—Revision, if competent, 

Where the lower Oourt does not consider the 
question before it, it does not exercise its jurisdic- 
tions and revision is competent, MADHURI JBA v. 
ÅWADH OHAUDHURY Pat. 432 
—---—8. 115— Refusal to allow amendment, whether 

‘case decided’ within s. 115. i 

The refusal to allow an amendment of the plaint 
8. 115 
Beni Prasan v, Satia Rau 
All. 112 
order— 
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s. 115—Revision — Interlocutory 

Practice—Rangoon High Court. 

The Rangoon High Court has always entertained 
applications in revision with’acertain amount of 
freedom, even when the cases are not complete, if 
to allow a case toproceed would result in waste of 


xvi INDIAN GASES 


Civil Procedure Code—contd. - 


time, trouble and money. Oxettyar Fieu v. Daw 
Pwa Kywe a Rang. 814 
———- s. 115, 0. XXII, r. 1—0rder under 
0. XXIII, r.1— Interference in revision — When 
proper. x z 7 
The High Court is very reluctant to interfere in 
revision with orders passed under O. XXIV, r. J, 
Oivil Procedure Code. But the reluctance has been 
in every case to interfere with the discretion of the 
Court. Where the Court has not observed the rule 
and has not had before it the considerations by 
which it ought to be guided, it is certainly proper to 
exercise the revisional powers of the High Court. 
-Ragaupir Das v, SITAL PRASAD “All, 673 
5,115, O. XLI, r. _1 (2)— Order on some of 
:ı several issues in a case—Revision, competency of. 
The High Court has power to interfere in revieion 
.with a decision pronounced on one of the several 
jssuesin a cage but it would not interfere unless the 
particular point can be, shortly and conveniently 
disposed of by way of revision. i 
It is the duty of the Court to pronounce upor all 
theimportant points in an appealable case. VYTHILINGA 
PANDARA SANNADHI ADHINAKARTHAR, THIRUVADUTAURSI 








Mutt v. SANKARALINGA THAMBIRAN Mad, 589 
- s 141. Sze Madras Hindu Religious 
Endowments Act, 1927, s. 18 925 


—— s, 144—Scope of. f NAA 
Section 144, Civil Procedure Code, allows restitution 
only in the particular case where an Appellate Court 
varies or reverses a decree of a lower Court. JIwA 
LAL v, KHARAGIT SINGH . All, 677 
8.149. Sen Cisil Procedure Code, 1°08, 
0. XULV, r. 1 347 
s.151. 
Sex Civil Procedure Code, 1908, s. 152 810 
Ses Oivil Procedure Code, 190?, O. XXII, dearer 
s. 151—~Order reviewing previous order under 
s. 151—A ppeal—Competency of. ed 
No appeal lies ‘from an order passed by the 
Court under s, :151, Civil Procedure Oode, re- 
viewing its previous order, Papas Ouanp-Asa Ram v. 
BAHADUR SINGH’ _ _ Lah, 1083 
ss. 151, 152, 153—Plaint giving wrong 
person as defendant—Mistake alleged to be due to slip 
— Decree passed against wrong person—Application 
for amendment—Procedure. ` “ies i 
The plaintiff having made an application that by 
mistake he had not named B inthe plaint but hap 
named H with the result that the deoree was given 
against H whereas the decree really should have 
been given against B, the Court has made the fo]- 
lowing order :—‘ It is, therefore, „ordered that the 
decree is set asideand the suit will be reheard ;” 
_ Held, that it was not possible at this stage to 
say whether there has merely been an error arising 
from an accidental slip, ora misconception in the 
‘framing of the suit. lfthere was an error that could 
Þe corrected by proceedings under ss, 151 to 
Qivil Procedure Code, then the proper course was 
for the Court to send a notice to B and give him 
an opportunity of showing that the error was not 














merely one that could be cured bya summary 
procedure of this kind, If he could show. that the 
error was not of this nature, then the plaintiff's 


application would no doubt have to be dismissed, 
But if he failed to show this, then -there was no 
reason why the Court should not make the neces- 
sary correction under the provisions of ss. 151 to 153, 
Oivil Procedure Code. In this case, however, the 
order would be not that the decree should be set 
aside and the suit re-heard, but merely that a nomi- 
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nal correction shculd be made in the record of the 
proceedings. The order should not beons for set- 
ting aside the decree and: re-hearing the suit de 
novo. BHAIRON LaL v Harpins CHAUDHARY All, 277 
s. 152—Error not arising from accidental 
slip or omission but owing to statements of parties ` 
and Court's carelessness — Amendment, if can be 
allowed. ioy 

Where although the judgment and decree were 
not in accordance with the award, the error did not 
arise from anything which can be called an acciden- 
tal slip or omission, but the error arose because the 
Court believed, owing tothe statements ofthe par- 
ties and owing to its own carelessness, that the 
award was one for money, tke Court is not empower- 
ed to make an amendment under s, 152, Oivil Proce= 
dure Code. Deyr Das Mrencena Rav v, Jaruri RaM 
Taxar Ram . Pesh 209 
———88 152, 151—Amend nent of decree— Whether 

appeal lies —Appeal barred by limitation—Time, 

whether can be extended under Limitation Act (IX 

of 19°8),s.5—Not amending decree under s. 152, 

Civil Procedure Code—Whether failure to exercise 

es alae — Interference by High Court under 

s. lol, 

The amended decree supersedes the original decrce 
and soan appeal lies against the amended decree. 

Evenifan appeal against the amended decree is 
ordinarily barred by limitation, nevertheless time 
can reasonably be extended unders,5 of ths Limita- 
-tion Act in view of the amendment. 

Where an application unders, 1°2, Oivil Proc dure 
Code, is rejected by the Court it fails to exercise the 
jurisdiction vested in it, and revision unders. 115, 
Civil Procedure Code, lies against the order. Even 
if it be held upona strict construction ofs, 115, 
Code, that the High Court is pre- 
cluded from interfering under that section, it is open 
to it to interfere under s. 151, Civil Procedure Code. 
Mowammap Yasin Kyan v. Hansa BIBI Oudh 810° 
— —s$s. 152,153. Ses Oivil - Procedure Oode, 

1908, s. 151 277 
———— 0O. I, r.8—Only representatives appointed by 

Court are parties to suit—Such persons compromising 

suit and Court giving effect to it—Others, if can 

appeal from such decree. 

When a suit is brought in a representative - capacity 
afier obtaining the permission of the Court under O. I, 
r. 8, Oivil Procedure ode, then the representatives 
appointed by the Court are the only parties to the suit: 
and when such persons enter into the compromise of 
the suit and the Oourt gives effect to it, the others 
cannot appeal . from such decres, ABDULLA V. 
PARSHOTAM SINGH Lah, 733 
O, I, r. 8—Representative suit with leave of 

Court—Substitution, if necessary. . ma 

No substitution is necessary in a representative 
suit instituted with the permission of the Oourt 
under O. I,r. 8, Civil Procedure Oode, It is essen- 
tial in these matters to have regard to the. nature 
ofthe suit and the nature of the right sought to be en- 
forced. SURENDRA Nata Sanav, HARENDRA Kumar 








Sawa - Cal, 224 
O.I, r. 2—Contract of lease—Surety for 
lease amount—Suit for instalment due—Decree 


amount partly realized—Suit against ‘surety for 
balance—Meanwhile another default in payment of 
another instalment — Another suit against lessee 
and surety—Claim against surety, if barred, for 
not having included this claim ein first suit. 

The plaintiffs leased land tocertain lessees. The 


* lessees bound themselves to pay the sum of Rs, 9,750 


per harvest and the term was for four harvests, 
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The lessors also as a consideration of the lease, 
entered into a contract with the other defendants 
as sureties, the contract of suretyship making the 
sureties liable on any default of the other defend- 
ants. The first instalment was unpaid and, in 
March 1921, a suit was brought in the Revenue 
Court for the sum then due, Rs, 4,750 against both 
the tenants and the sureties, The Revenue Court 
gave a decree against the tenants only and out of 
that decree the plaintifis realized Rs, 3,678 leaving 
a balance of Rs, 2,000. The plaintiffs then brought 
a suit in November, 1923, against the sureties for 


this balance of Rs. 2,000. Eventually the District | 


Judge decreed this suit against the sureties for this 
amount. In themeantime in May 192], another 
instalment of Rs. 4,750 had become due. The suit 
filed in May 1924, was against both tenants and 
sureties for Rs. 4,750. This suit was sent to the 
Collector as the Ciyil Oourt had no jurisdiction 
against the tenants. There was, in the month of 
August 1925, a decree against the tenants, and the 
case against the sureties was returned to the Oivil 
Gourt. In “October 1925, the plaintiffs made an ap- 
plication tothe Civil Court in their action against 
the sureties. It was argued by the defendants 
that the plaintiffs could have brought a suit against 
the sureties for Rs. 2,000 plus Rs. 4,750 which also 
had become due on the surety bond itself as the 
tenants had defaulted : 

Held, that if the plaintiffs had adopted this course 
and sued the sureties alone they would have been 
in the unfortunate position of having elected to sue 


one of two equally liable sets of persons, the prin-- 


cipals and the sureties. Having sued the sureties, 
the right of action against the principals would 
have lapsed. On these grounds the suit was not 
barred by O. lI, r. 2 of the Oivil Procedure 
Code. Monan SINGH v. NARAIN SINGH Lah. 643 
———-0, Il, r. 2—Suit for partition and possession 

~-Cause of action, if same as cause of action for 

suit for future mesne profits—Absence of prayer for 

Future mesne profits in suit—Subsequent suit for 

future mesne profits, if barred by O. II, vr. 2. 

The cause of action for the claim for future mesne 
profits cannot be said to be the same as the cause 
of action for partition and possession. Oonsequent- 
ly, where in a suit for partition and possession of 
property, the plaintiff does not pray for mesne pro- 
tits, a subsequent suit for future mesne profits is 
not barred by O. Il, r. 2, Oivil Procedure Uode 
Kama KALLAPPA PUJARI v., SAIDAPPA SIDRAMA PUJARI 
: Bom. 634 
———— 0O. ll, rr. 2, 6—Joinder of causes of action 

likely to embarrass defendant — Separate trials, 

necessity of. 

Although under the provisions of O.If,r. 2, Civil 
Procedure Oode, a plaintiff may unite in the same 
section several causes of action against the same 
defendant, he cannot be permitted todo so when 
the joinder of such causes of action is likely to 
embarrass the defendant in his defence, and under 
O. IL, r. 6, Oivit Procedure Code, where it appears 
to the Court that causes of action joined in one suit 
cannot be conveniently tried or disposed of together, 
the Court may order separate trials. SUBRAMANIAN 
CHETTYAR v, FIRU oy BLA `> kang 166 
———0. VI,r. 20, Q. IX, r. 13— Substituted service 

—Statement of proces-sserver—Court satisfied that 

substituted service was effected—Presumption, 

rebuttal of —Opportynity to be givento defendant to 

rebut presumption. . 

The fact that the trial Court was careful to obtain 
fhe statementon oath of the process-server before 
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passing the ex parte decree, and that the trial Court 
was satisfied that substituted service had been duly 
effected, does not raise any unrebuttable presumption, 
and it is open to the defendant to prove, if he can, 
that in fact substituted service was not duly effected. 
However difficult that ‘task may be- and however 
strong the presumption that there was a proper 


-substituted service, he must be givenan opportunity 


to rebut the presumption. DHARAM CHAND HARDAS v. 
DHARAM CHAND Pesh. 878 
O. VI, r. 17. See Pieadings 764 
———-0. Vi, r_17,8.115—Suit for demolition of 
construction alleged to have been built by defendants 
as representing certain soctety—Written statement 
saying defendants represented another  soctety— 
Consequent amendment in plaint—Whether should 
be allowed. ; 

The plaintifis filed a suit against defendants 
in the capacity in which the defendants were 
alleged to have acted, that is as representing a 
certain society, for demolition of the unauthorised 
constructionand for possession. ‘The defendants, in 
their written statement, replied that they did not 
act as representing the society mentioned in the 
plaint but representing another society, as its 
President and Secretary respectively. Thereupon 
De plaintif applied for amendment of the 

aint: 

Held, that the real question between the parties 
could not be properly decided without allowing 
this amendment and that it was desirable 
that tbe suit should describe the defendants 
in both capacities in order that other persons 
may not subsequently claim that a decree pasee 
ed inthe present suit would not bind the 
members of both societies. It is’ desirable that 
there should not be multiplicity of suits on: this 
rather trivial matter but that the matter should 
be decidedonce and for all in a suit showing 


what the actual merits of the case are for the 
construction of those things on the plot in 
Ail. 112 


question BENI Prasap v, SALIG Ram 
——— O. VII, r. 11 (Þ)—Order rejecting plaint for 
failure to pay additional court-fee—Appeal from 
order—Subject-maiter of appeal, if same as that in 
suit—Subject-matter, if capable of valuation—-Court 

Fees Act (VII of 1870), Sch. IT, Art. 17, 

Where an appeal is filed against an order rejecting 
a plaint under O. VII, r. 11, Oivil- Procedure Code, 
for failure to pay additional court-fee demanded, 
the subject-matter of the appeal is capable of 
valuation. F 

Per Grille, J, C. and Pollock, A. J. C. (Niyogi, 
A.J C contra) the rejection of the plaint is: such a 
complete and final determination of the rights of 
the parties that there is no room in any appeal 
from such an order for the proposition that the 
subject-matter in appeal is not the same as the 
original suit The same 
court-fee is payable on the appeal as” on the 
plaint : 

Per Niyogi, A. J. C.—The rejection of a plaint 
means only a refusal to entertain the suit and cap. 
in no case imply a conclusive determination of the 
rights of the parties with regard to the matters 
in controversy in the suit, when there is admittediy 
none, It is notcorrect to lay down that the rejection 
of a plaint is such a complete and final 
determination of the rights of the parties that 
there ig no room in any appeal from such an order 
for the proposition that the subject-matter in 
appeal is not the same as the subject-matter of thè 
original suit. All that can with strict accuracy bẹ 


-distinction between 
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‘said about the rejection of the plaint is that it 


conclusively determines that the plaintiff is not 
entitled to bring his suit on any court-fee stamp 
of a value less than what has been found by the 
Oourt. The dispute being only as to the liability 


- of the appellant to pay the ad valorem court-fee 


demanded of him this issue alone can be regarded 
as the subject-matter of the appeal. The rejection 
of the plaint is not open to the interpretation 
that it isa final adjudication of the rights of the 
parties. In point of law, therefore, there can be no 
tinc an order calling upon the 
plaintiff to pay additional court-fees and the rejec- 
tion of the plaint for his failure to pay, 

Per Macnair, J. O, (in order of reference), that the 
order rejecting the plaint must be considered to 
determine conclusively the claim urged in the plaint 
the order rejecting the suit finally disposes of the 
claim made in the plaint so far as the suit is 
concerned and an appeal against this order which 
is deemed to be a decree must be- stamped in the 
same manner as an appeal against any other decree 
which finally determines the fata of the suit. The 
appeal must, therefore, be valued in faccordance with 
the valuation of the suit. GANPATI v. VENKATESH 


Nag. 186 F.B. 

——— 0.IX, r. 9. Ser Civil Procedure Code, 1908, 
O. XXXVIII, r. 9 528 
~—-—— 0. IX, r.10. Sze Land Acquisition Act, 1894, 
s. 18 382 





O. IX, r. 13. 


Ben Civil Procedure Oode, 1908, s. 104 1012 


Segs Civil Procedure Code, 1908, O. V, r. 20 878 


Ses Oivil Procedure Oode, 1908, O. XXII, r.6 876 


O. IX, r. 13—Application to set aside ex parte 
decree—Person in whose favour decree is passed— 

Whether should be named in application—Deposit of 

rocess fee and service of notice—Sufficiency of. 

There.is no provision in the Civil Procedure Code, 
for naming the person or persons in whose favour an 
ex parte decree is passed, in the application toset aside 
the decree. All that is necessary is that an indication 
‘should be given in the application of the particulars 
of the suit in which the ex parte decree had been 
passed. If the suit is so indicated thereis no 
difficulty in finding out from the records ofthe 
case on whom the notice of the application has to 
be given. Itwould be then the duty of the Court 
to direct the issue of notice on such persons and the 
duty of the applicant would only be to deposit the 
process fees and to cause service of the notices. 
DULAL HANDRA v. ATUL KRISHNA Ray Cal, 876 


—O. IX, r.13—Minor—Default of guardian 
—Ex parte decree — Mere non-appearance of 
guardian, whether constitutes sufficient cause for 
setting aside ex parte decree. 
The mere fact of the non-appearance of the 
guardian is not by itself sufficient proof that 
he minor who was represented by 








him was prevented by sufficient cause from 
appearing and is not therefore, a ground 
for setting aside an ex parte decree passed 


against the minor. To constitute a suffi- 
cient cause for non-appearance of the minor within 
the terms of O. IX, r. 13, Civil Procedure Code, 


the default ofthe guardian must be wrongful. 
Noorata Pepa Satyam v, THUMMALAPALLI KRISHNA- 
MURTHY Mad. 1060 





O. IX, r.15— Whether restrospective. 

Rule 15 of O. IX, Civil Procedure Code, is- not 
Testrospective-and cannot be made applicable to ex 
parte orders passed prior to its coming into 
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force. SoMARAJUPALLI v. HINDU RELIGIOUS ENDOWMENTS 
Boarp Mad. 985 
—— 0O. XI, r. 20—Discovery and inspection — 

Suit by agent against principal—Suit on settled 

account—Defendants’ right to claim discovery and 

inspection of accounts— Discovery may precede 
particulars, 

Where in a suit by a commission agent on a pro-note 
said to have been executed by his principal on settle- 
ment of account the defendant asked for discovery and 
inspection of plaintiff's accounts : 

Held, that the right to discovery arose from the rela- 
tion of principal and agent and a settled account 
was no answer to that right. 

Held, further, that if two conditions are satisfied dis- 
novery may precede particulars : first, where the infor- 
mation required is necessarily within the opponent's 
knowledge ; secondly, the Court is satisfied that no un- 
fair attempt to fish out a case is made, If these con- 
ditions are satisfied, discovery may precede particulars 
even where the object of the action isto re-open @ 
settled account. MAJETI RAMACHENDRAYYA V, MAMIDI 
BUCHAYYA Mad.99 
——O.XI,r.20—Order for inspection— Court 
may impose sufficient safeguards. i 

Where an order for inspection is made, the Court 
may impose sufficient safeguards to ensure that the 
right is not abused, MaseTz RAMACHANDRAYYA V. 
Mamipi BUCHAYYA Mad. 599 
————0. XVI, r. 1—Proviso added by Lahore High 

Court—All witnesses, if should be named in list 

filed originally—Right of party to file list until he 

commences to lead evidence, : 

Under the proviso added to O. XVI, r. 1, Civil. 
Procedure Code, added by Lahore High Court, it is 
not essential that all witnesses should be named in 
the list filed originally. It is open to the party to 
file his list up till the time when he actually com- 
mences to lead evidence. Gurpir Sixcuv. Man KAUR 

i Lah. 431 
——— 0. XVII, r. 3,8. 115— Plaintiff and Counsel 
appearing Adjournment refused — Both absenting 

—Suit dismissed on merits—O, XVII, r. 3, if 

covers thé case—Subsequent restoration—Interference 

by High Court. : 

Where on the date of hearing both the plaintiff and 
his Counsel had appeared and on the refusal of 


“adjournment both of them absented and the Court 


dismissed the suit on merits: 

Held, that it would be better to hold that 
such a decision was one on the merits, even though 
the evidence and arguments on behalf of the parties 
may not have been discussed, than to hold thata suit 
has been dismissed for non-appearance of the plain- 
tiff when as a matter of fact the plaintiff has actually 
appeared both by Counsel and in person, and O. XVII, 
r 3, Civil Procedure Code covered the circumstances 
of the case : 

Held, further, that order of dismissal having been 
duly passedand having been embodied in a decree, 
the same Judge had no jurisdiction whatever, four 
months later, to recall the order for merely arbitrary 
reasons aud restore the suit and that the High Court 
could interfere and set aside the restoration. Ram ` 





DULARI v. BHOLA All, 1021 
— O. XX, r. 11—Instalment decree—Duty of 
Court to give reasons for granting instalments— 


Small Cause Court not giving reasons—Power of 

High Court to interfere. 

Even a Small Cause @ourt in granting 
instalments is required under the provisions of 
O. XX,r. 11, Oivil Procedure Code, to state itg 
reasons for granting the prayer. Simply becausé 
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instalment is prayed for and the claim is not con- 
tested, that does not entitle a debtor to get an 
instalment decree as a matterof course. In making 
orders for instalments not only the condition of the 
debtor and his ability to pay must be considered 
but also all other circumstances must be taken 
into consideration, namely, the date when the loan 
was incurred, the amount of the loan, the amount 
of the instalments ordered and the number of 
years in the course of which it is to be satisfied, 
An instalment decree spreading the instalments 
over a large number of years isa thing oppressive 
to the creditor and the Oourt should, in passing 
instalment decrees, be careful to guard also the 
interest of the creditor. Too much pity on a debtor 
is not the consideration which is to prevail over 
all other claims. Where the Small Cause Court 
Judge has given no reasons for allowing instalments, 
the High Court in revision has power to interfere 
with the decree. Manorama DEBI v. WAJADI ACAN 
Cal. 1038 
——— 0O. XXI, r. 2. Sge Decree. 414 
——O. XXI, r. 2— Absence of certification— 

Agreement to adjust decree — Whether a legal 

contract ~Breach of contract—Effect. 
‘ A contract full of conditions cannot be a com- 
plete satisfaction of a decree for money and when 
there is no certification of the adjustment made by 
the Court, even if the intention had been in some 
peculiar manner to settle the decree in this way, 
such adjustment is unenforceable. But thia does 
not mean that a decree-bolder who has adjusted a 
decree with his judgment-debtor and fails to 
certify within the time allowed by law can do 
this with impunity provided only he succeeds in 
preventing any application being made to the Court 
to certify an adjustment before limitation sets io. 
Even an agreement to adjust 2 decree which has 
not been certified isa contract. It is.not an illegal 
or unlawful contract and people who break such 
a contract can always be brought to book by 
means ofa suit based on a proper claim. U AUNG 
Din v. B. K. HALDER Rang. 26 
———-D, XXI, r. 2—Agreement to accept portion 

of decretal amount to be paid in instalments in 

full satisfaction of decree—Whether constitutes 

adjustment— Agreement, if should be in writing— 

Oral evidence of it—Admissibility. 

An agreement to accept a portion of the decretal 
amount to be paid in instalments in full satisfac- 
tion of the decree is an adjustment within the 
meaning of O, XXI, r. 2, and, if certified as requir- 
ed by Jaw,it can be recorded and acted upon 
if proved. It is not necessary that such an agreement 
should be reduced to writing and it is open to the 
Oourt to accept oral evidence of it, MKanyansz 
Duaana v. DHARAMSI DHANA & Co, Bom. 646 

O, XXI, r. 2— Applicability — Judgment- 
debtor cannot decide for himseif and act on 
supposition that decree has been wholly or partly 
adjusted. 

Order XXI, r, 2, Civil Procedure Code, applies only 
to cases in which payment has been made to the 
decree-holder, or where adjustment of the decree has 
otherwise taken place to the satisfaction of the decree- 
holder. It cannot apply to a casein which the ad- 
justment was not accepted by the decree-holder. It 
isnot open to the judyment-debtor to decide for 
himself and act on the. supposition that the decree. 
has been wholly or partly adjusted, though the 
decree holder is unwilling to accept that position. 
Mutual understanding 1s of the essence of the rule. 
It may be that the decree-holder and the judgment- 
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debtor at first agreed toa certain adjustment of the 
deeree, but subsequently, when the judgment-debtor 
moved the Court, the decree-holder denied the alleged 
adjustment. Insuchacase, if the judgment-debtor 
proves by evidence ‘that the adjustments had taken 
place and the decree-holder is falsely denying it, the 
position would be differentfrom a case in which the 
decree-holder and the judgment-debtor never arrived 
at any understanding. Therefore where it is not 
suggested bythe judgment-debtor that there was 
any understanding between the parties that sums 
spent by him on repairs would be set off against the 
decretal amount, O. XXI, r. 2, Civil Procedure 
Code, does not apply, A. P. Baccar v, Mrs. F. MORGAN 


All. 609 
———0. XXI,r. 2—Application for execution— 
Written statement by judgment-debtor alleging 


adjustment, filed within ninety days of adjustment 

— Whether constitutes sufficient compliance 0. XXI, 

r. 2. 

Where in answer to an application for execution 
the judgment-debtor files an application alleging an 
adjustment, within ninety days of the alleged ad- 
justment, such information given'.to the Oourt may 
be regarded asa sufficient compliance with O. XXI, 
T. 2 (2), Civil Procedure Code. KALYANJIE DEANA v 


DuraraMsi DEANA & Oo. Bom, 646 
———O. XXI, r.10. Sze Civil Procedure Code, 
1903, s. 38 488 


O.XX!,r.15,s. 66—Joint decree—Deeree 
in favour of two brothers—Eaecution application 
signed by only one of them— Purchase by him in hia 
name—Right of other brother to share in property. 
In the absence of anything definite ‘to show the 

contrary, the purchaee made by a joint decree holder 
though in his own name, would undoubtedly be in 
favour of all the persons interested in the joint fund 
which had been utilised in the acquisition of the 
property. All thes: persons would be beneficially 
interested in the purchase and would be entitled to 
recover a share of the properties purchased at auction. 
To such a case s. 66, Civil Procedure Oode would not 
apply. Where therefore a decree is passed in favour 
of two brothers, ons of whom alone signs the applica- 
tion for execution and purchases the property, the 
other brother is also entitled to a share of the pro- 
perty. AZIZ-UL-RAHMAN. V. FAZAL-UL-RAHMAN 
Lah. 482 
——— 0O. XXI, r.16—Whether applies where decree~ 
holder acquires share in estate of one of judgment- 
debtors. : 

The second proviso to O. XXI, r. 16, Civil Pro- 
cedure Code, lays down that where a decree for the 
payment of money against two ormore persons has 
been transferred to one of them it shall not be 
executed against the others. But this provision has 
no application to the converse case where the decree- 
holder acquires a share in the estate of one of the 
judgment-debtors. Gur Prasan v, Upar BHAN-PRATAP 


SINGH Oudh 651 
——O. XXI,r. 22. Sze Provincial Insolvency 
Act, 1920, s. 28 (2) ' 862 
————O. XXI, r. 44. Sue Evidence Act, 1872, 
178 (b) 


s, 114 

—_—O. XXi, r. 50 (1) (b)—Scope of—Suit against 
firm—Pilea as to non-liability by one party— 
Decision onissue framed onthe plea—Such party, 
if can plead that adjudication can be made only 
after judgment is delivered, sa, 

Under O. XXI, r. 50, sub-r. (1) (b); Civil Proce- 
dure Oode, wherea decree has been passed against 
a firm, execution canbe granted against any per- 
son who has been adjudged to hea partner, There 
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is no warrant for placing a restricted construction 
on r.50 (1) (6) such as that the adjudication cannot 
take place in the course of the suit and that the 
only proper time for it to be made is after the 
judgmentis passed. A defendant may be within his 
rights to enter an appearance under protest and to 
refuse to takeany further part in the proceedings, 
but -jf he once pleads his non-liability and asks 
the Court to frame an issue on the point, he cannot 
then be allowed toturn around after the issue is 
decided against him and urge that all proceedings in 
the trial Court qua this matter subsequent to his 
appearance under protest were without jurisdiction 
and that he was still entitled toclaim the benefit of 
sub-r. (2), r. 50. Ramsi Lan v. Fim Lorinpa MAL- 
Karam OHAND Lah.1025 
—O, XXI, r. 54—Transfer of property under 
attachment by judgment debtor-——Validity. 

Property under attachment cannot be transferred 





privately to another by the judgment-debtor. 
Buta Ram v. SAYYAD MOHAMMAD Lah, 806 
~——- 0. XXI, r. 58. Sze Civil Procedure Code, 
1908, O. XXT, r. 63 688 
——— 0O. XXI, rr} 58, 61, 63, s. 115—Claim by 


‘tenant of judgment-debtor — Whether one to be 
investigated into by petition under r. 58—Suit, if to 
be filed within one year—Order on claim petition 
that petitioner's rights arenot tobe prejudiced by 
sale— Sale subject to such note—Order, if negatives 
his rights—Subsequent- proceedings for possession— 
Court misconstruing order and declining to go into 
meriis— Whether constitutes failure to exercise 
jurisdiction— Revision. 

A claim by a tenant of the judgment-debtor is 
nota claim intended by the Jegislature to be investi- 
gated into by a petition under O. XXI, r. 58, Civil 
Procedure Oode. Therefore, it is not an order upon 
which a suit within one year should be filed by the 
party against whom the order is made, 

Tn execution of a decree obtained against one D, 
the decree-holder attached certain lands and applied 
for sale thereof. A certain petition was then put 
in under O. XXT, r. 58, Civil Procedure Oode, by 
K alleging that he had permanent rights of occupa- 
cy in the landsin question and that the judgment- 
debtor's right was confined to the collecting of an 
annual cist and that the decree-holder was. 
not entitled to bring the lands to sale but should 
be directed to sell the judgment-debtor's right, 
which, as above-mentioned, was limited to the 
collecting of the cist. On those allegations, he prayed 
in the alternative, either that the attachment should 
be cancelled and the sale stopped or the sale res- 
tricted to the judgment-debtor's right to collect the 
cist. The Court inits order, after reciting. that K’s 
rights were not to be prejudiced by the sale, provid- 
ed thata note to that effect shall be made in the sale 
list and that the sale held subject to this note : 

Held, thet the order could not be construed as 
having negatived K's right, as nothicg short of a 
clearly hostile order could operate to produce such 
a result; 

Heid, also, that in passing an order in subsequent 
prcce:dings for possession by the transferee of the 
purchaser at sale that the prior order on the claim 
petition became conclusive under O. XXI, r. 63, as 
against K and refusing togo intothe merits of 
the case, there was a failure to exercise jurisdiction 
as the Court by reason of its misconstruing the order 
on the claim-petition, declined to gointo the merits 
of the case, namely, whether or not the claimant had 
permanent occupancy rights, and the High Court 
would interfere in revision to set aside the order, 
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Per Ramesam, J.—The Court disallowing the ob- 
jection on the gronnd that the tenant was precluded 
by the former order on the claim petition is not one 
of the courses indicated in the Code and therefore 
irregular and such irregularity is so material and of 
such serious consequences that the High Court should 
interfere in revision. KARRI SEETARAMAYYA v. Pappu 
SUBRAEMANYAW Mad.173 
O. XXI, rr.58,63—Court upholding claim 

—Suit by creditor—Onus to prove that property 

belongs to judgment-debtor— Dismissal of claim of 

ostensible owner — Suit by him— Both parties 
adducing evidence — Question of onus — Judgment- 
debtor presumed to be real owner. 

In a suit under O. XXI, r. 63, Civil Procedure 
Code, as in all other suits the onus lies on the 
plaintiff of proving the facta upon the proof 
of which only the relief sought by him can be 
granted, Therefore where the plaintiff in such 
a suit isthe creditor, it is for him to prove that 
the property sought to be seized by him in execution 
belongs tohis judgment-debtor and not to the person 
whose claim to the property has been upheld by the 
Executing Court; and if heis the claimant whose 
claim has been rejected by thea Executing Gourt, 
he has to show that the property belongs to 
him and not to the judgment-debtor. But when 
the plaintiff happens to be the ostensible owner 
ofthe property whose objection has been dismissed 
under O. XXIJ, r. 58 the onus is upon the 
plaintiff to show affirmatively that not only the 
ostensible, but the real title isin him. The presump- 
tion as to the correctness of the order is ordinarily 
sufficient to rebut or at least to considerably weaken 
the presumption that the ostensible owner is the 
real purchaser, Where the ostensible owner's claim 
is dismissed under O. XXT, r. 58,and in a suit filed 
by him under O. XXT, r 63, both parties adduce 
evidence, the question of onus does notarise and 
where itis found that the judgment-debtor is in 
possession of property and has erected buildings 
thereon, the presumption is that heis the real 
owner ofitand that the ostensible owner is only a 
benamidar for him Firm Zinpa Ram-Mapan Lat v. 
Ramrup Das Pat 309 
———_— O. XXI, r. 59—‘Interest,' if necessarily means 

interest in land. 

The interest referred to in O. XXI, r. 59, Civil 
Procedure Code, is not necessarily an interest in 
land in the sense that expression is used in sg, 54, 





Transfer of Property Act. WRERARAGHAVAYYA v. 
Kamara Dzvi Mad. 1104 
—O. XXI, r. 61. 





Ser Oivil Procedure Code, 1902, O. XXI,r,58 173 


Sz Execution 679 
——— O. XXI,r.63. Sze Civil Prceeedure Code, 
1908, O. XXT, r. 58 173, 309 


— — O. XXI, r. 63— Suit under r. 63, béfore sale, 
that plaintiff has subsisting mortgag con property— 
Duty of Court to enquire into existence of morigage 
—Court shouldnot leave it to Bailiff to intimate 
to bidders about claim, 

Where after attachment the property is ordered 
to besold but a suit under O. SXJ, r. 63, Civil 
Procedure Code, is filed before sale, for a declaration 
that the plaintiff has a subsisting and valid mortgage 
over the property and that it should be sold subject 
to his mortgage, the Court should enquire into the 
existence and genuineness of the mortgage set up and 
should not leave it to the Bailiff to make intimation 
to the bidders that there was a claim that th 
mortgage existed, V, E. R. M. N. R. M. Firm, 
P. N, L, L. OHETTYAR : Rang. 507 
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—-—— 90. XXI, rr. 63, 58—Order refusing to 
investigate claim—When conclusive— Failure to 
institute suit within cne year -- Claimant, if can 
assert title against auction purchaser. 

An order refusing to investigate a claim is one 
under O. XXI, r. 63, Civil Procedure Code, and is 
conclusive, if not set aside by a suit within the 
period of time prescribed by Art. 1], Limitation 
Act, Where there is an order tantamount to a 
refusal of a claim made by a party under O. XXI, 
r. 58, Oivil Procedure Code, if that party fails to 
bring a suit as contemplated by O XXI, r. 63, he 
is precluded from asserting his title against the 


auction purchaser, whether plaintiff or defendant. 
ABDUL l ATIF Laskar v. AKLU Mia Laskar Cal. 688 
~~ O. XXI, r. 66. Sez Estoppel 811 





—O. XXI, r. 66- Substantial injury— Proof 
of— Circumstantial evidence—Gross under-valuation 
—Inadequacy of price, if can be presumedto be 
result of under-valuation. 

Substantial injury by reason of material ir- 
regularity may be proved notonly by direct evi- 
dence connecting the material irregularity with the 
substantial injury, but also by circumstantial evi- 
dence, that is evidence from which a reasonable 
‘inference may be drawn that substantial injury was 
the result of the irregularity. 

lf properties have been grossly under-valued and 
have been as a matter of fact sold for a very low 
price, then it may be inferred that the inadequacy 
of the price obtained for the property at the sale 
was the result of the under-valuation, Ramasusna 
IYER v. RAMANUJACHARIAR Mad. 251 
——— 0O. XXI, r. 84—Sale—Order under r, 84 (2), 

if can be passed with retrospective effect—Delay 

in applying under. 84 (2) not dueto action of 
puction-purchaser— Privilege under r. 8! (2), if 

oste . 

Where the second part of r. 84 ofoO. XXT, Givil 
Procedure Code, is put into operation, the first part 
ceases toapply, and hence, it is impossible to rely 
upon the use of the word " immediately” in the 
first part in order to ascertain the Precise meaning 
of the second part. The second part must be ia- 
terpreted according to the plain meaning of the 
words contained in it alone. There is nothing in 
those words precluding the Court from passing an 
order with retrospective effect. 

Where an auction-purchaser delayed in applying 
under this second part, he should not be allowed the 
privilege which it empowers the Court to extend. 
.But where there was no delay andthe auction- 
purchaser applied to the Court immediately, on the 
same day asthe auction and the subsequent delay 
of four cays wasnot due to the action of the auc- 
tion-purchaser but to the proceedings of the 
Oourt : ; 

Held, that the deposit of 25 per cent, of the 
purchase money could be dispensed with Firem Mir 
AuMap-Aziz AHMAD v. Firm S. MANGAL SIHGH-LAKHBIR 
SINGH Pesh. 748 

O. XXI, r. 89—Court, if can set aside sale by 
consent of parties if deposit is made beyond time 

-— Limitation. 

That the period of limitation 
the Limitation Act cannot be varied by consent 
of parties, is no doubt correct as an abstract 
proposition, but in a case where the decree- 
holder consents to accept -a deposit made by 
the judgment-debtor in full satisfaction of his 
decree, and consents to havethe sale set aside on 
receipt of such deposit, then it is open to the 
Oourt to setaside the sale although the deposit 


prescribed by 
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was made beyond the period praseribed in the 

Limitation Act. It would seem futile to confirm 

the sale if the decree holder does not wish it to 
be confirmed. Nann Kumar v. Magsoop ALI 

Oudh 803 

0.. XXI, r. 90—Compromise in proceedings 

under—Paymentof money made a day late in Court 

—No notice to decree-holder — Tender, whether 

prorer, 

On the date upon which the instalment money 
duə under a compromise in proceedings under 
O. XXI, çr. 90, Civil Procedure Code, to set 
aside a sale was to be paid, the judgment- 
debtor applied to the Court for the issue of a 
chalan. This was done without notice to the 
decree-holder and‘in the result the chalan was 
issued on the next day which was the day 
after the date upon which the payment was to be 
made. In the petition praying for the issue 
of a chalan no mention was made of the date 
upon which the payment was to be made: 

Held, that theoffice of the Court was not the 
proper person to whom the tender was to be made, 
There is nothing in the Civil Procedure Code, 
warranting a paymentof this kind into Court. 
Ifthe payment were to be made into Oourt it 
would be made under one or two circumstances, 
either under the circumstances that the parties 
had agreed that the payment should be made 
in Court, or under the circumstances that out 
of greater caution the judgment-debtor sought 
to make it into Court, aud inthe latter circum- 
stances the proper thing to have -done was to 
have given notice to the decree-holder. . Unless 
some such state of affairs existed, it would ba 
impossible to contend thatthere was a tender in 
the circumstances of the cage, Sri Rau THAKURJER v. 
DEONARAIN SINGH Pat, 31 
-—— 0. XXI, r. 90—Decree-holder consenting to 

sale of certain items free of his encumbrance— 

Whether can say in appeal that his consent was a 

limited one — Statement to contrary in sale 
proclamation not corrected subsequently—Omission 
` to inform intending purchasers that sale was free 

from encumbrance—Material irregularity—Sale, if 
should be set aside ~Sale, 

Where the decree-holder consented to the sale of 
certain items of property free . of his encum- 
brance, he cannot in appeal be allowed to say that 
his consent was limited to the arena of the lower 
Court. Is i3 a material irregularity to mention in 
the proclamation non-existent encumbrances ; and, it 
is an equally material irregularity when it has been 
agreed between the parties that a sale shall be free 
of encumbrances that a statement to the contrary 
in the sale proclamation should be allowed to stand 
without any correction either in the proclamation or 
verbally made at the sale. The omission to inform 
intending purchasers that the sale was to be free 
of encumbrances must have affected their bids, to 
the substantial injury of the judgment-debtor whose 
properties were being sold andthe sale should be 





set aside under O. XXT, r. 90, Civil Procedure 
Code, Ry.Prarapasimua Raga SAHEB v, PALANIAPPA 
COHETTIAR ; Mad. 982 


O. XXI, r. 9O—Insolvency of father —Sale 
of son’s share at the instance of creditor o f father— 
Recetver’s petition to set aside sale under r. 90— 
Competency of—Receiver, if entitled to notice 
under r. 66. i 
The sale of the son's share at the instance of one of 

the creditors of a Hindu father, who has been adjudi- 
cated an insolvent, for a low price on account of 
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any material irregularity or fraud is a matter 
which affects the interests of the general body 
of creditors whom the Receiver represente} Jn such 
circumstances the Receiver is a person whose inter- 
ests are affected by the sale within Lhe meaning of 
O. XXI, r. 90, Civil Procedure Code and he is, 
therefore, competent, to make an application under 
r. 9%) and where he is ordered by the Court to be 
made a party to the execution proceedings, he is 
entitled to notice under O. XXI, r. 66. RAMASESHA 
Ivex v, O. V. RAMANUJAOHARIAR Mad. 251 
———-- O, XXI,r 9O—Obiter—Court if has inherent 

power to set aside sale if conditions in r. 90 do not 

‘exist. 

Obiter—The Court bas no inherent power to set 
aside anexecution sale if none of the conditions 
mentioned in O. XXI, r. 90, Civil Procedure 
Code exist. RAMASESHA IYER v RAMANUJACHARIAR 

Mad. 251 
——__—.0O. XXI, rr. 90, 92—Sale-—A pplication to set 

aside—Names of parties who would be affected by 

order already on record— Notice, to whom to be 

‘given—Notice not served on any person who may be 

‘affected—Application, if bad in form. 


The Oivil Procedure Code does not say 
that the parties who would be afiected 
by the order setting aside the sale should 


be formally described as parties in the application 
for setting aside the sale. Where the names of the 
parties who willbe affected by such an order are 
already cn re2ord, it will be sufficient if, before the 
sale is set aside, notice is given to the persons who 
would be affected thereby inasmuchas the proviso 
to cl. (2), r. 92, simply lays down that no order setting 
aside the eale should be made unless notice of the 
application for setting aside the sale has been given 
by the Court tothe person affected thereby. The 
application isnot bad in form if notice has not 
been sərved on any person who maybe affected by 
the order setting aside the eale. The Court has 
power to issue any such notice asthe law does not 


impose any period of limitation for the said purpose, | 


RADHA Kisson MABESRI v, TansukK Mangsrt Cal, 637 
———- 0O. XXl,r. 91. Srs Execution 343 
O. XXI, rr. 91, 92 (3), 93—Auction- 





purchaser, whether can maintain separate suit for 

refund of purchase money on ground that judgment- 

debtor has no saleable interest, ` 

Order XXI, r. 93, Civil Precedure Oode, provides 
a'speedy remedy for a refund of the purchase-money 
in the only case in which an application for setting 
aside a saleon the ground of non-saleabilily of the 
interest is made within time and the Court isem- 
powered under that rule to direct any person to 
whom the money has been paid to refund the amount, 
Such an order therefore can be passed against the 
decree-holder, against the judgment-debtor and any 
other person who might have taken away any part 
ofthe money deposited by the auction-purchaser. 
Buta separate suit is not allowed, presumably be- 
cause it was considered that an auction-sale being an 
involuntary sale, there could not possibly be a 
warranty of title given by the judgment-debtor ; nor 
could a suit lie against the decree-holder for 
failure of consideration because the decree- 
holder himself was not the transferor. A sale takes 
place under the authority ofthe Court and without 
warranty of title. In such circumstances, neither in 
equity nor under 
Oode, asuitis maintainable. 
PRASAD - 


MANGAL v. MATHURA 
All. 33 
O. XXI, r. 92. See Oivil Procedure Code, 


. 1908, O, XXI, r. 90 63 
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——— 0O. XXI, rr..92 (3), 93. Sze Civil Procedure 
Code, 1908, O. XXI, r, 91 33 

——_—O, XXI, rr.97,98,99. Szr Madras Hindu 
Religious Endowments Act, 1927, s. 78 925 

———— O. XXI, rr. 100, 101—Partition suit 
pending — Money decree—Sale of property in 
execution—Application under T. 100— Applicability 
of doctrine of lis pen dens—Lis pendens, 

Where during the pendency of a partition suit 
a certain property is purchased in sale held in 
execution of a money decree, and an application 
is filed under O. XXI, r. 100, the Court in granting 
the summary relief provided by rr. 100 and 
101, will have to continue itself tothe language 
of the specific provisions by which a remedy is 
provided and the general doctrine of- lis pendens 
will not apply. HARIHAR PRASAD SAHU V, LAKHAN LAL 





Sanu Pal. 86 
—O. XXI, r. 101. Sez Madras Estates Land 
1066 


Act, 1908, s. 205 
—_—_0. XXI, r. 102 ~ Rule 10°, whether applies to 

voluntary salee. 

Order XXI, r. 102, Civil Procedure Code, does not 
in terms apply to an involuntary sale, HARIHAR 
Peasad SAHU v. LAKHAN Lat Sanu Pat, 86 
O. XXII, r. 3— Decree declaring | plaintiffs 

and defendants entitled to areas out o. f joint holding 

—Death of one of the respondents pending appeal— 

Legal representative not impleaded in time—Appeal, 

if abates in toto. 

Where the decree of the trial Court declared that 
plaintiff and defendants were entitled to certain areas 
of the joint holding and it was impossible to hold that 
the declaratory portion of the decree of the trial 
Oourt was one which did not prejudicially affect all 
persons entitled toa share or portion of the joint 
holding, and it was impossible to exclude the repre- 
sentatives of the deceased respondent alone from the 
effect of that decree if it be restored: 

Held, that asthe decree affected all respondents 
the appeal abated in toto and not merely against the 
deceased respondent. Boora Mar v. Farip KHAN 

Pesh. 994 

———— 0O. XXII, r. 6, O. IX, r. 13— Ex parte decree 

in favour of two plaintiffs—Order_to set aside 

decree on deposit of certain amount —Death of one 

plaintiff after decree but before deposit—Legal 

representative not én record — Whether derogates 
from force of order setting aside decree. 

Where an ex parte decree is passed in favour of two 
plaintiffs and subsequently an order in a conditional 
form is passed requiring the opposite party to deposit 
a ceriain amount in Oourt, the fact that one of the ' 
plaintifis dies after the decree but before the 
order and his legal representatives were not then 
brought on the record at that time will not derogate 
from the force of the order. Order XXII, r. 6, 
Civil Procedure Code, will apply to the case, Duran 
CHANDRA CHOWDHURY v ATUL Krisuxa Roy Cal. 876 

O. XXII, rr. 8, 10 — Plaintiff becoming 
insolvent— Official Receiver not “choosing to continue 
suzt—Stranger claiming to be assignee from Receiver 
applying to be impleaded—Order rejecting petition 

—Appealability. 

Where the plaintiff in a suit is adjudicated in- 
solvent and the Receiver in spite of notice and ap- 
pearance in Court does not choose to continue the 
suit, the Court has no option but to dismiss it under 
O. XX1, r. 8, Civil Procedure Vode, Such an order 
is not appealable as no appeal has been provided 
for against this order by s. 104 Oivil Procedure 
Code, read with O. XLIII, Civil Pocedure Code, 

When the Receiver is not brought on the record 
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as the representative of the insolvent plaintiff he is 
no party to the suit and has no interest inthe suit 
which he cean validly transfer under O, XXII, r. 10, 
Where, therefore, a person claiming to bean assignee 
of the Receiver applies to be brought on the record, 
the assignment is not one under r, 10 and the order 
rejecting his application is one under O. XXII, 
vr. 8 Lacunv v. Mowan Lat Lah, 900 
O. XXII, r. 10. Sge Representative suit 894 
———O. XXII, r.1. 





Sze Civil Procedure Code, 1908, s,115 673 
Srs Limitation Act, 1908, 8.7 592 
Ses Representative sut _ 894 
————0, XXII, r. 1,s. 99--Suit allowed tobe 
withdrawn with permission to bring fresh suit on 
payment of costs—Date for payment of costs not 
fixed—Second suit filed without paying costs— 


Irregularity, if only of procedure and curable-— 

Costs not paid within period of limitation —Second 

suit, liabilityto be dosmissed~Quere— Opportunity 

H pay, af should be given after expiry of period 

zed, 

Where a plaintiff has been allowed to withdraw 
& suit under O, XXIII, r. 1 of the Code of Civil 
Procedure, with liberty to bring a fresh suit, on 
condition that he pays the defendants costs, but 
no date for payment of costs is fixed, the question 
whether the money should be paid first and the suit 
filed later, or the suit be kept pending until the 
money is paid isclearly a matter of procedure; and 
irregularities in procedure which do notaffect the 
merits, and which do not result in prejudice or in- 
justice, are curable either under s 99 of the Code of 
Civil Procedure or the principle underlying it. But 
the second suit must be treated as having: been 
instituted on the day the money is paid, even though 
it has remained on the files of the Court till then and it 
must be dismissed unless the money has been paid 
or tendered before limitation for the suit expires, 
This does not mean that a Court is bound to keep 
the second suit pending until the period of limitation 
expires, - 


Quere :—Whethera Court is bound to afford an | 


opportunity for payment after the institution of the 

fresh suit and before limitation, even after a period 

fixed in the previous order has expired. BHAGIRTAI 7. 

. Bano Nag. 287 

~ O. XXII, r. 3-—Compromise decree, without 
recording order of compromise—Validity. 

An order for recording the compromise under 
O. XXIII, r. 3, Civil Procedure Code, is not a purely 
formal matter, but is a question of substance and 
where the Court passes a compromise decree without 
making an order recording the compromise, the 
decree can be set asice on an application under 
8.151, Civil Procedure Code, Kusum Kumari v. 
Biseswak LAL Pat, 316 

O. XXVI r. 1-- Appointing more than one 

Commissioner, tf an error of law. 

There is no error of law in appointing more than 
one Commissioner. If the report ofone Commissioner 
is unsatisfactory in certain respects it is permissible 
for the Court to remit thecase to the same Commis- 
sioner or toappoint arother Commissioner. Nazir 
Sinayg v. LARKHU AHIR All. 530 
—~——0O,. XXVI, r. 14—Report of Commissioner— 

Objection toreport—Exramination of Commissioner 

should be done first—Parties should be allowed to 

produce evidence if there is ground for further 

enquiry. 2 

Although there is no expiess provision in the 
Oivil Procedure Code entitling a party, who objects 

fo the report of the Commissioner, to produce 
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evidence in support of his objections, yet the 
provisions of O. XXVI, r. 14, imply that the parties 
are entitled to substantiate their objections but in 
such cases as a rule of practice the Commissioner 
should first be examined with reference to the 
objections, if any, and if itappeara from the state- 
ment of the Commissioner that there is ground 
for further enquiry into any matter which is raised 
in the objections then the parties should be allowed 
to produce evidence or the Commissioner directed 
to amend his report accordingly. Nasiz AnMapD v. 
SARFARAZ-UR-RAHMAN Kuan Lak, 480 (b} 
————O, XXX, r. 1—Suit under 0. XXX, 7.1 (1) 

—Nature of —Suit, how to be brought, — 

Under sub-r. (1), O. XXX, r. 1, Civil Procedure 
Code, the suit must be brought in the name of the 
firm, but under sub-r. (2) the plaint may be signed 
or verified by any one of the partners Consequently, 
the correct way of bringing such a suit is to bring 
it in the name of the firm as plaintiff, and no other 
pameshould be mentioned as plaintiff at the head 
of the plaint, but in the signature and verification 
of the plaint the person signing and verifying should 
describe himself as one of the partners ofthe firm 
which brings the suit. P. R.N. S. P, SUBRAMANIAN 
CurTTYAR v. T. R. M. T. S. T. Firmor Era Rang. 166 
—O. XXX, r. 2, Seg Partnership 1113 
— —~— O, XXXIII, r. 5. Ses Civil Procedure Code, 

3908, O. XXXIII, r. 15 , , 294 
—O. XXXII, r. 5 (d)— Application for 

permission to sue in forma pauperis—Plaint 

showing cause of action — Applicatton, tf to be 
rejected, if plaintiff has no clatm on merits. 

When from reading the plaint it cannot be said 
that it does not disclose a cause of action a 
petition to sue in forma pauperis should not be 
thrown’ out in limine even though it may be that 
the plaintiff, on merits, has no claim, This is a 
matter for investigation by the Court at the trial. 
MEER OHAND BHANDARI V, SEORETARY OF STATB 

Lah. 753 (b) 
~O, XXXIII, rr. 5, 7 (3), 15—Application for 
leave to sue as pauper— Ex parte order under 

r.5—Whether governed by r. 15. 

When an application is dismissed after contest 
even though on apy of the grounds specified in 
r. 5, of O. XXXIII, Civil Procedure Code, that dis- 
missal operatesas abar to any fresh application. 
The order of rejection underr, 5 is an ex parte 
order, while the order passed under sub-r. 3 ofr. 7 
is one passed after contest. Under the latter rule 
it isnot opento the Court merely to reject the 
application under r. 5 as the stage contemplated 
by that rule is passed when once notice is issued 
to the other side and there isan enquiry, Whether 
the application is found untenable on the merits 
or for defect of formor in the mode of presen- 
tation, the order that must follow is one that is laid 
down in sub-r. 3 of r. 7, thatis refusing to allow 
the applicant tosue as a pauper. Such an order 
when passed operates as a barto any subsequent 
application of the like nature by virtue of r. 15 
of O. XXXII. Bet an ex parte order of rejection 
passed under r. 5is not governed by r. 15, 
BALIRAM SHUKUL BRAHMIN V. Sita Bal SHUKUL 
Nag. 294 
admiited— 











———-O. XXXIII, r. 9—Application 
Plaintiff, how can be dispaupered. TAD 
Once the application is admitted the plaintif can 

only be dispaupered under O. XXXIII, r, 9, on the 

ground mentioned therein. If during the trial of 
the suit it appears to the Court that the plaintiff 


has got no cause of action, the plaintiff's suit will q 


r: 


KUNWAR 


it would be reasonable -to apply the bar 


-out -giving. an opportunity 
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be dismissed not that the plaintiff will be dispau- 
pered, Hari Dorr Prasan ù. SHIB KumàRr JaA on 
: Pat, 520 
———— 0O. XXXIII, r. 15—Costs— Application for 
leave to sue in forma pauperis dismissed—Costs 
either disallowed or no order as regards them made 

— Suit, if can be filed without paying costs. 

Where a plaintiff bas been unsuccessful inan 
application for permission to sue in forma pauperis 
and the Court has awarded costs to the Government 
and theopposite party in their opposition to the 
application, these. costs must be paid prior to the 
filing of the plaint which commerces the suit and 
where the costs have not been paid or deposited 
prior to the institution of a suit, a Court is bound to 
dismiss-the suit. But where the Court in dismissing 
the application has either disallowed costs or made 
no order as to costs, he is entitled to maintain his suit 


as an ordinary litigant without making any payment’ 


to the Government or to the opposite party in respect 
of the costs incurred in opposing the application. 
SHIAM SUNDER LAL V. SAVITRI KUNWAR 

' All.150 F.B. 


O. XXXIII, r. 15 — Imperative nature of 

provisions of r. 15. 
+. Order XXXII, r. 15, Civil Procedure Code, isa 
provision in an enactment regulating procedure. 
Provisions such as O. XXXIII, r. 15, are imperative 
and not merely directory. SHIAM SYNDER LAL v SAVITRI 
; _ All. 150 F. B. 
O.XXXIIl, rr.15, 5—Rejection for want of 

.verification—Opportunity to rectify not given— 
« Rejection, if operates-as bar, 

When the application isdismisséd for defect 
of form, :as: for want of verification, it is 
only when the Court is in a position to find 
that an opportunity to rectify the error of 
form was not availed ofby the applicant at 
of res 
judicata provided in r. 15 of O. XXXIII. An order 
of rejection. under O. XXXIII, r. 5, passed with- 
; to the applicant to 
rectify the defect should be set aside, RALIRAM 
Sauxut v, Sita Bar SHUKUL Nag. 294 
O. XXXIV.: Sze Oivil Procedure Code, 1908, 
O. XL, r.1 . 474 (b) 
O. XXXIV, r,3. Sze Limitation Act, 1908, 

















Sch. I, Art.181 784 
O. XXXIV, r. 4. : 

.Sze Civil Procedure Code, 1908, s. 97 416 

Ser Costs 625 


—O. XXXIV, r. 6—Application for final decree 
Notice served on some judgment-debtors but not on 
others—Dismissal of application for  default— 
Legality—Fresh application, whether can be treated 
as continuation of. first application. 

The appellants obtained æ preliminary decree ina 
mortgage suit on March 16,1925. An application for 
final decree was made on January 10, 1927. Notice 
was served on defendants Nos. l to 27 but was not 
perved on defendants Nos. 28to 30 and, as the 





appellants failed totake further steps for serving- 


notice, the application was dismissed. A second 
application was: made on July 6, 1928, more than 
three years after the date fixed for. redemption. It 
was contended that the Court had no power to 
direct notice to be issued on the first application, 
that the dismissal of that application for failure to 
take steps for serving notice was improper, and 
therefore.the second application must be treated as 
ore in continuation. of the former application and 
wos not time-barred: . 

Held, (i) that though there was no express provision 


- * INDİAN OASES 
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(before the amendment which came into force in 
1931), for serving notice onthe judgment-debtors 
before passing a final decree, the Court-had power to 
direct such notice to be served and to dismiss an 
application for failure to take steps for service of 
notice; 

(ii) that, as notice had been served on some 
defendants; the Court would have been better 
advised in restricting the dismissal of the application 
to the caseof those defendants in’ respect of whom 
the necessary steps for serving notice had not been 
taken, and in passing a final decree against the 
remainder; i 

(iii) that in the circumstances of the care as 
regards the defendants -on whom notice had been 
served, the order of dismissal was, therefore, not a 
proper crder and the second application could be 
regarded as a continuation of the first so far as 
thesa defendants were concerned. Muomr Dota 
BEBARA v. J UJISTI JAMI „Mad. 758 (b) 
O. XXXIV, r. 6—Morigage suit—Right of 

decree-holder to apply for personal decree—When 

accrues— Application by judgment-debtor to set 
aside sale — Dismissal of — Appeal — Time. for 
application for personal decree runs from Appellate 

Court's order—Limitation Act (IX of 1908;, Sche T, 

Art. 181. : 

The decree-holder ina mortgage suit cannot 
apply for a personal decree under O. XXXIV, r. 6, 
Givil Procedure Code, “until the sale has become 
absolute, Where there has been an appeal from the 
order dismissing the judgment-debtor’s application 





-for setting aside the sale, the starting point of limi- 


tation for the right to apply under O. XXXIV, r. 6, 
is the date of the Appellate Court's order and 
not the date of confirmation of thesalein the lower 
Court. B. RAJAMBAL V. THANGAM Mad. 942 
O.XXXIV, r. 6, s. 11, Expl. V—Plaintiff 
claiming personal decree—Defendant not denying 
—Court mentioning nothing regarding it in decree— 
Subsequent application under O. XXXIV, r. 6, 
if barred. ` 
Where the right of the plaintiff to obtain a per- 
sonal decree has been decided, the parties will be 
bound by such decision. But if there has been no 
decision on the point even though the plaintiff had 


. claimed for such a relief in the plaint, the plaintiff 


is not barred from claiming it under Expl. V, £. ll. 
Explanation V, would not apply unless the relief 
claimed was such as it was obligatory on a Court to 
grant, Basu Ram v, Inam ULLAH All, 533 
-—— O, XXXIV, r. 12—Scope of—Diseretion of 

Court to direct sale free from prior morigage — 

Consent of plaintiff or of any other person other 

than prior mortgagee—W hether necessary —Power of 

-Court toact of its own motion. 

Order XXXIV,-r.12, Civil Procedure Code merely 
confers upon the Court the power of directing a sale 
free from the prior mortgage subject to the condi- 
tions prescribed in that rule, namely, that the pro- 
perty must be one of which the sale is directed under 
O. XXXIV, and there must be the consent of the prior 
mortgagee. When these conditions are satisfied, the 
Court has full power in its diecretion to direct the sale 
free from the prior mortgage. The rule does not require 
that the consent of the plaintiff is necessary or of any 
other person besides the prior mortgagee. The rule 
does notalso say that the Court can make such an 
order only on the application ofthe plaintiff or any 
specified person. The rule confers a general power on 
the Court which the Court can ‘exercise - so long as 
the conditions are satisfied on the application of any- 
body or even of its own motion, 


a 
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In execution ofa decree ina suit on-a subsequent 
mortgage, the mortgaged properties on being sold, the 
prior mortgagee applied praying that the properties 
should be sold free of his.prior mortgagee: . ` 

Held, that O. XXXIV, r. 12, applied to the case and 
„that the Executing Court had ‘power- to grant the 
-application. - BUDHAVARAPU SURYANARAYANA V. Pypa 
. SURYANARAYANAMURTHY Mad. 40 

O. XXXIV r. 14— Mortgage by father of joint 
Jamily property—Legal necessity not proved to 
some extent — Mortgage declared invalid— Simple 
money decrees—Hxecution-sale of property covered 
. by mortgage—O. XXXIV, r. 14, if a bar—Auction- 
. purchaser, whether takes free of charge—Hindu 
Law —Debis. F 
Where the father executed a mortgage of the 
joint family property and a suit is brought on it, 
and the mortgage 1s found not for legal necessity 
to a certain extent and is declared invalid but 
a simple money decree is passed against the father, 
in execution tha decree-holder can'attach and sell 
, the property covered by- the mortgage and O. XXXIV, 
.r. 14, Civil Procedure Code, is no bar to his so 
doing. If in execution of such a simple money 
;decree, the mortgaged property issold, the auction- 
:purchaser will take it subject to. the charge, sofar 
„asit has been found to be. valid. The’two debta 
„Bre separate and distinct. HURMAT SINGH V:Y GANGA 
Narain All, 1010 


=——- 0. XXXIV, r. 14 —Morigagee’s suit for money 
~. decree—Plaintiff stating in plaint that he surrenders 
security — Morigagee’s rights, if extinguished— 
Mortgage. . wi 2 ‘ 
Where’ in a suit.by. a mortgagee -for a-money 
-decree he stated in the plaint that he surrendered 
the mortgage security: but in execution he applied 
for leave.to execute the decree against the property 
avhich under the-mortgage was security for the Joan 
for the payment of which: he had obtained the 
money decrees: ' ` : ` : 
Heid, that the mortgagee's rights were ‘not ex- 
tinguished-by the mere averment in the plaint that 
he had given-up the security. `- ADMINISTRATOR- 
GENERAL, Bursa v, R. O, TEWARY « ~ Rang. 363 
O. XXXIV, rr. 14, 15—Applicability, . Seg 
Transfer of Property Act, 1882, s. 100 -292 
r——— oO. XXXVH, r. 1—Summary suit on negotiable 
_ insirument—-Ledve to defend—Security cannot be 
- demanded tf there is triable issue, - 25 
in asummary suit on a negotiable instrument if tLe 
defence discloses a triable issue the Court ought to 
grant leave todefend without requiring the defen; 
dant either to pay theamount claimed or to furnish 
security, and the Court would therefore be acting with 
material,irregularity if . it orders -the defendant to 
furnish security, without considering whether there 
is a triable issue in the case. ALLA VENKATA 
Kistnayya v ÅLAPATI RAMASWAMI . Mad, 59t 
O. XXXVII, r, 3, 5. 105—Fatlure to fulfil 
condition — Decree — Appeal — Validity of. order 
granting leave, if can be canvassed. c3 -ii uo hs 
` When-s conditional-order granting leave to.defend 
is passed and on failure of the defendant to fulfil 
the condition, the Court decrees the suit,- it is open 
to-the appellant to canvass the validity of the order 
on-which the decree is based: A-S Ounztryar FIRM v. 
VEERAPPA QHETTYAR- | Rang. 778 
———— 0. XXXVII! r. 9, O. IX, T. 9—Altachment 
- before judgment—Dismassal of--suit for default — 
Whether terminates attachment—Restoration of suit 
~-~Seeurity bond giver before dismissal, whether can: 
i be-enforced in execution. of final decree, - a 
siaua suit on § promissory. note an attachment before: 
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_judgmézit“of some money was obtained ~ A-person 


gave security andthe attachment -was raieed. The 


-Buit was subsequently dismissed for default bul was 


afterwards restored tothe fileand decreed in fayotr 
of the plaintiff ; , ann ts i wd 
Held, that when the suit waa restored all ancillary 
‘orders including the proceedings for attachment 
before judgment must be deemed -to- have been also 
restored, and the decree-holder was entitled to enforce 
the provisions of the sectrity bond against: the 
surety in execution of the decree - passed in-thé suit 
after restoration, THAvvALA VEĽRASWAMI v. PDLIM 
RamManna Mad, 528 E. B. 


:O. XLI, r.1 and’ O. XXXIV—Suit by, simple 
mortgagee—Interim Receiver,if can be appointed. 
_ Where a mortgagee sues to realise the amount due 
‘to him on foot of a simple. mortgage, the Court has 
jurisdiction. to appoint, an interim Leceiver fo take 
„possession ofthe mortgaged property for the benefit 
of the mortgagee, Order XXX1V,Civil Procedure, Code, 
-does not exclude the application of O, XL, to such 
suite. Ibis quite true, that the only remedy, which 
a simple mortgages. has to realise his security, ìs 
by a judicial'sale of the mortgaged property. But 





_.when it is'for securing that very relief - that he 


„has brought the suit, the Court has-to see -that the 
` property is kept-intact pendente lite. If_ if finds that 
-the suit cannot.be decided, .without delay, or the 
‘sale cannot be effected’ at*“once; though the plainfit 
‘has a prima facie case; it is ‘hot only empowered, pyt 
is bound, to see that’ . further loss’ “isnot, pees os 
the plaintiff by the defendant appropriating the rents 
and profits, or otherwise wasting the property, during 
“the pendency of the’suit, In such Gases, the Court 
may take the mortgaged. properly “in eustodig- legis 
by the appointment of `a Receiver-if it. finds that 
this course is “just and convenient.” In doing. go, 
the Court is not going beyond thé: terma’.of the con- 
tract between the parties ‘or infringing any express 
or implied statutory provision. . GOBIND. BIŅGH:” V. 
“Pungap NATIONAL Bank, Ltd. Saerxdupura “, -. 
j Er , Lah, 474 (8) 
——- O. XLI, r, 4—Onte. joint deeree-holder, if can 
7 appeal without joining others as appellants or 
respondents, a ae Be oe eae 
Order XLI, r, 4, Qivil Procedure, Code, allows the 
‘Appellate Court to grant a relief-éven to, a respon- 
dent who has not’ joined the appeal, --bnt it does not 
go further and allow one of the -joint.decree-holders 
‘to tile an appeal of his’ own without. either joining 
the other decree holders with him- as . appellants, or 
‘finpleading them aè respondents. Ram Cuanp “Daur 
"Marv. Baber Nata 0 "SS ` Pegh. 502 
0, XLI, r. 19—Re-udintasién -of 9 appeal 
Opportunity to produce proof that appelignt---was 
prevented from appearing—: Necessity : of- giving— 
Sufficient cause, +- m LED NI BT 
Order XLI, r. 19, Civil Procedure -.Gode; indicates 
that an:appellant is” entifled to produce. : proof: that 
he‘wag.prevented from appearing -upon the-da 
fixed .for hearing, and that if .he can prove ‘thet h 
was prevented by sufficient cause, his appeal sball..ba 
re-admitted.: « EU oy ene E aA 
- Where the ‘appeHant was not allowed «'gny opb 
portunity to produce- proof, and there was nothing 
before the Court to indicate whether'he -had heen 
prevented from: appearing by: ‘sufficient cause ‘cr 
mote)? ee aS a : tee ee 
Held, that-the case muet be decided upon itd ‘merita 
after an opportunity is “given for the’, production-of 
proof, QEVLAM Hussain MUHAMMAD-ALI V: Anmap-Goun 
PO LTE a a i Peh da] 
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——— O. XLI, r. 20—Discretion under r.20—When 
can be exercised. 
The Court cannot exercise the discretion under 
O., XLI,r.20, when the respondent. has obtained a 
valuable right which would be deprived by exercise 





of the discretion, Ram Ouanp Danr Marv, BADRI 
Nate Pesh, 502 
O: XLHI, r, 1, See Oivil Procedure Code, 

1908, s. 104 1012 





O. XLIV, r. 1, S. 149-—Application for leave 
to appealinforma pauperis—No copies of deerce 
or judgment— Application ' rejected — Appeal, if 
pending — Value of appeal beyond jurisdiction of 
Single Judge—Wiether he can dismiss application 
for leave to appeal —Appeal insufficiently stamped 
—Single Judge, if can decline to receive it— But once 
received he cannot reject it on ground of insufficiency 
of stamps. ' > ~ 
Where copies of the decree and the judgment are 

not filed; it is impossible to regard the memorandum 

' of appeal as constituting a complete appeal in itself, 

Tn such an event no appeal has really been preferred, 
but only an application for leave to appeal has heen 

‘made, , If that application is granted, then there 

are Dofurther ‘requisites, and the applicant would 
not be called upon tofurnish copies of the decree and 
the judgment. But if the application is rejected, the 
whole matter'falls through, and there is no longer 
any appeal pending before the Court. An appeal 
canonly be preferred from>.a decree, and when the 
decree is not filed;no appéal’ can be considered to 

‘be pending. The memorandum of appeal in such a 

case must be considered asa mere appendix to the 
‘application and the rejection of the application puts 
‘an end to the whole proceeding, F 

' -A Single Judge has no jurisdiction to dismiss an 
application for leave to appeal on the ground that 

‘it is barred by limitation, ifthe valuation of the 

appeal ia such thatit is beyond his pecuniary jurisdic- 
lon, ` 

~ It je; therefore, open to a Single Judge to decline to 
receive the document’ ‘which is insufficiently stamped 

~on the ground that he cannot receive it. But where 

_the document has been received and has been aĉ- 

cepted-as- having ‘been properly presented, a Single 
Judge should not reject the document later on, on 
the ground of' insufficiency of court-fees, unless the 
` matter were within ‘the jurisdiction of a Single 
‘Judge. Ifa Division Bench alone can reject the 
appealon the ground of insufficiency of court-fees, 
then the matter should be Jaid before such a Division 
‘Bench. Suauzab1 Bucam v, ALaxw Natu All. 347 F.B} 
: i~- O. XLVII r. 1. See LETTERS PATENT (Lan.) 

cl. 10 23 

O. XLVII, r:1—Discovery of material evidence 
—Applicant having already filed appeal— 
Application for review, if maintainable—Subsequent 
withdrawal of appeal—Whether can validate 
application for review. 

Irrespective of the time when a pereon aggrieved 
by a decree discovers material evidence, viz., whether 
before or after an appeal is filed, he has no right to 
‘apply for areview jf he has already preferred an 
appeal. He being incompetent to apply for a 
review, hisapplication is invalid, and the Court 
will haveno jurisdiction to enquire into the ap- 
-plication. The subsequent withdrawal of the appeal 
annot validate the application for a review which 

.Wa8 initially void so asto confer on the Courta 

jurisdiction which it hadnone when the application 

` was filed. GULABKEAN v,-MuNIRUDDIN Nag. 366 

- O; XLVII, . rr. 1, 8—Decree of Small Cause 

`, Çourt—Reviston to` High Court dismissed— Applica- 
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tion for review of judgment to lower Court—Com- 

petency. : 

A decree of a Small Cause Court is final and not 
appealable and although in certain circumstances it 
may be eet aside or modified by a High Court in 
virtue ofits revisional powers, it must remain a 
decree of the Court which originally passed it when 
the High Court declines to interfere with it on the 
revision side and the lower Court accordingly is 
competent to entertain an application for review of 
the judgment. Ganesui La, Kisaxa Lar v. Moon 
CHAND NEMI CHAND Ali,1084 

Sch. II, para. 18 — Award given during 
pendency of suit— Validity of —Stay of suit, necessity 
of, before arbitrators can function. } 

The jurisdiction ofthe ordinary Oourb will con- 
tinue until and unless it chooses to stay the action. 
Unless the action is stayed, any award given during 
the pendency of the suit will be null and void, 


‘because a private tribunal cannot oust the jurisdic- 


tion of ordinary Courts- lf a party to a contract has 
-gone to Court instead of referring a dispute to 
arbitrators in accordance with its terms, he may be 
liable to pay damages for breach of the contract: 
‘But the arbitrators will not beable to function and 
give a valid award during the pendency of the 
suit, unless the suitis stayed by the Court itself, 


-Frru GuanzsyamM Dass GowERDAN Dass v. TEK CHAND 


Lah. 867 
Companies Act (VII of 1913, s. 183 (5)— 

Petitioning creditors — Whether can apply’ for 
reviewing ex parte order appointing particular firm 
as attorne,s—Considerations in selecting solicitors 
for Official Liquidator— Held, that in view of the 
nature of the case that solicitors for petitioning 
creditors should be appointed, 

The petitioning creditors are persons interested in 
the appointment of the solicitors forthe official 
liquidator and ought to te deemed to be persons 
aggrieved by the act of the Official Liquidator under 
-s. 183 15), Companies Act, The petitioning creditors 
are entitled to see that the liquidation proceedings 
‘are carried on not. only efficiently but (consistently 
with efficiency) as economically as possible. The 
appointment of a firm of solicitors whose services 
would necessitate heavier costsis a grievance under 
8. 183 (5), unless this additional expense is com- 
pensated for by enhanced efficiency. They can, 
therefore, apply for review of an ex parte order 
appointing a particular firm as attorneys, if they 
satisfy the Court that there is greater expense but not 
an additionale ficiency. . 

The interests of the creditors of the company are 
involved in the selection by the liquidator of a 
firm of solicitors which was not previously concerned 
in the proceedings. The selection of a solicitor for 
the Official Liquidator is always a matter of some 
importance, and the Court will accede to an invitation 
to reconsider its ex parte decision on significant facta 
being brought to its notice, which were not previously 
within its cognisance. : 

The question whether the petitioning creditors’ 
solicitors should for any reason be deferred to 
another firm of solicitors depends on the facts of 
each case. Where however, the proceedings have 
been complicated and have gone on for some time and 
the petitioning creditors’ attorneys are acquainted 
with the proceedings and it appaers that a new firm of 
solicitors would require the expenditure of consider- 
able time and labour in becoming familiar with them 
to anything like the same extent, the petitioning 
creditors’ solicitors are ina better position to assist 
the liquidator thana pew firm and they shouldbe 
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employed, In re Jamnapas NURSERY -QINNING & 

"Paezssine Oo, Lin. i A Bom. 1093 

.Confesslon—No undue influence — Rejection on 
technical ground, propriety of. 

Obiter.—Where a confession is made in - cireum- 
stances that preclude all suspicion of undue in- 
fluence, it would be unfortunate if it is neces- 
;sary. to decide against admitting it merely on 
some technical ground or because the rule for re- 
„cording confessions’ had not been strictly followed, 


, NAUBAT SINGH v. EMPEROR Al. 354 
‘Contract. 
Sze Accounts 9 
Sze Lease 1005 
Sze Jurisdiction 315 
. . Sen Master and servant 362 


Breach. Sex Vendor and purchaser 751 
—- Contract full of conditions—Whether can be 





complete satisfaction of money decree. See Civil 
, Procedure Code, 1908, O. XXT, r 2. 26 
— Mortgagee agreeing to pay creditors of 





mortgagor—failure to pay—Mortgagor, if can 

recover the sumasa debt—Remedy of mortgagor. 

Where a mortgagee accepts the liability to pay 
‘off the mortgagor's creditors, as part of the 
“consideration for the mortgage, and failas to dis- 
‘charges the liability, hə commits a breach of his 
tagreement with the mortgagor. and hence will 
‘entitle him to claim damages, But he cannot 
regard the mortgagee'a liability to pay his creditors 
‘as being tantamount to a debt payable tohim. Nor 
‘can his right, whatever it may be, against the mort- 
, gages, be treated as an actionable claim. Mogan LAL 
- Lap v, Mott Lan MARWADI Nag. 587 
$ One party execuling deed according to 

agreement—Both are bound. 

In India agreements between two contracting 
‘parties are evidenced by the execution of a single 
‘document by one of the parties alone and yetif 
the contract has been agreed upon, the parties are 
‘bound by the rights conferred and the liabilities 
imposed by the document, Baru ram v, Inam ULLAH 
. Paa All. 533 
-Contract Act (IX of 1872), s,16. Sgu Practice. 1 
' S,19-A See Oontract Act, 1872, s. 178-4 , 

84 
88, 23, 25— Contract to betroth minor 
daughters to persons and undertaking to pay penalty 
if contract not carried out— Contract, tf against 
public policy. ' 
- It is undoubtedly contrary to public policy to 
‘allow a man to betroth his minor daughters to 
-certain persons and to undertake to pay a penalty 
in case he does not carry out that contract. It is 
‘a contract giving him pecuniary interest in the 
Marriage of minors to each other and hence void. 
Fazat Ranim v. Nur MUHAMMAD Pesh, 736 
“68. 23,25, 65— Mortgage of occupancy lands 
forbidden by the Tenancy Act--Whether can be 
enforced—Money advanced, whether can be recovered 
under s. 65, : 

Where certain deeds are mortgages of occupancy 
and which is forbidden by the Tenancy Act, they 
come under s. 23, Oontract Act, as agreements 
-where the consideration or object is forbidden by 
‘law. They cannot be enforced in any manner even 
as simple money bonds and, therefore, the plaintiff 
cannot sue for the promises of payment of principal 
„and interest in the bond, nor can the plaintif rely 
on the covenant in the bonds that if possession is 
not given, then thf plaintiff should receive back 
‘the money received, - 3 

The plaintif in such cases has, however,a right 
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“ment between the parties, when it 


“the lesses. 
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under 5.65 to the return of any money which ha 
‘has been able to prove thathe has advanced to the 
defendant under these void bonds. Usman Kuan v, 


_ SITARAKHAN, All. 10396 
———s 25. See Contract Act, 1872,8, 33° - 
7:36, 1096 


—s. 49— Promise to pay—Creditor's: power to 
appoint place where he resides—Plaintiff. at Surat 
lending money at Surat to defendant in Native 
State—Suit in Surat—Maintainability. . 
The promise to pay the creditor impliés that the 

debtor will find the creditor to pay him-and will 

pay where the creditor is; under s, 49, Contract 

Act, it is reasonable to supposethat ifthe debtor 

applies for a place to be appointed, the .creditor 

will appoint the place where he himself: resides~ 
at any rate he has the power so taappoint; if the 
debtor fails in his duty to apply, he cannot by hia 
failure batter his position, or deprive.the creditor 
fo-appoint a reasonable 





place, , \ ` 

The plaintiff, the creditor, resided in Surat and 
advanced money at Surat to the defendant who 
lived in-a neighbouring Indian State. The place of 
re-payment wasnot expressly stipulated: . - 

Held, that re payment was to be made at Surat 
and cause of action arose there, in the: absence of 
proof that another place had been appointed for 
payment, or that there was a contract, express .or 
implied, by the circumstances or by custom, that the 
plaintifi could not appoint Surat as the placé for 
payment, NaTausHal v, ORHABILDAS Bom. 248 
S.64—Preliminary enforceable ‘agreement 
between parties—Contract- voidable.by one party 
and rescinded by that party—Other party, if relieved 
of obligations, : : : 
Even if there is a „preliminary enforceable’ agree- 
is voidable by 
one party andis rescinded by him, the other party is 
relieved of his obligations, ABDUL Hamip-v, MUNIOIL= 
PAL COMMITTBE, PesHawaR: Pesh. 879 
———s. 65. Sse Contract: Act, 1872, s, 23 1096 





: ——-—8S 65, 23—Lease—Term exceeding statutory 


period—Mazxim, in pari delicto potior est conditio 

possidentis, if applies—Lessee's right to possession 

—When arises— Compensation, payment of. 

When a lease is void on the ground of the 
term of the lease exceeding the statutory term, 
there is no actualillegal purpose carried into.effect, 
The maxim in pari -delicto potior -- est cond¢tio 
possidentis will not apply, but e 65 of the Contract 
Act willapply. Ths result will bə: that the 
lessor will be entitled to get back possession on 
the lease becoming void after-the expiry of the 
statutory periodon payment of compensation to 
Amar SINGH v HIMMAT BINGH ; 

Nag 737 


———8. 74—Instalment bond — Stipulation for 
payment of interest from dute of bond in ¢ase of 
default—Whether in the nature of a -penalty— 
Reduction of amount in appeal. i ae 
Where in full settlement of a_ previous account, a 

bond was executed in favour of the plaintiff and this 

bond contained inter alia a clause relating to'pay- 
ment of interest at the rate of 2 per cent. per mensem 
from the date of the bond, ia case default occur- 


red: : 

Held, that the stipulation as to payment of interèst 
at the rate of Rs.2 per cent. per mensem on the 
total amount from the date of the bond was in the 
nature of a penalty and that, under the provisions of 
8.74 of the Contract Act, tne High Court in appeal 
could give relief to the defendant by reducing 


eae 


‘yryiii 


Contract Act—conald, p a ee ae RS 
‘this amiount;:. Maora: BAKEsH v; LARHU SHAA “7 
be Reh Se f -Lah. 200 


"iSS. 178-A,: 19-A -Ornaments given for uee 
i imiséppropriated—Pledge of ornaments by accused 
~ Convictiqn-<Pledgee,.if entitled: to retain them— 
ceDelay by owner in bringing proceedings —Whether 
(4 material. Coe Lf Se 
<.. Where certain ornaments àre. merely handed to 
cths:accused for: use and ‘on their being misappro- 
priated and pledged, the -accused were convicted: 
:..,Held, that the ornaments should be returned to 
ithe owner;.that the pledgee’ could not-retain them 
vastheyownér -had-been deprived of them by a 
-criminal offence. and that the-fact that the owner 
„delayed to. bring proceedings could -not alter the 
-fact-that.. sho: was ‘deprived. of her. possession- of 
cthez ornaments. ‘by.a criminal offence. P, A. P. D. 
zQnurryar.Firu v, Ma Nan Rang. 184 
Wst>—+—8,239. Ser Income Tax Act, 192?, 6. 3 116 
enters, -254 (5 —Scope of — Partnership — 
. Dissolution, right of, if a legal right — Partnership, 
Loaf cam be. dissolved on suit of guilty-partner, 
«i vhe:plain. meaning of s. 254 (5), Contract Act, is that 
idf cw.partner has been dishonest in the affairs of the 
partnership or misbehgves towards the other partners, 
«thetpartnership ‘may be dissolved at -the instance 
tof any partner other. than the. offending- partner. 
:Thissis.an enabling section. and'not a disqualifying 
-ones and :if cannot be interpreted to mean that the 


-ePartnership -cannot be dissolved on the suit of a 


i 


sguilty. partner. The right of dissolution is a legal 
Sight-under the Contract Act and not an equitable 
vrelief; Santa’ Sinan v Ram Cuanp - ~ - Lah-999 
Copyright—Sale of first edition of novel—Whether 
L..amounts fto-assignment of interest in copyright 
until last copy is sold—Publication of novel in 
-canothéer. form—Whether amounts to infringement 
yl of:purchaser's rights. - : 
x- The. first defendant, an author, sold to the 
-plaintiff'. the:firet. edition of his novel which was 
48. consist of 1,100 copies’ in-a -certain size. 
Thereafter he,arranged with the second: defendant to 
Saeed the: same novel as part-of a collection of 
-his novels and it was so published. The plaintiff 
sted. for an injunction restraining ‘ the defendants 
from publishing or selling the collection conteining 
the ovel.: Sa 3 i 
Jc Held;-.that the sale of the first edition of 1,109 
copies amounted to an assignment of an interest in 
the: copyright until: the last copy was sold and 
that until then the purchaser (plaintiff) had the 
exclusive right to the copyright, at any rate, 
as far as the -right to publish the novel in any 
form was concerned and:‘that as a Tight -of 
property was sold,the second defendant was not 
entitled to infringe: that right, Kamana Book Drpor, 
‘Lan v.. SÓURENDRA Nara MUKHERSI Cai. 790 
‘Co-sharers—Claim for possession : by one “against 
‘\sanother—Partition « . . : 
- Acclaim forpossession by one -joint share-holder 
against another, is a.claim which can only be- met by 
partition,- Boota MaL v. Farro Kean - Pesh. 994 
i Individual possession by- one- co-skare-before 
- “partlition—Limitation based on- adverse possession 
i-i- Remedy of co-sharer—Partition suit, - à 
-iJn a case -where there has been- individual posses- 
sion, but not adverse possession by a single share- 
holder prior-to ‘the. partition, after partition the 
person to whom the. area falls. by - partition, can 
obtain it by-a suit, the period for which can only be 
‘limited by reference to the date on which he obtained 
he right to sue, ' : me ines te 
x. But where limitatio 





~ is -by adverse. -possession 
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Co-sharer—coneld . pS Raat = et 


*the:-remedy- of any co-sharer is to bring a 
partition suit, thereby obtaining a right to in- 
-dividual possession and to enforce that right by 
execution (or possibly, by a suit) before the expiry 
of the time limit. Munammap Hossain Kuan v. Ram 
RakHA - Poe : Pesh. 219 
3 —Lambardar— Revenue and profits collected 
on behalf- of other cosharers— He cannot give 
himself preferential treatment, ‘ 
In the matter of profits a lambardar cannot give 
-himself- preferential treatment “Out of the sums 
collected by him on his and other co-sharers' behalf, 
he is bound to pay the revenue and the balance must 
be distributed among all the persons who are entitled 
to shares, i. e, the lambardar himself and the co- 
-sharers of the mahal. Oganpra Monan Lau v, MATHURI 
“Kuge > o co oeno ' p All. 177 
Suit for possession by’ one against other— 
Limitation, when can be pleaded, 
~ Ina suit for possession by one co-sharer against 
the other limitation cannot be pleaded by the defen- 
‘dent, unless he shows that before tha prescribed 
period he converted his joint possession into adverse 
and exclusive possession by some’ overt act. BAL 
Musanp ¥; MADAN GOPAL f Lak. 1024 


Costs—Mortgage decree—Costs in appeal—Whether 
forms part of mortgage decree—Whether. realizable 
from sale of mortgage property—Civil Procedune 

_. Code (Act V of 1908), O. XXXIV, 7. 4.. - ; 
According to the provisions of O, XXXIV, r. 4of 

-the Code of Civil Procedure relating to .preliminary 

„decree ina suit for sale, the costs of. suit, if any, 

awarded to the mortgagee are to be . included in. the 

„decree for sale. Costs of appeal also can similarly 

be added to the mortgage security, though. of course 

the Appellant Court can order. otherwiee, But where 

-the decree of the Appellate Court does not contain 

any expres3 direction on the subject, such costa 

form the part ofthe decretal amount and are realiz- 
able in the first instance by the sale of the mortgaged 
property. : ome by E ee ees 

. The question whether in-e mortgage suit, the costs 

are to be paid by judgment-debtor personally must 

always be regarded as one of. .construction—of--the 

„decree and of the intention of the Court to be gathered 

-from the terms of the decree. Ser .Cuaxp v -Purto 

Lat - - Oudh 625 

— —— Suit by members against caste decreed— 
Costs, if can be directed to come from caste property. 
Where a suit by a member of a caste to declare 

that his excommunication is void, . is deoreed, the 

Court can properly direct that the costs of both the 

Plaintiff and the defendants should come.onut of the 

aste property, Ramsi v. NARANJI Bom, 12.7 


-Court-fee—Appeal—A ppellants praying for dismissal 
of whole claim—Court-fee paid for it— Separate’ ad 
valorem fee for costs decreed, if should be paid. 
Where inan appeal the appellants have prayed-for 

-the dismissal of the whole of the claim sgàinst them 

and have paid the proper court-fees on that reliéf; costs 

“being merely incidental tothat relief, it is not 

necessary for the appellante to pay separate ad valorem 

fees on the costs in‘the circumstances of the case. 

\BENI Pagsoap v Rasa Ram 7 Lah, 96 

é Appeal relatingto future interest— Court-fée 

-- payable—Court -Fees Act (VII of 1870), Sch. II, 

- Art, 17. : E ' i 

". In appeals relating to future interest, ‘the proper 

-court-fee is ad valorem on the gmount of interest , 

“claimed or decreed up till the date of the present- 

ation of the appeal, , Momammap SADIQ Aur KHAN v 

“M. Niaz Anman > - 7 - > °° Qudh 633 
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Court-fee=concld. 2 = 
e Exemption~ of duty, claim“for—Duty ôf 


~ ‘Registrar to refer to Chief Justice—Practice, 
-* Where a claim for exemption is made the Registrar 


Bhould refer the mattér'to the Chief Justice. - It is 
not a matter of valuation but of exemption, . In the 
joods of TARUN KUMAR Guose © >. =~ Cal 975 


: Form of plaint is no test—Real substance 
~ must be looked into.. 

* The mere form and language of'a plaint is not 
the final test, and to arrive at a sound conclusion, 
the Court has to look beyond the mere form and 
verbiage of the plaint and-to arrive at wh»t is the 


feal substance Gosenpra Niru SAHA v, SULOOHANA 

CEAUDHRANI `~- ‘Gal. 356 

5 i> Review— Application for, review~ Court: fee 
` “payable. 


; Full fee must be paid: im the first instance for an 

inupliention for review, TRIMBAK v. NABAYAN` 

Nog 178 (a) 
Court Fees ‘Act (VII of. '1870), ss. 4, 19-H— 
© Certificate under s. 4— Whether precludes Collector 

~- from applying under s. 19-H 3 

The certificate of the’ Registrar under B. 4; Court 
Tees Act, though conclusive for certain purposes, 
does ’not preclude the Oollector from applying under 
B. 19-H-under which the certificate is conclusive in a 
‘Court on the point as to whether the correct duty has 
‘been paid, ‘except when an application is made 
‘under s. 19H, And under s. 19. H, the Collector can 
‘challenge the validity of a claim of this kind: ~The 
valuation, of the estate is under-estimated if part of 
Št is wrongly exempted on the ground thatit waa 
‘held i in trost.. The valuation is for ‘the purpose of 
assessing the duty payable, and the estimate of such 
‘valuation is under-estimated if assets, which should 
‘not-have been excluded from that valuation, are 
‘excluded, In the goods of TARUN KUMAR GHOSE ' 

Cal, 975 
= 88.7 (1), 7 dv-A`\ Sch. I, Art. 17-B 
-as amended In Madras—Suit for reduction of 
+ maintenance awarded by decree — Court. fee payable 
` Maintenance. 

‘There is a fundamental difference between a 
suit for maintenance and a suit for a reduction 
thereof in one case~it is the person that is 
-entitled to the allowance that brings it; in- the 
‘other, the person liable to pay it. -A suit for 
‘reduction ` of maintenance on the ground that -cir- 
‘cumstances have, changed since theaward of main- 
tenance ‘under decree, is - governed , by’ Art: 17-13, 
Sch, II, Court Fees Act. and not bys 7 rA) 
(Madras) ors 7 (ii); Such a suit is neither a suit 
for maiotenance-nor one for. the cancellation of a 
decree. RAJAMMAL v, 5, N. THYAGaRasa AYYAR 

` Mad. 1033 
à s.7 (Iv) (C.V) -Suit for declaration and 
= recovery of possession— Proper method of valuation 
*—Dispute as to kudiwaram right alone Market 
value, determinatisn of. 
-In° suits ` to obtain recovery of possession of 
immovable) “property: the relief ought to be 
cae under s, 7 (v) and not under’s. 7 (iv) 

- of the Court’ Fees ‘Act although the possession 
5 asked for. as being consequential on thé decla- 
ration, 
`” Suits - for possession öf. land are in terms 
governed by s. 7 (iv) ofthe Court- Fees Act and the 
fact that the melwaram right is not in dispute, does 
not make any difference. ‘Butin assessing the market 
walue of the land unger sub-cl. (b) of s: 7 {D deduc- 
tion should be made in’ réspect- of the melwaram 
Tight regarding which there is no dispute and the 
kudiwaram right alone whichis on dispute should be 
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: 


taken into consideration, ' Manoor SAHIB v. AYYAKANNU 
Narokee : a Mad. 94 
8. 7 (4) (c) 12, Sch: H; Art. 17 (6)—-Suit 
For restitution of conjugal rights and, ` injunction— 
Valtation by plaintif for jurisdiction—Ad valorem 
_court-fee should; be paid. 
“In a suit for restitution of conjugal rights pure 
and simple, where no injunction against third par- 
ties is sought for, the plaintif's valuation will deter- 
‘mine the Jurisdiction of the’'Court to try it. But 
‘where ina suit for restitution of conjugal. rights’ 
and for an injunction’ restraining the parents and 
other relatives from obstructing the recovery of the 
wife, the plaintiff values it ata -certain amount for , 
‘purposes’ of jurisdiction, the suit comes under 8,°-7, 
‘Court Fees Act,’and ‘has to be valued as a svit- ‘for 
‘a declaratory decree and an injunction and the value 
for the purposes ‘of ‘jurisdiction and the purposes of 
court-fees is the'same in both- cases, When ‘the 
plaintiff has by valuing’ the suit at a‘ certain amount 
chosen the forum according to what he regards as-the 
‘pecuniary value of the suit to him, after he has erjored 
the advantage resulting from his cho:ce of forum he 
cannot be heard to say that this valuation -was made 
by him’ merely for- the purpose:-of jurisdiction! 








‘GAJENDRA Natu Saga . CHowpuuey - v, - SOLOCHANA 

‘OHAUDHURANI - Cal. ‘356 

~ S 12, scope of. ee 
“Section 12, Court Fees Act, satan the. " decistofi . 


of the first Court as to value final as between thé 
‘parties and enables a Court of appeal to correct - 
‘any erroras to this only when the first Court-has de- ~ 
cided to the detriment of public: revenue. . GAJENDRA 
Nata-Saua v. SULOCHANA CHAUDBRANI- “Cal. 356 
—+——s.19-H. See Court Fees Act, 1870,8-4 975 
—-— Sch. i, Art 1—Suit for partition—A ppellant 
~ claiming extra amount over and above that awarded, 
` —Court-fee payable in appeal. 

-An appellant who claims ina partition suit“ {hat 
he should have-been awarded a particular amount 
‘over and abdve the amount ordered, must pay-ad: 
valorem court-fee on the ‘sum claimed- in appeal.” 
‘Sokna Nanp v. Surv Devt Lah. 787. 
——— Sch H, Art: 17. 

- Bap Civil Procedure a 1908, O. VIL: r.1ll (0) 

186. 

~ Sze Court-fees © ~' 633 
A art, 17-8 as amended: 1n- Madras 

DEE Court Fees Act, 1870, 8. 7 (it) as: ‘amended ` in’ 





” . Madras: 1033 
SEE - Art. 17 (6). Sze Court Fees Act, 
7 1870, `B. TAO. * -- 356 


— Art. 17 (6)— Art. 17 46), construction, 
—Error in decision on matter of + court- “fee—Power, 
of Appellate Court to correct. : 
Article 17 (6), Sch. II, to/the Court Fees ‘Act: 

should be very strictly: interpreted, To, bring & Case. 

within the_ scope of thisclause, it must be, estab-_ 

I'shed that it ia not possible even to state approxi- 

mately a money value for the subject-matter in dis-, 





pute. It..cannot be. ‘said that a_ suit for: restitus 
tion of conjugal rights satisfies this test, It may:. 
not be possible to- value satisfactorily the ‘subject- 


matter of such a euit but there are ordinarily, 
several, criteria available, to enable the plaintiff. to, 
arrive at an-approximate valuation, e g, the: dower,- 
the-amount which the husband may have to apend 
on thé maintenance of his wife elsewhere than in 
his own house or the extra ‘cost of domèstic assist- 
ance for the: performance of household work, 
QAGENDRA Nara Sana v: y: BÜLOOHANA OBAUDHRANT 

- Se Mata ta ` Gal. 356- 
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Criminal Law Amendment Act (XXII! of 1932), 
s. 7—Interpretation of s. 7—Reference to Stale- 
, ment of. Objects and Reasons, if necessary—S. 1, if 
can be applied to picketing in course of trade 
disputes —Statements made in Legislative Assembly — 
. Reference to, legality of—Interpretation of Statutes. 
As the wording of s.7, Criminal Law Amendment 
Act, is entirely plain and unambiguous, reference to 
the Statement of Objects and Reasone of the Act is 
unnecsssary. The section itself makes no limitation 
jn respect of the parties disputing or the nature of 
the disputes giving rise to a situation where picket- 
ing is employed, ‘and from the wording of the section, 
itself, it is clear that its application is universal. 
In interpreting s. 7, the Court is precluded from 
considering any statements made in the Legislative 
Assembly or elsewhere on behalf of Government. 
It is no duty of the Courts of law to examine, 
criticise or interpret anything that may be said on 
behalf of Government in debate or elsewhere. The 
duty of the Courtis to interpret the law as enacted. 
Had it been the intention of the Legislature to ex- 
clude the application of s. 7 from cases arising out 
of industrial disputes, it would have said soin ex- 
plicit terms, more particularly in view of the nature 
of the majority of the other sections of the Act 
which kave their origin in other ordinances. 
Neither the ordinance out of which s. 7 arose nor 
the Act lays down any limitation as to the circum- 
atances in which molestation becomes an offence. 
g. RUIKAR v, EMPEROR Nag. 618 


z —s. 7—Sedition—Seditious matter deliberately 
~ introduced—Fact of speech itself being innocuous 
is no defence—Trade Unions Act (XVI of 1926), s. 
17—Conflict between s. 1 and Act, tf exists—Offence 
- under s. T committed in course of trade dispute— 
Sentence. ; 
. Tt is no defence in a charge for sedition that the 
bulk of the apeech was innocuous if seditious mat- 
ter is deliberately introduced Where, therefore, the 
accused is not charged with making speeches as such 
but with abetting the offence of molestation, it is 
sufficient to prove that part of his speech relates to 
the abetment without any: reference to the greater 
parts of his speeches which may be entirely legiti- 
mate with reference to the object of the strike and 
the grievances of the workers. 
~ There is no conflict between s 7 and the Trade 
Unions Act of 1926 Trade Unions have the right 
to declare strikes and to do certain acta in further- 





ance of trade disputes. They are not liable 
civilly for such acts or criminally for 
conspiracy in the furtherance of .such acts as the 


Trade Unions Act permits, but there is nothing in 
that Act which apart from immunity from criminal 
conspiracy allows immunity from any criminal 
offence. But any agreement to commit an offence 
would, under s. 17 of the Trade Unions Act, make 
them liable for criminal conspiracy. S:ction 7 of the 
Griminal Law Amendment Act is part of the Orimi- 
nal Law of the land and an offence committed as 
defined in that section is an offence to which the 
concluding sentence of 8, 17 of the Trade Unions 
Act applies as much as it would doto an agreement 
to commit murder. 

- Held, that as the offence under s. 7 was committed 
under a bona fide trade dispute ands 7 was applied 
to such trade disputes for the first time, the sen- 
tence should be reduced to the term already under- 
gone. R.S. RUIKAR V EMPEROR Nag. 618 


- 5, 7—Seditious speech—Verbatim report of 
speech, tf necessary to establish what speaker said- 
Tt is not the law that in order to establish what 

a speaker did say at a certain meeting a verbatim 
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Criminal Law Amendment Act, 1932—coneld. - 


report is necessary. R, S. RUIKAR V. EMPEROR 
: Nag. 618 
Criminal Procedure Code (Act V of 1898). SS. 
30, 34—Magistrate empowered under s. 30— 
Sentence covered bys. 3t—Magistrate, if should 
mention existence of special powers im passing 
such sentence. i 
Onco a Magistrate has been specially empowered 
under s. 30, Oriminal Procedure Oode, by the 


Local Government, he can necessarily, when 
acting as a Magistrate, exercise the powers 
mentioned in s. 34; he cannot at will divest 


himself of the powers conferred upon him and he 
cannot by any action of his own, become a First 
Class Magiatrate not empowered under 8. 30, Criminal 
Procedure Code. Far less by an unintentional failure 
oreven by a habitual failure to describe himself as 
being so empowered, can he divest himself of his 

powers, i 
A Magistrate empowered by the Local Government 
unders 30, Ciiminal Procedure Code, need not 
mention the existence of his special powers in order 
to exercise them, or inorder to pass any sentence 
covered by s. 34, Oriminal Procedure Code. NADAR 
ALAM KHAN v, EMPEROR Pesh, 211 
s.107. Sze Criminal Procedure Code, a 
60 





s 14k 

— ss, 107,117, 242— Duty of Magistrate to 
enquire if information which prompted him to issue 
notice is correct — Statement of accused, when 
amounts to plea of guilty. 

A plain reading of ss. 117, Criminal Procedure 
Code, leaves no room for doubt that the Magistrate 
js bound to inquire whether the information, which 
prompted him to issue notice, was correct, One of 
the ways of obtaining the necessary material is to 
question the accused, It is open to the accused to 
say that the information conveyed to the Magistrate 
is correct and: that he is prepared to break the 
peace or to doan act which is likely to lead to 
breach of the peaca. It would be tantamount toa 
plea of guilty and there would be no objection to 
the Magistrate proceeding to make the rule absolute 
on the basis of it. Consequently, it cannot be said 
zhat on no account is the plea of the accused 
sufficient to warrant an order -under s. 107 read 
with s. 117, Criminal Procedure Code, SADHU SINGH 
v, EMPEROR Pesh, 755 

ss. 107, 242--Mere willingness to execute 
security bond—Whether sufficient to act as plea of 
© guilty under s, 242. 





A mere consent to execute a bond can amount 
to a plea of guilty only if the plea is explicit, 
detailed and capable of no _ other interpretation. 


The attention of the accused should be directed to 
each of the facts mentioned in the notice and he 
should confirm them separately. The mere fact 
that the accused shows his willingness or prepared- 
ness to execute a bond is not, therefore, enough to 
act as a plea of guilty under s. 242, Criminal Pro- 
cedure Code. SADHU SINGH V., EMPEROR Pesh, 755 
8.110 — Person warning assessor that he 

would be shot—Whether liable to be proceeded with 

under s. 110. 

The applicant, who was not one of those accused 
in the conspiracy case, had been present inthe pre- 
cincts of the Court and had threatened one of the 
assessors in unmistakable terms, He was proved to 
have warned him thatif he did not give his opinion 
in favour of the accused, he would be killed by a 
pistol or a bomb, and to have®made use of other 
threatening expressions, snd he was proved by the 
evidence ofthe said assessor and another witness 
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Criminal Procedure Code—contd. 
to have sent a threatening message, worded in a 
similar way: ` 

Held, that he was a desperate and dangerous 
character who had unmistakably laid himself open 
to proceedings under s 110, Criminal Procedure 
Oode. Tex OBHAND v. EMPEROR All. 413 
8.117. Sge Oriminal Procedure Code, vee 

75 
S.122—Sureties, if can be rejected on Police 
report— Rejection illegal—Transfer. 

When sureties are offered it is the duty of the 
Court to accept them unless it is satisfied that they 
are not proper persons, It should not reject them 
on Police report before refusing to accept or re- 
jecting any surety. The Magistrate should either him- 
self hold an enquiry on oath into the evidence of 
the surety or cause such enquiry to be held, 

Where the Magistrate ignored s. 122, Criminal 
Procedure Code, while rejecting the sureties offered, 
it is a circumstance which may entitle the accused 
to have his case transferred. SOKHAI v, EMPEROR 


s. 107 


All.1049 
———S, 135 (2), Sse Penal Code, 1860, s, 342 
1004 





$.144—Order under s. 144 spent itself 
lapse of time —Interference by High 

Practice. 

Where the order under s. 144, Criminal Proce- 
dure Code, has spent its forceby lapse of time, it 
is not the usual practice of the High Court to 
interfere with an order which it was within the 


by 
Court— 


powers of the Magistrate to pass, unless for very 
special reasons. Hansragy PRASAD SINGH ~v. ABDUL 
JABBAR Pat 760 





88.144, 107— Prohibiting party from hold- 
inghat on particular days—Legality -Which party 
causing disturbance, dificult to know—Proper 
procedure, 

A Magistrate's power extends to the passing ,of 
an order restraining individuals from doing acts 
perfectly lawful in themselves. Consequer tly, $ 
Magistrate can legally issue an order prohibiting 
8 land-holder from holding a hat on a particular 
spot in his ownestate on particular days on the 
ground that such an order is likely to prevent a riot 
or affray, : 

Where the difficulty is to say which of the par- 
ties to the dispute is the party who is creating a 
disturbance, the proper procedure is under s. 107, 
Criminal Procedure Code and not under s. 144, 
Oriminal Procedure Code. The real disadvantage 
of passing an order under s 144 without going into 
the merits of the dispute is that on the expiry of 
the period which is the limit of the duration of 
such an order the whole dispute is left to break 
out again. The parly who on the previous occasion 
was successful in getting a 8.144 order in his 
favour will probably try to use the order to pre- 
judice the mind of the Court against his opponent 
in the subsequent proceedings; but such an order is no 
evidence of right or of possession antecedent to the 
date of the order. Therefore, to pass an order under 
8. 144 and to leave it as if thatorder disposed of 
the dispute finally is merely postponing trouble and 
inviting its recurrence inan aggravated and more 
complicated form at a later date, HANSRAJ PRASAD 
SINGH v. ABDUL JARBAR Pai.760 
————S8. 145— Scope of—Order in previous 

proceedings under s. 145— Whether can legally bar 

tnitiation of fresh proceeding. : 

As the question to be taken into consideration 
by a Criminal Court under s. 145, Criminal 
Procedure Code, -is the~ question ‘as to the? 
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present possession of the parties concerned, an 
order passed in previous proceedings under s, 145 
does not legally’ bar initiation of fresh proceedings 
if there be reasonable grounds for such initiation 
as contemplated by law. HaripaDo MAZUMDAR v, 
DEANI AHAMAD SARKAR Cal, 674 


s. 162—Copies of statements of witnesses 
recorded by Police—Court, if has discretion to 
refuse copies to accused—Such statements, when 
privileged. , . 

Per O'Sullivan, A. J. C. (agreeing with Rupchand 
A. J. G)- Section 16°, Criminal Procedure Code 
in its present form, allows a Court no discretion 
to refuse toan accused person copies of statements 





- of witnesses recorded by the Police in the course of 


an investigation, whether such statements are re- 
corded in a Police diary, or otherwise, unless: 
proviso (2) to the section applies. This is the case 
whether the statements are in extenso orare in the’ 
form of compressed memoranda and whether they: 
are recorded inthe third person or in the first 
person, provided they are such statements as can' 
be utilized to contradict a witness with his state- 
ment in Court in the manner provided by s, 145, 
Evidence Act. It is justas possible to contradict’ 
a witness on a memorandum as it ison a full state-: 
ment and it is generally immaterial for the pur- 
pose of contradiction whether or not the statement 
is in the actual words of the witness, 

In furnishing a copy of a witness's slatement to the 
Police, the Court should, be careful to ensure 
that what is being granted is really such statement by 
a witness as could legitimately and properly be: 
used under s. 145, Evidence Act, for the purpose: 
of contradicting the -witness. That is to. say, 
if what is recorded by the Police either in the diary 
or otherwise, irrespective of the length or form, 
does not amount toa statement by a witness, such 
note would clearly be privileged. If it amounts to 
a statement in whatever form or at whatever 
lengtb, it cannot be withheld. Emperor v, Harr 

Sind 697 

——— $8. 162, 164—Arrest in the course of 
investigation—Hvidence of Police Officer of statement’ 
made by accused—Hzxclusion of. ` ' 

Where the arrest ofthe accused is made in the 
course of the investigation into the offence, the’ 
evidence of the Inspector making the arrest as to 
certain statements having been made by the accus- 
ed, should be excluded under s. 162, Oriminal Proce- 


dure Code. Such evidence is not admissible under 
s. 8, Evidence Act, as explanatory of condnct. 
In re KRISHNA IYER Mad, 297 


——ss8.162, 172 — Alteration introduced in’ 
1923 into s. 162— Effect of. : 
Per Ferrers, J. C.—It cannot be said that the 

alteration introduced in 1923, into s. 162 effected by 

implication so material a change ins, 172, ‘that the. 
interpretation of the latter section which had 
previously been laid down by authority is no longer 

good law, EMPEROR v, HARI Sind 697 

ss. 162, 537—'‘Such statement’, meaning of` 

—Failure to observe provisions of s. 162—Whether 

curable—Refusal to supply copies of statements to 

Police of material prosecution witnesses—Whether 

occasions substantial failure of justice. 

The most reasondble reading of the s, 162 as it 
stands without reference to previous legislation or 
judicial interpretation, is that the expressions “‘state- 
ment reduced to writing” and “record of a statement”! 
are synonymous. Grammatically and logically “ such 
statement ” can only mean oral statement and cans 


N 


xxxil 


Criminal Procedure Code. contd, 


not include such oral statement reduced into writ- 
ing, : 
i Failure fó to observe the provisions . ‘ae s. 162 
amounts to an error’curable-under s. 537 if there 
as been no miscarriage or possible miscarriage of 
justice. To hold otherwise might lead to the most 
absurd: results, for example, in a case where copies 
of the -statements of unimportant or merely formal 
witnesses -were refused to the defence, it would 
appear in the highest degree unreasonable to order 
a re-trial of the entire case, At the worst an omis- 
sion*to supply copies of statements under ` s. 162, 
Criminal Procedure Code, would in effect amount to 
no more than an‘ improper, rejection of- evidence: 
within the contemplation of s. 167, Evidence Act. 
-In a case where the evidence is 
justify ; ;a decision independently of the evidence of 
the witnesses, copies of whose statements the Court 
has erroneously omitted to supply to the accused, 
there. should be no difficulty in arriving ata deci- 
sion. that no failure of justice has occurred. There 
would be other cases, however, where it would be 
extremely difficult to come to any decision as to the 
recise extent ‘to which a particular statement might 
ave been of use, to the accused and how much -the. 
accused has been ‘prejudiced by not having received 
a copy. It-is obviously. impossible to lay down. a, 
hard and fast rule onthe subject. Each case must 
he decided on its own merits. Generally , speaking, 
it the statement to the Police ofa material prosecu-, 
tion witness would, inthe opinion of the Court, 
have been of assistance to the defence, it would: 
be only proper to hold that the omission ‘to supply: 
a copy of ithas -occasioned a substantial failure of 
justice. Emprroe v HARI Sind.-697- 


+—_——s. 164. Sze Oriminal Procedure’ ‘Cade, oy: 
162 i 
ae s. 190. ‘Sue Criminal Procedure’ Code, 1898,’ Í 

` 8. 247 _670 





s. 197 — Object and scope of Effect -of- 
amendment—Public servant purporting to perform, 
“official duty—Sanction under s. 197—~ Necessity of. 

+ Under -s..197,; Oriminal Procedure Oode, it is un- 
necessary to decide whether the fact of the accused 
being public servants, was a necessary. element in 
the offence or whether the offence was of a character 
which could have - been „equally: committed. by any ; 
private person. All -that is necessary to be - found 
under-the present Code is: that the public servant. 
has committed the act at a. time when he was per-., 
forming an official duty. The object of the section. 
is to guard against frivolous and, vexatious’ pro- 
ceedings against public servants without giving an. 
opportunity to the Local Government or some higher ` 
authority to decide on the ^ desirability of the pro- 
secution. : 

Where the President and Health’Officerof the Muni- 
cipality ‘entered the house `of the Vice-President for | 
inspecting’ a new water pipe connection but tbey 
had not been generally ot specially aùthorised by the 
Municipality, and they were prosecuted under s. 448, 
Penal Code: . . 

“Held, that no person ‘who isnot ‘charged with any 
official duty on behalf of the Municipality would ever 
enter, anybody's house to inspect ` water pipe connec- 
tions and ‘the act itself was ‘sich as could hot have 
been done by” “any body except an officer of the Muni- 
cipal | Committee ‘and hence under s 197, sanction was 
anoeie ABDUL Hadi MUSALMAN v, D. 'P, MISHRA 

Nag. 120. 

——— 8. 197—Scope. of Whether includes servants 

whom some lower authority. Ja ‘been _, empowered ` 
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to.remove—Police constable and . Sub-Inspector — 

” Prosecution—Sanction, if necessary, 

Section 197, Criminal I'rocedure Code intends- to 
draw a line between -public servants and to provide 
thet only inthe caseof the higher ranks should the 
sanction of the Local Government to their prosecution: 
bé necessary. The expression ‘any public's servant 
who is not removable from his office save’ by or with 
the sanction of.a Local, Government or some higher 
authority’ will not’ include public servants whom 
some lower authority has by.law or rule or order been 
empowered to remove, Police constables and Sub; 
Inspectors willnot - come under the term asthe 
former are removable by the District Superintendent, 
of Police and the ‘latter by the Deputy Inspector- 
General of Police. Consequently, previous sanction 
of the Local Government is not necessary for “their 
prosseution, PICHAI PILLAI Ù, ' BALASUNDARA Mupaty ` 

; + * Mad. 24 


—=-_ s. 197 j- Government transferring power 
to appoint assistant accountant, to Deputy Commis- 
sioner—Such accountant committing breach of trust 
—Held, that no previous sanction of Government was 

. necessary, and that offence committed was notin 

` discharge of oficial duty. ee 


" The power to appoint the assistant Accountast was 
transferred by the Government tothe Deputy Oom- 
missioner and the assistant accountant so appointed, 
committed breach of trust ; 

Held, that by implication the power to renove or 
dismiss them from their office was also transferred and. 
in such circumstances there was no room for s. 197, 
Oriminal Procedure Code, to operate, and the pre-, 
vious sanction of the Local _Government was not 
necessary for.the prosecution of thé accused. `. 

Held, also that even’ if the accused _ had been, & 
public servant who is not removable from office save 
by or .with the sanction of the Locgl Government, 
the: ‘sanction of the Local Government would. not; 
Have. been necessary before commencing the pro-- 
gecution, because under s. 197; Crimingl. Procedure’ 
Code, the previous sanction of the Local Government; 
is only réquired where the accused is. charged , with, 
any offence ` alleged to have been.committed by | him | 
while acting ‘or purporting to” act. io the; 
discharge -of -his official, duty. Where.. zis 
alleged that ihe. accused was - guilty; of . criminal, 
breavh of trust itis plain that, | although if he had; 
not béen a Government Official „the -accušed might- 
not have been enabled ‘to éommit the’, offence with: 
which he was charged, in committing the alleged, 
offence he was neither “ acting nor - purporting tos 
act in the discharge ofhis official duty,” for he: was; 
acting. not as an official but as a thief. ; aS 

“Per Dunkley,J,—When a public servant ‘commits, 
criminal breach of trust in respect of . moneys be-- 
longing to Government — which pass through. his 
hands, he cannot be said to be acting. or: even pur-= 
porting to act in the execution of his duty as suck 
public servant. The words ‘“ purporting to act' 
connote that the public servant means or intends or, 
purports to act as such, or.that his action conveys to; 
the mind of. another that. he is acting as. such’: 
In sò committing ċriminal, breach of trast a public: 
servant does not mean or intend or purpose , to at» 
in the’ execution ‘of his duty; on....the contrary,- he 2 
ibtends to actin direct opposition’ to his duty, - and. 
His ‘office provides him merely with thé opportunity 
of committing the offence. Nor is his action: suc 
as to cause another parson to think that he is acting 
in the discharge of his duty. Con&quently; on this 
goung, s 8. 197; “Criminal Procedure Code, could. bava? 
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no application in .the present case. EMPEROR 2. 


Maune Bo Maune Rang. 1034 F. B. 
————-§, 222. Sze Criminal Orocedure Code, 1898, 
5 





*g, 234 95 
—s, 225, Sre Criminal Procedure Ocde, 1898, 
‘B. 537 378 


—__—-$5, 233, 239, 537—Joint trial of different 
persons for possession of articles stolen in one thejt 
‘`— Legality of— Charge not specifying particular 
-articles for possession of which accused is charged— 
‘Defect, when curable, 

Where a charge does not specify the particular 
articles for the possession of which the accused is 
prosecuted, the charge is defective, but the defect is 
curable, under s. 537, Criminal Procedure Code, if 
the accused are not prejudiced on account of such 
defect. A 

Where several articles stolen at one theft are re- 
ceived by different persons, all or any of the re- 
ceivers are triable jointly forthe offence of receiving 
stolen property. JEmerRor-v. SHAKUR Oudh 562 
—-——-—-88, 234,235, 236, 222—Distinct charges 

of falsification of accounts—Whether can be tried 
together with charge of embezzlement comprising 
items to which  falsifications relate—Acts of 
embezzlement and steps taken to conceal it— Whether 
make all acts part of same transaction. 

A number of distinct charges of falsification of 
accounts cannot be tried together with the charge of 
embezzlement comprising the items to which the 
falsifications relate, at one trial, One item of falsi- 
fication orone seric3 of items concerned with one 
itera of embezzlement alone might be tried, but no 
more. 

The trial of three charges of embezzlement and 

of corresponding charges of falsification of accounts 

together is-illegal, © ~ 

Whore there were, many individual: asta of 
embezzlement and the acts of falsification which 
might betraceable directly to each item of embezzle- 
ment wera made with the purpose of concealing that 
particular act, is cannot beheld that each particular 
couple of acts, namely a specific item of embezzle- 
ment and’a specific item (or items) of falsification to 
conceal that particular embezzlement can be con- 
sidered part of the same transaction along with other 
items, Bach act of embezzlement and the steps 
taken to conceal it form one transaction, and tbe 
fact that the offence was repeated on several 
occasions in pursuance of a studied pclicy of fraud 
cannot’ make all the acts parts of the same transaction, 
The fact that under 8,222 ofthe Criminal Procedure 
Code all the items of embezzlement may be included 
in a lump sum, does not make the individual acts or 
individual series of falsification with reference to 
one item of embezzlement part of the same . 
transaction. Q, S. RAMSHESHAN v. Emperor Nag. 595 . 
§;235~%S. 235, when applies. ` f 

The question of the applicability, of gs. 255 arises , 
only where separate offences, that’ is, offences of a | 
different nature, may form part of the same transaction 
and not where the question of- different offences of 
the same nature is under consideration’ RAMSHESHAN 
v. EMPEROR 7 - Nag. 595 
s. 235 (1)- Same transaction meaning of— 

Tests to see if acts are committed in same transaction. 

ltis not essential for operation of s. 235 (1), Crimi- 
nal Procedure Code, that tke transaction itself should 
be of a criminal nature. The test is that the, acts 
done must be so related to each other in point of. 
purpose, or as cause and effect, or as principal and 
subsidiary acta, as ‘to constitute ons continuous 
action, The testto be applicd”is bot eo much pro: 
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ximity in time as continuity of action and purpose, 
Where, -however, criminal acts are separated by an 
interval of time, the length of the interval may te 


an important indication that such continuity is want- 








ing. R.S. RUIKAR v. Epesor Nag. 618 
s$s. 235, 236. Sue Criminal Procedure 
Code, 18 18, s. 234 595 
———s,239, Sze Criminal Procedure Code, 1898, 

8 233. 562 
s. 242. Sez Criminal Procedura Code, 1898, 

s. 107 755 


s. 247—S. 247, conditions of anplicability. 

Section 247 applies if a summons has been issued 
on complaint and the complainant does not appear 
upon the day appointed for the appearance of the 
accused or any day subsequent thereto to which the 
hearing may be adjourned, and applies notwith- 
standing anything thereinbefore contained, What 
is thereinbefore contained becomes no longer of any 
importance or relevance, and if the Magistrate de- 
cides to acquit the accused, then he must be deemed 
to have been tried within the meaning of a. 403 
though the summons may not have been served and 
the accused may not have appeared. Buupatl BHUSAN 
MUKERJI v Amio BEUSAN MUKERJI Cal. 670 

ss. 247,403, 190—Summons case—Trial, 

when canbe said to commence—Procedure under 

s. 2:7, if a trial within the meaning of s. 403, 

lt is wrong to say, that the trial of a summons 
case cannot be said to begin until the particulars of 
the offencs are stated tote accused. The trial in 
a summons case commences when the Magistrate 
takes cognizmce under s. 190, Criminal Procedure 
Code, which comes under the heading “conditions 
requisite for initiation of proceedings.” 

Section 2:7, Criminal Procedure Code, overrides 
the previous provisions of Ohap. XX and these 
sections ands, 403 must be read together. The re- 
sult of doing so is to show that the intention of 
the legislature was that the procedure unders, 247 
should be deemed to bea trial within the meaning 
‘of s. 403. Beuratrt BHUSAN MUKERJI v, AMID Buusan 
MUKERJI ; Cal. 670 
: -§. 256 ~Prosecution witnesses called for 
, cross examination, after charge— Accused represented 

by different Counsel— One leading cross examination, 

— Others suggesting questions—No questions asked 

on behalf of one accused—Inference, 

Where the accused are represented by several 
different lawyers, and the prosecution witnesses are 
summoned for cross-examination after charge, and 
one of the lawyers leads the cross-examination others 
helping him in suggesting questions, if no questions 
are asked on their behalf the only conclusion that 
can reasonably be drawn from the circumstances is 
that they did not want to ask questions. DREP 
CHAND V, EMPEROR All, 915 
——---— $. 257 — Number of defence witnesses— 

Power of Magistrate to limit—Summoning of them 

—They must be heard or reasons recorded for not 

hearing them—Failure to do so—Proceeding, if 
- vitiated. 
>There is no provision in the Criminal Procedure 
Code by which a Magistrate can arbitrarily “limit 
tha number of witnesses for the defence, Seaction 
957, Criminal Procedure Code, which is one of the 
provisions relating to warrant cases, lays down that 
a Magistrate may refuse to issue process for the 
appearance of witnesses, when he considérs the 
application to be for the purpose of vexation or delay 
or for defeating the ends of justice, butinsuch a 
case: the grounds for refusing to summon them shall 
be recorded in writing. Having. summoned themy . 














` to the evidence called at the trial. But of course, 
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however, he must be presumed to have conrluded until expiry of limitation or until disposal of 
that they are not being produced by the aczased appeal, if any—Legality of order. ` 
for the purpose of vexation or delay, ete., and, ‘Section 337, sub-s. (1), Criminal Procedure Code, 


therefore, he should hear them, and in any casehe shows that the High Court or a Court of | 
must record his reasons for not hearing them, in Session is’ being considered in this section 
writing. Failure to do so is an irregularity sufficient as the Court where an offence is being tried_ 
to-vitiate the proceedings, Trex CHAND v. Empzror aud there isno question of proceedings in appeal. 
All.413 On the other hand sub-s, (3) clearly provides that 
—-——— 88. 269, 526— Case triable by jury in one so far as the trial Court is concerned, the detention 
district—Transfer by High Court to another district in custody of the approver must end with the trial. 
—Legality of. . . The expression “ unless he is already on bail” is 
The powers of transfer conferred on the High also governed by the words “ the termination of the , 
Court are not in any way limited or controlled by trial.” Consequently, an order that he cannot be 
B. 269, Criminal Procedure Code, and the trialfor released until the period fixed by the law of limita- 
an offence which would in the ordinary course be tion expires or until appeals tothe High Courtare ` 
by jury ina particular district, may be transferred ` heard and determined is not a legal order. After $ 
to another district where it would be held withthe the trial has terminated, the Court has no authority. 
aid of assessorsonly, Eurerorv Harr Sind697 'to order the detention of the approver in anticipation , 


————s, 297—Charge to Jury—Charge, how to ‘be | OË any possible order from the Court of appeal. 





delivered—Direction about reasonable doubt should SULTAN AHMAD V. Furrkor - _ Cal. 1059 — 
be at end of charge or in appropriate place-- Sifting a RE 342— Case tria e, by go eseions ae . 
of evidence, necessity of— Mere naming of witnesses i el it amne accused im pa ourt 
without discussion of evidence is not enough. — Efect—Whether sat i pate of an 
A’ charge toa jury ought tobe delivered extem- | ada ASe of, or egality af procedure. 
poranecously, immediately after the conclusion of the na case which is triable by a Sessions Court 


final speeches of the lawyera engaged inthe trial, itisthe latler Court which tries the accused and 
or of the evidence, in the absence of such speeches. Calls upoh him ae a ah his defence and there- 
Obviously, it ought not to be written out before- foreit is to t a »ourt that the mandatory pro- — 
hand in extenso,and equally obviously’, it is not fat that apalice’ e. That being so, it cannot. be | 
humanly possible except perhaps in isolated and very said t at sige Ck ge sae? the aecused in 
exceptional cages, to write it out afterwards in the Committing oe 18 | sf Teeny ot an , 
exienso from memory. | ap express provision o law an t ereforə il SRi z 
A direction. about reasonable doúþt“should appear EMPEROR v. A JAHAR Baa i ` Cal. 1103 
at the end of the charge. or in ite appropriate —— -7 SS. 342, 364—dccused refusing to answer 
place in the body of the charge.!:'To ,conclude this piraan an 2 sereng. 2 aign ey for 
head with an academic dlsaweltion on tte subjek of ; gir ment under Penal Code (Act XLV of 1860), 
roof is not only useless and a waste of time,but , & ES : es 7 
vill certainly have the effect of filling the minds of the, The Eee a required to, record the exa- 
Jury with confusion. Allsuch matters should be intro- orang he 1 at ere are no answers by the 
duced in the charge in appropriate places, as and 8ccused,the record presumably will only contain — 
wher something occurs in the discussion of the the questions put by the Court and a note that the `. 
evidence which gives riseto them, and necessitates accused had refused to area the questions, Jf 
their ‘application. The evidence should be sifted or - the he thi O ooh propen'y completed in this 
weighed and the jury guided to some’. clear con- , ed ee iL ourt, the law requires that the ac-_ 
clusion:-“To hang a lot ‘of witneéss*humbers round , CUSed shall sign it-in order to show that it ia”. 
the neck’ ofeach accused without any discussion of | “conformable io what he declares is the truth.” If . 
the evidence given by these witnesses, is’ not the , he refuses to sign b there can be no doubt that- 
way in which to carry out the instructionsof the High | hé is obstructing the process of the Oourt, and 
Court that the case of each accused must be dealt tpat bo ds liable. e ce a te aoe 
i 2 $ s a 
with separately. APANOLEN P: Rupee l Cal. 837 the accused has refused to answer questions oz 
——— $. 298 (2)— Direction to jury—Mere =thathe has refusedto make a further statement. 


reiteration of evidence is not enough. Morr LaL v, EMPEROR . All. 146 

A Judge in charging a jury, does not fulfil his +s, 350—fe-commencing of trial —Privilege 
duty if he merely reiterates the evidence given by ° of Magistrate—Accused not wanting’ to examine 
the witnesses for the prosecution and the defence, ' witness after putting forward demand for re-hearing 
and then leaves the jury to decidethe case one way- - him—Magistrate, if can order his evidence to be ` 
or another, It ia proper and reasonable: thate ` taken afresh —Accused not protesting against action | 
Judge, when charging a jury at theend of a - of prosecution in dispensing with one witness— 


criminal trial, should direct the jury as to the Action, if ground for interference, 
weight which, in his opinion, ought to be attached > Jf the accused after putting forward hisdemand 
] : l ¥ f ‘forthe re-hearing of the witnesses says he does not ` 
charging the jury in connection with the factsof want any particular witness tobe heard the Ma- 
the case the Judge must leave the jury under no gistrate has’ no powerto order that the evidence of | 
misapprehension as to their duty in the matter, that witness shall be taken afresh, -But the Magis- - 
namely, thet the jury must consider the factsfor trate as wellas the accused has a privilege under 
themselves, and form their own opinion as to the s. 3:0, Oriminal Procedure Code. If he does not 
value to be attached tothe evidence of the several like the idea -of giving judgment on evidence ` 


witnesses, and the proper inference that ought to be partly or wholly ecorded, he may decide to 
drawn from the evidence as a whole. H, W. Scott v. 


EMPEROR 4, a tang. 821- or trial.. If he exercises that eption the accused 
8. 337 (1) (3)—Termination of trial, meaning - cannot object to the -examination afresh of any 
ofs-Approver ordered to be detained in custody witness, Be a EA E 0 oe PL PN AS 
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re-summon the witnesses and re-commence the inquiry `’ 
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Where if is not known whether the Magistrate was 
exercising his own cption to re-commence the trial 
(at the suggestion of the accused) or whether he 
thought he was granting the accused's request for 
the re-summoning and re-hearing of the witnesess 
and the accused has not protested against the 
action of the prosecution in dispensing with a 
prosecution witness, the action though irregular 
cannot be a ground for interference with the 
conviction unless prejudice has been caused, Muppa 
VERRAPPA v, EMPERCE Mad. 1020 


—— ss, 369, 561-A, 439 as amended In 
1923—High Court passing order in revision— 
Power of review—S. 369, if modified by s. 561-A, ` 
The High Court has no power to review an order 

passed by itselfin exercise of its revisional jurisdic- 

tion. It possessed no inherent power to review its 
judgment before the amendments of 1923 and 
it cannot be said that s. 561-A, Oriminal 

Procedure Code, either modifies the provisions of 

s. 369 of the Code or clothes the Court with any fresh 

power, 

The revisional sections do not in themselves give 
the High Court power to revise an order of its own, 
andalthough it may be open to it to call for the 
record of acase which has already been dealt with 
in revision, there is no power to pass any order which 
would have the effect of setting aside or modifying 
an order passed in revision by itself. Banwarr LAL 
v, EMPEROR 3 All, 1044 
—— s. 375 —Scope of. : 

Section 875, Criminal Procedure Code, is not 
intended to apply to a case in which there has been 
an illegality, or an error which has occasioned a 
failure of justice, Section #75 is not meant to: 
enable a Court to remedy an important error in 
procedure which might have keen calculated to 
prejudice the accused in the trial and which, in 
fact, causes the trial to ke vitiated. E.Prror v. 





Harr Sind 697 
—8. 377. See Criminal Procedure Code, 1898, 
s. 494 840 





—S, 386 (1) (b)—Sentence of imprisonment in 
default of payment of fine—Fine not paid— Order , 
for imprisonment—Order for realisation of fine. 
by execution according to civil process—Legality 
of—Whole of imprisonment not undergone—Proviso ; 
to s. 386 (1), ib), if applies—Criminal trial~ . 
Sentence. . i 
Where asentence of imprisonment is imposed by 

way of providing a sanction for the payment of a 

fine if the fine is not paid, and ~that sentence is 

served out in its entirety, it is still possible to 
insist on payment of the fine being made. ` 

The petitioner was sentenced to pay a fine within 
a period andin default to undergo imprisonment 
for a term. He subsequently surrendered himself and 
stated that he was unable to pay the fine. He was then 
committed to Jail. On the same day the Court directed : 
that a warrant should be issued to the Collector of 
the District under the provisions of s. 386 (1) (b), 
Criminal Procedure Code, authorizing the Collector. 
to realize the amount ofthe fine by execution ac-. 
cording to the civil process against the movable 
and immovable properties or both, of the de 
faulter : 

Held, that the order was proper and that the pro- 
viso to s. 386 (1) (b`, Criminal Procedure Code, did 
not apply as the offender had not undergone the 
whole of the term of imprisonment to which he was- 
sentenced, Nin Kanta Pau v. Bisakna Pan z 

Cal, 1031. 
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———3.403. Sze Oriminal Procedure Code, 1898,- 
s. 247 670!" 
————8. 417—Appeal against acquittal—Crown- 
should prove that judgment of Sessions Judge is. 
wrong, woe 
In an appeal against an order of acquittal it - is’ 


for the Crown to show that the judgment of the 
Sessions Judge is wrong, SULTAN v, EMPEROR - > 


' Lah. 691 
s. 437—Case exclusively triable by Sessions - 
—HNagistraie, if can give benefit of doubt—His duty 
is to see whether there is sufficient evidence for . 
committal, : 
The function of a Magistrate trying 3s case is 
different from the function of a Magistrate inquiring ' 


into a case exclusively triable by the Court of Session, 
- It is not for a Magistrate making en inquiry into a 


caso triable exclusively by the Court of Session to ' 
weigh the evidence orto give the accused the benefit ` 
of the doubt. The duty of the Magistrate in such 
circumstances is to sea whether there is sufficient 
evidence to commit to the Court of Session, and if 
he finds that there is sufficient evidence, then he 
should commit the case to the Court of Session. 
Atoril DIN v. Emperor All, 205 
-6.437, scope of—Whether covers case of 
discharge on any kind of charge. 

Section 437, Oriminal Procedure Oode, differs in ' 
important particulara from s. 436,. Oriminal 
Procedure Code. Section 437 is mainly intendéd 
to meet the case where a Magistrate wrongly - 
considers that he has jurisdiction to try a certain 
case and proceeds to try that case, and where’ 
the Sessions Judge or the District Magistrate con- 
siders that the facts alleged show a case triable ex- 
clusively by the Court of Session and that thein- 
ferior Court has improperly discharged an accused’ 
person. 

The language of s. 437, Criminal Prosedure . 
Code, requires that the case should -be triable ex- 
clusively by the Court of Session, but it does not go: 
on to state that an accused person has been impro-- 
perly discharged on sucha charge. Oathe contrary 
the section merely says that it requires that an ac- 
caused person has been improperly discharged by the 
inferior Court. These words are general and cover a ' 
dischargeon any kindof charge and not merely a; 
discharge on a charge of an offence exclusively triable ‘ 
by the Court of Session. ALorr DIN v, EMPEROR 





All, 205 
—s.439. Sze Criminal Procedure Oode,. 
1893, s. 369 1044 





§.439—Acquittal—Interference by High 
-Court on revision by private prosecutor—Power of 
High Court—Interpretation of bye-law—Benefit of ' 
doubt given to accused. 
The High Court is not precluded from inter-- 

fering with an order of acquittal, at the- 

instance of a privata prosecutor. The High Court-: 
can interfere if circumstances justify it. : 

The accused were acquitted of a charge of: 
breach of a bye-law framed by the Municipality” 
as the Honorary Magistrates who tried the case. 
were doubtful whether the bye-law was ulira' 
viresor not, and they gave theaccused the benefit 
ofthe doubt. They also erroneously considered the 
question of intentionto break the bye-laws, The 
main object of the Municipality in applying for 
revision was that the doubt cast on the validity of 
their bye-laws should be dispelled The 

District Magistrate having been moved to ask the 

Local Government to appeal refused to do soas. 

the case was not likely to reach the Local 


kexvl 
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Government within a month and a half from 


the dateof the orderof acquittal and advised the 
Oommitiee to apply suo motu. In revision the High 


: Court. had not to go into the evidence and 
had comiy to find whether the bye-laws were 
valid: 


Heid, that the High Court would interfere from 
the order of acquittal, MUNICIPAL Commirrez, BILAS- 
PUR v. BANSIDHAR Nag. 781 
8! 4.3 9— Revision —Interfern-e by High Court 

—When proper—Criminal trial. . 
, Inthe ordinary course, the High Court will not 
interfere in revision unless it can be shown that the 





Magistrate has gravely misapprebended the trend. 


of theevidence or has overlooked some important 
points which, ifhe had takeninto consideration, 
would have caused him to come to a different con- 
clusion. Nea Po Tunv. EMPEROR Rang. 472 
~ 88.476, 476-B—Munsif holding enquiry 
under 8.476—Direction that complaint be lodged 
before District Magisirate —Direction, whether 
amounts to decree —Appeal from such order to 
District Judge—District Judge, whether can transfer 
it to Subordinate Judge for disposal— Case is 
governed by Criminal Procedure Code and not any 
civil enactment. ` 

Where a Munsif after holding a  prelimin- 
ary enquiry under s. 416, Criminal Procedure Code, 
directs that the ccmplaint should be 
before the District Magistrate wnder s. 195 (1) 
(b) (c), read with s. 478, Criminal Procedure Code, 
the direction does “not amount to a decree. 
And wherean appeal is filed tothe District Judge 
from such a direction, thé power of the District Judge 
totransfer the case is not governed by any civil 
enactment but by the Criminal Procedure Code. 
And since the Criminal Frocedure Code dces not 
provide for any transfer ia a matter like this, the 
Subordinate Judge, on transfer being made to him, 
isnot empowered to héar the appeal but it should 
be disposed of by the District Judge himself. MEHDI 
Hasan v. EMPEROR All 990 
—— S. 476-B—Appeal to District Judga— 

-Appeal, if can be transferred to Sub-Judge, 

‘It isnot open toa District Judge in whose Court 
an appeal unders 4/6-B, Criminal Procedure Code, 
is pending to transfer that appeal to the Court ofa 
Subordinate Judge ss the Subordinate Judge has no 
jarisdiction to hear such an appeal either: under 
Oriminal Procedure Code, or under the Civil Courts 
Act. Maxpucon v, BUDHU All 901 
- 8.428—'Child’, meaning of—Any person 

below eighteen years of age, if a child, 

The word “child has not been defined in’ the 
Criminal Procedure Code, In the absence of any, 
statutory definition or anything tothe contrary in 
the Act, a “child" isa person who is not competent 
toenter into any contract orto enforce any claim 
under thelaw. Underthe Majority Act,2 person 
who has not attained the age of majority, that is, 
18,is incompetent to contract and is therefore a 
child within the meaning of the section. Conse- 
quently, it cannot be said that a child, as con- 
templated by e. 458, Criminal Procedure Code, is 








an infant.who has not yet attained puberty, 
Hruanta KUMAR BANERJEE V. MONORAMA DEBI 

Cal. 365 
———S. 494 (a)— Withdrawal at beginning 


amounts to discharge and withdrawal after charge 

amounts to acquittal. 

A withdrawal at the beginning of a case must 
come under s, 494 (a`, Criminal Procedure Oode,.and 
would only amount to a. discharge of the accused and. 


INDIAN OASES, 


lodged ` 
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it would not come under sub-s (b) a withdrawal 


aftera charge has been framed, which produces the 
result of an acquittal, ALopr DIN v, EMPEROR 


AU, 205 
—— ss, 494 (a) (b), 437, 436, 209 —Prosecut- 
ing Inspector stating that there is no case — 


Whether amounts to withdrawal. 
A withdrawal by a Public Prosecutor is withdrawal 
from the prosecution of any person for any act or 
omissicn made punishable by any law, tbat is, the 
Public Prosecutor states that he does not want to 


prosecute for certain alleged acts or omissions. Where . 


there was no such statement by the, Prorecuting In- 
spector, but he merely stated that there was no 
ease under 8. 218, Penal Code: 


Held, that he did not state that there-were any, 


acts or omissions for which he did not desire prose- 


cution of the accused. He. only gaye his opinion - 


that the evidence produced for the progecution would 
not show,a case under a: 218, Pena] Code, Therefore 
there was no withdrawal bythe Public Prosecu- 
tor. Atori Din v, Exprror All, 205 
——— 88. 494,377—Withdrawal of prosecution 

— Consent of Court —Necessity of—S 494, if can 


‘be used by prosecution to get evidence of accused. 
against co-accused— Fresh prosecution— Evidence of. 


accused in first 
Corroboration, necessity of. 


prosecution — Admissibility — - 


Prosecution can be withdrawn under s, 494, Crimi- . 


nal Proceduré Code, only with the consent of the 
Court and in exercising his discretion, the Judge 
must act judicially. The section -is only intended 
to be applied in cases where cither the evidence is 
insufficient to secure a conviction, or in cases of com- 
promise and similar circumstances. It is not in- 
tenced to be used by the prosecution to get the 
evidence of an accused against his co-accused and 
so escape the safeguards laid down in the Code 
with regard to such evidence under s. 337. 

Where a prosecution is withdrawn before the 
charge is framed, the accuced is dischurged and 
when another prosecution is launched rubsequently, 
the evidence of the co-accused in the first prosecu- 
tion though admissible against the accused, in prac- 
tice no weight should be given to it without corro- 
beration. 

Per Jack, J.—The witness discharged under s. 494 
can only be considered a competent witness in the 
sense that his evidence is not inadmissible in reapect 
of the facts to which it relates. In practice no weight 
should be given to it without corroboration. ABDUL 
Masın v. EMPEROR - Cal, 
8.497. Ser Criminal Procedure Code, 1898, 

. 286 
ss. 498, 497—Commitment by Magistrate— 

Whether affords reasonable grounds for believing in 

guilt of accused—Commitment, if bars granting of 

bail by Sessions Judge. 

„The facium of commitment to Sessions by a Magis- 
frate does not necessarily g.ve the Sessions Judge 
reasonable grounds for believing that the accused has 
been guilty of the offence charged. It does not, 
therefore, debar the Sessions Judge from granting 
bail to the accused, NISAR ALI v, ABDUL HAMID 

: . Pesh, 286 
88. 517, 561-A—Order for restitution of 
property—Party disposing of property—Order, if 
- becomes ultra vires — Court's power to order 
payment of equivalent value. 


8. 4°8 





- Where restitution of property®is ordered, the fact’ 
that the property has been disposed cf does not’ 


render the Court’s order ultra vires, Even if the 
property has been converted info other property, the 


840° 
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Court still retains the jurisdiction of passing orders 
about the property into which it has been convert- 
ëd. In such circumstances the Court can order 
payment of equivalent value. SsamsuNpAR v. TEJA 
SINGH Pesh, 763 
——--—-S, 522—Order under, where there is no 
use of criminal force —Order, if one passed without 
jurisdiction—Penal Code (Act XLV of 1860), s. 350. 
An order under s. 522, Oriminal Procedure Code, 
can only be passed in cases where criminal force 
as defined in s. 350, Penal Code, has been used and 
Where a finding to that effect has been recorded. 
In the absence of use of criminal force, an order 
passed under s, 522 is one without jurisdiction 
and must be set aside. SUBA v. ALI GAUHAR 
Lah. 471 (a) 
s. 526. See Criminal Procedure Code, 1£98, 
a. 269 697 
= 8, 526—Rejection of sureties illegal— 
Ste Criminal Procedure Code, 
1049 
of case— Reasonable 











Transfer of case, 

1898, s. 122 
= ~S. 526 — Transfer 

apprehension of partiality — Transfer 

granted, 

It is necessary to avoid not only any partiality 
on the part of a Magistrate, but any circumstances 
that might lead to a reasonable apprehension of 
partiality in the mind of an accused person ; that 
is to say, it is desirable not only that justice should 











be done but that it should be manifest to all the 

world that justice is being done. Kunsa Sanu v, 

Emperor Pat. 758 (a) 

———S, 535 Sze Criminal Procedure Code, 1898, 

. 8, £37 915 
s. 537. 

Sre Criminal Procedure Code, 1898, s. 182 697 

` See Criminal Procedure Code, 188, s £33 562 

ss. 537, 225— Conviction under s, 147, 


Penal Code (Act XLV of 1860)—Omission to specify 
common object in charge—Omission, whether fatal 
to trial. 

Failure to specify the common object in a charge 
under s, 147, Penal Code, is only an irregularity 
covered by s. 537 of the Code of Criminal Procedure, 
and moreover, under s. 225, Criminal Procedure Code, 
the cmission complained of can be regarded ag 
material if it is shown not only that the accused 
were in fact misled by theomission but also that the 
éwission occasioned a failure of justice. DISHNATH v. 
EurERcR Oudh 378 
= ss 537, 535—Irregularity in charge sheet 

—No prejudice—Irregularity, if cured, 

Where the charge sheet simply charges the accused 
with rioting and voluntarily causing simple hurt 
without explaining what rioting means, the ir- 
regularity in the charge sheet is cured by the 
Provisions of s, 535 or s. 537 of the Criminal 
Procedure Code, if there was no prejudice to the 
accused. DEEP CHAND v EMPEROR All, 915 

8.545 asamendedin 1923—Boy killed 
by accused— Conviction under s. 304-A, Penal Code 

(Act XLV of 1860)—Fine — Compensation—Right 

of mother of boy to compensation. 

The amendment of s. 545, Oriminal Procedure 
Code, in 1923, entitles a person to compensation if 
he can get damages in Civil Court for any 
loss or injury caused by the offence. 
Where therefore a boy is killed by the accused who 
is convicted under s, 304-A, Penal Code, and the 
accused is ordered%o pay fine, the mother of the boy 
is entitled to compensation and the Court should 
order it to be paid out of the fine, Nur Sanit v- 
Emperor i Pesh. 531 
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—s, 561-A, : 
Sez Criminal Procedure Code, 1898, s. 369 1044 
Sze Criminal Procedure Code, 1898, s. 517 763 

Criminal trial. Sze Criminal Procedure Code, 1898, 
8.439 _ 472 

Accomplice, evidence of—Caution required in 
receiving it. 

The evidence of an accomplice must always be 
received with the greatest possible caution, and if 
there is any fear inthe witness's mind that failure 
to establish the case for the prosecution wil] result 





in his own prosecution, itis not likely to lead to 
truthful evidence being given by such a witness 
ABDUL MAJID v. EMPEROR Cal 840 


-~-—— Accused charged under ss, 323 and 427, Penal 
Code (Act XLV of 1860) — Magistrate's order 
ambiguous in mentioning whether accused were 
guilty of both offences or only of one— Sessions 
Judge interpreting that order as finding guilty under 
one —Held, interference in revision not called for,, 
The accused were all charged under two sections of 

the Penal Code, ss. 323 and 427. But the Magistrats in 

passing his final order said: “The charge is brought 
hometo the accused . . . . . . I fine each of 
them Rs. 50" The applicants appealed to the 

Sessions Judge. The Sessions Judge's interpretaticn 

of the order wasthat the Magistrate intended to 

convict under s. 323 andtoacquit under s, 427 ag 
they had been fined only Es. 50, and as such, he held 
that no right of appeal lay. 

Held, that in the abeence of any indication 
that the Magistrate intended to pass two senteuces 
or one centerc2 ccusisting of two punishments, 
it could not be held that the Sessions Judge was 
Clearly wrong in holding that the _ applicants had 
no right of appeal and that there was no need to 
interfere in revision. MUNNA LAL vV. EMPEROR 

All 123 

——— Alibi— Evidence to prove alibi—Witness to 
be called by accused—Testing of such evidence by 
cross-examination by Crown—Necessity of. 
Witnesses to establish anything in the nature of 

an alti ought to be called by the accuscd person 

who takes that line of defence. Unless evidence of 
that character is tested by cross-examination on be- 
half of the Orown, it is very difficult for any one to 

say, what value should be attached to it, Euprror v, 

NIRNAL JIBAN Gacse Cal. 387 S. B, 

Approver— Value of evidence of—Corrobora- 
tion—Necessity of—Apprcver otherwise a éatisfac- 
tory utincss—Convicticn, if can be based on his 

uncorroborated testimony —Evidence Act ‘I of 1872), 

8. 114, illus. (b). 

The rule of prudence that ro conviction should be 
based on the testimony of an approver unless it js 
corroborated in material particulars connecting the 
accused with the commission of the crime, has 
acquired the sanctity of a rule of law. Even in 
cases where the approver otherwise appears to be a 
satisfactory witness, it is unsafe to base the convic- 
tion sclely on his testimony unless hig testimony ig 
corroborated by independent evidence in some mate- 
rial particulars. 

Held, that the fact that the deceased was last scen 
alive in the company of the accused and the approver 
was a strong circumstance which corroborated the 


testimony of the approver. ATA À UHAMMAD v. 
EMPEROR _, Lah. 626 
Charge— Ferson not charged uih offence— 





Whether can be convicted for such off ence—High 
Court, if will substitute new offence in exercise 
of powers as Appellate Court. 

A man should not be charged, tried and convict- 


INDIAN CASES. 
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„emg heard in his defence. The High 

- .will not use any power that they have as 
_-u~ Appellate Court to substitute a new charge 
against him and convict him of that case. EMPEROR 
v BHAWANI PRASAD Cal.. 1070 S. B. 


Confession —- Corroboration — Production of 
gandasa neither blood-stained nor proved to have 
been connected with crime—Confession, if admissible. 
Where the corroboration alleged was that the 

accused produced a gandasa from a pond but it was 
neither blood-stained nor proved to have been con- 
nected with the crime : s 
Held, that the confessional statements were not 
admissible in evidence. Kanssı Ram v. EMPEROR 
Lah. 735 
Confession—Ezxtra-judicial confession, weight 
` of, against co-accused—Only corroboration, testimony 
of eye-witnesses not capable of being implicitly 
relied—Confession, if can be acted upon. g 
The weight of an extra-judicial confession 
against a coaccueed is not very great and 
can only be taken into. account if it was ad- 
equately corroborated. Where the only cor- 
roboration in the case is the evidence of eye- 
witnesses which cannot beimplicitly relied upon 
in view of the possibility of a genuine mistake 
on their part,the confession cannot be acted 
upon. RANZAN V. EMPEROR Lah, 1054 
Confession— Retracted confession of co- 
aczcused—Confessicn of an exculpatory nature — 
Recording of confession four months after arrest— 
Conviction, if can be based on so called confession, ` 
The most important evidence against the accused 
Aand B in a murder case was the so called confession’ 
of A. It wasan exculpatory statement and was to 
the effect that he had started with B and others to 
cut wood for torches but had left them to dosome 
weeding when suddenly the deceased was attacked 
by the others and was throttled with a rope by B and 
A was forced to help in carrying the body’ arid 
burying it. The confession which was recorded 
four months after. arrest, waa retracted subsequently :. 
* Ield, that the confession could not be considered” 
-as against B because it was retracted and there wag, 
doubt about its genuineness, first asit was an ex- 








culpatory statement rather than a confession, and’ 


eecondly,as the`so-called confession was not recorded 
until four months, after A was produced. i 

Held, a's) that as regards A, the so-called confes- 
gion was exculpatory as regards any major offence and 
was of nature that might possibly be made by an 
jpnocent person under comparatively light pressure 
and was not recorded until four months’ after his 
‘arrest and very grave doubts existed as to` its- 
igonuineness, Kuanizaman V. EMPEROR Pesh 229 


“Confession—Retracted confession—Value of. 
The Court is entitled to read and look ata con-, 
fession although it is retracted but the same cred- 
ence should not be given toit asit would be given 
were it not retracted. EMPEROR v. BBAWANI PRASAD 
Cal 1070 S§. B. 
-Cross-cases —Evidence taken separately one. 
after the other —One argument andone judgment— 
Procedure, legality of—No prejudice caused to 
accused—High Court, if would interfere. j 
Where in two cross-caces, the evidence in each’ 
was taken one after the other but they were heard 
by one argument and one judgment was delice. - 








ed: i 

Held, that strictly speaking, the procedure was 
irregular if not illegal but ‘as no prejudice was there- 
by caused to the accused’ in their.: defence, the High 
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Court would not interfere, Karrist CHANDRA Boss} 
v. NanoramM MAKLANIA Cal, 10423 
-___— Fvidence—Charge of gambling in club—Fact; 
that on previous raid persons said to be members! 
of club were found there and were convicted— 

Whether relevant to show that on subsequent raid 

persons found were engaged in unlawful gaming 

—Burma Gambling Act (I of 1899), s., 11. 

The fact that ona previous occasion the premises 
ofa club had been raided and that certain persons: 
said to be members of that.club had been founds 
there at the time and subsequently convicted under 
the Gambling Act iz quite irrelevant to show that,” 
when on a subsequent occasion the same premises, 
were raided and other persons were found with: 
gaming instruments, these persons were engaged 
in unlawful gaming; Boon CHIN v. EMPEROR 

Rang. 798 

Evidence — Examination-in-chief of pro- 
secution witnesses in absence of accused—Cross- 
examination in his presence—Defect, if vitiates trial. 

Tt ia an elementary principle of criminal trials that. 
all evidence should be recorded in the presence of 
the accused and any breach ofsthis rule vitiates the 
trial altogether. Where, therefore, the examination- 
in-chief of the prosecution _ witnesses takes place in, 
the absence of the accused, the defect vitiates the 
trial altogether, even though tke cross-examination 
isheld in his presence. BISHNATE v. EMPEROR _ . 
5 Oudh 378 
- Evidence, that accused are members. of- 

criminal conspiracy—Suficiency of corroborative 

evidence, if material. ; y : 

_The question of what are the circumstances in 
which corroboration is required and the question of 
the amount of such corroboration are immaterial 
where there is independent evidence which, if be- 
lieved, leaves no doubt that, all the accused were. 
members of the criminal conspiracy with which they 
are charged., ExPERSR v. NIRMAL JIBAN GHOSE 
i Cal. 387 8. B, 

— Identification— Bors identifying accused not 
asked if they knew him previously—Evidence that 
_they must have known him—Held, that identification, 
at parade proved nothing. Ne 
: Where the boys who identified the accused were: 
ont questioned rsto whether they knew the accused, 
previously but it appeared clear that they must have 
known him, as they lived in the same village as the, 
accused and there was evidence that the accused, 
actually accompanied the villagers and the boys when. 
the robbers were followed and the stolen property 
recovered : - : 

Held, that the identification of the accused at the 

parade proved nothing at all Noa Suwg Gan v. Eat: 








PEROR x ae, Rang. 344 
Identification parade— Persons, identified 
having distinguish ing marks— Identification, if 


can be said to be improper— Identification, when, 
open to suspicion. : 2 
lt is not always justifiable to infer that iden- 
tification parades have not been conducted impro- 
perly because some of the persons who have been 
identified have very distioguishing marks. But 
where grave suspicion bas been thrown cn the 
prosecution. it is impossible to avoid the further 
fuspicion: that advantage has been taken of such 
distinguishing marks in order to prepare the 
witnesses BHAGWAT v. EMPEROR All, 545. 
Identification—Proportiom of five persons to, 

ane accused— Standard not fully satisfied 
Rejection of identification, whether proper. y 
The proportion of five other persons to one accus? 


| 
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ed person for identification is the minimum desirable 
proportion for the purpose of satisfying a Court 
that the identification of the accused was not a ques- 
tion of accident. Where, however, the identification 
had failed to satisfy the above standard, it is not 

ossible to discard these proceedings on that ground, 
t is only proper to hold that the evidence of iden. 
tification should, in the circumstances, ba subjected 
to a more rigid scrutiny than if the proper stand- 
ard had been maintained. Navsat SINGE v. EMPEROR 


All. 354. 


- Prosecution case untrue to a large extent— 
Defence made out— Circumstantial evidence in 
favour of defence story—Held, accused should be 
acquitted. 

Where the prosecution story was untrue and the 
story of the defence was made out and the circumst- 
antial evidence was also in favour of the defence story: 

Heid, that the accused should be acquitted. DEBI 


Ram v, EMPEROR All 524 
————-Sentence, Sre Criminal Procedure Code, 
- 1898, s. 386 (1) (b) 1031 


Sentence — Accused only 29 years 
Whether sufficient to justify lesser penalty. 
The fact that the accused is only 20 years old 

is not sufficient to justify the Court in refraining 

from imposing the maximum penalty prescribed by 

Jaw, a manof twenty being of a sufficient age to be 

fully able to realize the nature of his acts, MctTiLan 

MALLIK v, EMPEROR Cal. 829 

———— Summing up—Duty of Judge—Mercly reading 
evidence to jury is not enough, 


old— 


Per Rupchand, A.J, C.—It is a well recognised | 


rule of prudence, that in summing up a case before 
the jury, it is not enough merely to read the evi- 
dencs to the jury; the Judge must analyse the 
evidencs and place before the jury allfacts which 
legitimately arise in favour of the accused, EMPEROR 


v, HARI , Sind 697 
Crown—Crown, debts, priority of. : ‘ae 
The Orown is entitled to claim priority in common 


law quite irrespective’ of the Insolvency Act, for a 
Orown debt, Parei Vanxata Srinivasa Bao v. 
SECRETARY oF STATE. Mad. 1007 
grant—Right in England. 
According to the English Law an exclusive right of 
ferry can only be claimed by a person holding a 
grant irom the Crown, The foundation of that Tight, 
which is in the nature of a monopoly, is the obliga- 
tion undertaken by the ferryman to the public and 
in consideration of that, the Crown grants him the 
exclusive right which cannot be disturbed. In India 
also an exclusive right of ferry in the nature ofa 
monopoly can be claimed if there is a franchise by 
the Crown, Ram Sakar Munzag v. Nacesaar MULLAH 
pate All. 333 
—Prerogative—King’s prerogative can be 
qualified only by express words or necessary intend- 





ment —Such qualification by Dominion or Colonial ~ 


Act, when valid. 

The King’s prerogative. cannot be -Testricted or 
qualified save by express words or by necessary 
intendment. In connection with Dominion or Colonial 
matters that principle involves that if the limitation 
of the prerogative is by a Dominion or Colonial 
Act, not only must that’ Act itself deal with the 
prerogative either by express terms, or-by neces- 
sary intendment, but it must be the Act of the 
Dominion or Colonial legislature which has been 
endowed with the Teguisite power by an Imperial 
Act likewise giving “the power either by express 
termsor by necessary intendment, Burrise Coat, 
PoRPORATION v, KING P.C. 571 
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‘Custom, See Practice 654 
Custom (N.-W. F. P.)—Succession to estate of person 
dying intestate leaving no velations—Paternal aunt, 
uf preferred to persons with whom deceased last 
resided —‘The General Code of Tribal Custom of 
ihe Dera Ismail Khan District” compiled in 1907 — 

Evidentiary value of. 

“The General Code of Tribal Custom ofthe Dera 
Ismail Khan District” compiled in 1907 is one that 
affords evidence of pre-existing custom, ascertained 
-by questioning residents of the District at a time- 
when particular customs are not being contested; as 
such the customs detailed therein, even if notsup- 
ported by previous judicial decision, may be assumed 
to exist in the absence of rebuttal. But the answer 
to Question No. 3las to the order of succession of 
persons entitled tothe estate of a man who dies in- 
testate leaving no relations, does not purport to give- 
an existing custom. It is a mere suggestion of a 
plan that might be acceptablə to the residents in 
case of circumstances arising in tha future, which 
had been unknown in the past. That answer only 
shows , that the alleged custom by which the 
property of the person so dying without heirs. 
might be cleimed by those with whom the deceased 
last resided, and who paid the expenses of hia 
funeral does not exist. Consequently, the paternal 
aunt is to be preferred to such persone, Aran Kan 
v. Bret RANRI Pesh. 217 


Custom (Punjab)—Ala malik and adna malik— 
Adna malik with full power to alienate, effecting 
mortgage of his land—Death without natural heirs— 
Ala malik takes estate subject to encumbrance— Rule, 
if applies only in jagir territory—Adna malkiyat 
rights, if vary in diferent places, z 
In cases arising in the jagir territory of the Raja of 

Guler when an adna malik having full power to sell ; 

or mortgage effects a mortgage of his land and then 


- dies without natural heirs, `ihe ala malik takes his 


estate on reversion subject to any encumbrance creat- 
ed by the adna malik. 
Per Currie, J—No general rule can belaid down 
. Tegarding the extinction of adna malkiyat rights as the 
adna malkiyat tenure varies in different parts ofthe . 
, province and, in some cases, is closely akin to ordi- 
nary occupancy rights as defined in the Punjab 
` Tenancy Act. Luppar Mani v. BALDEV Stxen Sanm 
Lah, 400 F.B, 
Pre-emptlon—Preferential right of pre- 
emptor, if extends to shamilat—Vendee being a 
co sharer in the general shamilat—Whether afecta 
pre-emptor's rights, 
The preferential right of a pre-emptor exists not 
only in the proprietary rights in the lands but alga - 
»extends to the shkamilat appertaining to lands 
. and the mere fact that the vendee is a ccsharer in 
the general shamilat would not help him. Manta 
, Since v. HARNAM Sinan Lah. 964 


———Successlon—Brahmins of Pathankot Tahsil, 
Gurdaspur District—Daughters, if excluded by near 
agnates. , 

Among Brahmins of Pathankot Tahsil, Gurdaspur 
District, daughters are excluded by near agnates of 
‘the last male proprietor. MASSAN v, SAWAN Man 
i A ; Lah. 479 
————— Burden of proof—Grand-uncle of 

last male owner, if entitled to succeed in preference 

to his grand-mother. 

The onus is on the party pleading the custom to 
prove that a grand-uncle of the last male owner is 
entitled to succeed in preference io his grand. 
mother. - coe r 

(Held, custom not proved.) Guisak BING v, CHANDO .. 

Lak, 950 (a) 
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ssion—Customary Law providing for 
_pute—Personal law, if can be resorted to. 

_-v’ the dispute is between the sister of the 

„v male owner and her uncle, and the Customary 
Law governing the ‘parties clearly provides for such 


cases and does not favour euch successions, the sister 


cannot be permitted in these circumstances: to fall. 


back upon her personal law which is poesible only 
if the custom governing the parties cannot be as- 
certained. SHAMSUL Nisa v. MUHAMMAD JAFAR 
Lah. 749 
Jats of Jaunti in Delhi Province— 
Obundawand rule prevails. 
Held, that among Jats of Jaunti in Delhi Pro- 
vince, the chundawand rule of succession prevails. ` 
Natawa v. Ram SARUP , Lah. 780 


— ~Khaira Jats of Tarn Taran tahsil, 
Amritsar District — Daughters, if succeed in 
preference to colluterals. 

As there is no proof of a special custom : among 
Khaira Jats of Amritsar District, Tarn Taran tahsil, 
regarding succession by daughters, they are govern- 
ed by the general custom of the Punjab whereby 
daughters are given preference over collaterals. 
Tuakar Sixes v, Daan Kaur - Lah, 114 


„rule of— Riwaj-i-am — Entry that 
certain custom prevails in District but different - 
custom in certain village—Presumption, if arises. 
Where according to the riwaj-iam the rule of 
inheritance generally prevalent in the District is 
pagwand, but in certain Jat villages the chunda- 
wand custom also prevails, the entry doe3 not raise a 
presumption on either side: Natawa v. Ram Sarup 
Lah. 780 


Siddiqi Sheikhs residing in Rohtak 
—Initial presumption in favour of their being 
governed by personal law-—-Solitary recent instance 
of exclusion of daughters —Whether sufficient proof 
of special custom—Nature of ‘proof necessary’ to 
support special custom. ~ - 

Ia the case of Siddiqi Sheikhs residing in the 
town of Rohtak whose ancestors are stated to have 
migrated from Arabia many centuries agó, and who 
for generations sarved as’Qazis and Mutawallis and 
most of the members of which body ara éngaged in 
trade and sefvicé.and have never followed the plough 
or other agricultural pursuits, the initial présump- 
tion is strongly ‘in favour of their “being governed 
py their personal law and the” onus’ lies 
on those who allege a special family custom to 
prove it. : EA: ; 

A solitary instance 
exclusion of daughters 
special family custom: 























a recent date as to the 
. not sufficient ‘to prove a 
variance with the personal 
Jaw of the parties.’ “order to support the exièt- 
enée of such a custo , there must be cledr™ and 
cogent evidence ofa w ll-eatablished and uniformly 
followed. rule show ng _ that . succession has. 
not been according to Muhammadan - Law, - 

Held, that Siddiqi Sheikhs of Rohtak are governed 
by:their personal law. ASGHARI Bzaam v. Rasia Bedam 

: tare . oc, Lah. 860 
-———— Widow — Khahgoora Juts of Ludhiana 

Tahsil—Mere unchastity, if. involves’ any--penalty 

Widow not leaving her husband's house—Whether* 

can be deprived of her widow's estate, 

Among Hindi Jats miere- unchastity involves no 

enalty. Sə long as she does not leave her hus- 
Rand's house, she cannot be. deprived .of her 
widow's estate, Pauman Sincu v, Kisuno Lah. Q55 
pamages,: Sz Lorber eee Pre 937 
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Debtor and credltor— Composition deed. between. 


heavily ` 


[1935 


heirs of deceased debtor and creditors — One of 
creditors not joining though his name mentioned but 
elecling to abide by it—Whether can enforce 
agreement, i 
Where a composition deed is executed by the 


sreditors and the heira of the deceased debtor and - 


one of the creditors does not join in the execution 
thereof but his name is mentioned therein and he 
elects to abide by it, he can enforce the deed even 
though he was not a party to it. Firm MITHAN LAL- 
Ixprr Narain v. Firu HewCaanp Kasamirı Lan 
i - 3 All, 983 
Decree—Conéstruction —Held, not one for possestion, 
- Where the award on which the decree was passed 
was to the effect that the lands situated in the 
villages in question, which wers entered in list A, 
were the joint property cf the parties in equal, 


shares and inthe decree sheet what was said was | 
that the parties were declared joint owners in equal ` 


shares of the lands specified in list 
the award : 

Held, that it was. impossible 
document as being a decree for possession. THANA 
Raw v. Hiito RAM ; 


Direction that sale should take place in a 


to ‘interpret this ` 


A filed with ` 


Lah. 816. 


` certain order—Subsequent compromise varying moče 


of sale — Owners of some of ihe properties nct 
parties to crder` on petition as to compromise — 
Transaction varying order of sale— Whether con- 
. stitutes adjustment— Whether operates as estoppel— 


Sale, if to be had as directed by decree ortrinally— . 


Civil Procedure Code (Act V of 1908), O. XXI,r 2 
A decree provided that certain items of prepei ty 
in the possession of the ?rd and 4th ,defendants, who 


were parties to the mortgage, stould be sold first - 


and that then if there was a further sum tobe 
realised, the items in the possession ot the 4th and 
6th defendants, who were purchasers of the equity 
of redemption of those items, should be brought to 


sale. Subsequently in pursuance of a compromise, x 


the 5th and6th defendantsagreed to have, their prc- 
perties sold first in execution of the decree. „Thé 
: 5th and 6th defendants were not parties to the order 
: passed by the Court that sale would be in, terms of 
the compromise: ` ea 
Leld, that the order could not ‘be taken as modify- 


- ing the decree, nor could it be regarded as an adjust- 


mért of the decree and could not receive any 


~ validity as'an adjustment of the decree, The order 


could not also operate as an estoppel as it was not 
shown that the 3rd and 4th defendants had been led 
to do anything which they would rot otherwise have 
done but for the representation ofan agreement made 
to them by the decree-holder, As the 5th and fth 
: defendants werenot parties to the order, it was not 
-binding.on them and the decree-holder must be 
. permitted ‘to’ exectte his ‘decree according to its 
tenor. “RAJAGOPALAOHARIAR V. KRISHNA MUDALIAR 
` ma : Mad. 414 
Suit on bond—Amount of claim not disputed 





=Decreé for lesser amount cannot be passed—. 


Practice. _ : 
Where the plaintiff sues for recovery of money 
due on a bond: and the defendant does not dispute 
‘the’ amount of claim, the Court should decree the 


__plaintifi's claim in full and not grant a decree in 
part. ManokamA DEBI v. WAJODI ACAN ‘Cal. 1038 
Dedication — Absolute dedication of income— 


Significance. . 
An absolute dedication of income cannot mean 


anything but: dedication 
perty. “Ram SWAROOP % RAMOHANDRAJI MANDIR , ~ 
a a T 1% 


t 3 We 


of the gorpus of the pro~. . 


Vol. 157) 
Deed —Oonstruction—Deed of endowment by Hindu 
Sze Hindu Law—Religious Endowment, “17 





Construction—Document should be read as 
whole. : ` 
A document should be read as a whole, and the 

intention of the executant ascertained from all the 

clauses considered together and not individually. 

SUMERA v MORMUKAT All, 256 

Construction—Principles. 

A document must be readasa whole. To pick out 
some passages torn from their context and to try 
to interpret the document as a whole in the light of 
those extracts would bs putting a forced construc- 
tion on the document which cannot but defeat the 
operation of the deed asa whole. ‘I'he construction 
must be on the entire deed. To pronounce on the 
meaning ofa detached part or extract from an in- 
strument, if relating to the same subject, is contrary 
to every principle of correct interpretation Raw 
SWAROOP v. RAMOHANDRAJI MANDIR Nag. 17 

Construction — Words ‘makful’ and 

‘mustaghragq’, significance of. 

‘The words “makful” and “mustaghragq”, are terms 
of art which are known to every conveyancer and 
in: the proper context, connote only one meaning 








and no other. They are terms to indicate that a 
simple mortgage has come into existence. RADHE 
Lat v. Krsgorr Lat i Lah. 811 


Defamatlon—Damages— Assessment — General and 
special damages —Defamation of worst type—Proof 
of pecuniary loss is not necessary—Fact of 
publication in newspaper—Consideration of, in 
assessing damages—Torts—Defamation.. 

When on the face of them, the words used by the 
defendants clearly must have injured the plaintiff's 
reputation, they are said to be actionable per se, and 
the plaintiff may recover a verdict for a substantial 
amount without giving any evidence of actual pecuni- 
ary loss. Where it i3 not pleaded that the accusa- 
tion if it referred to the plaintiff was true noris it 
denied that the words do amount to defamation of 
the worst possible type orthat the plaintiff has 
been painted inthe most abominable terms and has 
been openly accused of crime, immorality, vice, and 
dishonourable conduct in the discharge of his official 
functions, the plaintiff will be clearly entitled to 
general damages for which no proof of pecuniary loss 
will be legally necessary. : 

One feature that must be considered in the 
assessment of damages is the method of the pub- 
lication of the libel Where it has been printed 
ina ‘newspaper which may fall into any hande, 
the plaintiffis entitled to substantial damages 
as printed matter is generally of a permacent 
character and people are disposed to believe im- 
Plicitly what they see in print Munsyr Raw v MELA 
Ram Wara - Lah 854 

Liability — Newspaper article— Proprietor 
having no knowledge of publication— Whether relieves 
him from liability. 

The fact that the proprietor of the newspaper in 
which the defamatory article appeared had no 
knowledge of the publication, does not render him free 
from blame, Munsur Raw v, Mera Rau WAFA 

Lah. 854 

EFA Libel—All the world; if should understand 
abel, : 

It is not legally essential for the plaintiff to produce 
any persons who are said to have made inquiries 
from him after the publication of the article. Nor 
is it necessary that all the world should understand 
the libel. It is sufficient if those who know the 
plaintif can makee out that he js the person 
meant. Munsu1 Raw v, Mera Raw Wara Lah. 854 
Libel—Article in newspaper—Perusal of 
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article suficient to lead ordinary reasonable reader 

to connect it with one M—Real person of that namé 

entrusted with same work — Identity, if established, 

—Procedure—Evidence—Plaintiff; if can aver ex- 

traneous facts to show he was the person expressly 

referred to. 

Even an allegory may bea libel, but in such cases 
there must bea definite imputation upon a definite 
person and that person must be the plaintiff. 

Where even a cursory perusal of a story contained 
in a newspaper will at once lead any ordinary reason- 
able reader to connect it withone M, Sub-Inspector 
of Police, who is officially concerned in the investiga- 
tion of conspiracy cases and belongs to the Oriminal 
‘Investigation Department, and when it is once proved 
that there is a real personof that name posted at 
L, and entrusted with similar work, the identity 
is fully established. In these circumstances, it is 
futile to argue that the writerdid notintend-to 
defame the real M and that hehad used this name-at 
random asamere representative of the class which 
was dealt with in the article in question, ‘The 
plaintiff in such cases of libel can aver extraneous 
factsto show that he was the person expressly 
referred to. 

A narrative apparently fictitious maybe infact 
a libel upon .living persons. If-a writer intends 
to-portraya real person under an imaginary name 
and chooses for that purpose what hesupposes to be 
a fictitious name, he will nevertheless be-liable’if 
he happensto choose the name of a real ‘person, 
though he had no intention whateverof doing so. 
If the defendant's words have in fact injured- the 
plaintiff's reputation, it is no defence to an action that 
the defendant intended them to refer to some ‘one-else, 
Monsar Ram v, Mera Ram Wara Lah: 854 
——-Malice—Want of malice, whether protests 

defendants, 

Even want of deliberateness and malice will not 
be enough to protect the defendants. A man may 
be liable, although hehadnot a particle of malice 
against the person defamed. Munsar Ram v. ‘Mena 
Ram WAFA : Lah. 854 
Dekkhan Agricuiturists’ Rellef Act (XVil-of 

1879),s 13—Compound interest, if can ‘be -dis- 

allowed in execution proceedings. 

There is no provision in the -Dekkhan Agricul- 
turists' Relief Act, which ‘empowers the Qourt-to 
disallow compound interest in execution proceedings, 
On the contrary, in a suit on a mortgage «governed 
by the Act, accounts under ‘a. 13 of ‘the 
Act can be taken only up to the date of the suit, 
and that thereafter the provisions of O., XXXIV, 
r. 7, Oivil Procedure Code, 1908, come into opera- 


tion. Ganaaram Kuga Sines v. ALI MUHAMMAD 
KHAIRDIN A ‘Sind?331 
Easement—Customary rights and -easement— 
Distinction. 


‘The distinction between a customary right-and’an 
easement is thatan easement pertains to-a parti- 
cular property and a customary right ‘pertains to 
the public or a certain section of the public ‘but 
not to the owner of any property as such. The 
right in discharging water from particular ‘prop: 
erties over another property is a right of easement. 
Manaaine Comaitreg, Georae Hien Sosoor v. ABDUL 
Karim KHAN All, 117 

Light and atir—People attending ‘religious 
meeting at plaintiff's house occasionally sitting on 
open roof of defendant's shop—Whether : gives right 
of easement to plaintiff. 

The mere fact that people attending -some ‘reli- 
gious meetings in the -plaintiff's -houseihad «been 


aed 
xlii 
Easement—contd. 


occasionally sitting outside on the open roof of the 
defendant's shop would not give a right of ease- 
tent to the plaintiff. That is a casual use which the 
“thembers of a fluctuating congregation had been mak- 
ing from time to time of.the defendant’sroof and it 
cannot give the plaintiff any right of easement. 
Harnam SINGH v, KISHEN SINGH Lah 1018 
—Limitation Act. (IX of 1908), s. 26—Open 
user continued without interruption for over twenty 
years — User not attributable to permission or 
sufferance—Whether evidence of enjoyment as of 
right—Injunction—Suit instituted before commence- 
. ment of building by defendant —A pplication for 
temporary injunction—Undertaking by defendant 
to demolish, if found to obstruct— Second appeal 

—Injunction, if can be witdrawn. 

An open user continued without interruption for 
a period of over 20 years and not shown to be 
attributable to permission or sufferance, on the 
owner's part is prima facie evidence cf enjoyment 
as of right within the meaning of s. 26 of the 
Limitation Act. 

Where the plaintiff came into Court with due 
promptitude and instituted a suit for an 
injunction before the defendant had commenced his 
building and when the defendant continued the 
building after institution of the suit, the pleintiff 
applied for a temporary injunction restraining the 
defendant from continuing his building during the 
pendency of thesuit and the defendant appeared 
before the Court and gave an undertaking that in 
case the plaintiff succeeded he would demolish the por- 
tion of the house which would be found to obstruct 
the plaintifs ventilators and the Court accepted 
his undertaking and observed that any building 
which he might erect would be at his own risk ; 

Held, that the defendant could not at the stage 
of second appeal say that the injunction should 
not be granted and that the plaintiff should be 
merely compensated for the injury done to him by 
awarding him pecuniary damages as the defendant 
erected the buildings with his eyes open and hence 
must take the consequences. BisHAN Das v, BEHARI 

Ss Lah, 871 
——-Public right of way—Claim of, over land of 
private owner— Evidence necessary to establish 

claim—Mere fact of long user, if suffictent—One 
of the terminiiin private land—Value as evidence 

—-Dedication in past—Inference of fact. 

When a public right of way isclaimed over lands 
belonging to a private owner it is wrong to deal 
with the evidence in compartments It is not legi- 
timate to presume from long user an intention to 
dedicate and then examine the evidence adduced on 
behalf of the private owner and tosee if the said 
presumption has been rebutted by him. The evidence 
must be examined as a whole and the inference 
either in favour of or against the dedication must 
be drawn. Dedication should not be inferred from 
the mere fact of long user. Some additional evi- 
dence will be necessary to support the claim of the 
public and the fact that cul de sac has been main- 
tained and repaired at public expense would be a 
very cogent piece of evidence. The fact that a 
passage leading from a public place does not stop 
at the land ofthe private owner but proceeds further 
to a great distance, would be an important factor in 
support of the claim of the public, especially when 
it is not shown that the pathway has terminated in 
private grounds. To hold that a long khal, which 
begins from a public channel and extends for miles 
can be regarded as a matter of law to be a private 
poatway or a boatway restricted only tothe use of 
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a class of persons andover which the publie would 
have inno circumstances a right of passage, simply 
becanse it is not proved that the other terminus is 
at a public place would in Bengal lead to serious 
consequences. The fact that one of the terminii is 
on private land isa circumstance, and it may be an 
important circumstance, to be takeninto considera- 
tion by the Court of fact and when it has taken 
that into consideration and on theevidence has come 
to the conclusion that there has been in the pasta 
dedication, the inference drawn by it is an inference 
of fact. SURENDRA Nata Sanav, HARENDRA KUMAR 
Sawa Cal 224 
- Staircase and deorhi—Diminution of light 
or air—Whether can amount to nuisance. 

A staircase and a deohri are both important 
portions of a building which is used as a human 
habitation and any appreciable diminution of light 
and air in either of them would affect the inhabi- 
tants injuriously and amount to a nuisance, The law 
laid down in Paul v. Robson, 24 Ind. Cas. 300 
applies to a staircase and a- deohrias well. BisHAN 
Das v. BEHARI LAL Lah. 871 
Easements Act (V of 1882), s. 4— Right of ease- 

ment — Essentials of. 

One of the essential features of a right of easement 
is that the person of inherence must be the owner or 
occupier of certain landfor the beneficial enjoyment 
of which the rightis claimed. Ram SAKAL MULLAH V. 
NAGESHAR MULLAH All, 333 
Bac onma Council—When election can be set 

aside. 

Before a Court will set aside an election because of 
any irregularities it must be satisfied that the election 
was not an election in substance conducted under 
existing election law according to the rules framed 
for the holding of the election. Inthe matter of 
Execrion or Bar Counoln All, 220S B. 
— Special tribunal appointed by Act to determine 

questions as to rights created by Act—Jurisdiction 

of tribunal if exclusive. 

Where a special tribunal out of the oridnary course 
is appointed by an Act to determine questions as to 
rights which are the creation of that Act, then 
except so far as otherwise expressly provided or 
necessarily implied, that tribunal's jurisdiction to 
determine those questions is exclusive. Insuch a 
case there is no ouster of such a jurisdiction, as the 
orcinary Courts never had any. Niaz AHMAD KBEAN v 
AEDUL LATIF All, 270 
Estoppel.. Sze Accounts 9 
——— Mortgagor representing that he had power to 

mortgage—He cannot in mortgage suit contend that 

ke had no power—Mortgagor, if also estopped from 
contending that property cannot be sold in execution, 

Where the mortgagor himself mortgaged the pro- 
perty, representing to the mortgagee that he had 
the powerto mortgage and that the property was 
such that could be mortgaged, heis estopped from 
derogating from his own grant and from pleading that 
his representation, on which the mortgagee advanced 
the money, was incorrect, But it cannot be rightly 
said that he is likewise estopped from objecting to 
the Court selling the property. TAHIR HOSAN v. 
CHANDER SEN All. 511 

Party alleging that land is estate and 
getting decree in Civil Court cannot subsequently turn 
round and invoke jurisdiction of Revenue Court— 

Revenue Court. 

Where the plaintiff,a zemindar, instituted a suit 
in a Civil Court for ejectmen® alleging that the 
village in question was not an estate and obtained 
a decision in his favour, though the defendant 
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had denied his allegation and expressly pleaded 
that the village wes an estate 

Held, that it was not open to the plaintiff in 
subsequent proceedings . against the same defend- 
ants to turn round and say that the land was an 
estate and invoke the jurisdiction of the Revenue 


Courts, Sei PERLA ANNAPURNAMMAGARU ~v. RAJAH OF 
VIZLANAGARAM Mad. 783 
Sale in execution—Omission of mortgage 


charge—Fact of presence of mortgagee at, auction, 

whether debars him from maintaining aciion on 

morigage—Civil Procedure Code (Act V of 1908), 

0. XXI, r. 66—Evidence Act (I of 1872), s. 115. 

At an auction sale the suction-purchaser pur- 
chases only the right, title and interest of the judg- 
ment-debtor. If a person, who is nota party to the 
decree and at the time of the auction-sale has an 
outstanding title in himself in the shape of a prior 
mortgagee, it is not his duty to proclaim from the 
house-tops, while the auction-sale is going on, so as 
to warn the intending bidders that he holds a mort- 
gage over the property. It is the duty of the dec- 
ree-holder and perhaps toa certain extent of the 
judgment-debtor to sea that the sale proclamation 
contains the necessary particulara given in O. XXI, 
r. 6, Oivil Procedure Code, 1f there is an omission 
and a mortgage charge is omitted, then the mere 
fect that theholder of that mortgage was present at 

- the time of the auction-sale would not debar him 
afterwards from maintaining an action on his-mort- 
gage. RADHE Lan», KISHORI Lat Loh. 811 

Suit for ejectment treating defendant as tenant 

—Subsequent suit against him as trespasser— 

Maintainability of. 

Where it was opento the plaintifis to accept 
the defendsnt in a suit for possession as a tenant, 
having elected once to accept the defendant as 
a tenant and brought a suit for ejectment against 
him, they cannot subsequently be allowed to shift 
their ground and sue him as a trespasser. BHARAT 
SINGH v. Gur PRASAD SINGH `Oudh 960 


Evidence—Expert evidence — Court must never 
surrender its will or independence of judgment to 


an expert— Evidence Act (I of 1872), s. 45— 

Practice. i 

A Court must never surrender its will or 
independence of judgment to an expert, and a 


Court must in all cases in which expert evidence 
is adduced before it, after giving it such weight 
ag it thinks such evidence deserves, make up its 
own mind upon the issue in respect of which 
the expert testimony has been given. Moosa Gootam 
ARIFF v. Kxoo Soo Ex Rang. 82 
Expert witness on wear and usage of tyres— 

“Fast that hehad notseen process of manufaciure— 

Whether disqualifies him as expert. 

Where a haulage contractor owning many lorries 
and in the business for years testifies as an expert, it 
will be ridiculous to say that the witness could not 
be described as an expert on the quality, wear and 
usage of tyres merely because be had not seen the 
process of manufacture. GLOBE AUTOMOBILE Co. v, K. 
A. K. Master Rang. 12 

Partition effected by’ unregistered document— 

‘Fact of partition can be proved by oral evidence— 

Terms, if can beso proved— Evidence Act(I of 

1872), s. 92, 

Where a partition has been effected by a document 
which has not been registered, the fact of the par- 
tition can be proved eby oral evidence but the terms 
of the partition cannot be so proved. Maune Ps v, 
Y Tos Hane Rang.974 
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Subsequent conduct —Relevancy when deed is 
free from ambiguity. 

Although evidence as to subsequent conduct is 
relevant ifthereis a doubtasto the effect of any 
instrument, when the instrument itself is clear and 
free from any ambiguity, subsequent conduet is 
altogether irrelevant. It is only when after other 
methods of interpretation have been exhausted, there 
remains a doubt as to the effect of instrument that it is 
permissible to give evidence of the acts under it asa 
guide to the intention of the parties. Ram Swaroop 
v. RAMCEANDRAJI MANDIR Nag. 17 
—~— — Witnesses deposing as to conversation which 

took place four years ago, from recollection — 

Documentary evidence to contrary—Reliability of 

oral evidence. 

It is impossible to rely implicitly upon the recol- 
lection of witnesses as to conversations alleged to 
have taken placə so longas four years ago, when 
there ig no documentary evidence of any kind to 
corroborate such recollection and especially when the 
documentary evidence is in direct contradiction 
thereof. BHARAT SPINNING & Weavine Oompany, Lrp. 
v MANILAL LALLUBHAI P, C. 
Evidence Act |I of 1872), s. 13. Ssa Res judicata 

433 
$.15—Hvidence of similar but unconnected 
facts — Admissibility to prove guilt, 

The evidence of similar, but unconnected facts 
is not admissible to prove a fact in issue. Where 
the accused is charged with the offence of forging 
certain receipts, the evidence of two witnesses that the 
accused produced forged receipts by way of defenco 
jn another suit and never established their genuineness 
is not admissible to show that these receipte are also 
forged. They can be used only to prove the intention 
or conduct of the accused. KEDAR Nats v, EMPEROR 

All. 557 


———s, 24, Sege Evidence Act, 1872, 5, 26 297 
— — —8. 24—Confession—Principles of admis- 
sibility. 
The circumstances in which a confession -- is 


made should not be such as to afford a well ground- 
ed suspicion that it was not voluntary. In re KRISENA 
Tren Mad. 297 
ss. 26, 24—Presence of Magistrate— 

Whether ipso facto renders confession admissible— 

Oral confession to Magistrate— Admissibility —Con- 

fession. 

It cannot be said that the mere presence of a 
Magistrate will ipso facto render the confession 
admissible. The correct position is that when- 
ever a Magistrate receives a confession from an 
accused in custody, he must bs satisfied of 
its voluntary character, The Oriminal Procedure 
Code makes special provision for this in the ordi- - 
nary case of a recorded confession. For a Magis- 
trate receiving an oral confession, it ought to be 
enough to be known thatthe Oourt will not admit 
it in evidence unless itis satisfied upon this score, 
Inre KRISHNA IYER Mad. 297 

sS. 34—Suit for price of goods—Plaintiff 
cannot get decree on account books unsupported by. 
other evidence—Corroboration, necessity of. 

Where in a suit for price of goods taken by 
defendant from plaintiffs shop, the defendant denies 
all liability, the plaintiff's booke of account do not 
afford a conclusive proof of the liability. The 
plaintiff cannot get a decree on his books of 
account only unsupported by other evidence. Suor 
or Hast Mian Farz MunamMap Pir Baxues v. MUBHAM- 
MAD Zaman Kean : i Pesh. 52 
—— —s, 45. Seu Evidence -82 
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is; 48—Value and sufficiency of expert 


evidence, whether can be questioned in second- 


c appeal. 

The opinions of experts are relevant, but not con- 
clusive- as to the matters to which they relate and 
their value and sufficiency cannot legitimately form 
tho subject of consideration and scrutiny in second 
appeal, Jarar-Bree v. Usacar LAL 
——— s. 69— Witness present at time of exettition 
_—Attestor's: name ‘mentioned and his signature 

identified—Held, mortgage. was proved.and s,.69 

was satisfied. 

In a: mortgage suit the execution of the mortgage 
deed was.denied by the defendants-appellants. The 
mortgagor, the mortgagee and all the attesting wit- 
nesses had. died before the institution of the suit. 
The-only evidence which the mortgagee produced ‘to 
prove.due execution of the mortgage deed was that 
of the son of the mortgagee, who stated that: “I was 
presentat the time of the:execution of the mortgaged 
deed, R.S.and R. A. attested the deed, The scribe 


was A, petition writer. R.S.(executant) signed in my- 


presence and that of the attesting- witnesses,’ The 
witness also identified the signature of the. attesting 
witnesses; buthe did not say that they had signed 
in. his, presence; BHAIRON SINGH Y, GANGA NARAIN 

All. 693 
———— s8. 90--Applicability to Imami letters. 
+ Under s. 90, Evidence Act, what the Court may 
presume is that the signature and every other part 
of guch document, which purports to be in the hand- 
writing of any. particular person,is in that person's 
handwriting. Inthe case of imaginary. persons like 
Imams there can be no question of signatures and 
handwriting, and an attempt to apply s 90 to such 


documents is merely futile, MANSOORALI v. TAYABALI. 





MOHAMMAD ALI Nag. 302 
- s. 91., Sze Transfer of Property Act, 1882, 
„8. 107 98 F. B. 

———s, 92. Ses Evidence 974 





s; 92: — Mortgage—All mortgagors having 
joint. liability — Mortgage security indivisible— 
Agreement by. which- one mortgagor had-only a 


separate.liability— Whether one varying terms- of- 


original agreement—Admissibility in evidence. 

. Where an agreement: of mortgage was one by 

hich- all the mortgagors had a joint liability and 
the mortgage security was indivisible, any agree- 
ment: by which one mortgagor had only a separate 
liability. and the mortgage security was made divi- 
sible, must. be one to vary or contradict the terms 
of the original agreement and hence inadmissible in 
evidence. Ma Tin Sawe v. O. O. O, ALAGAPPA CRETTYAR 

: .Rang. 126 
S. 92, proviso (3) — Promissory note—Oral 

evidence that consideration was not payment of 

money but construction of a sluice— Admissibility. 

Under proviso (3) to s. 92, Evidence Act, oral 
evidence that the real consideration for a promis- 
sory. note was not paymentof money as- recited ‘in 
the note: but if was-the construction ofa- sluice is 
admissible. NIMMAGADDA SaTYNARAYANA V. ADUSUMILLI 
ANJANEYULU Mad. 278 

ss. 101, 102—Documents alleging receipis of 
payments—Third. party. denying consideration— 

Onus of proof of actual payment. 

It is true that as between parties to a document 
the,admission or proof of execution would shift the 
onus, oa to. the party denying consideration; but 
a person who. is. not:. a- party to the document in 





question. cannot be held liable on alleged receipts- 


of: payments unless there is evidence to prove that 
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the money: was actually paid. Suzma Nanp v. Sary 

Davi Lah, 787 

$.108—Presumption under—When arises— 

- Person not heard of for seven years—At what time 

within that period he died is`not a matter of 

presumption but of evidence—Onus of proof as to 
death at any particular time within the period. 

Under s. 108, Evidence Act, it is not permissiblé 
a presumption thata certain 
person died at a particular time anterior to the 
proceedings, in which the question of his death was 
in issue. “The „presumption can arise only in respect 
of the fact of his being dead or alive at the time 
of those proceedings, If a person has not been heard 
of for seven years, there isa presumption of law: 
that heis dead; but at what- time within that 
period he died is not a matter of presumption but 
of evidence, and the onus of proving that the death 
took place at, any particular time within the seven’ 
years lies.upon, the person who claimed’ a right to 
the establishment of which that fact is essential. 
Bisunu Sgan v. Sueo Govind ” Oudh 954 
s. 108—Question whether a person is partner 

—Onus—Held, that onus lay on theCompany to 

prove that respondents were partners and that this 
. onus was not discharged. 

When the question is whether; persons are partners, 
landlord and tenant or principal and agent and it 
has been shown that they have been acting as such - 
the burden of proving that they do not stand or have 
ceased to stand to eachother in. these relationships 
respectively-is on the person who affirms it: 

Held, after considering the facts and evidence that 
in the first instance it was for the Oompany to prove 
either (1) that the respondents were partners in the 
said firm, or (2) that the respondents had been acting: 
as. such but the Company did not discharge the 
onus which lay upon them in respect of .either of the 
said issues, BHARAT SPINNING & Waavine Co., rae Ve 

:0. 4; 
- 8:109—Relationship of principal and agent 
admitted—Onus of proving that it has ceased.. 
` Where the relationship of principal and agent is 
admitted, under s. 109, Evidence Act, the burden 
of proving that they had ceased to stand to each 
other in this relationship is clearly on the person 
who affirms it. Hira Wazir v. M. MonamMMap ALI 
Nagi Lah, 815° 
——_——5, 110. Szz Burden of proof 212 
s.114—Attachment—Presumption regarding. 

formalities—Civil Procedure Code (Act V of 1908), 

0. XXI, r. 44. 

In accordance with s. 114, Evidence Act, when it 
is- proved that an attachment has. been made, in 
the absence of any evidence to the contrary, it 
ought: to be: presumed that all necessary formalities 
were complied with, ARJUN V. IiMPEROR 

All. 178 (b) 


———— 5.114, Illus. (b). See Criminal trial 626 
———~—ss 114, Hus, (b',133—Approver— Corro- 
boration required — Nature of —Conviction on 
uncorroborated evidence if proper —Duty of Court. 
An accused person can legally be convicted upon 
the uncorroborated evidence of an approver ; whe- 
ther an accused person should or should not be 
convicted-upon such evidence is left to the pru- 
dence and good sense of the tribunal after consider- 








_ ing all the circumstances of the case; prima facie 


the evidence of an approver, being tainted evidence, 
is unworthy of credit unless it is corroborated in 
some material particular tending to show that the 
accused ‘committed the offence with which he.is- 
charged ; it is for the Court to determine in ~ the 
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particular circumstances of each case whether the 
“matter” before it, tending to corroborate the 
evidence of the approver (which may or may not be 
evidence strictly so-called and as defined in the Evi- 
dence Act) is worthy of evidence, and is sufficiently 
reliable to be treated as credence against the accused, 
and acted upon ; the evidence ofan approver may 
be corroborated by the evidence of another appro- 
ver; or by the confession of a person who is being 
tried jointly with the accused for the same offence 
implicating both himself and the accused: ;sit is the 
duty. of the Court to scrutinize with eare’such cor- 
roboration as that mentioned above but whether 
it is to be treated as evidence againstthe accused or 
not isto be determined by the Court having regard 
to the circumstances of the case. Emperor» NIRMAL 
JIBAN GHOSE Cal, 387 S B. 


S. 114, Illus (€)—Search—Presence of Senior 
Police Officers when. witnesses were chosen— 
Presumption that witnesses were properly chosen. 
From the presence in.the Police party of several 
senior officers of Police, when the witnesses for 
search were chosen, it may be concluded, in the 
absence of any suggestion to the contrary, that the 
witnesses were properly chosen, Boon CHIN v. EMPEROR 


Rang. 798 

—-——S. 115. Seu Estoppel 811 
————S. 133, See Evidence Act, 18:2, s. 114 
illus, (b) 387- 
Executlon. Sze Limitation Act, 1908, Sch. I, an? 


Court, if bound to receive succession certificate 
before decree is granted—Court having jurisdiction, 
passing decree— Failure to produce necessary 
evidence— Whether makes the decree wholly void— 
Succession Act (XXXIX of 1925. 

Theveffect of the Succession Act is to make it: 
obligatory upon the Court to receive certain: 
evidence in the form of a succession certificate 
before a decree has been granted: But where 
the Court. had jurisdiction to pass a decree, 
failure to produce the necessary: evidence will: 
not make the decree wholly void: Ram KINKER 
SINHA v. MUHAMMAD ĪSMAIL CHOUDHURY Pat, 81 


Decree-holder purchasing at auction—Status 
of—Auction sale—Guarantee, if exists—Purchaser 
is to ascertain title for himself—Neglect of decree- 
holder to ascertain if there is any one in hostile 
possession—Effect— Civil Procedure Code (Act V of 
1908), s. 47,0. XXI, r. 91. i 
A decree-holder who purchases at an auction. 

sale ought not to be placed ina better position as 
regards a judgment-debtor than a stranger who 
makes a purchase. There is no guarantee at an 
auction sale that the judgment-debtor had no sale- 
able interest in the property. 

Consequently, there is no warranty of title at an 
auction-sale and what is sold is merely the right 
and interest of the judgment-debtor and it is for 
the purchaser, whether he isa decree-holder or a 
stranger, to ascertain the title for himself. If thera 
is any disadvantage in the matter, it ought to be 
the disadvantage of the decree-holder because it is 
his business to ascertain previously whether the 
judgment-debtor has any title or not in the proper- 
ty which is putup to sale. Section 47, Civil Proce- 
dure Code cannot be invoked to provide arule where 
the decree-holder has failed to apply within the 
period of limitation allowed by a rule of O. XXI 
A decree-holder ou&ht to ascertain immediately after 
` the auction-sale whether there is any one in hostile 
possession of the property, and if he neglects to do 
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so, he has only himself to blame, Ram Gopar v. Raw 
Kunwar All, 343 
Decree in favour of three persons —Separate 

costs awarded — Joint application of two for 
execution for separate costs—Maintainability —One 
of them can withdraw— Execution can be continued 

-in name of others. 

-i,Where a decree is passed in favour of three persons 

andicnsts are awarded to them separately, a joint ap- 
- plication for separate costs due to them is maintain- 
able and itis more convenient for the purposes. 
of attachment and sale than for the execution ofa 
single decree, there should be a single application 
and asingle procedure of attachment. . and a single 
procedure of sale; otherwise if there were a multi- 
plicity of applications and attachments and sales 
there would be considerable confusion, 

There is no rule of law preventing one of several 
applicants for execution to withdraw if he desires, 
When he withdraws, the application continues in the 
name of. the remaining applicants. LAL RATNAKAR 
Sınca v, Rupra Pratap Since All, 429 
———-Judgment-debtor granted extension of time 

for payment of decretal amount—Interest, whether 

can be granted at contractual rate, 

The appellant had failed to make the payment 
within the period fixed by the Subordinate Judge, 
and his property was liable to be sold for satisfy- 
ing the respondent's claim. To avoid the sale, he 
askedthe High Court to extend the period, and 
his request was acceded to: 

Held, that the appellant could have no legitimate 
grievance, if, while granting the concession, the High 
Court made him liable for the payment of interest at 
the contract rate during the period of extension, The 
stipulated rate of interest could be awarded up to the 
date. of realisation or actual payment, and a 
debtor: should not be allowed to keep the money of 
his creditor at a- low rate of interest by merely bring- 
ing an unsuccessful appeal, SATINDRA Natu CHOUDHURY 
v. JATINDkA NATH CHOUDHURY P. C. 419 
- —Limitation—Decree-holder obtaining personal 

decree against mortgagor — First execution 

application on March 7, 1916—Objection to attach- 
ment—Objection allowed— Execution stayed—Decree- 
holder instituting suit under O. XXI, r. 61, Civil 

Procedure Code (Act V of 1908)—Held, on facts 

application not barred. 

Where ay a result ofa suit'under O XXI, r. 63, 
Civil Procedure Code, proceedings in execution are 
obstructed, an application for execution made after 
the termination of the suit.must be deemed to be 
an application to revive the original proceedings 
and nota fresh application for execution and, 
therefore, no question of limitation arises in such 
cases. 

The decree was for sale of mortgaged property, 
After: the property had been sold the decree-holder 
obtained a personal decree against’ the mortgagors 
and proceeded to execute the same by attachment 
and sale of their other property. The first relevant 
application in that behalf was made op March 7, 
1316, but an objection was raised by one K to the 
attachment and sale of the property on the ground 
that he had alien on it, This objection was al- 
lowed and the proceedings in execution were stayed, 
because in the meantime the decree-holder ‘had 
instituted a suit under O. XXI, r. 63, Givil Proce- 
dure Code, and did not wish to proceed with the 
execution till the question of K's lien had been 
decided. The suit was decreed on January 16, 1922, 
but in the meantime on December 13, 1918, the appli- 
cation of the decree-holder had heen: dismissed in 
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default and the property attached released. The 
next application by the decree-holder was made on 
August 21, 1922, in which the prayer was to revive 
the previous application and to sell the property 
which had already been attached on the ground that 
the suit brought by the decree-holder . had been 
decreed : a. 

Held, that the subsequent application of August 
21, 1922, must, in spite of the dismissal in default 
of the previous application on December 13, 1918} 
be deemed to be a revival of the previous applica“ 7 
tion and the application of August 21, 192?, was not 
barred by time. Hira LAL v. PUNJAB NATIONAL BANK 
‘ ; Lah. 679 
————Order for seriding a decree to another Court 

for execution—Whether an order for execution. 

‘an order for sending a decree to another Oourt 
for execution isnot an order for execution. Such an 
order can be made without there being a formal 
application for execution ; it can be made on & 
simple application without aay form and can, in nc 
circumstance, be held to be an order for execu- 
tion, KESHAR Kure v, RAJESHWARI NARAIN SINGH 

Pat, 971. (a) 
Order in execution —Whether can amount to 
amendment of decree or modification of its terms. 

Noorder passedin execution can amount to an 
amendment of the decree or to an alteration of its 
terms. - 

A transaction by which the parties agree to vary 
the mode by which the reliefs granted by the decree 
are to be realised by execution in that suitor the 
time when the decree become executable is not an 
adjustment of the decree but it is a transaction 
which attempts to vary theterms of the decree, 
leaving the altered terms to stand in the place of the 
terms of the decree soasto constitutea new execut- 
able decree, R. RAJAGOPALACHARIAR, OFFICIAL RECEIVER 
OF TINNEVELLY v. A. KRISIINA MUDALIAR Mad.414 
Rent decree—Execution Court, if can compel 

decree-holder to proceed against tenure in arrears 

in first instance. ; . 

The Executing Oourt has no jurisdiction to direct 
that the holder of a rent decree should proceed 
against the tenure in arrears in the first instance, 
Kanak Porva DEBI v. ABDULLA AKUNJI Cal. 676 

Same Court ordering sale and appointing 

Receiver of same properties in another suit— 

Receiver applying to Court making it clear he was 

Receiver—Sale without formal application for leave 

for execution to proceed—Sale, if vitiated — 

Receiver not joined as party in execution proceedings 

—Whether ground for setting aside sale, 

‘Where the same Court orders a sale in execution 
and appoints a Receiver over the same properties 
which it has ordered to be sold in execution and 
the Receiver himself puts in an application to the 

` executing Court making it clear to the executing 
Oourt that he was a Receiver of the properties about 
to be sold in execution and knowing him to be 
the Receiver, the Court allows the sale to go on, 
it is quite unnecessary for any formal application 
to be made to the Oourt for leave for execution 
to proceed, Nor can the Receiver be heard to say 
under the circumstances that he should have been 
joined as a party to the execution proceedings. 
GomasUNDARAM CHETTIAR V. K. M. PARIMALA Kanpar 

7 Mad. 379 

indissolubly 











Férry—Franchise of ferry, whether 
connected with land. 
Ths franchise of a ferry is not indissolubly connect- 
ed with land, and a franchise can be given toa per- 
son independently of it, But when a right to ferry 
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is acquired as an easement, then, it would bea right 
appurtenant to land, Ram SAKAL MULLAH v. NAGESHAR 
MULLAH All. 333 


: Private ferry in India— Whether can claim 
monopoly. 
A person owning a private ferry in India cannot 


r,claim an exclusive right of ferry by way of monopoly. 
WA person owning land on one bank of a river can ac- 
“quire a tight by easement which would entitle him 
wy to use the land belonging to 


f another owner on the 
other sid&ofthe river forthe purpose of embarking 
and disembarking passengers. There is, however, no 
law in India *which would entitle him to restrain 
competition. He cennot prevent the owner of the 
land on the other side of the river from starting 
a rival ferry which is run between lands owned hy 
him on both banks of the river. In other words, there 
is noright toa monopoly. Such an exclusive right 
can be claimed only under a Orown grant. Rau 
SAKAL MULLAH v, NAGESHAR MULLAH All, 333 
——~Right of ferry, if lost by some one plying 
ferry in neighbourhood, : 

Right of ferry is a very valuable right to the 
riparian owners in India and the right, is not lost 
because some one in the neighbourhood has been 
plying a ferry between the land of others with which 
they have no concern. Raw SAKAL MULLAH v. NAGESHAR 
MULLAN All. 333 


Fraud—Fraud committed on defendant by. non- 
service of notice—Proceedings, if vitiated. 

Where a fraud is committed on a defendant in that 
notice of the proceedings is not served on him at all, or 
there is some misrepresentation whichmakes him 
believe that the nature of the proceeding is different 
from what it really is, the defendant has really had 
no opportunity to appear before the Court and put his 
case before it. A fraud of this kind vitiates the 
entire proceeding and invalidates the ex parte order, 
which might have been passed against the absent 
defendant, Ras DIHAL DUBEY V QAJRAJ Upapuya : 

All. 665 

General Clauses Act (X of 1897)—Principle of, ` 

equity to be applied to decrees — Decree requiring 

payment to be made ‘within three months from to- 
day'—Day mentioned, should be excluded, 

The General Clauses Act embodies a principle of 
equity which should be applied to decrees apart from 
Statutes. As the datefrom which one reckons may 
be either inclusive or exclusive, the period to be 
reckoned should exclude the day mentioned. 

Where under the terms ofa decree dated April 18, 
1933, a certain amount was to be deposited ‘within 
three months from to-day’, a deposit made on July 
18, 1933, is within time. PURAN CHAND v. MOHAMMAD 
Din Lah, 149 

~ s, 3, cl. 44, Ser Civil Procedure Code, 1908, 

s, 91 638 


—— s. 10—Scope — Whether applies to 
applications, š 
Section 10, General Olauses Act, refers only to 

limitation. The act isto be taken as done in due time 

if done on the next day afterwards on which the 

Court or office is opened, Butno question of due 

time arises in the case of a review’ application as 

no time limit is prescribed for it. The section does 
not say that an application presented after the vaca- 
tion is to be considered as presented at the beginning 
of the vacation, so that the period of vacation should 
not count at all. It merely says that although the 
pare has been exceeded, the application must still 
e taken to he in due time. TRIMBAK v, NAHAYAN 
Nag. 178 (a) 
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Ghatwal —Status 
determined, 

The status of a particular ghatwal isto be deter- 
mined upon aconstruction of the particular grant 
from which they derived their titleand cannot be 
decided merely upon the analogy of other ghatwalt 
estates. SonapaTr KUMARI v. KIRTYA NAND SINGH 

Pat. 433 
Guardians and Wards Act (VIII of 1890:, s. 9, 

—Application for guardianship of person— Where:, 

to be made—A 

residing at A with 

of Court at A to entertain application i 

Section 9 of the Guardians and, Wards Act 
provides that the application with xrespect to the 
guardianship of the person of the minor shall be 
made to the Court having jurisdiction in the 
place where the minor ordinarily resides. Conse- 
quently, where the minors actually reside at d, 
the application should be made in the Court at 
*A even though their father’s father had ancestral 
lands at B, 

Where the minors were proved to have been re- 
siding with their mother at A for an year and 
there was noevidence of their residence elsewhere : 

Held, that an application for guardianship could 
be entertained by the Court at A as the minors 
should be deemed to be ordinarily residing at A. 
UTTAM SINGH v THAKAR SINGH Lah, 941 
Hindu Law—Adoption—Adoption by  widow— 

Quaere—Consent of sapindas obtained— Motive of 

adopting widow, if relevant. 

Quaere,— Whether, where the consent of the sapin- 
das has been obtained; the motive of the adopting 
widow is relevant. Krisanayya Rao v, RAJAH OF 
PITTAPUR P. ©. 881 
- —(Madras School)— Widow stipulating 

that adopted son should pay her debts —Whether 

corrupt act. 

It cannot be said that a widow who makes an 
adoption and stipulates thatthe adopted son should 
pay her debts is doing anything corrupt or immoral. 
Keisunayya Rao v. RAJAH oF PITTAPUR P. ©. 881 
—— — (Madras School)~ Widow without 
- husband's authority -- Sapindas, duty of forming 

honest and intelligent judgment on advisability or 

otherwise of adoption with reference to widow's 
branch of family — Widow intending to adopt son 
of one sapinda — Legitimacy of other eapinda 
doubtful —Widow writing to him for consent on 
lawyer's advice—Whether sufficient compliance with 
law—Such esapinda refusing consent actuated by 
motives of personal loss and personal enmity to other 
sapinda—Dissent, if can be disregarded—Bona fide 
consent of other sapinda, sufficiency of. 

The sapindas are to be regarded as 
Council, the natural guardians of the widow, and 
the protectors of herinterests, In giving or with- 
holding their consent to en adoption by the widow it 
is their duty in this capacity, to form an honest and 
intelligent judgment cn tre advisability or other- 
wise of the proposed adoption in, and with reference 
to the widow's branch of the family, 

A Hindu widow had to get the consent of the only 
two sapindas of her husband in order to make a 
valid adoption., One of them R gave his consent, 
There were real doubts in the family as to 
the legitimacy of S, the other sapinda and only 
if he were the aurasa con of his father, was his 
consent neceesary. She consulted a well known 
Vakil who advised that her only safe course was to 
make a formal application to S for his consent and 
her letter was draed cn the Vakil's advice. S 
refused hisconsent alleging that the widow was 
gonspiring with her brothersand with the other 


of. particular ghatwal, how 


ais 
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sapinda (R)to bring in the son of R his life-long enemy 
and to deprive him of his right of succession to the 
estate, and his reply was instinct with the idea of 
personal loss to himself and of his personal enmity 
with R who was charged with corruption ; 
Held, that the widow's act in writing the letter was 
..& Sufficient compliance with the Madras Law of 
adoption. 
t Held, also that where a sapinda whose consent to an 
-;adoption 1s sought is actuated by motives such as 
those that actuated S, his dissent may be disregarded 
and ifthe only other sapinda in the same degree 
accordsa bona fide consent, the adoption will be 
valid. Consequently the adoption with the consent of 
R was valid. 

116 Ind, Cas. 673 F. B. reversed. 

Krisanayya Raov. RAJAH oF PITTAPUR P. C. 881 
Adoption—(Madras School)—Widow without 

husband's authority to adopt—Consent of sapindas 

sufficiency of. 

Under the Madras School of Hindu Law, a widow 
who has not got authority’ from her husband to 
adopt,can adopt if shehasa_ sufficient consent of hig 
sapindas-to validate her act, such consent being the 
equivalent of the husband's authority. MKrisunayya 
Rao v. RAJAH oF Prrrapur P. C. 881 
— ——Allenation—Alienation by. father while no 

son is in existence—Son born afterwards ‘whether 

can challenge— Alienation, when can be challenged 
by son—Cause of action, when arises. 

Analienation of joint family properly made by a 
father, there being no male issue in existence at the 
date of the alienation, is valid though made without 
legal necessity. Such an alienation cannot be objected 
to by a son born after the date of alienation on the 
ground thatit was made without legal necessity, 
But an alienation made by a father who has song 
then living, the alienation not being one for legal 
-necessity orfor payment of an antecedent debt, is 
invalid, if made without their consent Such ‘an 
alienation may be set aside not only at the instance 
of those sons but at the instance ofany son born after 
the date of alienation unless it was ratified by them 
before his birth. The cause of action ina suit to 
set aside the father’s alienation arises when the 
alienee takes possession of the property. The period 
of twelve years is therefore to be counted from that 
date. That is the material date not only as regards 
the suit of a son in existence at that date, but also the 
suit of a son not in existence at that date. Thesub- 
sequent birlh of the latter does not create a fresh 
cause of action, ora new starting point from which 
limitation should be reckoned. Ram Dro Kurwz Ve 
Ras RATHI All, 668 
— Defence that alienation was for 

family benefit—Onus of proof. 

When the defence is that the alienation made by 
one member ofa joint Hindu family was for family 
benefit and binding on the family, it isthe duty of 
the defendant to proveall the elements essential for 
an alienation for family benefit, Marak Cuanp v, Hira 
Lar Oudh 945° 
— Guardian — Sale by mother aa 

guardian of minor—Tests to see if sale is justified— 

Benefit of estate—Sale for higher price than would 

be normally obtained in market—Sale, if justified, 

There is no justification in Hindu Law for saying 
that the manager ofa minor can sell the minor's 
property solely on the ground that if he were the 
owner of the property he would as a prudent man 
sell it. The question whether a transaction is for 
the benefit of an estate or not involves the conside. 
tation of something more than merely whether the 
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purchase price paid is a good price ; it involves the 
further question of what is tobe done with the 
purchase-money. To sell a pieco of land at a very 
good price would not be beneficial if the purchase- 
money was to be invested in an insolvent business. 
The manager of a minor under Hindu Law is not 
entitled to sell merely for the purpose of enhancing 
the value of the property ofthe minor,-or for ins» 
creasing the minor's income. w7 

Where there is nothing to justify the sale by the 
guardian except the fact that the price obtained was 
greater than that which would be normally obtained 
jn the market, apart from the fact that there is no 
satisfactory evidence as to the manner in which the 
purchase money was to be dealt with, the sale is 
not justified. Hemras Darrusuva MAwANUBHAY V. 
Narav Ramu MAHAJAN . Bom. 406 F. B. 
Allenatlon—Minor—Sale by guardian — 

Natureof proof required of alienee. . 

Where the guardian's sale of property is challenged 
by the minors, it is incumbent on the alienee to satisfy 
the Court that there was some pressure on the estate 
which made it necessary,,that this property should 
‘be sold, or that at any ratey. he made reasonable in- 
quiries and satisfied himself that this was so. 
Konpast Bacası DEOKAR v DAGADU GasaBa DEOKAR 

Bom, 592 
oa Transaction of suretyship entered 
‘ into by junior member—Whether binding on other 

adult membera—Absence of legal necessity or family 
benefit — Transaction, if void — Ratification, if 
ossible. 

A transaction of suretyship is in its nature a tran- 
gaction of a risky character, A junior member of joint 
family cannot bind the other adult members of the 
family by entering into a speculative transaction of 
the character. . 

The principle that a mortgage of joint ancestral 
property effected by a Hindu father not for legal 
necessity or for discharging an antecedent debt 
ja void from its inception will apply with 
much greater force to a transaction which 
was entered into bya junior’ member of the family 
without any legal necessity and not forthe benefit 
of the family. The transaction being therefore 
entirely void and not merely voidable, there can- 
not be any ratification of it, MALAK CHAND v. HIRA 
Lau Oudh 945 
Widow— Legal necessity and bona 
. fide inquiry —Questions of— Parties raising only one 

of them—Court, if bound to decide both. 

. In cases of alienation by a widow, the question of 
legal necessity and of bona fide inquiry are separate, 
and where the parties or their pleaders press only 
one of these issues, the Court is not bound to decide 
the other also. LALDHARI TEWARI V. JHARI TEWARI 
; Pat 470 
Damdupat — Whether applies when one 
party is not a- Hindu — Applicability to interest 

after date of decree. . 

Where one of the parties is a Muhammadan, the 
principle of damdupat will not apply. Even if the 
parties were Hindus, the principle of damdupat would 
not apply to interest after the date of the decree. 
Gaxgazam KHEM SINGH v, ALI MUHAMMAD KaarRDIN 

. Sind 331 
‘> Debts. Sez Civil Procedure Oode, 1908, O. 
` XXXIV, r. 14 1010 
— Father—Father surety for payment 
of money —Hypothecation of joint family property 
Whether can be enforced against joint 
operty. , el 
_ & debt incurred personally by a father in ajoint, 
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Hindu family for being surety for payment of money, as 
distinguished from a debt for being surety for appear- 
ance or for honesty of another, is binding under the 
Hindu Law upon the sons but a mere hypothecation 
of the joint family property for the purposes of 
securing a debt cannot be enforced against the joint 
can be shown in some 
manner that the hypothecation was for legal necessity 
or for antecedent debt, SATROHAN SINGH v UMADUTT 
x Oudh 663 

Debts—Father, if can bind joint family 
estate toprovide money for one of his sons to start 
new business~: Mortgage for such purpose— Validity 

of. 7 . 

The manager of a joint Hindu family, whether 
governed by the Mitakshara or by the Daydbhaga, 
hasno authority to impose upon a minor member 
the risk and liability of a new business started by 





him ; that the manager is the father of the minor. 


makes no difference. A father cannot, therefore, bind 
the joint family estate in order to provide money for 
one of his sons to starta new business. A mortgage, 
of joint family property created for the purpose of 
starting a new business must be held to be wholly 
invalid under the Mitakshara Law and it does not 
pass the shares even of the alienating co-parcener. 
QurMckKH Sinau v. Marik Suv Ram Lah 416 
—_—_ Manager — Decree against manager 

alone— Necessity of family not raised in original 

suit--Manager whether sued in that capacity, not 

also apparent on the face of it—Decree, if can 

be enforced against interesis of junior members. , 

A decree passed against the managing member 
of an undivided Hindu family in respect of a liabi- 
lity incurred within the scope of his authority is 
enforczable against the interest of the junior mem- 
bers in the family property, even though they had 
not been made parties to the suit, but such members 
are not precluded from contesting the authority of 
the manager orthe nature of the. debt, and this 
they may do either in the course of execution pro- 
ceedings or in a suit of their own. There is no 
presumption that a debt contracted by the manager 
of a Hindu family was contracted for family pur- 
poses, and thisfact must be proved by evidence. 
The mere circumstance thatit had not been dis- 
closed in the course of the proceedings in the origi- 
nal suit against the managing member, that the 
debt had been raised for family necessity, or that 
the decree does not show onthe face of it that the 
judgment-debtor had been sued in his capacity as 
manager, is not fatal to the right of the decree- 
holder to proceed against ‘the entire family proper- 
ty. It isnot the frame of the suit or the form: of 





the decree which is conclusive of the matter: the © 


essential point is whether in fact the debt, which 
is, the basis of the decree, had been raised by the 
judgment-debtor within the scope of his authority 
‘as the manager and for the purposes of the family. 
This question of fact can be determined finally only 
after the junior members have had proper oppor- 
tunity of being heard, either in the execution pro- 
ceedings, or in a separate suit specially brought 
for the purpose. But if after hearing the junior 
members, the finding is that the debt satisfies the 
“touchstone of necessity” and is, therefore, bind- 
ing on them, their interest in the property will be 
held to have passed at-the sale, as effectively as if 
they had been made parties to the original suit. 
Jar Kisken v. Ram CHAND Lak. 739 
Suit and decree against father alone, 
after partition—Death of father—Liability of sons 
~ Civil Procedure Code (Act V of 1908), 4s,-53,.50, 52, 
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Per Muhammad Noor and Agarwala, JJ —(W ort, J. 
Contra).—Where after a partition between father 
and sons has been effected a suit is filed against 
the father alone and decreed, and the father dies, 
though the sons are liable for prepartition debts 
of the father, the decree against the father 
alone cannot be executed against the separate 
shares of the sons. To such a’ case ss. 50, 52, 53, 
Oivil Procedure Code, have no application, 

Per Wort, J—The son's share is liable under 
s. 53, Civil Procedure Code, and no separate 
action against the eon is necessary. 

Per Muhammad Noor and Agarwala, JJ.—Hindu 
sons are liable for a personal debt contracted by their 
father before partition and not satisied by him 
even after partition and during the lifetime of 
the father. Arou Krisuna Roy v. Lata Naypanst 

Pat 53 F. B, 

——— Debts—Suretyship—Father standing surety 

for payment—Son's liability — Enforceability of 
father's liability against son after father's death, 

Under Hindu Law, the son isbound by the obliga- 
tion incurred by his father by being surety for pay- 
ment and not for appearance or confidence. The 
son is bound irrespective of any question of family 
benefit or family necessity. 

Jn such a case the personal liability incurred by 
the father under the surety bond is enforceable 
after his death against his son. Marar Cuanp v. HIRA 
Lau Oudh 945 
— Time-bırred delt, whether can 

constitute antecedent debt, 

Under Hindu Law, a time-barred debt not borrowed 
for illegal or immoral purposes can constitute a valid 
antecedent debt. PERMANAND MJSIR v. GUR PRASAD 

Oudh 567 

Family arrangement —Reversioner 

agreeing and settling dispute and accepting considera- 

tion for recognizing adoption — Arrangement, if 
binding on him and his heirs 

Where in a dispute between two ladies and the 
nearest reversioner, the latter agrees to a settlement 
and accepts consideration for recognizing an adoption, 
heand his heirs arə bound by the arrangement, 
OnuNNU LaL v. Swami PRASAD All, 14 
——— Gift—Father sole owner of ancestral 

property —Gift of life interest to wife—Remainder 

to vest in himself — Birth of sons after gift— 

Remainder becomes joint family property of father 

and sons. . 

Under Hindu Law, where the father is the sole 
owner before the birth of eons he can transfer 
any part of the family property to anyone by 
sale or gift, The sons acquire an interest by 
birth only ia such property as remains in the 
family at ths timeof thsir birth. Where therefore, 
a father who has got ancestral property gives to his 
wife a life interest by gift and the remainder is to 
vest in him and subsequently sons are born to him, 
the interest in the remainder is joint family property 
belonging to the father and the sons. SUMERA v. 
MORMUKAT . All. 256 
—Inheritance—Bombay School — Widow of 

paternal uncle, if preferential heir to father’s sister 

—Questions of priority of heirs—Whether can be 

determined in execution—Civil Procedure Code (Act 

V of 198), s 47. 

Under Hindu Law the widow ofa paternal uncle 
will be entitled to succeed in preference to the father’s 
sister, and the question of the priority of heirs can be 
determined in execution proceedings under s. 47, 
Civil Procedure Cod. RAGHUNATH v, LAKSHMIBAI 


= i Bom, 658 
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——Jolntfamlly. See Civil Prosedure Code, 
19¢8, 8 2 <11) a 51 
—. business — Abkari license— Death of 
licensee—Mother of minor sons getting license 
renewed in stranger's name and carrying on 
business for benefit of minors—Liability of minors, 
Where a person who carried on a toddy shop business 
-died leaving his wife and minor sons and his wife got 
the license renewed in the name of a relation for 
the ‘benefit of the minors and borrowed money for 
paying the Government dues by executing a promis- 
sory note in her own capacity and as guardian 
of the minors: j ; 
" Held, that asthe business was not a family busi- 
ness but a business which was personal to the licensee 
who had to renew the licanseeachyear and as a 
guardian has no right to embark on a business 
like this, the minors’ property could not be made 
liable onthe promissory note, [LAKHMI AMMAL v. 
RATNA NAIcKER Mad.1029 


——_— —-——. business— Ordinary rules, if apply 
' to business carried on after the Chettyar custom— 
Business carried on by two members of joint family 
—One of them remainingeg passive member and 
not taking part in business — Such member, if 
personally liable for debts of business—Extent of 

his liability. i ; E 

The ordinary rule of trading by Hindu joint 
families applies to the case of Hindu families which 
carry on business by lending money after the 
Chettyar custom. o. 

A Uhettyar firm was constituted of two mem- 
bers of a joint Hindu family A and B. A wasthe 
karta of the firmi and B was simply a passive 
member of the family who never took any part in 
the business nor did he evince any particular inter- 
est in it except that he used to live on the 
family property, which could be regarded as depend- 
ing for its existence on the profits of the family 

erty: ; 
P feld that B was not personally liable for the 
debts of the firm but was liable only to the ex- 
tent of his interest in the joint family property 
and that the fact that the business was carried on 
after the Chettyar custom was immaterial, NACHIAPPA 
CHETTYAR v. RAMAN ORETTYAR Rang. 786 


Debt—Personal decree in mortgage 
suit against father—Subsequent partition between 
father and sons—Wife allowed share for life—Held, 
decree can be executed against sons’ share by reason 
of their pious obligation but not against that of wife. 
A mortgage deed was executed by M and his 

nephew A in favour of the plaintiffs. On a suit 
brought on the basis of the mortgage it was held that 
M and A were separate at thetime of the mortgage, 

~and that the mortgage as such was binding only on 
M'shalf share inthe property, It was further held 
that A did not execute the deed as karta of his branch 
of the family, but executed it on his own behalf. As 
a result of this finding a personal decree was passed 
against A. After the passing ofthis decree, as a 
result of a reference to arbitration, a partition was 
effected between A and his threesons, ‘This partition 
was alsomadearule of Court. In this partition P 
the wife of A, was allotted a one tifth share for her 
life-time. The plaintiffs in execution of their money 
decree against A sought to attach and sell the entire 
property owned by A's branch of the family : 

Held, thata bona fide partition having taken place, 
the plaintiffs were bound by it. Though the 
share of the sons was liable because of their pious 
‘obligation to meet the debts of their father, the share 
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allotted to the wife couldnct be made liable on that 
ground. Putru LAL v. PARBATI Oudh 636 
Joint family—Father, whether can represent 

sons in suit— Whether can refer dispute to arbitration 

—Award, whether binding on sons—When can it be 

set aside. 

A father or manager of a joint Hindu family can 
represent his sons and other members of his family 
in a suit. It is competent for the father in his 
capacity as a manager, torefer the dispute to arbi- 
tration andthe award, if valid otherwise, will be 
binding on the sons unless ‘it be shown that the 
father’s act in referring the dispute was tainted with 
fraud or collusion or was otherwise done in bad 
faith. Daarue Ras Misiz v. Ram AUDHESH MISIR 

ws All, 928 
Gift by father—Legality of—Donee's 
| suit for possession—Burden of proof on donee to 
t establish validity of gift. 

Under Hindu Law a father has no power to 
make a giftof joint family property in favour of 
a stranger and there is no law requiring a mem} 
ber of a joint Hindu family who is in,posses- 
sion of such property to sue to set ‘aside the 
gift and his failure to do so does notrender the 
gift valid and binding on him. If the dones 
sues for possession it is for him to establish 
the, validity of the gift on which he relies and 
not for the co-parceners in possession to prove 
its invalidity. RiasaT ALI v IQBAL FAI Lah. 75 
- Gift—Gift of joint family property 

by father—Mutation in favour of donee—Donee 

selling gifted porticn— Vendee applying for partiticn 

—Co-parceners _cbjecting — Hevenue Authorities 

directing them to establish their right in Civil Court 

—Suit for declaration—Limitation—Cause of action, 

when arises--Limitation Act (IX of 1908, Sch. 1, 

Art. 120. 

A Hindu father made a gift of a portion of 
the joint family property. Mutation in favour 
of the doree was sanctioned. After some years 
the donee cold, the portion gifted to him to 
another person who thereupon applied for par- 
tition. ‘Lhe eons raised .an objection that 
the gift was invalid and that they were 
sole owners of the 
The sons were then directed by tbe 
Revenue Authorities to establish their claimin a 
Civil Court: 

' Held, that there was no obligation on the sons 
to have the gift set aside. This was purely a 
matter of discretion with them and being in pos- 
session, they appeared to have decided to treat the 
gift as a nullity and notto go-to Court for that 
purpose. They were forced to goto Court merely 
as a result of the partition proceedings, The 
Revenue Authorities directed them to establish 
their title to the land in suit. This was a fresh 
cause of action and under Art. 120, Limitation Act, 











time begantorun from this date, KiasaT ALI v, IQBAL- 


Ral Lah. 75 
Mortgage in favour of one of the 
brothers—Money advanced from joint fund — Mort- 
gagor selling property to mortgagee’s brother— 
Mortguge, whether discharged. 
E Defendant No. ?, the vendee of the mortgaged pro- 
perty, and tbe plaintifs in whose names the mort- 
age-deed wae, were members ofa joint family 
and their business was aleo joint. ‘There were 
circumstances to infer that the money advanced 
to the mortgagor came from joint funds -and 
it was equally right to infer that the property trans- 
ferred by the mortgagor toone of the brothers: only 








r the ` 
shamilat land in question, ' 
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meant transfer of such property to the joint family 
ofallthe brothers who are admittedly living 
jointly : 

Held, thatthe mortgage was fully discharged by 
the sale deed and a suit on mortgage by the brother 
jn whoze favour it was executed was not maintainable, 
Soxprr LaL v. RAHAT ALI KHAN All. 1099 

Joint family—property—Absence of evidence 
of house having been built with separate income of 
member--Presumption arising from adequate nucleus, 

Jn the absence of any evidence about the house in 
dispute shaving been built with the separate income 
ofa particular member of a Hindu joint family, 
the presumption arising from the existence of an 
adequate nucleus of joint family property must ke 
that the house in suit was also the property ofthe 
joint family, Marak Onan v. Hira LAL Oudh 945 
- - Suit promissory note executed in 

payment of non-barred pre-existing debt by 








manager —Liability of all members of family. Srn 
Limitation Act, 1908, Sch. I, Art. 59 274 
—— Liability of heirs., Sss Will 856 
———--Maintenance— Agreement by son to pay 


maintenance to his mother at certain rate—Amount 
if can be altered—Irixing of amount of maintenance 
— Considerations. Í 
Where a Hindu con executes an agreement to give: 
maintenance to his mother at a certain rate, the 1ate 
fixed therein isnot necessarily binding for all 
time Circumstances like the estate falling into other 
bands or the falling off cf income from the property 
may require its alteration. In fixing the amount of 
maintenance, regard, must be had to the value of the 
whole estate, the needs of the remaining members 
or the family and the condition of the person for 
whom maintenance has to be fixed. J3ZAGWANTI Us 
Maxi Ram SHAH Lah, 768 
——— Marrlage—Suit for restitution of conjugal 
yights, if contemplated by Hindu Law. SEE 
Restitution of conjugal rights 968 
————Minor—Alienation by guardian—Benefit to 
estate. Bes Hindu Law—Alienation 406 F. B, 


` ——— Nambudris—Right to sue for ‘removal of 


-karnavan—Right, if exists after passing of Madras 

-Nambudri Act (XXII of 1933), 

In the abeence of anexpress provision abrogating 
the rule of ‘law custom or usage’ (by whatever 
name it may be called), ‘which enabled a Nambudri 
Brahmin to sue for the removal of a Karnavan, 
that right exists in spite of the Madras Nambudri 
Act. Karuvavoor Raman Moosap’s Sons KARNAVAN V. 
Raman Moosapa’s Son Raman Moosap `> Mad156 
————Partitlon—Manager, if can be called to 

account for past dealings, 

In the absence of proof of misappropriation or 
fraudulent or improper conversion by the manager of 
a joint Hindu family, a co-parcener seeking partition 
is not entitled to call upon the manager to account 
for his past dealings with the family property. The 
co-parcener is entitled only toan account of the joint 
family property as it exists on the date he demands 
partition, SuxHpDEo v. BASDEO ` All. 1013 
———— Self-acquired property brought into 

hotchpot in partition between brothers— Whether such 

property inevitably becomes joint property as between 

acquirer and his own- sons. 

Where at a partition between three Hindu brothers 
A, B and C, one of them, A, brought his self-acquired 
property into the partition to avoid all possible dis- 
putes in future from his brothers and their sons and 
took it back and again continugd toenjoy it as his 
self-acquired property: sx $ 
~- Held, that the act of A in bringing the property tọ 
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the partition did not by itself inevitably convert his 
self-acquired property into joint family property 
B0 as to createa right in his own sons to claim a 
share in the property in a partition between him and 
his sons, Theimportant point to be considered in 
such cases is whether he treated the property after 
the partition as joint family property or his own self- 
‘acquisition, P. Rasacorata Narpu v. P. R. SESHEYYA 
Nau Mad, 505 


—— Partition — Suit by minor for .partition 
decreed—Partition, when effected. 

Per Agarwala, J.—Where a partition suit by a 
minor is decreed, the partition is effective from 
the date when the suit was instituted. ATUL KRISHNA 
© Roy v, NANDANJI Pat.53 F. B. 
Religious endowments — Bairagis ~ 

Marriage, if prohibited—Bairagis, if can hold prop- 

erty inthetr own right—Held, that according to 

custom of institution, a mahant can appoint a mar- 
. ried man as successor, 

Held, that there are married and unmarried Bairagis 
and that Bairagis can hold property in their own right 
and there is no prohibition in the Shastras against 
the marriage of a Bairagi. 

Held, further that according to the custom of the 





institution in question, the successor is to be appointed ' 


by the preceding mahant and the fact that the suc- 


cessor isa married man is nota bar tohis taking 
over the office of mahant. Hari Das v. Raza Rau 
Lah. 993 


— Burden of proof that property in 
possession of mabant has been dedicated to math— 
pea atiten Lee — Evidence Act (I of 1872), 
s. 110, x 
In the absenceof any evidence to prove that a 

certain institution for which the character of a math 

as claimed is actually engaged in religious or charit- 
able work, the institution can neither be regarded 
is a religious or charitable institution, nor its pro- 
perty asareligious or charitable endowment, The 
burden is on the mahant of proving that 
the property in his possession has been dedicated 
to the institution before it canbe treated as res 
extra commercium. This is imperatively necessary 
to prevent frauds. Iftheidol or math isa juristic 
entity as is now well recognised, then under s, 110 of 
the Evidence Act it would be incumbent on the 
person who is in possession of any property to prove 
that he is not the owner by reason of its having 
been dedicated to the idol or institution, The dedica- 
tion may be established either by production of a 
written instrument of endowment or by circumstan- 
tial evidence such as the mode of appropriation of 
the income, the entries in the revenue recorda 
pertaining to the lands and the title under which the 
accounts are kept. The tests to be applied in such 
cases are, was the institution eubservient to the 
mahant or was the mahant subservient tothe math ? 
Wasthe mahant undera legal obligation to apply 
the income of the property in his possession solely 
for the purposes of the institution or wasit dise 
cretionary with him todo so? Whether the plaintiff 
was only a manager of the institution and administer- 
ing its property as its agent or he was himself the 
owner, who, to justify his profession as an ascetic, 
devoted at his discretion a fraction of the}income to 
the purposes ofthe math. The decision would de= 
pend onthe nature of the answers which, in view 
of the evidence, it ie incumbent on the mahant to 
lead, could be given to the aforesaid questions. 
GANESHGIR Gosal V. FaTEHOHAND BANI Nag. 212 
Dedication — Essentials of — Cere- 











GENERAL INDEX. li 


Hindu Law -contd 


monies of Sankalpa and Samarpan, if essential — 

Intention. oF 

Tt cannot be said that there can be no dedication 
except inthe form of Sankalp and Samarpan as 
prescribed in the Shastras, These ceremonies cannot 
besaid to bethe essentialand indispensable in- 
gredients of the creation of an endowment in the 
absence of which therecould be no valid dedication. 
The perfomance of the ceremonies is only the evi- 
dence of intention manifested by the dedicator and 
will have to be considered along with other items of 
the evidence to find whether the dedication was real 
or illusory. The essential requisite is thé expres- 
sion of a clear intention to create an endowment ard 
execute that intention by setting apart the property 
for the purpose of the endowment. — , ‘ 

All that is involved in dedication is the divesting 
of ownership. That can be done by clear expression 
of intention to dedicate the property and to renounce 
ownership coupled with acts showing appropriaticn 
of the income ofthe property to the purposes of tke 
endowment. Ram SwaRoor v. RAMCHANDRAJI MANDIR 

= Nag. 17 
Religious endowments—Deed by Hindu 
giving estate to idol subject to charge— Construction 

—Property declared to belong to mandir in perpetuity 

—Donor declared manager—Hxpenses to be defrayed 

from income—Sur plus, if reserved for donor. 

The language of one document does not afford much 
assistance in the construction of another document. 
Every document has to be construed according to 
the words used in that particular document, and a 
particular construction put on one document cannot 
bə regarded as a reliable guide in the interpretation 
of another document. Consequently, the -question 
whether a deed executed by a Hindu gives the 
granter’s estate to an idol subject toacharge in 
favour of the heirs or makes the gift to theidola 
charge upon the estate, depends upon the construction 
of the deed asa whole. i ; 

The executant of adeed declared in unmistakable 
terms that the village, save some lands which had 
been or would-be acquired by foreclosure in the 
course of money-lending business of her shop, would 
belong to the mandir in perpetuity and the expenses 
would be defrayed out of the income thereof. It 
was further made clear that the executant 
or her heirs and successors would have no right to 
deal with the property as if it was theirs and to utilise 
profits thereof for their private purpose, It was also 
stated that if after her death, the owner of the shop 


acted contrary to the terms, the panchas of her 
caste would superwise the income and carry 
on the expenses of the mandir, She further. 


declared herself to be the sarbarakar or the manager 
of the temple during her life-time and enjoined upon 
her successors to carry out the terms of the document : 

Held, that the reference to the panchas dispelled 
any shadow of doubt as to the ownership of the prc- 
perty. Regard being had to the plain language of 
the document, there was no room for the suggestion 
that it intended appropriation of the income only io 
the upkeep of the temple reserving the surplus for 
the executant or her successors, Raw SWAROOP t. 


MCHANDBRAJI MANDIR f Nag. 17. 
2 —_—_—— Iniention — "Sankalpa” — Meaning 





xplained. 

Theentire recital is termed Sarnkalpa. Sankalpa 
therefore, means a clear open and unequivocal dc- 
claration of an intention to dedicate the property to 
some religious or charitable purposes followed by 
actual transfer of it. The effect of this unequivocal 
declaration of intention to dedicate and renounce 
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ownership is to make the dedicator a sort of a guar- 
dian of the thing dedicated. Fam Swaroop v, Rax- 
OHANDRAJI MANDIR Nag. 17 
Rellgious endowments—Mehant found in 
possession of  properiy — Presumption that it 
belongsto matb, if arises. 

While a person, when he adopts the fourth order 
of life to become a sanyasi, .loses all interest. in his 
-own property, as the adoption of sanyas, that is 
renunciation of wordly life, results in civil death, it 
cannot be predicated that the person after he becomes 
an ascetic is incapable of acquiring the property. 
The mere fact that a mahant is an ascetic does not 
exclude the possibility of his possessing personal 
property. 

There is no presumption that property found to be 
held by a mahart belongs to the math, GangsnaiR 
Gosar v. FATEHOHAND BANIA Nag. 212 
——— —— Mahant, if a trustee— Appointment 
-of new mahant— Transfer by gift to him, if 

necessary. 

Amahant is in the position of a trustee of math 
property and the property appertaining to the math 
vests not in the mahant personally, but in the in- 
stitution, and when a mahant succeeds he cannot 
claim the math property as his personal belonging, 
but merely as an appurtenance to his office, The 
property remains, throughout, the property of the 
institution and when a new mahantis installed there 
is no transfer of the property to him by gift or other- 
wise, but he assumes the office, which entails the 
management of the property appertaining to the 
‘math”, Satnam Sinan v., Bawan Buacwan SINGE 

; All, 540 
————_ ——— Mahant's right to resign from office 

— Mahant installing another on gaddi— Whether 

can be turned out for any reason. 

There is no law under which a trustee is prohibit- 
ed from resigning his trusteeship, provided ‘that the 
proper measures are taken for the protection of the 
trust. Soa mahant has the right to resign if he 
wishes to do so, 

When once the mahant has duly installed another 
on the gaddi and conferred on him the office of mahant 
hecannot be turned out fcr any reason whatever, 
whether for rudeness tothe sadhus or merely because 
a body of the devotees or persons interested preferred 
another candidate, SATNAM SINGH v. Bawan BHAGWAN 
SINGH All, 540 
—_— — Office of archaka—Transfer of, to one 

in line of heirs, without consideration — Validity 

—Arrangement of archakas being remunerated by 

share of offerings—Validity—Such arrangement, if 

in the nature of a lease, f 

A transfer of the office of the archaka of a temple 
to a person in the line of heirs is valid evsn when it 
is. not for consideration where it is notin any way 
opposed to or inconsistent with the interests of the 
meni unon £ i ù 

Jnless there is anything clearly oppcsed to publi 
policy, Courts will not be justified in netting sada 
an arrangement which has been in vogue for more 
than a hundred years. An arrangement by which 
archakas are remunerated by share of the offerings is 
quite a well-known practice in India, and not 
by any means necessarily detrimental to the interests 
of the institution. The arrangement is certainly not 
inthe nature ofa ‘lease’ because the collection is 
made by the temple authorities themselves and only a 
portion thereof is handed over to the archakas 
Prayse Doss JEE VARU v.GovinpacHarLu Mad. 547 
—— Trivate endowment — Conversion 

into secular property— Conditions, 


@ 





INDIAN CASES, 


[1935 


Hindu Law—contd. 


Even in the case ofa private religious endowment 
which can be converted into secular property by the 
consensus of the whole family, this can only be done 
with the consent of all the male and female relations 
of tha founder interested in the charity. PALANIANDI 
GRAMANI MANICKAMMAL v, MURUGAPPA GRAMANI 

: Mad. 181 ib) 

Religious endowments—Shrin2z—Princi- 
pal deity worshipped—Other idols also having benefit 
of worship—Such idols, if can be regarded as 
independent objects of worship. 

When a principal deity is worshipped at a shrine 
a number of other idols are placed there and have 
the benefit of that worship But it has not been 
usual to regard them as objects of independent mirasi 
rights of worship Prayac Doss Juz VARU v. GOVINDA- 
CHARLU . Mad. 547 

Trust—Scheme providing for succession of 

‘vamsasthas’ of founder—Construction—‘Vamsastha’, 

meaning of. 5 

The word ‘vamsastha' is different from ʻ‘heir'` or 
‘agnatic relation’ and has a much wider meaning, 
namely, ‘one belonging to the family’. ~ 

Where a scheme provided that the trusteeship shall 
vest in the ‘vamsasthas’ of the founder C and on the 


death of P (one of the successors of (7) on whom the 


trusteeship had become vested, an agnatic relation 
of C contended that P's daughter was not entitled 
to succeed to the trusteeship : 

Held, that the provision in the scheme should be 
construed in the light of the ordinary rules of suc- 
cession under Hindu Law and P's daughter who 
was a tamsastha of G was entitled to succeed. 
SomasunpaRaM PILLAI v. KanakasaBal PILLAI 
= : Mad, 602 
----- — Widow —Accretions — Mesne profits — Past 

mesne profits awarded by decree—Widow not showing 

inclination to realise — Whether become accretions 
to husband's estate—Right of next reversioner to 

execule, , 

Where a Hindu widow having obtained a decree 
as legal representative of her deceased husband's heir, 
shows no inclination to realise the past mesne profits 
awarded to her, it would not be a wrong inference to 
say that she intended to leave those mesne profits 
with her husband's estate. Therefore the mesne 
profitscannot be regarded as her absolute property. 
They are accretions to her husband's estate and the 
next reversioner js entitled to execute the decree with 
respect to them asto the other property affected 
thereby. RAGHUNATH v. LAKSHYIBAI Bom. 658 
——— Alienation by widow—When binding 
_ on reversioners —Consent given during widow's life- 

time by presumptive reversioner who becomes owner 

on widow's death — Whether constitutes effective 
election. 

It isnot correct tosay thatan alienation by a 
Hindu widow can be binding on the reversioners 
only in thefollowing 3 cases, viz.,(1) if the act of 
the widow amounts to a surrender of her estate ; 
(2)if there is legal necessity for the alienation ; (3) 
and even if there isin fact no legal necessity, ifthe 
transferee made bona fide inquiries and was satisfied 
as to its existence. Nor can the only effect of consent 
of the presumptive reversioner be to raise a presump- 
tion of legal necessity. An important distinction 
must be made between the case where the actual 
reversioner, i. e, he who becomes cntitled to the 
estate on tho death of the widow, is or is not the 
reversioner who gave his cons@pt at the time of 
the questioned sale or thereafter, If he was 
not the reversioner who’ gave his consent, 
the alienation would be effective against him 
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only in the- above three cases, But if be was, the 
principle of election has tobe applied, and the 
consent given by the presumptive reversioner who 
actually becomes the owner on the widow's death 
the consent having been given during his life-time, 
can be regarded as effective elestion, its effect being 
not merely to raise a presumption as to legal neces- 
sity. Kuxsa Bemart Basu v. Rasik Lar San Cal. 846 
Widow~Compromise by widow to avoid 
litigation—Arrangement, if binding on reversioners. 

A Hindu widow in possession of her husband’a 
estate is competent to enter into a valid compromise 
in order to avoid the possibility of litigation between 
the members of the family. The reversioners will 
be bound by sucha compromise, SAJJANP4L SINGH V. 
HARNARAINI KUNWAR Al.192 
— Estate— Widow granted o. widow's 

estate on properiy by agreement between her deceased 
husband and his brother — Estate, if liable to be 
forfeited by her subsequent unchastity—Right of 
residence—Widow allowed to live in any house 
she might choose in a specified enclosure—Whether 
bound to live there always—Leaving house apprehend- 
ing violence from husband's brother— Whether causes 
forfeiture of estate, ` 

it is true thatthe right of a Hindu widow to 
maintenance is conditional upon her leading a life 
of chastity, and that she loses that right ifshe be- 
comesunchaste. But where what the widow has 
been given isnot maintenance but the income of an 
estate specially created for her by her deceased hus- 
band and his brother, the question of unchastity is 
irrelevant, Under the Hindu Law a widow having 
inherited a widow's estate is not liable to forfeit it by 
reason of her subsequent unchastity, when there 
is no provision inthe document making chastity a 
condition of the enjoyment by her of the estate 
bestowed upon her. S 

Whereths deed conferring an estate ` specially 
created for a Hindu widow by ber deceased husband 
and his brother allows her to live in any house she 
might choose, situated in a specified enclosure and 
enjoins her deceased husband`s brother not to turn 
her out of it, itis a right given to her and not an 
obligation imposed upon her and she is not bound 
always to live in that house. Her leaving the 
house long after her husband's deathon fearing 
violence from her husband's brother does not cause 
forfeiture of the estate 
provision in the document which would warrant a 
forfeiture of her estate on that ground. LAKHMI 
CHAND v. ANANDI P. C. 869 
——- right of residence in family house, 

whether can be attached and sald in execution of 

decree against her—Decree-holder purchasing family 
house, effect of—Transfer of Property Act (IV of 

1882), s. 6 {(d}—Civil Procedure Code(Act V of 

1908), s. 60. 

A Hindu widow's right to live in the family 
house cannot be made the subject of attachment 
and sale in execution of a decree against her, 
even though the attaching decree-holder has him- 
self already purchased the house, as the widow’a 
right of residence is one restricted in its enjoyment 
to her personally and is not transferable. KARUPPATTI 
v. SINGARAVELU PILLAI Mad 853 
— Suit to defeat widow's right to 

profits on ground of unchastity—Onus of proof. 

Ina suit to defeata widow's right to profits on the 
ground that she had, forfeited ker right by reason of 
her unchastity, the onusof proving unchastity is on 
the plaintiff. LarnmIı CHAND V. ANANDI P.C.869 
_—_—— Surrender— Divesting of widow's 
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estate by surrender or re-marriage — Adverse 

possession against widow —Whether can be relied 

on against reversioner — Reversioner'’s suit- dui ing 
life-time of widow, whether barred, if defendant 
is in possession for more than 12 years—Limitation 

Act (IX of 1908), Sch. T, Art, 144. 

In cases of surrender or divesting of the widow's 
estate on re-marriage, adverse possession against her 
continues during her life-time and the raversioner 
who gets the estate can be in no belter position 
than the widow herself and the adverse possession 
against her can be relied on by the person in pos- 
session against the yreversioner. Hence a suit for 
possession during her life-time by a reversioner of 
an estate surrendered to him by her, against the per- 
son who has been in adverse possession of the estate 
for more than 12 years willbe barred under Art. 
144, Sch. I, Limitation Act, and the reversioner cannot 
maintain ths suit during the widow's life-time, But 
he can file a suit within 12 years after her death. 
Kamarase Qanpa Ramayysa v Sincarasu SUBBA Rao 

Mad. 1100 
Widow—Surrender — Surrender of whole 
interest without reserving any interest to her nominee 

— Reversioner paying just enough sum as 

maintenance—Surrender, whether bona fide, 
` A Hindu widow surrendered the whole of her in- 
terest in the properties including the properties which 
were at the time in the adverse possession of 
some third parties, The document did not reserve 
any interest which she inherited from her son, nor 
did itreserve any interest to any of her nominees 
aad the reversionsr paid to the widow's daughter's 
son a sum which was just adequate for the widow's 
maintenance: 

Held, that under the circumstances the surrender 
by the widow was bona fide and conld not be que- 
tioned on any ground. Kawarasu Gabba Ramayya v 
Sincaniso EpBBs Rao - $ Mad. 1100 
——— —— Widow holding on even after re- 

marriage—Whether acquires absolute ownership — 

Nature of estate held. 

A Hindu widow who holds oa even after her re- 
marriage does not acquire absolute ownership, but 
merely continues in the same limited capacity as she 

eld before, Krsgen-S:nau_v. Parrarpr Lah. 1006 


Hindu Widow's Remarrlage Act (XV of 1856), 
s. 2—Any widow’, meaning of —Hindu widow 
remarrying after conversion—Whether forfeits her 
interest in former husband's property — Decree 
obtained by widow before conversion—Next heir, if 
entitled to execute decree, 

The expression ‘any widow’ ins 2, Hindu Widows’ 
Remarriage Act, includes all widows who being 
Hindus became widows and is wide enough to 
cover the case of such a widow remarrying a Hindu 
ora member of another religion. Consequently, a 
Hindu widow remarrying after conversion to Muham- 
madanism forfeits whatever interest she had in her 
husband’s property. 


As sucha widow ceases to represent har husband's. 


estate on her conversion and remarriage, the next 
preferential heir becomes the transferee by operation 
of law and is entitled toexecutea decree obtained by 
the widow befora conversion and remarriage as legal 
representative of her deceased -husband, RAGHUNATH 
Suanksk DIKSHIT v. LAKSHMIBAI Hart Ware Bom. 658 
Husband and wif2. Sea Restitution of conjugal 

rights 268 
Income-tax—Bat debis—Assessee, if can declare 

debts bad— Question whether debt has become bai— 

Whether one of fact—Debt not allowed as bad-~ 


` 
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Whether can be claimed. as 

years, 

An assesses has no option of declaring debts bad, 
Whether a debt is a bad debt and when it becomes 
bad, are questions of fact ta be determined in case of 
dispute not by the assessee but by the appropriate 
tribunal upon a consideration of all relevant and 
admissible evidence, The decision of the Income- 
tax Commissioner on the question whether a debt 
is bad or irrecoverable operates only for the parti- 
cular year under assessment and it would be open 
to the assesses to repeat his claim in respect of any 
particular debt in any subsequent year provided the 
debt had not been recovered in the interval. 
Frem Rora Man Rounak Ram v. OoMMISSIONER OF 
JNooME-TAX Lah, 911 
Income Tax Act (XI of 1922), ss. 2 (1) (a), 4 (3) 

—Agricultural .. income whether dependson the 

character of the recipient—Held, on facts, that the 

“ thika profits “ were agricuitural income and net 
+ assessable to income-tax. 

The exemption from income-tax; under s. 4 
(3), Income Tax Act, is conferred, and conferred 
indelibly, on a particular kind of .income and 
does not depend on the character of the 
recipient, contrasting thus with the exemp- 
tion conferred by the same sub-section on the 
“income of local authorities", The result is to 
exclude “agricultural income ™ altogethar from the 
scope of the Act,“ howsoever or by whomsoever it 
may be received, 

A money-lender made a loan of 18} lacs of Rupees 
to one K, The transaction was embodied in two 
idéntures; the first of the indentures was described 
as a “ zarpeshgi lease with usufructuary mortgage " 
and was granted by Kas “lessor mortgagor” in 
favour of the money-lender as" lessee mortgagee” 
in censideration of theloan of 18% Jac:, thereby 
granting, demising, and conveying in zarpeshgi 
lease and by way of usufructuary mortgage certain 
lands inthe District of Bhagaipur, After stating 
that the lessor mortgagor has put the lessee mortgagee 
in possession, theindenture proceeded to state that ihe 
parties had agreed that the lessee mortgagee shall ad- 
vance the sum of 18} lacs and that, for re-payment of the 
loan, the lessor mortgagor had given, and the lessee 
mortgagee had taken, the zarpeskgi lease and usu- 
fructuary mortgage, The rent reserved to the mort- 
gagor lessor, and described as the “ thika rent”, was 
fixed at Ks. 31,000 arrived at by taking the gross 
average rental of the properties at Rs, J,59,813 and 
then deducting management and other expenses 
amounting to Rs, 37,530 and “thika profits * 
Rs. 91,283, leaving Rs.. 31,000. This sum of 
Rs, 91,283, designated “thika profits”, was the sum 
sought t> be assessed. The indenture further pro- 
vided that thethika rent should form part of the 
‘yearly payments which the lessor mortgagor thereby 
undertook to make ia reduction of the loan and 
should be increased as the amount of the loan 
diminished by 6 percent, on the sums repaid with 
a corresponding reduction in the “ thika profits:” 

Held, that the rents payable in respect of both 
properties were rents “ derived from land which was 
used for agricultural purposes and was either as- 
sessed to land revenue in British India or subject 
to a local rate assessed and collected by officers of 
Government as such.” The rents thus came within 
the definition of “agricultural income” ia a. 2 (1) 
(a) of thes Income Tax Act, and the“ thika profits” 
or profits rental of Re 91,283, forming part of the 
rents, were, therefore, “ agricultural income” within 

Abe statutory meaning and consequently exempt from 


bad in subsequent 
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income-tax. (COMMISSIONER oF INCoME-Tax, BISAR & 
Ortssa v. SIR KAMESHWAR SINGH or DARBHANGA 

P. C. 289 
———S, 2 (6) (a). Szz Income Tax Act, 1922, s. Ae 
4 1 


———— ss. 3, 2 (6) (a)—Hindu joint family, whe- 
ther can form parinership with another firm — 
Contract Act (IX of 1872), s. 239. ; 

No partnership can be legally constituted between 
an association ofa joint Hindu family and another 
firm. PARBHU Lat Pzarey LAL v. QOMMISSIONER oF 
IKCOME-TAX All. 116 
S. 4 (3), Sez Income Tax Act, 1922, s. 2) (a) 

89 





$ 

———-s. 4 (3) (vII)—Business—Profit form isolated 
transaction of speculation not connected with 
business—Exemption from tax—Casual and non- 
recurring receipt. : 

The assessee who was a land owner and a money 
lender and had an interest in certain cotton mills 
purchased in Court auction the right, title and 
interest of a person, who was not one of his debtors, 
in certain legacies for Ks. 39,000, There was a pro- 
tracted litigation over the legacies and he ultimate- 
ly recovered in the year of eccount Rs, 1,97,025. 
He had spent Rs. 46,625 odd as costs and purchase 
money and was assessed to income-tax on the 
balanca on the ground that itwas income from an 
adventure in the nature of trade : 

Held, that the transaction was not an adventure 
in the nature of trade as ithad no connection with 
the money-lending trade or other business activities 
of the assessee, but was an isolated transaction 
unconnected with trade, though entered into by 
way of speculation and was, therefore, not assess- 
ahle to income-tax. Morusy GanGarasu GARU vV: 
O MMIESIONER 0? Ixcos-Taxs, Mapras Mad. 656 F.B, 
88,10, 24—Company—Right to curry on 

several distinctand separate businesses—Question 

whether they are interlocked is one of fact— 

Company having five separate businesses—Four of 

them ceasing to berun—Company, if can set off 

losses incurred by them against incomein business 

-eontinuing to run ' 

A Company can carry op several distinct and 
separate businesses and it must always be a ques- 
tion of fact whether those businesses are separate 
businesses or whether they are so interlocked with 
the main chief business of tha Company as to be 
really one business. : 
- The assesses Company originally carried on 
five separate businesses independent of each other, 
In the accounting year, four of the businesses 
ceased to be carried on and the Company claimed 
to set off the losses in those businesses againat the 
income in the business which wascarried on: 

Held, that the assessees were Dot entitled to adopt 
this course as s. 10, Income Tax Act, only deals 
with businesses which are being carried on and 
not businesses which have ceased to be carried on. 
Consequently, the assessees were not entitled to 
set-off the losses as claimed by them which were of 
a capital nature against the income from dividends, 
Sout INDIAN INDUSTRIALA, LTD, MapRas v. Covmis- 
SIONER CF [xcome TAX, MADRAS Mad.143 8. B, 

$8.13 proviso, 66—Estimation of income 
under s. 13—Income Tax Officer, if sole arbiter— 

Question of law. if involved on the party. ' 

Under the proviso to e. 13, Income, Tax Act, the 
Income-tax Officer is the sole afbiler on the ques- 
tion of the possibility of estimating the income, 
profits and gains of the assessee from the method of 
accounting employed by him. Thus no question of 
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law is involved on this point. Firm Runa MAr-RAUNAK 
RAM v. COMMISSIONER oF INcomE-TAX Lah. 911 
8°55, proviso—‘Individual”—Scope of the 
word—Whether includes Hindu undivided family, 
The use of the word “individual” inthe proviso 
to s. 55, Income Tax Act isnot intended to exclude 
from its. benefit a Hindu undivided family. The 
word has been used in a-slightly wider sense than 
the same word occurring in the section itself and 
includes a group of persons forming a unit. The 
context in which it occurs suggests that it has been 
used to indicate one of the component parts of an 
unregistered firm. It is followed by the words 
“having a share inthe firm” which indicates that 
the word isintended to connote an “individual 
artner ° be hea person or the legal entity, the 
indu undivided family. Consequently, a joint 
Hindu family which is a partner in another firm on 
which a super-tax has been assessed isnot liable to 
pay super-tax on that part of its income which re- 
Presents profits received by it from the firmin 
which it isa partner. In the maiter of Incomz-Tax 
or MADAN GopaL - All.1000 
——s, 66, Act, 1922, s. 13 
proviso 911 
——-+-—SS, 66 (3°, (2)—High Court, whether has 
power to direct Commissioner to state case raising 
question of law not formulated before it—A ssessee, 
af required to formulate precise question of law. 
The High Court has power under sub-s, (3), s. 66, 
Income Tax Act, to direct the Commissioner to state 
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a case raising questions of law which have not been - 


formulated before him. Under s, 65 (2), the assessee 
is not required to formulate precise questions of 
law, What he has to do within the required time, 
is to require the Commissioner to refer to the High 
Oourt any question of law arising out of the order 
or decision of the Assistant Commissioner, and then 
the Oommissioner has, within 60 days, to draw up 
a statement of the case, and refer it with his own 
opinion thereon, to the High Court. That an assessee 
requiring the Commissioner to refer questions of 
law tothe Court ought to formulate those questions 
is a rule of practice based on considerations of con- 
venience, and designed to protect the Court from 
unnecessary applications under sub-s, (3); but the 
Commissioner is not bound to refer only the ques- 
tions so ‘formulated. In practice, in a reference 
under s, 66 (2), the Commissioner seldom refers to 
the Oourt questions in the exact terms formulated: 
by the assessee. He raises the questions which in 
his view arise, and expresses them in his own 
lenguage. Where the Commissioner refuses to state 
a case under sub-s. (2), on the ground that no point 
of law arises, the Court under sub-s, (3, if not 
satisfied’ with the correctness of the Commissioner’s 
view, can require the Commissioner to state “the 
case,” that is, the case which he ought to have stated 
under. sub-s, (2), and to refer the case tothe Court, 
If the Court thinks that questions of law arise, it 
Ought to indicate to the Commissioner what those 
questions are, though the actual framing of the ques- 
tions rests with the Commissioner. But the Court 
under sub-s, (3) is no more limited than is the 
Commissioner under sub-s. (2) to the precisa ques- 
tions formulated by the assessee, VADILAL LALLUBHAI 
MEHTA v. COMMISSIONER OF [NcomE-Tax, BOMBAY 
$ Bom.1097 
Injunctlon—Want of diligence and laches—Effect of. 
Want of diligence or lack of prompt action is 


fatal to the relief of injunction claimed against an - 


MUNIOIPAL 
Lah, 966 


alleged encroachment, Jar NARAIN v, 


Oommirrez, DELEI 


. OBÑERAŁ INDiix., a iy 


Insolvency—Adjudication—Payment of dividends 
—Insolvent, if has rights over unclaimed dividend, 
Once a dividend has been declared and moneys 

allocated to the payment of that dividend, those 

moneys cease to he, in any sense, the property of 
the debtor. They become the property of the credit- 
or; and, if forany reason the creditor cannot be 
paid, they lapseto Government. Srpick HAJI Huatin 

v. OFFIOIAL ASSIGNEE, BOMBAY Bom. 930 

Notice of motion by creditor for annulment— 
Chief Clerk, if can give certificate and make notice 
absolute, 7 
There jia no rule or any section of the 

Presidency Towns Insolvency. Act which authorizes 

the Chief Clerk to issue a certificate and take 

upon himself the burden to say that the notice 
of motion was made absolute. The notice of motion 
could only be made absolute by the Judge himself; 
and a mere certificate by the Ohief Clerk that the 
notice of motion is made absolute, when, admitted= 
ly, it was not made absolute, cannot take the place 
of a proper order on the notice of motion. SIDICK 
Hasr Hustin v. OFFIOITL ASSIGNEE, BOMBAY Bom, 930 


Oldinsolvencies — Court should be slow in 
making order of annulment. 


Obiter.—In cases of old insolvencies the Court 
siould be very slow in making orders of 
annulment, An order -of annulment is intended 


to be a penalty imposed upon a debtor who 
fails to obtain his discharge, the theory being that 
it will deprive him ofthe benefit of the Ingolvency 
Act and render him liable to be attacked by his 
creditors; but it is- plain that, where, in a 
case the insolvency has enured ` for fifteen years, 
an order annulling the insolvency .confers a privilege 
upon the debtor, and does not impose any penalty 
upon him, the creditors are not “likely to attack 
him, even if their debtsare not ‘barred, and he is 
relieved fromthe stigma of insolvency, though he 
may have paid only avery small dividend to the 
creditors, and unless an order is made under s, 23, 
he may get property returned tohim, Sr1p1ox Hasy 
HUSEIN v. OFFIOIAL ASSIGNEE, BOMBAY Bom, 930 
Receiver's application for delivery of 
mortgaged properties in custody of Court— Rejection 
of order—Appeal, if lies. 

No appeal lies from an order’ rejecting an ap- 
plication by the Receiver in insolvency praying 
the Court-to direct that. certain mortgaged pro- 
perties in the custody of the Receiver appointed in 
the mortgaged suits, be delivered to him (the 
Receiver in insolvency). NRISHINHA Kumar SINHA v 


Des PROSANNA MUKHERJEE Cal. 140 
Interest. Sux Mortgage 766 
———— Compound interest — Transactions amongst 


Chetties, 

Compound interest as such is not open to objec- 
tion and it is well known that transactions amongst 
Chetties, both when they are lenders and also when 
they are borrowers, carry compound interest. Naqus- 
WARA AYYAR v. RAMANATHAN CHETTIAR Mad, 232 


———— Interest made to run from default—Clause, 
if penal—Held, compound interest at one per cent, 
per mensem from date of default, not penal, 

The mere fact that interest is made to run from 
the date of default by itself will not bring the 
clauee within the purview ofa penalty. Nor would 
the agreement to pay interest at the rate of one - 
rupee percent. per mensem render it penal. 

Held, that compound interest atthe rate of one 

er cent. per mensem from date of default cannot 
$o said to be penal. GANGARAM Karm SINGH v ALI 

MUHAMMAD KHAIRDIN Sind 331 

~~~ Rent suit delayed by plaintiff's action | Sy 


£ 
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decreed in favour of plaintiff —Interest pendente 

lite, if should be awarded. 

Where the hearing of the rent suits was con- 
Sey delayed owing to the ection of the plaint- 
ifs; 

Held, that the Judge was right in not allowing 
interest pendente lite, but the plaintifis should not 
be deprived of interest from the date of the decree 
to the date of realisation, SoNABATI KUMARI V. KIRTYA- 


NAND SINGH Pat. 433 
Interpretation of statutes, Sze Oriminal Law 
Amendment Act, 1932, s. 7 618 
Arguments based on natural justice— 





Illustrations—Value of, in construing statutes 

Per Ferrers, J. C.—Arguments based on natural 
justice are received by every Court with g:eit re; 
serve, Courts are established to do justice accord- 
ing to law; they are to proceed on the lines which 
the legislature has laid down ; and if a legislature 
should deviate from the straight and narrow path 
of natural justice, to correct their mistake is not 
one of the duties committed for the judiciary. 

The practice of looking at the illustration rather 
than the words of the Actis` a | mistake. The 
illustrations are intended only to assist in corstru- 
ing the language of the Act. Illustrations, although 
attached to, do not legally form part of the Act and 
they are not absolutely binding on the Ovurts: 
they merely go toshow the intention of the framers 


of the Act, and in that and other respects they 
may be useful, provided they are correct. EMPEROR 
v, HARI Sind 697 





Constituent or organic statule. 

Ia interpreting a constituent or organic statute, 
that construction most beneficial to the widest 
possible amplitude or its powers must be adopted. 
BRITISH COAL CORPORATION V, Kine P.C. 571 
Due meaning to be given to every part of 

language employed. 

It is an elementary rule in construing a statute to 
give due meaning to every part of the language which 
it employs, and a construction which fails to do this 
prima faciefailsto give effect to the intention with 
which the provision was drafted. Promat PILLAI v. 
BaLasuNDARA MUDALY Mad, 24 
Every word must be given full meaning and 








effect. 

Every word ofa statutory enactment must be given 
its full meaning and effect, SHIAM SUNDER LAL V, 
SAVITRI KUNWAR All. 150 F, B. 
——Marginal notes. 

When the terms ofany section of an Act are 
obscure or ambiguous, the marginal note may he 
referred to for determining their scope and meaning. 
SUNDARMAL BANI V. GHANSHYAM SINGH Nag. 582 


~———-New cause of action created by statule— 

Special jurisdiction prescribed — Jurisdiction of 

ordinary Courts, if ousted. 

Whena new cause of action is created by statute 
and a special jurisdiction outside the course of the 
general law is prescribed, there is no ouster of the 
jurisdiction of the ordinary Courts, for they never had 
any. Oa the other hand, where an Act creates a 
special jurisdiction and provides a special remedy, 
such jurisdiction is exclusively conferred upon the 
Gourt expressly empowered to deal with the matter. 
Karam Devi v. RADHA KISHAN Lan, 87 
Part of Act cannot be treated as meaning- 








less. 

One canon of construction of statutes is that an 
Act or-part of an Act cannot be ignored or treated as 
being meaningless ; it must be construed as having 
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some operative result, BranampEo Sao v. Haro SINGH 
Pat 327 

Retrospective effect, when given—Lmactment 
providing procedure —Applicability to pending suits. 

A retrospective operation is not to be given to 
a statute so asto impair an existing right or 
obligation, otherwise than as regards a matter of 
procedure, unless that effect cannot be avoided 
Without doing violencs to ths language of the 
enactment, HAIDAR HUSAIN v PURAN MAL AU.157 

Same word occurring twice in one section 
—Meaning given must be same unless there is 
something in context tu indicate different meaning. 
Ordinarily, where the same word occurs in two 
different parts of the same section thesame meaning 
should be assigned to it, but if there isanything in 
the context to indicate a different meaning or the 
principle underlying the section makes it more logi- 
cal to assigu a different but legitimate meaning, 
it is permissible to construe the same word oc- 
curring in two partsof the same section different- 
ly. In the matter of 1NOOME-TAX OF Mapan GepPan 
‘ : All. 1000 
Value of — Words of technical legislation— 

Construction—Different words used in same sentence 

— Presumption of different ideas, 

_ Ia construing statutes the question for the Courts 
is not to determine what ths legislature meant but 
what its language means, | 

The primary and the most elementary rule of 
construction is that it is tobe assumed that the 
words ani phrases of technical legislation are used 
in the techuical meaning if they have acquired one, 
and otherwise in their ordinary meaning and secondly 
that the phrases and sentences are to ba construed 
according to the rules of grammar. 

When the legislature in the same sentenca uses 
different words, it should be presumed that they were 
used in order to express different ideas, SARDAR Mat 
Bant v, GMANSHYAM SINGH Nag. 582 

Word having meaning in one Act—Whether 
should be given same meaning in another Act and 
another context. 

To take a word bearing a peculiar meaning ina 
particular Act and to clothe that word with the 
same meaning when found ina different contextin 





a different Act is a fallacious process of interpreta- 


tion, DURAIVELU MUDALIAR V. CORPORATION OF MADRAS 
Mad. 1016 
Irish Free State Constitution (Amendment 

No. 22) Act of 1933 — Proviso to Art. 66 of 

Constitution of 1922—Removing of—Held valid— 

Prohibition of appeals to King-in-Council—Validity 

—Statute of Westminster, 1931, effect of. 

Held, (1) The Treaty, viz. “Articles of an Agree- 
ment for a Treaty between Great Britain and 
Ireland” signed on December 6, 1921, and the Con- 
stitution Act respectively form parts of the 
statute law of the United Kingdom, each of them 
being parts of an Imperial Act. 

(2) Before the passing of the Statute of West- 
minster it was not competent for the Irish 
Free State Parliament to pass an Act abro- 
gating the Treaty because the Colonial Laws 
Validity Act forbade a Dominion Legislature to 

ass a law repugnant to an Imperial Act. 

(3) The effect of the Statute of Westminster was 
to remove the fetter which lay upon the Irish 
Free State Legislature by reasonof the Colonial 
Laws Validity Act. The Legislature can now 
pass Actsrepugnant to an Imperial Act. 

Consequently, the Constitutiofi (Amendment No, 
22) Act of 1933, removing the proviso to Art, 66 
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of the Constitution of 1922 and prohibiting the 
appeals to the King-in-Council, is valid, 

Held, also, that whatever might be the position 
of the King’s prerogative if it were left as matter 
of the common law, it is here in this particular 
respect and inthis particular enactment made 
matter of Parliamentary legislation, so that the 
prerogative is pro tanto merged in the Statute and the 
Statute gives powers of amending and altering the 
statutory prerogative FOBERT Lyon Mcore’r, ATTORNEY- 


GENERAL P.C. 578 
Jewish Law of marriage and divorce, See Jewish 
Law 772 


The Bene-Israel in Rangoon—Elisibility for 
appointment as trustees of the Musmeha Yeshua 
Synagogue—Right vote—Jewish Law of marriage 
and divorce, 

Although in days gone by, the Bene-Israel may 
have adopted strange customs and through want of 
instruction and of understanding may have failed 
to observe all. the Jewish Laws, they do not at the 
present day differ from other Jews in Rangoon in 


their observance ofthe Jewish Law with regard to: 


divorce and halissa as the odium which formerly at- 
tached to the refusal of the surviving brother to 
marry his sister-in-law no longer exists, and 
halissa ceremony has been so modified that it is 
now carried out in a manner which entails no un- 
pleasant consequences to the unwilling brother-in-law. 
Consequently the Jews called Bene-Israel in Rangoon 
are eligible for appointment as trustees of the 
Musmeah Yeshua Synagogue and aye entitled to 
vote at the election of trustees. But this does not 
mean, that the trustees should be 
clude in these lists the name of any Bene-Israel 
who is known notto be of the Jewish faith and 
openly refuses toobey ihe personal law of the Jews, 
but it does imply that the trustees are not entitled 
to exclude from the lists a Jew merely because he is 
a Bene-Israel, 

Jewish Law of marriage and divorce consider- 
ed. J. M EZEKIEL v O. S. JOSEPH Rang. 772 
Jolnt tenancy—Principle of English Law, if applies 

in India. 

The principle that a joint tenant may put an end 
to his own demise, as far as it operates on his 
share, whether his companions join him or not, has 


no application in India. Panosg CHARAN ADDAK v.. 


BENoDE Bewari HALDAR Cal, 1115 


Jurisdiction. Seg Suit valuation . 1033 
Cause of action in British India—Decree 
against non-resident foreigner—Whether can be 
passed. 
A British Indian Oourt can grant .a decree against 
® non-resident foreigner if the causa of action arose 
Within its local limits, Nezpakanpa PILLAI v. KUNJU 








PILuar F Mad 281 
— Execution — Jurisdiction to attach—Tests, 
The jurisdiction to attach and sell property 


depends upon the fact whether the Court has got 
jurisdiction over the property, and the test will be 
‘ whether the suit in respect of that property can be 
entertained by that Court. Kunga LAL SAHU v. FIRM 
Sacar Mau Puran MAL Pat. 754 
—Inherent jurisdiction—Submission to, without 
objection—Objection to irregularities in procedure— 
Whether can be taken after proceedings are finally 
closed, 
When there is submission without objection to & 
Jurisdiction which isinherent and exists, no objection 
can be taken to mere irregularities in procedure 


157— G. I.—VIII, 
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after the proceedings are finally closed. VITHAL 
Barası Kasar v, CHUNNILAL BHAWANIDAS Nag.242 


—-— Irregularity in assuming—Objection not taken . 


intime—Waiver, if made out. 

The irregularity ia assuming jurisdiction “would 
be deemed to have been waived if no’ objection is 
taken in time. Kusum KUMARI v, BIsESWAR LAL 

Pat, 316 


————Non-transferable property mortgaged — Court : 


passing decree on foot of such mortgage, if can be 

said to have jurisdiction—Court cannot refuse to, 

enquire, where its jurisdiction is challenged, 

It cannot be held that a Oourt which passes a 
decree on foot of a mortgage, which relates to non- 
transferable property and is therefore invalid, has no 
jurisdiction to passit and the decree cannot be treated 
as a nullity. 

Where the jurisdiction of a Court is challenged, 


it cannot refuse to enquire into questions on which. 
OHANDER , 


its jurisdiction depends, Tanır Hasan v. 

SEN 

———— Plaintiff cannot oust 
of plaint of Revenue Court, 
A plaintiff cannot oust the jurisdiction of a Revenue 

Court by dressing up his reliefs so as to make them 

cognizable by the Oivil Oourt. 

Kisnun Onanp SINGE 


All, 511 


jurisdiction by ` frame., 


MAKUND SWARUP v. . 
‘AU, 261., 


———-— Private agreement—Parties to agreement, if . 


can oust jurisdiction of Courts— Contract. 

The jurisdiction of 
statute and it can only be taken away by 
The parties can by mutual consent no 
away the jurisdiction vested by law in any Court 
than they. can confer on it when it is not so vested 
by law. The parties cannot by private agreement 
divest the Court of its inherent jurisdiction to try 
a dispute arising out of the agreement as 
be against public policy if the parties by private 


statute, 


agreement can oust the jurisdiction of the 
Courts. NATIONAL PETROLEUM Company, BOMBAY v, 
F. X. REBELLO Nag. 315 


———— Question of, 
allegations in plaint. 
The question of jurisdiction is 


to be primarily 
determined on the allegations to 


be found in the 


any Court is conferred by 


should be determined from . 


more take’, 


it would : 


All. 530 ` 


————Testto see if suit is cognizable by Civil Court, ` 


In order to determine whether a suit is cognizable 
by the Civil Court, the allegations in the plaint have 
to be examined, Buagsan Kuwat v. RAGHU 

All, 690 


Land Acqulsition Act (I of 1894), $s 16—"Hn-. 


cumbrance’, if includes customary rights. 

The word ‘encumbrance’ in s. 16, Land Acquisi- 
tion Act is sufficiently wide to cover a customary 
right. Managina COMMITTEE, Qzorce Higa SoHooL v. 
ABDUL Kartu KHAN 
————Ss. 18 (1)—Reference to Court—Application to 

Collector —Grounds of objection to be stated—Ground 

that compensation is too low, sufficiency of, 

Under s. 18 (1), Land Acquisition Act, an applic~ 
ant can require the matter to be referred to the 
Court whether his objection be on any of the four 
grounds mentioned in the sub-section, The ap- 
Plicant has to state whether his objection is based 
on all or any one or more of the four grounds men- 
tioned in sub-s. (1). Where he has stated that the 
ground on which he objected was in respect of the 
compensation and it may -be safely inferrred that 
the suggestion was that the amount of the compen- 
sation was too -low, he need not give detailed 
grounds on which he bases his objection 
compensation istoo low when he does not know 


r t 


N 


All. 111 ` 
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the reasons which actuated the Collector, and, 
therefore, he cannot specify exactly what his objec- 
tions to those reasons are. PROVIDENT INVESTMENT Oo. 
Lrp. v. LAND ACQUISITION OFFICER, Bompay Bom.650 
—~————88. 18, 54 —-(ollector’s award giving com- 

pensation to three persons—Objections as to amounts 

—Reference—Objectors, if can be treated as joint 

plaintiffs in one suit—Proceedings, if similar to 
. three suits—Absence of two objectors—Dismissal in 

default against them—Petition to restore— Dismissal 

—Order,if appealable—Revision, competency of—N. 

W. F-P. Courts Regulation (I of 1931), s. 34-- 

Civil Procedure Code (Act V of 1908), O. IX, r. 10, 

A certain house having been acquired by Govern- 
ment under the Collector’s award, compensation was 
found payable to M in respect of two-thirds of the 
ownership rights and to L in respect of one-third of the 
ownership rights and to D in respect of electric fittings. 
On various dates within the-period for limitation all 
those benefiting under the award applied to the Ool- 
Jector under s. 18, Land Acquisition Act for a refer- 
ence to Court. There were three such applications, 
‘one by M,one by L and one by D. The objections 
ofall three applicants were directed against the 
amount of compensation and were not in respect of 
their shares. ‘The Collector made ore reference in 
respect of all the three applications, The Oourt regis- 
tered the reference as one proceeding, issued notice to 
all the objectors and framed issues in the presence 
of all on February 2, 1934. On April 3, 1934, 
which was a date fixed for the recording of some 
of the plaintiff's evidence, none of the objectors were 
present or represented in Oourt except M. The 
Court passed orders dismissing the cases of 'L and D 
in default. They appealed against the award and 
against the order dismissing a petition for restoration 
which they had filed ; l 

Held, (1) tbat in the present proceedings the three 
objectors, although interested in the amount of the 
award, did not come forward upon the basis of the 
same contention, D only contested the amount 
allowed for electric fittings, which was not contested 
by the other two objectors; the other two objectors 
both objected in regard to the compensation payable 
for the building, but they made different claims in 
regard to the correct amount of that compensation 
and they based their claims upon different evidence, 
It was, therefore impossible to regard them as joint 

laintifis in a single suit, they had never joined ina 
oint objection they had relied upon different 
allegations, they had wished to produce different 
evidence, and they had claimed different reliefs. On 
the other hand, had there been no default in ap- 
pearance and had the evidence of all objectors been 
recorded, the Court, when giving its award as to the 
amount of compensation which should be paid for 
the building, would have considered the whole of the 
evidence and would have come to one conclusion on 
the point; so that in the final result each objector 
except D would have shared in the benefit, if any, 
awarded after consideration of the evidence of the 
other objectors, Oonsequently the proceedings could 
not be regarded as being precisely similar to those in 
three separate suits; 

(ii) that although there is no provision in the Civil 
Procedure Code dealing with the point, the Court 
was bound tofollow the procedure ‘in the Oivil Pro- 
cedure Code so far asit was possible to do so but 
the Court did not act without jurisdiction, and no 
revision was competent; 

i (iii) that the order ae dismissal in default not 
eing an award or part of an award, no appeal la 
poder a, 94, Land Acquisition Act j í Pp i 
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(iv) that as M did not request that the suit or pro- 
ceedings should proceed as though the absentee 
plaintifis had appeared, it could not now be urged that 
it did so proceed, or that the abseatee obj ectors could 
claim any benefit under the final faward, LakBMIDAS 
BHAGWANDAS V. SHORETARY OF STATE Pesh, 382 


————ss. 31 and 32—Madras Impartible Estates 
Act (II, of 1904), s. 4—Acquisition of land forming 
part of Impartible Estate—Ss, 31 and 32, whether 
apply—Zemindar, whether person incompetent to 
alienate—Duty of Court to invest compensation 
money. 

The holder of an impartible estate governed by the 
provisions of the Madras Impartible Estates Act of 
1904 is a person incompetent to alienate the estate 
within the meaning of ss. 31 and 32 of the Land 
Acquisition Act and therefore, if land belonging to 
an estate governed by the Madras 
Jmpartible Estates Act is acquired under the Land 
Acquisition Act the amount of compensation should 
not be paid over to the holder but should be dealt 
with as provided ins, 32. Spzorar DEPUTY COLLECTOR 
or Ramnap v. Ragan of RAMNAD Mad. 500 
————s, 54, Sze Iand Acquisition Act, 1894, 

s, 18 : 382 


Land tenure—Incidents of Government Ghatwali— 
Estate of Handwe, held to be Government Ghatwali 
—Taluk included in zemindari of another, whether 
by vey show that Government Ghatwali was ceased 
to be 80. 

The incidents of a Government ghatwali are that 
it is hereditary, indivisible and inalienable, but the 
rule as to inalienability may be relaxed by the 
Government in certain cases and the tenure may be 
alienated by the special permission of the Government. 
A Government ghatwal while he enjoys certain special 
privileges, also suffers from this disability that he can 
at any time be dismissed by the Government for 
misconduct if the ghatwal holdsthe ghatwali tenure 
subject to the payment of a fixed and established 
annual sum and to the performance of certain 
duties for the maintenance of the public peace, he 
will be liable to be dismissed by the Government 
on failure to discharge either of these obliga- 
tions : 

Held, that the Handwe estate was in its origin 
and has continued to be a Government ghatwalt 
estate possessing all the incidents of a Government 
ghatwalt. It is true that the ghatwali services 
have now lost their importance and the Government 
have practically ceased to be interested in them, 
but there was, however, no proof in the record of 
this case that the Government have ever done any- 
thing to terminate the ghatwali character of the 
and. 

Unless the inclusion of the tenure and assessment 
of the zemindari lands can be shown to have 
amounted to a release by the Government of the 
ghatwali services orto a grant to a third party of 
the right to receive them and of the right to ap- 
point a ghatwal, the tenure must remain as it origin- 
ally was, a Government tennre. It cannot be said 
that the Government ghatwal whose taluk is includ- 
ed in the zemindari of another person cannot con- 
tinue to be a Government ghatwal, SONABATI KUMARI 
v, KIRTYANAND SINGH i Pat. 433 
—— ——Zemindar ghatwali tenure—Whether heritable 

—Whether alienable — Rule may be qualified by 

custom. 

Zemindar ghatwali tenures arè heritable and des 
cend from generation to generation, But the rule 
of inalienability may be qualified by local custom 


. defendants to vacate 


was concerned inasmuch 
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(Nature and incidents of such tenure explained). 
Sonanati KUMARI V KIRTYANAND SINGH Pat. 433: 
Landlord and ten ant—Duty of landlord to indem- 

nify tenant against disturbances, i 

The landlord is bound by an implied obligatiom 
to indemnfy the tenant against disturbance by his 
own act or by the acts of those who claim under 
him. Consequently, he is liable for damages 
caused to the tenant by persons claiming under the. 
landlord. WazuDDIN Gazi v. Saves AHAMED Cal. 353 
———— Forfeiture — Waiver— Conditional waiver, 

effect of. 

An acceptance of rent by the 
default involving forfeiture is not 
a waiver because it is conditional. 

Where at the time of receiving rent the lessees 
were informed that owing to their default, the 
lease was forfeited: 

Held, that such information was sufficient to 
constitute forfeiture and there was a waiver of 
such forfeiture by acceptance of the rent. Sripapa 
SATYANARAYAN BARMA v. RAVIKANTI VENKATARAMANA- 
MURTI Mad, 804 
Rent suit—Decision in—Whether constitutes 

res judicata—Whether conclusive proof as to lessor's 

status. 

The decisions in the rent suits would constitute 
res judicata so far as the liability of the defend- 


lessor after 
any the less 





ant to pay an annual sum ig concerned, and per- 
haps also as to the amount recoverable from the 
defendant. But the decrees in the rent suits 


standing by themselves are not conclusive on the 
question whether the lessors Possess the status of 
a proprietor or not. SONABATI KUMARI v. KIRTYANAND 
SINGH k Pat. 433 
Tenant having lower status—Tenant asserting 
to landlord's knowledge that he has higher status 
for more than 12 years—Higher status, if can be 
acquired, 
A tenant having a lower status cannot by asserting 
to his landlord's knowledge for more than 12 years 
that he has a higher status, acquire the higher status, 
BePIN OfANDRA Moxuopapuya v, TARAPRASANNA 
OBAKRABARTY Cal. 601 
Two tenancies, one in defendant's favour by 
plaintiffs with respect to their property and the other 
by plaintiffs and co-owners in respect of joint 
property—Notice to quit by agent of plaintiffs— 
Defendant required to vacate both tenancies —. 
Notice, if valid in respect of both, 
The plaintiffs’ were the owners of a bastu but were 





only co-owners of a tank, They let out the bastu to 


the dafendants separately, but joined with their co- 
sharers in letting out the tank. Thus two tenancies 
were created: one in respect of which the plaint- 
ifs were the sole landlords and the other in 
respect of which they were only co-sharer 
landlords. The notice to quit was signed by an 
authorised agent of. the plaintiffs and required the 


lanta the bastu and tank by. a 
certain date; 


Held, that the notice was invalid: go far as the tank 


as the relation created 
by contract with joint landlords continues till all 
of them determine it; but it was valid as far as 
the tank (the plaintiffs’ own property) was concerned 
and the plaintiffs could not be deprived of` what 
they were entitled to simply because they preferred 
a claim to something more, Payony OHARAN Appak 
v Brnope Besari HALDAR Cal: 1115 
Lease —Assignment~ Payment of rent to superior 

proprietor—Assignor, whether entitled to indemnity 
from assignee— Anticipatory. remedy—Landlord. not 
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taking any step beyond issuing notice to assignor— 

No payment —Suit to recover amount from assignee— 

Matntainability—Obligation to pay rent'to superior 

proprietor—How arises—Gontract. 

.The assignor of a leasehold interest has a right 
to anindemnity from the assignee in respect of 
the rent payable to the landlord; and! in? work- ; 
ing out this indemnity, the assignor will not 
merely be entitled to recover the rent from 
the assignees if he himself had actually paid: 
the rent to the landlord, but will also be entitled 
to an ‘anticipatory remedy’, to protect him: against 
the consequences of being called upon by the land- 
holder to pay. But where the superior landlord hag 
not taken any steps beyond issuing: notice to the’ 
assignor and there is no danger of the assignor being 
called upon to pay the amount due to him, a-suit by 
the assignor against the assignee to recover the 
amount which he had not himself paid: is- not main- 
tainable. : 

The obligation of the assgnee of a lease to pay the 
rent due to the superior landlord arises under the 
law itself by thefact of the . assignment and-not by 
reason ofany covenant between himself and- hia 
transferor. Similarly the right of indemnity 
which the transferor has against the transferee'is 
also one arising underthe law. Sies Rayan 
INUGANTI VENKATA RAJAGOPALA Rama BURYAPRAKASA 
Rao v, BREE OHELIK4NI BOTOHI VENKATA- Rao 


Mad, 1005 


Legal practitioner—Client—Statement of intention 
of executant, by his Pleader if binding on client. 
The question whether the parties intended that 

the mortgage deed should or should not be enforced 

in the case of default of either party is. purely 

a question of fact and not a question of law; Hence 

a Pleader's statement regarding such intention. of 

the executant is binding on his client, Bora Ram v. 

Sayyan Monammap Lah, 806 


Misconduct—Mere negligence, if’ dmounts to 
misconduct—Negligence accompanied by suppression 
of truth or deliberate misrepresentation; is mis- ` 

conduct—Bar Councils Act (XXXVIII of 1926), 

8s. 10; 12 (4)— Finding of Tribunal notelear asto 

question of moral delinguency~ Case should: be sent 
back to Tribunal. 

Per Costello, J.—It is true that mere negligence ün- 
accompanied by any moral delinquency on the part 
of a legal practitioner inthe exercise of his'pro- 
fession does not amount:to professional misconduct, 
But where it is not at all certain that: it could- be 
said with strict accuracy that there is really a 
finding that there was no moral delinquency: by the 
Tribunal constituted’by the Bar Council, the case 
should be referred back to the Bar Oouncil under 
s. 12 (4), Bar. Councils Act. 

Ifa professionalman does not tell the truth in 
connection with a matter which he has undertaken 
to carry through on behalf of a client, that is á conduct 
which might easily be said to involve'moral delin- 
quancy. Itisnot in the best interest of the legal 
profession asa whóle.or of any member of it (other 
than the person accused) that there should be any 
lax or loose standard of professional conduct. 

Per Lort-Williams, J.—Mere negligence, however 
gross, cannot amount. to misconduct, professional or 
otherwise, s 

Per Henderson, J.—Negligence’ accompanied bythe 
suppression of truth or by deliberate misrepresenta- 
tion would be misconduct. In the matter of An 
ADvooaTs. ; Cal. 374 S; B, 
—-——P roof of legal practitioner's delinquency mot 


. respect 
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. free from doubt~Benefit of doubt—Desciplinary 
action, if can be taken, 

Suspicion, however grave, is one thing and 
proof is another, A lawyer should not be con- 
victed for professional misconduct unless the proof 
of his delinquency is free from doubt. When 
the Court thinks that it might not be safe to 
act upon the assumption that it has been proved 
that the lawyer was a party to the scheme of suborning 
a witness,he should be given the benefit of the 
doubt and no disciplinary action will be taken 
against him. Jn the matter of M.K.Roy Rang.48 

Suborning of witnesses--Seriousness of offence. 

Subornation of witnesses is as serious an offence 
as could well be committed, because it fouls the 
course of justice, and makes the due adminis- 
tration of law impossible. Persons having resort to 
such an iniquitous practice as the subornation 
of witnesses will be severely punished. In the matter 
of M. K. Roy i Rang. 48 
1 Vakil's general power, if includes power to 
_ abandon issue. ‘ 

A Vakil's general power in the conduct of a suit 
includes the abandonment of an issue, which in his 
discretion he thinks it inadvisable to press, BUTA 
Ram v, SAYYAD MOHAMMAD Lah. 806 
Legal Practitloners Act (XVIII of 1879), 8.13 
_ (b)—Giving false information to client by Pleader 

—Professional misconduct, ; 

; A Pleader was charged by the Sub-Divisional 
Magistrate for having falsely told,a Marwari that 


. ‘the Sub-Divisional Officer had ordered that “the 


goods be eent to the person they belonged to,” in 
e of some tins of ghee which a certain 
‘Municipality had impounded as being adulterated, 
and which had been kept in the custody of the said 
Marwari by the Municipality, and the Marwari bad 
‘sent the ghee back tothe person to whom it belong- 
ed, relying on the raid false statement of the 
‘Pleader : 
Held, thatthe Pleader concerned was guilty of 


fraudulent or grossly improper conduct in the dis- 
charge of his professional duty, as é 
8. 33 (b), Legal Practitioners Act. 
B. A. PLEADER 


contemplated by 
Empgror v, K. 0. 
Cal. 998 
Letters of administratlon— Father depositing 
money in minor son's name in Post Office—Death 
of minor—Application for letters of administration 

—Father, if can be heard to say that he invested 

money in sons name to escape income-tax. 

_ A father invested money in the name of his minor 
son in the Post Office and on the death cf the son 
applied for letters of administration : 

Held, that when a man may have acted rightly, or 
may have acted wrongfully, he cannot be heard to 
-say for hias own benefit that he acted wrongfully 
and he could not be beard to say in order to escape 
„duty that the money was his own and that in order 
_to escape illegally from paying income-tax he wrong- 
„fully invested money in the name of his minor son 
. with the intention of recovering it by a false 
„Statement and that he should pay duty ‘in respect of 
the fund. In thegoods of Tarun Kumar Grose 

. Cal. 975 
L-tters Patent (AIL), cl. 10— Single Judge refusing 

to extend time under s. 5, Limitation Act (IX of 

1908)— Order, whether appealable, 

The order of the Single Judge dismissing an ap- 
plication under s.5, Limitation Act, and refusing 


.to extend time is not a judgment within the meaning 


4. 


of cl. 1, Letters Patent, and accordingly no appeal 
lies from that order. SHanzpr Becam v. ALAXE Nava 
ts me: All, 347 F. B. 
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Letters Patent (Cal.), cl. 41—‘By any Court’ in 
ci. 4}, meaning of. 

The words ‘by any Court’ in cl, 41, Letters 
Patent (Cal.) have reference only to the Original 
Oriminal Jurisdiction of the High Court Clause 25 
refers to ‘criminal trials before Oourts of Original” 
Criminal Jurisdiction which may be constituted by 
one cr more Judges of the High Court, and it 
proceeds to state that it shall be at the discretion 
of any such Court to reserve any point or points of | 
Jaw for tbe opinion of the High Court. The words ; 
in cl. 41 ‘by any Court which has exercised Origi- ; 
nal Jurisdiction’ have reference only to the words 
in cl. 25 ‘Courta constituted by one or more Judges 
of the High Court.’ R. O. CURTIS v, Emperor 

Cal. 653 
cl. 41—Conviction by Presidency Magistrate _ 

—Rule issued by High Court and conviction upheld 

— Petition for leave to appeal from the decision— 

Maintainabdility. 

Where a Judge of the High Court confirms a 
conviction on revision from the order of conviction 
and sentence of the Presidency Magistrate, the order 
made by the Judge is not made in the exercise of 
the original criminal jurisdiction, nor is it made in 
any criminal case where any point or paints of 
Jaw had been reserved for the opinion of the 
High Court by any Oourt which had exercised 
original jurisdiction and hence a petition for leave 
‘to the Privy Council to appeal from the decision is 
not maintainable. R. O. Curtis». Empsror Cal. 653 
Letters Patent (Lah`, cl, 10—Only Judge who 

passes judgment has authority to make declaration 

that case is fit for appeal — Petition for further 
appeal under cl. 10 and petition for review— 

Distinction— Petition for further appeal, if can be 

treated as one for reriew— Civil Procedure Code 

{Act V of 1908), 0. XLVII, 7.1. 

Under cl. 10, Letters „Patent (Lahore), the authority 
to make the declaration is conferred only on the Judge 
who had passed the judgment and on none other. No 
other Judge or Judges of the High Court have juris- 
diction to grant the required certificate. 

The grounds on which a review is competent are 
different from those on which a further appeal lies 
under cl. 10, Letters Patent, after a certificate has 
been granted by the Judge who had decided the 
case, Hence when permission for appeal under cl. 10 
is refused, the petition cannot be treated as an ap- 
plication for review. ALLAH Bux v. Sarparan Lah. 23 
Letters Patent(Rang.), cl. 13—Conditional order 

granting leave to defend— Whether ‘judgment’ within 

meaning of el. 13. 

An order refusing absolutely an application for.. 
leave to defend is an order which finally disposes’ 
of the rights of the parties. Buta conditional order 
granting leave to defend does not determine any of 
the rights of the parties and is not a judgments 
within the meaning of cl. 13, Letters Patent (Rang.), 
It is only anorder merely regulating the procedure 
in ihe suit and does not determine any right or 
liability as between the parties, A. S. CHETTYAR 
FIR v. VERRAPPA CRETTYAR Rang. 778 

01,13 —" Judgment”, meaning of—Order of 
transfer by High Court under s, 24, Civil Procedure 

Code, whether a judgment. 

In the Letters Patent of the High Courts the word 
“ judgment” means andis adecree in asuit by 
which the rights of the parties atissuein the suit 
are determined. The term “suit” in the Letters 
Patent includes suits instituted by a plaintor by an 
originating summons in the manger prescribed under 
the rules of the Court. A final judgmentisa decree 
in a suit by which all the matters at isaue therein 

are decided. A preliminary or interlocutory judg- 
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ment isa decree ina suit by which the right to 
the relief claimed in the suit is decided, but under 
which further proceedings are necessary before the 
suit in its entirety can be determined. All other 
decisions are orders, and arë not ‘judgments’ under 
the Letters Patent, or appealable as such. Oonse- 
quently, an order of the High Oourt under s. 24, Civil 
Procedure Oode, transferring a suit from a Subordi- 
nate Court tothe High Court does not fall within 
cl. 13, Letters Patent. Dayvanyar Jiwanpass v. A. M, 
M. MURUGAPPA OHETTYAR Rang. 1107S B. 
cl. 37— Order dismissing application to 
appeal in forma pauperis— Whether final order— 

. Appeal, iż liesto Privy Council. 


An order dismissing an applicatlon for grant- 
ing of leave to appeal in forma pauperis is not a 
final judgment, decree or order of the High 
Oourt within cl. 37 of the Letters Patent, 
Rangoon, and hence no appeal lies to His 
Majesty in Council. B, R. Vertannes y R. G.B. 
Lawson Rang. 39 (a) 





cl. 39—Conviction in High Court Sessions— 
. Application under cl. 39—Maintainability. 

Where the accused is convicted of murder and 
sentenced to death by the High Court Sessions, an 
application under cl. 39, Letters Patent (Rang.) for 
a declaration that the case is a fit one for appeal to 


the Privy Council, is competent. H.W. Soot? v. 
EMPEROR Rang. 821 


cl.39—Leave to appeal to Privy Council— 
Tests to determine granting of—Wrong admission 
of evidence—Course of trial not deflected—Whether 
ground for application under cl. 39—Duty of ap- 
plicant to show manifest violation of natural 
principles of justice—Court, if should discuss evi- 
dence in detail. 

Leave to appeal isnot granted except where some 
clear departure from the requirements of justice 
exists nor unless by a disregard of the forms of 
legal process, or by_some violation of the principles 
of natural justice or otherwise, substantial and grave 
injustice has been done. 

The mere fact that some evidence has been 
wrongly admitted is not a ground on which an 
application under cl. 39 can be granted, ` when the 
course of the trial ig inno way deflected. It isin- 
cumbent upon the applicant to make ont at any 
rate a prima facie case that there bas been a viola- 


tion of the natural principles of justice, so demon- . 


stratively manifest as to convince the Court first, that 
the result arrived at was opposite to the result which 
they would themselves have reached, and secondly, 
that thesame opposite result would have been 
reached by the local tribunal also if the 
alleged defect or misdirection had been avoided. 

In order to dispose of an application under cl. 39, 
it is unnecessary to discuss in detailthe facts dis- 
closed by the evidence. It is sufficient that the 
Court should hold that there was ample evidence 
adduced atthe trial to justify the finding of the 
jury thatthe applicant was guilty of the crime. 


H W. Scott v. EMPEROR Rang. 821 
Limitation Act (IX of 1908), s. 5. 
Sze Civil Procedure Code, 1908, 8.152 810 
Sex Letters Patent (A11), cl, 10 347 


—— 8s. 7, 14, Sch, I, Art. 44—Sale by mother as 
guardian—Suit to set aside sale—Cause of action, 
when arises for minor— Limitation against eldest 

, son—Bar, if operates against younger sons—Order 
under O XXITJ, r. 1, Civil Procedure Code (Act 
V of 1808)—Fresh. suit by plaintiff—S. 14, Limi- 
tation Act,if applies. 

A suit to set aside a sale of a family property with! 
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out necessity by a Hindu mother acting as natural 
guardian of her sons. is barred under s.7 and Art 44, 
Limitation Act, if instituted after three years of the 
eldest son’s attaining majority. Where the eldest of 
the sons is capable of giving a discharge within the 
meaning of s. 7, when the bar of limitation operates 
against him, it will so operate against his younger 
brother also, 

Where plaintifis are permitted to withdraw their 
suit and bring afresh suit, in such fresh suit they 
must be bound by the law of limitation in the same 
manueras ifthe first suit had not been instituted. 
That is to say s. 14, Limitation Act, cannot apply. 
Konpagt v. DAGADU Bom. 592 
s.10 as amended in 1929—Exception— 

Effect of —Express trustee — Power to prescribe— 

Rule, if applies to stranger to trust.4 F 

¥or the purpose ofs. 10 of the Limitation Act, a 
manager of a religious endowment is in the same 
position asan express trustee, 

An express trustee cannot prescribe for a title by 
adverse possession against his beneficiary, and 
the trustee’s legal representatives or assigns 
(without valuable consideration) are in no better 
position than the trustee himself. But the rule does 
not prevent a stranger to the trust, who takes posses- 
sion of the trust property independently of the trustee, 
from acquiring title by adverse possession, PALANIANDI 
GaRMANI MANICKANMAL V MURUGAPPA GRAMANI 

Mad. 181 (b) 

——— s, 12 (2)—Application for leave to appeal 

to Privy Council—Copy of judgment and decree 

applied for—Judgment supplied earlier but decree 

subsequently— Judgment containing all information 

required—Held, whole time spent in getting copy of 
decree should be excluded. 

Where the applicant before applying tor leave 





to appeal to His Majesty in Council, applies 
for copy of the decree -and the judgment, and 
the copy of the decree is only supplied sub- 


sequently, butthe copy of the judgment is sup- 
plied before, even though the judgment itself 
supplied all the information required for the applica- 
tion, the applicant is entitled to exclude the whole 
of the time from the date when the application 
was made until the datewhen the copy of the 
decree was ready. QAEKWAR, BARODA STATE RAILWAY, 
Barona v. MUHAMMAD HABIBULLAH All. 170 
—— s. 12 (3)—Application for copies of judgment 
` and decree—Decree sheet not prepared for some 
time—A ppellant, if entitled to the period. 

Copies of the judgment and decree sheet were 
applied for urgently on January 3, 1934, with an 
urgent fee of Rs, 2. From January 3 to 13, 1934, 
copies could not be given as-the Court had not pre- 
pared the decree sheet. OnJanuary 13, this had been 
done, and the Copying Department was able to pre- 
pare an estimate for the preparation of copies on that 
date. The estimated price was not paid till the 
January £5, and copies were ready on January 30: 

Held, that the appellant was entitled to the time 
from the January 3 to 13, and from January 25 to 30. 
Bars Nato v Garu Ram Lah, 181 (a) 

8.14. Seg Limitation Act, 1908, s. 7 592 
$.14—Suit filed in wrong Court — Plaint 
returned to be filed in proper Court very late— 

Plaint filed in proper Court next day—Suit beyond 

limitation—Held, benefit of s. 14 should be given. 

The suit for recovery of morey on the basis of a 


promissory note dated June 5, 1931, was fledina 


Court at Cawnpore on May 15, 1931. That Court was 
ofopinion that the suit was beyond its territorial 
jurisdiction andordered on July 7, 1934, thatthe 
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plaint be returned for presentation to the proper 
Court, The plaint-was actually returned to the ap- 
plicant on July 18, 1934, and on the next day it was 
presented in the Unao Court; z 

Held, that the benefit of s. 14, Limitation Act, should 
be given to the plaintiff and that if the period of 
limitation is extended by the provisions of s. 14 of 
the Limitation Act, the suit was still within time 
when filed at Unao on July 19,1934. Gana PRASAD V. 
Karim KHAN Oudh 629 








s. 19. Sze Limitation Act, 190*, s. 20 272 
s.19—Act, if revives barred debt. 
The statute of limitation, being a law of proce- 


dure, is generally retrospective in its operation but 

there is no provision in the Act so retrospective in 

its effect as to revive and make effective a barred 

right. M KRISHNASWAMI NaIcKER V. A, THIRUVENGADA 

MUDALIAR Med. 272 

; 8.19—Admission of past liability unaccom- 
panied by allegation of discharge—Whether amounts 
to admission of subsisting liability. 

There is no rule of law that an admission of a 
past liability unaccompanied by an allegation of 
discharge should, in all cases, be interpreted as an 
admission of subsisting liability. The question in 
each case is, is it a proper inference to draw 
from the facts and circumstances, that the debtor 
intended to make an admission that on the date it 
was made, the debt was existing, 

Where aletter from the defendant in effect was as 
follows; “ there was on my part a past liability for 
a larger sum, But owing to certain claims I made, 
the mediators fixed my debt at a reduced amount. 
For that sum alone I am liable, which I am remit- 


“,. 





ng": 

Held, that far from being an admission there was 
a distinct assertion amounting to a denial of the 
original amount being due and that the letter did 
not constitute an acknowledgment. APPASAMI PILLAI 
v. Moranaam MursiRian Mad, 259 
- s. 20—Part payment unaccompanied by 

express denial or repudiation—Inference— Express 

statement that payment is in full discharge—Effect. 

For the purposes ofs. 20, Limitation Act, it must 
be regarded as a fundarental principle that the 
Statute is not checked, unless the part payment is 
made as an admission of aright in the recipient 

to the balance of the debt; in other words, the 
payment must be such as to amount to an acknow- 
ledgment of liability. If a debtor makes a payment 
which the evidence discloses is only in part, there 
being nothing in the circumstances to show that he 
was unwilling to treat it as part payment, the 
Court may, snd does very properly infer that the 
payment implies an admission of a right in the 
payee tothe balance of the debt, Thus from a 
part payment unaccompanied by an express denial 
or repudiation, an admission of right may be 
inferred. But where, without there being a bare 
naked payment, the debtor expressly states that the 
payment js in full discharge, in such a _ case, far 
from its amounting to an admission of right, there 
is an unequivocal denial of it. Appasami PILLAI 
y. MORANGAM MUT#IRIAN Mad 259 
s8. 20, 19— Writing not fulfilling require- 

ments of s. 20 due to some defect—Whether can 

operate as acknowledgment of liability. 

Although the writing owing to some defect does 
not fulfil the requirements ofs. 20, Limitation Act, 
it may nevertheless, as an acknowledgment of liabili- 
ty, operate to save the claim unders. 19. KRISHNA- 

SWAMI NAIOKER V THIRUVENGADA Mopariar Mad, 272 
5. 26. Sez Easement 371 
4 
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———s. 28, Sch. I, Arts. 131,139 —Mortgage and 
lease back—Suit fo covery of money with profits more 
than 12 years after term of lease—Claim for money 
barred— Profits, whethér recoverable. 

In 1889 there was a mortgage of the melwaram 
interest in certain land and a lease back to the 
mortgagors for a term of four years. The plaintiff 
representing the mortgagee sued in 1921 for recovery 
of the mortgage money and for profits for the years 
1918 to 1921. Of the defendants Nos. 1 to 5, who were 
representatives of the mortgagors only the ard de- 
fendant had been paying any rent. As against defen- - 
dants Nos, 1, 2,4 and 5 the suit for recovery of the 
money was held to be barred but the claim for profits 
was decreed on the ground that it was governed by 
Art. 131, of the Limitation Act: 

Held, that in view of the provisions of s, 28, and 
Art. 139 of the Limitation Act, the suit was barred 
even in respect ofthe claim for profits, AMBALAM 
v PERIA KARUPPAN CHETTI Mad. 569 

Sch.}, Arts. 7, 102—Suit for wages by 
salesman employed to assist employer in sale of goods 

—Limitation--Article applicable. 

A suit for wages by a person employed as a sales- 
man to assist the employer in the sale of commo- 
dities, does not come within the ambit of Art. 7, 
Limitation Act. Such a suit is governed by Art. 
J02. Musa Mean SAWDAGAR v SHIRAZOLLA Rang. 732 
Art. 12— Applicability — Execution 

sale—Property of another sold as being property of 

judgment-debtor—Sale, whether nullity —Art. 12, if 
applies —Execution, 

Where the auction sale isa nullity and it is not 
necessary for the plaintiff to sue for setting it aside, 
Art. 12, Limitation Act, has no application. 

Where certain property sold was shown in the bid 
sheet to be the property. exclusively belonging to the 
judgment-debtor, but at the time of the sale the title to 
the property sold was not inthe judgment-debtor but 
in another: 

Held, that the sale wasa nullity and it was not 
necessary to set it aside and therefore Art. 12, 
Limitation Act, had no application, Kspar Nara 
GornKa v, Raw Narain Lat P.C.485 
——— — — Art, 30 -Suit for compensation for 

injury to goods—Limitation does not run from date 

of opendelivery but from date of injury. 

Under Art. 30, Limitation Act time begins to run 
when the toss or injury occurs. Consequently, where it ig 
proved by the admission of the consignee’s letter of Au- 
gust 5, 1931, that the loss had occurred prior to that 
date, a suit brought on October 15, 1932, is clearly barr- 
ed. The plaintiff cannot claim that the time runs only 
from the date of open delivery to him by the company, 
Sroretary or Starz v. Ngaz ALI Hamip ALI All. 46 
—— —Art.44. Sze Limitation Act, 1908, 

s. 7 592 


———— Art. 44— Guardian of minor 
transferring property as if it were his own—Minor's 
suit for possession after attaining majority—Art, 
44, if applies—Minor. 

Where a minor's property is sold by his guardian 
who professed to act as such or who can be shown 
to haveactədin that capacity, the. minor may be 
bound to heve the deed set aside within three years 
after attaining-majority; but where the property has 
been alienated by the guardian as if it were his own 
and the alienee treats it as the property of the 
alleged guardian personally and has it sold as such 
Art. 44 cannotapply. Such a transfer is void ab 
initio. Ruagwan Dass v. Kasur Pasan All, 118 (b) 
—— Arts. 59, GO—Plaintiff depositing 

money with defendant — Nattukottai Chetties— 
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Presumption of relation of banker and customer 
—Deposit payable on demand— Applicability of 
Art. 60— Hindu Law — Joint family — Suit 
promissory note executed in payment of non- 
barred pre-existing debt by manager—Liability of 
all members of family. 

In the document which was the basis of the suit 
Promissory nots executed by the defendants to the 
plaintiff,a Nattukottai Chetty, the first defendant, 
stated as follows : “We have credited to your account 
Rs. 4,509 on the 6tb, Rs 500 on the 27th, amounting in 
all to Rs. 5,000 As agreed between us the eaid 
amount of Rs. £00 is credited for 12 months’ Thavanai, 
the rate of interest being one anna less the current 
new rate. So,the said amountof Rs 5,000 and 
interest will be paid to your order in twelve months’ 
Thavanai": 

Held, (i) that if there was no evidence whatever as to 
the terms upon which a transaction of this nature was 
made with a Nattukottai Chetty there was a presump- 
ion that the Chetty is in the position of a'banker 
and the person transacting business with him was in 
the position of a customer and that account was on the 
demand basis: 

(ti) that the true construction of the document was 
that the plaintif was depcsiting with the Jst defen- 
dant as banker asum of Rs. 5,000 for a fixed period 
of one year, thereafter that deposit to be repaid to the 
plaintif and it was thereby agreed that after the 
year the deposit with interest was payable on demand, 
and that the case was covered by Art.60 and not by 
Art 59, Limitation Act; 

Qiii) consequently, as no demand was made earlier 
than three years from the date of the suit note, 
the suit note was executed at atime within the period 
of limitation and therefore it was executed in payment. 
of a non-barred fpre-existing debt and being so exe- 
cuted by a manager of a joint Hindu family it was 
binding onthe joint Hindu family and judgment 
should be given not only against the manager but 
against the sons, brother and nephews as well. 
Morugappa CHETTI v. RAMANATHAN CgETTI Mad, 274 
-——— Sch. |, Art. 61. Sze Limitation Act, 1908, 

Sch. I, Art. 83 746 

———-Art 62. Sge Succession Act, 1925, 

8. 303 936 
~ — Arts. 66, 68— Simple bond—Money 
payable after specified period—In case of default 
in monthly payment of interest creditor may sue 

Such clause, if can be waived—Limitation in 

such cases, when runs. 

Where a simple money bond provides that if the 
monthly interest is not paid or if the principal money 
lent is not paid atthe end of the year, in either case 
the creditor may sue, even though there is a breach 
of the condition for payment of interest, still that is 
a matter over which a creditor has a right of waiver 
and limitation will only start from the period stipulat- 
ed in the bond for payment. In such cases the clause 
regarding the right to sue on breach of condition 
regarding interest is exclusively for the benefit of the 
creditor. The two Articles €6 and 68, Limitation Act, 
must be read together in the case of the bond in suit 
and limitation runs either from the date specified for 
payment of the bond or from the date when the 
- condition as. regards payment of interest is broken. 
The two Articles 66 and 68 read together are tant- 
amount to Art.132and the expression “when the 
money sued for becomes due" would apply to either 
Art. 66 or Art. 68. Nararn Das v. Mannoo Lan 
: e © All,.409 
-———— ——— Arts. 74, 75— Bond— Principal 

payable in instalments after three years—Interest 
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payable monthly—Plaintiff having right to sue for 

whole amount on non-payment pf principal and in 

terest—Cause of action for suit, when arises, 

A bond after setting out that the principal was repay- 
able -by yearly instalments of Rs. 100 after the 
expiry of three years, that is, at the commencement of 
the fourth year, wenton to provide that interest 
was payable monthly, Thereafter came the 
condition, that if according to above con- 


ditions principal and interest were not paid, then 
the plaintiff could sue for the whole amount at 
once: 


Held, that the condition was not obscure and that 
the whole amount would become payable at once 
only if there was a default as regards the payment 
of principal and interest and that the cause of action 
in respect, of the whole amount did not arise at the 
time of the first default of payment of interest, 
Basu Lat v Saam SUNDAR LAL Lah. 828 


—— Sch. l, Arts. 83, 61— Money spent by 
Receiver in instituting suit to recover amounts due 
to estate—Limitation—Article 61, if governs suit— 
Circumstance that Receiver is also benefited— 
Whether makes suit any the less a suit on behalf 
of the owner. . 

When a Receiver or Manager is appointed by the 
Court, he is appointed on behalf of all persons in- 
terested in the property, Consequently, the expenses 
incurred by the Receiver ofan estate in instituting 
a suit to recover money due to the estate, are in- 
curred for and on behalf of the person who owns 
the estate and they come within the meaning of 
‘money’ payable to the plaintiff for money paid for 
the defendant’ within the meaning of Art. 6), 
Limitation Act. A suit for recovery of such amounts 
is governed by Art, 6l. The fact that the Receiver 
was also benefited by the suit does not make it any 
way the less a suit on behalf of the owner of the 
estate $ 
OHEERATH VEETIL KARNAVAN V. NARAYANA AYYAR 

Mad. 746 
-——— Art. 102. See Limitation Act, 1908, 
Sch. I, Art. 7 732 


Arts. 109, 120—Reversioners suing 
transferees from widow as trespassers — Decree on 
the footing that possession of trespassers after 
widow's death was wrongful—- Subsequent suit for 
mesne profits—Limitation applicable. f 
Where the reversioners electing to avoid the 

transfers effected bythe widow instituted a suit 

treating the transferees in possession as trespassers 
and a decree was passed in their favour on 
the footing that the defendants’ possession after 
the death ofthe widow was wrongful against 
the plaintiffs, and it was admitted that if the 
plaintiff had chosen to include a claim for mesne 
profits since the date of the widow's death in that 
suit, there was nothing to debar them from doing 








80; 
Held, that themesne profits claimed ina subse- 
quent suit against the defendants were profits 
which had been wrongfully received by the defend- 
ants within the meaning of Art. 109, Limitation 
Act and the said profits could not be said to have 
been received by the defendants as co-sharers and 
hence the case did not fall under Art. 120. BHARAT 





Sınan v. Gur PARSAD SINGH Oudh 960 

— Art, 120. 
Ser Hindu Law 75 
Szz Limitation Act, 1908, Sch. I, Art, 109 960 
936 


Sez Succession Act, 1925, s 303 
—~ Art, 120—Plaintiff in possession— 
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Rights actually jeopardised by action or assertion 

of defendant—sSuit for declaration—Limitation. 

-If a plaintiff is in possession or enjoyment of 
the property in suit, he is not obliged to sue for 
‘a declaration of title on the first or on each suc- 
ceeding denial of his title by the defendant; he 
may look upon such denials with complacency or 
at his option may institute a suit to falsify the 
assertions of the other side. But when his rights 
are actually jeopardised by the action or assertion 


of the defendant, he must take proceedings within 
six years from the date of such action or asser- 
tion. Rurast ALI v. IQBAL Rat Lah. 75 





Sch, I, Arts. 120, 127—Plaintiff excluded 
from enjoyment of rights as co-parcener—Suit for 
declaration and perpetual injunction—Limitation— 
Article applicable, 

The proper relieftobe granted to a person who 
is excluded from the enjoyment of his rights as a 
co-parcener by the other members of the family, 
is a declaration of his rights and a decree for joint 
possession, A suit filed by one member for declara- 
tion that he isa member of a joint Hindu family 
and for a perpetual injunction against the defend- 
ants that they should not obstruct his participating 

‘Gn the management of the business, is not one to 

enforce a right to share in joint family property. 
It is purely a declaratory suit with a consequential 
relief in the form of an injunction and hence Art. 
120, Limitation Act applies and not Art. 127. 
Morr Ras v. Devi Das Pesh, 345 
Art. 131. Sge Limitation Act, 1908, 

s. 28 569 


— Art. 132— Mortgage deed—Money 

_ payable after one year—Mortgagee given option to 

` gue for full amount in case of default of payment 

. of interest after six months—Held, mortgagee need 
not avail himself of option. 

‘The term of a mortgage was a period of one year 
and it was clearly stipulated in the mortgage-deed 
that the principal, interest and compound interest will 
be paid to the mortgagee on the expiry of one year 
from the date of the mortgage. The covenant in the 
deed mentioned above gave an option to the mortgagee 
not to wait for the full period of one year and to put 
the mortgage-deed into suit after the expiry of six 
months in the event of the failure of the mortgagor 
to pay interest on the expiry of six months : 

Held, that this at best, was an option given to 
the mortgagee-and it was open to the mortgagee not 
to avail himself of this option and to wait for the full 
stipulated period of the mortgage, Hort Lat v. MITHU 
Lab All.675 
——— Art. 132—Successive mortgages—Suit 

by prior mortgagee without impleading second 
mortgagee—Purchaser in execution of decree, whe- 
ther gets fresh cause of action to enforce the 
mortgage from date of purchase. A 

The purchaser of the equity of redemption, in 

a suit by the first mortgagee to which the second 

mortgagee whose existence was not known had not 

been impleaded, gets a fresh cause of action to 
enforce the mortgage against the second mortgagee 
from the date of the purchase in execution and, 
consequently, a suit to enforce the first mortgage 
against the second mortgagee which is _ instituted 
within 12 years of the date of purchase would not 
be time-barred even though it is instituted, after 
the expiry of more than 12 years from the date 

of the mortgage. VADAVATIE GOPALAN NAR v. 

MorprEN MADAR ROWTHER - Mad.1050 

Art,.139. Sze Limitation Act, 1903, 
g. 28 ; 569 
4 
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Sch. I, Arts, 142, 144 — Applicability — 
Tests—Pleadings should be scrutinized— Plaintiff's 
case based on fact of his possession and subsequent 
dispossession—Suit, if governed by Art, 142, | 
Tn all cases in which the applicability of Art 142 

or Art. 144, Limitation Act, is in controversy it is 
necessary to scrutinize the pleadings of the plaintiff 
and to ascertain exactly the allegations on which the 
plaintiff has come into Court and the reliefs sought 
by him. Sometimes the plea raised in defence by 
the defendant are also relevant to the enquiry. 

Where the plaintiff's pleadings show that his case 
is based upon the fact of his posseasion and sub- 
sequant dispossession by the defendant, the case 
comes within the purview of Art, 142. Kaur SAIN v. 
GULAB Lah, 399 
Arts. 142, 144—Suit for possession 

alleging possession and subsequent dispossesston— 

Suit, if governed by Art. 142 or 114—Dispossession 

may be actual or constructive. 

Where in a suit for possession the plaintiffs 
allege title in themselves and subsequent dis- 
possession by the defendants, the suit is governed’ 
by Art. 142, Limitation Act. It cannot be eaid 
that in all cases Art. 144 is to govern the 
case once the plaintiff has proved a title to 
the property. Dispossession may be either actual 
in the sense of an existing actual possession 
being forcibly terminated by actual dispossession, 
or it may be a_ legal constructive possession 
-being terminated by a legal dispossession. BEHARI 


Lat v. Narain Das Lah. 686 F. B. 
—-— Art 144, pa ` 
See Hindu Law 1100 


See Limitation Act, 1908, Sch. T, Art, 142 399, 686 
—————— art. 181. See Civil Procedure Code, 
1668, O, XXXIV, r. 6 942 

s ————Arts.. 181, 183—Mortgage suit— 
- Preliminary decree Right given under—Nature of 
3 —Application for final? decree— Limitation— Civil 
Procedure Code (Act "V of 1908), Or XXXIV, r. 3. 
The right that is given under -the preliminary 
decree to the mortgages is a right, subject to any 
order that may be made in respect of redemption, 
to apply tothe Court for a final decree: for’ sale of 
the property. : i : 
An application for a final decree is not ah ap- 
plication to enforce the preliminary decrée. Such ah 
application does not fall within Art. 183 but falls with- 
in Art. 18), Limitation Act. M. A. L. M. CHETTYAR 

Frew v. Mauna Po HMYIN : Rang. 784 

————_Art,182 Sees Civil Procedure Code, 

1908, s. £8 488 

- 1 Art. 182. (5)—Execution application 

dismissed on part satisfaction — Decreesholder 

granting two months’ time to judgment-debtor to pay 

off the balance—Fresh execution application more 

than: three years after such dismissal —Limitation, 

when starts—Period of two months, if should be 
taken into account. 

The decree-holder made an execution application 
on February 25, 1930, and on July 9, 1930, he made 
an application to the Court to the effect that he had 
received Rs.100 from the judgment-debtor and the 
case might be dismissed in part payment as two 
months’ time had been given to the judgment-debtor 
to pay the balance; and the Court in consequencé ` 
recorded an order in the following words: “It is, 
therefore, ordered that this case be dismissed in part 
payment and the costs be borne by the judgment- 
debtor.” The decree-holder then made a third ap- 
plication on September 8, 1933: ° 

Held, that the order passed on July 9,. 1930, was ẹ 


S 
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“final order passed on an application made“ as refer- 
red to incl. 5 of Art, 182 of the Limitation Act and 
that the limitation started from this date and that the 
period of two months grace allowed by the decree- 
holder to the judgment-debtor could not be taken 
into consideration. MAHESH PRASAD v. Sayam LAL 
All. 273 
— Sch. I, Art. 182 (5)—Execution application 
—Limitation is tobe computed from date of final 





order. 

Under the provisions of Art. 18?, cl. 5 
of the Limitation Act, the period of limita- 
tion is computed from the date of the 
final order passed on an application made in 
accordance with law to the proper Court for 


execution or to take some step-in-aid of execution of 
When the case has gone in 

from the date of the 
where the final order of 
on April 25, 1928, 


the decree or order. 
appeal, limitation starts 
appellate order. Thus, 
the High Court is passed 


an application filed on June8, 1929, is clearly 
within time. ABEE Ram v. BHOLA _ Lah, 604 
-——.--——__—__—- Art. 182 (7)—Compromise decree— 


Rs. 300 of decretal amount to be paidon certain date 
—Balance to be paidin instalments on certain dates 
—On default of Rs. 300 or two instalments, all 
money to be paid at once—Default of Rs. 300— 
Execution for whole not applied for—-Subsequent 
default of two instalments—Haxecution application 
of whole amount—A pplication beyond three years 
from date of default of Rs. 3u0—Claim to whole, held 
barred—But he could apply for instalmenis fallen 
due if within time from date of application— 

Payment out of Court, if step-in-aid of execution. 

There wasa compromise decree for instalments 
passed between the parties by which it was agreed 
that the total amount due was.~Rs. 1,100, that 
Rs. 300 would be paid within »'a month of the 
compromise decree and that:the, balance of Rs 800 
was to be paid by instalments of Rë. 25 on November 
j,and May 1, the first instalment being payable on. 
November 1, 1928, The compromise further provided 
that incase of failure to pay two instalments all 
the money will be paidat once aud ‘in case the 
Rs, 300 is not ‘paid, all the money will bepaid at 
once with i percent, interest per mensem, There 
was default in payment of Hs. 30) The 
holder did not apply for execution of the whole 
decree. This amount of Rs. 300 was paid in some 
instalments and on default of two instalments the 
decree-holder applied for execution ofthe whole 
remaining balance more than three years from 
date of default to pay Rs. 300: 

Held, that the rightof the decree-holder to apply 
for execution ofthe decree for the whole of the 
remaining sum due to him was time-barred, but 
that, of the decretal amount he hada right to 
apply for execution of the instalments of Rs, 25 
fallen due provided the dates of those instalments 
were within time from the date ofthe new ap- 
plication. 

Held, also, that a payment out of Court was not 
a step-in-aid of execution and would not extend 
limitation. Hari Ram v, HIMMAN Lat All. 1052 
Art.183. See Limination Act, To 


Code, 1%08,, 
86 





Sch. I, Art. 181 

Lis pendens. Sse Civil Procedure 
O: XXI, rr. 100, 101 

Madras City Municipal Act (IV of 1884), 3.186 
—"“Alter” should not be limited to structuraljalteration 
—Power under, whdther can be exercised in respect 
of number of individual owners of single building. 
The context of s. 186 of the Madras City Munici- 
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pal Act, is far from indicating that the Word 
i alter © must bear the limited meaning of a struc- 
tural alteration. An alteration toan existing latrine 
which the owner can be required to make also 
includes the doing of some structural work. 

The power given to the Corporation by s. 186 of 
the Madras Oity Municipal Act, is quite general 
and unqualified. It can be exercised in respect of 
the single owner of a number of buildings as well 
as in respect of a number of individual owners 
of single buildings, and even if the purpose of 
serving notices under the section is to enforce a 
general scheme of drainage in the district, this will 
not makethe action of the Corporation ultra 
vires. DURAIVELU MUDALIAR V. CoRPORATION oF MADRAS 

Mad 1016 
Madras District MunIctpalities Act (V of 1920) 

—Act,if in pari materia with Madras Local Boards 

Act (XIV of 1920.. 

The Madras Local Boards Act is in part materia 
with the Madras District Municipalities Act. 
Mouniorpan Counom, KARAIKUDI v THIRDMALAI 
AYYANGAR Mad, 977 


s. 93, Sch. IV—Pro“ession tax— Commuted 
pension, whether liable to be taxed. 

Where a retired Government servant commuted 
a portion of his pension and received a lump sum: 

Held, that the sum so received in lieu of the 
portion of the pension which. was commuted was 
no lon,er ‘pension’ and was not liable to be taxed 
under the Madras District Municipalities Act. 
MUNICIPAL QOUNOIL, SALEM v, GURURAJAH Rao 

Mad. 608 
———s, 98—‘Let out for hire’ and ‘ply for hire'— 

Distinction. 

There isa well recognised distinction between 
‘letting out for hire’ and “plying for hire’. Where 
the persons who are picked up have previously re- 
served accommodation and the driver or the person 
in control of the vehicle does not solicit or wait to 
obtain passengers, there isa “letting out for hire”; 
on the other hand, where there is no antecedent con- 
tract or previous arrangement, and passengers are 
received by some process of soliciting, then there 1s 
what is known as a “plying for hire’. It is not 
correct to say that to constitute a “plying for hire” the 
carriage must run along a fixed route or that the true 
teat of the letting is, that the hirer has the pawer to 
control the direction or destination of the vehicle. 
MUNIOIPAL Oovncrn, KARAIKUDI v. 6. THIRUMALAI 
AYYANGAR Mad 977 

Sch. IV. Szz Madras District Municipalities 

Act, 1920, s. 93 608 


Madras Estates Land Act {f of 1908), ss. 125, 
147 —Mortgage created by real owner before Act — 
Sale for arrears of rent under decree against 
pattadar—HMorigage, whether becomes extinct—Scope 
of s. 125, 
ns prior encumbrances which are saved from 

extinction by s 125 of the Madras Estates Land 

Act are not restricted to encumbrance created 

by a person satisfying the definition of a ryot 

under the said Act. 

Ina partition between two brothers a certain 
property was allotted tothe share of the younger 
prother but the pattas continued to be issued 
to and received by the elder brother. The younger 
brother mortgaged the properiy in 1901. The 

land was brought to sale by the landlord in 1915 

for arrears of rent: , 

Held, that the mortgage of 1901 did not become 
extinct asa result of the sale for arrears of 


I 
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rent. MUTHUKARUPPA PILLAI v, ANNAMALAI OHETTIAR 
Mad, 896 
8. 185 — Presumption under— Burden of 
proof, 

The presumption under e. 185, Madras Estates 
Land Act, is thatthe land is not private land until 
the contrary is shown, the burdenof proof being 
upon the person who claims itas such, There must 
be very clear and satisfactory evidence to prove 
that a certain land has been converted into a 
private land prior to 1908 as provided in the 
proviso to s. 185 of the Act. Appa Rao v. SRERRAMA- 


BEDDI SANYASAYYA Mad. 988 
s.185—Seri, meaning of. Sree: Words and 
. Phrases ' 988 


- 8. 205 — Scope of—Whether affects revisional 
powers of High Court—Order by Deputy Collector 
under O. XXI, r. 101, Civil Procedure Code (Act 
V of 1908)—District Collector's competency to revise 
it~ Order of dismissal by District Collector— High 
Court's power to revise—Civil Procedure Code (Act 
V of 1898},s, 115, 0 XZI, r. 101. 

Section £05, Madras Estates Land Act, is not 
intended to affect the revisional powers of the Court, in 
suits which are made appealable to the District ( ourt 
and the High Court under Part A of the Schedule, 
Section 115, Civil Procedure Code, is one of the sections 
made applicable to suits under the Madras Estates 
Land Act by s8. 192 of the latter, The section relates 
not to incidental orders in suits, the final decree in 
which is-appealable, but to such proceedings as are 
specified in part B ofthe Schedule to the Act, as 
those in which no appeal lies. 

An order by the Deputy Collector under O. XX], 
r. 10), Oivil Procedure Oode, is not an crder which 
the District Collector can revise under sa. 205 and 
is an order which can only be revised by the High 
Court under s,115, Qivil Procedure Code. But the 
High Court cannot revise the order of the District 
Collector declining to interfere with the Deputy 
Collector's order. Prayac Doss Jes Varu VIOHARANA 
Karraa oP TIRUMALAI v., CHINNA Rama NAIDU 
Mad. 1066 





Madras Hindu Rellgious Endowments Act (H 


of 1927), effect of. Ses Master and servant 873 
s. 57——Scheme settled by Board under s. 57 
—Whether binding on all persons having interesi— 
S. 57, if applies only to non-excepted temples, 
Section 57, Madras Hindu Religious Endowments 
Act, applies only to non-excepted temples, and when 
the Board settles a scheme under that section, that 
act involves the decision on its part that the temple 
is a non-excepted one. The order settling the scheme 
and the decision which it involves are equally bind- 
ing on all persons having interest and, therefore, no 
further enquiry is needed in regard to the temple. 
The fact thatthe obstructor isa third party and not 
an express trustee makes no differencé. SEsHAsaYEE 
AYYANGAR v PUNA Rena GOVINDA PILLAI Mad. 925 
~ss, 69, 70—Application to Court to enforce 
payment of contribution—Power of Court to 
enquire into validity of demand—Power to consider 
whether notice was served on trustee and nature of 
properties proceeded against. 

The Court to which an application is made by the 
Hindu Religious Endowments Board to enforce pay- 
ment of contributions Jeviable under ss. 69 and 70 of 
the Madras Hindu Religious Endowments Act, must 
execute the demand as it stands and cannot enquire 
into questions, of its validity or propriety, In 
particular no enquiry can be made into the merits 

= me -decision upon which the demand is 
ased. ; 
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It is, however, open to the Court in any disputed 
case to decide whether the property out of which it is 
proposed to realise the amount is a Religious En- 
dowment within the meaning of the Act, as this isa 
question which arises in execution itself.’ Lanxa 
Ramian v, PRESIDENT OF THE BOARD OF COMMISSIONERS 
vor HINDU RELIGIOUS ENpowmENtTs, MapRas Mad. 818 
ss. 69, 70—Notice served by Board— 

Archakas’ right to abject that tt was not served on 

trustee—Mode of enforcement — Sale to be avoided, 

The archakas of a temple have no right to dis- 
pute the validity of a noice.served by the Board on 
the ground that it was not served on the trustee. 
Ifin fact there was some other trustee, it is for him 
to intervene and take objection on this score. The 
archakas may, however, prove that the property 
soughtto be proceeded against is. not trust pro- 

erty. 
£ It is objectionable to effect sales of the trust pro- 
perty if tbe demands could be satisfied in any other 
way as by the appointment ofa. Receiver. LANKA 
Ramis v. PRESIDENT OF THE BOARD oF CoMMISsIONERS 
For Hinpv RerLiciovs Enpowments, Mapras Mad. 818 
s. 70—Proceedings under, whether-proceedings 

in execution of decree— Ex parte decree, whether 
can be set aside in review. 

The proceedings under s. 70, Madras-Hindu Religious 
Endowments Act, are proceedings,in execution of a 
decree and consequently, the persons against whom 
the proceedings are instituted cannot object to the 
validity of the ordere passed by the Hindu Religious 
Endowments Board and they are not entitled to have 
theex parte decree set aside in review. SoMARAJUPALLI 
Manapgyvoupu v. Hinpu Renieious ENDOWMENTS Boarp, 
MADRAS Mad. 985 
s. 78—Applications mentioned in 3, 78, 
where to be made— Civil Procedure Code (Act. Y of 
1908), 3. 141, O. XXI, rr. 97, 98, 99— Applicability 
of,to proceedings under s. 78. 

The applications mentioned in s., 78 must under the 











‘Act be made to a District Court, and there is, therefore, 


no reason to hold that they are: not proceedings in 
a Court of Civil Jurisdiction within the meaning of 
s. 141, Civil Procedure Ccde,. the provisions of 
O. XXI, rr. 97, 98 and 99 (dealing with resistance by 
judgment-debtor or bona fide claimant} become ap- 
plicable and the Court.can in virtue of the power 
conferred by them make the investigation. ,SEsHASAYEE 
AYYANGAR V. PUNA RENA GoviInpDAa PILLAI Mad, 925 
S. 78—Discretion of Court under s. 78 to 
decide if inguiry shouldbe made — Inguiry, when 
can be refused. 

The proper construction of s.78, Madras Hindu 
Religious Endowments Act, is that tbe Court has a 
discretion, thatis to say, on the particular facts of 
each case, if must decide whether it, will +- enter. on 
an investigation or not. If the adverse claim put 
ferward is ofa bona fide nature or if difficult and 
complicated questions have to be gone into, the 
Court may properly refuse to make an inquiry.. 
By whomsoever the obstruction is offered at the 
outset, whether by the ex-trustee or by a stranger, 
in either case, the- Court has power to deal with the 
question ; but it does not follow that the Court is 
in every case bound to hold an investigation, for, 
in the exercise of its discretion, which the section 
vests init,it may decline to do ao, directing.. the 
trustee to seek his remedy in an independent‘legal 
proceeding. ESHASAYEE AryANGAR v Puna RENA 
Govinpa PILLAI . Mad. 925 
Madras Impartibie.Estates Act (ll of 1904, s. 

4, See Land Acquisition Act, 1894, s. 31 500 
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Madras Local Boards Act (XIV of 1920). Sze 
Madras District Municipalities Act, 1920 977 
S. 60. Sre Public streets within Municipal 
limits 913 
—— —~8. 77—Notification about levy of tax—Rate 
and nature of tax should be clear from notification 
—Notification stating that tax would be levied ‘at 
the rate specified in Sch. IV of the Act'—Whether 

constitutes sufficient compliance with s. 77. 

People upon whom the tax is about to be levied 
should be enabled from the notification itself to 
understand what the tax is and its rate and 
they should not be driven to look into the schedule 
of the Act in order to gain that information. 





A District Board passed a resolution to levy com- 


pany tax and subsequently issued a notification 
stating that company tax would be levied ‘at the 
rate specified in Sch. IV of the Act’: 

Held, that there was not a sufficient compliance 
with s. 77 of the Madras Local Boards Act. TALUK 
Boarp, KoILPATTI v. VoLKART UNITED Press Co, Lip. 

Mad. 1030 (b) 
- S. 80, Szz Public street within Municipal 
limita 913 
——88, 199, 227 —Surcharge Rules, rr. 4, 5— 

Rule 5, whether ultra vires—Scope of r. 5— 

‘Surcharge’, ‘disallowance,’ charge’, etC., meanings of. 

Rule 5ofthe ‘Surcharge Rules’ framed by the 
Local Government under s. 199 of the Madras Local 
Boards Act, 1920, is not inconsistent with s, 227 or 
any other provision of the said Act and isnot ultra 
vires the Local Government. The said rule does not 
abrogate any period of limitation for suits prescribed 
by 8. 227 but only provides a limit of time in regard 
to certificates granted under the special procedure laid 
down therein, Rule 5 ands., 227 are also not co- 
extensive, 

The words ‘surcharge’, ‘disallowance’ and ‘charge’, 
in r, 5 have no special legal significations attached to 
them. Konno Rayacarv v. DistRier COLLEOTOR oF 


GANJAM Mad. 503 
Madras Nambudrl Act (XXH Of 1933). Suz 
Hindu Law 156 


Maintenance, Sze Court Fees Act, 1870, amended 
in Madras s. 7 (it) 1033 
Arrears—Criminal Court ordering payment 
of arrears—Test to see if amount is liable to be 
attached in execution—Arrears, assignability of— 
Civil Procedure Code (Act V of 1908), s. 60. 
Where the right to receive maintenance is only a 
personal right, it is not assignable and is not 
liable to be seized and sold in execution of a decree 
for money. The test is whether a purely personal 
right was created by the order for maintenance or 
not. 

Where, therefore, the monthly allowance directed 
to be paid by the Criminal Court was to be paid 
by the husband for maintenance of his wife, it is 
not in the nature of property but only money to be 
paid by the order of the Oourt personelly to the 
wife for her maintenance and hence not assignable 
by the wife and arrears payable to her cannot be 
attached, GIRIBALA DEBI v, NIRMALABALA DEBI 

: Cal. 1089 
Suit for reduction of maintenance—Valuation, 

Sze. Suit valuation 1033 
Malabar Law —Partition deed—Condition that if 

any sharer dies, his properties shall devolve equally 

on the other sharers—Validity— Sharer's right to be- 
queath by will. 

A deed of partition between the members of a 
Malabar tarwad provided that the sharers shall enjoy 
the property belongjng to their respective shares with 
absolute rights-such as purchase, sale, etc., and that 
one sharer shall have no manner of right, interest or 
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title in the property allotted to the other sharers. 
There was also a subsequent clause to the following 
effect : “If while respective sharers are enjoying 
their property as they please in the manner aforesaid, 
any one sharer died and if any properties of the 
deceased sharer are left behind, such properties shall 
devolve in equal shares on the others, out of us, 
living at thetime.” One of the sharers made a will 
and the question arose, whether he had power to 
do so : 

Held, that the power of disposition defined in the 
deed included the power of disposition by will and 
the clause above-mentioned was intended to operate 
only upon such propertiesas remained wholly undis- 
posed of whether inter vivos or by will. i 

Held, also, that whatever difficulty there may be in 
reconciling two such clausesin cases where aright is 
created in a person for the first time, clausés of 
this kind are common in partition arrangements in one 
form or other and are valid. NARANATHATTA UrTag 
AMMA v MAVILA MANI Amma Mad, 509 
- Verumpattam lease--Presumption—Avakasam 

paid to landlord, if rent—Evidence of its payment 

—Admissibility of, to prove nature of lease—Evi- 

dence Act (I of 1872), s. 392, proviso 3. 

In the case of a verumpattam lease the presump- 
tion is that it runs for one year only and the 
burden is on the lessee to show the còntrary. 

The consideration for a lease is the rent to be 
paid, and the payment of the “ avakasam " is clearly 
in the nature of acondition precedent, evidence as 
to which is permitted by proviso 3, s. 92, Evidence 
Act, This evidence, therefore, cannot be exclud- 
ed. DamMoparan NAIR v AcnuTHan Nam Mad, 1040 
Malicious prosecutlon — Suit for damages— 

Essentials to be proved by plaintiff—Held, on facts, 

that in prosecuting the plaintiff, defendant was not 

actuated by malice. te 

Tn a suit to recover damages for malicious pro- 
secution, it is incumbent upon the plaintiff to 
prove: (1) that his prosecution was caused by the 
defendant; (2) that it resulted in hig acquittal; (3) 
that in prosecuting him the defendant acted without 
reasonable and probable cause; and (4) that in so 
doing he was actuated by malice: Sai 

Held, on facts, that in prosecuting the plaintif 
the defendant was not actuated by malice and hence 
the claim failed. Narxa SINGH v. MEHRA SINGH 

Rang. 237 

Master and servant—Dismissal as result of depart- 

mental enquiry—Irregularity in enquiry condoned 

by servant—Subsequent suit for damages on the 
score of such trregularity—Maintainability. 

Where the departmental rule of procedure under 
which the enquiry leading to the dismissal of the 
plaintiff had to be held, was sufficiently and sub- 
stantially complied with, a claim for damages for 
wrongful dismissal of the plaintiff cannot be allowed 
on the score of an irregularity which was condoned 
by the plaintiff himself, during the progress of the 
enquiry. SBORETARY oF STATE v. PromatHa NATH 
QANGULI . Cal. 1 116 

Dismissal of servant—Necessity of notice or 
just cause—Rule as to public officers, whether 
applicable to servants of temple governed by scheme 

—Madras Hindu Religious Endowments Act (II of 

1927), effect of. : f . 

If no custom or stipulation as to notice exists and 
ifthe contract of service is not one which can be 
regarded asa yearly hiring, the service is terminable 
only by reasonable notice except where the servant 
is dismissed for just cause. oe 

The provision in the Religious Endowments Act 


\ 
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to the effect that schemes framed by the Conrt prior 
tote passing of the Act shall be deemed io be 
schemes settled under the Act does not make every 
servant ina temple governed by a scheme a statutory 
officer s80as to render him liable to summary dis- 
missal without notice or without cause assigned, 
VENKATESWARA AYYAR v. MEENAKSHI SUNDARESWARAT, 
DEVASTHANAM Mad 873 
Illness of servant— Consequent failure to 
work — Whether wrongful act— Dismissal — One 
month's notice, if necessary—Contract, 

The servant fell ill in March 1933, and was absent 
from his work, and he made an application for leave 
on March 17, The master allowed him four days 
leave, but the servant continued to be absent due to 
illness until March 28, when he was allowed to 
resunie his work. He continued to werk until 
April'5, bùt on the 6th it was alleged he was attacked 
by dysentery and again applied for leave. No order 
granting him leave was sent to him, but on the 
8th the master wrote to him to say that his services 
were dispensed with ; 

Held, that in matters like this it was impossible 
to distinguish between a servant who will not and 
& servant who cannot perform the duties for which 
he was hired, In interpreting the law it is 
necessary to consider the matter strictly as one of 
contract‘and not to be swayed by sentimental con- 
siderations, Whether the law will compel the ser- 
vant or his employer to suffer for the consequences 
of his illness is another matter. There was no 
specific contract between the parties to cover this 
exact case, and the consequence was that if the 
servant was unable to perform the duties entrusted 
to him, that isto say, to carryout his contract to 
work regularly, he must be held to have been 
guilty of wrongful conduct and hence the servant 
was not entitled to one month's notice or one month’s 
pay in lieu thereof. Osanpra SgzrHar Drxrr v. 
Bouruway Sucar Mins Co., Lro. Oawnrorz All, 362 
to take 

possession from other co-sharers—Right to mesne 

profits. 7 ` 

A party who does not take any stepsto take pos- 
session of landsfrom others who are his co-sharers 
should not be allowed a decreefor mesne profits, 
NATHURAM AGARWALLA V. ABDUL LATIF Cal. 971 (b) 
~ Meaning of —Object of awarding mesne profits 

-—Person entitled to actual possession alone can 

claim mesne profits, 

Mesne profits are in the nature of damages for 
being deprived of the benefit which the person in 
possession derives from the property. The object of 
awarding mesne profits is to compensate tke person 
entitled to be in possession for his having baen kept 
out of possession and thus deprived of the profits of 
the property, Consequently, it isonly the person 
who is entitled to actual possession, who can legally 
claim “mesne profits.” Bent Peranan v. Raga RAM 

Lah. 96 
——— Suit for— Whether identical with suit for 
. damages for trespass. 

In most cases, the measure of the damages is the 
amount of the profits which the wrong doer actually 
received, or might with due diligence have received, 
from the property, but because mesne profits often hap- 
pen to be the measure in an action for damages, 
it does not follow that a suit for mesne profits is 
identical in law with a suitfor damages for trespass, 
Korpatu Gurarya v. VUPPALAPATI SATHIRAJU Mad, 246 
Minor, Sex Limitation Act, 1908, Sch. I, Art. 44 
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circumstance for holding that he is intentionally 

harming interest of minor—Minor through guardian 

not objecting to father's alienation-Minor, if bound, 

The fact that the guardian of the 
minér is hie step-brother would not alone 
be sufficient justification for holding that he 
was intentionally harming the interests of the 
minor or that his interest was in any way 
adverse to that of the minor, especially where 
he himself was to be equally affected by the 
decree along with the minor, 

Where on an alienation by the minor's father 
a pre-emption suit was filed and the minor's 
atep-brother on his own behalf and asa guardian 
of the minor defended the suit and admitted the 
validity of the sale: 

Held, that the minor could not subsequently 
re-open the matter and challenge the validity 
ofthe sale. -Smer Monammap v. Dost Mozammap 


: Lak. 801 
Mortgage, Sze Civil Procedure , Code, 1908, 
O. XXXIV, r, 14 363 


Interest due on mortgage, if can be treated as 
charge on estate—Mere mention of separate date for 
payment of interest, whether sufficient to make 
general rule inapplicable—Interest. 

Asa general rule the mortgagee, in the absence 
ofany contract to the contrary, is entitled to 
treat the interest due under the mortgage as a 
charge on the estate, and it is for those who 
allege the contrary to displace that general rule. 
The mere fact that a separate date is mentioned 
for the payment of the interest is not sufficient for 
this purpose. lazar Kuan v. Ram Das Lah. 766 
Owners having notice of mortgage effected by 

occupancy tenant—Mortgagees in possession—Mort- 

gageif can be extinguished by payment of small 

sum for equity of redemption. , 

Where the owners have notice of the mortgage 
affected by the occupancy tenants, the mortgagees 
being in possession, they cannot extinguish the mort- 
gage by paymentof a small sum for the equity of 
redemption, Paras Ram v. Doazam Onanp Lah, 997 
Promissory note—Contemporaneous lease— 

Rent tobe set off against interest—Held, transac- 

tion was not usufructuary mortgage, and suit 

for money advanced on promissory note was not 
barred, 

The plaintiffs’ allegation wasthat the defendant 
had executed a promissory note in their favour, 
There was a contemporaneous transaction, viz., a lease ` 
between the parties, The defendant covenanted 
that the plaintiffs would remain in possession of the 
land and would not be bound to pay any rent to 
the defendant, but would be entitled to set it off 
towards the amount of interest that was payable by 
the defendant to the plaintiffs ; o A 

Held, that unless there was a transfer of. “an in- 
terest in the specific immovable property for the 
purpose of securing . payment of money advanced, 
there can be no usufructuary mortgage. The lease 
was not forthe purpose of securing the payment of 
principal money advanced, but was only an arrange- 
ment for the payment of interest. Therefore, there 
was no bar to the plaintifis’ instituting the suit for 
the recovery ofthe sum advanced on the promissory 
note. MAHADEO v. RAMESHSAR DAYAL All. 364 
Muhammadan Law—Marrlage—Mnta form of, 

marriage for fixed period ~Parties continuing. -as 

husband and wifetill husband's death—Inyference 
as to extension of marriage from time to time, 

Under Muhammadan Law thé term of a muta 
marriage can be extended. Where, therefore, the 
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parties to a muta marriage who have entered nto 
the marriage for a fixed period continue as husband 
and wife till the death of the husband, the inference 
is that the marriage was extended from time to time 
till his death HASANALI MIRJA v, NUSHRATALI MIRJA 
í Cal. 1091 (b) 

Marrlage -Option of puberty—Nature of 
right—Right,if lost on wife permitting consumma- 
tion on attaining puberty—Wife living with husband 
at time of attaining puberty — Option, how 
determined—Mere consummation, if sufficient— 

Wife's consent—Necessity of. 

The option of répudiation given to the wife is 
based on principles repeatedly emphasised in the 
Quran. It is one of the safeguards by which Islam 
alleviates the incidence of pre-islamic institutions: 
pressing harshly against women and children. 
A Muhammadan wife must exercise _the option of 
puberty immediately on obtaining puberty and the 


right is lost if she permits the marriage to 
be consummated thereafter If she is living 
with her husband when she arrives at puberty 
her option is not determined unless she 


assenta explicitly or by implication to the marriage. 
Nor is mere consummation sufficient. There must 
be. consummation with the wife's consent. 
Moreover, all the necessary facts must be proved 
by the husband to the satisfaction of the Court. The 
Court leans in such cases in favour of the wife. ABDUL 
KARIM v. AMINIBAI Bom. 694 


— Prohibited degree— Marriage with 
“chachi”, if within prohibited degrees of 
consanguinity — Marriage during iddat, whether 
void or irregular—Irregular marriage, if acquires 
validity in absence of formal  dissolution— 
Renouncing of invalid marriage — Effect of, on 
status of parties, issues and dower.. _ 

A marriage of a Muhammadan with his “chachi” 
she being the widow of his grandfather's nephew 
is validand does not come within prohibited degrees 
of consanguinity There’may be some doubt on the 
point whether a marriage celebrated during the 
period of iddat should be regarded as merely 
irregular or altogether void, although the practice 
in the Punjab has been to treat such marriages as 
entirely devoid of any legal effect, so far as the 
parties themselves are concerned. But an irregular 
marriage does not acquire validity in the absence 
of formal dissolution and can be repudiated by the 
parties at any time either before or after consum- 
mation, When an invalid marriage is renounced, 
it has no legal effect on the status of the parties 
“though it may affect the legitimacy of any issue 
of the marriage, and also the right of the wife to, 
payment of dower. Rurov BacHSinen Lah. 779 


~r Wakf—Dedication, if can be assumed from 
long user—Intention to dedicate — Land recorded 
as being in possession of Muhammadan community 
—Haclusion from area assessed toland revenue— 
Inference s 
An express dedication 18 not necessary to create a 
wakf and dedication may be assumed from long 
user, if it is clear that the intention of the ownera 
was to make the dedication. The fact that the land 
in dispute was recorded in 1913 as being in 
possession of the Muhammadan community and that 
it was excluded from. the area assessed to land 
revenue are clear indications that the land was 
deliberately assigned by its owners for use as a 
Muhammadan graveyard. Menr Din v. Haxm ALI - 
Lah. 561 
Mosque belonging to particular sect 
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—Right of exclusion—Nass-jali and Nass-e-khafi— 
Distinction. ; e 
Where the parties are suing a8 members of a 
particular sect of Mussalmans, in the case of mosque 
belonging to sucha sect, therecanbe a right of 
exclusion, 7 
Nass-jaliis an open and clear appointment which 
leaves no doubt, but Nass- e-khafpt is only a hint 


or indication of -an appointment. Where the 
person to be appointed has been clearly 
indicated, the appointment would amount to 


Nass-jali and not Nass-e-khafi, Nass-e-khafi would 
only be where there is a hint or ambiguous statement 
insuffivient to show clearly the person to be ap- 
pointed. MANSOORALI v. TAIYABALI MOHAMMAD ALI 

x Nag. 302 
Mussalman Wakf Act (XLII of 1923), s. 10— 

Scope of —Application for taking action under s. 10 

—District Court, if can go into the question as to 

whether properties are wakf or not—Ezxistence of 

wakf denied—Act, if applies, 

There is nothing in the Mussalman Wakf Act of 
1923, to show that any power has been conferred on 
the District Court to go into the question as to 
whether or no the properties, about which applica- 
tions are made, are wakf properties. The Act is 
applicable only to those cases in which the existence 
of the wakf is not denied. As soon as a party. denies 
the existence of wakf, the Court referred toin the 
Mussalman Wakf Act would have no jurisdiction to 
proceed with the case any further. The only order 
that can be passed is that the applicants should get 
the matter settled by instituting a regular suit. 


WAHERD Hasan v. ABDUL RAHMAN All. 1088 
Negotiable Instruments Act (XXVI of 1881), 
8.76 (c)—‘Promise' can be express or implied 


promise—Creditor informing debtor that limitation 

is about to expire~ Reply by debtor confirming loan 

—Whether amounts to promise — Presentation, af 

necessary. 

A promise may be express or implied. The 
use of the word “promise” without any qualifica- 
tion must import the ordinary meaning of the word 
“ promise” in law, It is clear, therefore, that the 
word promise as used in s, 76 of the Negotiable 
Instruments’ Act may be either an express or an 
implied promise, 

Where the creditor sent a telegram to the debtor 
as follows, “ your promissory note limitation expires 
March 18, please confirm balance at Gujrat, other- 
wise institutiog civil suit here positively wire reply 
Lyallpur Bank” and on the same day the debtor 
replied by letter as follows: “ Dear Sir, In reply to 
a. telegram from your head office, I have the honour 
to inform you that the loan standing in my name 
is confirmed: 

Held, that there was a promise to pay the amount 
due within the meaning of- s. 76 (c), Negotiable 
Instruments Act, and no presentation was necessary, 
PunsaB Oo-oPeRaTIve BANK, DrD., LAHORE v. Parma 
Nann . Lah. 875 
—7—~8. 80— Whether governs cases in which 

interest isnot mentioned in instrument—‘ The 
same” in s. 80, if refers to amount due on instrument 
or interest on that amount—Promissory note payable 
on demand—Interest, from what date becomes 
payable, 

Section 80, Negotiable Instruments Act governs 
alike cases in which interest, but no rate of interest 
is mentioned in an instrument, and those in which 
interest is not mentioned at all. The words “ the 
same ” in the clause “from the date at which the 
same ought to have been paid by the party charged” 
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n, mean the amount due on the in- 

» d notthe interest on that amount and 
fa promissory note payable on demand, 

to be awarded from the date of 


Ths matterof awarding costs is one within the 
discretion of the trial Court and when that Court 
has not exercised- its discretion arbitrarily but for 
reasons given in its judgment, the High Oourt should 
not interfere on the point.. AMAR SINGH v Pratap 
SINGH N Oudh 950 (b) 
N.-W. F. P. Courts Regulation (I of 1931), s. 34. 

Ser Land Acquisition Act, 1894, s. 18 382 
Notice—Technical rule as to — Applicability in the 

Punjab— Registration, when amounts to notice. 

The Transfer of Property Act not being in force 
in the Punjab, the technical rule as to notice is 
not strictly applicable and the question whether 
registration is or is no notice would depend upon the 
facts of each case. D, A. V. COLLEGE REGISTERED 
Soorzty, LAHORE v. UMRAO SINGH Lah. 92 
Oudh Rent Act (XXII of 1886), s. 151—kent 

decree — Execution — Obscure endorsement on 

execution warrant, that movable property was ‘driven 
away'—Application for execution against immovable 
property— Plots attached — Held, that question 
whether there was any immovable property should 
be gone into and till then attachment was to remain, 

In execution of a decree for arrears of rent the 
decree-holders proceeded inthe first place against 
the movable property of the judgment-debtors. A 
warrant was issued, and it was returned with the 
following endorsements :—“As the judgment-debtors 
have driven away their property there is no property 
capable of attachment. Accordingly it is not desired 
to proceed with the attachment,” This endorsement 
purported to be signed by the general agert of the 
decree-holders. Underneath there was a further 
endorsement by the official of the Oourt. “The 
decree-holders’ agent did not go to the spot, since his 
notion is that the judgment-debtors have driven away 
their property. He does not wish to proceed with 
the attachment. This report is accordingly submitt- 
ed." Afterwards an execution application was made, 
asking that certain immovable property should be 
attached, and certain plots were attached. One of the 
judgment-debtors thereupon objected, presumably 
under s. 151,Qudh Rent Act, that there was enough 
movable property : 

Held, that the attachment of the plots concerned 
should be maintained, and that the question whether 
there was any movable property available for the satis- 
faction of the decree was to be gone into by the Assis- 
tant Collector. If there was any such movable pro- 
perty, the decree-bolders must be required to enforce 
their decree, if possible, against it. Jf there was no 
such movable property, the plots of land which had 
been attached could be sold. Smo Baran SINGH v. 
Ram KALI KUNWAR Oudh 644 
———-s, 154—Rent decree against whole body of 

proprietors, jointly and severally—Some transferring 

their under-proprietary share amounting to 8 annas 
to decree-holder—Held, amount in execution should 
be reduced by half. 

A taluqdar obtained a decree for arrears of.rent 
under s. 108 (2) of the Oudh Rent Act against the 
whole body of under-proprietors. The decree-holder 
was given the right to execute the decree jointly 
and severally against all the judgment-debtors. In 
the meantime by a sale deed the decree-holder 
taluqdar purchased the entire rights and interests 
of some of the judgment-debtors amounting to an 
eight annas share in the under-proprietary tenure 
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with respect to the rent of which he had obtained 
the aforesaid decree: 

Held, after considering the sale agreement, that 
under the provisions of s 154, Oudh Rent Act, the 
décree-holder by obtaining a sale of the under- 
proprietary rights in his favour became liable for 
such portion of the decretal amount as represented 
the arrears of rent due at the date of the transfer 
in respect of the share which formed the subject of 
the sale. He ought therefore on general principles of 
equity to give credit for a proportionate amount of 
the decree. The amount for which the execution 
was sought should therefore be reduced by half. Gur 
Prasan v, UDAI BHAN PRATAP SINGH Oudh 651 
Pardanashin Lady—Deed executed by—Hzxecutant, 

when bound by terms of document, 

Whereas a Court will suppose, in the absence of 
evidence to the contrary, that an adult person who 
has executed an instrument intends to be bound by 
its terms, it will make this exception in favour of a 
pardanashin lady that it will make no supposition 
of this kind but will consider her bound by the terms 
of the instrument which she has executed only if it is 
positively satisfied by direct evidence or by evidence 
of the circumstances which obtained at the time . 
that she did thoroughly understand what she was 
purporting to do and thus executed the instrument 
with full knowledge of its effects. SAJJANPAL SINGH 
v. HARNARAINI KUNWAR All. 192 
—— Deed executed by—Party relying on it—Duty 

to show that she understood its nature and effect. 

It is no doubt true asa general proposition that he 
who relies ona deed executed by a pardanashin lady 
must show that thelady comprehended the nature 
and effect of the deed. The dispositions made must 
be substantially understood by her and must really 
be her mental act as its execution her physical act. 
It is not enough that the deed should simply be read 
over to ber, but that depends upon circumstances, 
amongst which the simplicity or complexity of 
the deed and the transaction would not be unimpor- 
tant factors. Kunsa BemarI Basu v. Rasik LAL SEN 

Cal. 846 
Partition Act (IV of 1893), s. 4—Whether applies 
to a hut which is not a dwelling house. 

Section 4 of the Partition Act has no application to 
a hut which is not a dwelling house, although it may 
stillbe capable of being used as such. IQBAL UDDIN 
v, Ram NATH All, 172 
Partnership—Firm, if legal entity—Declaration of 

partners made under Civil Procedure Code (Act V 

of 1908),0. XXX, r. 2—Suit for dissolution by 

firm—Maintainabilitye 

A firm is not a legal entity or a “person” 
capable of becoming, as a firm, a partner in 
another firm. At the same time once a declara- 
tion of partners has been made under O. XXX, 
r. 2 of the Oivil Procedure Code, a suit for 
dissolution can proceed although the plaintiffs 
had in the first instance described themselves as 
a firm. 

Although a firm is nothing but an associa- 
tion of individuals, there is no obstacle to a part- 
nership suit instituted in the name ofthe firm as 
there is noreason why two or more individuals 
should not be allowed to have their sharee sepa- 
ratedin one lump if they so desire, Ram SINGH v. 
Frem Ram Cuanp-Tirats Ram Lah. 1113 
— Union of two joint families, if can form 

partnership, 

A joint family cannot be a partnership in itself, 
norcan twojoint families brought into relation 
with one another by an agreement be a partnership, 
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But there can be a partnership between two persons. 
each being a member of a joint family and ite 
karta. UDAI OHAND PANNALAL v. Tuan Sine KARAM- 
CHAND Cal. 937 
Partnership Act (IX of 1932), ss. 58, 59, 74,69 

- Partnership— Suit by partner —Person suing must 

be shown to be partner of firm—Right to realize 

money accruing before Act- Procedure governed by 

Act, 

Before filing a suit it is necessary, not only that 
the firm should be. registered; but the person suing 
must be shownasa partner in the firm. The pro- 
visions of s. 69 of the Partnership Act are mandatory. 


É T” The Partnership Act lays down the proper pro- 


cedure, namely, that the registration of the firm 
should be completed in the manner set forth in s. 59 
of the Act before the suit can be instituted, even 
though the right to realize money by means of suit 
accrued before the Act. The Act does not affect the 
plaintiff's right in any way, but only regulates the 
procedure, Fira Ram Prasap-Tuaxur Prasad v. Piru 
Kama Prasap-Sita Ram All. 154 
Patents and Designs Act (H of 1911),5.15— 

Petition for extension of term of patent— Procedure 

—Procedure on receiving petition—Inquiry into 

profits—Absence of full disclosure of profits— 

Petition can be rejected summarily. 

The procedure of filing a second petition is mis- 
conceived because under s. 15 of the Patents and 
Designs Act, it isthe petition originally submitted 
to the Governor-General in Council, and referred 


to the High Court for its decision, which the High. 


Court should dispose of. 
When an extension of a patent is asked for, it 
would be legitimate for the Court to inquire what 
profits the inventor had made since its registration, 
and that inquiry may not be limited to what the 
inventor earned in his country but might include 
profits made by him in all countries where the 
invention was registered or exploited, In such cases 
the Oourt insists on a full disclosure of the profits 
made by the inventor or his assigneas, and when 
. the Court believes that there has not been a full or 
bona fide disclosure, the Court may summarily reject 
the application. Inp1an CasaBLanoas Hrem Drarr Oo. 
v. MILLOWNERS ASSOOIATION, AHMEDABAD Bom. 385 
Ss 15, 11—Reference of petition to High 
Court—Matter, if becomes judicial proceeding— 
Objections not taken before Controller— Whether 
can be filed in High Court 
On a reference to the High Court by the Governor- 
General in Council the matter ceases to be merely 
administrative and becomes a judicial proceeding ; 
the parties tothe proceeding being the patentee on 
the one hand and the objectors on the other and 
the Controller has also the right of audience. In 
the High Oourt Rules no procedure is separately 
prescribed for the hearing 
in the absence ofsuch provision, the ordinary rules 
of procedure followed by the High Court, devoid 
of its technicalities, should be adopted so far as 
the same are applicable to the particular case. 
The High Oourt has jurisdiction to allow the 
objectors tothe granting of extension, to file fresh 
objections not put before the Controller provided 
this can be done according to the law relating to 
the amendment of pleadings. INDIAN OASABLANOAS 
Hies Dearr Co. v. MILLOWNERS ASSOCIATION, AHMED- 
ABAD : Bom. 385 
Patna High Court Rules, Chap. VI, r. 5, SER 
Oivil Procedure Code, 1908, s. 92 7 
Penal Code (Act XLV of 1860), s. 34—‘Acts’ in 
s. 34, meaning of, : 
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The word “act ” includes a “ series of acts "sand 4 
8 34, Penal Code, contemplates, amongst other things, 
a series of acts done by several Persons, some per- 
haps by oneof those persons and some by another, 
but all in pursuance of a-common intention. MoTILAL 
MALLIK v EMPEROR af ek Cal. 829 
SS. 34, 302—Common intention to murder 

in certain circumstances — Whether sufficient to 

justify that accused and-his companions * had, at 
time of actual occurrence, common intention to 
murder, : 

A merecommon intention to commit murder in 
certain circumstances might not, of itself, be suffi- 
cient to justify a finding that the accused and his 
companions had, atthe time of actual occurrence, 
the common intention of murdering 4a person, In 
order to decide whether or not the accused and his 
companions had the common intention of murdering 
him, it is necessary to consider what happened im- 
mediately before he was shot. Motrmat. MALLIK v. 
EMPEROR Cal. 829 

8. 99. Sze Penal Code, 1860, s. 183 859 
$s. 104, 304 — Deceased seen in night in 
accused's field—Accused believing him to be 
stealing paddy—Lathi blows on vital part of body 

— Right of private defence of property—Held, 

right was exceeded. - 

Where there was no enmity between the accused 
and the deceased who went to the paddy field of the 
accused in the night time and the accused believing 
that he had come to steal paddy, dealt him 
some lathi blows, asa result of which-he died on 
the spot and the medical examination showed that 
most of the injuries were in vital parts of the body : 

Held, that considering the fact that most of the 
injuries were on vital parts of the body, namely the 
head and face, the accused must be imputed con- 
structive knowledge of the fact that the injuries 
inflicted by them were likely to cause death, Con- 
ceding that the accused had a right of private 
defence under s 104, Penal Code, it follows that in 
causing the injuries which resulted in the death of 
the deceased, the accused had exceeded that right, 

Held, also, that the conviction of the accused under 
8. 30t was correct and in the circumstances the sentence 
of seven years’ rigorous imprisonment awarded by the 
Sessions Judge was excessive and one year's rigorous 
imprisonment would meet the requirements of the 





ease. BAOHOHU LAL v. EMPEROR Oudh 641 
—s.109 
See Bengal Criminal Law Amendment Act, 1925, 
as amended up to 1934, s, 6 1070SB 
Sze Penal Code, 1860, as. 114, 322 370 





—ss, 109, 114, 111, 323, 110 — Accused 
grappling with deceased—Accused calling out her 
son—Son giving lathi blow—Accused hitting on head 
of deceased -- Applicability of 3, 114 — Proper 


section applicable — Held, conviciion should be 
under ss, 323-110. 
Section 114, Penal Code, applies to those cases 


only in which the accused, if absent, would be liable 
to be punished as an abettor. But where the ac- 
cused, if absent, could not have been liable as an 
abettor since there was no conspiracy between the 
accused and the co-accused, the section is not ap- 
plicable. Therefore, where the accused while grap- 
pling with the deceased, calls out to her son, who 
thereupon comes with lathi and in the fight the ac- 
cused gives a lathiblow on the head of the deceased, 
the accused is guilty of abetment but it is s. 109, 
s 114, Penal Oode, which 

is applicable to the case: 
Held, also that the case was not governed ey 
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e—contd. 
ë al Gode and the accused could be con- 
er ss. 323-110, Pehal Code. Moutaz ALI v. 
an: ~ -Ouah 372 

| 11—Scope- of. 3 5 
— __ > provision of s» 111, Penal Oode, is ap- 
plicable only- when.the act dome isa probable con- 
sequence of thê-abetmênt,. Mumriz ALIv. EMPEROR 





° Oudh 372 

- $. 114. . ma 
Sre Penal Code, 1860, s. 109 +. 372 
Ser Penal Code, 1860, s, 322 7 370 


———-s8.,.114, 109—Distinction. between “appli- 

cability of ss. 114 and 109 explained, 

While s. 109, Penal Code, is a section deal- 
ing generally with abetment, s. 114 applies to those 
cases only in .which not only is the abettor present 
at the time of:'the-commission of the offence but the 
abetment has been completed prior to and~indepen- 
dently of his présence. The real test to see whether 
or not s. “114 is applicable, lies in the words of the 
© gection "who, -if absent, would be liable to ba punish- 
ed as an abettor", These words show that abetment 
to icome under s. 114, must be one which is prior 
“to the commission of the offence and complete by 
itself and not an abetment which is done immediate- 
ly before or at the time of the commission of the 
offence, for, in the latter case the abettor would not 
haye committed the abetment if he had not been pre- 


sent and would not, therefore, have been liable to` 


punishmént as an abettor. BITAL v. EMPEROR 
bay . . Oudh 370 
~=— §,115. Sz Bengal Oriminal Law Amend- 
ment:Act, 1925, as amended up to 1934, s. 6 


ae 1070S B 
-——- s8. 143— Held, on facts 





that there was no 
force used by crowd which would make it an 
unlawful assembly and that High Court would not 
interfere in revision with order of acquittal. - 
_ Held, on facts, that the extraordinary power of 
the High Oourt of setting aside in revision the 
finding of acquittal, will not be exercised where 
as the lower Court pointed out in justification of 
its order of acquittal, no force in the technical 
sense of the word was used by the . crowd, 
such as would bring the unlawful assembly 
within the definition of a riotous assembly. Mzeauu 
Manto v. RAMPARTAP OnowDHURY Pat. 74 
——— 8.147. Sre Oriminal Procedure Code, 1898, 








8, 537A °F mae 378 

—s.179. Sez U. P. District Boards Act, 1922, 
B. 126 (2) 119 
———8s.180. See Oriminal Procedure Code, 1898, 
ss 342, 364 146 


—— ——s8, 183, 99— Resistance io act of public 
officer acting bona fide though in excess of authority 
—Prosecution under s. 183, maintainability of ~ 
Scope of s,'183—Default for irrigation dues— 
Attachment of property not of defaulter, by person 
not legally authorised — Resistance — Absence of 
violence— Offence, if committed — Bombay Land 
Revenue Code (Act V of 1879), s. 154. . 

Section 183, Penal Oode, is nota section for the 
protection of the ‘public servant, but enables him to 
take the offensive and prosecute anybody who re- 
sists the taking of property by lawful authority. 
Resistance to the act of a public officer acting bona 
fide though in excess of his authority may well 
give riseto some charge inthe nature of assault, 
but it cannot afford any foundation for a prosecution 
under s. 183. The section applies to resistance to the 


taking of property by lawful authority of a public , 


servant, and there are no words in that section, as there 
are ins 99, extending the operation of the section to 
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7 g 
acts which are not strictly justifiable by law. 
- B owned’certain . land in respect of which he was 


in arrear . with hia irrigation dues. He had sold . 


thesugar-cane grown in that land to one R who 
had employed the accused to crush the sugar, 
and the jaggery was being removed in two carts, 
when it was attached by the Talati in respect of 
the irrigation duesin,;arrear. The accused subse- 
quently removed the carts from the custody of the 
Talati, and took them away, butno act of violence 
was alleged. Though the Talati putin an authority 
from the Mamlatdar, there was no evidence that the 
Mamlatdar had power to give that authority to the 
- Talcti to attach the property, or that the Collector 
had delegated the authority to act under s. 154, 
Bombay Land Revenue Code, tothe Mamlaidar. 

Held, that it was not forthe defence to point out 
to the prosecution any missing link in their chain 
of proof. The omission to prove the authority of the 
Mamlatdar was fatal to the conviction. 

Held, also, that there being no allegation of vio- 
lence on the part of the accused, the accused was 
entitled to resist peaceably the wrongful act of the 
-Talati in seizing the jaggery which did not in fact 
belong to the defaulter. SAKHARAM Rawasr PAWAR vV. 
EMPEROR Bom. 859 
s. 211—Fight between Municipal employees 
under accused and cartmen—Accused not present at 
alleged fight — Accused charging cartmen with 
obstructing him in discharge of his duties —Charge 
found false—Conviction- of accused under s, 211— 





w» Held, proper. = 


The mere fact that there was a fight between two 


Municipal employees who were under the accused © 


and certaincartmen who were alleged to have refused 
to pay taxes, is no excuse for the accused to 
charge the cartmen with the additional offence of 
obstructing him in the discharge of his duties 
especially when he was not present when the 
fight between the cartmen and the employees took 
place. Such a charge being a false accusation, his 
offence falls within s., 211, Penal Code. EMPEROR v. 
VERHOMAL KAKUMAL Sind 792 
s 216-B —‘Harbouring, meaning of—Mere 
knowledge of whereabouts of offender—Whether 
amounts to harbouring. 

The word ‘harbour’ in s. 2'6-B, Penal Code, in- 
cludes the supplying person with shelter, food, 
drink, money, clothes, arms, ammunition or means of 
conveyance or the assisting a person in any way to 
evade apprehension, Mere knowledge of the where- 
abouts ofan offender does not amount to harbouring 
sbim. 

The petitioner's son was charged with an offence 
under s 17 (2), Bengal Oriminal Law Amendment 
Act in April 1932 and the said son abscondéd and 
could not befound. The petitioner was appointed a 
Special Police Officer and was directed to produce 
his son at the Police Station. The son was produced 
and the petitioner was convicted under s. 212: 

Held, that merely from this fact, he was not guilty 
under s. 216-B. “JacapisH CHANDRA Marty v EMPEROR 

; Cal. 1030 (a) 
—s. 268, Sze -Civil Procedure Oode, 3908, 

s. 9l 638 
———s. 300, Excep. 4—Sudden fight—Every one 

trying to hit one of opposite party —No thought of 

_private defence — Held, offence committed was 
culpable homicide. 

Where there was in fact a sudden fight and every- 
one was trying to hit one of the ®pposite side and 
nobody thought. about the private right of self- 
defence and one person from the opposite side received 
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blows during ‘the.fight which resulted in his death: 
Held, that the offence 
homicide. SUNDAR LAL v, EMprrors-2 | All, 422 
s. 302, Sre Penal Code, 1860, s: 34 829.. 
——-—8 304. Sen Penal Code, 1860, 8.10 641 
———,s, 304-A, Sze Criminal Procédure Code, 
1898, as amended in 1923 : 531 
——— ss. 304, 325—Accused hitting one blow on 
deceased—No enmity— Quarrel-over grazing cattle— 
Death after three weeks due to bad handling of 
wound—Deceased himself not considering wound 
grave —Held, conviction under s 301, bad, : 
The deceased was the uncle of the accused. There 
was no previous ill-feeling between them’ The 





occasion for the assault was an ordinary village 
quarrel due to the grazing of cattle Admittedly 
only one blow was struck with a lathi. Whether or 


not it was deliberately aimed at the head it was not 
possible to say, but as stated by the Civil Surgeon 
“the injury on the top of the head was simple 
as examined externally. There was no fracture at 
the seat of the injury". The deceased himself did 
not regard the injury at all serious, as the complaint 


was made only under s, 323, Penal Code, ands. 24 of -> 
the Oattle Trespass Act. The déceased did not think 


it necessary to go to hospital. The deceased -died 
three weeks after the occurrence, due to sepsis con- 
sequent to the bad handling of the wound and ap- 
plication of wrong village remedies: 25 

Held, that the accused had no intention of causing 
death or such bodily injury ashe knew to ba likely 
to cause death. It could not be. held that the ac- 
cused must have had the knowledge that the blow 
he was dealing was likely to cause death 

[Theconviction under s. 304, Penal Code, was set 
aside and the accused was convicted under s. 325, 
Penal Code.] SoBHA v, EMPEROR Oudh 667 
-S. 307. Sze Bengal Criminal Law Amend- 
ment Act, 1925,as amended up to 1934, s. 6 

R 1070 S. 8, 

-— 88. 322, 114, 109 —Accused holding lege of 

complainant—Accused's son thrusting lathi into 

rectum— Accused, held to be abettor — Section 
applicable—Intention to cause griveous hurt. 

While complainant R was weeding his field, the 
accused and his son F came armed with lathis and 
on account of previous enmity attacked the com- 
plainant and when he fell down on receiving the 
lathi blows dealt him, the acdeused held up the 
complainant's legs and the son thrust a lathi into 
his rectum causing profuse bleeding: 

Held, that the accused was guilty of abetment of 
his son's act as he by his act did facilitate the 
son's act. 

Held, also that it was s. 109, Penal Code and 
not s. 114, Penal Oode which was applicable to the 
case; not that there is uny difference between 
these two sections about the extent of punishment 
to be awarded but every case must be dealt with 
under the appropriate section of the Penal Oode, 

A person who forcibly thrusts a lathi into the 
rectum of another must at least kuow that he is 
likely thereby to cause grievous hurt to the victim 
as the rectumis avery tender part of the human 
body, even if it be supposed for a moment that he 
did not thereby intend to cause grievous hurt. 





SITAL v. EMPEROR Oudh 370 
———s, 323. 
Sze Oriminal trial 123 
Sge Penal Oode, 1310, s. 109 372 
————S. 325. Sy Penal Code, 1860, s. 304 667 





~~8 325—Offence under—Whipping in lieu 
of or in addition to fine—Whether can be awarded, 
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See Whpipping (Burma Amendment) Act, 1927, 
8,3 . < 24%. 


8. 342-— Civil Court, peon arresting judgment- - 
debtor under. valid warrant: in discharge of duty— 
Subsequent release, of judgment:debtor by Court .on 
ground of -his being .exémpted from arrest ‘under 
s. 135 (2), Criminal Procedure Code (Act V of 
1898)—Peon, if guilty ünder 57 342. he m iN 
Where a Civil Uoùrt peon arrested a judgment- 

debtor on the identification’ of the decree-holder, .:in 

discharge of his duty under a valid warrant and on 
the representation of the judgmient-debtor that 

he was exempted from arrest under. s; 135. (2), 

Oriminal Procedure Odde, his rélease was ' ordered 

although he had to want in the Court for some time 

as the Uourt was engaged in another case: i 

` Held, the peon was justified in keeping the judg- 

meant-debtor until the Munsif was.at leisure to attend 

to his case and that as the peon acted inthe discharge 
of his duty in arresting the judgment-debtor, it could 
not be said that he acted‘criminally and he.was not 
guilty of an offence under s. 32, ‘Penal Gode. 

KADAMALI v. EMPEROR Cal. 1004. 

—s. 350. Sze Oriminal Procedure Oode, 1898, - 

8, 522 471 (a) 

S. 368 — Prosecution story  disbelieved — 
Possibility of truth in story of accused as to the 
presence of the girl in his house—Benefit of -doubt. 
Where the whole story of kidnapping or abduction 

has beendisbelieved and the account given by the 

accused himself.of the presence of the girl in his 
house, is not an incredible story, and it is quite 








‘possible that it is at any rate partially true, the 


accused is entitled to the benetit of the “doubt,’ 
Kauazan SINGH v EMPEROR - All.168 
—8. 376—Girl, mother and  eye-witnesses 
deposing for prosecution—Medical examination after 
four or five days —Absence of injuries and hymen— 

Blood. stains on dhoti of accused and cloth of girl— 

Conviction, held proper. 

Where in a charge of rape, the girl, hor:mother and 
threedisinterested eye witnesses testified for the 
prosecution, the girl was 14 years old andon medical 
examination after four or five days no hymen was 
found, nor any injuries, but the cloth of .the girl and 
the dhotiof the accused were found to be stained 
with blood : ; 

Held, that the direct evidence ofthe rape was so 
strong thatit was impossible to discard. it,:, The 
absence of the hymenand the absence of injuries 
were not sufficient to dispose of the statements of the 
girl, her mother and three eye-witnesses, only one of 





whom was shown to have had the very slightest 
reason for bringing a false case against the ac- 
cused. Hari Har v. EMPEROR All, 147 





ss. 405, 477-A—Uomplaint by one -partner 
against other partner and clerk for criminal: breach 
of trust and falsification of accounts—Necessity of 
proving that clerk falsified account book wiljully 
and with intent to defraud complainant-and partner 

abetted him. S . 

A criminal! prosecution for criminal breach of trust 
and falsilication of accounts was filed by one of the 
partners against the other partner aud a clerk, 
The entry in accounts showed a sum of money:ag 
having been given to persons employed in-the Audit 
Department, The partner accused was vested with 
very wide powers in carrying on ‘the partnership 
business : S ; 

Held, even assuming:that the complainant examin- 
es every person employed in the Audit Department 
to depose that he never received a bribe; and assum- 
ing also that every person who gives that evidence 
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speaks the truth, the complainant will not prove 
m@ch thereby, and the evidence would not be suffici- 
ent to establish that the accused dishonestly converted 
to his own use the amount, to convict him under 
s.4050r under s. 477-A, Penal Oode. The com- 
plainant will have to establish that the clerk who was 
the co-accused falsified the account book wilfully and 
with intent to defraud the complainant and that the 
partner accused abetted that offence. GrRDHARIDAS 
KIMATRAI v. KEWALRAM DEVANDAS Sind 208 
—s. 411— Essentials of offence under s. 411. 

To constitute an offence under s. 4il, 
Penal Code, besides dishonest possession of 
stolen property there must also be the knowledge 
of or at least reasonable belief in the property being 
stolen property ; but when some property is proved 
to be stolen property and the person who is found 
in possession of it cannot account for its possession 
especially when he is found in possession of itsoon 
after the theft of the property, it is only reason- 
able to conclude not only that he was in possession 
knowing or having reason to believe it to be stolen 
property but also that his possession of it was dis- 
honest. EMPEROR V SHAKUR Oudh 562 
—S, 411—Offence under—Sentence of fine only 
—Amount of fine less than value of property stolen 

— Sentence of imprisonment, propriety of. 

Where on conviction of an offence under s. 411, 
Penal Code, the accused were sentenced only with 
fine which was less than the value of the cattle 
stolen : 

Held, that the sentence was so light as to forma 
-direct encouragement to other persons who may wish’ 
or be tempted to indulge in cattle theft orin the 
sale of stolen cattle and that in the circumstances a 
sentence of one year’s rigorous imprisonment should 
be awarded. EMPEROR v. NISAR Pesh. 169 

—ss.415,417—Accused not found to have 
intention of causing damage or harm by his act— 

Act of accused not likely tocause damage or harm 

—Conviction under s, 417—Legality of. 

Where the proceedings do not show that the ac- 
cused had any intention of causing damage or 
harm by his act, nor can it be shown that his act 
was even likely to cause damage or harm, a pro- 
secution for cheating is entirely misconceived. ABDUL 
HAMED V. EMPEROR Rang. 241 
———-8 427, Sen Oriminal trial 123 

S.471—Receipis filed in rent suit and placed 
before plaintiff for admission or denial—Plaintiff 
denying— Held, they were ‘used.’ 

In a rent suit against him, the accused filed certain 
receipts and placed them before the plaintiff for 
admission or denial and the plaintiff denied them : 

Held, that if the plaintiff had been deceived and 
had admitted them, the accused would have achieved 
his object, The term “use” is of wide meaning and 
that the accused ‘did use the receipts. Kenar NATE v. 
EMPEROR All. 557 

-—S. 477-A. Seg Penal Code, 1860,8. 405 208 
s.504—<Accused saying to Assistant Sub- 
Inspector, “You are a tyrant Justice cannot be 
expected from you"—Offence under s. 504, if made 
out. 

The accused was convicted under s. 504, 
Penal Code, for saying to an Assistant Sub-Ins- 
pector of Police during an investigation; “You are 
a tyrant. Justice cannot be expected from you”: 

Held, that Police are entitled to all legal sup- 
port in the execution of their duties, but it is 
absurd to suggest that words such as these are 
likely to cause a Police Officer of the rank of Assistant 
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Sub-Inspector to commit a breach of the peace and 
although the act of abusing Police Officers is most 
reprehensible, it does not in general necessarily 
involve an offence under s. 504, Penal Code. Nasir 
Kuan v. EMPEROR Pesh, 753 (a) 
Pension, meaning of. 

‘Pension’ is a periodcal allowance or stipend for 
past services and once it is commuted and ceases 
to be a periodical payment, it becomes a capital 
sum. MUNICIPAL UOUNOIL, SALEM v. GURURAJAH Rao 

Mad. 608 
Pensions Act (XXIII of1871), ss. 4, 11—Scope of 

-S.11, whether limited to cases of execution of 

simple money decree 

Section 4, Pensions Actis of wider scope than a. 11, 
Pensions Act inasmuch as the latter refers to pensions, 
while the former refers not only to pensions but also 
to grantsof money or land revenue, 

Section 11, Pensions Act is wide enough to include 
cases where the property is tobesold in execution 
of a mortgage decree and cannot be limited to cases 
of simple money decrees. It draws no distinction 
between a case wherethe property is directed to be 
sold by a decree or is directed to besold in pursuance 
of an attachment made by the orderof a Court. 
TAHIR Hasan v CHANDER SEN All. 511 
—s. 11—Objection that sale was prohibited— 

Court's duty to enquire. 

A Court is not bound to refuse to hear evidence 
which is offered to show that the property is one the 
saleofwhich is prohibited bys, 11, Pensions Act. 





„ The Court must ascertain the truth of the allegation 
k < 


that it has no jurisdiction to sell the property which 

it is required to sell. TAHIR HASAN v. CHANDAR ae aj 
All. 

Permanent Settlement—Land in zemindari— 

Claim against zemindar—Onus. 

In ‘the case of any claim against the zemindar 
to lands which were included in his zemindari at 
the Permanent Settlement the burden of proof is upon 
the claimant. Sonapatr KUMARI v. KIRTYANAND 
SINGH Pat. 433 
— Status of Handwe Ghatwals before Permanent 

Settlement—Ghatwal coming into hands of successor 

—Surplus property accruing during life-time of 

predecessor—Whether can be followed for realizing 

rent for which he was liable—Such assets in 
hands of successors, if can be attached in execution 
of decree. 

The status held by the Handwe ghatwals before 
the Permanent Settlement was that of talukdars 
who were declared to be the proprietors of the soil 
by Regulation VIII of 1793, but by reason of the 
fact that they did not take steps to have their 
taluks separated from the Kharagpur zemindari 
either under the provisions of the aforesaid Regula- 
tion or the Regulation of 1801, their status was 
converted into one of dependent talukdars. Their 
failure to apply for separation merely deprived 
them of the right to separation, other right remain- 
ing unaffected and that they were declared to be 
the proprietors of the soil by s. 5, Permanent Settle- 
ment Regulation. 

The position of the proprietor of the Kharagpur 
estate is that of a superior landlord or one who is 
entitled to realize a certain rent from the Handwe 
ghatwals, but the holder of the Handwe properties 
have all the rights which usually go with the 
proprietorship of the soil. 

Any surplus proceeds of the property whick ac- 
crued due during the life-time “of the predecessor 
and have now come into the successor’s hands can 
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be followed for the purpose of realising the rent 
for which he was liable in his lifetime and the 
decree can be realized from the successor ao far 
as she is in possession of those amounts. Jn every 
case, therefore, of this kind it is a question of fact 
whether the succeeding ghatwal has come into pos- 
session of an asset of the deceased; and, if so, 
whether those assets are sufficient to pay off the 
rent that wae due during the lifetime of his pre- 
decessor. SonapaTI KUMARI v, KIRTYANAND SINGH 

Pat. 433 
Plalnt—Subseguent amendment —Suit, when deemed 

to be filed. 

It cannot be said that a suit is instituted only 
when the plaint is amended. Frem Ram Prasan THAKUR 
Prasan v. KamTa Prasan Sirra Ram All.154 
Pieadings—Amendment of—When to be allowed— 

Gini Procedure Code (Act V of 1908), 0. VI, 

r. 17. 

A party who has defence to put forward will not 
be ordinarily debarred or forbidden by the Court 
from putting it forward on tbe ground that this 
defence is improbable and prima facie unconvinc- 
ing. If it were otherwise, many written statements 
might have to be rejected. The delay by itself is 
not an adequate reason for refusing permission to 
amend a pleading. The significance of delay lies 
not in the quantity of time that has elapsed but in 
what has transpired during that time. The mein 
point in considering whether leave should be grant- 
ed to any party toamend his pleading is whether 
in the words of O. VI, r. 17, Civil Procedure Code, 
the amendment 
determining the real questions in controversy bet- 
ween the parties.” The determination of the real 
questions in controversy is the prime object of the 
frame and settlement of the pleadings; and, leave 
to amend should not be granted if the amendment 
would convert the case set up into another of a 
different and inconsistent character: 

Held, on facts that the change in pleadings 
proposed by the defendant was one that could not 

e allowed without altering the nature of the 


case. MoKznzrme & 0o., Lrp. v, Messrs. TATANLAL 
SURAJMALL Pat. 764 
Practice. 
Sze Bar Councils Act, 1926, s. 10(1)} 428 
Sez Oriminal Procedure Code, 1898, s, 144 760 
Szr Evidence 82 


———~—Oursus curae—A pplicability—Precedents. 
The principle of cursus curae or the rule of 
practice, in the sense of the practice of the 
Court to decide the construction in a certain 
way, can only be applied when first the statute is 
ambiguous; secondly, when the decisions are con- 
sistent throughout; thirdly, when titles are de- 
pendent upon those decisions. RAMKRISHNA JHA v. 
JAINANDAN JHA Pat. 98 FB 
—Finding based on surmise, if can be set aside, 
A finding based wholly upon surmise without any 





positive evidence to support it can beset aside. 
DAMODARAN Nair v. AoauTHaNn NAIR Mad. 1040 
Issues — Alteration of issue in course of 


judgment — Prejudice to opposite party. 
Itisamatter for adverse comment that an issue 
should be vitally altered inthe course of judgment, 
as todo so may entirely alter the complexion of the 
case and prejudice the side who would presumably 
lead evidence on the point in issue had he known that 
the issue was in that form. Muruaspes OHETTI v. 
RAMANATHAN OHETTI e Mad 274 
Local inspection—Judge, when should 
undertake—Purpose of. R 
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A Judge should make a local inspection for the 
purpose of understanding the evidence but not fo? 
the purpose of’substituting for the evidence in the 
case, his own view ofthe matter, Gazu MAHATO vs 
JOGENDEA Nata Pat. 480 (a) 

Party abstaining from producing document— 

Adverse conclusion, +f can be drawn, 

Where a party toa suit abstains from producing a 
material document, it is open to the Court to draw 
an adverse conclusion. Munnagappa SATYNARAYANA V. 
ADUSUMILLI ANJANEYULD Mad. 278 


Patna High Court— Amendment of rules, 
necessity of. - i 
Necessity of amending rules ofthe Patna High 

Court so as to bring them into conformity with 
what ig said to be the existing practice of the High 
Court, namely that in the case ofan application for 
review the application should be accompanied by 
a copy of thejudgment or order sought to be 
reviewed, pointed out : : 

Held, that as an uncertified copy of the judgment 
was filed with the application for review within the 
period of limitation but as the office required the 
appellant to produce a certified copy, the uncertifi- 
ed copy was taken back and a certified copy waa 
filed afterwards and application under s. 5, Limita- 
tion Act, was granted,the application for review 
would be registered ascompetent. MAHABIR SINGE vV. 
BALDEO SINGH Pat. 965 

Person getting Execution Court to hold 
decree as declaratory one—Whether he can after- 
wards plead that it is one for possession. 

Where a person gets the execution Court to hold 
that the decree was a declaratory one, he cannot after- 
wards take the plea thet the decree is one for posses- 
sion and is capable of execution. Litigants cannot be 
allowed to blow hot and cold. Tuana Ram v. Hutu 
Ram Lah. 816 
———— Pleadings—Omission to file written statement, 
whether amounts to admission of facts in plaint. 

A mere omission to file a written statement does 
not amount to anadmission of the facts stated in 
the plaint, Sonanatr KUMARI v, KIRTYANAND SINGH 

Pat, 433 
———-— Precedent — Subordinate Judge should not 
criticise rulings by which he is bound, in disrespectful 

language, . 

It is highly improper for a Subordinate Judge 
to criticise rulings by which he is bound and especial- 
ly to criticise them in disrespectful language. Kansu1 
Ram v EMPEROR Lah. 735 


————Privy Council—Appeal—Concurrent findings 
of fact by lower Courts—Appellant, whether can 
question—Held on facts, that plaintiffs were not 
an position to dominate the will of defendant— 
Contract Act (IX of 1872),3 16. A 
It is not open to the appellantsin appeal to 

the Privy Oouncil to go behind the concurrent 

findings in the case, 

Held, that the finding of the lower Courts that 
the defendants have failed to establish that in the 
transaction in question the plaintiff was in a 
position to dominate the will of the defendants, 
was destructive of the case of undue 
influence set up by the defendants, having regard 
to the terms of s. 16 of the Indian Oontract Act. 
Even if there had bean a finding that the plain- 
tif had obtained an unfair advantage over the 
defendants, that would not have established & 
case of undue influence in the absence of a find- 
ing that the plaintiff wasin a position to domi- 
nate the will of the defendants. HomEsnwar 
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SINGH v. MAHARAJADHIRAJ KAMESHWAR SINGH BAHADUR 
8r DARBHANGA i P.C.1 
————Rangoon High Court. Sze Civil Procedure 

Code, 1908, s. 115 : 814 


——Second -appeal— Question of sufficiency of 
evidence, whether can be gone into—Cusiom— Facts 
found whether establish custom, if question of 
aw. 

The. question of the sufficiency or insufficiency 
of ‘evidence is not a question which can be gone into 
by a Court in second appeal. The weight or value 
to be attached to particular evidence and the ques- 
tion whetherthe quantum of evidence before the 
Court isor isnot sufficient to establish a custom are 
mattersentirely within the province of a Courtof 
firet appeal. This of course is quite different from 
the question, whether the facts found in any given 
instance prove the existence of the essential attributes 
of « Custom or usage which is a question of Jaw and 
can be properly considered in second appeal. SHYAMA 
Kumar Sinan v Sat NABAIN ~ Oudh 654 
Small Cause Court Judge, whether bound to 

deal with case elaborately— Reasons ` for decision 

must be stated. 

A Judge in a Small Oause Court case is not 
bound to deal elaborately with the arguments and 
details of the case; but he is bound to state the 
reasons for the decision at which he has arrived ; 
and those reasons must be juridical ones and not 
arbitrary. SUKHDBYAL v. MUNI LAL Pat. 471 b) 
—-—— Statutory body ‘must follow law strictly to 

which it owes its existence j 
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It is incumbent up n a statutory body to strictly ` 


follow the law to which it owes its creation and exist- 
ence andthe rules which are framed in accordance 
with the statute creating it and defining its powers 
and duties. This is. all the more incumbent in the 
case of à.learned and professional body like the Bar 
Oouncil, which must be presumed to know the law 
and its implications, inthe matter of ELEOTION oF 
Bar CouUNolL All. 2208T 

- Suit premature at its inception—When can 
be decreed. 

„Although it is open to the Court in appropriate 
circumstances, to decree asuit premature in its in- 
ception yet in exercising the discretion, the Court 
should be guided by the clear principle that no 
injustice should be done to the defendants. 
DAMODARAN NAIR v AOHUTHAN NAIR Mad. 1040 


— That order may be defied is no reason for 
refusing to make what is a just and proper order. 
That an order may be defied is certainly no reason 

for refusing to make what, in the circumstances, is 

a just and proper order, and if the execution is 

likely to be attended with a breach of the peace, it 





is for the proper authorities to take such steps as 
they may deem necessary, SxsHasaYEz IYYANGAR v. 
Puna RENA Govinda PILLAI Mad, 925 





-—Trial before Judge and- jury—All tt 
estapiien Paige of dereridant shouid be sper then 
admitted or proved—If they are in-dispute, th 

be found by jury—Duty of Judge. . ee 


In a trial before a Judgeʻand- jury, all facts,-the- 


proof of which is essential ‘to the- establishment of 
legal liability onthe part of a defendant, must be 
either admitted or proved, and‘ if in-‘dispute, they 
must be found by the jury; either as answers to 
specific questions, or as flowing from those answers 
or as involved ina general verdict for- the-plaintiff; 
Upon the facts so admitted or proved, the Judge 
has then to determine as-’matter’ of law whether 
judgment should be entered for the plaintiff or defend- 
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ant. Geroren Bernarp Douprany v. F. PINARD & 
COMPANY P. C. 630 
‘Precedents. Ser Practice 98 FB 


Premature sult—Whether can be decreed. Sza 
Practice 1040 
Presidency Towns Insolvency Act (IlI of 1909), 
ss, 23,41. See Presidency Towns Insolvency 
Act, 1909, e. 44 930 
ss. 44, 23, 41— Order of annulment— 
Jurisdiction of Court to make—Duty of Court to 
fix time within which insolvent should apply for 


discharge— Annulment order to be made only if | 


Court is satisfied that discharge is not applied for. 

Under s. 41, Presidency Towns Insolvency Act, the 
Court has jurisdiction to make an order of annul- 
ment only after the happening of certain events, 
namely, if the insolvent shall not apply to the Oourt 
for an order of discharge within such time as may 
be prescribed. So that,the Court has first to pre- 
scribe the time within which the insolvent must 
apply for an order of discharge, and then be satisfi- 
ed that the application for discharge was not made 
within that period; and it isonly in that event 
that the Court has jurisdiction~to make an order of 
annulment. In exercising that jurisdiction, the 
Oourt has to consider, at the time when it makes 
the order of annulment, whether it ought to make 
any order under s. 23. 

Where the Judge made an order of an annulment 
in August but the jurisdiction to make it arose only 
in November andhe did not consider at the time 
when the jurisdiction arose what order ought to be 


ade : 
Held, that the order of annulment was 


a wholly 
invalid order. Sprox Hast Husgin v OFFIOIAL 
Bom. 930 


ASSIGNEE, BOMBAY i 
——— §. 123—Annulment of adjudication order by 


for refund— 

Maintainability. 

Section 123, Presidency Towns ‘neolvency Act, 
no doubt, provides that even where moneys have 
been transferred tothe Government, a person enti- 
tled thereto may apply to the Court for an order 
that they berefunded to him. The section must 
be construed reasonably in the light of the Act: 
and, so construed, such an application can 
only be made when the Court, which as 
defined by the Act, is the Insolvency Court, is 
seized of any particular matter as auch Court. Every 
Judge of the High Court exercises various kinds 
of jurisdiction, The Commissioner in Insolvency 
has more than one jurisdiction. In one jurisdiction, 
he acts as the Commissioner in insolvency; in the 
other, he exercises the ordinary jurisdiction in civil 
cases, A Judge of the High Court can never act as 
Commissioner in Insolvency unless there is a matter 
which arisesin insolvency. Spik Hast HUSEIN v. 
OrFIolAL ASSIGNEE, BOMBAY È Bom. 930 
Press Emergency Powers Act (XXIII of 1931), 

s. 4, as amended In 1932, Expl. 4— Article. in 

newspaper stating that Chettiyars possess the same 

essential characteristics as the crow — Motive— 

Maliciuos intention—Held, article was outside pate 

of Expl. 4. 

Ina newspaper article reference was made zo the 
alleged fact that Chettiyare possess the same 
characteristics as the crow. This appeared in the 
forefront of the article and wasthe motive atran 
through it: 

Held, that deliberately to ascribe in a Bu-mese 
newspaper the attributes of the cmw to the Chet 1,ars 
necessarily tended to engender ill-feeling between the 
Burmans and the Chettiyarsand that the article was 


Insolvency Court — Application 


ah 
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outside the pale of Expl. 4 tos 4, Press Emergency 
Powers Act, because the object with which it was 
published plainly was not to remove the sources of 
any ill-feeling that might exist between the Ohettiyars 
and the Burmans, but to remove the Chettiyars them- 
selves by making their residence in Burma unproflt- 
able, if not intolerable, and hence the order to furnish 
security would not be interfered with. In re New 
Lieut or BURMA Rang.118 (a)S B 
Principal and Agent— Agent happenting to be 
- legal practitioner and obtaining vakalatnama from 
principal—Agent, if ceases to be agent —Legal 
practitioner. 

An agent, who happens to bea legal practitioner, 
eannot by merely obtaining a vakalatnama from 
the principal and on the strength of it suing for 
the realisation of the amount due to his principal, 
cease to be an agent. Hira WAZIR v. M MOHAMMAD 
ALI ~"Lah. 815 

Suit between, if should be one for an account— 

Principal objecting only to certain items of agent's 

account—Surt in respect of those items, if sufficient, 

The agent is the accounting party, and the ordinary 
form of suit between a principal and an agent should 
be a suit calling upon the agent toaccount generally, 
but if the principal is in the main satisfied with the 
agent's accounts, and only takes objection to certain 
items therein which he is prepared to specify, then 
the result of bringing a suit in regard to these parti- 
cular items only is to relieve the agent ofa consider- 
able burden. Hence the suit need not be for an 
account, SUBRAMANIAN ORETTYAR v. Firm or ELA 

Rang 166 

Principal and surety -Omission to sue principal 

debtor, whether discharges surety— Discrepancy in 

consideration, effect of- Surety's liability for 
interest. 

The fact that the creditor has not sued the 
principal debtor and exhausted his remedies against 
him is no defence to an action against the surety. 
There is no rule of law that a creditor cannot 
proceed against the surety unless he has first 
exhausted his remedies against the debtor. i 

Where a promissory note recited a consideration 

- of Rs, 3,600 but only Rs 1,000 was paid in cash, 
Rs. 1,700 being due on old dealing and Rs. 300 
being set off for interest in advance: $ 

Held, that there was no variation of the contract 
which could exonerate the surety. 

A surety is liable not only for the principal but 
also for the interest due under the contract. 
GWAMINATHA -PILLAI v. LAKSHMANA Ayyak Mad. 979 
Privy Council. Sse Kar Councils Act, 1926, s. 10 (1) 

- 428 


—Practice—Interference in criminal matters. 
Their Lordships of the Privy Council do not sit 
as a Court of Oriminal Appeal. For them to inter- 
fere with a criminal sentence there must be some- 
thing so irregular or so outrageous as to shock the 
very basis of justice. H, W.Sootrv EMPEROR 
Rang. 821 
Promissory nete— Plaintif setting up case that 
money was advanced on oral agreement, and pro- 
missory note executed as collateral security—Court 
finding that money was advanced—Whether can 
infer fromthe fact that the note was not produced, 





which, it was alleged, was lost, that it was 
insufficiently stamped and was executed 
contemporaneously. 


Where the plaintiff sues for money advanced on an 
oral contract an@ sets upa case that the defendant had 
subsequently executed a promissory note as collateral 
security, but that that note had been lost and the 
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Court finds that the money was advanced tothe 
defendant, the Oourt cannot then go on toeinfer 
that as the promissory note had not been produced 
it must have been executed on an insufficient stamp, 
and that the plaintiff was therefore withholding it 
and must have concocted a false story as to the tran- 
saction of the loan having been completed before the 
execution of the rukka, Isuwar Samar v. Morr Lar 
7 i All. 199 

Transferee having knowledge of infirmity of 

original document—Suit, if can be decreed. 

A transferee ofa pro-note having notice of the 
infirmity of the original document is not entitled to a 
decree. NIMMAGADDA SATYANARAYANA V. ADUSUMILLI 
ANJANEYULU , Mad, 278 
Provinclal Insolvency Act (V of 1920), ss, 4, 53, 

55 (3), 56 (3), proviso — Insolvency Court— 

Jurisdiction to go into question of fictitious or 

genuine character of sale by insolvent— Transferee 

from insolvent under sham deed of transfer— 

Whether a mere benamidar—Transfer of Property 

Act (IV of 1882), s. 53. 

The Insolvency Court has jurisdiction to go into 
questions involving the fictitious or genuine charac- 
ter of sales and intothe questions whether they 
were intended or not to defeat creditors under a. 53, 
Transfer of Property Act, conferred onthem by the 
terms of s. 53, Provincial Insolvency Act. 

Per Barlee, J.—Section 4 gives a Oourt of Insol- 
vency jurisdiction to decide all questions of title, 
but there is nothing in the Act outside ss 53 and 
54 to empower it to annul'a genuine transfer after 
title has passed. Itisthe function of the Court 
to collect and distribute the insolvent’s property: 
and the proviso to s, 56 (3) expressly forbids inter- 
ference with property to which the insolvent has no 
present claim. But when an insolvent has executed 
asham deed of transfer, the transferee is amere 
benamidar, who holds the property in trust. The 
title isin the insolvent, and thereis no necessity to 
annul the transfer and the Court unders. 55 (3) can 
remove the benamidar. Raoj1 BAPUJI PENDARKAR v. 


K. L., BawAoHEKAR x Bom, 680 
——— ss. 6,7. Szz Provincial Insolvency Act, 

1920, s. 9 47 
——— ss. 9, 6, 7 —Creditor is not entitled to make 


application solely because debts exceed Rs, 500—ct 

of insolvency by debtor must also be proved, 

Section 9, Provincial Insolvency Act, prohibits 
a creditor from making an application for insol- 
vency interalia, where the debts donot amount 
to Rs. 500or mote. It does not follow that 
if the debts exceed that amount, a creditor is 
necessarily entitled to make an application for 
insolvency. The condition required by s. 7 must 
also be fulfilled. That section provides that if a 
debtor commits an act of insolvency, an ingol- 
vency petition may be presented either by a 
creditor or by a debtor. It follows that the 
second condition which must be present before 
an application made by a creditor for insolvency 
can be entertained is that the debtor committed 
an act of insolvency. MonamMmMap Yar KEAN v. 
PURAN PERSHAD . All 47 
———S8. 28 (2)— Purchase of property in good 

faith without knowledge of insolvency— Purchaser, 

if gets good title against Receiver—Sale, if a nullity 
for want of notice under O. XXI,r. 22, Civil 

Procedure Code. 

Where the purchase at the sale in execution 
is made in good faith, without any knowledge 
whatsoever of the insolvency proceedings, the sale 
-is not a nullity on account ofthe fact that no 

s 


' befor the benefit of the real owner. 
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notice under O. XXT. r. 22, Civil Procedure Code 
was sgrved, : 

A purchaser of an insolvent’s property, at a sale 
in execution of a decree, even with notice of the 
insolvency, who purchased the property in good 
faith, acquires a good title to it, against the Recei- 
ver, in whom the insolvent’s property had vested 
under 8.28, sub-s, (2), Provincial Insolvency Act. 
The provision contained in s. 28, sub-s (2, Provin- 
cial Insolvency Act, is controlled by the later provi- 
sion containéd in s, 51, sub-s. (3)of the Act and 
effectively secures the title of a purchaser of an 
insolvent’a property at a salein execution in case 
of good faith being established on the part of the 
purchaser, DINESH CHANDRA Roy OHOWDHURY v. JAHAN 
ALI Biswas Cal 862 
$8.28 (2) (5), 59 (d)—Insolvent's suit 

after adjudication, whether prohibited — Receiver 

when proper person to institute suit— Necessity of 
making Official Receiver party—Suit by insolvent 
for money lent—Presumption — Suit, if can be 
thrown out—- Property of insolvent vesting in 

Receiver. 

Section 23, sub-s. (2), Provincial Insolrercy Act, 
prohibits suits being brought by creditors against 
thelproperty of the insolvent and also probibits the 
commencement of any suit or other legal proceeding 
by a creditor. But there is no specific provision in 
the Act, under which a suit by an insolvent after 
his adjudication is, in express terms, prohibited. 
Section 59 (d)of the Act however empowers a Receiv- 
er, by leave of the Court, to institute, cefend or 
continue any suit or other legal proceedings relating 
to the property of the insolvent. This provision 
implies that the Receiver is the proper person to 
institute, defend or continue suits and proceedings 
relating to the insolvent’s property, Where the 
property in dispute ina suit i 





is admitted to beor 
is of such a nature that it must vest inthe Receiver, 
a Receiver alone is the proper person to institute 
suits and proceedings. The suit brought by an 
insolvent behind the back of the Receiver would be 
defective. But where a loan was advanced by the 
insolvent after his adjudication to the defendant it 
does not necessarily follow that the sum of money 
given by the insolvent was property which had 
vested in the Receiver. The insolvent might be a 
mere benamidar on behalf of an undisclosed principal, 
in which case he would be entitled to sue even 
though an insolvent and the suit would, of course, 
Again, under 
s. 28 (5), properties exempted by the Qivil Procedure 
Code, or other enactments from liability to attach- 
ment and sale in execution of adecree do not vest 
in the Receiver. Suchmoneys.as are exempted re- 
main the property of the insolvent and if he has lent 
the money out ofsuch accumulated saving there 
would be no bar either to his lending the money to 
the defendant or to his bringing a suit to recover 
the amount. At the same time asa Rece ver is an 
officer of the Oourt acting under the control and 
direction of the Oourt and inthe interest of the 
insolvent’s creditors, it is the duty of the Oourt 
to see that no fraud is prepetrated before its eyes 
and that the insolvent does not walk away with moneys 
which ought to go to the officer of the Court. An 
appropriate course would seemto beto implead the 
Official Receiver inthe suitor at least given him 
notice of the action so that when a decree is passed 
in favour of the plaintiff, the Receiver may be at 
liberty to take the benefit of the decree and recover 
the amount due under it, if it can be shown that the 
property was such as had vested in the Receiver. 
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Such inquiry can easily be made either in the ex- 
ecution department or by a separate suit between the 
Receiver and the insolvent. 

Where an insolvent filed a suit for money lent after 
adjudication the defendant who took the money from 
the plaintiff should not be allowed to deny that the 
money belonged to the plaintiff. Prima facie there is 
no presumption that the money does not belong to the 
plaintiff, And if the Receiver has not intervened 
and seized this amount, there is a presumption in 
favour of the plaintiff that the money was his own. 
The suit therefore cannot be 
mere ground that the plaintiff is an insolvent 

Where the property in question is property which 
existed at the time of adjudication or was acquired by 
or devolved on the insolvent afterwards, it vests in 
the Receiver and he alone is entitled to deal with 
it. ABDUL RAHMAN v NIHAL OHAND All 41 FB 
——— 8, 28 (2), 51—Civil Procedure Code (Act 

V of 1908), s. 47,0. XXI, r. 22—Sale in execution 

—Judgment-debtor adjudged insolvent—Application 

by Receiver to have sale set aside—S, 47, Civil 

Procedure Code, if applies— Second appeal— 

Maintainability of. 

When a Receiver in insolvency applies to have a 
sale in execution declared null and void, the most 
important factor to be considered is whether the 
Receiver represented the judgment-debtor, for the 
purpose of having the property escape execution. 
The Receiver in whom the property of the insolvent 
vests after the passing of the order of adjudication 
under s, 28, sub-s, (2), Provincial Insolvency Act, 
does represent both the insolvent and the creditors 
of the insolvent ; and if any application is made to 
the Oourt which on the face of it was an application 
made inthe interest ofthe insolvent judgment- 
debtor, the application can under the law be 
treated as an application under s. 47, Civil Proce- 
dure Code, made by the Receiver in insolvency, as 
representative of the insolvent judgment-debtor. 
The creditors of the insolvent are no doubt in- 
terested inthe applicant; but that does not take 
away anything from the legal position of the Receiv- 
er representing both the insolvent judgment-debtor 
whose property has vested in him, and the credi- 


tors, A second appeal is, therefore, maintain- 
able. DINESH .OHANDRA Roy OHOUDHURY v JAHAN ALI 
Biswas Cal. 862 

s. 28 (4) — Property acquired after 


adjudication and before discharge— Insolvent's 

powers in respect thereof—English and Indian 

Law distinguished. 

Under the Provincial Insolvency Act, 1920, prop- 
erty which is acquired by or devolves on an insol- 
vent after the date of adjudication and before his 
discharge forthwith vests in the Court or the Re- 
ceiver and, whatever other rights the insolvent may 
have in respect of such property such as the right 
to maintain a suit in respect of it, he cannot have 
the right to convey a good title in respect of such 
property toanother without the assent ofthe Official 
Receiver. The wording of s. 28 (4) of the Provincial 
Insolvency Act, 1920, clearly indicates that the 
legislature did not intend to apply the English Law 
in this respect sofar as the mofussil in India is 
concerned, Maram LINGAYYA v. ANUMALA VENKATA- 
PATHY Mad 1002 
————ss. 28 (6), 56 (3)—Rights of secured credi- 

tor, if affected by order of adjudication of debtor— 

Receiver appointed for benefit of mortgagee— 

Insolvency of morigagor—Insolvency Court, if can 

remove Receiver so appointed. 7 

The-right of secured creditor to realise or 


thrown out on the™_. 
Ma 


wo 
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otherwise deal with his security is unaffected by 
an order of adjudication, the equity of redemption 
only vesting in the Receiver in insolvency. Fur- 
thermore, the insolvency Court has no power under 
the law to remove a person from the possession 
or custody of property, any person whom the 
insolvent has not the present right so to remove, 
Consequently the Receiver appointed for the benefit 
of the mortgagee, and at his instance cannot be 
removed by the insolvency Court, the Receiver 
being a person in possession whom the insolvent 
judgment-debtor, in whose favour an order of 
adjudication was passed by the Insolvency Court 
has not the present right to remove. It is to the 
interest of the mortgagee decree-holder to make 
the Receiver in insolvency a party to the pending 
proceedings, and it is also required of the Receiver 
in insolvency to have himself added as party to 
the same, as the person in -whom the equity of 
redemption has vested by operation of ‘law. 
NRISHINHA Kumar SINHA v, DEB Prosanna MUKHERJEE 

Cal. 14.0 


88,28, 37, 43—Annulment of adjudication 
—Order vesting property in Receiver—Creditor 
obtaining decree against debtor subsequent to 
annulment, whether entitled to share in property 
in Receivers hands, ° 

_ The rule that, if upon the annulment of an ad- 

judication, the property of the debtor is made to 

vest in the Official Receiver or any other appointee, 
the property of the debtor is held by the Official 

ecelver or the appointee for the benefit of the 
whole body of the creditors of the insolvent, does 
not mean that the debtor's property can only be 
distributed amongst those who would be entitled 
to it under the provisions of the Insolvency Act, 
that J8, amongst those whose debts are provable in 
the insolvency, The scheme of s. 37 is to enable 
an orderly distribution of the assets of the insolvent 
and to place those assets at the disposal of all 
those creditors who would be able to 
proceed against the debtor if the property had 
reverted to him and a creditor who holds a debt 
which came into existence Subsequent to adjudica- 
tion may also share in the distribution, — Parrr 

VENKATA SRINIVASA Rao, Orrrorar, REORIVER, Guntur 

v. SECRETARY oF STATE For INDIA IN CounorL 

Mad. 1007 

8. 37— Annulment of adjudication—Property 








vested in Official Recewer—Property, whether 
available for attachment by creditor — Effect of 
vesting, 


general body of creditors, not open toa 
creditor to attach the insolvent's property in the 
Official Receiver's (or appointee’s) hands. YERuVA 


Cunnapa ReDDI v. P, V, SRINIVASA Rao GARU, OFFICIAL 
RECEIVER, oF GUNTUR ` Mad. 917 


— 8. 42—Discharge—Insolvent 0 oung age 
and under father's influence—If Seat to ay 
absolute discharge, : 

Though while 





GENERAL INDEX. 


lxxix 


Provincial Insolvency Act—contd. 


his direction and control. Bupma MAL v. AMARNATH 





Lah. 935 

— S. 43. See Provincial Insolvency Act, 1920, 
s. 28 1007 
——— 85.51. Sue Provincial Insolvency Act, 1920, 
8 28 (2) 862 


——~—8._ 52—Application under s. 52— Duty of 
Court—Executing Court — Whether competent to 
investigate or decide questions of title in dispute 
between insolvent judgment-debtor and- any other 
co-judgment-debtor or stranger—S. 51, scope of. 
Once it is established that there is some property 

against which execution has issued and which is 
saleable in execution, and it is found that the prop- 
erty so proceeded against is the property of a person 
who has been adjudicated insolvent, the Court has 
nothing more to do than to deliver such property 
to the Receiver. Section 52, Provincial Insolvency 
Act does not contemplate any enquiry at all as 
regards the extent of the rights ofthe insolvent in 
the property proceeded against in execution What- 
ever has been proceeded against as the property of 
the person who was subsequently adjudicated in- 
solvent hasto be delivered to the Receiver, 

The policy of 8,51 is really to put an end as it 
were to the powers of the Executing Court to pro- 
ceed against or do anything in respect of property 
against which it has issued execution as goon 
as itis found that the judgment-debtor whose 
property it was proceeded against has been adjudi- 
cated an insolvent and an application is made by 
the Receiver under s. 52 ofthe Act. The subse- 
quent fate of the property is left to the Insolvency 
Court to decide if it thinks fit, or to a separate 
suit Consequently inan application under s. 52 of 
the Provincial Insolvency Act where the conditions 
prescribed therein have been fulfilled the Executing | 
Court has no other duty to perform than to direct 
the delivery of the property in question to the 
‘Receiver and isno longer competent to investigate 
or decide questions of title in dispute between the 
insolvent judgment-debtor and any other co-judgment- 
debtor or stranger. OFFICIAL RECEIVER, KISTNA at 
MASULIPATAM v. GOGEINENI Konparamayya Mad. 826 
——— 8.53, Sex Provincial Insolvency Act, 1920, 

S. 4 680 


88.53, 54 - Good faith considerations— Case 

of bad faith, whether come within ambit of s, 53. 

The fact that the transfer is in favour of a 
creditor, necessarily takes it out of the reach of 
s 53, Provincial Insolvency Act. In addition to 
valuable consideration, that section insists upon 
good faith and where the creditor transferee is 
shown not to have acted bona fide, the transfer 
can be annulled. But in considering the question 
of good faith under s. 53, that element, which 
relates to fraudulent preference, must be eliminat- 
ed, that is to say, the knowledge, for instance, on 
the part of the transferee creditor that the other 
creditors are being defrauded, does not by itself 
constitute bad faith. 

Cases may be conceived where the transaction is 
not areal one as where though the sale is ostensibly 
in favour of a creditor, there is some benefit 
reserved to the debtor, or again, where a third 
party, 7. e., some person other than the transferee, 
is really intended to take the benefit. Such cases 
of bad faith tainting the transfer, while being un- 
connected with the fraudulent preference which 
comes within the mischief of s. 54, are nevertheless 
within the ambit of s. 53. DESAMSETTI VENKANNA v. 
OFFICIAL REOEIVER, RAJAHMUNDRY Mad. 549 
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s. 55 (3). See Provincial Insolvency Act, 

1980, 8. 4 . 680 

—————-8, 56 (3). Se Provincial 
1920, s 28 (6) 

s. 56 (3) proviso, Sees Provincial Insolvency 

Act, 1920, 8.4 680 


s. 75 — Jurisdiction conferred by s. 75— 
Nature of—Jurisdiction invoked — Orders, when 
can be impeuched, 

The jurisdiction conferred by 8.75, Provincial 
Insolvency Act, is one and indivisible. The tribunal 
in both cases is the “High Court” not a revisional 
Court, nor yet an Appellate Court, but the “High 
Court”. Its powers are different in the two cases but 
its jurisdiction isone Consequently once that juris- 
diction is invoked its orders cannot be impeached un- 
less they travel beyond the powers conferred in res- 
pect of the particular matter with which it is deal- 
ing, if they do, then they are without jurisdiction for 
jurisdiction is circumscribed by powers. The manner 
in which the jurisdiction is invoked is a matter of 
procedure, and the fact that the application is 
labelled an appeal instead of a revision would at 
the most be an irregularity. But irregularities 
which do not affectthe merits, or result in prejudice 
or injustice, are curable in civil no less than in 
criminal proceedings. ViraaL Barası Kasar v CHUNNI 
LAL BHAWANIDAS Nag. 242 


Provincial Smal! Cause Courts Act (IX of 
1887), ss. 4, 16—Small Cause Court Judge and 
Court having Small Cause powers — Distinction— 
Suit in Small Cause Court—District Judge, if can 
transfer itunder s. 24 (4), Civil Procedure Code 
(Act V of 1908), to Sub-Judge not having Small 
Cause powers. 

No distinction exists between a Small Cause Court 

_ Judge and a Oourt which has Small Oause Court 
powers. 

Where a suit is filed in a Smali Cause Court and the 
District Judge transfers it under s, 24, Oivil Pro- 
cedure Code, to a Sub-Judge, it is not necessary that 
the transfer must be made toa (‘aurt having Small 
Cause’ Court powers. D. D, Vipyartar v. Ram PEAREY 
Tab All 122, 
- s. 17—Civil Procedure Code (Act V of 1908) 

3.47—Execution application—Objection— Objection 

struck off for default but not on merits—Another 

. application raising same objection— Proviso to 8. 17, 
Provincial Small Cause Courts Act— Applicability— 
Order, if one under s. 47, Civil Procedure Code. 
The judgment-debtor objected to an execution 

application onthe ground that the ap licant was not 
competent to apply” for execution of the decree. 
The case was fixed for acertain date when the 
judgment-debtor was absent. The Court did not 
dispose of his objection on the merits and did not 
decide whether the applicant was competent to apply 
for execution of the decree or not, but passed an 
order “striking off the objection for default” : 

Held, (i) that his objection had not been dismiss- 
ed on the merits, and it was open to him to take 
the same objection by another application instead 
of applying for the order of dismissal being set 
aside; 

(ii) that the order could not be an order under 
s. 47, Civil Procedure Code, and did not amount 
to a decree; 

(iii) that the order in question could, in no sense, be 
considered to be an ex parte decree so as to attract 
the application of the proviso to s 17, Small Cause 
Courts Act. ABDUL Hamrp v Firm SHYAM Lat OHIMAN 
i All. 426 


Insolvency Act, 
140 
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- s. 25—Finding of fact by Small Cause 
Court—If can be considered in revision 
Jt isnot open to the High Court in revision 


under s. 25, Provincial Small Cause Courts Act from 
a Small Cause Court to consider the findings of fact 
on their merits. D. D. VIDYARTHI v Ram PEAREY LAL 


All, 122 
——— s8. 32 (1). Sze Provincial Small Cause Courts 
Act, 1887, s. 35 1026 


s. 32 (2). Ser Civil Procedure Code, 1908, 
8. 24 612 





ss. 35, 32 (1)—Suit instituted in Small 

Cause Court—Court subsequently abolished—Case to 

be sent toordinary Civil Court having jurisdiction 

under s. 35— Court acquiring, before date of trial, 
power to deal with suit as Small Cause suit— 

Applicability of s 32(\)—Finality of decision. 
. Ifa suit is instituted in a Court of Small Causes, 
and if that Court is subsequently abolished, the 
case will have to be sent to the ordinary Civil 
Court having jurisidction under the provisions of 
3. 35 of the Provincial Small Cause Courts 
Act. If the Court to which the case is sent 
under the provisions of s, 35 of the said Act 
acquires, before the date of the trial, the powers to 
deal with the said suit asa Small Cause Court suit 
the provisions of sub-s. (1) ofs. 32 would be applic- 
able, and the decision of the Court must be taken to 
be a decision of a Small Cause Court Judge and 
final under the law and only open to revision under 
a 25. Mongsh CHANDRA MALI v. GANGAMAYEE 
MAZUMDAR Cal. 1026 
Sch. H, Art. 31—Lease for one pear— Tenant 

continuing in possession after expiry of period— 

Suit by landlord for damages for use and occupation 

—Whether cognizable by Small Cause Court— 

Liability of tenant, 

A suis by the landlord against a tenant, who took 
the land on lease for one year, but on the expiry of 
the period continued to be in possession for another 
year, refusing to surrender it, claiming damages for 
use and occupation, is not excluded from the jurisdic- 
tion of the Small Cause Court by Art. 31, Sch. II, 
Provincial Smali Cause Courts Act. In such a case as 
the tenant continues in possession against the land- 
lord’s will, his liability is ex delicto and he is liable 





as for a tort. KORDATU GurayyA ~v. VUPPALAPATI 
SATHIRAJU Mad 246 
Public streets within Municipal iimits— 


Ownership—Trees standing on public streets, whether 
vest in Municipal authorities—Madras Local Boards 
Act (XIV of 1920), ss. 60, 80. 

The vesting ofa street in an urban authority 
vests in the authority only such property. as is 
necessary for the control, protection and maintenance 
of the street asa highway for public purposes. 

The ownership of spontaneous trees growing on 
a public road within the limits ofa Local Board 
which is situated within a zemindari does not, 
therefore, vest in the Local Board and the Board is 
not entitled tosell such trees or their usufruct. 
UPPALAPATI SURYANARAYANESWARA JOGI JAGANNADHARAĴU 
GARU v. TALUK:BOARD, RAJAHMUNDREY Mad 913 
Punjab Alienation of Land Act (XIII of 1900), 

$ 16. SEE Civil Procedure Code, 1908, s. 72 953 
—s. 16 (2)—Ezecution of decree—Lease of two 

wells for 16 years- Another decree by same decree- 

holder against same judgment-debtor — Lease of 
same wells for further period of 20 years com- 
mencing after the expiry of the first lease -Second 

lease, if in contravention of s. 16 &2). 

At a sale or other alienation in execution of a decree, 
what passes is the interest of the judgment-debtor in 
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the property. The Court cannot convey anything 
more than theright, title, or interest ofthe judg- 
ment-debtor. The Court cannot convey more than 
the judgment-debtor himself can convey, if the 
judgment-debtor’s capacity for alienation is limited 
by law. The words of s. 14, Punjab Alienation of 
Land Act, do not confer this extraordinary power. 
Hence the Uourt is only at liberty to makea farm 
or mortgage to the extent permitted to the owner, 
i.e, for a total period of 20 years. 

A decree was satisfied by means of a lease oftwo 
wells for a period of 14 years expiring in Rabi, 1943 
The same decres-holder obtained another decree 
against the same judgment-debtor. The Court directed 
that the other decree was to be satisfied by lease of the 
same wells, beginning after the expiry of the first 
Jeans, i, e, from Kharif 1943 and expiring in Rabi 
1963 : 


Teld, that the provisions of s. 16 (2), Punjab 
Alienation of Lands Act were contravened by the 
second lease, 

[High Oourt directed that the leasa should have 
effect only up to Kharif 1946.] Deputy COMMISSIONER, 
Mouzarrarcars V. SUKHDIAL CHANDAR BHAN 

Lah, 1028 

Punjab Courts Act (VI of 1918, s. 41—Decision 

resting on interpretation of wajib-ul-arz—No ques- 

tion of custom involved — Certificate, if necessary 
for second appeal—Second appeal. 

Where no question of custom is involved but 
the decision rests on the entry in the wajib-ul-arz, 
and even if the parties were at issue as to its 
interpretation, a second appeal would be competent 
without a certificate, inasmuch as where the con- 
clusion of the District Judge is based not upon a 
consideration of evidence, that is to say, ona deci- 
sion as to the weight of evidence, but is based on 
an ioterpretation of a clausa in the wajib-ul-arz, a 
second appeal to tue High Court lies without a cer- 
tificate. INDAR SINGH v. JAI SINGH Lak. 341 


Punjab Land Revenue Act (XVII of 1887), s. 

` 44— Presumption of correctness, of entries in land 
revenue records — Finding of lower Appellate Court 

` in disregard of provisions of s. 44—Whether binding 
on second appeal, 

A presumption of truth attaches to the record 
of the current settlement. Where the judgment 
of the lower Appellate Oourt does not show that 
it relied upon any evidence produced by the 
defendant to rebut the above presumption and its 
finding as to dedication of the property by user pro- 
ceeds upon aclear disregard of the provisions of s. 41, 
Punjab Land Revenue Act, the finding is not 
binding onthe High Court in second appeal. MEHR 
Din v. HAKIM ALI Lah, 561 


Punjab Municipal Act (HI of 1911), 8$. 47, 83 — 
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or contract can be binding, it must be drawn up,in 
the manner given in s. 47. ABDUL HAMID v, MUNIOIPAL 
COMMITTEE, PESHAWAR Pesh, 879 
———— S. 169 (2)—Right of Municipal Committee to 
lease out land used by it for public street. 
A Maounicipal Oommittee is authorised under 
s 159 (g), Panjab Municipal Act to lease out any 


land used by the Committee for a public street 
aud no longer required therefor. Jat NARAIN v. 
MUNICIPAL COMMITTEE, DELEI Lah 966 


Punjab Pre-emption Act.I of 1913),ss. 15, 7— 
Tests to determine if a place is a town or village 
—Thal in North West Frontier Provinces, if a town 
—Sale of land in Thal—Pre-emption, right of, if 
exists. 

A very important test asto whether a place isa 

town ora village is the presence or absence of a 


‘substantial bazaar and the avocationsof the majo- 


rity of the inhabitants. Though thera are maoy 
features which may be relied upon as distinguishing 
a town from a village, a group of residences of a 
compact agricultural community relying mainly upon 
agriculture for livelihood will ordinarily form a 
village, whilst a large group of houses inhabited 
largely by a heterogeneous population dependant 
upon trade, rather than agriculture, and in which 
relationships are contractual rather than customary 
will, if of sufficient size, form a town: 

Held, that, Thal is a town and there is no right 
of pre-emption in respect of sale of land in the 
town of Thal. Warr Suan v. Gutas Kuan Pesh. 769 
Punjab Tenancy Act (XVI of 1887), s. 77— 

Amount of rent due from lessee to lessor—Civil 

Court, if can determine—Lessee proceeding ex parte 

— Jurisdiction, tf conferred on Court. 

A Civil Oourt is precluded from determining the 
amount of rent due from a lesseé to a lessor by a. 17, 
Punjab Tenancy Act. The mere fact that the lessee 
was proceeded against ex parte, and that asa wit- 
ness he admitted acertainsum to be due on this 
head, cannot possibly confer . jurisdiction upon the 
Court which it would not otherwise possess. 
Mazotuan Kuan Hayat Kuan v. Larie MUHAMMAD 
YAKUB KHAN Pesh. 240 
——S. 77 (8) (1)—Ex-tenant who is dispossessed, 

if continues to be tenant for purposes of s. 77 (3) 

(1)—Distinction between ex-tenant suing for posses- 

sion and ex-tenant suing for compensation for non- 

possession—Suit for compensation by such ex-tenant 

—Civil Court, if has jurisdiction to try. 

A person who has been in possession of land with 
the right to possess it continues to hold the land and 
tobe atenant iu spite of having been wrongfully 
put out of possession. 


Iskxil 
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helg, and the provision is intended to give notice of 
the sale to persons of the locality who are likely to 
attend the purchase, SECRETARY oF STATE v. BIMLA 
Footwear COMPANY All.1080 
ss. 55, 56—Terms of s. 55 as to 15 days’ 
notice —Applicability —14 days’ notice, held sufficient. 
The words “ as nearly as may be” ins, 56, Railways 
Act, imply that the terms of s. 55 are not to be 
rigidly applied in a sale under s, 56, ` 
The notice of 14 days was held to be a sufficient 
notice for a sale under s. 56, Railways Act, SECRETARY 
OF STATE V. SIMLA FOOTWEAR COMPANY All. 1080 


s. 77 —Goods not lost but in possession of 
railway company in lost property ojfice—Sale by 
auction against plaintiff's direction—Suit for 
damages—Notice under's. 77, if necessary— Article 
governing limitation—Limitation Act (IX of 1903), 

Sch, I, Arts. 3), 48. 

Where the goods had never been lost, but had 
reached their destination and were in the Lost Prop- 
erty Office and were sold by public auction against 
the express direction of the plaintiff who thereupon 
brought a suit for damages against the Railway 
Company : 

Held, that 8.77, Railways Act did not apply and 
that no notice under it was necessary. 

Held, also that that the suit was not governed by Art, 
81, Limitation Act, as the cause of action was not 
non-delivery, but it was governed by Art. 48, 
SeoRETARY OF STATE V, SIMLA FOOTWEAR COMPANY 

A All. 1080 
Recelver—Right to indemnity—Nature of right— 

Suit for recovery of money spent—Article applicable 

—Limitation Act (IX of 190%), Sch. I, Art. 83. 

As the right to indemnity which a Receiver has 
got is not created by the contract, Art. 83, Limitation 
Act, does not apply to a suit by the Receiver to 
recover the money spent by him. CHEERATH VEETIL 
Karnavan v B, N. A.S. Narayana Ayyak Mad. 746 


Registration Act (XVI of 1908), s. 17 (1)—Com- 
promise decree—Transaction extinguishing rights 
of one party and creating rights in favour of another 
—Decree, if hit by s. 17 (1). 

If by adecree of a Court made on a compromise 
a transaction is had which hasthe effect of extin- 
guishing the right of a party and declaring or 
creating a right in favour of another party in any 
property which is the subject-matter of the suit or 
proceeding, sub-s. (1),s. 17 of the Registration Act 
would not hit that decree, NaTuuraM AGARWALLA V. 
ABDUL LATIF Cal. 971 (b) 

S.17 (1) (0)—Award -Declaration in award 
that on default of payment other party will have 
right to realise it by sale of mortgaged property— 

Registration, if necessary — Award, if can be 

enforced without registration, 

A person dealing with property which is duly 
mortgaged, is presumed to know that the propertyis 
liable tobe soldin discharge of the debt, and it ia 
immaterial whether the property is soldin execution 
of a mortgage decree or in execution proceedings 
taken to enforcean award passed inrespect of the 
mortgage-deed as a decree. The non-registration 
of anawardof this kind does not therefore in any 
way prejudice aperson who deals with the property 
with knowledge ofthe 
age. 

The first part ofan award asserted that the mort- 
gage created by the award stood. The second part 
declared that inthe event cf default of payment of 
the amount awarded to respondent No.), he will 
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have aright to realisethe samein execution pro- 
ceedings by the sale of the mortgaged properties. 
The mortgage was created by a prior registered in- 
strument : 

Held, that the award was not incapable of being 
enforced for want of registration. CHOTIRMAL 
KHUSHALDAS v. LaLoomat NARIOMAL Sind 28 

- s$s, 17 (2) 
substantially based on compromise — Compromise 
unregistered— Admissibility. 

In deciding as to admissibility of a compromise 
without registration no hard and fast rulecan be 
laid down. Each case would depend upon its own 
facts and circumstances All thatis necessary to 
see is whether the decree is substantially based upon 
the deed of compromise so thatthe terms of the 





compromise must be deemed to have been read into. 


the body of the decree The deed 

may be copied out verbatim in 
the decree or it may be attached to the decree by, 
means ofaschedule. It would be equally permissi- 
ble if there is aclear reference to the compromise 
which was before the Courtand which must be taken 
to have been an integral part of the decree in view of 
the language used. Kuno v. Ran SINGH Lah, 959. 


———$S 17, 49 — Unregistered document men- 
tioning amount of dower and dealing with rights in 
immovable property — Clause regarding dower 


of compromise 
the body of, 





separable from rest of document—Suit for dower—_ 


Document, admissibility of. 

An unregistered document contained a recital of 
the fact that the marriage between the parties had 
been performed and that the bride was being given 


in lieu of a prompt dower of Rs. 10,000, ornaments’ 
worth Rs. 2,500 and four items of immovable pro-' 


perty described therein. This was followed by a 
separate agreement on the part of the husband to 
pay Rs. 10,000 as dower, Rs. 30 per mensem as pan’ 
dan expenses or pin money and an undertaking on 
his behalf not to misappropriate the nuptial orna- 
ments or the articlesof dowry or usurp the immov- 
able property mentioned above, Finally the father 
of the bridegroom madea personal covenant to in- 
demnify the bridein case the dower or the pan dan 
expenses were not paid and hehad also added a 
declarationto the effect that his rights in the pro- 
perty mentioned above had been extinguished: 

Held, that the covenant relating to the dower stocd 
altogether detached from all declarations regarding 
the immovable property and was clearly separable 
from them, and that the document in question could 


_ be used for the purpose of proving the amount of 


dower and thecontract of guarantee entered into by 
the bridegroom's father relating thereto, MUHAMMAD 
Qasim v, RUQIA BEGAM Lah. 69 
s, 34. See Registration Act, 1908, s. 87 
S 78 b) 
s 49. See Registration Act, 1908, s 17 69 
Ss. 49—Agreement for sale containing receipt 
clause— Admissibility. 
Where the document is a contract for sale merely 
and not a conveyance, it does not come within the 








mischief of s. 49, Registration Act, by reason ofthe . 


fact that there is a receipt clause contained in the 
document. Branampgo Sao v. Haro Sinen fat. 327 
~-——-—S, 49—Scope of. . 

Section 49, Registration Act, is really one of pro- 
cedure and the admissibility of a document ina 
suit is governed by the law asit @xists when the suit 
is brought. Banarst Das v, ALI MUHAMMAD 


Lak, 839, 


(vi) — Compromise — Decree- 
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> ss. 51, 87— Bona fide error in entering 

document in Book 4, instead of Book 1— Whether 

invalidates registration., "a 

The person presenting a document for registration 
has nocontrol over the procedure ofthe officer 
registering it, and it is the latter who, subject to the 
. Control of his superior officer, selects the Book in 
which it shouldbe entered. Consequently, the bona 
fide error of the registering officer in entering 
the document in Book 4, instead of Book 1, would not 
affect the validity of the registration of the docu- 
ment, SATINDRA NATH CHOUDBURY v. JATINDRA NATH 
CHOUDAURY P. ©. 419 


———— 8. 60—Certificate signed by Registration 
Oficer, proves only the payment of money referred 
to, : 

Under s. 60 of the Registration Act the certificate 

signed by the Registering Officer is evidence of the 

fact that the payment of money referred to in the 
endorsement was made as therein mentioned. But 
the mention in the endorsement of the endorser 
as mortgagor does not prove the execution of the 
mortgage but itis certainly evidence of the payment 
of the sum as aloan. Parmananp Misie v Gur 
PRASAD ə Oudh 567 
-——— sS 87. Sæ Registration Act, 1908, s. 51 ia 


-~ 88, 37, 34—S £3 applicability of—Defect of 
procedure and lack of jurisdiction — Distinction—— 
Document presented by one of the mortgagees — 
Registration in absence of executant — Defect, if 
only one of procedure — Registration, legality of 
—Document— Admissibility. 

“In seeking to apply s. 87, Registration Act, it is 
important to distinguish between defects .in the pro- 
cedure of the Registrar and lack of’ jurisdiction. 
Where the Registrar has no jurisdiction to register, 
as where a person not entitled to doso presents for 
registration, or where there is lack of territorial 
jurisdiction or where the presentation is out of time, 
the section is imperative. On the other hand if the 
` Registrar has jurisdiction in the exercise of it the 
section takes effect, : 

Where a deed after being duly attested, was pre- 
sented for registration to the Sub-Registrar by one of 
the mortgagees and he registered it in the absence of 
the executant ; 

Held, that though s. 34 was contravened, the defect 
being only one of procedure, the registration was not 
illegal so as to make the document inadmissible, 
Moni Ll at v. Fira Hasr Gautam Hussain-Nur AnMAD 
Lah. 78 (b) 


Religious Endowments Act (XX of 1863), ss. 
5,14— S. 5, Scope and applicability—Words 
“appointed under the Act“ in s. 14—Scope, 
Section 5, Religious Endowments Act, only ap- 

lies whére there is a vacancy existing at the 
time the application is made and only in cases 
where there were trustees, managers or superin- 
tendents under the control of Government at the 
time of passing of the 
in applications for removal of 
pointment of another. 

The words “appointed under this Act” in s. 14, 
Religious Endowments Act apply not only to “the 
Members ofthe committee, but also to the words 
trustee, manager or superintendent’ and the 
section is to be read in the same mannerass 5, 
Religious Endowments Act in which a similar 
qualification is attashed to the words “trustee, 
manager, or superintendent,” Hence an application 
for removal of trustee and appointment of another 








trustees and ap- 
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ig not governed by s. 14 in the absence, of 
members of committee as parties, Suer Kuan v, 
Scorn Saar All, 202 
Representative sult—Collector representing widows 

and filing suit under the U. P. Court of Wards Act 

(III of 1899), s. 55—Next reversioner of deceased 

husband of widows —Right to be added as plaintiff 

—Collector’s application for withdrawal of suit— 

Application by next reversioner to be added as 

plaintiff—Summary disposal—Material irregularity 

—Proper order to be passed—Civil Procedure Code 

ene of 1908), 0. XXITI, r. 1, O. XXTI, r. 10, - 

8. 115. 

A suit filed by the Collector under the Court of 
Wards Act as representing two widows for posses- 
sion of the suit properties which were alleged to 
form part of the estate of their deceased husband, 
isa representative one in which the next rever- 
sioner of the husband of the widows ia interested and 
a decree properly obtained against the widows would 
be binding on himasnextreverioner. On the other 
hand, if the suit succeeded, his right as the noxt 
reversioner of tbe widows' husband would be 
established. He has, therefore, a right cx debito 
justitie to be added as plaintiff and given an op- 
portunity ofcontinuing the suit when it is with- 
drawn by the Collector. 

Where the application by the next reversioner to be 
so joined ag plaintiff is rejected by the trial Court 
on the grounds that he was nota party to the suit, and 
it was not shown that there had been any arrangement 
creating a devolution of interest in his favour during 
the pendency of the suit under O, XXII, r 10, Oivil 
Procedure Code the Court acts with material irregul- 
arity as in dealing with the application summarily the 
Court acts under a misapprehension of the nature of 
the application. 

The proper procedure is to recall the decree of 
the trial Court dismissing the suitand the next 
reversioner having been made a party as plaintiff, 
the Collector is to be dismissed from the suit which 
would then proceed at the instance of the next re- 
versioner. ATMA Ram v Bent PRASAD P. C. 894 
Res judicata—Civil Procedure Code (Act V of 

1908), s. 11—Applicability to execution proceedings— 

Ex parte decree against one defendant—Finding 

recorded between decree-holder and another 

defendants not res judicata between decree-holder 
and ex parte defendant. : 

The general principles of the Jaw of res judicata 
are applicable to execution proceedings. 

The rule of res judicata, as contained in s8. 11, 
Civil Procedure Code, does not in terms apply, ex- 
espt where the plea is taken in a suit. Where the 
appellant had not contested the suit, and the decree 
against him was ex parte and his co-defendant had 
raised the question, but failed to establish her al- 
legation : y 

Held, Per Niamat Ullah, J. (Rachhpal Singh, J, 
doubting}, that apart from any bar which may exist 
as between the decree-holder and the appellant in 
consequence of the latter not having raised the 
question in the suit, though he might orought to 
have done s0, the finding actually recorded between 
the decree-holder and another defendant could not be 
res judicata between the parties, Tasir Hasan v. 
CHANDER SEN Ail, 511 
———— Declaratory decree — Execution — Objecticn 

as to non-executability not raised—Decree partly 

satisfied — Subsequent execution  proceedungs— 

Objection as to, non-executability, if can be rais- 

ed. 

Where on an application for execution of a deq- 
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eee deerce, no objection ig taken asto its non- 
exeCutability and the decree is partly satisfied, the 
objection that the decree is not executable can be 
_ raised „in subsequent execution proceedings ; and 

the principle of res judicata does not apply to the 
question. Ram Cuanpv Sunnar LAL Pesh. 865 (b) 


~~~ Person having same interest as plaintiff 
impleaded as defendant in prior suit—Interest of 
such person hostile to ca-defendants— Subsequent 
suit by him— Decision in prior suit, if operates as 
res judicata—Civil Procedure Code (Act V of 
1908), s, 11. 
Where A was impleaded as a defendant in the 
previous suit, but his position was exactly the 
same as that of the plaintifis and his interests were 
hostile to those of his co-defendants, and the plaint- 
iffe could not obtain a relief against the defendants, 
unless there was a decision by necessary implication 
between the conflicting interests of defendants Nos, 
land 2 and A in the old suit : g 
Held, that the decision in the previous suit operat- 
ed as res judicata in respect of A's subsequent suit 
on the same point. ABDUL Hag v. FATIMA Lak. 776 


Proceedings of Collector -— Decision on 
incidental matier — Whether res judicata in 
subsequent proceedings— Whether can be looked into 
under 3.13, Evidence Act (I of 1879 
The decision of sn issue is res judicata only when 

the isshe arose directly and not Incidentally bav- 

ing regard to the subject-matter of the particular 
suit or proceeding. 

. Where, therefore, the Collector had given hig 
decision in the course of a prior proceeding on an 
incidental issue aleo, but ‘such issue arises in a 
subsequent suit, his decision cannot make it res 
judicata in the subsequent suit. But that decision 
is apiece of evidence under s, 13, Evidence Act, to 
which some weight must be given in the determina- 
tion of the status of the iwo estates in relation to 
each other. SENABATI KUMARI v. KIRTYANAND SINGE 
Pat. 433 


Question of law—Decree challenged for want 
of jurisdiction — Decision in prior suit as to 
jurisdiction, whether binding, 

Though a decision on an abstract question of law 
in one suit is not res judicata in subsequent suits 
- between the same parties, yet a legal right found and 

declared or awardedin favour of one of the parties 
in one suit, though based on an erroneous view of 
the law is res judicata when the same legal right 
is-controverted in subsequent suits between the same 
parties, 

For the purposes of applying the doctrine of res 
judicatathere is a distinction between an inherent 
want of jurisdiction in a Court and want of juris- 
diction on grounds which have to ba determined 
by the Court itself. The first makes the decree a 
nullity which can be ignored and need not be cet 
aside. The second does not make the decree a nullity 
but only voidable and will be res judicata unless it 
is avoided. Yeruva CuInnara REDDI 
Rao Garu 





Mad. 917 


Restitution of conjugal rignts—Suit Jor, by Hindu 
husband— Actual cruelty, if should be established to 
disentitle husband to relief—Relief, nature of— Hus- 
band marrying wife on the misrepresentation that he 
was a bachelor— Whether entitled to relief— Hindu 
Law—Marriage—Suit for restitution of conjugal 
rights, if contemplated by Hindu Law— Wife not 
happy due to presence of husband's niece in house 
—Wife not allowed to visit her people — Whether 


v., P, V, Srinivasa’ 


CASES, [1935 


Restitution of Gonjugal rights—conceld. 


sufficient to constitute il-treatment— Husband and 

wife. : 

The Hindu Law is silent as regards the right of the 
husband to obtain the help of the Court in securing 
the company of his wife; though the Hindu Law 
prescribes the duty of obedience and also contains 
provisions regarding the right of the wife to claim 
maintenance, a suit for restitution of conjugal rights 
is really not. contemplated by the Hindu Law proper, 
and such suits have been allowed on the analogy of 
similar suitsin England which were dealt with 
originally under the Ecclesiastical jurisdiction. 
There is no stringent rule that in every case, unless 
actual cruelty ie established, a husband is entitled 
toa decree for restitution of conjugal rights Whe- 
ther he is so entitled or not must be decided after a 
consideration of all the circumstances of the case } 
in other words, whatis sought in suche suitis an 
equitable relief, and equitable considerations cannot 
be ignored even when they are in favour of a Hindu 
wite. 

Where ina suit for restitution of conjugal righta 
by the husband, it appeared that the marriage itself 
was brought about by a fraudulent misrepresenta« 
tion by the plaintiff that he was asbachelor : 

Held, that the husband was not entitled tothe 
relief asthe equitable relief prayed for ia not to 
be granted toa person wha has himself been guilty 
of fraud and acquired hig right to apply for it by 
means of such fraud, andit was clear that the suit 
was a mere device to get over or nullify theorder of 
maintenance which the wife had obtained from the 
Magistrate, 

The fact that the wife was not happy because of 
the presence of the husband's niece in the house 
and the-husband did not permit the wife to visit her 
people as frequently as she desired are not sufficient 
reasons for coming to the conclusion that there waa 
any ill-treatment of the wife by the hrsband, 
} oxaant Ammar T.R.S. Ogarr Mad. 968 


‘Revenue sale — Auction-purchaser remitted to all 
rights of original settlor—Title, not claimed through 
defaulting ‘proprietor~ Decision against previous 
proprietor— Whether res judicata, 

An auction-purchacer at arevenue sale ofa per- 
manently settled estate is remitted to al] the rights 
possessed by the original settlor at the date of the 
settlement and may take advantage of that position 
to sweep away or get rid ofall the intermediate 
tenures and encumbrances created by tke preceding 
zemindar since that date. But such a purchaser 
does not claim title through the defaulting prop- 
rietor, but what passes to him in law is the interest 
of the Crown subject tothe payment of the Gov- 
ernment assessment. : 

From the mere fact, therefore, that the purchaser 
of an estate for arrears of revenue does not claim 
through the defaulting proprietor it logically fol- 
lows that any decision that may have been obtained 
against the previous proprietor would not affect 
the title of such a purchaser. Sonapatr KUMARI v, 
KIRTYANAND SINCH . Pat. 433 


Revlew—A pplication for review, if should be ac- 
companied by copy of judgment or order sought to 
be reviewed (Quaere). 2 
Quaere.— Whether an application for review should 

be accompanied by a copy of the judgment or order 

sought to be reviewed, Manasiz SINGH», BatpEo 

Sineu Pat,.965 

— Court, if can re-hear tase when review 
application is granted. y 
It is open tothe Oourt granting review either to - 
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re-hear the case or to make such order in regard to 
the rehearing as it thinks fit. GanzsH1 Lan v. Moon 
OHAND All. 1084 


Reviston—Collector's order in revision —High Court's” 


power to revise — Civil Procedure Code (Act V of 

1908), s. 115. 

Where a Sub-Collector returned a plaint for 
presentation to thea proper Court but his order was 
reversed by tle Collector in revision: 

Held, that the High Court had power to revise 


the Collector's order. ANNAPURNAMAGARU ~. RAJAH 
or VIzIANAGARAM ; Mad 783 
-——— Error on question of fact or mized 


question of fact and law—High Court's jurisdiction 
to interfere in revision. 
. Error on a question of fact or a mixed question 
of fact and law cannot in any way give the High 
Court jurisdiction to interfere in revision. HAJRA v. 


HAMEEDA Pat. 474 (a) 
Riparian owner— Right to flow of water from 
artificial -channel. 


A riparian owner cannot claim the right to use 
the water in an artificial channel just in the same 
way as he can claim to use it with respect to a 
natural stream. In the case of an artificial channel, 
any right of the owner to flow of the water must 
rest on prescription or grant from, or contract 
with, the owner of the land from which water -is 
artificially brought. Guuntam Mourpeen Kuan SAHIB 
V SHORETARY OF STATE FoR INDIA IN CoUNCIL 

Mad.734 

Sale. Sre Civil Procedure Code, 1902, O. XXT, Bae 
f 982 

Plaintiff investing money—Loss, recovery of 

—Re-sale, right of—Proof of passing of property 

to defendant should be given—Sale of unascertained 

goods—Appropriation by plaintiff and assent of 
defendant—Necessity of proving, before plaintiff 
can establish right to re-sell. 

Ip a suit for recovery of a sum of money being 
the amount of loss sustained by the re-sale of 
cotton which the defendant had purchased through 
the plaintiff, even though when ‘the plaintiff has 
invested his own money in the transaction he is 
entitled to recover the loss in the same way as if he 
had been dealing with the defendant as his princi- 
pal, yet itis necessary tochow that the property 
in the goods had passed to the-defendant so as to 
givea right to the plaintiff to re-sell the goods. 
Where the purchase is of unascertained gcods, the 
property would pass only if there was appropria- 
tion bythe plaintiff of goods answering the des- 
cription given in the contract, and such appropria- 
tion was assented to by the defendant. If the evi- 
dence as to appropriation is vague and no evidence 
has been adduced as to the defendant's assent, the 
property in the goods should be held not to have 
passed to the defendant andno right of sale accrued 
to the plaintiff. Firm Usacgar MAL-MAKHAN LAL”. 
Firm Nange MAL- Kattan Ma Lah. 963 


Proclamation of sale—Pendency of litigation 
to be mentioned. 

Per Ganga Nath, J.—Ii would be appropriate for 
the Execution Court to see that in drawing up the 
proclamation -of sale, the particulars mentioned 
therein include reference to any litigation that may 
at the time be pending as regards the property sought 
to be sold so that the auction-purchasers may not be 
deceived or taken unawares. For such a purpose the 
decree-holder might well be asked to point out whe- 
ther any such itigation is pending or not. MANGAL v, 
MATHURA PRaead All. 33 
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Sale of Goods Act (III of 1930), s. 16 (1), (2)— 
Contract for sale of specified article under trade 
name —Implied condition as to fitness for specified 
purpose --Whether exists—Condition that it sheild 
be of merchantable quality. 

Under s.16 (1), Sale of Goods Act, in the caseof 
a contract for the sale of a specified article under 
its trade name, there is no implied condition as to 
its fitness for any particular purpose, while under 
s. 16 (2), where goods are bought by description 
there is an implied condition that the goods shall be 
of merchantable quality. 

Where the plaintiff is the distributor of Continen- 
tal solid tyres and those tyres only, there cannot be 
any implied condition as to the fitness of the tyres 
for any particular purpose, although at the same 
time the goods sold must be of merchantable quality. 
GLOBE AUTOMOBILE Co v K. A.K. Master Rang. 12 
———— SS. 19, 22—Rule for determining the time 

when preperty in goods passes to buyer — Intention 

of parties — Rules for ascertaining intention— 

Absence of express~term in contract— Question of 

real intention depends on peculiar features of each 

transaction—Held, on facts and circumstances, 
that property in goods had passed to buyer before 
adjudication of seller as insolvent. 

The rule for determining the time when the 
property in the goods passes to the buyer is con- 
tained in s. 19 of the Sale of Goods Act, 1930, 
That section provides that in the case of a contract 
for the sale of specific or ascertained goods the 
property in them is transferred to the buyer at such 
time as the parties to the contract intend it to be 
transferred. Consequently, the intention of the 
parties is the decisive factor in determing the issue ; 
and, if that intention is expressed inthe contract 
itself, no difficulty arises. But where the contract 
contains no such express provision, the intention 
has tobe gathered from the conduct of the parties 
and the circumstances of the case,’ The rules for 
ascertaining the intention are embodied in ss. 20 to 
24 and under s. 22 where there is a contract for 
the sale of specific goods ina deliverable state, but 
the seller, is bound to weigh, measure, test or do 
some other act or thing with reference to the goods” 
for the purpose of ascertaining the price, the proper- 
ty does not pass until such act or thing is done and 
the buyer has notice thereof. But this rule, being 
only a rule for ascertaining prima facie the intention 
of the parties, must yield to any contrary intention 
which may be gathered fromthe circumstances of 
thecase. The question ineach case is what was 
the real intention ofthe parties, and ihat intention 
must, in the absence of an express term in the con- 
tract, depend upon the peculiar features of each 
transaction. 

Where the circumstances make it clear that the 
parties to the contract intended that the buyer 
should becomethe owner of the goods on payment 
‘of the balance of the price; the major portion of the 
price, had been paid by the ‘seller; all the persons 
interested in the goods met in order to transfer the 
goods to the buyer who had advanced a large sum 
of money for their purchaser and the price still due 
toeach ofthe persons from whom the seller pur- 
chased the goods was them calculated and promptly 
paid by the sellər's agent so thatthe property in 
the goods should pass to the sellerand from him to 
the buyer: 

Held, that nothing remained tobe doneto com- 
plete the transfer of ownership to the buyer and 
it could not be said that he made the payment to 
benefit the other creditors of the seller by facilitat- 
ing the seizure of the goods in satisfaction of their 
claim, The buyer paid the money to discharge the 
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claims of those who sold to the seller for the balance” 
of tHe priceand to acquire property in the goods 
and the intention of the parties was that he should 
become the owner of the goods as soon as he had 
made the payment, The passing of the property 
did not, therefore, depend upon the measurement 
and neither the attachment of the goods nor the 
order of adjudication of the seller after the payment 
could adversely affects the title which had vested in 
him. Hoe Kim Sginea v. Mauna Ba OnIT P. C. 891 


s. 60 — Contract for sale of goods— 
Anticipatory breachRight to elect—Party treating 
contract as still in force is bound to fulfil his oun 
obligations. : 

. Where a party to a contract repudiates itby an 

anticipatory refusal to. perform the contract before 

the time of performance, the other party may either 
treat the contract as subsisting or treat it as res- 
cinded ; but if he elects to treat the contract as 
still in force, he keeps it alive for the other party 
as well. Ho remains subject to all his own obli- 
gations and liabilities under it, and is bound to 
show, when he seeks to enforce the contract, that he 
has fulfilled the conditions precedent which were 





binding on him. QAJJALA NAGISETTI v MADDI 
VENKATASUBBAYYA Mad. 640 
Santal Parganas Settlement Regulation 


* (IILof 1872), ss. 5, 5-A, 6—Bar imposed by s. 5, 
“whether relatesto trial or institution of suits — 


Property situated partly in Santal- Parganas. andy == m 
Districi—Concurrentg;- júris- <. Whethera question of law. 


_ partly in Bhagalpur 
| diction — Suit before Settlement. Officer:of “Sadntal - 
` Parganas -Transfer to Disirict | ~Judge— Again 
transfer to District Judge of -Bhagalpur who in turn 
` transfers it to Subordinaté*Jiudge — Jurisdiction— 
Objection three years after institution. 
` The Courts of the Santal Parganas and those of 
Bhagalpur have concurrent” jurisdiction in respect 
of properties partly. éitudted- in one district and partly 
in the other., * a "2.75 


- Thé bar imposed. bys 5 Bantal Parganas Settle- 


-pani 


„ent Regulatioris to the institution of suits and 


trial of suits already instituted. There is no barto 
the Civil Court trying asuit which has been pro- 
perly instituted before the officer referred to in s. 5 of 
the Regulation, namely, the Settlement Officer pro- 
vided that Settlement Officer transfers the case to the 
Jivil Court. 

When, in acause which the Judge is competent to 
try,the parties without objection join iseve and go 
to trial upon the merits, the defendant cannot sub- 
sequently dispute his jurisdiction upon the ground 
that there were irregularities in the initia] precedure, 
which, if objected toat the time, would have led to 
the dismissal of the suit. 

The suit was instituted when the s‘ttlement opera- 
tions were pending before the Settlement Officer of 
Santal Parganas who under s. §-A ofthe Santal 
Parganas Settlement Regulation, transferred the suit 
to District Judge of the Santal Parganas. Hein turn 
transferred it to the District Tudge of Bhagalpur where 
a part of the property in suit was situated. The case 
was made over tothe Subordinate Judge of the 
Bhagalpur District, Submitting to the jurisdiction 
of Bhagalpur Court, the defendant took various steps 
jn the suit and no objection to the jurisdiction was 
taken until more than three years. after the registra- 
tion of the suit: 

Held, that there being no inherent want of juris- 
diction inthe Subordinate Judge of Bhagalpur and 
-the defendanthaving submitted herself to the juris- 
diction of the Court could not be allowed to raise the 

9 f : 
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Santa! Parganas Settlement Regulatlon— 


concld, 
question of jurisdiction three years after the suit was 
registered in that Court. Kusum KUMARI v, BISESWAR 
LAL MARWARI Pat. 316 
——~—s 6—Provisions,if can be evaded — Decree’ 
on compromise allowing interest in contravention 
of s.6 if can be passed ees? 
The mandatory provisions of s. 6 of the Santal 
Parganas Settlement Regulation cannot be evaded and 
the Courts are not empowered to pass a decree even 
on compromise which allows interest in its contraven- 
tion. Kusum KUMARI v, Bissswar LAL Pat. 316 
—s 25-A— Scope and applicability of— 
Whether applies to disputes between rival claimants. 
Section 25-A, Santal Parganas Settlement Regula- 
tion, applies to cases where the dispute is between 
two rival claimants, each claiming to be the prop- 
rietor of thesame property. The secticn obviously 
will ‘have no application to’ disputes between a’ 
landlord and a tenant or to cases where one of the 
parties neither is nor asserts himself to be a 
zemindar even though the other party. may be a 
zemindar and where there is no dispute as to any 
proprietary right between them, It will, however, 
be unduly restricting the scope of the section and 
defeating the purpose for which it has been enact- 
ed to hold that it wil! not apply unless each party 
admits the other party to be a zemindar or pro- 





prietor...Sonapatr KUMARI V. KIRTYANAND SINGH 
ca Pat. 433 
„ Second appeal. Srg Practice 654. 


Questicn whether road is public or private— 


When the question is whether a road is a publio: 
road or a private road, the question is one of law, 
rather than one of fact and in any case’ it is partly a 
question of law. Racuusar v MADARI Oudh 638 
Sikh Gurdwaras Act (VIII of 1925), s.16— 

Granth Sahib braught to institution and read on 

particular occasions— Whether makes institution 

Sikh Gurdwara— Held, that institution known as 

Nanak Sar at Dinga is not a Sikh Gurdwara. 

‘Held, that the institution known as Nanak Sar- 
situated at Dinga inthe Gujrat District is not a 
Sikh Gurdwara. 

The ‘facts that the Granth Sahib used to be 
brought to the place for special occasions, that 
the Baisakhi Fair was held there and the person in | 
charge opened the Granth Sahib on the occasion 
for the benefit ofthe pilgrims and incidentally 
collected some money, do not by any means lead 
to the inference that the place was originally 
meant for public worship by Sikhs or that the 
worship of theGranth Sahib was going on there, 
so asto makeit a Sikh Gurdwara. Harnam Das, 
Kazan SINGH Lah, 844 
—s. 16 (2) (lil)—Essentials to establish that 

institution is Sikh Gurdwara—Evidence that it 

was used for public worship by Sikhs—Whether 
sufficient—Inference that it wasestablished for 
public worship, if arises, 

The questions whether the institution was estab- 
lished for use by Sikhs for the purpose of public 
worship and whether it was used for such worship 
by Sikhs are two distinct questions. In order to 
establish that an institution is a Sikh Gurdwara 
it is not sufficient to producé satisfactory evidence 
on the s2zcond question only and ask the Court 
to infer that the institution was established for 
the purpose of public worship: 

Beld, on the evidence, that Dera Bawa Dopehr 
Das, situate at Gurm tahsil, District Ludhiana, 
was not founded for public worship.“Harnam Das v, 
Rue SINGH Lah. 142, 
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Speclfic performance— Contract, when can be 
enforced against minor's guardian. 
Where the guardian or ‘manager enters into a 
contract for sale of immovable property on behalf 


of the minor, and the legal necessity for such sale 
-, has been proved, the contract can be 
enforced. Branamprto Saov. Haro Sineu Pat. 327 

Suit for specific performance of agreement 

—Damages, if can be awarded in lieu of enforce- 

ment, when not directly claimed in plaint. 

In a suit for specific performance of an agreement 
it ia always possible for the Court if it does not 
think fit to enforce the agreement specifically, to 
award damages in lieu of enforcement, even if not 
directly claimed in the plaint, U Aune Dinv.B K. 
Haver Rang. 26 


Specific Relief Act (l of 1877), ss. 14, 15, 16, 
17, 19—Contract by defendant to sell house—House 
belonging to defendant and his minor brother— 
Specific performance as regards half the house 
and compensation for the breach granted—Com- 
pensation, if could be granted. 

The defendant entered into a contract for sale 
to plaintiff for Rs. 600, of a house which belonged 
jointly tothe defendant and his minor brother, Both 
the lower Oourts concurrently found ‘that the 
defendant was not competent to enter into the con- 
tract on behalfof his minor brother. ‘Taez lower 
Appellate Court granted the specific performance.of 
contract relating to 
for the breach of contract on the 


dant: 

Held, that as the portion of the contract which 
must be left unperformed is equal to the other 
portion in respect of which the decree for specific 


peformance had been given, it was impoasible to say 
that the part _unperformed was small. Section li, 
Specific Relief Act could not in the circumstances 
apply to the case. The case was, therefore, governed 
bys. 15 of the Act. It clearly shows that if, the plaintiff 
desires to have a decree for -specific performance of 
part of the contract he must relinquish all claim to 
compensation for the default on the part of the 
defendant. Anant Ram v. Sarsu Prasan Oudh 570 


S. 27 (b)—Specific enforcement of contract 
against subsequent purchaser —Issentials to be 
satisfied, ` 
In order that the performance of a contract be 

specifically enforced as against the subsequent pur- 
chaser, it must be shown that he had notice of the 
previous contract and also that the contract is 
valid, BRAHAMDEO Sao v. Haro SINGH Pat. 327 

8. 42~— Right of -suit under — Mere 
apprehension in plaintiff's mind — Whether , gives 
him right to sue under s. 42. ; 

A mere apprehension existing in the mind of 
the plaintif does not give him any right to 
sue under 8. 42, Specific Relief Act. The fact that the 
defendants in their written pleas did not con- 
cede the plaintiff's alleged jegal character also 
does have retrospective effect so as to 
create a cause of action for the suit, Friem Jactu 
Mat-Kounpan LAL v. Laxsuman Das . Pesh. 523 


5.42 (2)—Amendment converting declaratory . 


suit into one 
Court to grant, : 
Itis open to the Appellate Court to allow an 
amendment of the plaint so as to convert a suit for a 
declaration into one for possession, BAL MUKAND v. 
MADAN Goran Lah. 1024 


Jor possession—Power of Appellate 


Stamp Act (ll of 1899), Sch, I,-Arts, 12,15 as . 


amended by Burma Act Il of 1932—‘Value’, 
meaning of~Value not stated in instrument—V alue 
` for purposes of stamp duty—How to be computed— 


” 
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-< property at the time of tiling 


half the house and damage ; 
part of the defeñ- 
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Application to file award—Award relating to 

Buddhist monastery—Stamp duty payable. g 

The word “value” isnot defined in the Stam 
Act, but when the value of the property wit 
which the instrument in question is concerned, 
is not stated in the instrument, its value for 
purposes of stamp duty must be taken to be the 
price which could be -obtained for it on a sale 
in open market. As a Buddhist monastery is 
exira commercium and, therefore, bas no market 
value, in assessing the stamp duty payable onan 
award relating toa Buddhist monastery it must 
be held that the monastery has no value. Con- 
sequently, where the award which is sought to 
be filed under the provisions of Sch. lI, para. 20, 
Civil Procedure Code, relates to possession of a 
Buddhist monastery, the stamp duty payable is 
the minimum amount payable under Art. 12,. 
read with Art. 15, Stamp Act, as amended by 
Burma Act JI of 1932, that is, two annas. 
Insuch cases what has to be considered is, nota 
the value which the appellants may placeon the 
their application for 
the purpose of invoking the jurisdiction of the Court, 
but the value of the property at the time of the 
making of the award, Mauna Po Tun v. U Sanpiwara 


Rang. 44 
——— Sch. |, Art. 23, s. 24--Stamp duty 
payable on instrument—How to be determined, 
in discharge of debt 
due: byxtransferor — Amount mentioned less than 
actual amount due—Balance stated as having been 
waived— Stamp dûty payable on conveyance. 
The stamp duty¢payable upon an instrument must 
be determined by-referring to the terms of the docu- 
ment, and the Court zis, not entitled to. take into 
consideration evidence de-hörş the instrument itself, 


the revenue authorities must have regard only to“ 


what the parties to the instrument have elected to 
state the consideration to be, but that the duty must 
be assessed upon the amount or value of the con- 
sideration for the transfer as disclosed upon an exa- 
mination of the terms of the instrument asa 
whole. ARa 

In a conveyance of immovable property consisting 
of paddy and garden land, the consideration passing 
to the transferor for executing the conveyance was 
stated to be a total sum of Rs. 300 made up of Rs. 250 
being the total of two items of principal sum and 
Rs 10 being the balance of interest arrived at by 
waiving (literally reducing) Rs. 145-11-0, out of 
Rs. 195-14-0 the total of twoitems of interest : 

Held, that the agreement to release the balance of 
the debt formed part of the consideration passing to 
the transferor for executing the conveyance and that 
the consideration for the conveyance as set forth 
therein was the cancellation of the whole debt, the 
principal sum and- Rs. 50 due as interest thereon 
being treated as having thereby been repaid and the 
transferee agreeing upon the due execution of the 
conveyance to waive or release the balance of the 
interest. The amount of stamp duty leviable -was 
upon Rs, 445-14-0. In re O. R.M. M. L A. QHETTYAR 
Firu Rang. 538 S B 
Statute of Westminster, 1931, effect of. Sgr 

Irish Free State Conetitution (Amendment No. 22) 

Act, 1933 : 578- 
——— cols. 2, 3, 7—Interpretation and effect. 

The nature of the appeal from Dominion or Colos 
nial Courts to His Majesty in Council, summarised’ 
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‘Bhe limitations imposed on_the Dominion Legis- 
lature by the Colonial Laws Validity Act and by 
the principle or rule that its powers were limited by 
the doctrine forbidding ‘extra-territorial legislation, 
have now been abrogated by the Statute of West- 
minster, There now remain only such limitations as 
flow from the Act itself, the operation of which as 
affecting the competence of Dominion legislation was 
saved by s. 7 of the Statute, a section which excludes 
from the competence of the Dominion and Provincial 
Parliaments any power of “repeal, amendment or al- 
teration of thè Act. Brirish CoaL OokPoRATION V. 


TRE Kixa P.C. 571 
Succession Act (XXXIX of 1925). Ses Execution 
81 

s. 82. Sze Will 888 








s 301—Power to remove executor and to 
provide successor —Whether-conferred only on High 
Court—Regular suit for the relief—Maintainability 
Proceedings for removal —Whether of civil 
nature within 3,9, Civil Procedure Code (Act V of 

` 1903). 

The en to remove an executor and to provide for 
a successor to his office -is one conferred upon the 
High Court alone by s. 501, Succession Act, and such 
relief cannot be sought by regular suit. 

There isno power in the Oourts to remove an 
executor by virtue of their jurisdiction under 8. 9, 
Divil Procedure Code, and hence there is no presump- , 
tion against a construction of 8. 301, Succession Act, 
in such a manner as to oust or limit the jurisdiction 
of the ordinary Court. Karam Devi v. RADHA KISHAN 

Lah’87 

.—— 8. 303—Son obtaining probate of deceased 
mother—Mother having put aside -sum of money as 
share of her mother's brother —Son depositing money 
in Bank—Plaintiff obtaining letters of adminis- 
tration de bonis non of mother's mother—Money 
set apart handed over to ` plainliff—Son sought to 


account for interest— Originating summons, if lies— - 


- Leave under cl.-12 of Charter, necessity of— 
` Limitation for claim—Limitation Act IX of 1908), 

Sch 1, Arts. 120, 62, 

One E died intestate, on January 15, 1896, leaving 
some next of kin Letters of administration were 
obtained to her estate by her daughter. That daughter 
died on April4, 1905, andber son. the defendant 

obtained probate of her will. His mother had, put 
aside a sum of money said to be some Rs. 17,413-8-0 
as the share of one of the brothers of E, whose where- 
abouts were unknown. The defendant deposited this 
money ina Bank on interest. The present plaintiff 
obtained letters of administration de bonis non on 
December 21, 1933, to the estate of E. The defendant 
paid over to her the sum of Rs. 17,413-8-0 as the share 
of the brother. The plaintiff applied on an originat- 
ing summons seeking to make the defendant ac- 
count forall interest obtained or which may be 
deemed to have been earned by this sum of Rs. 17,0(0 
since 1905, and foran inquiry as to what moneys 
came into his hands : $ 

Held (4) that the question was one which arose in 
the administration of the estate and there being no 
disputed question of fact, an originating summons 
Jey In re Powers (1), relied on. : ; ' 

vit) that the defendant was not an executor de son 
tort; . 

(itt) that even if the proceedings were not asuit, 
without leave under cl. 12, itwas nota proceeding 
warranted underthe Oharter and by adjourning the 
matter into Oourt and at the same time giving leave 
under cl. 120fthe Charter, the Court ‘could not 
give itself jurisdiction; - 
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(iv) that Art. 6?, Limitation Act would not apply but 
Art. 120 applied. The defendant was not holding 
under an express trust, but the claim against him was 
an equitable claim, and by taking charge of a fund as 
executor to his mother, in respect of which the 
mother was clearly a trustee, although not holding 
on an express trust, the defendant, although he was 
not a derivative executor, rendered himself liable in 
equity to account forthe fund, and therefore this 
claim was within Art. 120: and as there had been no 
denialofor infringement of the right claimed, the 
claim was not barred by limitation. In the goods of 
Mers. ELIZA MARTIN Cal. 936 
Suit valuatlon—Jurisdiction, how tobe determined 

— Valuation of suit—Method of assessment —Value 

of benefit to plaintiffs. 

The décision on the question of court-fee cannot 
conclude the question of jurisdiction. In cases where 
the court-fee valuation must be adopted for the 
purpose of jurisdiction also the two quertions need 
not be separately considered. Though the Act for 
court-fee purposes provides an artificial valuation, 
the plaintiffs for the purpose of jurisdiction are 
bound to assess the relief they claim; on the basis 
of the value of the benefit they seek to obtain by the 
filing of the suit. 

Such benefit depends on the duration of the widow's 
life andthe solution of this question may be sought 
in the mortality tables constructed for life assurance 
purposes, RAJAMMAL v. THYAGARAJA AYYAR 

Mad. 1033 
Power of Court to revise valuation at late 
stage. 

The Court has power to revise the valuation of 
the suit even when the case has been sent back to it 
for disposal after an orderof remand. Maroor SAHIB 
V AYYAKANNU NAICKER Mad, 94 
Surety —Embezzlement—Liability of sureties— Mere 

laches of obligee or-{negligence in supervision—W he- 
ther grounds for discharging surety—Second surety 
executing security:bond during continuance of first 
bond—Liubility of first surety, if ceases on execu- 
tion of second surety’s bond. : 

Mere laches of the obligee, or a mere passive ac- 
quiescence by the obligee in acts which are contrary 
to the conditions of a bond, is not sufficient of itself 
to.relieve the sureties, Mere non-exercise of their 
right of superintendence by people having that right 
does not discharge persons standing surety for those 
who are under supervision from their liability as 
sureties’ 

K was the accountantofe Union and was autho- 
rised to receive and disburse monies. On 
December 23, 1925, S became surety on his behalf 
for the faithful discharge of his duties in the 
amount of Rs. 2,00). 
though K might be promoted to some higher post 
the surety would be liable to the extent indicated if 
K showed any neglect or dishonesty in the discharge 
of his duties. On May 27, 1927, the Union demanded 
security fo the extent of Rs. 5,030 and this 
was furnished by R, the terms of the bond being 
the same as those of the bond given by S. It 
‘appeared that K embezzled.certain amounts: and 
this sum with interest was claimed. irom the sureties. 
The sureties accused the Union of negligence and 
pleaded that as it allowed K to run away it could 
not enforce any liability against them. S also pleaded 
that his security bond had as a matter of fact been 
discharged and that he was not liable for any of the 
sums embezzled : LA i 

Held, that the sureties were not discharged on the 
ground -of negligence -in supervision, that R could 


The bond stated that even ` 


rN 
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only be held liable to the exteat of embezzlements 
subsequent to the date of his secu ity bond while 
S would be liable as surety to the extent of his 
security bond for embezzlements prior to R's becoming 
surety, Sonepat CO-OPERATIVE SOCIETY, LTD, v. Kapuri 
LaL Lah.124 
Sureties giving security to certain amount 
pending disposal of suit— Sureties, if liable until 
disposal of suit by final orders in it. 

Where the terms of a security bond were that the 
sureties gaye securities to the value of Rs. €00, 
pending the disposal of the suit ; 

Held, that the words “ pending ` the disposal of 
the case” must be construed as meaning pending 
the final disposal of the case and that the obvious 
meaning of the bond and the intention of its exe- 
cutants was that they were to remain sureties until 


the disposal of the suit by final orders in it. 
LEKHURAM v, Sain Dass Rang. 280 
Tort, Sez Damages 854 





Negligence—Keeping dangerous articles like 
tartary— Keeper does so at his risk— Failure to store 
them in place where they are not likely to be set off 
by impact or oiher means—Accident— Keeper, if 
guilty of negligence. 

A person who keeps dangerous articles such es 
tartary does so at his periland is under a duty to 
others to see that they ara stored in a place where 
they are not likely to be set off by impact or any 
other means, If he fails toso store them, he is 
guilty of negligence if an accident happens in 
consequence, SaLian ManamMaD Hasr Ipranim v, N. 
ABDUL KAMATH SAHIR Mad. 991 
Trespass—Person not entitled to possession of 

goods —Whether can sue simply for trespass— Suit 

for damages — Right of action, if exists when ir jury 
is to right in respect of goods — Damages—Principlzs 
of assessment in such suit—Proof of actual loss of 

business —Necessity of. 2 

Quaaction for trespass simply, an owner will not 
be entitled to sue unless entitléd tó possession. When 
the owner is not entitled to possession, he has a 
right of action to sue for damages if there has been 
some permanent injury to the goods regarding which 
trespass has taken place. Even though the injury 
is nottothegoods butto a right in respect of the 
goods, there is causa of action. 

Ina suit for damages for trespass by an owner not 
entitled to possession, the principle applicable in the 
case of trespass to or detention of goods ofa person 
entitled to possession, cannot be applied. The plain- 
tiff has to show circumstances pointing to an actual 
lossof business of some kind. Where this isnot 
proved, he is only entitled to nominal damages, UDAI 
CHAND PANNALAL v. THANSING Karamcuanp Cal, 937 
Trade-mark—Passing off suit—Name, if and when 

entitled to protection—Reputation once de facto 

established— Protection of Courts, right to—Deception 

— Temptation likely to ‘be offered should be con- 

sidered—Matters to be considered by Court. 

There is no principle which demands that a name, 
if substantially and widely established, should be 
the less entitled to protection, because there are 
exceptions tothe rule, There is great difficulty in 
perceiving why, upon the ground of public policy 
or otherwise, a reputation, once de facto found to be 
established, in a word of even universal currency in 
relation to a restricted class of goods should be dis- 
entitled to the protection of the Courts, 

In passing off cases, the Court is entitled to inquire, 
not only whether euch deception ís likely to arise 
from the initiative of purchasers themselves; but also 
whether a temptation is likely to be offered to un- 
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scrupulous traders to make use of any available 
similarity of name. , e 

There is no difference in éssencs betwaen a case 
in which deception has,or has not, yet occurr- 
ed 

The Oourt has to consider the ordinary characteris- 
tics and ths normal sense of discrimination, or lack 
of it, not only of those experienced dealera who 
purchass from one another but also of those 
small retailers ia district towns and villages 
who purchase from the larger dealers and of the “man 
in the street’ who is the ultimate purchaser. ABDULLA 
ALLY Moyuamep MOTIWALLA v. MOHAMMAD IBRAHIM & 
Co. Rang. 902 


“Passing off" suit — Naturz of — Nature of 
proof to be adduced by plaintiff. 

The passing off suit is, in essence, a suit in defence 
of the plaintiff's right of property in the particular 
nama, make or get-up he claims and inthe goodwill 
he attributes thereto. Io every case, the 
plaintiff must first establish that he has ac- 
quired for himself or his goods a sufficient reputa- 
tion, underthe mark, or under thename by which, 
in consequence of the use.of that mark, his goods 
have come to be kaown, to entitle him to treat it as hig 
own, and to bə protected. ABDULLA ALLY MOHAMED 
MOoTIWALLA, LTD v, Mosamep Erran & Co, 

Rang. 902 
Passing off suit—Prirciple underlying pro: 
tecticn to be given by Court — Intention — Relevancy 


of. 

AN may deliberately st out to filch his rival's 
trade by a calculated copy of his trademark or get- 
up; or he may, whils astute enough to avoid what 
he conceives to bə a cynitally deliberate copy, 
endeavour, or even be content, to get near thereto as 
is possible consistently with his remaining outside 
the reach of the jurisdiction of the Court; or ha 
may assume an offensive mark or get-up by care- 
lessness or even inadvertence. If the result be a 
reasonable probability of deception, there is no 
principle which prevents the Oourt protecting the 
owner of the infringed mark in each of these 
cases. 

The relevance of intention is merely that when 
dishonest intention is present, the Oourt’s task in 
detecting a probability of deception becomes less 
burdensome. ABDULLA ALLY Mouamgp MOTIWALLGA v. 
MOHAMMAD EBRARIM & Oo. Rang. 902 
Trade Unions Act (XVIof 1926), s. 17. Sen 

Oriminal Law Amendment Act, 1932, s. 7 618 


Transfer of Property Act (IV of 1882), ss. 3, 
130—Partition deed between brothers—Annuity to 


mother—Charge on immovable property — Whether 


actionable claim, 
After the death of the father, the son executed a 


deed of partition which contained, inter alia, a 
promise by the sons to pay the annuity in two 
instalments, to their mother, in lieu of her share in 
the inheritance and interest thereon in the event 
of failure to pay the money on the- due date. Asa 
security for theregular payment of the money, each 
son created in favour of the mother a charge for the 
annuity on one of the properties allotted to him on 
partition and specified in the deed; and authorised 
her to realise the amount due toher from that 
property, if he committed a default in payment, 
The elder soa did not make any payment to the 
lady, with the result that in July, 1922, he owed to 
her a large sum of money in respect of three instal 
ments and interest thereon, On July 22, 1922, she 
transferred tothe younger son her claim to recovey 
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the money, which amounted to Rs. 19,288, with “all 
the right, title, and,-interest” in respect of that debt, 
and® the right to recover interest thereon. Thè 
deed of transfer was registered : ` 
Held, that the right of the mother to recover the 
arrearsofher annuity was a debt, which, though 
charged upon immovable property, was not secured 
by a mortgage ; and her claim amounted to an “action- 
able claim” as defined by s.^8of the Transfer of 
Property Act; IV of 1882. That’claim was undoubted- 
ly transferred by her to the younger son bya 
registered deed of gift, which complied with the 
requirements of s. 130 of the statute. 
_ Held, also, that not only was ‘the debt transferred 


but also the security for the debt. SaTznpra NATH 
OHOUDHURY V, JATINDRA Nats CHOUDHURY P. c. 419 
—~———s, 6 (d). Sze Hindu Law 853 





s. 6 (e)—Right to sue for damages for breach 
of contracti— Whether capable of assignment — 
Actionable: claim. : 

A mere right to sue for damages for breach of a 
eontract ig not property which is capable of 
assignment, , Monan Lan Lap». Morr Lan MARWADI 

un : Nag. 587 

Pa s.'10—Sale deed—Clause that property 

“should net: be sold excépt to vendor or his heir— 

Restraint: of alienation—Held contrary. to 3.10 and 
‘ hence void.. : ana : 

_ Where in a sale deed there is aclause that the 

vendee should not transfer the property by mort- 

gage, or gift ‘or saleto any one exrept the vendor 
or his heirs, the clause is contrary tos. 10, Transfer 
of Property Act, being in restraint of alienation 
and, therefore, void, Gayast Ram © 2, SHAHABUDDIN 
: : l All. 897 

ss. 40, 54—Purchase subsequent to altach- 
ment—Agreement to sell prior to attachment—Sale, 
if prevails over attachment — Right of vendor to 

. unpad balance of purchase money — Efect of 
attachment. : . 

. Where the purchase of property is subsequent to 

the attachment but the agreement in pursuance of 

which the purchase was made was prior to the 
attachment, the purchase prevails over the attach- 
ment, and where the vendor has ` a right asto the 
unpaid balance of the purchase money on the date of 
the attachment, the attachment holds good to the 
extent of that balance inasmuch as what was and 
could be attached by the creditor, was the right, 
title and interest of his debtor at the date of the 
attachment, PAPARAJU VEERARAGHAVAYYA V. KILLARU 

Kamara Devi Mad. 1104 

7 s. 41—Reasonable care what is. . 

- All that 8.4L requires is that the transferee should 

take “reasonable care to ascertain that the transferor 

had power to make the transfer", What is “reason- 
able care” is & question of fact and depends upon the 

‘circumstances of the case. Reasonable care would 

ordinarily include inquiry, but in exceptional 

circumstances jit may not be considered essential, 











D. A, V. COLLEGE REGISTERED Soorery, LAHORE v. 
Umrao SINGH Lak, 92 
—ss, 41, 3—Property conveyed in trust to 





plaintiff —Ọriginal owners allowed to manage and 
pass off. as ostensible owners—Sale to defendants— 
Purchase`in good faith—S.41, if applies. 
Where-the, plaintifs to whom certain properties 
were conveyed in trust never took any stepsto assert 
‘their right-but-the vendors continued to manage the 
properties in the ,same way as before and they sold 
them to the defendant who acted in good faith : 
Held, that-the vendors acted as ostensible owners 
, of the property and that s, 41, Transfer of Property 


INDIAN CASES. 


. ` Transaction, if one of 
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Transfer of Property Act— contd. 
Act, applied. D. A. V. COLLEGE REGISTERED SOCIETY, 
LAHORE v. Umrao SINGH Lah. 92 





$, 53, Sue Provincial Insolvency Act, 1920, 
s. 4 : 680 
s. 53— Transfer, when amounts to fraud— 
Preference of one creditor- fraudulent in insolvency 
law —Whetler can beimpeached under general law. 
Apart from the’ law of bankruptcy, a creditor 
may take a transfer, although he is fully aware that 
the other creditors are thereby defeated and even 
when proceedings at their instance are pending. 
The principle is this: what the law contemplates 
is the defeating or the delaying of creditors, by 
‘which is meant the whole body of creditors, and 
so long as there is even a single creditor who 
takes the - benefit, it cannot be said that the 
transfer amounts to a fraud; all the creditors not 
having been defrauded, the preference of one 
creditor to another even though fraudulent in the . 
Jaw of insolvency, cannot be impeached under the 
general Jaw, DESAMSETTI VENKANNA v, OFFICIAL 
-RECHIVER, RAJABMUNDRY i Mad. 559 
s$. 53-A, Ses Transfer of Property Act, 
18£2, s. 107 98 FB 
s. 53-A, whether retrospective. . 

Section 53-A, Transfer of Property Act, does 
affect any proceeding commenced before 
amending Act of 1529. It is not 
tive. RAMKRISHNA JHAY. JAINANDAN JHA 








not 
the 
retrospec- 


i Pat. 98 F B 
—_-—s 53-A as amended by Act XX of 1929 
—Previous lessee in possession under his lease, and 
continuously paying fixed rent—Suit by subsequent 
lessee—Doctrine of part performance, if applies— 

S. 53-A, if has retrospective effect. 

Where the previous lessee has taken possession of 
the land in dispute under his lease and has been 
continuously paying the fixed rent to the landlords, 
the subsequent lessee's suit to dispossess the previous 
lessee will failas the doctrine of part performance ` 
applies to the case. . 

Section 53-A, Transfer cf Property. -Act, merely 
gives statutory recognition to the equitable doctrine 
of part performance and applies to leases also, Ac- 
cording to the amended Act XX of 1929, s. 53-A was 
intended tu have retrospective effect. BANARSI Das 





v. ALI MUHAMMAD Lah. 839 
Ls. 54. Ske Transfer of Property Act, 1882, 
s. 40 1104 





s. 55 (1) (d)— Purchaser from Official 
Assignee—Right to call upon Official Assignee to 
execute sale in favour -of his nominee who has 
purchased from him. 

A purchaser from the Official Assignee can call 
upon the Official Assignee to execute a proper con- 
veyance -to the purchaser or his nominee to whom he 
has sold the property. In this respect there is nothing 
in the Transfer of Property Act, which puts the law 
ona different footing from that in England. RAHIM- 
TULLA LowJI DAMANI V. OFFIOIAL AsSIGNEE, BOMBAY 

Bom. 1062 
— s$. 58 (©, proviso—Sale—Agreement to re- 
“purchase, contained ` in subsequent document— 

; sale or mortgage—'Deem', 

meaning of. ` 

_Where the document of sale is one of outright eale 


“with no agreement of re-purchase, and theagreement 


to re-purchase is ‘contained jn a subsequent docu- 


- ment, the transaction chall not be deemed to be one 
“of mortgage, t. e., 


it shall be deemed to be one of 
sale, The word ‘deem’ means’ ‘consider as’ or ‘equi- 
valent to’. Ma SEIN Nyo v. Mause San Pe Rang. 179 
ss, 58 (d) 59—Usufructuary mortgage 





rset 
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invalid for want of registration—Suit for posses- 

sion by owner by redemption—Maintainability of 

—Proper course for plaintiff—Suit for possession 

based on title. 

. Where a person has been put into possession of 
land as usufructuary mortgagee, and the mortgage is 
invalid for want of a registered document a suit for 
possession by the true owner by redemption of lands 
is not competent as the plaintiff in effect pleads and 
relies on anoral mortgage. For the same reason 
the defendants are not entitled to prove the alleged 
oral mortgage for an additional sum. 

The proper course for the plaintiff to have taken 
would be to have sued for possession relying on her 
title which was not and could not be disputed. To 
such a suit there would have been no defence, for the 
only ground upon which the defendants could have 
claimed toremain in possession would have been 
based upon the alleged rights which they had 
acquired under the oral mortgage which it was not 


permissible for them to rest their title and which. 


could not be proved. Ma Kyi v. Mauna THON ° 
Rang.565 F B 
ss. 67, 68— Usufructuary mortgage—Posses- 
sion not delivered to morigagee—Mortgagee entitled 
to possession—Period of redemption over— Property 
could be sold. 

Where on August 26,1924, the defendant execut- 
ed a usufructuary mortgage in favour of the 
plaintif and the time stipulated for redemption 
was five years and. the possession over the 
mortgaged property was not delivered to the 
mortgagee: 

Held, that the defendant failed to discharge 
-his obligation under the usufructuary mortgage of 
making over possession to the mortgagee. The 
mortgage money, therefore, became payable under 
8. 68, Transfer Property Act. As more than five years 
had elapsed from the date of mortgage, the mort- 
gage money had become due to the mortgagee under 
8. 67 and hence a decree for sale could be made under 
8, 67. ABDUL Rar Kuan v. Sant Ram Oudh 657 
———S. 92 as amended by Act XX of 1929 

—Whether gives right of mortgage io those who have 

obtained only a charge. is 

Act XX of 1929 does not clothe persons who under 


the previous law obtained only a charge withthe 
rights of a mortgagee, Ram Karan HIRALAL v 
JOGESHWAR Nog. 466 





—8. 95—Prior mortgage kept alive beneficial 
to person owning part of mortgaged property — 
Such person redeeming ‘prior mortgage—Whether 
substituted in place of prior mortgage—S. 95, af 
prevents such co-mortgagor from acquiring righis 
other than charge. . 

An owner of partofthe mortgaged property is not 
deprived of his priority over later mortgages by 
paying offan earlier mortgage. Whereit is advant- 
ageous to keep the former incumbrance alive, he steps 
into the shoes of the mortgagee of the property 
redeemed by him. In cases where itis clearly bene- 
ficial for the co-owner to keep the prior mortgage 
alive, 8 95, Transfer of Property Act, does not neces- 
sitate the extinguishment of the mortgage and the 
creation of a charge, Section 95 cannot be held to 
prevent a person who is a co-mortgagor from obtaining 
Tights in the mortgaged property other than a charge 
in some cases. The section does not apply where the 
co-mortgagor pays off an earlier. charge and treats 
himself as buying it;in sucha case he cannot be 

‘ considered toredeem the mortgaged property within 

the meaning of they section. RAMKARAN HIRALAL v. 
JOGESHWAR 2 Nag. 466 
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——~s, 100— Charge by operation of law— 

Personal remedy, 

If a charge-holder has all the rights of a sidfple 
mortgagee, he can, when the net proceeds of the sale 
have proved insufficient and jË the balance is 
legally recoverable from the defendant, claim a per- 
sonal decree for such amount, The mere fact that 
a charge has been created by operation of law does 
not disentitle the charge holder from pursuing the 
personal remedy, Basu Raw v, Inas ULLan All. 533 

S.100—Charge in decree on specified pro- 
perties for payment of decretal amount— Property, 
tPcan be sold in execution — Separate suit, if 

necessary—Civil Procedure Code (Act V of 1908), 

0. XXXIV, rr. 14, 15 — Applicability — Decree- 

holder should exhaust remedy against charged 

Property before proceeding against other property. 

Wherea decree creates a charge on specified pro- 
perties for payment of decretal amount, the decree 
can be executed and the properties ‘sold and a 
ceparate suit isnot necessary. Order XXXIV, rr.l4 
and 15, Civil Proceduie Code, do not apply 
to tbe case. But the decree-holder should 
be required to exhaust his Temedy against the 
charge first and then, if necessary, may procecd 
inthe ordinary way in execution as in a money 
decree, If thecharge is insufficient there is nothing 
to prevent the decree holder from proceeding 
against other property AL the same time, by 
specially indicating this property the parties evident- 
ly intended it to be the primary remedy and the 
judgment-debtor was entitled to act on this belief 
with regard to the rest of his property. It, therefore, 
might be-prejudicialto him if the decree-holder 
were allowed to desert his charge completely and 
suddenly pounce upon the other property. FATEH- 
OHAND'MANGILAL MARWADI v., INDIAN Uctton Co. LTD. 
or BomBAY Nag 292 

ss. 107, 53-A— Lessee executing registered 
kabuliyat to lessor—Lessor accepting and executing 
unregistered amalnamah—Kabuliyat, if creates valid 
lease—Acceptance, if can be proved either by 
amalnamah or oral evidence—Evidence Act. (I of 

1872), s. 91, i 

Where the lessee executes aregistered kabuliyat 
‘In favour of the lessors and it is accepted by 
the lessors by means of an unregistered amal- 
‘namah, no valid lease is constituted as the 
kabuliyat executed by the tenant is not a lease 
nor can the acceptance of the lessor be proved 
either by the amalnamah or by oral evidence, Raw- 
KRISHNA JHA V. JAINANDAN JHA Pat, 98 FB 
——— 8.111 (d)— Mortgage—Part of interest in 

mortgaged land remaining with mortgagee — M erger 

of interests of lessor and lessee in same person, if 
effected, 

A mortgage, as defined inthe Tranefer of Proper- 
ty Act, involvesa transfer of intereat in the mort- 
gaged land; and as long as part of this interest 
remains with the mortgagees it cannot be said that 
there has been a complete merger of the interests 
of the lessee and the lessor in the same person £0 
‘as to attract the operation of s. 111 (d), Transfer of 
Property Act. Paras Ram v, DHARAM CHAND 


; ©. Lah, 997 
:——— 8. 130.. Szx Transfer of Property Act, 1882, . 
s. 3 - 419 


Trust—Test to see if trust is private or public— 
Intention of testator io dedicate property for benefit 
of tdols—Trust, if public, ` 
The criterion for deciding whether a particular 

„trust is or is not of a priyate nature is whether the 


oa 
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said trustisor is not for the benefit of indivi- 
du@ls. 

A will recited, inter alia, that so long as the testa- 
tor remained alive, he would be the owner of the 
property, that after his death his heirs should take 
the property in equal shares with the exception of 
shevala and thakurdwara which he had built and 
dedicated for the benefit of his soul; that the heirs 
should defray the expenses of worship at the shevala 
and thakurdwara from the income of the houses and 
shops appertaining thereto; and out of the balance of 
the income they should do all necessary repairs df the 
thakurdwara and shevala and also of the houses and 
shops, and if any balance should remain thereafter, 
they were to devote it to charitable purposes and not 
to their own private expenses i; 

Held, that the recitals showed that the intention 
of the testator was that the property be dedicated for 
the benefit of the idols, which in its wider sense meant 
for the benefit of the public and that the trust was 
ofa public nature and not for the benefit of the in- 
dividual members of the family. Snzo SHANKER V. 
Kasar SHANKER All. 532 

Trustee, when can assert adverse title, Sze 

Adverse possession 17 
Trustee —Acceptance of vent by one of several co- 

trustees, effect of. 

Acceptance of rent by one of several co-trustees 
who has been held out by his co-trustees 4&3 


having authority to receive payments is sufii- 
cient to constitute a waiverof forfeiture. Satya 
NARAYAN SARMA V. VENKATARAMANA MURTI Mad 804 


Adverse possession—Whether can be claimed. 
No person, who has accepted the positicn of a 
rustee and has acquired property in that capacity 
an be permitted to assert an adverse title on 
his own behalf until he hes obtained a proper 
discharge from the trust with which he has clothed 
himself. Sugo Persan Misir v. Karim Bux All. 1019 
Trusts Act (Il of 1882), s. 91—Purchase of pro- 
perty with notice of prior contract in another's 
favour—Ownership—Righis inter se between the two 

— Suit for specific performance— Nature of direction 

to be made in decree—Deposit of full value of 

property — Encumbrances discharged by prior 

- purchaser- Right to amount 
purchaser, if entitled to charge on property—Vendor 
and purchaser. 

Under s. 91, Trusts Act,the natural result of a 
person having purchased a property with notice of 
the prior contract in another's favour is that the 
former must hold the 
the latter to the extent necessary to give effect to 
the contract. For all other purposes, and as between 
the purchaser avd his vendors, the former is the 
owner. Forthis reason in such circumstances the 
decree for specific performance , must direct the first 
purchaser also to join in executing the conveyance. 

But where the prior purchaser wasa party to the 
suit for specific performance and the decree in the 
“suit directs ‘the plaintiff in that suit (the subse- 

quent purchaser) to deposit in Court an amount repre- 
„senting the full value of the properly and not merely 
“the value of the equity of redemption subject to the 
mortgage, the prior purchuser who -had discharged 
the encumbrances on the property, is entitled to 
the amount deposited in Court. But he is not en- 
titled toa charge on. the -property in the hands of 
the subsequent purchaser, the plaintiff in the suit for 
specific performance. MADHAVARAPU SaTHIRASU V, 
MapDHAVARAPU VENKANNA Mad, 1056 
U. P. Court of Wards Act (ill of 1899), -8. 55, 
. Kee Representative suit 894 
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property for the. benefit of” 


. LATIF 
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U. P. Court of Wards Act—conceld. 


——— s. 55 —Disability —Application while under 
wardship, dismissed— Whether prejudices application 
after wardship has ceased. 

The dismissal of an application to be made parties 
to a suit, while the applicants are under wradship of 
the Court of Wards will not prejudice their appli- 
cation for the same relief after the wardship has come 
toan end. stmMA Rau v BENI PRASAD P. C 894 
U. P. District Boards Act (X of 1922),s 126 (2) 

Penal clauses in Act— Strict interpretation — Person 

not answering truthfully questions put _orally— 

Whether guilty under Penal Code (Act XLV of 

1860, s, 1.9. 

It is necessary to interpret the penal clauses of the 
U.P. District Boards Act very strictly and not to allow 
any latitude to the prosecution. 

A person is not legally bound to answer the ques- 
tions truthfully put to him orally under s. 126, U. P. 
District Boards Act, and he cannot be convicted 
under s. 179, Penal Code, on the ground that he did 
not answer the question truthfully, Kuxwia SEN v, 
EMPEROR Al. 119 
U. P. General Clauses Act! of 1904, s. 5. SEB 

Agra Pre-emption Act, 19:2, as amended by Act 

1922, 8. 19, proviso 157 
U. P. Land Revenue Act (Ill of 1901',s. 36— 

Ex-proprietary tenant agreeing to pay certain rent 

—Revenue Court ordering it to be entered— 


Tenant, if can subszquently challenge the rent, 

Where an exproprietary tenant executed a 
kabuliyat agreeing to pay a certaia rent, and 
the Revenue Court ordered that the nature of 
the tenancy should be changed and therent ` 
should be entered in accordance with the 
kabuliyat: 


Ileld, that it was tbe duty of the Revenue Court to 
fix the rent and in the absence of evidence 
to the contrary, it must be presumed that the 
Court did fix the rent and the tenant could not 
be allowed to challenge the rent subsequently 
in a suit for arrears of rent, Guarook Ù. ABDULLAH 
KHAN 7 All 521 

z s. 142—Proprietors, if jointly and severally 

responsible to Government for revenue and to 

assignee of revenue. 

Under s. 142, U P. Land Revenue Act, all the 
proprietors of a mohal are jointly and severally 
responsible to Government for the revenue for the 
time being assessed thereon. The liability’ of the 
proprietors is, therefore, joint and several and 
assignee of revenue, when he sues the proprietors” f 
for arrears of revenue due from them, is entitled tof 


enforce this joint and several responsibility. MEHRZIA ipi 


BEGAY v. GULZAR SINGH All. 1119 
U.P Municipalities Act (il of 1916), s 39— 
Election Rules under— Order ` of revising officer— 

Whether can be impugned in Civil Court 

The orders passed by the revising Committee or the 
District Magistrate under the election rules framed 
by the Local Government under s. 3) of the U. P. 
Municipalities Act are finaland cannot be impugned 
ina Civil Court. M. Niaz Anuap’ KHAN v. ABDUL 
All. 270 
——— s, 299 (1)—Bye-law of Notified Area 

Commitiee, that no person can ply trade of 

weighman without license—-'Person purchasing 

without employing weighmen, if guilty. 

Where a bye-law of the Notified Area Committee 
was to the effect that no person may ply the trade of 
a weighman without obtaining a license: 

Held, that they certainly had@ot made any bye- ` 
Jaw that no traneaction shall take place without 
the intervention of a weighman and consequently the 


~ 


the „ 


Vol. 157] 


U. P. Municipalities Act—coneld, 


purchasers of goods without employing weighmen 
could not be convicted for breach of any rules. DURJAN 
v. EMPEROR All. 1091 (a) 
Usurlous Loans Act {X of 1918),s. 3 (2), sub-cls, 

(a) (d)— Reasonable rate — Risk incurred—Usual 

terms at which creditor generally lends—Transaction, 

when can be said to be unfair — Provision that 
loan should be repaid within a year with compound 
interest at six monthly rests—Interference by Court 

—Propriety of. 

The provisions of sub-cl. (a) of cl. (2),8. 3 
Usurioug Loans Act, impose upon the Court the duty 
of coming to a conclusion as to what will be a 
reasonable rate of interest, having ragard to the risk 
incurred. It is very doubtful, if this will take in 
the usual terms at which the creditor has been in 
the habit of lending. But the very fact that very 
shortly prior to a loan, the creditor has lent to the 
ist defendant and to his mother at 133 per cent, simple 
interest is some argument against the creditor's 
general assertion that he has been usually lending 
at the rate of interest provided for in the docu. 
ment in question, : 

In finding whether a particular rate of interest is 
reasonable, each case must be dealt with on its own 
facts. 

It cannot be said that a transaction can be regard- 
ed as unfair within the meaning of sub-cl. (d) of 
cl, (2), 8. 3, only if some moral blame-worthiness can 
be ascribed to the creditor, in the sense that he has 
tricked the debtor into entering into that bargain. 
The terms of cl. (d) show that taking undue ad- 
vantage of the position of the debtor will no doubt 
be one category of cases falling under that clause 
but the earlier words also show that it is open to 
the Court to come to the conclusion that the transac- 
tion is substantially unfair, by taking into account 
the circumstances materially affecting the parties at 
the time of the loan. 

A debtor ought not to invoke the aid of the Court 
in his favour, merely because by his own default in 
repaying the loan the amount has swelled consider- 
ably. In a document providing for the re-pay ment 
of the loan within ayear, itis extraordinary that there 
should be a provision for compound interest with six 
monthly rests, It is only to this extent that the 
Court should interfere with the transaction: 

Held on facts’ that th ends of justice will be met by 
directing that compound interest at 18 percent. per 
: annum shall be calculated with annual rests. Nagns- 
WARA AyyaR v, M, L. M. RAMANATHAN RETITAR 


i Mad. 232 
Vendor and purchaser. Sem Trusts Act, 1882, 
8. OL 1056 


Agreement to purchase—Delivery agreed to 
be madeto another—Purchaser to send transfer 
form intimating name of firm to which delivery 
was to be made—Registered letter, intimating to 
whom delivery was to be given, refused—Transfer 
form not sent—Purchaser, if entitled to damages— 
Contract—Breach. 
The plaintifs and defendants who were mer- 

chants entered into a contract by which the plaintifis 
were to purchase from the defendants 
certain goods to be delivered on a cer- 
tain date. Delivery was not to be made 
to the plaintiffs themselves, butto one of four 
exporting companies referred to in the contract, 
and plaintiffs had to send to the. defendants at 
least six days before the due date what was known 
asa ‘transfer form,’ On this transfer form would 
be intimated the name ofthe firm to which the 
goods were tobe delivered. The plaintiffs sent 
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a registered letter to the defendants in which 
they intimated. that delivery was to be made 
to a certain company S & Co. and that that 
letter was refused by the defendants. On the 
same day the plaintifis wrote to S & Co, to 
inform them that the defendants would make 
the delivery and to request them to take delivery 
and make ‘payment to the defendants. Delivery 
was not made bythe defendants and the plaintiffs 
sued them for damages: : 

Held, that by not sending a transfer form to the 
defendants, the plaintiffs had broken the contract 


and hence were not entitled to damages, AMARA 
SESHAYYA & BROTHERS v, CHALAVADI VENKATASWAMI 
Mad,751 


Wajib-ul-arz—Tenants not parties in preparation 
—Custom against them—Value to be attached to 
such custom 
In a case in which the tenants are not parties to 

the preparation ofa waj ib-ul-arz, the ‘value to be 
attached to customs prejudicial to their interests and 
recorded ex parte at the instance of zemindars cannot 
be the same as in other cases in which the zemindars 
are responsible for dictating customs which concern 
themselves, 

Held, on evidence that there was no custom against 
transferability of houses in Bazar Kachhauna, which 
was a big commercial centre, by tenants and that 
the provisions of the wajib-ul-arz applicable to the 
case were ambiguous, Suyama KUMAR SINGH v. Sat 
NARAIN Oudh 654 
Whipping (Burma Amendment) Act of 1927, 

S. 3—'Punishment' in phrase ‘any other punishment’, 

meaning of—Penal Code (Act XLV of 1860’, s. 325 

—Offence under—Whipping in lieu of or in 

addition to fine—Whether can be awarded, 

The word ‘punishment’ in the phrase ‘any other 
punishment’ ins, 3, Whipping (Burma Amendment) 
Act, cannot be used in a general sense when it ig 
so particularly qualified, that is to say, when refer- 
ence is especially made to that punishment to which 
a person may be liable “under the Penal Code.” 
The punishment under s. 325, Penal Code, is either 
“imprisonment” or “imprisonment and fine," 
Therefore, a person committing an offence there 
under may be punished with whipping in lieu of or 
in addition to“ imprisonment” or in lieu of or in 
addition to ‘‘ imprisonment and fine ;” but as fine 
alone is notone of the punishments to which a 
person is liable under this section of the Penal 
Code, for an offence under section, whipping cannot 
be awarded in lieu of or in addition to fine alone, 
In other words, if whipping is inflicted as an alter- 
native punishment in a „case where the offence 
charged is punishable with imprisonment and fine 
no other punishment is to be added. EMPEROR v, 
ABDUL MAN Rang. 244 
Will—Construction—Intention of  testator—Sur- 

rounding circumstances, if to be considered—All 

parts of will not reconcilable with one another— 

Latter should prevatl—Succession Act (XXXIX 

of 1925), s, 82—Held, .on construction of will that 

absolute estate was conferred—Clauses repugnant to 
absolute estate created—Whether can cut down 
that estate—Validity of such clauses, 

In interpreting testamentary instruments it is the 
duty of the Oourt to find out the intention of the 
testator. That intention isto be gathered from the 
language used by the testator because it is the 
words used in the instrument, by which he hag 
conveyed the expression of his wishes, The mean- 
ing to be attached tothe words may, however, Be 
affected by surrounding circumstances ; and, when 
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this is the case, those circumstances should be taken 
into consideration. As laid down bys. 82 of the 
Succession Act, the meaning of any clause in a 
will is to be collected from the entire instrument ; 
and all the parts of awill are tobe construed with 
teference to each other and so as, if possible, to form 
one consistent whole. Where itis not possible to 
reconcile all the parts, the latter must prevail. 


A will anda codicil executed by the testator 
clearly showed that the testator was most anxious 
that no part of his estate should go to his uncle 


and his descendants, It was also clear that his wife 
A was the chief-object of his bounty. Paragraph 1 
contained a clause that she was to remain in pos- 
session and that “she may, on the occasion of any 
suitable and proper necessity arising, sell any share 
or part of the land or the entire estate, or she may 
make any other kind of transfer or may appoint 
anyone as her successor except.....-..--.- .. ‘The 
codicil referred to her as permanent owner like him- 


elf: 

Held, that whatever may be the exact.meaning of 
the phrase, it limited only her power of salo, but 
did not qualify the right of making any other kind 
of transfer or of appointing a successor and that the 

- view that he intended 'to give her an absolute estate 
of inheritance received confirmation from the expres- 
sions “ her successor " and “her estate” which were 
to be found in cls, 1, 2 and 4 of the will, and, therefore, 
jt must be held that the testator intended to bestow 
an absolute estate’ of inheritance upon the lady, 
She took an absolute estate of inheritance under the 
testamentary instrument of her husband, and she 
was competent to make any devise: 

Held, also that if certain subsequent clauses were 
repugnant to the absolute estate created in favour 
of the lady, they could not cut down that estate 
and must consequently be held to be 
RAMESHWAR BAKHSH SINGH V, 
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—_—.—-Universal legatee — Liability for debts of 
testator—Hindu Law—Liability of heirs, ` 
There is no reason why at universal legateé should 

stand ima more favourable, position than a universal: 

donee in respect of the liabilities of his testator, 

He is liable to the extent of the, property of 

the testator in his hands for the debts and liabili- 

ties of the testator. This is also in accordance with 
the general principles of Hindu Law governing the 
liability of heirs. Dwarka Swem v. HarimaR Bakusa 

Sinan Oudh 956 


WORDS AND PHRASES:— p 
Child, meaning of. Szz Oriminal Procedure Code, 
1898, s. 488 365 


Criminal proceeding, meaning of. See Bengal * 


Police Regulation Rules, r; 88-(b) a 1116 
Deem, meaning of. Sse Transfer of Property Act, 
1882, s. 58 (e) proviso. - “3 179 
Sankalpa, meaning of, Sex Hindu Law—Religious 
Endowment <i" 17 


“Seri” means “ryoti" in Telugu District. 
_ The word ‘seri’ is always used iù * the Kistna 
District in the sense in which- the word ‘ryott’ is 
used in the Madras Estates Land Act, and ‘seri 
land’ always means ‘land in which the tenant bas an 
occupancy right’. Appa Rao v. SRBERAMAREDDI 


: Mad, 988 

Surcharge, disallowance charge, etc, 

` meanings of. Sse Madras Local Boards Ast, 1920, 
e. 199 503° ` 


Value, meaning of. Sze Stamp Act, 1899, as 
amended by Burma Act, 1932, Sch, I, Art. 12 44 


Vamsastha, meaning of. Sez Hindu Law 602 
Words “appointed under the Act' Ins, 14, 
. II. Sen Religious Endowments Act, 1863, 5.5 202 


"Words “Makful and mustaghraq”. Sen Deed | 
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THIEVES AND PUNISHMENT. 


E. Y. Wiıziravs, M.D. 


The purpose: of this study was to deter- 
-mine whether there is any means of clarify- 


` ing the problem of the crime of theft, and- 


with it;its end result as far as the law is 
concerned, namely, punishment. 

Punishment is. still looked upon as the 
best method of checking crime, yet the 
effort seriously to understand and treat crime 
so that the individualmay be benefited and 

-Society better protected has lagged behind 
“immensely. It would seem. that if there 
. were no altruistic motive to warrant such a 
procedure, the cost of crime running into 
billions annually would furnish enough 
incentive. The greatest effort of the Court 
to-day seems to be to establish guilt, and 
quite frequently the method used is often 
one that would cast aspersion on obtaining 
this objective. Thus in this way, the law 
may even breed criminals by causing 
disrespect for it,. by the way in which.it is 
being administered. Each apparently new 
-crime is coped with by a new law, but 
without much attention to the causative 
factors. - To-day our laws arego numerous, 
that were an attempt made to enforce 
them all, cur already over-populated jails 
would be a disastrous sight. - : 

A large group- of men and women in our 
communities, repeatedly commit crimes in 
spite of the fact that a. prison sentence may 
follow. éach detection, They : certainly do 
not like prison, yet they seem ‘unable 
tokeep away, | This™ phenomenon alone 
should be sufficient’, fo arouse our curiosity: 
but our reaction to~these unfortunate ones 
is the Baumes Law or. others of a like 
nature that enforce life.. imprisonment, 
Here we leave ‘these individuals 
for the rest of their natural:lives: i 

Our attitude towards crime: is based on a 
philosophy th&t .has` -been dominant in 
England and'this country* for the past two 


centuries, This was based on the conception 


*United States of America— Hd. 
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-consideration. 


“Another 


to languish. 


that being adjudged assane we knew what 
was right and what was wrong. Since this 
was true, we should, therefore, be punished 
for any wrong we did. The idea of intent, 
intricacies of life and thus of society, the 
understanding of human nature with its E 
primitive impulses more powerful than any. > 
law of man, were never given one ‘iota of 
As a result, man was placed 
upon the pedestal he should occupy rather 
than the one upon which he actually stood. 
THIEVES 

The law has attempted to cope with the 
problem of theft by classifications of theft 
(petty theft, burglary, grand larceny, etc., 
and according to the method used for ex- 
ample with or without fire-arms, etc.), and 
‘to each of the classifications has attached 


-~ a certain penalty. Time and custom have 


allowed the judges especially to make some 
modifications ‘and interpretations, and the 
juries: and the opposing lawyers also to 
consider some of the circumstances. The 
psychiatrists, with their. deepér understand- 
ing of human complexities and variations, 
present additional important considerations. 
factor that has“often increased 
our difficulty along these Jines is the inter- 
pretation of theft often made by the law 
itself. (For example: Does stealing a 
bottle of milk bythe poor on the,one hand, 
and controlling a milk supply and charging 
exorbitant prices on the’ other, thus mak- 


„ing it impossible for the very poor to get 
“an adequate supply; come under the same 


category?) The outcome of the former, as 
far as.the law is concerned, would be self- 
evident. No one would dare predict the 
outcome of the latter as here may be raised 
the delicate question of intent. ‘fo the 
psychiatrists, however, they are one and 
the same problem only with a different 


manifestation. 


TYPES id 
The writer has, for a number of yearg 
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conversed rather freely with individuals 
whp have been imprisoned at one time or 
other in their lives. In this way he be- 
lieves that he has obtained more authentic 
material than such as is given under 
duress in Courts or under the fear of im- 
pending punishment. As a result of a 
study of these cases the following classifica- 
tion is-advanced with a view of rehabilita- 
tion on the one hand, and a better under- 
standing of the motives by the law on the 


other. Four outstanding types could be 
differentiated : 

I. Simple 

II. Symbolic 


IIL. Revolting or Revolutionary 
IV. Gangster 
J. Simple: In this type the desire for 
‘immediate gain” to.appease hunger, self- 
preservation, or some other claimant cause 
is noted. The advantage is more or less a 
` simple one. Depending upon the status of 
‘the individual in society it may be: 

(a) Forging cheques, false entries in 
book-keeping (cheating), black- 
mailing, etc., among the better 
classes. : : 

(b) Pan-handling, snatching pocketbocks 
etc., among the poorer group. 

Gradually a tolerance or habit may 

develop and with it a weakened conception 
‘of right and wrong (super-ego). These 
individuals, when caught the first time, 
generally exhibit a feeling of shame. 
Some few too may also develop a negati- 
-vistic reaction or show signs of irritability. 
‘When these individuals become habitual 
criminals their self-respect isdestroyed, No 
longer do they evince any feeling of shame, 
-and the stigma of being a thief carries with 
it a feeling -of indifference. Many take the 
matter rather lightly with only the desire 
for the termination of the sentence imposed. 
IL. Symbolic: Here the article stolen is 
not really wanted (Kleptomaniac), and guilt 
-is not so difficult to establish, though Friede- 
. mann (1) pointed out that this may be 
difficult at times, Punishment, while not 
‘desired, is well borne. It would seem, how- 
ever, that punishment only served to fur- 
ther identify these individuals with the 
condition or state with which they suffer. 
Getson (2) pointed out the masochistic atti- 
-tude among many individuals and the 
desire for punishment as an atonement for 
some wrong. I feel that many of these 
individualsalso fall in this group. 
“Thy ‘Kleptomania: Analytic and Forensic Aspects’ 
-z Fortschr. 
L (2) ‘The Neurotic Oriminal'—1932 _ 
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Ill. Revolting cr Revolutionary : The 
attitude of this group is that of opposition 
to government, society, authority, or probab- 
ly all combined. Acknowledgment may 
or may not be openly admitted, but cum- 
punction of conscience is seldom evidenced. 
These individuals even in prison are surly 
ard insurrectionistic with spirits undaunted 
and unconquered, so that in prison they 
may organize jail breaks and the like. 

Their robberies are not against the poor 
but against the rich, those in authority or 
institutions, public, quasi-public or private, 
Thus we find the robberyof banks, post- 
offices, business concerns, the homes of the 
rich, ete., are the media through which they 
hope to reap vengeance against the rich or 
the government. Danger means ‘little. in 
comparison with the pleasure of the act; nor 
is the money as such consequential. It it 
really were, after a lucrative ‘haul these 
individuals would settle’ down to enjoy the 
“fruits of their labour.” Instead they may 
spend it very freely or lightly, or may even 
bury it and continue their plunder. This 
reaction is in reality, a compulsion—a revolt 
against society, real or imaginary. Many 
individuals, better guided emotionally, find 
outlet for their tendency iù revojutionary 
socio-political organizations. ' 

The point to remember is that this reac- 
tion is against some phase of the present 
order, and in banditry it is present in its 
most destructible way. Invariably a para- 
noid trend -may be noted. 

IV. Gangster : This is the type born of 
poverty on the one hand,. and laxity of 
execution: of the laws and the “will to 
power” on the other. (Adler (3).) These 
individuals are copyists at best, and while 
not displeased with the present order, they 
are nevertheless displeased with their 
positionin the present order. They see no 
reason why they should bepoor, aad others 
rich and enjoying the best in life. Thus 
consciously while they detest the rich, they 
unconsciously admire and envy his power 
and prestige. They thus start enterprises 
of questionable nature and with lucrative 
returns from these they `soon find. they 
enjoy all the pleasures of the rich. Backed 
by the laxity of law enforcement these 
enterprises flourish outside of the law. 
Money, unlike in. Type IH (Revolting or. 
Revolutionary): is very important to this 
group. Itis symbolic of power, prestige, 
and domination. Frustration of their desiie 
may cause destruction in thése who dare to. 

(3) ‘Organ Inferiority and its physical compensation 
—N, &M, Disease Monograph Services, No, 24, i 
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do so, and even death. LExhibitionistic 
activities are quite often openly manifested 
asa demonstration of power. We see the 
“will-to-power” best manifested in these 
individuals, 

It must be admitted, however, that there 
may bea combination of any two or more 
of the above types, also that an individual 
may start out as one type, and depending 
upon favourable or unfavourable circum- 
stances may develop ‘into another type, 
Thus a Type IV (Gangster) may start out 
as a Type I (Simple), while a combination 
of Types III (Revolting or Revolutionary) 
and IV (Gangster), may give you an indi- 
vidual of the most desperate Type. f 

A few cases taken at random will no 
doubt help to establish these types or 
differences. a ; 

Case I: C.P. was a man about 28 years 
of age, unmarried, and from a family of .- 
seven. Food was never in abundance 
here, and the crops that were gathered on 
the farm, because of the exorbitant price 
of groceries which they were forced to pay, 
these had to be turned over to the grocer to 
meet this debt. The income from these 
crops was never quite enough, so that 
yearly this family became more and more 
indebted. Petty thefts wereresorted to by 
every one and condoned by the parents, 
At 17 the patient left home in search of 
better conditions, and found city life both 
intricate and difficult. Wages for the par- 
ticular type of work that he could do were 
very low, and when such jobs were not 
available he resorted to stealing. He has 
served three prison terms for these misde- , 
meanours, and only on the first occasion did 
he manifest any feeling of shame. He was 
told by a prisoner on the last occasion that 
only fools were sent to prison, and while he 
has not changed his habits to any material 
degree, he stated that he had changed his 
method. He points with delight to the fact 
that he has not been to prison for three 
years. pu 

This type would conform to Type I 
(Simple) mentioned, where the reaction was 
for simple gain. ` I 

Case II: F.M. was a youngster of high 
school age (about 17 years old). He is the’ 
oidest of a family of three. The father 
died when he was about 10 years of age and 
the mother was the only means of support. ‘ 
The boy noticed how little he had in com: 
parison with ` other ‘boys. Every nickel he 
came across in he house he would steal to 
buy candy and the Jike. Occasionally ` 
when sent to the grocery store he would 
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steal pears or apples that were within reach. 
On one occasion he heard that some of hig 
friends were going to Coney Island. Wn: 
able to resist the urge he swooped down 
on his mother's pocketbook and relieved her ' 
of one of her week's wages and started out 
with his friends. Early discovering her 
loss, the mother found him at Coney Island 
and relieved him of the portion he still had 
left. - i 

Here we see a youngster conforming to 
Type I (Simple) yet, nevertheless, a poten- 
tial Type IV (Gangster), because he coveted 
those who had plenty. 

Case IIIT: A man of about 38 years of 
age gave among his experience the 
following: 

I. Selling perfume in which only the 
top of the solution was real per- 
fume, the remainder being some 
other liquid. When this solution 
was used a, few times and the very 
top poured off, the remainder had - 
to be thrown away as being worth- 
less. 

Selling alcohol coloured by brown. 
sugar, and even with diluted hy- . 
drochloric acid. He carried a 
sample in another bottle as typical 
of the product he wished to dispose 


` of, 

III. Pocketbook trick (which was not 
explained) but which netted him 
hundreds of dollars. 

Here we see a combination of Types I 
(Simple) and IV (Gangster). On appear. - 
ance itis for simple gain, superimposed 
upon a deep seated desire and attempt to 
amass wealth by theft and trickery. 

Case IV: R. F., a young man 24 years 
ofage and unmarried, stole about fifteen 
automobiles over a period of five years. He 
sold none of these cars, but merely drove 
around in them till he was tired or when 
thesupply of gasoline ran out. He would 
leave them wherever he was and then walk 
home. He wassent to'prison several times 
for thess offences. Herealized it was‘wrong, 
but the urge was 80 great, he stated, that he 
was atthe wheel of the car driving before 
he realized what he was doing. To offset . 
this, his mother bought a carsothat he ` 
could have one at his disposal. Even this 
did not deter him. 

Because of the apparent -non-purposeful . 
movement and with no desire for gain I 
felt that this case came under the catgory of 
Type IL (Symbolic.) bes 

Case V: This was a woman of about 40 
years old and a habitual drinker. She 
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made it @ habit of stealing only black thread 
from department stores. She stored quite 
a.gveat quantity and yet has often bought 
when she actually had black thread, with 
which to do her sewing. 

This type I feel should also be considered 
under Type II (Symbolic), where the desire 
for gain is not manifested, and the reaction 
is non-purposeful. 

Case VI: F.B., a man of 33 years of age 
and married, but separated from his wife 
gave a brief history of his life as follows: 
He was in an orphan asylum as early as 
he can remember. Here he learned many 
vices and for these often he was severely 


` punished. . Punishment after a time meant 
nothing. At 16—18 years he stated that he. 


yan away and not many weeks thereafter he 
was caught stealing. Tn order not to be 
sent back to this Institution, he gave an 
age much higher than his own, and was 
given a long term in prison. 
stole because he was hungry, felt that his 
sentence was an unduly hard one, and vowed 
that some one would pay forit. He admit- 
ted that he had recently been paroled for 
another offence, and that he was “laying 
low” for atime. 

This type must be considered under Type 
III (Revolting or Revolutionary), where the 


` yeaction is against society and authority, 


Here we see also a Type I (Simple) trans- 
formed into a Type IIL (Revolting or 
Revolutionary), f 

Case VII: J. M., a man about 40 years of 
age, cited the following facts : - 

At the early age of 19 he started to 
peddle drugs because he said there was 
good money in it. He stated that he was 
very thrifty and soon he was doing business 
for himself, In addition he dealt in boot- 
legging and was also a business partner 
in a house of ill-repute. In the course of a 
few years he stated he had amassed quitea 
fortune. When he refused to merge with 
another group they “framed him” and in 
this way took over his territory. He served 
a short time and was then paroled. His 
wife disappeared while he was in prison 
and withher his whole fortune. At present 
he is in indifferent health not having been 
very well since his release from prison. AJl 
his life he has had the desire to be rich, 
and with the loss of all his money he is very 
much depreseed. 

This case would fall in Type IV (Gang- 
ster) where the} desire for wealth and to be 
jikethe rich is uppermost. i 

TREATMENT. - . 

Punishment for theft is indeed an attempt 


> 


He said he . 
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onthe part of the law to protect society. 
However, we can see that in general it has 
not attained its: objective. The act of 


sending men to prison for a number of: 


years, and then releasing them again into 
society from which they were taken with 
no more insight than before, and less equip- 
ped to cope with life than before, make 
prison an easier place in which to live. 
Their presence in prison is an indication 


in most instances of their inability to cope 


with life and society as it is. 
White (4) has pointed out the fallacy of 
sending men to prison for a number of 


years whether for punishment or to relieve: 


the anxiety of society, unless they can be 
helped or made better men during their 
incarceration. 
os treatment (which seems to be a prefer- 
able 
dered in two phases: 

I. Specific 

II. General : 

I. Spzorrro: Under this caption we would 
consider the treatment according to the 
types. : 

Type I (Simple): These individuals 
should be separated from long term pri- 


soners, iffor no other reason than the fact- 


that they tend to live too much for the 
moment, and thus often choose what to 
them seems tobe the easiest way out ofa 


difficulty. Shame is often marked among- 


these individuals, and the higher their social 
plane, the more it is manifested. The least 
exposure that can be given to the public, 
the better it is. Every effort should be 
made to belster their confidence in them- 
selves. They need encouragement, and 
often consider themselves unlucky to be 
caught. Hard work, probably a course in 
some line of occupation, and lessons in the 
true value of ownership and thrift, should 
be emphasized and institled in such indi- 


‘viduals. The term of incarceration should 
be as long as it takes for them to grasp 


these principles. Proper handling here may 
prevent further excursions into the field of 
crime. Bon Ee ; 

Type II (Symbolic) : This type is already 
recognized by the law as being an abnormal 
reaction, inasmuch as gain is not the 
motive. The reaction is symbolic of some 
repressed desire, and because of this such 
cases areturned over to the Psychiatrist for 
treatment. f 

Type III (Revolting or Revolutionary) : 
In this type we meet a cynical,group against 

(4) ‘Orimes and Criminals—Ferrar & Rinehart, 
New York. 


word to punishment) may be consi- 


w 
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society, authority and government. Even in 
prison their spiritsremain unconquered and 
undaunted. Since the government is their 
enemy, jail-breaks serve the same purpose 
to them as a bank-robbery. Separation 
from the rank and file of prisoners is always 
a safe procedure. They should be closely 
supervised and at the same time be given 
as much freedom as is compatible with 
safety as time goes by. 

These individuals are in genera] not only 
intelligent, but critical of life and its 
meaning. They have their ideas and ideals 
of what life should or should not be, and 
assume the authority of trying to change 
the present order to suit themselves. To 
force such individuals to live a vegetative 
existence only further embitter them, and 
sooner or later they invent meansfor conti- 
nuing theirrevenge. Society and its mean- 
ing should be “sold” to them; government 
and its meaning should be emphasized. 
Efforts should also be made to emphasize 
the right and the wrong way of redressing 
grievancesagainst society and government. 
Representatives of this type too often have 
a definite paranoid trend or colouring to 
their lives and thussee the world only from 


their point of view. Such factors should . 


be taken into consideration in their 
treatment. 
Type IV (Gangster): In this type we 


meet a group that is moreor less willing to 
conform to prison rules. They do this easi- 
ly for they feel it is the best way out in 
the end. These individuals are for the 
most part braggarts out of prison, but once 
in prison they are different individuals. 
Punishment is borne with great fortitude 
because they realize there is no other way 
out. Because of their libidinal investment 
this group might be considered as of the 
narcissistic type. (Freud (5).) 

Lessons in law enforcement in the power 
and intricacies of the government cannot 
be stressed too much. Investments such 
as are recognized by the government, which 
in the long run are the safer should be stress- 
ed over against those made in illegal ways. 

To carry out the ‘aforementioned ideas it 
would be necessary to have a staff assigned 
toour prisons composed of Psychiatrists, 


Jurists, Sociologists, Ministers and Econo.’ 


mists, This in the end would cost society 
less annually than the cost of crime it tries 
to prevent, or lessen. In this way too the 
necessary rehabilitations of prisoners may 
be accomplished. Such a body could also 
(a) ‘Libidinal Types’—Psyeho-Analyt—Quart 1: 4 
April 1932, i 
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act in an advisory capacity to the Court, 
andtoa large extent prevent the miscar- 
riage of justice by over-zealous and paral 
witnesses on the one hand, and law enforce- 
ment officers on the other. Above all, -the 
questions of, justice should be emphasized 
and not punishment or revenge by the law 
for society. 

II, Genera: The question of general 
health is fundamental. Too often this factor 
inthe causation of crime is overlooked. 
Berman (6) has called attention to a defec- 
tive endocrine system. This should be in- 
vestigated. The question of a defective 
mentality should also be carefully investi- 
gated, for there can be no doubt that a 
large proportion of our prison population 
is made up of just snch individuals, l 
- Nelson (7) has shown that Child Guidance 
Clinics should be established in or associated. 
with every school so as to get at our incipient 
cases, where treatment could be more effec-. 
tive. These clinics-should not be confined 
to children only, but to an equal: degree, to: 
the parents if such treatment is to be effec- 
tive, and insight gained. . A 

Lastly, when it becomes necessary to send: 
men to prison, the time element should þe 
arbitrary. The time should depend upon 
insight gained on the one hand, and an or- 
ganized effort on the part of the state on the 
other hand to see that they are redeemed by 
society. e i 

Unless we carry out some such reform, we: 
may expectas a result of imprisonment: 

L. A small number of individuals largely. 
from Type I (Simple) returning to 
society chastened. 

If. A second group determined to make. 
society pay for the anguish of mind 
and body that they suffered. - 


IM. A third group a bit wiser and more 
clever in the ways of crime as a. 
result of association, and with no 
greater element of stability, 

IV. A fourth group which, because of. 


continued failure, we shall keep in. 

prison. These will bə forced to. 

live in a vegetative state for the. 

rest of their natural lives, 

CoNOLUSIONS 

I. There are different types of thieves— 
Simple, Symbolic, Revolting or Re-. 
volutionary, and Gangster, ; 

2. The essential factor in dealing with a. 
person found guilty of the crime of 





(6) ‘Thé Glands Regulating Personality — Macmil- 
Jan 1922. 
(7) ‘Psychiatry and the Oriminel Lew'—Am Jour, 


- of Psych, 1933, 
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theft is-to establish the motive and 
what type of thief he is: punishment 


or rather treatment should be deter- 


- mined by the tyre. 
An injustice is perpetrated upon 
society when men are freed from 
prison with no insight and no more 
ability to take care of themselves than 
before incarceration. 
4. A stafi composed of psychiatrists, 
psychologists, jurists, priests and 
economists should be attached to each 
prison forthe purpose of rehabilitat- 
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ing prisoners. Such a staff should 

also act in an advisory capacity to 

the court, 

Thetime in prison should be arbit- 

rarily set, depending upon insight 

and willingness of society to receive 
these individuals back again. 

6. Child Guidance Clinics not only for 
children, but also for parents should 
be established in every community. 
—The Journal of Criminal Law and 
Criminology. 


or 





Notes of Recent English Cases. 


Copyright—Will of author bequeathing 
all his “private popers whatsoever and where- 
soever” to G—Manuscript of unpublished 
work—Copyright sold and work published 
—Sum received—How to be divided. f 

Oharles Dickens, the celebrated novelist, 
who died in 1870, bequeathed to his sister- 
in-law G “all my private'papers whatsoever 
and wheresoever” and bequeathed all his 
real and personal property including his 
copyrights in trust for his children. Among 
his private papers, there was an unpublish- 
ed work. The copyright of this was after- 
wards sold and the work was published in 


1934: 

` Held, that the manuscript aforesaid being 
a “private paper,” had passed under: the 
gift to G. But as the provisions of the 
Copyright Act were retrospective, the fact 
of ownership did not give G the copyright 
in it and the proceeds of the sale belonged 
to the residuary estate ofDickens. But as 
the sale of the copyright and the publication 
were possible only by the use of the 


manuscript, it was fair and equitable to 


divide the purchase money into two moieties 
between those representing the estate of 
Dickens and those entitled to claim under 
G's will. (Lord Hanworth, M, R., Romer and 
Maugham, LJJ: December 7, 1934): 
Dickens, In re; Dickens v. Hawksley, 104 
L. J. Ch, 174. 


Damages—Negligence—Injuries caused to 
Crown servants by defendants negligence— 
Expenses of treatment—Payment of salary 
during incapacity—Right of Crown to 
damages—Measure of damages. 

Where two airmen in the service of the 
Crown sustained injuries due to negligent 
driving of a lorry by the defendants’ 
servants and during their incapacity the 
Crown continued to pay their salary and 


provided them with hospital treatment free 
of charge: 

Held, that the Crown could recover from 
the defendant as damages the amount of 
salary paid and sums spent as hospital 
expenses, as the Crown sued as a master 
for loss of the services of his servant 
(Mackinnon, J. February 7, 1935): Attorney- 
General v. Valle-Jones, 152 L. T. 518 
(K. B.} 

Evidence—Expert witnesses - Curtailment 
of licence given to them— Necessity of— 
Patent actions. 

Dictum (Lord Tomlin). The time had 
come to curtail the licence which in these 
days in cases of this kind (actions for 
infringement of patents) is enjoyed by expert 
witnesses and by Counsel examining them. 
The area of the territory in which in such 
cases an expert witness may legitimately 
move is not doubtful. He is entitled to 
give evidence as to the state of the art at 
any given time. Heis entitled to explain 
the meaning of any technicial terms used 
in the art. Heis entitled to say whether 
in his opinion that which is described in 
the specification on a,given hypothesis as 
to its meaning is capable of being carried 
into efféct by a skilled worker....But he 
is not entitled to say nor is Counsel 
entitled to ask him what that specification ` 
means, nor does the question become any 
more admissible if it takes the form of 
asking what it means to him as an engineer 
or asa chemist. Nor is he entitled to say 
whether any given step or alteration is 
obvious, that being a question for the 
Court...... The trial Courts should make 
strenuous efforts to put a check upon an 
undesirable and growing practice’ (Lords 
Tomlin, Russell and Macmillan: February 
11, 1935) British Celanese Limited v. 
Courtaulds Limited, 152 L. T. 537 (H of L). 
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Appeal—Questions of fact-—Action for 
damages for negligence tried without jury 
—Burden of proof—Appellate Court, duty 
of. 
Where an appeal is filed on questions of 
fact from the decision of the trial Judge 
sitting without a Jury, before whom ccn- 
flicting evidence has been given by wit- 
nesses whom he has not only heard but 
seen, the onus is upon the appellant to 
satisfy the Appellate Court that the appeal 
should be allowed; but. that Court should 
be slow to reverse the findings of the trial 
Judge (Lord Sankey, L. C., Lords Blanes- 
burgh, Atkin, Macmillan and Wright: Feb- 
ruary 28, 1935){ Powell and another v. 
Streatham Manor Nursing Home, 152 L. T. 
563 (H of L.) 

Vendor and vpurchaser—Sale—Sale of 
land and buildings—Agreement providing 


for resale on nor-completion—Failure of pur-. 


chaser to complete—Right of vendor to 
damages. 

Where an agreement to sell land and 
buildings provided that on failure of the 
vendor to complete the transaction, any 
deposit paid by him should be forfeited 
and it was open to the vendor to rescind 
the agreement and resell, and on the pur- 
chaser’s failure to complete, the vendor 
re-sold the property and issued a writ claim- 
ing damages for breach of contract : 


Held, that on the purchaser's failure to 


complete, the vendor was entitled to 
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damages for breach of contract (Swift, J. 
January 24, 1935) Harold Wood Brick Co. 
v. Ferris. 104 L. J. K. B. 262. ° 

Company—Liquidation—Receiver appoint- 
ed under debenture—Amount subsequently 
recovered by Receiver as a fraudulent pre- 
ference—Whether enures to benefit of 
debenture holder. 

A Receiver of the property and assets of 
a company was appointed under a debenture 
charging “the undertaking of the company 
and all the property of the company what- 
scever and wheresoever both present and 
future.” The liquidator of the company 
subsequently recovered an amount as a 
fraudulent preference fram a creditor, to 
whom payment had been made before the 
appointment of the Receiver: 

Held, that the amount so recovered was 
not part of the property and assets of the 
company when the debenture crystallised 
and hence it could not be claimed by the 
Receiver for the benefit of the debenture 
holder, The right” to recover a sum of 
money from a creditor is conferred for the 
purpose of benefiting the general body of 
creditors and the sum of money when 
recovered was received by the liquidators 
impressed in their hands with a trust for 
those creditors amongst whom they. had to 
distribute the assets of the company. 
(Bennett, J. January 29, 1935) Yagerphone, 
ke In re. 104 L. J. Ch. 156=152 L, T, 
555. 
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Extracts from Contemporaries. 


The Duty of a Witness to Stay. 


An interesting moment occurred in the. 


case of Puddifoot v. Evening Standard 
Co., Ltd., (Thursday), May 16, when, just 
before the speech for the defence, Swift, J., 
stated that he desired’ two ‘witnesses for 
the defence to be recalled in order that 
he might put a question to them. They 
were not in Court, having been informed 
by their advisers that their presence would 


not be further needed. On whose authority ? . 


asked the learned Judge, A party is not 
bound to call a witness, declared the 
J udge, but once a witness is called it is 
his duty to stay throughout the case; he 
becomes (so to speak), for the time being, 
“the property of the Court.” This view, 
with respect, is clearly right, for although, 
as a rule,' onee a witness has been called 
he is “not wanted” again, there is no 
certainty; itis partof the rules of the game 


that a party may desire, and obtain, the 
recall of a witness, and somay the parties’ 
referee—the learned Judge, Sir William 


_Jowitt, in gracefully tendering the apology 


of those instructing him, remarked: “To 
err is human-—,” whereupon the learned 
Judge, with instantaneous wit, replied with 
delight: “It is not for me to forgive.” —The 
Law Journal. 

Must a Wife Confess. 

An American Judge has just declared, 
apparently by way of obiter dictum and 
not as an essential part of his decision, that 
a man who is deceived by his prospective 
wife on the subject of her chastity is 
entitled to have the marriage annulled, 

This is not the law in England, Such, 
cases as Holt v. Holt (1908), 53 Sol, Jo; 
84; Green v. Green (1869), 21 L. T. 401, 
and Dawson v. Dawson (1929), 93 J. P, 
187, show that not only isa husband un- 
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first. -© They stole a policeman's pistol 
(careless policeman!) and then_set to work. -` 
Their first two attempts failed because the | 
proposed victims, women laughed at them ; 
and treated them as silly little boys,-which ` 
is often effective when women doit. Then” ; 
they came on a half-asleep tramp who 
-tried to resist and was shot before he was 
properly awake. The boys wiped the finger- 
prints off the pistol, just as they had seen 

it done in the pictures. Now they are 
atill proud and smiling, but accused of 


able to obtaimdivorce or decree of nullity 
‘Dnt he cannot even plead just and reason- 
able cause for leaving his wife because of 
deceit practised or false representation 
ade before Marriage. - Pek oc E 
English law seems rather hard in. this 
respect. We do not wish to advocate the. 
loosening of the marriage tié or to detract 
from the solemnity of -either a religious 
service or a civil contract meant to last 
for life. But where gross deception has 
been practised by a woman on the subject p | 
of her own chastity and the, man’ who homicide.” 
marries her discovers the fraud only after - If this is all true, no doubt the boys are not 
marriage, it is, we think, not unreasonable ` really bad boys, no doubt they failed to 


to argue that this might’ be a ground for -realise what they were doing, and no 
doubt it seemed like fun: at the time. 


a decree of nullity. That: is -to say, we fun 
A But a man has lost his life over it, and 


are not here advocating an extension of But 
‘the power to put an end ‘by divorce to a -it is not the first time American boys have 
killed in a spirit of light-hearted fun, or 


marriage, entered into by both parties with 1 8 
-morbid curiosity, wa 


their eyes open, hy reason of something . 
that has happened since the marriage; but English boys, fortunately, stop short of : 
murder. We have no gangsters and no 


we are suggesting that where -one party 
racketeera, either grown-up or juvenile. ` 


has: been grossly misled into-the contract 
in such circumstances. that, had. he known 
the truth, he would not have entered into 
it at all, then there. are good grounds for 
treating the marriage a8 no marriage, but 
a void ceremony and a nullity. 
Deceit in lesser matters would not be 
‘good ground for relief, but in the matter of 
‘chastity surely both parties ought to be“ 
“frank with each other or, at all events, to 


refrain from wilful mis-statements.— Justice - 


of the Peace . . : 
Murder forFun. `? . 

America is- a long way ‘off, and the 
story of two” boys, aged thirteen -and 


‘eleven, accused of homicide, seems a long 
way off, too. But perhaps there is a warning, 


for us in it after all. 2 

-According to the press report, the boys 
meant to indulge in “‘racketeering;” and 
thought it necessary to practise “hold-ups": 


“Wit & Humour. ` ; 
Perfect English.—Witness: “If he.. 


had came the way he sed. he. come he 
-eould never have saw what he sed he 
seen.” :—Case and Comment. : 


Reached the Limit. +M- A.: “Our 
bank has just gone through a reorganiza- 
tion.” ` 7 : Se a a i 

Mr. Bi: “ What was the-matter?™ - 


. damage. 


But we have gangs of boys committing 
crime in a spirit of adventure, finding it 

all good fun, and sometimes doing enormous 
From various parts of the country 
reports are published showing an apparent 
increase in serious crime among young 
people. While it is right and.-proper to 
distinguish between real depravity and 


. boisterous spirits, it has become necessary 


to face the fact that unless crime among 
the young is checked it will lead to crime 
among: adolescents and adults. Perhaps 
too much has been said, and said in their 
hearing, about -thè excellence of an ad-. 
venturous spirit, and not enough about the. 
seriousness’ and the evil consequences of 
lawlessness. -Right'and wrong should be 
clearly-.distinguished ‘and young people 
must-. be made “to realise the distinction.— 
‘ Justice of the Peace. ie: i 


` hes 





Mr. ` A.: “We found we had more execu" 
tives than ` depositors."—: ‘Case. and 
Comment. Oh Ee Se 

= 4 TAE ’ 

She Can Spell ! T.—“ Wonder:why the 
boss keeps that stenographer, she. can't 
spell.” . ae 

“ No; casting a spell eis “her 
point,” — Case and Comment. 3. > 


strong 
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-CRIMINAL PUNISHMENT 
Onerain NEWER METHODS IN THE SoctoLoaroaL APPROAOH 


By Harry Best 


The student of law, who .is also in- 
terested to a greater or Jess extent in the 
sociological aspects of the subject, will 
find himself increasingly concerned with 
four methods or forms of treatment of the 
offender against society. These are the use 
of the indeterminate sentence, parole, pro- 
bation, and the juvenile Court. 

_ The Indeterminate Sentence 

The indeterminate sentence is based upon 
the theory that it is against the interests 
of society ae well as against the in- 
terests of, the convicted prisoner to specify 
a definite time within which he is to be 
kept behind bars, and at the expira- 
tion of which he is to be returned to the 
lap of the community. According to the 
usage of the past and to a large extent 
of the present, the length ‘of sentence has 
been supposed to be measured by the 
gravity of the offence committed, or has 
been supposed to “fit”. it—though in point 
of fact there has been little scientific at- 
tempt at determination of „the connection 
between the two, -(In the criminal codes 
of the several States: of the Union length 
of sentence has, widely ` varied.) ~ After’ 
the prescribed number. - of, months. or 
years have been served, we must - let -the 
prisoner go; we are not allowed to keep 
any whose time is “up,” even though free-’ 
dom may be bad alike for them and for 
us. If the offender now comes out, not-a 
reformed ‘man or aless dangerous criminal, 
how. have we gained? His incarceration 
has. proved an expensive procedure to the 
taxpayers, and also, as we are learning, a 
difficult process. 

Whatever is of value as a deterrent to 
other -potential offenders through a fixed 
sentence is not lost, or even reduced, 
through theeemployment of the indeter- 
minate sentence, according to which the 
Prisoner’ is kept in the prison or is let out 
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‘and morally. 


as may be found the -wise or the desir- . 
able thing to do, after he has remained 
there a minimum time. If it appears 
likely that on release he is so hardened an | 
offender- that he will simply drift back to 
his old criminal ways, he can remain where 
he is as long as may be necessary —placed 
in permanent ‘quarantine’ if required, for | 
the protection of the public: He is a forded 
“individualized” treatment so as to deter- | 
mine his actual fitness for discharge. 

The indeterminate sentence thus implies 
commitment of the prisoner to influences 
which may help him physically, mentally 
Under it his better sensibi- 
lities are evoked and directed. Different- 
reformative influences, so far as they may 
affect a particular prisoner, may be re- 
sorted to~ progress ‘in learning 4 trade or 
in schooling, general improvement, recogni- 
tion of social responsibilities, etc. .If the ` 
prisoner is not amenable to such influences,-- ` 
and release simply means renewed peril 
for the community and additional trouble . 
for the police and the courts, then the state- 
may exercise its prior and paramount right, 
which.may mean further custodial care. 

The indeterminate sentence is best. ad- 
apted for first or for occasional offenders. 
Possibly the time will come, as has been 
suggested by Alfred E. Smith, when for- 
some offenders the fixing of the sentence 
will pass from the courts to a specialized © 
body which isin position, through observa- 
tion and examination and through social, 
studies, to determine the prisoner's fitness 
for discharge. This need not mean that 
under the indeterminate sentence. there will 
be shorter’ term served; so far in practice. 
it has meañt on the average a longer 
one. i í F 
_Parole—Advantages to:State 
.. , Other Than Reformation 
. Parole gives the prisoner the chance to. 
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prove outside of prison that he does not 
need tg remain therein. It releases him, 
but on conditions: he must remain under 
the supervision of the proper authorities for 
a certain period, to determine whether he 
has become suited for fullreturn to the 
outside world, or whether further con- 
finement is the more desirable procedure. 
While on parole he is at restricted liberty 
—always under the state’s surveillance.. 

Parole has certain important advantagés. 
As a disciplinary measure, nothing is ta 
be compared with it. Appealing as it does 


with unique force to the prisoner's desire - 


for release, and enlisting in greater or less 
degree his. - goodwill and co-operation, it 
is of supreme value to the prison authori- 
ties in their always difficult task of manage- 
ment. Likewise of great moment to the 
state is the fact that parole is a far less 
expensive procedure than imprisonment: a 
good parole system'ought to cost less than 
half. During parole, furthermore, the 
offender may contribute in some part at 
least to the support of his dependents, 
saving the chavitable public or the taxpayers 
that charge. | 


-Parole should Jargely-take the place of 


the pardoning power now vested in the 
hands of the Governor of the.State. That 


official should be spared to a great extent 


attempting to decide whether or not a pri- 


` soner should be given his freedom ; his time 


should, be left to the far more important 


task of carrying on the business of go- 
vernmént, The Governor, moreover, is not 
fitted for: the delicate work of discovering 
how. far it is desirable that a prisoner 
should be pardoned, or how well his release 
may turn out. Power should only be re- 
Served to him to care for cases of emer- 
gency, or where there may have occurred 
miscarriage of justice. - 


‘In determining parole for individual 
cases there should be full study of the 
matter of general fitness for it and for the 
life outside prison. To be'subject to parole 
the “prisoner must have had a virtually per- 
féct prison record for a given time pre- 
viously.: ‘Interest in and profit from school- 
ing in prison is a further prerequisite. 
Of similar moment are vocational attitudes, 
Other considerations are healih (physical 
and méntal), age, etc. Above all, if must 
be. seen that -a -job awaits the prisoner 
when he is outside. There must be full 
attention tò the associations and surround- 
ings, including recreation, amusements, in- 
dulgerices; that™-will- affect his life. These 
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-sparingly by parole. 


-Prison, 
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things must be such as to forestall relapse `. 
into criminal ways. 


Not suited for parole are repeaters or 


-confirmed criminals: their very return to 


prison is evidence that they are little likely 
to Be amenable to the influence of parole. 
Persons, also, guilty of particularly hein- 
ous crimes or possession of apparently deep- 
seated viciousness . should benefit only 
Mentally defective or 
abnormal persons, so far as they are in 
are not proper subjects for 
parole, 
Probation 

Very much on the order of parole is 
probation: only in the latter case the 
offender is not permitted to enter prison at 
all. Itis a form of non-institutional treat- 
ment, or of conditional release, which al- 
lows the offender to retain his freedom 
outside prison walls under a certain 
measure of coatrol, while affording him an 
opportunity to reform or redeem himself; 
it is understood that if he does not prove 
himself wortby of this special consideration 
on the part of the law, he must undergo 
the regular incarceration; in such case the 
original judgment, which has simply been 
held in abeyance, row goes into effect. 
During the period of probation he is under 
the surveillance, or rather helpful supervi- 
sion, of officers of the Court. The system 
also involves a study of the conditions 
which caused the offender to offend, with 
report thereupon brought to the Court to 
assist it in the determination of proper 
action. 

The advantages of probation are obvious. 
Treatment of the offender is permitted ac- 
cording to his individual -needs. The ĉon- 
taminating and demoralizing contacts of 
the prison or jail are avoided, to his in- 
calculable benefit. There is possible in the 
process constructive and reformative treat- 
ment. The offender may ‘continue in employ- 
ment, and to help support his family. He and. 
his family are spared the disgrace of impri- 
sonment, something that may possibly 
awaken in him a sense of gratitude. Through 
probation the often overcrowded prison 
population is perceptibly reduced. Not 
the least of the good features of probation 
is the very great saving to the stale.. of 
prison costs. 3 

Probation is not for all offenders. Apart 
from juvenile offenders, for whom, it is 
peculiarly appropriate, it is most suitable 
for those who have committed trime for the 
first time, or for those whose moral lapée is 
rather “due to ‘some sudden occasion and 
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does not appear of permanent character, 
or for those whose crimes are not of atro- 
cious nature or donot give indication of 
brutal impulses. It is often better fitted 
for persons charged with misdemeanours 
than for those charged with felonies. Not 
prepared for probation are such classes 
as the feebleminded, confirmed inebriates 
or drug addicts, habitual criminals, or 
offenders with fixed anti-social proclivities. 
It may not be expedient for persons guilty 
of the most serious or the most violent 


crimes, or of crimes in which public con-. 


fidence is violated, or of crimes for which 
exemplary’ punishment is especially called 


for. 
; Juvenile Offenders 

The juvenile Oourt is a “Court” only in 
a limited sense. It does not “try” cases 
before it. It seeks fundamentally to find 
out what is the matter with the boy or girl 


that goes wrong, and not to “punish,” but ` 


to provide the special treatment which has 
been found proper and desirable for each 
particular case. It aims to reach the 
embryo offender betimes—before he passes 
into the hardened hopeless offender. --And 
it is always to be remembered that crime 
is essentially a matter of youth. : 

The juvenile Court is but a natural 
development in the course of protective 
legislation for the child, resulting from the 
ever increasing concern in the child in 
modern times. New attitudes toward it 
extend to every phase of its life, including 
any possible infraction of the laws as to 
crime. Under these conceptions a new light 
is found to be thrown upon the entire 
question of juvenile delinquency. The 
underlying principle is that there are not 
the same presumptions with the child as 
with adults. With the latter, willfulness, 
coupled with the attainmént of years of 
discretion, is the heart of the matter. 
With the former the root-of the trouble 
lies rather in thoughtlessness, exuberance of 


‘youth, or lack of moral training. “The 


younger group, moreover, are not regarded 
as constituting the gravé danger to society 
that the elder do. Children ‘and youth, for 
their misdeeds, need, not so much punish- 
ment, but rather: education and reformative 
treatment. f 
Juvenile delinquency thus takes on broad 
bearings. It embraces much more than the 
actual violation of the law; it includes 
conditions and tendencies that might lead 
en® in crime—association with 
criminals or other evil persons, knowingly 


‘visiting places-of evil, immoral], indecent, 
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or disorderly conduct, fy 
or in general conduct or associations’ of:- 
such nature as to require the’ care and pro-.’ 
tection of the state. ; an 
Proceedings in the juvenile Oovurt do not 
begin with warrants of arrest or end with: 
verdicts. There are avoided all appearances: 
of and associations with regular: criminal 
proceedings. The purpose is not ‘80 much 
to prove innocence or guilt, as tô disélose 
what circumstances or surroundings ‘are 
responsible for the present situation,:.to 
make such disposition of the case as will 
remedy untoward conditions as far as pos- 
sible, and to afford the utmost protection 
against future wrongdoing. Efforts are: 
made to create a friendly- atmosphere for”: 
the child, and to establish confidential re- 
lations with it. The Judge is to be one 
who, with full legal training, at the same 
time understands child psychology and 
child problems. Proceedings are conducted 
as inconspicuously as’ possiblé, and with’ 
the least possible publicity. Hearings are 
informal. “Evidence” consists of, thé 
child's social history—its' - environments} 
heredity, family relationships, opportunities 
for play, attendancé-at school, etc. The 
Judge has rather wide authority, and ad-. 
ults may'be called before the Court for 
“contributing to delinquency.” The Judgé 
also has wide powers in disposing of thé 
case for the child's best interests, whether, 
on probation, in a private home, in a-cus- 
todial institution, or otherwise, ae 
Conclusion ; 
All these several forms of treatment of 
or dealing with the offender—the in- 
determinate sentence, parole, probation, ‘and 
the juvenile Court—while known’ to”¢ 
greater or less extent for some years in 
the United States, may be said at present 
to be in hardly more than an introductory 
state, in our criminal -procedure, or tobe 
more or less feeling their way. ' But we may 
be quite sure that they will all have far 
more extensive employment in the'coming 
years. In some sections of the : country 
already commendable progress -has “been 
made, and in some definite success has 
been achieved. I certain limited -areas 
the work may be said'to. be of a” high 
order. In advanced communities -onéor 
more of these' several forms of treatment 
have come‘to be accepted as- a necessary 
or as a vital part of criminal procedure. , 
In many sections, however, such‘mattérs 
are still in an experimental stagé. The 


owes 
4 


general ‘public-in* ‘ot a few-is -stillzdis- 5 


f 
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posed to look askance upon some of them.. 
Where brought into us, no great effort is 
made to secure 2 really scientific structure 
or high administrative levels. Here and 
there the purposes of the new procedure 
are far from being fully understood. We 
shall have some way to go before there is 
universal recognition and appreciation of 
its values. 

But the outlook is quite hopeful. As 
the law becomes more and more a science, 
ready and willing to make its deliver- 
ances from the experiences of men and 
from ‘actual observed conditions, we need 
have little doubt that these methods of 
dealing with the offender will have in due 
time an established and permanent place in 
‘our criminal law. 
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Progress will depend primarily upon th® 
intelligent use which we make of these. 
things. Success will come according as we 
follow three main essentials: utter absence 
of political influences; employment of 
trained cfficials: and the general backing 
and support of the public. With parole 
and probation a large part of success will 
lie in the kind of parole and probation 
officers we engage; with the juvenile Oourt, 
inthe kind of Judges we select; and with the 
indeterminate sentence, in the character of 
the officials in whose hands the necessary 
authority is vested. We shall learn from 
experience with respect toall. With them 
all we shallin the end be better prepared 
to cope with fhe criminal situation con- 
fronting us.—Case & Comment. 


PROMISES TO MARRY BY MARRIED MEN 


Two recent actions in the King’s 
Bench Division have directed attention to 
a subject which had been dormant since 
1908, namely, the position of a woman 
who has been promised marriage by a 
man already, married. Those two actions, 
while deciding novel and interesting 
points, still leave unsettled the main 
question of whether an action. will lie 
at the suit of a woman who has accept- 
ed a proposal of marriage from a 


married man whom she believes to be a. 


bachelor. 

It would appear now to be well-esta- 
blished law that a promise of marriage 
made by a married man to a woman 
who knows he is married is void on 
grounds of public policy. That was 
decided in Wilson v. Carnley (98 L. T. 
Rep. 265; (1908) 1 K. B. 729), in which 
the Oourt of Appeal adopted the view of 
Mr. Justice Phillimore, in Spiers v. Hunt 
(98 L. T. Rep. 27; (1908) 1 K. B. 720). 
That learned judge had cited with ap- 
-proval the extremely eloquent language 
of Chief Justice Lawrence, of the State 
of Ilinois, in Paddock v. Robinson (14 
Amer. Rep. 112), as follows: “Only in 
the most corrupt condition of society 
could such agreements be tolerated as 
awful. They are in themselves a viola- 
tion of marital duty, and the persons who 
make them are morally unfaithful to the 
‘marriage tie. A contract so deeply at 
war with the best interests of social life, 
and which can neither be proposed on 
the one side nor listened to on the 
other without s consciousness of moral 
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wrong—a contract, too, incapable of per- 
formance except upon a contingency 80 
remote as not to be expected, and which 
it is a sin to anticipate for such a pur- 
pose—such a contract should certainly 
not be recognised as valid in a court 
of justice.” The moral objections to the 
enforcement of such contracts could hardly 
be better put. 

The two recent cases, Fender v. 
Mildmay (ante p. 443) and Siveyer F. 
Allison (post, p. 458), dealt with suggest- 
ed exceptions to the general rule. In 
Fender v. Mildmay, which was tried by 
Mr. Justice Hawke and a special jury, 
the promise sued on had been made 
after the defendant's wife had obtained 
a decree nisi for dissolution of her 
marriage to the defendant. It was argu- 
ed that, as the marriage was about to be 
dissolved, the moral objections to enfore- 
ing the promise to marry did not exist. 
Mr. Justice Hawke, held, however, that 
such a promise is void, equally with any 
other made by a married man to a 
woman who knows he is married. As his 
Lordship pointed out, the marriage still 
existed. The petitioner might never 
have applied for a decree absolute, and 
might have decided to seek a reconcilia- 
tion with her husband, which course would 
be rendered impossible if he had con- 
tracted obligations to another woman, 
The principles of public policy were 
therefore as applicable in that case as in 
any other. 

In Siveyer v. Allison, which was tried 
by Mr, Justice Greayes-Lord and 4 
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common jury, ii was suggested that the 
rule did not apply in a case where the 
defendant represented to the plaintiff 
that he was in a position to get a decree 
of nullity of his existing marriage on the 
ground of his wife's impotence. The 
argument wasthat the effect of a decree 
of nullity is to render a marriage void 
ab initio, being in effect a declaration 
that there never has been a valid 
marriage, and therefore that the reasons 
of public policy applicable in the case 
of a valid marriage did not apply. Mr. 
Justice Greaves-Lord rejected that 
contention and held that as the 
marriage was valid until dissolved, and 
might never be dissolved, the case was not 
distinguishable from Wilson v. Carnley. 
That ruling was not however, really 
necessary for the decision of the case, 
and may be looked on as obiter, since it 
was proved that the defendant and his 
wife had in fact lived together as man 
and .wife, and that his representation 
to the plaintiff that he could obtain a 
decree of nullity was false. 

The plaintiff in that case relied on an 
alternative form of claim, namely, 
damages for deceit, alleging that she 
had suffered damage through relying on 
the defendant's fraudulent representation 
that his mariage could be declared 
null. The learned judge said that that 
was a cause of action which in some 
circumstances might have succeeded, if 
the alleged damage had been of a character 
which the law would recognise. In fact, 
the damage pleaded by the plaintiff was 
that she had been induced by the fraud 
to continue her immoral association with 
the defendants, and that was a form of 
damage which the law would not coun- 
tenance. It seems, therefore, that such a 
cause of aclion might be successful, if 
the damage proved had been, for exam- 
ple, that the plaintiff was induced to re- 
main a single woman and had lost the 
prospect of marrying another man. 

The question of whether a promise of 
marriage made by a married man to a 
woman who believes he is single could 
form the basis of an action was also dis- 
cussed in that case, although not neces- 
sary to the decision, It was said by the 
defendant that no action could ever lie 
on such a promise, since it is impossible 
to make a binding contract to do that 
which the lew forbids. Reliance was 
placed on Re Mahmoud v. Ispahani (125 
„JL. T. Rep. 161; (1921) 2 K. B, 716}, a 
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case in which the defendant was sued for 


breach of contract in failing to take de- 
livery of a consignment of linseed Mil. 
By .an Order in Council, which had 


statutory force, the sale of that commodity 


was prohibited unless both buyer and 
seller had licences permitting them to 
deal in it. The plaintiff (seller) had a 
licence, the defendant (buyer) had not, but 
fraudulently represented to the plaintiff 
that he had. The court of appeal held 
that the plaintiff -could not succeed in 
spite of the fraud practised on him, 
because it was impossible to make a 
contract which the law expressly forbade, 
a logical, if harsh, decision. There was 
no claim in that case in tort, or on the 
ground of estoppel, and ‘the Lords 
Justices expressly refrained from decid- 
ing whether such an action would lie, 

As stated, it was not necessary in 
Siveyer v. Allison to decide whether the 
principle enunciated in Re Mahmoud v. 
Ispahani, applied to a promise of 
marriage made by a married man; but 
from certain passages in the judgment 
it looks as if, had it been necessary, it 
would have been held that it did. TIt 
is, however, respectfully submitted that 
ths two cases are distinguishable, since 
a contract contrary to public policy is 
not the same thing as an illegal contract, 
The latter is absolutely forbidden; the 
former is merely a contract which the 
Courts prefer not to enforce. That dis- 
tinction is referred to by Lord Justice 
Atkin in Re Mahmoud v. Ispahani, 
where he says (125 L. T. Rep. at P. 
164; (1931) 2 K. B. at p. 731); “I prefer 
not to deal with the question of con- 
tracts forbidden by the common law às 
being contrary to public policy, because 
1, think a question might be raised 
whether or not it is right to say that 
those contracts are forbidden by the 
common law. The right view may be 
that the common law refuses to enforce 


“ them. I think a different set of circum- 


stances may arise in respect of such 
contracts as those, but here it appears 
to me to be plain that this particular 
contract was expressly prohibited by the 
terms of the order which imposes the 
necessity of a compliance with the licence.” 
- Moreover, public policy is not a fixed 
and static set of rules, and it may be 
thought that it is not contrary to any publie 
interest to permit a woman to recover 
damages when she has been fraudulently 
misled into believing a man to be ug- 
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married. In Anson’ on Contracts (17th 
edition at p. 234) the learned editor says, 
in® commenting on Wilson v, Carnley : 
“We may say that the policy of the law 
has on certain subjects been worked into 
a set of tolerable definite rules; but at 
the same time the application of these 
to particular instances necessarily varies 
with the progressive development of 
public opinion and morality.” 

Jn that connection it may be useful to 
' refer to two old cases—Wild v. Harris 
(7 C.B. 999) and Millward v. Littlewood 
(5 Ex. 775). In each of those cases the 
plaintiff pleaded that the defendant pro- 
mised to marry her, and that she 
afterwards discovered that he was 
married, and in both it was held that 
the pleadings disclosed a cause of ac- 
tion. It is noticeable that in neither of 
those cases was the question of public 
policy mentioned, and the main argument 
in Wild v. Harris was that, as it was 
impossible for the plaintiff to marry a 
married man, there was no consideration 
moving from her sufficient to support the 
contract. On that point the Court held 
that she bad remained single during the 
period between the proposal and her 
discovery of the marriage, which was a 
sufficient consideration, a decision which 
seems to have met with the disapproval 
of the reporter, who queries it in a long 
footnote (at pp. 1004 and 1005). In 
Millward v. Littlewood the Court of Ex- 
chequer merely followed the decision of 
the Court of Common Pleas in Wild v. 
Harris. These were, of course, ‘‘plead- 
ing” cases, and appear not to have been 
entirely approved of by Lord Justice 
Vaughan-Williams,who says in Wilson v. 
Carnley (at p. 737 of (1908) 1 K. B.) that 
even if they had been in point in that 
case they would not have been binding on 
the court of appeal. . 

- Having regard to this state of the au- 
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thorities it is not easy to forsee what 
view the court of appeal of to-day 
would take if a case similar to Wild v. 
Harris came before it. But the following 


submission is made. It is, of course, 
perfectly lawful for a man to marry 
again after his wife's death. When, 
therefore, he promises to do so, he is 


not promising to do anything illegal, as 
was the casein Re Mahmoud v. Ispahant, 
His contract is not one which either the 
Legislature or the common law forbids 
the subject to enter into or the courts 
to enforce. If the courts do refuse to 
enforce it, ib is because it is a contract 
which is likely to lead to public mischief. 
That such an argument between iwo 
persons fully aware of the defendant's 
marriage may lead to public mischief is 
obvious. It is extremely likely tolead to 
sexual immorality, and might even in 
some cases lead to the murder of the 
wife. Those objections are not equally 
present when the plaintiff does .not know 
of the marriage. As far as she is con- 
cerned, there is no more likelihood of 
immorality than in a normal promise of 
marriage, and she can hardly desire to 
make away with a wife of whose ex- 
istence she does not know. The objections 
may still be present in the’ case of the 
man, but against this there should be 
weighed the even greater public mischief 
that a woman who has been deceived in 
this particular way should have no remedy. 
To sum up, the position appears to be 
that where the woman knows of the 
marriage, she can never succeed, even if 
divorce or nullity proceedings are pend- 
ing. lf she does not know of the mar- 
riage, there is some authority for the 
proposition that an action lies if not in 
contracts, then for deceit or on the ground 
of estoppel, but there is no modern case 
in which the question has been directly 
considered.—The Law Times, 


Extract from Contemporaries. 


Mrs. van der Elst again. 

Cannot the friends of Mrs. ven der Elst, 
and those who are working for the abolition 
ofsthe death penalty, persuade her that her 
-activities at executions will only set back 
the cause she is seeking to advance ? 

Last week she waited outside Strange- 
ways prison, Manchester, where a young 
man was executed for the murder - of-his 


sweetheart, apparently with the intention of 
making a speech against capital punishment. 
A number of women, says the newspaper 
report, refused to allow her to speak, and 
eventually the police escorted her to her car, 
followed by shouts from the women? 

Thus far, then, Mrs. vaneder Elst seems 
to have stirred up feeling in favour of the 


punishment to which-she :objects, But that 
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18 not all. At the ‘inquest thé coroner ‘said’ 
hese demonstrations were just protesting 
against the Divinely instituted moral law; 
and a juryman expressed his own opinion 
that there would be more murders if thera 
were no death penalty. at Bas 

Whether the coroner or the juryman had 
thought deeply about this difficult question, 
whether either was really more qualified ‘to 
speak about Divine laws or probable in- 
creases in crime than other people, we cannot 
tell. At all events their views have teen 
given wide publicity, thanks to Mrs. van der 
Hist. As tothe probable increase in murders, 
if capital punishment were abolished, such 
evidence as there is, based on past ex perience 
in this country and elsewhere, goes rather 
the other way. At the moment, however: we: 
are not concerning ourselves with the merits 
of the controversy. We desire only to 
repeat that these demonstrations at execu- 
tions, where people are excited and 
emotional], serve no useful purposein solving’ 
a problem that needs sober and thoughtful 
Cano He ustice of the Peace, June 8, 
1935. . 


Boswell’s Schoolmaster Case. 

In these days of numerous actions against 
schools and schoolmasters, the’ defence 
do not, as they might, cite a case in which 
Dr. Johnson provided sound but unsuccese- 
ful arguments for the use of his friend 
Boswell. The biographer first mentions 
the case in a lettet written to thé Doctor 
from Edinburgh on March 3, 1772. N 

“I am ‘coming,” he wrote, “to London 
for some weeks this spring, and hope to 
find you there, and at length to fix our 
voyage to the Hebrides, or at least our 
journey through the highlands-of Scotland. 
I am to appear in an appeal from the 
Court of Session in the House of Lords. 
A school master in Scotland was deprived 
of his office for being somewhat severe 
in the chastisement of his scholars. The 
Court of Session considered it to be a 
very delicate matier to’ interfere between 
& master and’ his ‘boys, and rather dange- 
rous to the interests of learning and educa-: 
tion in general to lessen the ~ dignity of 
teachers and‘ make them afraid of the 
resentment’ of ` too-indulgent parents `in- 
stigated by the complaints of their children, 
and therefore restored “him to his ‘office. 

. His enemies have appealed to the House 
of Lords, though the salary is only 201. 
a year.” 2 pS 

He “hopes there will be little fear of & 
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reversal,” and asks for Dr. Johson’s aid in 
: e 


the argument, r 


Law and Corporal Punishment. 

In due course Boswell came to 
London, - and on Saturday, April 
11, “he appointed me to come to him in 
the evening, when he should be at leisare 
to give me some assistance for the defence 
of Hastie, the schoolmaster of Campbell- 
town, for whom I was to appear in the 
House of Lords” Dr. Johnson dictated the 
argument, as set out in the “Life,” wherein 
corporal punishment, short of permanent 
injury, ‘is powerfully ‘supported. “The 
degrée of scholastic, as of military punish- 
ment, no stated rules can ascertain: it 
must be enforced till it overpowers tempt- 
ation; till stubbornness becomes flexible and 
perverseness regular.” 

On April 14, the case came on and was 
decided in the Lords, and despite the 
Johnsonian argument as adopted for 
the occasion by Boswell the cause of the 
schoolmaster was lost, “after a very eloquent 
speech by Lord Mansford, who 'showed 
himself an adept in school discipline.” 
“My Lords,” said he (inter alia), “severity 
is not the way to govern either boys 
or men.” “Nay,” said Johnson, “it is the 
way to govern them: I know not whether 
it be the way to mend them.” RA 

But Boswell, despite the reverse, en: 
hanced thereby his prestige as an Advocate, 
and so from Scotland later informed the 
Doctor, who was “yet of opinion`that our 
cause was good and thatthe determination 
ought to have been in your favour.” He 
added: ‘Poor Hastie, I think, had but his 
deserts.” —The Law Journal, June 22, 1935, 
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Too Young to Marry. : 

When a youth who was before the 
Chester Assizes last week charged with an 
offence against a young girl, expressed 
a wish to marry her, and the girl and her 
parents agreed, Mr. Justice Talbot was 
obliged to’ point out to them that they 
could not marry until the girl becamé 
sixteen years of age, which will be in 
December. The learned judge said it 
was remarkable that there should be a 
law which prevented a’girl old enough to 
have a child from marrying’ the man who 
was the fathér of the child: ` 

The Age of Marriage Act, 1929, does 
prevent such a marriage. If either partye 
be under sixteen years of age, the mar- 


16 
riage is void. In particular instances 
this may seem hard, but on the whole a 
statute which prevents marriages by the 
inexperienced and immature may be a 
blessing. It would hardly be possible to 
make exceptions in cases of pregnancy, 
for that would be a temptation to im- 
morality as an end tou marriage. More- 
over, those with most experience of such 
matters testify to the fact that many, 
perhaps most, of the marriages contracted 
in order to give a child a name turn out 
disastrously. On the balance it may be 
better for the man to do his duty by 
helping the girl over her trouble, and 
by assisting to maintain the child, rather 
than by marrying her if there is no longer 
any sufficient affection between them to 
make marriage attractive. The child of 
a miserable marriage may be worse off 
than an illegitimate child. 

We do not, of course, venture to dis- 
cuss bere any religious aspect of the 
question.— Justice of the Peace. 


Why “Police” Court? 

An esteemed correspondent writes to us 
expressing his objection to the term 
“police court’ as likely to cause ignorant 
people “to believe that Magistrates and 
police are hand in glove,” aud perhaps 
also to make the police feel confident that 
a weak case will succeed in a “police” 
Court. 

We share his opinion on the need fora 
better name. It is true that in London 
there are, by statute, Metrepolitan Police 
Courts, but we should like to see that 
name changed, too. No doubt originally 
the word “police” had reference to civil 
administration and public order in general; 
but it now has a more limited meaning 
for the general public, and we find the 
smaller Oxford dictionary defining “police 
Court” as a Court of summary jurisdiction, 
“dealing with charges preferred by the 
police.” This is no quibble, but a matter 
of substantial importance. The public 
should be made to realise that Magistrates 
are quité-independent of the police and 
that the ‘police are not under the control 
of the Courts for discipline or promotion. 
The appearance of any such connection 
Between the two should be carefully avoid- 
ed. Magistrates themselves can do much 
in this direction, and clerks can help by 
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refraining from adopting the attitude of * 
acting on behalf of the police, which, as 
our correspondent points out, sometimes . 
occurs when the clerk to justices has all 
the police evidence before him and acts 
as prosecutor. 

Now that Courts of summary jurisdic- 
tion deal with multitudes of cases in which 
the police are not concerned it would he 
quite appropriate to drop the word “police” . 
and call the Courts ‘Magistrates’ Courts” 
cr “summary Courts.” We believe it 
would have a good effect on the public 
and, in some quarters, on the police— 
Justice of the Peace. _ f 


Play Streets. 

London is to try a small experiment in 
play streets, that is to say, streets closed 
to motor vehicles except those that are 
actually proceeding to premises in the 
streets, Salford has found them a success, 
and it is thought that London may now 
follow its example. 

But the sfreet is only a poor substitute 
for an open space, and wé ‘are glad to 
note that the Minister. òf- Transport is 
quite alive to this fact. -In a memorandum 
issued to the: press, hé.: says: ‘The 
Minister has no desire to create the impres- 
sion that astreatisa natural and normal 
place for children to play, On the contrary, 
heis of opinion that every effort should 
be made by all concerned to render it 
unnecessary for children to resort to the 
streets by providing suitable spaces.” 

The question of “annoyance to the 
inhabitants or passengers, may arise from 
the playing of -games in streets. The 
Minister of Transport thinks that if the 
streets are carefully chosen there need 
be no annoyance, but promises to consider 
any representations on the subject. 
Actually, the position is that where the 
statutory offence of playing a game to the 
annoyance of inhabitants is pressed, the 
fact that the particular street is a 
“play street? will not constitute 
a legal defence. However, there is no 
need to anticipate such a position. Play 
streets are atemporary expedient devised 
in the interests of safety for children; 
and in that cause the public will be wil- 
ling to put up with a little inconvenience. 
—Justice of the Peace. 
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IS “TIPPING” A CRIME ? 


The Rotary International Association 
Conference has just had raised before it the 
question as to whether tipping constitutes 
bribery. As there appears to be consider- 
able misconception as to the legal aspect of 
the subject, it may be as well to state briefly 
the position. The giving of gratuities is 
not necessarily bribery but may, in certain 
circumstances, constitute such. The law 
onthe matter wasin a most unsatisfactory 
state until,owing to the efforts of the first 
Lord Russell of Killowen, the principal Act 
dealing with .it, the Prevention of Corrup- 
tion Act,=1906,.6 Hd: 7, €. 34, was passed. 

This laid‘down: by’'s,1(1) “If any agent 
corruptly:accépts*or- Obtains, or agrees to 
accept orattempts ‘to obtain, from any 
person for himself or for any other person, 
any gift or consideration as an inducement 
or reward for doing or forbearing to do, or 
for having after the passing of this Act 
done or forborne to do, any act in relation 
to his principal's affairs or business, or for 
showing or forbearing to show favour or 
disfavour to any person in relation to his 
principal's affairs or business ; or 

“If any person corruptly givesor agrees 
to give or offers any gift or consideration to 
any agent as an inducement or reward for 
doing or forbearing to do, or having after 
the passing of this Act done, or forborne 
to do, any actin relation to his principal's 
affairs or business, or for showing or for- 
bearing to show favour or disfavour to any 
person in relation to his principal's affairs 
or business...... 5, 

“He shall be guilty of a misdemeanour, 
and shall be liable oa conviction on indict- 
ment to imprisonment with or without hard 
labour, for a term not exceeding two years, 
or-to a fine not exceeding five hundred 
pounds, or to both such imprisonment or 
such fine, or on summary conviction to im- 
sonment, with or without hard labonr, for 
a term not exceeding four months, or toa 
fine not exceeding fifty pounds, or to both 
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such imprisonment and such fine.” . 

“Consideration” is defined as including 
“valuable consideration of any kind,” and 
“agent” includes “any person employed by 
or acting for another,” and “principal” jn- 
cludes ‘‘employer.” 

An amending Act passed in 1916, 6 and 
7 Geo. 5, c. 64, tightened the law as regards 
cases where public bodies are concerned, 
and need not be detailed here, i 

It will be seen, therefore, that .the.net 
seems to be spread widely enough, and that 
there exists some justification for the appre- 
hension expressed that not only money 
gifts but Christmas and other presents 
may in fact, if not in intention, be properly 
held to be bribery. But the word “corrupte 
ly” indicates an essential element of the’ 
offence, which is obviously lacking in many 
of the ordinary instances of “tipping.” 

It is true that Blackburn, J., in Bewdley’s 
Case (1 O'M & H. 16) said that in -relation 
to the Corrupt Practices Act, 1854, corrupt- 
ly doing a thing “does not mean doing it 
wickedly, immorally, dishonestly, or any- 
thing of that sort, but with the object of 
doing that which the legislature plainly 
means to forbid.” But such construction 
would hardly apply to the taking and receive 
ing of gratuities in accordance with custom 
well-known to, recognised by or acquiesced 
in by an employer. For example, in some 
Testaurants the tips are pooled ina trone 


- under the supervision of the head waiter, 


-and the employer, if not himself supervis- 
ing the partition of them, at all events, takes 
them into express account when deciding 
upon the wages paid by him:=to his ser- 
vants. Se 

The position would, of course, “be other- 
wise where guests are nobified not to give 
tips. Then a clear case of bribery. would 
appear to arise where such request is sur- 
-Teptitiously disregarded, And gifts of 
cigars, turkeys, and other acceptable luxu- 
rios to employees whose masters cannot-ba 


18 
presumed to have knowledge of a usual 
cuftom inthe matter, would approach the 
boundary line, if not actually cross it. Each 
case would naturally have to be judged on 
its merits. Where such gift is of substantial 
value, it might reasonably be inferred from 
circumstances of secrecy attending it, that 
some special benefit had accrued to the 


JOURNAL 


157 10 


giver. The mere facb that it was given 
afterthe service instead of before it would 
not alter its effect. This is clear from the 
wording of the sections quoted above. The 
moral is, if you tip, tip openly and only in 
those cases where tipping is a recognised 
practice and clearly apparent to the em- 
ployer.—The Law Journal. 





CLERICAL ERRORS : GRAVE AND GAY. 


Some clerical errors have proved grave 
-enough in their consequences. The omis- 
‘sion or alteration -of a single word has 
-had far-reaching results. Thus in In re 
Ethel and Mitchells and Butlers’ Contract 
[1901] 1 Oh. 945, a grant to A “in fee” 
was held nct to pass the fee simple. It 
certainly seemed. very hard that in such 
cases the omission of one word 


Others, beside copying clerks, must have 
„welcomed s. 60(1) of the Law of Property 
Act, 1925, which largely abolished the need 
-for words of limitation in conveyances of 
.freehold land. 

Clerical errors can be extremely comic, 


-and at the same time have serious 
potentialities. An instance of this was 
provided by a young reporter, who 


wished to praisea lady singer in the most 
rapturous terms. He decided to quote the 


line :— 
. “Thou wast not made for song, 
‘ immortal bird,” 

.He could never have dreamt that his 


eulogy might involve apologies, awkard 
- explanations, possibly even questions under 
‘the Slander of Women Act, 1891, but it 
-was 80, for when the report appeared, it 
tendered the line thus :— 
z “Thou wast not made for song, 
. immoral bird.” 
, (The italics are, of course, our own, as 
` generally in this article.) 

One hears much, in these days of “rea- 
:listic’, memoirs, about ‘“‘libels on the 
- dead,’ and many excellent persons have 
- contended ‘that thelaw should be altered, 
to prevent these painful and often 
. scandalous revelations from appearing. 
: But what of apparent libels by’ the 
dead? A certain testator was concerned 
-about the condition of the timber in his 
“estate. In his will he inserted the fol- 
- lowing :— 
. “Whereas jhe trees of my. estate are 

for the most part rotten and decaying, 


: “simple” - 
after “in fee’ should have such an effect. ` 


I suggest that they be cut down and 

supplanted as soon ag possible.” 

No doubt a very proper and harmless 
expression of the testator’s wishes. But, 
after the testator’s death,a clerk, anxious 
to seo abbreviations where there were 
none, copied out the sentence in this way :— 

“Whereas the trustees of my estate 
are’ for the most part rotten and decaying.” 
etc. 

Fortunately, not all clerical errors have 
been of a serious nature. Now and then 
there occurs one which is merely amusing, 
not to say original. Thus, in instructions 
to counsel for putting an end to a marriage 
settlement ofa childless couple came these 
words: “The Wife is over sixty, and is 
therefore past the age of child-beating.” 
That might be compared to the reported 
dictum of a magistrate, who was trying 
a young man, who turned out to be a 
bad example of the spoilt only child. 
The magistrate dwelt on the joys and 
benefits of the large family, and compared 
them to ithe miserable plight of the young 
man in the dock. He is reported to 


have said: “Such occurrences are only 
too frequent in these days of birch- 
control.” 


Considering the number of actions for libel 
or slander that might have arisen out of 
clerical errors, the actual number appears to 
be disappointingly small. Perhaps one day 


- the House of Lords will pronounce an epoch- 


making judgment on a case arising out 
of a clerical error. Possibly it will be 
somewhat on the lines of Hulton vy, 
Jones [1910] A.C, 20, which is still 
regarded with awe and foreboding by 
ambitious authors. 

Meantime the list remains small. lew, 
if any, retired generals appear to have 
issued writs against newspapers for 
describing them as “bottle-scarred” 
warriors, or, worse still, as ‘battle-scared.” 
-A paper described a famous explorer, an 
unusually resourceful man, as being 
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like ‘Odysseus of the many wires.” 
No legal consequences seem to have 
ensued. With equal impunity a society 
journal stated that a certain young lady 
had marred the eldest son of Lord X. 

Modern legislation has made the way 
of the clerical blunderer slightly less 
hard. We have already mentioned s. 60 
of the Law of Property Act, 1925. We 
might here refer tos.9 (2) of the Bills 
of Exchange Act, 1882, wich declared 
that where the words and the figures 
differed, the words should prevail. See 
‘Byles on Bills.” 19th ed. (1931), pp. 
14, 90. Such provisions should make 
for definiteness in interpretation, even 
if they donot altogether avoid disputes. 
See Macmillan v. London. Joint Stock 
Bank, Limited [1917] 2K. B. 439 ; [1918 
A.G. 777. In actual cases of discrepancies 
in cheques, bankers normally pay the 
smaller amount, or else return the cheque ; 
the custom appears to be well recognised, 
On this practice, see Macmillan v. London 
Joint Stock Bank, Limited [1917] 2 K.B. 
439, at p. 457: “Hart on Banking,” 4th 
ed. (1931), Vol. I, p. 379. 

There is still plenty of opportunity for 
the careless or over-hasty draftsman to 
perpetrate errors which may prove serious. 
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The subtle but far-reaching distinctions- 
between patent and latent ambiguities 
are still of practical importance. Despif 
the broader attitude the courts have. 
adopted over the construction of willsot 
recent years, counsel arguing for a “liberal’ . 
construction may be reminded that they. 
must not endeavour to tell the court what . 
the testator meant to say, but what is 
meant by the words he actually used. 
Often the cause of. the trouble is only a 
clerical error, caused by undue haste or the 
“human factor.” So long as that factor. 
exists, the wise draftsman will adopt 
some method of checking the draft of an 


important document, e. g., submitting it 
to the scrutiny of a colleague where 
possible. 


In’ the Preface to the First Edition of 
“Hayes and Jarman’s Concise Forms of 
Wills,” dated the 7th January, 1835, the. 
authors of that work commented on the- 
“thankless and unprofitable” task of 
drawing or settling a will, Whether they 
would have used those two epithets, 
had they written to-day, is of course, a- 
matter of conjecture. But no task can. 
be easy, where small errors may produce 
grave and far-reaching results.—The 
Solicitors’ Journal. 
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OTHER OFFENCES AS PROOF OF ORIMINAL INTENT. 


The principle upon which evidence is 
admitted to prove that the accused has 
been guilty of crimes other than those 
for which he is standing his trial does not 
admit of any doubt. It is not competent 
for the prosecution to show that the prisoner 
is a person whose antecedents are in keep- 
ing with thecrime with which he has 
been charged; for it is a matter of 
prejudice, and not logical inference, that 
because a person previously committed 
a crime similar to that for which he is be- 
ing tried, he has therefore committed the 
present crime. On the other hand, the 
Court will not exclude the evidence where 
itis logically relevant, even though the 
jury may attach undue weight to it ; 
since, as Kennedy, J., pointed out in Rex 
v. Bond (1906, 2 K. B. 389; 75 L.J. 
K. B.693 at 702) :— 

“Nothing can be so certainly 
counted upon to create a prejudice 
against the accused upon his trial 
as the disclosure to the jury of other 
misconduct of a kind similar to that 


which is the subject of the indici- 
ment ; and, indeed, where the crime 
alleged is of a revolting character 
...and the hearer isa person who has 
trained to think judicially, 

the prejudice must be sometimes 

insurmountable.” For the reason the . 
Courts have insisted that such evidence is 
not to be given unless and until the 
prisoner clearly raises a defence making it 
relevant; and have held that mere plea 
of “not guilty” is insufficient to entitle 
the prosecution to use this evidence: 
see the judgment of Lord Eumner in 
Thompson v. The King (1918, A. O. 221.; . 
87. L.J. K.B. 478 at p. 484). ; : 

A defence which makes evidence of 

this nature admissible is where the prisoner - 
admits that he did the act, but raain- . 
tains that he had no criminal intent. 
Thus, on a charge of obtaining by false 


not been 


_pretences by presenting a worthless cheque, 


it is open’ to the prosecution, where 
the defendant contends that he had no 
intention to defraud, to prove that he has 
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given other worthless cheques. For it 
is,a reasonable inference from the fact 
that the prisoner has on more than one 
occasion involved persons in loss or avoided 
payment of his debts in this manner that 
the act charged in the indictment was 
done designedly with a view to the 
prisoner benefiting himself at the expense 
of the persons receiving the worthless 
cheques: see the judgment 
Lawrence, J., in Rex v. Bond (supra). 

Where the other acts are all parts of 
the transaction, the subject of the indict- 
ment, as where it is alleged that the 
prisoner has been carrying on a bogus 
business, other offences will be admis- 
sible in respect of a period subsequent 
to the date of the crime charged: Reg. v. 
Rhodes (1859, 1 Q.B. 77; 68 L.J. Q.B. 83). 
But the making of a subsequent false 
pretence in respect of a different transaction 
is not admissible ; for the fact the accused 
had a guilty mind atthe Jater date does 
not prove that he had formed a similar 
intention at the time when he did the 
act with which he was charged:see Rex 
v. Boothby (1933, 24 C.A.R. 112). 

A question which has caused and 
continues to cause considerable difficulty 
is to decide whether the act is sufficiently 
similar that it can logically be regarded 
as having any bearing on the question 
of the guilt of the accused in respect 
of the crime for which he is being tried. 
This is a matter which goes not merely 
to its weight, but to its admissibility ; 
for if no inference ought to be drawn 
from other acts of misconduct, the jury 
are being invited to convict a man merely 
because he is of bad character. Thus, on 
a charge of obtaining provender by frand, it 
was held not to be admissible to prove that 
about the same time the accused obtained 
a horse and cart by fraud: Rex v. Fisher 
(1910, 1 K.B. 149; 79 L.J, K. B.187) ; nor 
was it permissible upon a charge of falsely 
pretending that certain china was sold 
at only 10 per cent. above cost price 
to prove that similar china had been 
sold at an enhanced price by falsely 
pretending that it was Dresden china: 
Rex v. Ellis (1910), 2 K.B. 746; 79 L.J. 


K.B, 841). In order to make the evidence 
eee, the other occurrences must 
e e 


“so closely linked in point of time 
as well as character with the offence 
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for which the prisoner was on his. 
trial that, according to the test of 


justice aswell as of common sense, 

there could be no serious challenge 

of its relevancy": i 
per Kennedy, J., in Rex v. Bond (supra 
at p. 104). 

An interesting illustration of the opera- 
tion of this principle is to be found 
in a very recent decision of the Court 
of Criminal Appeal: Rex v. Porter 
(1935, 25 O. A. R. 59). In that case, 
the appellant was charged with having, 
obtained subscriptions by falsely pretend- 
ing that an association called “ Approved 
Hotels, Cafes and Restaurants of Great 
Britain” was a bona fide body and able 
to offer advantages to subscribers. He 


was cross-examined as to his having car-_ 


ried on a similar association four years 
before which had never performed any 
services to 
lant volunteered the evidence that he 
underwent a term of imprisonment for 
fraud in respect of his conduct of that 
association. It was argued that the 
period which had elapsed between the 
previous case and that on which the ap- 
pellant was taking his trial was so remote 
as to destroy any connection between the 
two cases. The Court, however, refused 
to accept this contention, having regard 
to the fact that the businesses were 
otherwise similarly carried on, For, as 
Avory, J., pointed out (at p. 65)— 

“In this case the time-which elaps- 
ed was only about sufficient for the 
previous conviction to have blown over. 
It would have been idle to suppose 
that the appellant the moment when 
he came out of prison could have 


started again the same kind of 
fraud.” 
It would seem, therefore, that the 
fact that a considerable time has 


elapsed between the offences charged 
and the other offences given in evidence is 
immaterial if they are of a similar nature. 
That the question of time isa minor fact 
will be realised if the principle upon which 
such evidence is admissible is borne in 
mind; namely, that the accused must have 
known from his previous experience that 
he would be unable to fulfil the promises 
which he had made ; and Lhat consequently 
it may beinferred that he never intended 
to fulfil them.—The Law Journal. 





subscribers ; and the appel- 
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BURDEN OF PROOF IN CHARGES OF MURDER. 


What is called the presumption of in- 
nocence has been emphatically applied by 
the House of Lords in the case of Woolm- 
ington v. Director of Public Prosecutions 
(1935) 23rd May. “Throughout the web of 
the English criminal law one golden thread 
is always to be seen, that itis the duty 
of the prosecution to prove the prisoner's 
guilt, subject to matters as to the defence 
of insanity and subject also to apy statu- 
tory exception.” 

The ‘‘defence” of insanity, by the way, 
simply does not exist, for if the prisoner is 
insane at the time he isto betried, he is 
not tried at all, and if he is proved to be 
insane atthe time of the ofence and the 
offence is proved, he is still found guilty, 
by the peculiarly foolish special verdict 
provided for by the Trial of Lunatics Act, 
1883. Weall know what is meant, but in 
a judgment concerned with intent, it isa 
little unfortunate to cite an instance where 
intent is not only not proved but actually 
negatived, and yet the absence of intent is 
not allowed as a ground for a verdict of 


not guilty. 
But to return tothe mainstream of the 
judgment in the House of Lords: “No 


matter what the charge, or where the trial, 
the principle that the prosecution must 
prove the guilt of the prisoner is part of 
the common Jaw of England, and no at- 
aD to whittle it down can be entertain- 
ed.” 

This means, that, in the specific instance 
of a charge of murder the prosecution must 
put before the jury not only evidence that 
the death occurred as the result of the 
voluntary act of the accused, but that the 
act was done “of malice aforethought,” 
The evidence may of course be quite direct, 
as of expressed definite intention to kill, 
or it may be matter of inference from the 
whole facts of the case. But it is for the 
jury to decide upon the evidence they 
must not be told that the killing being 
proved there is a presumption of malice. 

It is of course easy to be wise after a 
case has been fully argued before two 
Courts, but once the proposition is stated, 
as it has been in the House of Lords, it 
appears self-evident, and one wonders how 
anyone, in modern times could have 
thought otherwise. The misconception as 
to murder appears to have been due toa 
statement by Sir Michael Foster in the 
latter part ofthe eighteenth century, in his 
“Introduction to the Discourse on Homic- 


ide,” but there can be little doubt tha} the 
learned judge and author was only stating 
what was the practice of the Courts in his. 
time. He would hardly have invented 
something for himself, and then called it 
law, though such things have been done 
by text-book writers. Questions of pre- 
sumption and onus had not been consider- 
ed by earlier judges and writers, though 
they must have possessed some practice 
in regard to them. Looked at with our 
eyes it too often seems to have been that 
there was a general presumption of the 
guilt of a person charged, who must prove 
himself innocent or hang, The wrong 
view on the burden of proof in murder 
really dates back to the bad old times. 

It has not clearly been discriminated as 
a special exception to a general well-known 
rule, or at least the general rule has 
never been set side with it in any 
judge's direction to the jury. Once placed 
side by side with a satement of the general 
rule the apparent exception is seen to be 
no exception at all, but a mere bit of 
archaicism which has accidentally survived 
in the general evolution of our criminal 
law, something comparable to the appendix 
in a human dody, which can go on through 
half a lifetime satisfactorily, if useleasly, 
and then is suddenly found tobe a nuis- 
ance which has to be abolished. The House 
of Lords has performed the operation effici- 
ently. 

The case illustrates the high value of the 
appeal to the House of Lords on points of 
criminal law. It has before it the proceed- 
ings at the trials and the proceedings 
in the Court of Criminal Appeal, 
which acute minde have had full opportuni- 
ty toconsider in every aspect. No other 
Court can make a pronouncement with the 
same authority. 

Above all Courts, the House of Lords 
is able to say, in the words of Counsel in 
one of Hampden’s trials, “Though the 
precedents look one way or the other, they 
are to be brought back unto the laws by 
which the kingdom is governed.” 

We may have diverse opinions upon 
whether, on the reported facts, Woolming- 
ton was guilty of murder or not. We can 
have none of the soundness of the final 
decision, or of the ability with which Cotn- 
sel for the accused argued their case up 
to the highest tribunal.—Justice of the 
Peace. 
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WITNESS CONTRADIOTING HIMSELF. 


_ That our law of evidence is more elastic 
in some matters than may be thought is 
shown by the decision of the Court of Cri- 
minal Appeal given in the case of R. v. 
Russell (Times, May 30). 

In that case the appellant took a girl 
out in his motor car at night. About 10 
p,m. they sat down at a steep place on 
the bank of the river, There was a 
slight quarrel, and the girl found herself 
in the river and was carried down stream 
for some distance. She managed to climb 
out of the water. The appellant made no 
effort of any kind to retrieve her body, 
dead or alive, but drove away in his car 
for forty miles and said nothing about the 
matter. The girl was enceinte and he had 
promised to marry her. 

The girl made conflicting statements 
about the occurrence. 

After she got out of the water a cyclist 
assisted her to the house of a woman whom 
she told she had slipped into the river. 
On a subsequent occasion, at an interview 
between her and the appellant, with 
witnesses present, she described how the 
appellant had pushed her into the water. 
‘At the trial she endeavoured to shield the 
appellant and said repeatedly “He is not 
guilty.” 

The learned trial judge admitted the 
evidence of the statement made at the 
interview. Counsel for the appellant did 
not argue that the evidence was inadmis- 
sible, but submitted that it ought to have 
been excluded as highly prejudicial to the 
accused, citing R. v. Christie, (1914) A.C, 
515; 78 J. P. 321. He further submitted 
that, having made contradictory state- 
ments, her evidence was negligible, and 
the jury should have been so directed, on 
the authority of R. v. Harris (1927), 20 Cr. 
App. R. 144. 

In the last cited case the Lord Chief 
Justice, giving the decision of the Court 
of Criminal Appeal said: “It has un- 
doubtedly sometimes been thought that 
where a witness is cross-examined upon & 
previous unsworn statement and admits 
the fact that the statement was made, but 
says that the statement was untrue, that 
unsworn statement may sometimes be 
treajed as if it could be accepted by the 
jury in preference to the sworn statement 
in the witness box, and in like manner 
sometimes where the witness has denied 
having made the previous statement, and 


~ evidence has thereupon been given that the 


previous statement was made, there has 
been, at least, a suggestion that the jury, 
if they choose, might accent the previous in 
preference to the sworn statement. That, 
of course, is all wrong, as his been pointed 
out on various occasions by this Court, and 
not least in the case of R, v. White (1922), 17 
Cr. App. R. 60. . . It is apparent that 
the learned judge directed the jury in 
the proper way, namely, that the effect of 
the previous statement, taken together with 
the sworn statement, was to render the girl 
a negligible witness.” 

The Lord Chief Justice, giving the judg- 
ment of the Court of Criminal Appeal 
in the latest case did riot, according to the 
Times report, deal with R. v. Harris, supra. 
He said, and counsel for the appellant had 
conceded, that on the point of excluding 
the evidence because it was so prejudicial 
to the appellant as being likely to be re- 
garded by the jury not merely as evidence 
of what the prisoner did or did not say 
when the allegation of pushing the girl 
into the river was made by her at the 
interview, but as substantive evidence of 
the crime, the matter was one for the 
discretion of the trial judge. The Court 
would not review that discretion. 

Coming to the question of self-contradic- 
tion making the witness negligible, he said: 
“Tt was open to the jury to disentangle, the 
truth of the matter from the after-thoughts 
with which it was overlaid.” “The sub- 
stance of the matter was put to her, and 
the result was thatat the interview she 
intended to say what was true, and the jury 
were entitled to draw the inference that 
what she then said was true.” 

The appellant, in the witness-box, admit- 
ted that he heard the girl say that he 
pushed her into the river. “The matter, 
then, stood thus, contradictions and after- 
thoughts no doubt there were, but on the 
most crucial point the evidence left no 
doubt that this most damning statement 
was made.” 

The learned Lord Chief Justice went on 
to point tothe surrounding circumstances. 
“What inference were ‘the jury to draw 
from the facts that at that hour, in that 
lonely place, the appellant, knowing full 
well that Miss Leadbetter was somehow in 
the river, drove away nearly forty miles, and 
that when he saw his mother, said nothing to 
her.” These surrounding circumstances do 
indeed tend to corroborate e unsworn 
statement of the girl and to discredit her 
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sworn testimony. She was a negligible 
witness it may be, but her statement made 
in the presence of the eccused, admitted by 
him tohave been made, was evidence in 
itself, apart from whether she confirmed or 
denied it on oath. R. v. Christie, supre, 
itself established that proposition. 
Lord Moulten in that case: “I am of opinion 
that there is no rule of law that evidence 
cannot be given of the accused being 
charged with the offence and of his be- 

haviour on hearing such charge, where that 
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behaviour amounts to a denial of hig 
guilt.” A fortiori the fact of a charge 
having been made in the presence of the 
aceused is admissible if his behaviour does 
not amount toa denial, either because he 
admits the truth of it cr acts in such a way 
that no inference of admission or denial 
could be drawn. 

It is this which distinguishes the present 
case from R. v. Harris, supra.— Justice 
of the Peace. 


X Extracts from Contemporaries. 


. Road Safety. 

A number of important points bearing 
on the question of road safety emerge 
from the statement made by the Minister 
of Transport in the House of Commons 
recently, and from the ensuing discussion, 
when the House went into Committee on 
-@ vole for £39,098 to complete the sum 
required by the Ministry. With regard io 
the success of existing methods Mr. Hore 
Belisha pointed to the greater reduction 
in the number of fatalities and injuries 
in London, where 10,000 pedestrian cros- 
sings have been installed, than in the 
provinces. In the last eleven weeks of the 
present year, as compared with the same 
period last year, the reduction in the 
number of persons killed has been 31 per 
cent. in-London and 16 per cent. in the 
country as a whole. The corresponding 
figures relating to the injured are 16 and 
114 per cent. The Minister's offer in regard 
to the costs involved, within a time limit, 
which led to so lavish a provision of cros- 
. sings in the Metropolitan boroughs, is to 
be extended tothe provinces. Comparison 
- of Oity, Metropolitan and borough police 
. areas on the one hand, with country police 
-districts on the other, showed, since the 
introduction of the 30 miles an hour speed 
' limit, a greater fall in the number of 
casualties in the former (144 per cent., 
against 8 per cent.), and this, it was 
blaimed, might be regarded as a rough 
indication of the success of the imposi- 
tion of a limit in built-up areas. Mr. Hore 
Belisha rightly drew attention to the high 
proportion of children among those killed 
on the roads (it amounted to one-third 
in 1933), made reference to the two com- 
mittees which are considering the matter, 
and mentioned the proposed conversion, 
es an experiment. of certain streets in 


Southwark and Paddington, into play 
streets for children. The plan seemed to 
commend itself to the House. Whether it 
will be as popular with the inhabitants 
of those districts seems doubtful. The 
introduction of:the trolley-bus as a sub- 
stitute for the tram-car was exhibited as 
another method making for increased 
safety, The progress of the five-year road 
plan, on the basis of which highway auth- 
orities have been invited to send in pro~ 
posals, was indicated by the fact that 
since the beginning of the financial year 
the grants already approved. amount to 
£2,500,000 for major improvements, com- 
pared with £600,000 during the same period 
last year. Within the period named the 
Ministry hopes to eliminate all weak 
bridges which are in the possession of 
railway and other statutory owners and. 
most seriously affect the flow of traffic. 
The elimination of level crossings—of 
which there are nearly 1,400 on classified 
roads—is also desired and encouraged by 
a grant of three-quarters of the cost, 


Tests. 

In the course of his statement, the 
Minister of Transport referred to the 
imposition of a driving test, and pointed 
to the fact that nearly 10 per cent. of 
those presenting themselves fail to satisfy 
the examiners as illustrative of the needless 
risks taken previously in allowing anyone 
to drive a powerful machine on a pay- 
ment cf 5s. The Minister indicated, that 
a means of subjecting private vehicles to 
regular inspection for brake and trye de- 
fects had not yet been found, That was 
for the future. Brake tests were advocated 
by one party to the discussion, and it was 
indicated that the Minister agreed that 
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. a system by which all private vehicles 
< on abe road were examined for inefficiency 
—as service vehicles and goods vehicles 
are—would make for road safety. This 
was, however, a subject which would 
require a good deal of thought before the 
Ministry could ask the 
approval of any scheme. During the* 
discussicn it was urged that the classifica: 
‘tion of roads was not proceeding quickly 
enough, and financial support should be 
forthcoming for the unclassified roads which 
were failing to stand up to the heavy 
traffic passing over them and were getting 
worse. Another speaker drew attention to 
the fact that something like 90 per cent. 
of the prosecutions for dangerous or careless 
driving under the Road Traffic Act, 1930, 
are instituted after an accident has taken 
place, and he advocated the watching by 
the police of dangerous corners and cross- 
roads where accidents happen. If pro- 
secutions took place before accidents, the 
careless or dangerous driver would, it was 
suggested, very soon learn his lesson. The 
sane speaker suggested that it was very 
difficult for the motorist to get a fair 
trial in some petty sessional courts where 
the magistrates lacked motoring experience. 
Stipendiary magistrates equipped with 
learning and knowledge ought -to try 
motor-car cases! Several speakers: expressed 
objection to the raiding of the Road Fund, 
but it was pointed out that the fact that 
a surplus in that fund was taken by the 
Chancellor of the Exchequer would not 
make any difference to the amount of 
money which could be profitably spent 
by the Ministry on works of major import- 
ance. 


. intoxication. 


Drunken Motorists. 

At a time when heavy penalties are 
being inflicted—and, it will be generally 
agreed, rightly inflicted—upon those found 
drunk, or in the earlier stages of drunken- 
ness, in charge of a motor vehicle, the 
importance of the ability to distinguish 
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between the effects produced by unreason- 
able alcoholic indulgence and by other 
disorders is more than ever apparent. In 
this connection a pamphlet just issued by 
the True Tempérance Scientific Oommiltee 
is of unusual interest, while its significance 
for members of the legal profession lies 
also in the criticism directed to what is 
alleged to be the unfairness of the tests 
commonly applied in such cases. The 
pamphlet, which is signed by Sir James 
Qrichton-Brown, Lord Horder, Dr. Robert 
Hutchison, Mr. H. Wansey, Bayly, Dr, 
D. F. Fraser-Harris and Dr. W. H. B. 
Stoddart, urges that- it is all very well 
to test an elocutionist; a schoolmaster or 
a member of a léafned profession with 
what are described as tongue-twisters (such 
as “the Leith police dismisseth us”), but 
to expect perfection with such phrases in’ 
a chauffeur, a labouring man or even an 
average member of society at a time of 
emotional shock is manifestly unfair. It 
is emphasised that indistinctness of articula- 
tion, if it is to be of diagnostic signific- 
ance, should be present when the individual 
is using words of his own vocabulary. 
Again, the smell of alcohol in the breath, 
while suggestive, is regarded as by itself 
of no value for establishing a diagnosis 
of drunkenness. It is considered that a 
correct conclusion can only be arrived at 
as a result of several tests or observations 


“associated with the functions of different 


regions of the central nervous system. 
Drunkenness is not, it is urged, like theft 
or assault, an act but a varying condition 
of the nervous system, and a number of 
organic nervous diseases may give rise to 
symptoms resembling those of alcoholic 
n. The interest and value of 
the foregoing pamphlet are unquestionable, 
as is also the desirability of the prosecution 
fully discharging the onus which lies upon 
it in such cases, But there is, perhaps, 
some danger of over-refinement. The 
majority of cases appear to require merely 
the application of a robust common- 
sense.—The Solicitors’ Journal. 
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MARRIAGE ON THE HIGH SBAS. 


Can the master of a British merchant 
ship join in matrimony a couple on 
board his vessel ?.2'The question is not 
easy fo answer off:hand by asimple yes 
or no, The chaotic nature of our Mar- 
riage Laws prior to Lord Hardwicke’s 
Act has since been reduced by ë series 
of piecemeal , enactments to something 
like order and definiteness. Nevertheless, 
there are still a number of points on 
which considerable doubt exists and some 
‘of these are not without practical import- 
ance: For example, the present po- 
pularity of cruising and the consequent 
association under reputedly glamorous con- 
ditions of impressionable and impetuous 
youth, and it may be, of rejuvenated 
and romantic age, may suggest ab any 
time a speedy union if such be possible 
and- lawful. A bench may be called on 
at any time to consider ‘the effect of a 
marriage on board the “Alladora Castle,” 
or one celebrated in some small local 


vessel outside the three. miles limit 
such as the one reported in the 
press to have taken place last year 


at the instance of an impatient pair. It 
is apposite to enquire, therefore, is the 
cruising liner a Gretna Green ? 

Popular belief, not far wrong. in this 
case, endows the shipmaster with almost 
plenary powers in many respects. Hig 
position as responsible ruler in circum- 
stances, sometimes of great and sudden 
emergency, calling for immediate and co- 
ordinated effort, obviously justifies at 
times the 
torial authority. But can the direct neces- 
sity imaginable in Oupid’s affairs ever 
give him the right to the formalities 
enjoined elsewhere by our Marriage 
Laws? One would think not, but there 
is some authority to be found for an 
affirmative answer. This same authority, 
however, will be found, upon examination, to 
rest upon an exceedingly doubtful basis. 

Halsbury’s “Laws of England,” Hail- 


157—J 4 


exercise of an almost dicta-- 


sham edition, Vol. 16, at page 597, we 
read that “A marriage on a board a 
ship at sea is valid according to _the 
English common law if it is solemnised 
by or in the presence of an episcopally 
ordained clergyman of the Church of 
England or Church of Rome, though 
without proclamation of banns, or other 
public notification or licenee; and where 
there is no such clergyman on board, a 
marriage thoughy.not in the presence of 
any minister, ‘and whatever form of 
ceremony may be adopted, may be valid 
as a marriage of necessity, provided that 
it is clear that the parties freely con- 
sented and intended to marry one an: 
other.” Without attempting to analyse 
this proposition minutely, it must be 
pointed oùt that it refers to the “com- 
mon lawte .uses the word. “may” and 
refers to “necessity.” ; : 

For the support of this proposition, T6- 
ference is made to another title in the 
same work—that on “Conflict of Laws,” 
Vol. 6, at pages 295 and 296. Here it is 
stated that “A marriage on board a 
merchant ship on the high seas is re- 
garded by English law as valid if valid 
according to the law of the country to 
which the ship belongs. A marriage of 
a British subject in a British merchant 
ship on the high seas is, it is suggest- 
ed, governed by the law of the country 
to which the ship belongs, i. e, where 
it is registered, Bit in the absence of 
clear authority on the subject the law 
must be regarded as donbiful.” Below ig 
a footnote:—'‘The popular idea that a 
captain ofʻa merchant ship can solemnise 
marriage aboard as a kind of marriage 
officer is without foundation, 

It would seem possible to dispel any 
doubt which may still exist if it is borne 
in mind that it is an elementary prin- 
ciple both of public and of private in. 
ternational ‘law that a ship upon the 


high seas is subject to the municipal p 





-on the matrimonial point. 


26 
law of the nation to which she belongs. 
There exists ample authority for this. It 
willebe “enough to cite R. v. Lesley 
(1860), L, J. M. C. 97, in which Earle, 
L. J., in delivering the judgment of the 
Court of Crown Cases Reserved, said : 


-“Tt is clear that an English ship ‘on the 


high seas, out of any foreign country, is 
subject to the laws of England, and 


persons, whether foreign or English, on 


board such ship, are as much amenable 
to English law as they would be on Eng- 


„lish soil.” 


Now English law seems clear enough 
The Marriage 
Act, 1823, section 22, lays down that ‘“‘[f 
any person shall knowingly and wilfully 


‘intermarry in any other place than a 


church or such public chapel wherein 


’ banns may be lawfully published, unless 


` 


„22, 1934 (78 Son. J. 650), 


by special licence as aforesaid, or shall 
knowingly and wilfully intermarry with- 
out due publication of banns or licence 
from a person or personèhaving authori- 
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ty to grant the same, first had and ob- 
tained, or shall knowingly and wilfully 
consent to or acquiesce in the solemnisa- 
tion of such marriage by any person not 
being in holy orders, the marriage of 
such persons shall be null and void to 
all intents and purposes whatsoever.” - 
Subsequent legislation has validated 
marriages in places of worship of other 
religious bodies than the Church of 
England, such places being duly regis 
tered for the purpose and the ceremony 
being performed in the presence of an 
“authorised person.” But there is no statu- 
tory authority to be found which ex- 
pressly enables a merchant ship’s captain 
to dispense with the requirements of the 
Act cited. There should, therefore, be 
little doubt on the subject. Those desir- 
ous of wedding in haste should be told 
that they cannot safely do so by means 
of a benignant captain’s well-meant offices, 
where his vessel is an “English one and 
upon the high seas.—Justice of the Peace. 





POLICE AND PUBLIC MEETINGS ON PRIVATE PREMISES. 


_-In a “Current Topic” on this subject 
which appeared in our issue of September 
it was . stated 
that authoritative illumination as to the 
right of the public to be present at public 
meetings on private premises might be 
forthcoming inthe future. The Divisional 
Court has now considered the question as 
to the right of the police to be present 
at public meetings on private Premises 
(Thomas v. Sawkins, The Times, May 31), 
and has decided that police officers cannot 
be ejected from such meetings if they 
have reasonable grounds for believing that 
an unlawful assembly, or riot, or breaches 


‘of the peace, might take place. 


. The proceedings were brought in respect 
of a technical assault alleged to have 
been committed on the appellant by a 
police officer at a public meeting held 
on private premises. The meeting 


“was called to protest against the Incite- 


ment to Disaffection Bill, which was then 
before Parliament, and to call for the 
dismissal of the chief constable of the 
county. The appellant had called on a 
poliée officer to leave the meeting and 
had laid his band on a superior officer 
of the respondent, and the respondent 
pushed the appellant's hand away. That 
wag the technical assault complained of. 


The Lord Chief Justice was disinclined 
to regard the entry of the police officers 
as a trespass, particularly in view of the 
fact that part of the business discussed 
was a proposal to demand the dismissal 
of the chief constable of the county. In 
any case, it was a good defence to an 
action of trespass that the act complained 
of was done by authority of law. His 
lordship thought that there was quite 
sufficient ground for saying, on the 
authorities, that where there were such 
reasonable grounds for apprehension as 
those which the justices found in the 
present case, it was part of the preventive 
power and duty of a constable to enter 
and remain at a public meeting. His 
lordship was not at all prepared to accept 
that it was only where an offence was, 
being, or had been, committed that the 
police were entitled to enter and remain 
on private premises, but it seemed to him 
that ex virtute oficii a police constable 
had a right to entersuch premises when 
he had ample grounds for believing that 
the commission of an offence was im- 
minent. 

There is some authority for this view. 
Blackstone in his “Commentaries,” Bk. 1, 
p. 356, says: “The general® duty of all 
constables, both high and petty, as well 
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as of the other officers, is to keep the 
King’s peace in their several districts; and 
to that purpose they are armed with very 
large powers, of arresting, and imprison- 
ing, and breaking open houses. and the 
like: of the extent of which powers, 
considering what .manner of men are -for 
the most part put into these offices, it 
is perhaps very well that they are generally 
kept in ignorance.” Perhaps the last clause 
wens not be considered applicable in these 
ays. 

In the Report of the Departmental Com- 
mittee on the Duties of the Polics with 
regard to the Preservation of Order at 
Public Meetings (1909), Omd. 4673, April 
14, 1909, there appears the following state- 
ment: “In the case of highways and 
places to which the public have ordinary 
access, the police have large powers of 
dealing with disorder and obstruction ; but 
in the case of meetings held on private 
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premises, whether for public purposes or 
not, the police have no power to enter 
except by leave of the occupier of the 
premises, or promoters of the meeting, or 
when they have good reason to believe 
that a breach of the paace is being com- 
Thomas v. Sawkins supra, carries 
this a little further, and the words “or is 
imminent” should be added in order to 
complete the statement, 

It is for the magistrates to deciae on 
the facts in such cases whether the police 
reasonably believed an offence to be 
imminent. In a country. in. which free 
speech is still prized, it will obviously 
not be sufficient evidence of this that the 
conveners of the meeting belong to a 
particulat political party. But wherever 
there is some evidence to support such 
a finding of fact, it will always be difficult 
to disturb it. —The Solicitors’ Journal, | 





Extracts from Contemporaries. 


Skiif In Competitions. 

On Friday of last week Mr. Justice 
Horridge disposed of the case of Ross v. 
Hillman and Co., Limiied, finding for the 
plaintiff in this action in which he claimed 
against his printers damages for breach 
of contract and a declaration that a con- 
tract in writing for the printing of circulars 
relating to a competition organised by him, 
and on “which he lived, was valid, and did 
not contravene the Betting and Lotteries 
Act of last year. The competition was 
called “Xact-lines,” and it consisted in 
rearranging in their correct position the 
words of lines from poems, separated, and 
afterwards re-arranged, so to say, in most 
admired disorder. Thus, faced with the 
words ‘‘Prophetic Uncle my soul O my!” 
a competitor with a sufficiency of literary 
sense, erudition or skill in research would 
(correctly) write down, “O, my prophetic 
soul! My uncle!” As the plaintiff said 
when giving evidence, a person who had 
“a flair for poetry” might find the lines 
easier than one who had none. Several 
examples, presenting varying degrees of 
difficulty, were set in each series. Bet- 
ween 12,000 and 20,000 persons entered 
for each ‘competition, sending 6d. for each 
attempt, and a competitor who sent in an 
absolutely c&rrect solution won or took a 
share of £100. Some competitors searched 
for the quotations in free libraries, One 


lady who scored on three occasions turned 
out to be a schoolmistress who set her girls 
to find the lines. In every case one or 
more competitors were successful. The 
Sanday newspapers inserted advertise- 
ments of the competitions in question; 
which had ran for about six years, but 
whether they did so after Parb II of the 
Act cme into force'on January 1, 1935, is 
not clear. In April last ths defendants 
agreed in writing to print for the plaintiff 
20, 030 circulars, advertising his Xact-lines 
compatition, but later in the month they 
thought better of it and repudiated their 
contract, alleging that the compatition 
contravened the Act. Were they justified 
in doing so ? 


His Lordship’s Decision. 

Giving judgment in the above case, Mr, 
Justics * Horridge said that to constitute 
a lottery a com petition must bə based 
entirely on chance. He had to consider 
whether skill played any part at all in this 
‘competition. Counsel for the defendants 
had contended that because of the extreme 
difficulty of finding all the lines set them 
compatitors must perforce depend on 
chance, but in many cases competitors had 
noted against their attempts the authors 
of the various quotations. Could one say 
when a competitor found the quotations by . 


28 


‘diligence that skill also did not enter into 
the “matter? He, his Lordship, thought 
that both skill and diligence were required 


‘to solve these competitions, and there must, - 


therefore, be judgment for the plaintiff for 
the agreed amount of damages and a dec- 
laration as asked, with costs, 


Varlous Considerations. 
_ Now it will be remembered, when con- 
sidering the above decision, that s. 26 of 
‘the Act is the section which deals with 
competitions, usually so called, and that 
that section makes it unlawful “to conduct 
in or through any newspaper, .or in connec- 
‘tion with any trade or business... any... 
competition success in which does not depend 
‘toa substantial degres upon. the exercise 
‘of skill.” 
connection with a trade or business where 
they consist of pari-mutuel or pool betting, 
and the person who carries them on has 
for his only trade or business that of a 
bookmaker. Unless by advertising in a 
newspaper or by carrying on a trade or 
Þusiness as a proprietor of competitions 
the plaintiff had infringed that particular 
_ section, the case fell for decision under 
the law relating to lotteries. There is no 
definition of a lottery in the Act, and so 
one has to go back to the cases. Hall v. 
‘Cox (1899) is some authority for saying that 
‘a lottery must depend, not merely largely, 
-but entirely on chance. Stoddart v. Sagar 
(1895) says that a competition for forecast- 
‘ing the first four horses in a race is a 
lottery, though surely much more skill 
-could be exercised in placing horses in a 
“classic” where only a few horses, and those 
fully exposed, were running than in the 
case of a scramble like the Steward’s Cup 
‘at Goodwood. Barclay v. Pearson (1893) 
told us that where an editor arbitrarily 
selects a word to fill a blank in a sentence 
a competition with regard to that word is 
illegal. In the present case there was 
nothing arbitrary about the re-arrange- 
‘ment of the disarranged words. They 
had been arranged, usually years 
‘ago and once for all, by Shakespeare or 
some other English writer. Skill is dif- 
‘ficult to define in relation to the Act of 
1991. Tracking a quotation down may 
be done skilfully or in a haphazard way, 
and merely guessing the rearrangement 
er words may in certain cases require 
some degree of. skill. On the whole, if we 
may respectfully say so, nothing illegal 
seems to have been attempted in the case 
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under, notice, unless it could be held 
that the competitions were conducted in 
connection with the plaintiff's trade or 
business, and that no “substantial degree” 
of skill was required for their solution.— 
The Law Times, dated July 20, 1935. 


A Penal Code Found Wanting. 

The new German Penal Code Amend- 
ment Law shows one disadvantage of 
such a code. Its advantages are well. 
‘known, but our own somewhat haphazard 
and piecemeal system (or want of sys- 
tem) in criminal law administration has its 
merits. i 

In Germany it has for long been a 
principle of jurisprudence that an act was 
punishable only if it was an offence 
under the criminal code. Now it has 
been decided to make a sweeping change. 
The courts are to punish acts deserving 
of punishment “according to the underly- 
ing idea of a penal code or according 
to healthy public sentiment.” Where the 
penal code does not apply, the offence is, 
apparently, to be treated asof the same 
kind as the code offence it most nearly 
resem bles, 

Carefully administered by conscientious 
judges, the new law may supply a real 
need. The rigidity of a code is its drawback. 
The English system works well because, 
in addition to statutory offences, there 
are common law misdemeanours, The 
offence declared by judges to be a com- 
mon law misdemeanour is very like the 
pew German offences, except that there 
is no attempt in England to assimilate 
it to a particular statutory offence. An 
example of a recent application of the 
English method to meet the needs of 
modern offences not dealt with in statutes 
is the punishment of certain conduct as 
acts tending to a public mischief. An 
earlier example is the old story of a 
learned judge on assize who, on being 
told that a peculiarly disgusting piece of 
behaviour was noi a criminal offence, is 
reported to have said, “Isn't it? Theo 
Tll d--—d soon make it one,” which he 
proceeded to do by deciding that it was 
a common law misdemeanour. 


A New Principle. 

But if there is nothing remarkably 
novel, from our point of view inthe new 
German law generally, there is at least one 
provision that introduces an entirely new 
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principle. A section makes it an offence 
to fail togive help in accidents, common 
dangers or emergencies, and the punish- 
ment may be as much as two years’ im- 
prisonment. 

English criminal law is generally said 
not to concern itself with the enforcement 
of moral duties or private virtues. Thus, 
there ig no punishment for drunkenness, 
except where it affects public order or 
safety ; no penalty for failing in one’s 
duty to parents unless it involves a 
charge on public funds; with one or two 
exceptions, no penalty for immorality 
except where there is public offence or 
debauchery of the young; and no punish- 
ment for cowardice, save on the part of 
a soldier on service. And as to help in 
case of accident, danger or emergency, 
‘we leave all that to the dictates of com- 
mon humanity. It is doubtful whether 
fear of punishment for failure to act is 
likely to induce a man to rush into a 
burning building, or to dive into a swift 
river in an attempt to rescue from drown- 
ing. Criminal law may be a wonderful 
instrument, but it has its limits.:—Justice 
of the Peace. 


Lawyers and The French Language. 

George Borrow used to declare tnat 
Englishmen were the worst linguists in 
the world, simply because of their self- 


consiousness and their fear of being 
laughed at for the mistakes they 
make, Some of the mistakes recorded 


to have been made are certainly ludi- 
crous enough, as, for example, that made 
by a distinguished member of the Bar, 
‘afterwards a judge, who, in conversation 
with a Frenchman, spoke of Good 
Friday as “bon vendredi”, But there 
appear to have been always a few who 
have borne in mind that French, 
modified in some degree as time went 
on, was for many centuries the official 
legal language of England, although it 
sometimes took on a grotesque form as 
in some of the old reports. We have 
“been reminded of this by Professor 
“Levy-Ullmann's scholarly work on The 


‘English Tradition, where he cites, for 
example, from the Year Book of 12 
‘Hen. VIII, this quaint passage: “Car 


si jai unpopinjay: ow thrush que chante 
or refraische mes esprits, ceo est grand con- 
‘fort a moi,” and that other from Dyer's re- 
ports, where a prisoner during his trial 
“jecte une graunde brukbat que narrow- 


JOURNAL 29 


ly mist’ the judge's head. Such 
specimens of Franco-English jargon we 
read not so much for professional edi- 
fication as for sheer enjoyment, but 
there is a traditional story of recourse 
being had to the Year Books style of 
French in ordinary conversation as a 
vechicle of speech with a French visilor 
who was innocent of English. The inci- 
dent is said to have happened at the 
house of Mr. Justice Williams in 1838. 
That learned judge, familiarly known as 
Johnny Williams, and his wife had their 
separate sets of friends, his chiefly legal, 
hers chiefly fashionable. It was the Corona- 
tion year, and a French nobleman in the 
suite of Marshal Soult, representing 
Louis Philippe, was in London on the 
occasion. He had been asked to dinner 
by Lady Williams, but by some mistake 
he made- his appearance as a guest of 
the judge, who was in fact entertaining a 
large part of the Bar of his old circuit. 
The judge could speak no French, nor 
were any of the company qualified to 
carry on a conversation with the French- 
man, but at last Wightman, afterwards 
the judge, bethought him of the store of 


Norman law French accumulated by 
him in his study of the Year 
Books, and taking his courage 


in both hands, he was said to have ad- 
dressed the noble visitor by way of ex- 
planation in this wise: Nota que ceo 
est meason de Williams Justice il done 
feed als apprentices del Northern 
Circuit : peradventure vous estes 
nemy invite”. What the distinguished 
Frenchman made of this is, however, 
not recorded. At least it showed a 
gallant effort and resource on the part 
of Wightman to grapple with the lingui- 
stic and other difficuties of the 
situation .—The Law Times. 


Professional Incomes. 

A story has come down to us of an 
old lawyer who explained the presence of 
a very large representation of cats in 
his house by saying: “I like everything 
of the fe(e)-line species.” The joke may 
not have been very subtle or very 
scintillating, but, at the same time, it 
may be supposed to have expre§sed 
what the speaker truly felt. Ouriosity 
is frequently aroused as to the fees paid 


to popular advocates and the incomes 
made by them, but, naturally, precise 
figures are known only to the happy ¢ 
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recipients and to the -income tax col- 
lectors. Occasionally, , however, we have 
s@me light thrown on the subject in 
memoirs and other writings. Thus, 
Crabb Robinson, to whose interesting 
diary attention was drawn in a recent 
issue, mentions that in 1818 he heard 
from Gurney (who later became Baron 
Gurney of the Court .of Exchequer) 
some facts about fees, which he said, 
during the previous decade had risen 
much above those formerly paid. Kaye, 
the solicitor to the Bank of England 
and other prominent city clients, told 
Gurney that on one day he had carried 
to Gibbs, the Attorney-General, 100 
general retainers that is 500 guineas in 
connection with insurance cases. Erskine 
is believed never to have made more 
than 7000 guineas in one year, in Min- 
gay, one of Erskine’s rivals, said he 
had only once made 5000 guineas. 
Gurney went on to say that the great 
fortunes made in ancient times by 
lawyers must have been indirectly as 
the stewards of great men, otherwise they 
were unaccountable. Crabb Robinson, 
having. noted these remarks, adds that 
the figures mentioned were drawfed to 
insignificance when compared with the 
enormeus gains of his old fellow-circui- 
teers, Oharles Austin, who was reported 
as having made 40,000 guineas in one 
parliamentary session. Those were the 
days of the railway mania when briefs 
were poured into Austin in such pro- 
fusion that, being unable to cope with 


all of them, he went riding in the 
park and explained his absence from 
Westminster by saying that he was 


doing equal justice to all his clients. A 
later great lawyer, James Shaw Willes, 
who became an equally great judge, 
showed a friend his fee book for 1854, 
the year before his elavation to the 
Bench, and from :this it appeared that 
he had that year made rather more jthan 
6000 guineas, so that he lost income by 
being made a judge. Later advocates 
have greatly exceeded this figure, but 
modestly they abstain from furnishing 
precise details. ,These exceeding great 
rewards are, however, for the compara- 


tively few; for the majority Olough’s 
digtum in his Mari Magno remains 
true. 


t Slow rises worth in lawyer's gown compressed.—” 


The Law Times. 
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The Art of Advocacy. : 
- Many years ago, when one division 
of the Court of Appeal sat in what is 
now the Bar room, a well-known silk, 
whom we may call X., was addressing 
the Court. Waiting to open the appeal 
in the next case was J. A. Hamilton, 
K. C., afterwards Lord Summer, the 
begetter of many witty and sarcastic 
observations, who, after listening for some 
time to the presentation of his case by 
X., turned to a junior sitting behind with 
the remarks, “I thought we used to be 
told that the art of advocacy consisted 
in saying the same thing in different 
words, but X, seems to think that it 
consists in saying the same thing in 
the very same words over and over 
again.” It certainly was true of the 


‘advocacy of X., which consisted for the 


most part of repeated declaration that 
“it can't be done, my Lords, it can’t be 
Needless to say this form of 
advocacy was not persuasive and failed 
to attract the members of the court. In 
an interesting article by Judge Shientag on 
“The Trial of a Civil Jury Action in 
New York” in the current number of 
the United States Law Review, packed 
with hints on the conduct of a case, 
suggestions as to cross-examination, 
cautions against overstatement, and kind- 
red sound advice, we are given, among 
other stories, that of Mr. Justice Wight- 
man in the most delicate fashion 
administering a rebuke to a barrister 
whose repetitive advocacy was becoming 
tiresome. At last the Judge interposed: 
“Mr. Blank, you have stated that before.” 
“Have I, my Lord,” said counsel: “I 
quite forgot it.’ “Don’t apologise, Mr. 
Blank,” said the judge, “it was a very 
long time ago.” oe 


Books to Study. 

In the course of his article Judge 
Shientag suggests some lines of study 
which the young advocate, ambitious of 
forensic success, might profitably follow 
if he wishes to add to natural shrewd- 
ness and knowledge of the world, cul- 
ture and an intimate acquaintance with 
literature, the arts and sciences. To 
Aristotle's Art of Rhetoric, Cicero's On 
Oratory and Orators, and Quintilian’s 
Institutes of Oratory, he counsels the 
addition of a thorough knowledge of the 
Bible “as a supreme literally document.” 
In this connection it may be recalled 
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how effectively a passage from the Epistle of 
St. James was used by Hardinge Giffard, 
whom we all remember as the Earl of 
Halsbury, when appearing for the 
plaintiff in an action for slander against 
some members of a charitable associa- 
tion. The defendant's counsel] had 
quoted the passage where pure religion 
is said to consist in visiting “thə father- 
less and widows in their affliction and 
to keep himself unspotted from the 
world.” When he came to reply, Giffard 
Said, “My learned friend has forgotten 
the other text in the same chapter: ‘If 
any man among yoa seem to be reli- 
gious, and bridleth not his tongue, but 
deceiveth his own heart, this man’s 
religion is vain’.” It was indeed a 
stroke of genius thus to quote and ap- 
ply the familiar words to the situation 
before him. Biblical texts were not 
perhaps designed to furnish waapons for 
the benefit of the advocate, but Giffard 
was not the first to discover that a 
familiarity with Holy Writ was of pro- 
fessional advantage. In one of his 
letters, Charles Lamb tells us of his 
friend Martin Burney, whom by the way was 
for a time .on one of the older 
series or law reports that “he 
came down here, and insisted on 
reading Virgil's Aeneid all through with 
me (which he did) because a counsel 


must know Latin. Another time he read 


out all the Gospel of St. John, because 
Biblical quotations are very emphatic in 
a court of justice.” Even with these 
acquisitions, however, it may be added 
that poor Martin did not make much, 
in a pecuniary sense, of his Latin and 
Biblical attainments. —The Law Times. 


Shop-lifting. 

- The severe sentences recently passed by 
Metropolitan magistrates on shop thieves 
will commend themselves to good citizens 
and therefore to all lawyers. In one case 
last week the magistrate at Marylebone 
sentenced two such thieves to two months’ 
imprisonment for what, so far as the Police 
knew, was a first offence—or series of 
offences. The convicted women visited a 
number of those popular shops who now 
open their doors throughout the day to 
all and sundry. Many honest women go 
there merely for the wonderful spectacle 
which they see, and without any inten- 
tion of buying; but amongst them are a 
minority (we hébe small) of persons whose 
yisit is prompted by greedy and dishonest 
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motives, The freedom ‘which is granted 
without question to these. people could not 
be continued if such gross abuses went 
unpunished, and the law rightly treats with 
Severity such cases as those which were 
reported last week. We hope that the 
magistrates of the Metropolis will unite in 
imposing severe sentences in these cases, 
Detection is not easy, and it is in the 
public interest, as wellas in that of the 
individual shopkeepers that their Property 
should be protected.—The Law Journal, 
dated July 13, 1935. 


Curious-Survivals. 
It seems remarkable to be told that in the 
Capitol at Washington sand is still used by 
the Senators in place of blotting paper. In 
the old days the sand box was a familiar 
adjuncl of the writing desk, but at least in 
this country it has long been relegated to 
the lumber room and superseded by the 
common blotting paper which Fuller called 
“charta bibula, sucking up the ink with 
the sponginess thereof.” If ths sandbox 
did not survive in the Courts within living 
memory, the quill pen certainly did, and 
many of us can remember that these in - 
considerable profusion were strewn over the ` 
desks and on the bench. In one of his 
letters, Charles Lamb mentions that while 
he was at the India House he never 
mended a pen, whereas after’ he left that 
establishment he cut them to the stumps 
marring rather than mending the primitive 
goose quill, and then in his own whimsical 
wayhe adds: “I cannot bear to pay for 
articles I used to get for nothing. When 
Adam laid out his first Penny upon 
nonpareils at some stall in Mesopotamos 
I think it went hard with him, reflecting 
uponhis goodly old orchard where he had 
so many for nothing.” Are there any 
establishments, one . wonders, where the 
“primitive goose quill” is still in regular 
use ?—The Law Times, > 


The Great Seal. 

The announcement that His Majest 
has been pleased by letters patent t 
appoint the Earl of Onslow, Mr. Ramsay 
MacDonald, Lord Hewart and Lord Han- 
worth to be Commissioners for the cara 
and custody of the Great Seal during 
any absence of Viscount Hailsham, Lorg 
High Chancellor, from the United Kingdom 
isa reminder that due provision hag to be 
made for the safe custody and use of 
this emblem of sovereignty during any 
vacancy of the Ohancellorship or duringe 
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the Chancellor's temporary absence from 
the realm. The necessity for precau- 
tions being taken to ensure its safe 
custody, not merely when the Chancellor 
ig absent, but when he is in this country, 
is obvious, although the description of the 
means taken to this end as given . by 
Mr. Solomon Pell in a classic work with 
which we are ail familiar, namely, that it 
` always reposes on a dumb waiter at the 
Ohancellor’s right hand, “and a man, in 
a bagwig and suit of armour guarding 
the mace with a drawn sword and silk 
stockings, which is perpetually done, 
gentlemen, night and day,’ must be set 
down to the vivid, but nos exact, 
imagination of the narrator. From very 
early times, says Lord Campbell, there 
had been a custom of occasionally giving 
the Great Seal into the joint custody of 
geveral persons, who held it under the 
Chancellor, or while the office was vacant. 
Immediately after the revolution in 1689, 
Serjeant Maynard and two other lawyers 
were appointed by a commission under 
the Great Seal to execute the office of 
Lord Chancellor, but doubts being started 
as to their powers and precedence, a 
statute was passed providing that Com- 
missioners so appointed should have all 
the authority of the Lord Ohancellor or 
Lord Keeper, one of them being empower- 
ed to hear interlocutory motions, and the 
presence of two being required at the 
pronouncing of a decree or affixing the 
Great Seal to any instrament, the Com- 
missioners to rank next after peers and 
the Speaker of the House of Commons. 
Apart from the provision necessarily made 
for the custody and use of the Great Seal 
during the temporaty absence of the Lord 
Qhancellor from the realm, Commissioners 
have sometimes been appointed during a 
vacancy in the tenure of the office. For 
example, on the resignation of Lord Oot- 
tenham in 1850, three Commissioners, 
Lord Langdale (Master of the Rolls), Vice- 
Chancellor Shadwell, and Baron Rolfe 
were appointed Commissioners, and they 
acted till the appointment of Lord Truro 
as Lord Chancellor a short time after- 
wards.—The Solicitors’ Journal. 


Schoolboys in the Dock. 

*Phe acquittal of a thirteen year old 
schoolboy recently charged at the Mansfield 
Juvenile Court with the manslaughter of a 
schoolfellow, who had died as the result 
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of a blow from a cricket bat presents 4 
very complete contrast with the proceedings 
atthe trial of young William Chetwynd, in 
1743, which involved a full-dress per- 
formance at the Old Bailey and engaged 
the services of nine learned and eminent 
counsel for four days. The accused was 
fifteen years old, a boarder at Mr. Clare's 
academy in Soho Square. One day, having 
become the happy possessor of a large 
cake, he had cut himself a piece with a 
pocket knife when another boy snatched 
it away. He demanded it back; the other 
only laughed—an irritating and fatal 
laugh, for the next moment the blade of 
the knife was in his stomach, and, afew. 
days later, he died. The jury were in these 
embarrassing circumstances instructed to- 
find a special verdict which was, however, 
never argued, for the boy's family took the 
precaution to obtain a royal pardon and 
so, having spent four anxious months in 
Newgate, young Chetwynd was released. 
A few years later, the Old Bailey made 
him amends for his unpleasant ex- 
perience there, for his elder brother 
caught gaol fever while listening to a trial 
in its unwholesome Courts and died, letting 
him into a very handsome estate.—The 
Solicitors’ Journal. 


Unofficial Deputy. 

At the London Sessions recently it was 
related howa man on trial there had ob- 
tained work as a solicitor's clerk although 
an ex-convict, aud once had actually defen- 
ded a man in the Police Court when counsel 
did not turn up, pretending to be a solicitor. 
The gesture, bold as it was, was not 
however, so surprising as that ofa certain 
parrister’s clerk to whom an important set 
of papers was once delivered in the vacation 
while his master was away. The client’ 
was assured that the defence would be 
settled quite quickly and in due course the 
papers were returned, All went well till 
the delivery of briefs, when the junior _ 
in question, finding it impossible for him 
to turn up at the trial, handed it over to 
someone else. But he, on reading the 
pleas raised in the defence, found them so. 
extraordinary that hecould not believe 
they had been settled by the very learned 
counsel whose name they bore. Enquiries 
were sebon foot and elicited the startling 
fact that the barrister’s clerk had settled 


the pleadings himself and artistically 
imitated his principal’s signature.—The 
Solicitors’ Journal. be 
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HANDWRITING PROBLEMS 
By 


F. BREWESTER, F.R. M.S., F. R.S.A., 
Document Specialist, CALCUTTA 


(Copyright.) 
(Specially written for“ Indian Cases” and “Criminal Law Journal”) 
> FINGER PRINTS. 


1. Finger-prints are not of course, 
handwriting. Nevertheless, many problems 
concerning them arisein document in- 
vestigation, and they may be legitimately 
considered as falling within the sphere of 
the competent document specialist. 
Finger-print problems are exceedingly 
common inthis country. There is probably 
not a Court or a lawyer who has not, at 
some time or other, had to deal with 
them. This is undoubtedly due to the 
widespread use of finger-prints as sign- 
manuals, or signatures, 

_2. Finger-prints as a means of identifica- 
tion of the human individual are com- 
paratively new. Provided proper safeguards 
are used, identification by means of finger- 
prints is the most positive method of 
identifying the individual in existence. 
There are two very important reasons 
for this. One is that the pattern on each 
of the ten fingers of every human hand 


persists throughout life, from the state. 


of the newly born babe until death, and 
even after death until decomposition sets 
in and destroys the minute corrugations 
on each finger tip. Even if the finger 
tips are scarified, or injured, the original 
pattern will grow again, if the tips are 
bound up and further injury prevented. 
There is a proviso though. On each 
finger tip there are actually two layers 
of skin, namely, the upper one which can 
be seen wéth the eyes, and the lower 
one which is hidden from sight. The 
proviso is that so long as the lower 
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(hidden) layer is not injured, the original 
pattern will grow again. Oriminals have 
often tried to escape detection by 
deliberately injuring their finger “tips, 
but when bound up and the wounds 
allowed to heal, the original pattern again 
appeared. Quite recently there appeared 
in several newspapers a story to the 
effect that one of America’s most notoricus 
gangsters had his finger tips “lifted” by 
a plastic surgeon, but subsequent events 
have proved there is no truth in the 
story. As I write, I have before me 
prints of the man’s ten fingers, one set 
taken before, and another after, the 
alleged operation. True, there is a slight 
destruction over a limited area in „the 
second set of prints, but nevertheless, -they 
can be easily identified. Sir William 
Herschel, who was Collector of Hoogly, 
and who may be said to have laid the 
foundations of identification by finger- 
prints, has left on record his finger- 
prints taken at an interval of 57 years, ~ 
which is the longest time interval on 
record. , , í 

3. The second, and equally, important 
reason is, that in no two human beings 
in the world does the same exact pattern 
exist. In other- words, no two finger 
prints in the world, of two different 
persons, will be found to be identtcal 
in’ all their minute details. This can be 
easily demonstrated mathematically. It 
is also explained physiologically in a 
short and simple way by the fact tbat 
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nature never reproduces two similar 
things exactly alike. No two blades of 
græs, no twoleavesof atree are identically 
the same. The dissimilarity may not be 
perceived by the casual observer, but the 
trained examiner will quickly show that 
it exists. 


-~ 4, There -are -some-- curiously erroneous 


ideas in circulation about finger-prints. 
They are often incorrectly described as 
_the “Bertillon System of Finger Prints”. 
Bertillon was Prefect of Police in Paris, 
and prior to the introduction of finger- 
prints he devised what is known as his 
system of “Anthropometry”. This system 
consisted of taking measurements of 
various parts of the body, but in many 
ways it is unsatisfactory, and even in 
the country of its origin, it has now been 
almost entirely superseded by the finger 
print method. . 

5. It has also been incorrectly stated 
that finger-print identification was first 
introduced at New Scotland Yard, in 
London. As a fact beyond the realm of 
‘controversy, the finger-print method of 
identification was first introduced in 
Oaleutta, by Sir Edward Henry, who was 
‘then Inspector-General of Police, Bengal. 
It was not until Sir Edward was posted 
to New Scotland Yard that his system 
‘was introduced there, when it almost 
‘immediately superseded the Anthropo- 


~ metric system of Bertillon which was then 
“ In use. ' 


Xa 
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6. It should beclearly understood ‘that 
‘the system introduced by Henry deals 


- with all the ten fingers, It is merely a 
. method of indexing a set of ten ‘mpres- 


sions, in such a way that they can be 


quickly found, something after th- manner 


. is probably currect’ to say that there are’ 


one would look fore word inad: tionary. 
‘It cannot bs used for a single ir: orsssion. 
. Although the Henry method of slassifica- 


‘tion is in’ slmost world-wide use, it is 


‘questionable whether it was actually the 
_first practic..l system for the incexing of 
‘finger prinis. It seems to Le quite 
definitely established that the honour must 


go to the Argentinian Juan Vuceiich, who- 


_ devised an excellent system oi his own, 
which is in extensive use in South 
America. Besides the Henry and the 
Vucetich systems, thers are otheis, but 
most of them seem to be based on, or 
‘are adaptations of, the Henry s:siem. It 


exceedingly few, if any, of tha several 
Bureaux in which the Henry system is 


wBlleged to be in use, that have not 
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modified it in some way to suit their own 
particular needs. 

7.1 do not propose to go into the 
system of classification of the ten fingers 
devised by Henry. Such knowledge is 


“needed only by those who are concerned 


with the indexing, filing and searching 
for sets of ten impressions, such as those 
employed in, Finger Print Bureaux. 
Neither lawyer nor Judge is concerned 
with the manner in which a set of 
impressions is filed away, or how it is 
searched for, 

8. Courts and lawyers are, however, 
very greatly concerned with the problem 
of the single Bfinger-print. Almost every 
day in the week such problems arise in 
some Court or another. By this I mean 
that the problem for solution is whether 
or not a given impression is identical 
with another, Jor instance A produces a 


promissory note and alleges that it contains 


the thumb«impression of X. The question 
is one of fact, and not one of law. Before 
we can rely upon ourselves to solve such 
problems correctly, it is necessary to 
understand something about the various 
patterns, and how to take impressions 
correctly. ; 
9. The articles necessary for taking 
finger impressions and studying them are’ 
few, and trifling in cost. The complete 
list of articles is :— á ; 
(1) A small roller, about two inches 
in length, covered with rubber 
tubing. A satisfactory roller can 
easily be made at home, or 
obtained in the bazar for a rupee, 
or less. 
A little printer’s ink. (This can 
often be had by “cadging”). A 
rubber stamp inking pad may be 
used to ink the finger in urgent 
circumstances, but nothing equals 
printer’s ink. 
A piece of glass, or tin to be 
used as a slab. This is required 
to spread the printer’s ink on, 
A few pieces of white paper, not 
too highly glazed. In fact, with- 
in limits’ the more porous the 
paper, the better will be the 
result. White paper should always 
be used, in order to make easy 
the taking of photographs should 
they be necessary, 
A pointer. This is required for 
counting the ridges, hd also for 
tracing them. (Counting and’ 
tracing will be explained pres 


(2) 


(3) 


(4) 


(5) 
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sently). A long darning needle 
' will do quite well, or a needle, 
or a bit of fine wire, may be 
stuck into the 
handle. 
(6) Some cotton wool and benzine. 
These are required for cleaning 
` the printer’s ink from the fingers. 
Petrol, or kerosene oil, wiil also 
suffice, but the smell of the latter 
is offensive to sensitive nostrils. 
A reading glass, but better still, 
a folding glass of the “tripod” 
or “linen tester” type. The price 
varies according to the quality. 
Such a glass leaves the hands 
quite free. 
10. The technique of the preparation of 


(7) 


the slab is extremely simple. Put a 
very small quantity of printer's ink on the 
slab. Roll it out, by means of the roller, 


to a very thin film. Ifthe film is too thick, 
the prints will probably be smudged and, 
therefore, useless. If the ink film is as 
thin as possible, blurred prints are 
unlikely to occur. The slab and the 
roller should always be cleaned and put 
away in a box after use. 
11. There are two ways in which the 
finger can be inked, but it should first 
be cleaned with benzine and cotton wool. 
The finger tips of many labourers, and 
others, are so “horny”, coated with oil, 
grease, or dirt, that if they are not 
cleaned the impressions will probably not 
be satisfactory. l 
(a) The first method of inking is to 
place the finger on one of its 
edges (the nail being at right 
angles to the plane of the slab), 


and then turning it over gently, 


but firmly, on the inked slab to 
the other edge. The pressure 
should neither be excessively heavy, 
nor excessively light. ‘A medium 
Continuous pressure is quite 
sufficient. Oare should be taken to 
see that the finger is notonly inked 
between the nail boundaries, but 
also from the end of the nail to 
the crease at the first joint. 

The second method is for the 
operator to ink the subject's 
fingers by using the inked roller 
directly on ‘the finger. The roller 
is moved about the finger until 
it is considered to be properly 
inked. In this way, the operator 
can® control the 


(b) 
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end of a pen- ` 


amount of ink ` 
upon the finger, which is not . 
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always possible if the finger is 
placed upon the slab, as in the 
first method. oa © 

(12. Impressions are of two -kinds, 
namely “plain” and “rolled", A plain” 
impression is made by placing the inked 
finger on the paper, without any side- 
to-side, or rotary movement. Plain im- 
pressions are usually found on the scene 
of a crime. A “rolled” impression is 
made by placing one edge of ‘the finger 
nail on the paper, and turning over, or 
rolling, the inked finger to the other 
edge, the operator taking care to see 
that there is no backward movement of 
the finger, once the impression is made. 
This ensures that the complete pattern 
of the impression (including the important 
“delta” area—see later) is transferred to 
the paper. In many “plain” impressions 
the delta doss not appear. Such impres- 
sions are not always satisfactory for 
finger print purposes, and, therefore, a 
rolled impression should always be taken. 
An important reason for taking a rolled 
impression is that its greater area enables 
a larger number of points to be found, - 
when the details of any two prints need. 
to be compared. Itis most desirable that’ . 
every rolled impression should be clear 
and distinct, and the operator should, 
therefore, repeat the operation until he 
obtains prints of the requisite clearness. 
Before taking the final impression, it is 
wise to make preliminary trials on scraps 
of paper. A few attempts will give the 
necessary proficiency..- 

13. Henry divides all patterns - of im- 
pression into four main types, namely 
(1) Arches; (2) Loops; (3) Whorls ‘and 
(4) Composites. Arches may be either of 
two kinds; one a plain arch, and the 
other a tented arch. In the plain arch 
the ridges, as the black ink lines are 
called, extend from one side of the pattern 
to the other, usually with a slightly 


.rounded upthrust in the centre, after the 


minner of a wave. Ina tented, or com- 

pressed arch the ridges ran from une 

side of the pattern 69 the other, but with 

a prominent, or pronounce! upthrust in 

the centre, something after ths manner of 

a tent pole supporting the roof of a tent. 

The crest of the wave is much more 
pointed than in the plain arch. i 

(a). A Loop is a pattern in which one 

or more of the central lines in 

if enter on one side, and after 

forming a staple, or loop, and 

after passing between the core 
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and the delta (see later for a 
. definition of these two words) 
e Jeaves the pattern on the same 
side as that by which it extered. 
There should be no difficulty in 
recognising the loop pattern. Loops 
form about 60 per cent. of all im- 
pressions. 


A Whorl is either circular, -ovoid, 
or elliptic, in the centre. The 
variety of patterns in the centre 
of whorls is considerable, but 
apart from that the distinguish- 
ing feature of every whorl is 
that it has two, and .sometimes 
three, deltas. 

Henry. sub-divides Composites into 
Lateral Pockets, Twinned Loops, 
Central Pockets, and Accidentals, 
all of which have two or more 
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deltas. It is not necessary for 
the jurist to know how to dis- 
tinguish one of these from 
another. 


14. The words “core” and “delta” are 
often used in finger-print work, and it 
-is important to 
mean. 

(a). By “core” is meant the heart, or 
the central, or the innermost, part 
of a pattern. In an Arch there is 
no core. In a Tented Arch there 
is also no core though the longest 
rod inthe centre may be assumed 
to be the core. In a loop the 
core may consist of one or more 
ridges, or rods, enclosed by an 
inner loop or staple. This inner 
staple or loop is sometimes 
referred to as the envelope, or 
sheath. In the Henry system 
of classification, the top of a 
single rod, which is enclosed by 
the envelope is taken as the point 
of the core. If there are two 
ridges, the top of the one farthest 
from the delta is the point of the 
core. If there are three ridges, 
the. top- of the centre ridge is the 
point of the core. If there are 
four ridges, the two centre ones 

š are selected, and the top of that 
farthest from the delta is the 
point of the core. And so on, 
So far as single impressions are 
s concerned, it is quite sufficient for 

the investigator to select as the core 
l point, any point in the centre which 
. e be’ chooses, say the top. of the 
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ridge nearest to the delta, whe- 
ther there is one ridge or more. 

(b) As it is exceedingly difficult in 
an article of this kind to givea 
definition of the various kinds of 
core that occur in whorls, the 
task is not attempted. The in-- 
vestigator of a single print may 
select any point in the centre that 
he chooses. 


15. Stated simply, the “delta” is that 
part of a pattern outside, and generally 
below, the core, at which the ridges or 
lines go in different directions. The delta ` 
is almost always placed to the right, or 
to the left, below the core. Sometimes, 
the delta is quite close to the core, but 
at other times it is situated on the skirt 
of the pattern. It should be remembered . 
that in an Arch there is no delta, just 
as thereis no core; in a Loop there is 
always one delta, and in whorl patterns 
always two but occasionally three. , 

(a) When a single ridge, or line, 
branches off in two different direc- 
tions, the fork or junction, is the 
point of the delta, -. , 

(b) When two ridges have run parallel 
with one another, and then sepa- 
rated, the point of the delta is the 
lowest point at, or immediately 
in front of, the place where the 
two ridges separate. 

A mere dot, or point, can be the 
lowest point, or delta. If there | 
are two or more dots, or points, 
the one nearest the core is the 
point of the delta. 


16. One or two other: expressions also 
need to be defined. When a_ ridge 
branches into two for a short distance, 
and the branches unite again to form a 
single ridge, an “island” is formed. This 
is sometimes referred to as an “enclosure”, 
or an “ellipse”. An island is usually 
ovoid in form, aod of comparatively short 
length. The word “bifurcation” is one 
that is much over-worked in finger-print 
jargon. It simply means a fork, or the 
point at which two ridges join to form 
one ridge. It is better to use the simple 
word “fork”. Similarly, “abrupt endings” 
or “abrupt beginnings”, mean a ridge the 
end of which is free and which is lying 
between two other ridges. Sometimes 
they are described by the hybrid “stop- 
short”. With these few definigions it is 
easily possible for a person of average 
intelligence to: be able to form a correc 
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opinion concerning any clear single finger 
impression. . 

17. An important process in finger-print 
work of any kind is that known as ridge 
counting. This means that en accurate 
count must be made of the number of 
ridges between the point of the core and 
the point of.the delta, especially in 
patterns of the Loop type. No other 
writer, not even including Henry, has 
ever clearly explained what should be 
counted, and what should be omitted, 
with the result that confusion frequently 


arises. Indeed, Henry provides for this 


by allowing an error of two counts either 
way. That is to say, if it is found that 
a count is 14, it may also possibly be 
12, 13, or 15, 16, to allow for possible 
error. - i 
(a) In quite a number of impressions 
‘there appear dots, or very thin 
lines lying independently between 
ihe main lines. The appearance 
of these.dots, or thin lines, is 
‘probably due to the furrows on 
the skin not being very deep, 
with the result that when extra 
pressute is used in making an 


impression the prominent part of- 


the farrow is printed. In ridge 
counting these dots and thin lines 
should be omitted. They are 
easily distinguishable from inde- 
_pendent rods, or lines, that are 
actually true ridges. 

It is usually advisable, but 
essential for the beginner, to 
‘draw a very fine line with a 
fine pen (preferably in red 
ink), between the core and 
the delta, so as to avoid mistakes 
in ridge counting. Any ridge 
that is bisected by, or that even 
touches, the drawn line should be 
counted, and not one that does 
not touch it, however close il 
may be to it. The principle to 
bear in mind is that the drawn 
line must bisect a line, or ridge, 
or should touch a rod or ridge 
more or less at a right angle. 
Instead of drawing a line on the 
impression, which may be objec- 
tionable, it is better to use a 


- 0) 


transparent glass with a fine line. 


drawn upon it, This is placed 
on the print so as to connect the 
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aline is drawn, ora transparent. 
glass is used, it is not always 
possible to do the ridge counting 
accurately owing to the difficulty 
of running the eye correctly along 
an imaginary straight line between 
the terminal points. The horizontal 
line at the base of a protractor. 
may also be used, if the protractor 
is sufficiently transparent. : 

(c) In the Henry system, the terminal 
points, (the core and the delta). 
are always omitted in making the 
count, but the investigator of a 
single impression may please 
himself whether he includes them 
or nob. For the sake of accuracy it 
should always be stated whether 
or not the points have been ex- 
eluded, or included. 

18. Ridge counting is usually required 
in dealing with a Loop, but it is never 
used in the Henry system for Whorls, 
Instead of ridge counting, the device of 
ridge tracing is employed for Whorls. 
Ridge tracing means that the operator has 
to follow one of the ridges from a given 
point to another point. The starting point 
for ridge tracing is always the left delta, 
From this point the course of the ridge, 
or line, is followed until it is found to 
go inside or outside (above or below) the 
right delta. If, in the process of tracing, 
the line followed breaks up, has a free 


- end, or makes a fork, or junction, the 


next lower line is ‘traced, even though 
there may be several such breaks, junctions, 
or forks. In the Henry system, the 
following rules are to be observed :— 

(2) If the line from the left delta 
goes inside, or above, the right 
delta by more than two ridges, 
it is said to be Inner. (Symbol=]). 

` If there are two ridges between 
the traced line and the right delta, 
it is still “I”. 

(b) Ifthe line from the left delta 
goes ontside, or below, the right 
delta by more than two ridges, 
it is said to be Outer (Symbol=0), ~ 

(c) If the line from the left delta 
actually meets, or joins up with 
the right delta, or if it goes 
above or below it by not more. 
than two ridges, it is said to 
Meet. (Symbo]=M). . 

19. The eye will be readífy able to 


core gand the delta, and it is pick out those patterns in which the ridge 


then an easy matter to do the from the left 
ridge counting correctly, Unless or below. the 
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it is only when the lines appear to meet 
one another that actual tracing will be 
necessary. Great care should be taken 
in doing the tracing. If the eye is kept 
rigidly on the line traced from one point 
to the other, there is not much likelihood 
of jumping to the ridge above or below. 
If such jumping should occur, itis obvious 
that the result will be incorrect and 
unreliable. Of course, if enlargements 
are available, such a happening is not 
likely. ` 

Tue Proogss of EXAMINATION OF A SINGLE 

: FINGER PRINT. 

20. Let us assume that we have two 
clear prints before us, one of which is 
known to be from a given finger, and it 
is desired to find out whether it is similar 
to, or dissimilar from, another impression. 
Let us assume, the general pattern is that 
of a Loop, because that is the easiest 
pattern to begin with. First of all, let 
us see whether the central portion, or- 
central staple, has a slope from left to 
right, or from right to left. Next, let us 
find out how many rods, or ridges, there 
are in the core. Next, let us draw a line 
between the core and the delta, and 
count the ridges. Lastly, we must make 
a careful note, of any minutiae that lie 
along, or touch, the drawn line or if 
they are close by. The minutie referred 
to are forks, ellipses, short independent 
rods, islands, or fres ends. In fact, the 
drawn line itself can be made a base, 
or starting point, from which to explore 
the area of the print for a considerable 
distance, on either side of it, and to find ` 
out whether other details, ‘or, as they are, 
sometimes inaptly called, “characteristics”, ` 
can be found. As each point is deter- 
mined, it would be wise to mark it with 
a line drawn from it to outside the 
edge of the impression, and numbered. 
That is all, 

91. Now let us take an Arch. This is 
not so easy as the Loop, because there is 
neither core nor delta. In the regicn of 
the centre, where the upthrust is, there 
is usually a fork, a free end, or some 
definite point which can be selected as 
the base from which ag Naas ie own 
eee a horizontal line Blong avis 

Ar ais me t rou ° 
At, te Aro all afiord the 
on a Ta yes > . 
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treated as if it were in. fact a Loop. At, 
the place where there appears to be some- 
thing like a delta, the horizontal and’ 
vertical lines described above may be. 
drawn, and worked from as stated. ` 

22. Let us next take the Tented Arch. 
The central rod, or pole, gives a good 
starting point. At the base of this pole 
there is usually something in the form of 
a delta, and if a vertical line is drawn, 
through the pole, and a horizontal one 
across the place where the delta is, numerous’ 
identifying details can be found, and: 
marked. i 

23. We may now deal with the Whorl.. 
This should first be traced inthe manner 
already directed. The number of ridges. 
that fall between the line traced from’ 
the left delta, and the right delta- should . 
be counted. The next thing to do is, to 
note carefully the nature of the core. Is 
it single or double spiralled; if it is oval; 
whether there is one or more rods, or 
ridges, in the centre; does it consist of 
one or more dots, or short rods; -has it 
the appearance of a bird’s eye, and soon. 
Next select any chosen point in the core, 
and draw a line from it -to either the 
right or the left ‘delta, and count the 
number of ridges in between, Then find out — 
the details lying along the line so drawn, 
in the manner already indicated. It may, 


on rare occasions, be necessary to draw 


a second line from the core to the other. 
delta, and to count the ridges. 

24. As Oomposites are a mixture of.the 
other types, they may be treated in 
several ways, but as all of them contain 
at least two deltas, they can be examined, 
as for pure Whorls. ` 

BLURRED PRINTS. 

25. When any two impressions are 
clear, no person of average intelligence 
should have the slightest difficulty in deter- 
mining whether or not they are identical. 
Unfortunately, many single impressions 
that are in dispute are far from clear. 
It is quite common to see an impression 
which is merely a daub or a smear, In 
which there is not even a single clear 
ridge. Such impressions are often of the 
plain type, and are made with a fluid 
ink, often the common “deshi’ ink, which 
is most unsuitable. Infact, any fluid ink 
that is used for ordinary writing purposes. 
is unsatisfactory, because it flows into the 


a on the finger tip, and when 
ee ae result is a useless 
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In any event, most of them require a 
very great deal cf patience and persever- 
ance to solve. This can only be done by 
one who has paid considerable attention 
to such prints, and who has the means 
to do whatever is required in the way 
of photographic enlargements, or by means 
of special instruments. 

26. The difficulty with almost all blurred 
impressions is to find a starting point, 


-snor base, from which explorations can be 


made. Once a starting point is secured, 
the trained eye will probably be able to 
find other points in, or near, the vicinity, 
‘depending, of course, on the extent to 
which the impression is clear or blurred. 
Photographs, enlarged about three or four 
times, will be of great assistance. Once a 
starting point has been secured, it should 
be marked on the photograph, and from 
the point so marked endeavour should be 
made to find others. If the two photographs 
are made to the same scale, a pair of 
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dividers will often help to locate a point. 
Suppose, we have found our starting poiat, 
and marked it on each of the two 
photographs. Let us assume, then that 
in the clear impression we see a well 
marked fork at a distance of about an 
inch to the north of the starting point. 
Measure the distance with the dividers, 
and then apply one leg of the instrument 
to the starting point on the blurred im- 
pression. Now see where the other leg 
comes torest in a northerly direction, and 
scrutinise the area around it closely in 
an endeavour to locate the fork we have 
found in the clear impression. If it is 
found, then it can be used as a second 
starting point, and soon. It should be 
remembered that measurements, per se, 
are unreliable because of the slight 
differences in the area in two prints, 
caused by different pressures when trans- 
ferring them to paper. 


(To be continued.) 





Noies of Recent English Cases 


Principal and surety—Co-sureties—Con- 
tribution between—Suit for contribution 
—Principal debior, if necessary party. 

here a surety has paid the debt 
which.. he has guaranteed, he may sue his 
co-sureties for contribution without making 
the principal debtora party, if the rights 
of the parties can be finally decided in 
the absenceof the principal debtor. In- 
solvency of the Principal debtor is a suffi- 
cient reason for not joining him where it 
can be proved or inferred. Formal plead- 
ing of the insolvency is not necessary to 
the success of the action (Lord Hanworth, 

M. R., Romer and Maugham, L. JJ: 

February 20, 1935) Hay v, Carter, 104 L. 

J. Oh, 220, 


Bankruptey—Proof of debt, of service of 
petition and of act of bankruptey— 
Necessity—Usurious loans—I nterest ex- 
ceeding 48 per cent.— Duty of  Court— 
Admission or consent by party—Effect— 
Money-Lender’s Act, 1927, s. 10. 
Bankruptcy is a matter affecting not 

only the parties but the public. It is, 
therefore, essential to observe and comply 
with rules requiring proof of debt, of 
service of petition and of the act of bank- 
suptey. 


Where in a money-lending třansaction 
the interest charged exceeds 48 per 
cent. the Court must exercise its duties 
in accordance with s.10 of the Money“ 
Lender’s Act, 1927, That duty cannot be 
evaded onthe ground of admission or con- 
sent given by any of the parties (Lord 
Hanworth, M. R., Romer and Maugham, 
L. JJ: January 18, 1935) A debtor, In re; 
The Debtor, Ex parte, 104 L. J. Oh. 228, 


Criminal Law—Murder—Burden of proof 
—Duty of Crown to prove that death wag 
result of a voluntary act of accused and 
malice—A ccused, if bound to prove inno 
cence or that act was accidental. 
Throughout the web of the English Cri- 

minal Law one golden thread is always to 

be seen that it is theduty of the pro- 
secution to prove the prisoner's guilt, 
subject to the caseof insanity and su bject 
also to any statutory exception. If, at the 
end of and on the whole of the case, there 
is reasonable doubt, created by the evi- 
dence given by either the prosecution or 
the prisoner, as to whether the prisoner. 
killed the deceased with a malicious in- 
tention, the prosecution has not made out 
the case and the prisoner is entitled tå» 
an acquittal, No matter what the charge 


id 


40 
or where the trial, the principle that the 
prosecution must prove the guilt of the 
‘prisoner is part of the common law of 
England and no attempt to whittle it down 
can be entertained. 

When dealing with a murder case the 
Crown must prove (a) death as the result 
‘ofa voluntary act of the accused and (b) 
malice of the accused. It may prove 
malice either expressly or by implication. 
` When evidence of death and malice has 
been given the accused is entitled to show 
by evidence or by examination of the cir- 
cumstances adduced by the Crown that 
the act on his part which caused death 
was either intentional or provoked. If the 
jury are either satisfied with his expla- 
nation, or upon a review of all the evi- 
‘dence are left in reasonable doubt whe- 
‘ther, even if his explanation be not ac- 
‘cepted, the act was intentional or provoked, 
‘the prisoner is entitled to be acquitted. (The 
Lord Chancellor (Viscount Sankey), Lord 
Hewart (L. C. J.), Lord Atkin, Lord Tomlin 
and Lord Wright: May 23, 1935), (H. L.) 
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Woolmington v, Director of Public Pro 
secutions, 104 L. J. K. B. 433. 


Income-tax—Copyright—F oreign author 
residing abroad — Performance of play in 
England by English Company—Licensee 
paying amount as alvance of royalties 
to solicitorsto be forwarded to author— 
Liability to income-tax. os 
The copyright of a play belonged to its 

author, a foreign dramatist rosident abroad, - 

A licensee for performance of the play. 

in England paid £300 as advance of 

royalties to his solicitors who were instruc- 
ted to forward the same to the agent of 
the owner of the copyright : 

Held, affirming the decision of the Court 
of Appeal, that the solicitors were persons - 
by whom or through whom the payment was 
made and were chargeable to income-tax 
in respect of the payment. (Lords Atkin, 
Tomlin, Russell, Macmillan and Wright 
March], 1935), Rye and Eyre v, Inland 
Revenue Commissioners, 104 L. J, K.. B. 401 
(H. L.). . 





REVIEW. 


The Factories Act, with Notes and 
- Comments: By Mr. A.S. SRINIVASA 
. AYYaR, B.A., B. D., ADvocaTs, Mangas, 
- PUBLISHED BY THE LAW PRINTING HOUSE, 
: Mount Roan, Mapras. Price Rs. 3-3--0. 
- This book is perhaps the first com- 
mentary onthe recent enactment of the 
Legislature consolidating and amending 
the law regulating labour in fastories, 
The learned Editor has discussed the 
history of the legislation in the introduc- 
tion with special reference to similar 
legislation in England and the- way in 
which the establishment of the Interna- 
tional Labour -Organisation has influencad 
the development of factory law. Tze 


Notes and Comments under each section 
of the Act aretothe point and clear and 
illustrated by relevant case-law. The 
Appendices form a very useful part of the 
publication. Besides the Bill, Statement 
of Objects and Reasons, Notes on clauses 
and Report oftheSelect Committee, they 
contain the rules under the Act published 
by the Governments of Burma and the 
Central Provinces, Corresponding provi- 
sions of the English Act have also been 
incorporated in places. We_ are sure 
that the book willbe found to be of 
great use not only for lawyers but also 
for laymen who, as proprietors or employees 
of factories, may have to study the subject, 


Wit & Humour. 


' But Rising Témperaturée.—Judge (in 
trafic Court)—“I'll let you off with a fine 
this time, but another day I'll send you to 
jail.” 
Driver—“Sort of a weather-forecast, eh, 
Judge?” 

--“What do you mean?” 

Fine toeday—Cooler to-morrow." —Case 
dnd Comment, 


R j — 


- No, Two Were Won Over.—Judge— 
“What possible excuse did you have for ac- 
- quitting that murderer?” 
Foreman of Jury—‘Insanity .” 
Judge --“ What, ail twelve of you?” —Case 
and Comment. 
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HANDWRITING PROBLEMS i 


By 


F. BREWESTER, F. R. M.S., F. B.S. A., 
Document Specialist, CALCUTTA 


(Copyright) 
FINGER PRINTS, PART II. 
(Specially written for ‘ Indian Cases” and “Criminal Law Journal”) 
(Continued from page 39, 157 Ind, Cas. J ournal) 
THE JUDICIAL ASPEOT OF THR SINGLE IMPRESSION 


27 When a single impression is in dis- 
pute in any Court, the common practice 
is to send it toan official Bureau, to- 
gether with animpression taken from the 
hand of the person whose impression it 
is allegedto be, and to ask for a report. 
The almost invariable practice is that 
the Bureau returns the impressions with a 
brief note tothe effect that they are, or 
are not, identical. No reasons whatever 
are given, and neitheris an enlarged 
photograph supplied on which the identi- 
fying points are marked, so that the reci- 
pient has no means whatever of verifying 
for himself the accuracy of the conclu- 
sion. This procedure is sometimes varied 
by calling an official, or local expert 
directly into Oourt, giving him a short 
time in whichto make an examination 
by means of a hand-lens, or a magnifying 
glass, and then asking him to testify. 

28. Whethera brief report has been 
received, or whether an expert is to be 
called directly to Court, the burden of 
responsibility is thrown entirely on the 
shoulders ofthe lawyer in advising his 
client whether. or not he should bring an 
expert to Court. The average lawyer 
knows, or should know, beforehand what 
each of his non-expert witnesses will say, 
and usually he tests their evidence by 
a mild form æf judicious cross-examina- 
tion. He is prepared. He knows that 
his opponentis not likely to find any 
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weak spots in his armour, and he goes to 
Court with an assurance that a surprise 
cannot be sprung upon him. Itis with a 
different mental attitude altogether that he 
enters the Oourt room when he has to 
examine in chief a finger print expert. 
It is seldom that an opportunity is afford- 
ed beforehand for consultation between 
the lawyer and the expert. Even if there 
has been a consultation, the lawyer is 
probably no wiser in the absence of a 
correctly prepared, marked, and enlarged 
photograph. The disputed impression is 
too small for. untrained eyes, and as it 
is on the Court record, it can be obtained 
only for a limited time, whenit often has 
to be examinedin a bad light, and in 
unfavourable circumstances or surround- 
ings. 

29. When the expert takes the stand, 
he is asked a question or two as to who 
he is, what he is, what opinion he has 
formed, and what are the reasons for that 
opinion. This brings forth a spate of 
technical jargon, such as “characteristics”, 
“bifurcations”, “abrupt endings” (though 
why “abrupt”?), “inner whorls’, “Lateral 


pocket loops”, “composites”, “islands”, 
“lakes” or “enclosures”. No attempt 
made to explain in simple idiomatic 


language what each of these terms means, 
withthe consequence that probably noone 
understands what the witness is saying.. 
It never seems to occur’ to the average 
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expert that he should learn to deliver clear- 
ly and intelligently the message he 
professes to carry, and that the proper 
“giving of evidence in an intelligible way 
is equally as important asa knowledge 
of how to classify ten impressions. An 
expert may be possessed of an infinitude 
of knowledge and wisdom, but if he can- 
not make others understand what he 
wishes to convey, his erudition is not worth 
much, 

30. Whoever undertakes to give an 
expert opinion on two finger prints should 
be obliged to furnish to the lawyer or 
Court concerned the reasons on which his 
conclusion is based. If the impressions 
are found to be different, it will suffice 


ifa brief note is made to the effect that ` 


“the two impressions do not agree, be- 
cause one is a .whorl pattern, and the 
other a loop patern”. If the impressions 
are identical, a more extended note is 
necessary. This should indicate atleast six 
points of individual identity, apart from 
the identity ofthe type, or pattern. It 
should also be the rule, particularly if 
any ofthe impressions is blurred, that 
an enlarged photograph, at least three 
times the size of the original (Henry says 
six diameters), should be prepared, and 
on which should be clearly marked the 
points of identity. Sometimes marked 
photographs are produced in Court, but 
far too oftensuch photographs are too 
small, and not properly taken. If properly 
taken and marked photographs are sup- 
‘plied, neither the Court nor the lawyer 
should have the least difficulty in thorough- 
ly understanding the evidence given, 
and in correctly appreciating its value. 
31. The appreciation of finger print 
evidence is one of physical fact. Either 
a particular point exists, or it does not. 
If it does exist, and it is pointed out 
‘and explained, the Court and the lawyer 
is just as competent to see it as the 
expert. It requires no special ability to 
see whether two ridges unite to form 
a fork, or whether a free end exists at a 
particular spot. Any person of average 


intelligence with good sight should be 
able tosee such points when shown to 
him. The difference between the expert 


and the non-expert is that the former can 
usually quickly find out and demonstrate 
paan of identity, which the latter would 

dit difficult, or impossible, to dis- 
cover for himself, but once they are 
shown to the non-expert, he should be able 
to see and to perceive them. 
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32. A matter of very great importance 
for the jurist is the minimum number of 
points necessary to establish identity. 
Neither Galton, Henry nor Bose deal with 


the matter. On page 108 (1922 Ed.) 
Henry gives an illustration of an im- 
pression, which although it is only a 


partial impression, is nevertheless quite 
clear, and in this illustration no less 
than 29 points ofagreement are marked. 
In Fig. 37, Henry (1928) gives a skeleton - 
impression {reproduced by Bose as Fig. ` 
DO ssdeevvecwacyeteracenns )and although the 
points are not marked, it is easily 
possible to establish 29 points of identity 
without any trouble, Incidentally, Bose 
(page 37) -is inaccurate in referring to “the 
ten characteristics marked in the Fig. 33”. 
Kuhne on page 95 gives an illustration 
of a plain impression showing no less 
than 34 points of identity. Wilder and 
Wenthworth give several striking examples 
of partial impressions, more or less clear 
or blurred, and in not a single instance 
is the number of points of identity shown 
to be less than 13, though the majority 
of the illustrations show many more. 

33. From these examples, it is easy to 
say thatresponsible writers favour the 
giving of as many points of identity as 
possible. In a clear impression there 
should not be any difficulty in establishing 
with ease at least twenty points of 
identity. The establishment of twenty 
points of identity, apart altogether from 
the general pattern, and the general 
form of the core and the delta, puts 
the question of identity beyond the realm 
of controversy. 

34. A word must here be said about 
the dictum of Bose. On page 37 of his 
“Finger Print Companion” the following 
paragraph appears:— 

"In comparing two finger prints, blurred or 
imperfect, it is necessary to trace at least 


two common ridge characteristics, besides the general 
form of pattern, coreor delta, if available, or the 


‘starting point. Of course, by each added pecu- 


lierity, the strength of the evidence is 
far beyond the rule of geometrical 
sion.” 


multiplied 
progres- 


If this doctrine means anything at all, 
it means that two blurred finger impres- 
sions are said to be identical if they con- 
tain two common ridge characteristics, 
plus agreement in general form, In 
other words, if a pattern is a loop, and 
it has, say,two forks, or two free ends, 
or any twoof the usual minutie, then 
they must be held to be ®dentical with 
another impression having similar features, 
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It will be observed that the presence of 
the core orthe delta is not essential. 
This utterly dangerous doctrine cannot be 
too strongly condemned. It has been 
responsible for much mischief, as the 
passage has often been relied upon and 
quoted in several judgments of judicial 
tribunals. 

35. The value of Mr. Bose’s pronounce- 
ment willbe evident from the following. 
Ames, on page 101 of his book “Ames 
on Forgery”, in discussing the identify- 
ing value of peculiarities, or characteristics, 
in handwriting, goes on to say:— 

“As we have said,one peculiarity does 
decide. It simply counts for what it 
worth; two count not twice 
more fold, and soon By each added peculiarity 
the strength of the evidence is multiplied 


far beyond the rule of geometrical progres- 
sion.” 


It ig now easy to see whence Bose got 
his‘inspiration. He has mutilated the first 
part of Ames’s simple, intelligible and easily 
understood argument,and converted the 
“two peculiarities” of Ames into his 
“two common ridge characteristics". He 
then copies the whole of the second 
sentence, though evidently he must 
have thought the diction of Ames was 
defective, and to improve upon it, he put 
the words “of course” in front. It is diff- 
cult to understand how any reliance 
can be placed on this statement. 


not 
may be 
as much, but many 


36 Hitherto the general concensus of 
opinion amongst recognised authorities 
seems to be that, -in order to 
. establish absolute identification twelve 
points of identity are necessary in any 
two impressions. Some, however, includ- 
ing the writer, consider that six points, 
or even less in particular circumstances, 
are quite sufficient. Dr. E. Locard, in his 
book “La Preuve Judiciare par les Empre- 
ines Digitales” (Judicial Proof by Finger 
Tip Impressions) states that when the 
impressions are clear, and there are 
twelve evident pointsof identity, absolute 
identification is established. When the 
number of pointsis between eight and 
twelve, absolute identification depends 
upon seyeral factors, such as:— 

(a) The rarity of the general type. 

(b). The clearness of the impression. 

(e) The presence ofthe core or the delta. 

When there are eight points or less, or 


a very few points, absolute identifi- 
cation is not established, but only a 
presumptiog. Obviously, two or three 


points can only mean “avery few points”, 
and, therefore, they cannot be the means 
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of establishing the identity of any partis 
cular individual. 

37. In an interesting book, “Modern OĦi- 
minal Investigation,” just published, the 
following significant passage appears on 
pages 116-117:— 

“The demand for twelve similar details is the 
result of the opinion of bygone days, founded 
on the belief of scientists such as Galton, Remus, 
Balthazard, and others, All recent scientists 
working in the field of dactyloscopy, as, for 
instance, Locard, De Rechter, and others, share the 
opinion that the number of characteristic points 
which can benoted at the edge of an enlarge- 
ment is a matter of little importance, A rare 
detail is an identification sign one hundred 
times more important then a whole series of 
forks; four or five details in the core ofan un- 
usual pattern have more value as evidence than 
twelve to fifteen forks inthe periphery. Some 
ridges with unusually grouped pores have more 
weight than the twelve classical points, : 

Thus we see that even in judging finger prints 
a certain subjectivity must’ be ‘exercised where 
the finger prints are fragmentary. One must, in 
other words, to a certain degree rely on the 
judgment of the finger print expert as to the 
rarity and value of evidenceof the different de- 
tails,” 


38. One would have thought that in a 
country likeIndia, which is the home of 
finger-prints, that some attention would 
have been paidto the important matter 
of the minimum number of points essen- 
tial to establish identity, and that some 
definite principles would have been estab- 
lished. It seems, however, there is not 
unanimity. As stated above, Bose lays 
down the law, or at any rate it can be 
inferred from his pronouncement, that 
two points, plus the general pattern, are 
sufficient. An expert from a particular 
Bureau stated in evidence that they do 
not. work to a hard and fast rule, and that 
all depends-on the views of the particular 
expert concerned! Yet another expert has 
stated that two to four similar ridge 
characteristics are ample. A _ ‘fourth 
expert stated that he and his colleagues 
considered seven consecutive points of 
similarity in ‘ridge characteristics to be 
essential, but he was contradicted by a 
fifth expert, who said that five points 
were sufficient. 

“Could we forbear to dispute...... decane 
We should agree as angles do above.” 

39. The fact of the matter is that it 
is not the number of points that is the 
deciding factor. Itis the nature and their 
relative position with one another, or? in 
the language of Hinstein, their relativity. 


There aremany impressions of totally 
different types that have the same 
number of ridge counts between 


the 
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gore and the delta, and consequently it 
would be unsafe to conclude that two im- 
pwessions agree because they have the 
same ridge count. Here, it may be 
remarked the belief is current in some 
quarters that if two impressions have the 
same ridge count, they must be identical. 
Jt is, of course, quite wrong. If, for 
example, in a Loop impression, there isa 
free end at point No.1, and at point No. 
2, which istwo ridges to the right of 
No. 1, there isan ascending fork; and at 
point No, 3, five ridges to the south of 
point No.1, there is a descending fork, 
thenthese three points in their relative 
positions would be enough to conclude 
that the impressions were fromthe same 
finger, Naturally, the careful investigator 
will endeavour to find at least six points 
of identity, apart from the general 
pattern, andthe ridge count, or ridge 
tracing, Care must be taken to ensure 
that the points selected are indeed, and 
in fact what they purport to be, for it must 
not be forgotten that details sometimes 
appear to be other than what they actual- 
ly are. Thus,in one impression a free end 
may appear as a fork in another im- 
pression, owing to the different pressure 
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employed in making the two. This matter 
of the minimum number of points e-sen- 
tial to establish identity is particularly- 
important in criminal trials, where only a 
partial impression, more or less blurred 
is left at the scene of a crime., In are- 
cent criminal trial, before a jury, it was 
alleged thata partial impression left ona 
particnlar article was that of the accused, 
The impression was badly smudged, and 
it was exceedingly ~ difficult to make out 
positively any one single detail. Yet an 
expert testified that he found three points 
of identity in the scene-of-the-crime im- 
pression, and in animpression taken from 
one of the accused's fingers, On the 
other hand, in a notorious trial in the 
United States of America recently, one of 
the accused gang was convicted mainly 
on the ground that the general pattern 
alone wasa peculiar one. Although, it 
is difficult to lay down a principle that 
will cover every circumstance, I am of 


the considered opinion that at least four 
definite and tangible points must be 
proved, but if possible, six points. I con- 


sider that if six definite and tangible 
points are proved, there is no room for 
argument. 


(To be concluded.) 


-= LEGIBLE CONTRACT FORMS 


A case presenting a number of curious 
features, in which the Divisional Court 
(Lords Justices Scrutton and Maugham) 
overruled the decision of the learned 
Judge at the Carnarvonshire County 
. Court (Llandudno), and distinguished 
the “railway ticket” line of cases associat- 
ed with the Parker v. South-Eastern Rail- 
way Company group from commercial 
contracts of sale concluded by printed 
forms, was L'Estrange v. F. Graucob, 
te (152 L. T. Rep. 164; (1934) 2K. 
g 


The plaintif was minded to buy from 
the defendants, manufacturers and sellers 
of automatic slot machines, an automatic 
machine for the salə of cigarettes to be 
used in connection with her business of a 
cafe, and signed a printed form produc- 
ed to her by the defendants The docu- 
mentewas headed “Sales Agreement,” and 
contained blanks in which particulars 

*covering the transaction were filled in 
by writing inink. The price was payable 
by eighteen monthly instalments of £3 
` 


19s. lld. each, following an initial pay- 
ment of £3 15s. Included in the printed 
particulars on the form were a number of 
clauses set forth in small printed type 
comprising, inter alia, the following: “In 
consideration of your undertaking to put 
in hand at once work on this machine I 
agree not to countermand this order"; 
and “this agreement contains al] the 
terms and conditions under which I agree 
to purchase the machine specified above, 
and any express or implied condition,. 
statement, or warranty, statutory or other- 
wise not stated herein is hereby excluded.” 
On receipt of this form duly signed by the 
plaintiff the defendants sent to her three 
documents, namely, (a) an invoice; (b) a 
form termed a “guarantee” covering free 
fixing, maintenance, and insurance of the 
machine for the instalment-payments 
period of eighteen months; together with 
(e) a document designated ‘Order Con- 
firmation” signed by them. fter pay- 
ment of the initial deposit, together with 
the sum of 6s. (for packing), the plaintiff. 
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- declared that- the machine was unsatis- 
factory and requested the defendants to 
cancel thé arrangement . entered into, 
which the defendants declined to do. 
Thereupon, the plaintiff brought her action 
in the county court, claiming the sum of 
£9 is. (her total payments) as money 
received to the use of “the plaintiff by 
the defendants and being part of the 
consideration which had wholly failed in 
that the machine was not fit for the 
purpose for which it was intended to be 
used. The allegation of unfitness for 
purpose was denied by the defendants, 
who counter-claimed for the balance of 
the agreed price, namely, £71 18s. 6d. 
The plaintiff subsequently amended her 
claim by including an allegation of breach 
of implied warranty of fitness for purpose 
for which the machine was sold; and 
at the hearing she was permitted further 
to amend, so that her claim was then 
put upon three alternative grounds 
namely: (a) Re-payment as on total failure, 
of consideration; (b) Re-payment for 
breach of implied conditions: that the 
machine was reasonably fit for the pur- 
pose for which it was required; and (c) 
Damages for breach of implied warranty 
similar in purport to the alleged implied 
condition. Thereupon the defendants 
denied (a) that there had been total failure 
of consideration ; (b) that there were any 
implied conditions; and (c) that any action 
could be maintained as on an implied 
warranty. As to (b) they relied upon sect. 
11 (c) of the Sale of Goods Act, 1893 
(56 .& 57 Vict. c. 71), namely: “Where 
a contract of sale is not severable... 

or... is for specific goods the property 
in which has passed to the buyer, the 
breach of any condition to be fulfilled 
by the seller can only be treated as a 
breach of warranty, and not as a ground 
for rejecting the goods and treating the 
contract as repudiated, unless there be a 
term of the contract, express or implied, 
to that.effect.” As to (e) they relied 


upon the terms of the “Sales Agreement”. 


signed by the plaintiff. The plaintiff's 
reply to these contentions was two-fold; 
first, that she believed she was signing an 
“Order” form and not a “Sales Agree- 
ment,” and was induced to sign in that 
belief ; and, secondly, that she was un- 
aware of the condition excluding her right 
to rely upon an.implied warranty con- 
tained in the “Sales Agreement” form. 
The learned county court judge, in find- 
‘ing for the plaintiff upon her claim, as- 
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sessed her damages, curiously enough, “in 
the sum of £70; he found also for the 
defendants upon their counter-claiù in 
the sum of £71 18s. 6d. ; 

` Lord Justice Scrutton pointed out that the 
clause in this agreement was so widely 
drawn as to exclude reliance by the buyer 
upon any sort of ‘‘collateral stipution,” 
and so to go further than, and to over- 
come -the difficulties which arose in, 
Wallis, Son, and Wells v. Pratt and Hay- 
nes (105 L. T. Rep. 146; (1911) A. Ò. 
394), and Andrews Brothers (Bourn- 
mouth) Limited v. Singer and Company 
(150 L. T. Rep. 172; (1934) 1 K. B. 17), 
Could, then, such a wide clause be said 
to be comprised in the agreement? As 
to the agreement itself, it is to be noted, 
the plaintiff appears to have sought to 
distinguish a signed “order” from and 
“agreement to buy”; Lord Justice 
Serutton said that even an “order” is a 
“contractual document,” and whether it 
be regarded as an offer by the buyer or 
an acceptance makes no difference to 
the status of terms properly included in the 
document ; the gravamen of the plaintiff's 
complaint really lay in her claim that 
the term excluding her right to rely on a 
“collateral stipulation” could not properly 
be said to be included in the document 
as she was unaware of its existence. In the 
view of Lord Justice Maugham there was no 


concluded contract untilthe defendants had ` 


signed the “Order Confirmation,” but whe- 
ther that was so or not, it did not help her to 
say-that she was unaware of the “exclu- 
sion term,” although this complicated 
mode of arranging and concluding a 
contract was regrettable, more especially 
when impcrtant terms were 
insmall type. 

The main issue which remained to be 
decided was whether this case fell within 
the scope of the ratio decidendi in 
Richardson v. Rowntree (70 L. T. Rep, 
817; (1894) A. ©. 217) and Parker v. 
South-Eastern Railway Company (1877, 36 
L.T. Rep, 540; 2 C. P. Div. 416). 

In Parkers case the principles laid 
down distinguished sharply between (a) 
contracts concluded by signed writing ; 
and (b) contracts not so concluded, but 
comprised in unsigned documents, such 
as railway or cloakroom tickets. In, the 
case of (a), a party may not rely upon 
his ignorance of terms therein contained 


—although fraud or misrepresentation are - 


still open to him as pleas. In the cage 


set -forth 


of (b), however, the written document is j 


are Times from one in 
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evidence of the agreement relied upon, 
but it is not, of itself, evidence of con- 
sensus ; in such a case it is. open to a 
party to rely upon ignorance’ of terms, 
if the circumstances were such that it 
cannot be said against him that he 
ought to bave- been aware of the terms. 

In Richardson's case (sup.), too, the princi- 


ples laid down are applicable to unsigned,- 


though written contracts, such as “ticket” 
‘cases, but not to commercial contract 
cases concluded by signature; and the 
‘learned_ covnty court judge in L'Es- 
trange’s- case misdirected himself by 
putting to himself and answering ques- 
tions appropriate to be put to a jury in 
a “ticket? case, namely: (1) Was the 
plaintiff aware that the document contain- 
ed written (or printed: words? (2) Did the 
plaintiff know that those words comprised 
terms of the contractual arrangement ? (3) 
If the plaintiff was not aware that the words 
comprised terms of the contract, did the 
defendant do what was reasonably neces- 
sary to notify those terms to the plaintiff ? 
The issue, then, raised by L’Estrange 
as to the smallness of type — is 
irrelevant, as the law stands, in cases 
where a plaintiff has signed a document, 
although, of course, smallness of type 
may be afactor supporting an allegation 
of fraud or misrepresentation inducing a 
contract in a particular instance. Oould 
the law be usefully amended so as to 
permit of “ticket” defences being left 
open also in cases where a party has 
signed a contractual form or document ? 
It is submitted that such an amendment 
would be desirable and not impracticable. 
Lord Ashbourne, in Richardson's case, 
said: “The ticket in question in this 
case was for a steerage passenger—a 
class of people of the humblest descrip- 
tion, many of whom have little education 
and some of them none. . . having regard 
to the facts here, the smallness of the 
type in which the alleged conditions were 
printed, the absence of any calling of 


r. 
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attention to the alleged conditions, and the 

stamping in redink across them, there was 

quite sufficient evidence to justifythe learn- 

ed judge letting the case goto the jury.” 

Modern commercial methods have brought 

a very large and varied number of tran- 

sactions within this ratio decidendi of 

Lord Ashbourne, and have brought within 

its scope a much wider section of the 

population than steerage classes persons ` 
of humble circumstances, and limited 
education ; such transactions include, for 
instance, hire-purchase..and instalment 
contracts, where parties sign documents . 
which they.either do not know to contain‘ 
vital terms, or if they do know that, 

they cannot understand terms puzzling 

even to experienced lawyers; small type 

and other complications tend not merely 

to befog them but also to discourage 

them from reading and attempting to com- 

prehend such terms. 

As to whether legislation can be direct- 
ed to prohibit small type,-the Companies 
Act, 1929, has provided a useful precedent, 
for example, by sect. 93, requiring every 
company to exhibit its name on its pre- 
mises “in a conspicuous position, in 
letters easily legible” ; and such legibility 
is required also on the seal and on 
all notices and publications, orders and 
receipts, issued by the company. If 
legible notification of the name of a 
company is deemed desirable, and so 
made compulsory,how much more impera- 
tive is legibility of terms of contracts 
made ‘by them! And if such provision 
would be desirable in the case of com- 
panies, it is surely desirable, by a parity 
of reasoning, in all cases of commercial 
enterprise and activities, whatever the 
status of the parties. It may be noted, 
too, that sect. 18 of the Registration of 
Business Names Act, 1916, requires that 
firms to which the Act applies shall set 
out quite a lot of information in trade 
catalogues, showcards, business letters, &c., 
“in legible characters.”—The Law Times. 


Extracts from Contemporaries. 


The League: Its position and Func- 
tions. 

One of the sanest :and best-informed pro- 
nouncements on the position and functions 
of the League of Nations that we have 
met with is that contained in letter to 
whom lawyers 


should have a special interest, Sir Francis 
Lindley, a son of that great jurist: whom 
many of us recall as Lord Justice, and, 
later, as Lord Lindley. Sir Francis is 
no amateur in the discussiog of such a 
subject, having himself served with dis- 
tinction in a number of diplomatic posts. 
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After pointing out in his letter that the 
true position and functions of the League 
have been obscured by so many belonging 
to each party in the State, Sir Francis 
reminds us of the fact, so frequently tor- 
gotten, that the League was founded as 
the result of the general disillusionment 
and reaction caused by. the devastating 
consequences of the War, when men of good 
will in this country and in others believed 
that there was a lasting change of heart 
towards the question of war. If that 
change of heart is not universally present, 
the League has no chance of success, as 
it can do no~ more than reflect the view 
and passions of the peoples which compose 
it and of the Governments represented; 
in other words, the League is only a piece 
of machinery, no doubt with great pos» 
sibilities for good, which may exercise 
. a beneficent infiuence if it is afforded a 
fair chance of doing so, but in the absence 
of gcodwillis well-nigh impotent. When 
so many belonging to other nations are 
-apt to distrust our disinterestedness, we 
must not be unduly optimistic in our 
expectations from the League and “if,” as 
Sir Francis says, “it is found impossible 
to bring in the restive nations on the 
principle of Eocarno, we must recognise 
that the ideal is unobtainable and fall 
back on a coalition of those powers which 
have the same interest in peace as our- 
selves and make ourselves too formidable 
to be faced.” Composed as it is of re- 
presentatives of diverse nations, each with 
itsown ambitions and longings, the League 
cannot failto be other than a machine of 
imperfect mechanism, but nevertheless 
it may be claimed for it, as was 
claimed for diplomacy that it has at least 
made war a little more difficult.—The So- 
licitors’ Journal. 


Emotion on the Bench. F 
Mr. Justice Greaves-Lord appears to have 
shown deep emotion in passing his first 
death sentence at the Manchester Assizes. 
Many of his predecessors have upon such 
occasions displayed sensitiveness which 
ordinary people do not, as a rule, associate 
with the scarlet-clad majesty of the embodi- 
ment of retributive justice- Bucknill, J. 
wept unrestrainedly in sentencing Frederick 
Seddon. Willes, J., in sentencing Con- 
stance’ Kent-for the murder of her baby 
step-brother, broke down inthe midst of 
his addres& to the prisoner. Mr. Justice 
Manisty hated this side of his judicial 
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duty, and Mr. Justice Byles, who was always 
regarded as a severe judge, needed a 
narcotic every time he had to pass a®death 
sentence. Even Mr. Justice Bramwell, ,the 
softer side of whose character rarely showed 
itself on the Bench, was once so overcome 
by the misery and pathos of the story 
unfolded during the hearing of a murder 
trial at the Assizes for Flintshire that, in 
the course of his summing up, he put hia 
hands before his face and burst into tears. 
Recovering himself, he told the jury they 
must banish that irrelevancy from their 
minds. 


Too Much Tact. 

Some judges, however, find the death sen- 
tence less of an ordeal than any other 
since there being no alternative, there is 
also no responsibility. Moreover, there 
are occasions when the circumstances of 
the crime may diminish judicial reluct- 
ance to utter the final condemnation. 
There was ‘once a New Zealand judge, 
Mr. Justice Williams, wha had to preside 
at a murder trial on the very day a dinner 
party was being given at his house. 
With conjugal care his wife secretly begged 
the guests not to refer to trials and courts 
lest the thought of his grim duty should 
depress her husband. So self-conscious did 
everyone become that by the-entree the con- 
versation round the table had flagged 
utterly. Then the judge .guessed what 
was the matter and instantly dispelled 
the atmosphere of constraint by saying 
loudly to his wife along the table: “My 
dear, I had the very great pleasure this 
afternoon of consigning an unmitigated 
scoundrel to his doom.” Fortunately, even 
among murderers, “unmitigated scoundrels” 
are sufficiently rare for the death sen- 
tence not to rank among. the relaxations 
of the judiciary.—The Solicitors’ Journal. 


An Examining Magistrate. 

There is often a great temptation to 
question the prisoner in the dock. Tt 
might be so easy to bring home his 
guilt tohimif only he could be asked to 
explain certain things that are suspicious 
but not conclusive against him. Yet 
justices of the peace have to learn early that 
unless the defendant in a criminal case 
goes into- the witness box not even the, 
Court has the right to question him. 

A hundred years ago, as the Times 
extract of July 16, 1035, shows, a justiee at Š 
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Marylebone was not hampered so much by 
rules of procedure. A man charged with 
having entered an area for the purpose of 
committing felony was thus addressed: 


“You told us last night that you had the . 


ran of the pantry, and knew Sir William 
Curtis well. He is now sitting here by 
me. Do you still claim acquaintance with 
him ?” f 


Of course the prisoner tremblingly de- 
_nied having said so. Sir William's butler, 
called by the prisoner as to character, said 
he had seen him cutting about in Bond 
Street wearing a dashing suit of livery, and 
volunteered the opinion that the livery was 
no doubt purchased in, order that the 
prisoner might carry on 
imposition. Sir William himself was 
“almost confident” that the prisoner was a 
man who had robbed him of a snuff box. 


The prisoner was ordered to find bail, 
which, very probably, meant that he went 
to prison. 

Present-day procedure may be at times 
unduly rigid, but it seems preferable to 
this rather go-as-you-please method:— 
-Justice of the Peace. 


Dangerous Efficiency. 

A young man of twenty-one, who was 
sentenced at the last Manchester Assizes 
to penal servitude for five years on a 
charge of uttering false Bank of England 
notes, was said to have spent twelve months 
at a technical school studying engraving, 


15710 


in order to equip himself fer the occupa- 
tion of forgery. 

Many, perhaps most, criminals are poor 
creatures, either mentally or physically or 
both. Only a few succeed in crime 
on the large scale through skill and daring. 
The cat burglar may risk his life in bring- 
ing off a coup. The forger may earna 
large income for years through having 
achieved a high degree of skill and built 
up an organisation for uttering forged 
documents. 

These are the exceptions, and it is fortu- 
nate thatthey are few, because their effici- 
ency makes them a danger to society. 
Their perseverance, however, is undeniable, 


some kind of : 20d their skill ought to have found its 


honest uses. The famous “Jim the Penman” 
practised forged signatures assiduously, 
and never gave out a forged document to 
be uttered until he had shown it tosoméof . 
his trusted accomplices for approval. He - 
took a real pride in his work, quite apart 
from its ill-gotten gains, and it was not.” 
through any want of skill in forgery, but- 
from over-confidence and clumsiness in 
uttering that he and his gang were detected. 
We have read, too, of a forger who spent 
ten years practising a signature in order to 


- forge a will. 


The forger, then, is an outstanding exam- 
ple of skill and efficiency turned into wrong 
channels. He must be punished because 
he is a danger to honest people; but after 
that, perhaps, his gifts could be put to better 
uses if he were given his chance.—Justice 
of the Peace. 


REVIEW. 


The Punjab Rellef of Indebtedness 
Act with kindered Enactments.— 
By -Dr. Kuatira Suusa-up-Din, M. A. 
LL. D., anp Mr. N. KRISHNA IYER, 
M. A., B. L. PUBLISHED By THE LAHORE 
Law Depot, 5, KAcHERY ROAD, LAHORE: 
Price Rs, 4. 7 


This book is a commentary on the recent 
Act of the Punjab Legislature enacted 
with: a view to the relief of indebted- 
ness in the Province. Similar legislation has 
been effected in some other provinces as 
well,‘in the Central Provinces, the United 
Provinces and Madras. The provincial 

* amendments to the Usurious Loans Act 
have rendered it necessary for the learn- 
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book under .review, to 
that enactment 


ed Editors of the 
incorporate the text of 
in the body of the book. Besides this 
Act, in order to present a connected 
account of the law relating to creditors 
and debtors in the Punjab, the Regula- 
tion of Accounts Act and Rules thereunder 
with commentary have been added. We are 
sure that this publication which contains 
in itself three or four commentaries will 
be found useful not only tothe Bench 
and the Bar but tothe general public as 
well. Thenotes are carefully written 
and wherever necessary case-law has been 
referred. The printing and get-up are 
good. We wish the publication all suc- 
cess. l ° 
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FINGER PRINTS, PART II. 


(Specially written for “‘ Indian Cases” and “Criminal Law Journal”) 


‘(Concluded from page 44, 


157 Ind, Cas. Journal) 


Finege PRINT JugisPRUDENOE 


40. The admissibility of the evidence of 
finger print experts in Courts of Law in 
India is governed by ss, 45 and 75, of 
the Indian Evidence Act. It is not without 
interest to consider what an “‘expert” is. 
The word is generally used in two senses, 
namely, as: an adjective (an «expert 
archer), and as a noun (an expert in 
dancing, tennis, swimming, cards). It- is 
undér the noun that the finger print - ex- 
pert must be considered. In ordinary 
Janguage, the word is applied to anyone 
who has skill, experience, or knowledge, 
as in some branch or department of 
science ; a skilled or practised person; a 
specialist. In law, an expert is said: to 
be a scientific or skilled witness, whose 
opinion on questions involving,his art, 
science, etc., are received in evidence. 


“Wharton in his “Law of Evidence”, 
states :— 
“The ‘expert’ gives the results of a 


process of reasoning which can be mas- 
tered only by specialists”, but it is ques- 
-tionable whether this dictum applies to 
finger print experts. 

41. Section 45 of the Indian Evidence Act 
states that the qualifications of an expert are 
that he must be “specially skilled”, but it 
does not define what those words mean. 
“Ames on Forgery”, in his characteristic 
manner sa%s who an expert is: “One 
who has been sufficiently observing, indus- 
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. special law.” 


trious and acute of understanding, to 
acquire a practical knowledge of things 
in general and.an exhaustive knowledge 
of one thing in particular, is the ideal 
expert upon that particular thing”. 

42. It has been said that “the term ‘ex- 
pert’ seems to imply both superior 
knowledge and practical experience in an 
art or profession, but generally nothing 
more is require! to enable one to give 
expert testimony as an expert, than that 
he has been educated in the particular 
art or profession.” (Greenleaf’s Evidence, 


8. 440.) 

(a) “The term ‘expert’ has a special 
significance, and no witness is pre- 
mitted to express his opinion, unless 


he is an ‘expert’ within s. 45 of the Indian 
Evidence Act, or in special cases is per- 
mitted to express such opinion by some 
(Ramdas v. Secretrary of 
State 128 Ind. Cas. 441).” ae 
` (b) “It is for the Judge to decide 
whether the skill of any person in the 
matter is sufficient to enable him to be 
considered as an expert. The 
should decide whether a matter really 
involves the points mentioned in this 
section (45), and then allow opinion evidence 
to go in. The test to-be applied 
deciding whether a matter 


Judge ` 


in, ` 
really in-* 


volves the points for consideration ~is . 


whether the point to be decided involveg 


50 


special acquaintance with a particular 
subject, -or whether it is a mere ques- 
tion «of legal or moral obligation, about 
which one person is as good a judge as 
another. A prosessional man, in a matter 
not studied by him as a speciality, is 
regarded - as an ordinary observer”. 
(Sheo Tahal v. Arjan, 56 Ind. Oas. 879.) 

(c) It is exceedingly seldom that a 
Court in India exercises its prerogative. 
The result is often unfortunate for the 
course of justice and the litigant public. 
In a recent trial an alleged expert said 
that it was impossible to express an 
opinion unless the delta was Visible. 

43. Under s. 5 of the Identification of 
Prisoners Act, 1920 (Act. XX XIII of 1920) 
it is legally competent under ‘the Code 
of Criminal Procedure for a Magistrate 
to cause the finger 
accused person to be taken at-the trial, 
and such impressions are admissible in 
evidence. (Superintendent and Remem- 
brancer “of Legal Affairs v. Kiranbala 
Dasi; 27 Cr. L. J. 409;93 Ind, Cas. 409. 
Basgit Singh v. Emperor, 104 Ind. Oas. 626 ; 
28 Or. L. J. 850). 

(a) A Magistrate,. believing that the 
complainant had. given false evidence in 
the course of a trial by denying the 
fact -of a, previous conviction, had the 
of the complainant 
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render himself liable to a charge if the 
impressions so taken is legally proved to 
agree with one that is in dispute. An 
accused was charged with false persona- 
tion, and in order to prove the charge 
against him, his thumb impression was 
taken for the purpose of comparison with 
the impression on the deed which was 
alleged to have been executed by the 
accused in the name of another person. 
Bucknill, J. strongly condemned the 
practice, and said that:—‘‘When he (ac- 
cused) is on trial, such. an idea is highly 
repugnant to all thoughts of the proper 
administration of justice in this or: any 
other British country”. (Bazariv. Emperor, 
68 Ind. Oas. 958; 23 Cr. L. J. 638). (The 
Patna judgment was relied on in 
Jasuram v. Emperor, 77 Ind. Cas. 423; 
28-Or. L. J. 375 (L)). 


45. “Expert opinion on finger prints has 


the same value as the opinion of any 
other expert, e. g., medical opinion, etC., 


in each..case. the evidence is only a guide 


to judge of its value. The Uourt 
is at liberty to use its own discretion, 
and to affirm or differ from the expert 
opinion, In this view, as, has been rex, 
peatedly held, it is mnot.safe to convict 
upon tha sole testimony of an expert”: 
(Basgit Singh v. Emperor, 104 Ind. Oas, 
626; 23 Cr. L. J. 626. Bazari v. Emperor, 
23 Ur, L. J. 633; 63 Ind. (as, 998. Panchu, v. 
Emperor, 1 O. L. J. 385. Jasuram v. Empe- 
ror, 25 Or. L. J.375; 77 Ind. Cas. 423. Sangrt 
v. Emperor, 27 Ind, Oas. 900: 16 Or. L. J. 
928 (M). Hari Singh v Lachmi, A. I. R.. 
1921, Lah, 126. Harendra v. Emperor, 
133 Ind. Cas. 111; 32 Or, L. J: 1001. 
Abdul Hamid v. Emper r, 32 Cal, 759). 


(a) In the course of an able ‘‘FPoreward’? 
to “The Detection of Forgery” by Aiyer and, 
Aiyer, Adams makes the following pertinent 
and pyngent- remarks , concerning the. 
value of expert evidence-in handwriting, 
which are applicable, - mutatis mutandis, _ 
to finger prints — 

“Even when expert evidence is forthcoming 
Judges frequently admit their inability to form an, 
opinion, Knowing ‘nothing about scientific detec- 
tion they have éither been unable to follow _the 
expert’s demonstration or unwilling to attempt. to: 
do so. The resalt of this refusal to examine. the, 
documents for himself not seldom results in . the 
Judge either unreservedly accepting the expert's 
opinion or refusing to do so because of what he. 
believes to be the great fallibility of such experts... * 
* * In short, the Judge or Magistrate frequent- 
ly shirks this evidence. * *--* Ifthe Judge knows, 
nothing about scientific examination ẹ* * ‘onecan 
hardly wonder at such an attitude.” 


46. The legal attitude. seems. to -be. that 
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- because it may be considered judicially 
-unsafe to base a conviction upon the 
sole téstimony of an expert in-any one 
particular line, therefore, it is equally 
unsafe ‘to base a conviction upon expert 
evidence in any line. As stated by Adam, 
many Judges refuse to look into the 
seientific facts of any problem, and will 
not even endeavour to understand them, 
‘particularly when they are not presented 
-Im-an intelligible and easily digestible 
manner. It is also unfortunate that most 
experts, in any line, seem unable to 
‘talk in a manner that can be understood 
by the average layman, but indulge in 
a spate of jargon that is meaningless to 
most persons. It is easily possible for a 
competent investigator, who has the ab- 
-ility, to explain his reasoning in plain 
and simple language and to convince a 
Judge who knows nothing about atience 
that it is impossible to ‘come to any 
other conclusion than that two impreéss- 
ions are from the same digit, if a suff- 
cient number of tangible facts: are shown 
-and dénionstrated, without andthér. scrap 
of ‘evidence ‘in support. Of coŭürse, if 
Judges will not. look into competent, and 
‘demonstrable evidence, but . rely upon 
past obiter dicta, then’ there’ ‘ia ‘ nothing 
further to be said. .It may,” however, be 
remarked that it has been held that 
“the comparison of thumb’ impressions has 
become án ‘exact ‘science, and gréat 
weight attaches to thé evidence of au 
expert”: Diledad v. Emperor, 113 Ind. 
Oas. 68; 30 Cr. L. J. 52. 

47, “There is nothing in the so-called 
science ‘of finger prints, or {the qualifica- 
tions of an expert. in it, which deters 
the Court from applying its owo-magni- 
fying glass or its own: eyes and its own 
mind to the evidence, and verifying the 
results submitted to it by the witness. 
The arguments: in finger print cases rest 
on. a, simple deduétion from a number 
of observations of the similarities and 
differences between, the finger prints in 
‘question’. (I. L. R. 32 Gal. 759 -not 
followed). . (Emperor, v; Viramal: 69 -Ind. 
Cas, 374; 23 Cr. Le J. 694. Sardara v. 
oo 129 Ind. Cas. 639;31 Or. L.J. 
(a) There can be no question of ‘similari- 
ties and -differences in finger print work. 
Hither two prints are entirely similar, or 


wholly ‘different, so far as concerns the 
details, or minutiae. 
48 A Oourt should be very chary 


in accepting the evidence of a fiager - 


‘the defendant 
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print expert as to the age of a ‘thumb 
mark, when it is -markedly opposed -to 
the date‘on the document, so long *is-no 
extraneous testimony controverts-the ‘date. 
(Ramiakan v. Dharmadeo, 97 Ind.- Oas. 


335). 


(a) If an impression is made with prin- 
ter's ink, then it is presumption onthe 
part of any one to estimate its'-age. If 
made with other inks, the difficulty: is 
almost as great, though in some rare in- 
stances it may be possible to-.give a wide 
approximate estimate. ee 

49 Where a finger print is admitted, 
but it is pleaded that it was affixed. on 
a blank paper, the onus is on the -de- 
fence to explain how the document came 
into existence, (Sahdeo Mauar v. Fules- 
war Nonia, 129 Ind. Oas. 144). Where 
admits `a thumb im- 
pression but pleads that it was taken 
on a blank paper, the plaintiff: cannot 
be deemed to have discharged ‘his 
onus by merely proving the - identity 


of the thumb impression, but it must 
be further. proved that if was given 
on the document after it had been 


written outand completed. ‘The fact that 
the defendant's thumb impression appears 
is a strong piece of evidence, and in thé 
majority of cases slight evidence would 
be necessary. Hoe Moh v. I. M. 
Sheechit, 105 Ind. Cas. 361 followed. ’-See 
also Chulhai v. Kuldip, 184 Ind. Oas, 632. 
(Ram Lakhan v. Gog Singh, 134 Ind. Cas. 
635). 

l a If a person, in good faith, gives an 
impression on a blank paper for a par- 


' ticula® purpose, and if it is converted to an- 


other and iraproper purpose," it would’sesm- 
ingly ‘be exceedingly - difficult to explain 
how the document came-into existence. '-All 
that the person concerned can say is thatihe 
gave his impression on about a partieular 
date for a specific purpose, but tiat: the 
purpose is not disclosed -by -the - docu- 
ment that is alleged to have-‘been-impro- 
perly converted. It is- not difficult -forsa 
crafty litigant to secure the ‘slight 
evidence” indicated. ete I 

(b)- The’ problem of. an impres3ion on. 
a blank paper is a difficult ote; aad one 


“that has occasioned much litigious quarrel- 


ing. There are, for’ example, instances on 
record, where the- impression- of a” person 
has been taken on a blank paper 800n 
after death, and in waich con-iderably 
more than “slight evidence”: was -produc- 
ed to support the allegation that it. was . 
willingly made by the alleged executant 
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So far the technical aspect of the problem 
is concerned, it is exceedingly rare that 
anything can be done in such circumst- 
‘ances, unless the impression is overlaid 
by subsequent writing, or if the folds in 
the paper show.that the impression “was 
made when the paper was in a flat con- 
dition, and the: writing or impression. ‘was 
made after the paper had been folded. 


50.: “The evidence of an expert when 
‘given on commission is very considerably 
reduced in value”. (Nur Din v. Emperor, 
108 Ind. Cas. 369; 29 Cr.. L. J. 377.) 

(a) If “the arguments in finger print 
cases rest on a simple deduction from a 
number of observations” (see para. 47) 
and if the evidence on commission is 
lucid’ and logical, ‘and supported by pro- 


perly prepared photographs, on which the- 


points of agreement are clearly marked, 
it -would seem that there should not be 
aby difficulty in making a “simple 
deduction”. . 

51. There is another aspect of the single 


impression problem that I should like to 


dwell upon in conclusion. In quite a 
_large number of instances, promissory 
notes, receipts, and other documents, are 
put forward in Oourts as containing the 
alleged thumb impression of some person. 
For many years Courts in India have 
followed the erroneous doctrine laid dowa 
by Galton to the effect that a finger 
impression is de facto evidence in itself, 
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requiring no further corroboration. ` Since it 
has been proved conclusively, and it is 
now universally accepted, that it is pos- 
sible to forge a finger print almost to 
the point of perfection, it is difficult to 
understand how Galton’s doctrine can be 
any longer tenable. Documents .with a 


„single impression are often put forward 


under the most suspicious circumstances, 
Galton 
pronouncement, it seems only reasonable 
that they should be accepted as legal 
evidence, only when they can be legally 
proved to have been made by the person 
alleged to have made them. There. have 
been many instances in the law Courts 
of the British Isles in the last few. 
years in which the Courts have 
declined to convict an accused mere- 
ly because a disputed impression was 
alleged to agree with an impression 
taken from one of his fingers. The fol- 
lowing extract from the authoritative 
“Police Journal” of London, October 1933, 
pages 508, 509, is of particular interest : 

“In the British Isles examiners of documents do 
not often have to deal with finger prints inten- 
tionally applied to them, but the identification of 
wrong-doers by means of finger prints is a matter, 
one may say, of general interest. The method is 
of the utmost value, but it is not infallible, for it 
bas been demonstrated many years ago to the 
finger print experts by the present reviewer that 
a burglar, say, who liked to take sufficient trouble, 
might well leave some other individuals finger 
prints on the objects which he has to_ handle 
when breaking into a house.” 





- At the Manchester Spring Assizes, Mr. 
Justice Greaves-Lord tried a private pro- 
secution for conspiracy to commit criminal 
’ maintenance, champerty and barratry (Rex 
v. Mason and Lipson), ‘These offences, which 
- a Royal Commission of 1840 thought obso- 
lete, were considered in some detail ina 
judgment which is of some importance now 
that legal aid societies are growing in 


number. Mason and Lipson, the secre- 
tary and investigator of a borrower's 
- aid society, circularised © borrowers 


. offering to help them. Those who. res- 
ponded signed a form agreeing to - pay 
the society a reasonable sum for investi- 
_gatigg the loan transactions. After pre- 
liminary examination of the documents 
„they were taken to a solicitor, who ob- 
tained an independent retainer. A large 
-number of actions were brought against 

: quoney-lenders in consequence ; substantial 


CRIMINAL MAINTENANOE 


sums were often recovered and bills of 
sale set aside owing to infringements of 
the Moheylenders Act, 1927. It was ad- 
mitted that these actions would not have 
been brought but for the society. A 
group of moneylenders, finding their busi- 
ness thus injured, instigated the 
prosecution. Si ' 

The judge ruled that the law as to 
maintenance laid down in Neville v. 
London Express Newspaper, Limited (120 
L. T. Rep. 299; (1919) A. ©. 38) appli- 
ed to criminal cases as well as civil 
ones, except that in the latter special 
damage had to be proved. Hence the 
action was not a defence. Following 
Lord Atkinson (ibid, 120 L. T. Rep. at 
p. 308; (1919) A. C. at p. 396-7) he quot- 
ed with approval Lord Abigger: “All 
our cases of maintenance and champerty 
are founded on the principle that, no 


193» 


encouragement should be given to litiga- . 
{ “tion by the 
enforce those rights which others are not’ 


introduction of parties to 


disposed to enforce.” The mere giving of 
information was not, however, mainten- 


“ance. In summing up the judge direct- 


ed the jury that improperly inciting 
people to litigation was an offence against 
the public weal, particularly interfering 
in civil actions. in a manner not justi- 
fiable on grounds recognised by law. 
But in some circumstances interference 


‘was in accordance with the public welfare ; 


he quoted Lord Russell on the justice of 
solicitors undertaking speculative actions 
(Ladd v. London Road Car Company, 110 
L. T. Jour. 94). For the offence to be 
committed there had to be an existing 
suit. It was not entirely irrelevant to 
take some account of the circum- 
stances in which help is given to the 


'-litigant. Just as it was found necessary 


for trade unions to protect employees and 
trade protection societies tradesmen, and 
just as it had been found not wholly in- 
advisable to have such things as legal 
aid societies and poor men's lawyers, so 
it might be necessary to have some 
association to look after those who were 
protected by the Moneylenders Act by 


~ bringing home to them the degree to which 


the law did protect tham. The society did 
not finance actions; no summons was 
issued except by a solicitor. The whole 
point was whether payment to the society 
was a share in the plunder or payment 


for services rendered. Was anything 


. more done than affording borrowers reason- 


3 


able assistance in protecting and assert- 
ing their rights which the law recognis- 
d 


i ed? ‘ 


[n this judgment Mr. Justice Greaves- 
Lord not only laid down that maintenance 
champerty, and barratry are still crimes, 
but he also would seem tə have gone be- 
yond the hitherto recognised excuses for 
maintenance. The accused officials helpad 
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borrowers who were usually poor, but 
they were not actuated by charitable 
motives; they were frankly. out to obin 
a livelihood from the fees- obtained. 
The analogy of a trade union is hardly 
a happy one; the union does not receive 
payment for helping a member to obtain 
compensation for an- accident, and if 
there is no common interest between the 
member and the union in the cause 


‘litigated, the latter will be liable in dam- 


ages for maintenance; (Greig v. National 
Union of Shop Assistants,, 22 Times L. 
Rep. 274). There could be no common 
interest in this case between the bor- 
rowers aid society and the borrower. 
Some may think the suggested analogy 
of the speculative action brought bona 
fide by a solicitor may give unwhole- 
some encouragement to legal aid societies. 
But it is to be noted that the society in 
this case was found to be acting as an 
intermediary between the client and the 
solicitor, not making itself liable to the 


solicitor for his costs: ‘Rees v. .De 
‘Bernardy, 7! L.,T. Rep. 585; (1898) 2 
Ch. 437); Wedgerfield v. De Bernardy 
(25 Times L. Rep. 21). The society did 


not stipulate for payment by a commis- 
sion or share of the money recovered, 
but expected payment for services render. 
ed, though expectations might not be 
realised without success. 

When maintenance was rife it was cer- 
tainly the view that the offence consisted 
in aiding an existing suit, not in procur- 
ing the commencement of a new one (Y, 
B. 3 Hy. VI. 53, pl. 23; Fitz. Mainten- 
ance (18)). Lord Coleridge in Bradlaugh 
v. Newdegate (1883, 11 Q. B. Div. at p. 
8) thought the distinction unsound, and 
Lord Atkinson (120 |. T. Rep. at p.- 310; 
(1919) A. ©. at p. 404) thought it was no 
longer law, but both cases were dicta 
only, and in the latter the two cases 
quoted in support are decisions upon the 
legality of contracts.—The Law Times, 





Extracts from Gontemporaries. 


The Examination of Medical Wit- 
nesses, : 
The Lancet,in its issue of the 3rd inst., 

takes exception toa question put by the 


_ Lord Chief Justice at the Central Criminal 


Court at the recent trial of a man 
named Quarey for the murder of his 
wife, The defence was epilepsy. “A 


specialist in mental disease; called by 
the defending counsel, stated that he 
had examined Quarry in prison and that 
in his opinion Quarry suffered from 
epilepsy ; during an epileptic attack, he 


explained, the patient would not have 
known what he was doing or whether it 
was right or wrong. Then followed 


d 


: 54 
this question from the Bench"—we con- 
finue the quotation from The Lancet : 

_@The Lord Ohief Justice: I want you to an- 
swer this ‘Aye’ or ‘Nay.’ Did you not go tosee 
the “prisoner on July 6th for the purpose, if 
‘possible, of swearing afterwards that he was 


epileptic 2" 

- “The Witness: Certainly not.” 

: The Lancet sees in this a suggestion by 
‘Lord Hewart that a medical witness 
‘was ready, for’ payment, to swear what 
was wanted rather than what was true, 
: and: our, , contemporary looks anxiously 
“or” some reassurance that medical 
‘witnesses can’ continue to give evidence 
_in his Court without apprehension.” 


A Doctor's Duty. 
-Most things have an explanation, and 
_perhaps ‘the question to which The Lan- 
cet calls- attention had its -explanation 
in .some circumstance at the time. No 
one would imagine that Lord Hewart 
-would be wanting in courtesy, and cer- 
-tainly notftowards a medical witness. 
Onithe face of it. the question was irre- 
‘Jevant.. A .witness who interviews a 
„prisoner -.at the- instance + of ithe 
-prisoner’s advisers, of course, interviews 
chim to discover whether the suggested 
defence is maintainable. The mannerin 
which the question was put probably in- 
vited the witness's answer. But if he 
chad said, ‘‘Oertainly, yes,” his evidence 
‘would not have been affected. He was 
before the Court to support the defence 
of epilepsy “if possible.” Whether it was 
possible was a matter for the witness to 
consider. Scientific witnesses have not 
always been credited with being perfect- 
ly impartial. That has given rise to a 
-well-known epigram as to their grades 
dn ‘the scale of unreliability, and has 
‘suggested that the place of the expert 
is not as witness at all but as asses- 
sor to the Judge. In the : present case 
the object of Lord--Hewart’s question, 
no doubt, was to ascertain that the doctor 
understood this role and regarded: him- 
self as an assessor. And in effect he got 
the answer that the-doctor was an as- 
sistant to justice, and not a partial 
witness. i 


“Uncontrollable Impulse.” , 
It is not unnatural, ‘pérhaps, that The 

` Lancet should make the incident the 

occasion for calling attention to what it 
regards as the divergence between the 
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legal and the 
relation of mental disease to criminal 
responsibility. “As the recent casè at 
the Old Bailey reminds us, Lord Héw- 
art has not 


medical view ~ as. -to“the 


infrequently attacked the ' 


NJ 


medical attitude towards criminal respon- . 


sibility.” - Whether that 
need not inquire, but certainly Lord 
Hewart has taken his stand on the law 
Case and has insisted 
that to maintain the défence of insanity 
it must be proved, as 


mind, as not to know -the nature .and 
quality of the act he was 
he did know it, that he did not ‘know 
that what he was doing was wrong.” 
Nor has Lord Hewart taken this course 
without being perfectly aware of- the 
tendency, partly shown by judicial pro- 
nouncements and more specially evi- 
denced in the Report of Lord -Atkin's 
Committee of 1923, to admit uncontroll- 
able impulse as a further «ground - for 
the defence of insanity. “It will hardly 
be denied,” says The Lancet, ‘‘that the 
law prefers to stand still while 
science of medicine aspires to ` gradual 


laid down ‘in : 


-the | 


is so or not ‘we ` 


N 


-the second rule in that case, that. the 
prisoner was “labouring under such .a 
defect of reason, from disease of ‘the - 


doing, or if ` 


a 


progress.” This, however, fails to recog- ~ 


nise that Lord Hewart . has specifically 
examined, and on practical grounds has 
rejected, this proposal of Lord Atkin's 
Committee, and the fact that no legisla- 
tion has been passed to give éffect to 
it is not due to the law being at astand- 
still while science “reaches forth -her 
arms”, but because the law ‘has ‘to deal 
with the hard facts of life. “When I 
am invited,” said Sir Matthew Hale, *‘to 
pity the criminal, I reflect ‘also that 
there is a pity due to my 


lecture on 
sanity” delivered to the Medical Society 
of London in, .1927. ‘In his judgments 
the Lord Chief Justice applies the actu- 
al law. In that lecture, as well as in his 
speech in the House of Lords on May 
15, 1924, against the Second Reading of 


country.” ' 
We take the quotation from Lord Hewart’s’ 
“The Criminal Law and In- : 


the Criminal Responsibility - (Trial) Bill - 


(afterwards withdrawn), he ~“déalt’ with 
the wider question of the proposed réform. 
Both are printed in Lord Hewéart's 
“Essaysand Observations.” Thé nét result 
is that at present there appears to be 
no strong body of opinion in favour of 
legislation, and the questiof of uncon- 
trollable impulse has ceased to bë raised 


Pee 


l 935, ` 


cn the Bench—The Law Journal, 


dated . 
August.17, 1935, 


= 


Duty: of Prosecutlon to Call Witnesses. 

A somewhat important point of practice 
arose in the. course of the hearing by the 
Court of Criminal“Appeal of Rex v. Herni- 
manand Rickardson July9.and 10. At 
the trial. of this case before the Commis- 
sioner Judge’ Dodson at’ the Central Oriminal 
Court the prosecution puta person into the 
witness. box and stated. that. it was not 
proposed to ask him any questions as he 
had:;retracted a statement which he had 
previously made to the police. The witness 
was then (in spite of objection by counsel 
for the defence) questioned as to whether 
he had not made this. statement. and was, 
then-left for’ .ctoss-examination. It was 
stated: on appeal. that the course adopted 
was a ,usual practice at:the Central Orimi- 
nal:Court, the. procedure being that wit- 
nesses, whose names were endorsed on the 
indictment, upon whom the prosecution 
did, not propose to -rely were offered to- 
the defence, and that ifthe defence wish- 
ed to ask any question of such a witness, 
the prosecution put the witness into the 
box and explained to the trial judge reason 
why- they no longer relied upon the 
witness. The Court of Criminal Appeal 
stated that this’ procedure was improper 
and unfair to the accused as discredit- 
ing the witness in advance: the proper 
course -was that if the posecution did not 
wish to. use a witness, -he should be 
retained s0..as to be available to be called 
by -the defence, and then, if necessary, 
corss-examined. by the prosecution. The 
matter.is : not: free. from. authority. as 
rulings: to. this effect were given many. 
yearg-ago by. two eminent.. judges: b 
Alderson, B., in Reg. v. Woodhead (1847, 
2-C. & K. 520); and by. Parke, B, in 
Reg. v: Cassidy (1858, 1 F. and F 79). This 
rule seems to us to'be fairer and more 
rational than to require the prusecution 
to call: a witness whom they donot want 
and who (in the course of its being explain- 
ed. why.he is being called) is likely to 
be. discredited in the eyes of the jury 
before they. have been able to form, from 
his demeanour, any opinion as: to his 
credibility. The Law Journal. 


Divorce inC&mera. : 
The President made a judicial declara- 
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tion in the. Divorce Division this- week.. 
upon the effect of a recent . enactment - 
as to. the hearing of divorce suits 
camera. The. new Supreme Court 
Judicature (Amendment) Act 
important little section after section . 198., 
of the 1925 Act. It- prescribes that, in.: 
suits for nullity - evidence on sexual i 
capacity shall be heard in camera unless- 
the Judge-thinks that it should. be given: 
in open Court. This, we must now note, . 
means that the gentlemen who record 
cases for the various Law Reports must. 
leave the Court when such evidence is 
to be given just like the reporters.. for. 
the lay, Press. We do not regret : the: 
decision, and cannot see that the learned - 
President could have given any other. As, 
to. the time when such evidence is given,he.. 
suggested that at all events in, undefended 
cases, counsel should so arrange . their. mat ;: 
ter. as to avoid frequent closing and re-open: . 
ing of the. Court. The alleged object : 
was to minimise inconvenience to. the- 
public, We care little for the convenience 
of that part of the? public which attends 
these trials . from motives which we will. 
describe as curiosity. The more inconvenient 
their visits are made for them the better. 
we shall be pleased.:—The Law Journal; : 
dated July 27, 1985. - 
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Foreign words in English Law. | o 

Among recent publications ‘ie one`on -A- 
History of Foreign - Words in English, by: 
Dr. Serjeantson, which, although appealing - 
primarily tothe student of languages, is of.. 
wider interest. It is also a reminder that - 
our. law, which we are always apt to claim. 
as being of purely indigenous growth,. 
is packed with terms which have’ been. 
imported from abroad. Most are AWare, 
of the influence of France in the days of 
our Plantagenet monarchs, but. perhaps: 
few of; us realise.the immense importation- 
of terms from that country. This fact did.. 
not escape the eagle eye of the late F, W. 
Maitland, who, in the first volume of the, 
scholarly History of English Law, he wrote: 
in conjunction with Sir Frederick Pollock; 
gives .a long catalogue of words which seem. 
to us to be of native.growth: but whisk: 


_Teally -came to us from across the hannel- 


In a striking passage, after saying. that. 
“on many a theme an Englishman of 
letters may by way of -exploit write pa 
paragraph or a page and use no word 


English word, 


tn: 


adds.: an- 


sense a genuinely, ^ 
but an English or/Amerie i 


“at the’ 
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can lawyer who seouigted this puritanical 
feat would find himself doomed to silence,” 

he®goes on to mention a number of words 
in daily use which we owe to French ip- 
-fluence ; such words as contract, agreement, 
covenant, ‘obligation, debt, 
note, master, servant, partner, - ‘guarantee, 
tort, trespass, assault, and a whole string 
of. others.. Though, as he says, we have 
received “tort,” we have rejected “droit” 
save in ‘the phrase “droits of Admiralty,” 
and ‘we can trace even the word law to 
its remote cousin the French ‘‘lei.” French 
won the statute rolls. By the end of 
Edward IL's reign, a debased form of it, 
which Maitland called “ dog- French,” made 
its appearance also in the Year Books, but 
gradually : English ‘gained its natural 
ascendancy, although here and there some 


. French phrases remained, as to this day 


they remain, in full force, as, for. ex- 
ample, in the . mystic words which trans- 
form a: Bill into a statute, oe Rot le veult,” 
—The Paw Times. 
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Legal. Magazines of the Past. 
Among recent notable events in -the 
legal world must certainly be included 


the:.dinner in Lincoln’s Inn Hall to cele- 


brate the jubilee of the “Law Quarterly 


. Review, whose scholarly pages during the 


fifty years have contributed so greatly to 
_the elucidation of legal principles and 
brought to: their discussion the best 
thought ‘of .the day.. One wonders, how- 
ever, whether. to those who were present 
‘dinner, listening to the notable 
Speeches’ and finding food for merriment 
in. the happily inspired and exceedingly 
witty. Forensic Fable from the skilful pen 
of “O,” with which the menu card was 
garnished, there recurred any - ecollection 
of the various magazines of the past 
which might be said to be the predeces- 
sors in title of the Law Quarterly. It 
‘may be that-none of these reached the 
high ‘standard of scholarly excellence of 


the latter, but they were at least pioneers. 


and did .for their day and generation 


much useful work. Of these one of the’ 


;>most notable was the Law Magazine -or 


os fae. 


_ was founded in 182s. 
to ¿have been due primarily to the impetus. 


Quarterly Review of Jurisprudence, which 
Its inception appears 
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given to the ree of “law- ¥eform? in a 
speéch on the subject by Brougham ‘in. 
April, 1928, and the- idea, having taken 
hold, was apeedily “réalised in fact, for 
the first number was. issued in June. of 
the same year.. It was. then under the 
joint editorship ‘of W.: F. Cornish and 
Abraham “Hayward, the ‘latter being now 
better remembered -by hi political and- 
literary, essays and his- ,appetising little : 
book“on the Art of ‘Dining, “and “by the 
fact that, owing as was said to the’ -ani- 
mosity of Roebuck, he. was blackballed 
when aspiring to the -bench of the Inner: 
After the fifth number Hay ward 
became sole editor, a position he. occupied. 
till 1844. x 2 


Some Contributions. a ae 
In the first number of. the maga- 
zine Cornish contributed an: excel- 


on Fearne -of Contingent. 
Remainders fame. Probably" few in these, 
days would be able in the -language of: 
Mr.: Wegg to say that they had been 
“right slap through” Fearne’s great: work, 
which, according to the late Mr. Birrell, 
was reputed to be the best law book - 
ever written. It attracted even those 
outside the ‘Profession, among others, the 


„celebrated scholar Dr. Parr, who owing to` 


his lack of professional - knowledge was 
oftentimes, as he said, ‘foiled, but he: 
added “I saw ensugh to convince ‘me 
that his” (Fearne’s) powers of -reasoning . 
were gigantic.” Cornish did not omit to 
recall in his article the fact that Fearne’s 
father, in his capacity of Judge Advocate, 
was at the trial of Admiral Byng who, ` 
according to Voltaires well-knbwn - -sart ' 
casm, was shot “pour encourager les 
autres.” Among other early contributors 
to the magazine was that great lawyer, 
John Wiiliam Smith, the compiler of the 
immortal Leading Cases, whose personality 
and work were later to be eulogised 


in the same, periodical by Mr. J. G. 
Phillimore, Smith's contributions were 
mainly on mercantile law, which he 


knew thoroughly and which he was to 
make the subject of a- standard work 
which is still very much alive, having 
reached its thirteenth edition in 1931. 
under the learned editorship of Professor 
Gutleridge, K. C-—The Law Times. 


